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SUPREME  COURT, 


STATE   OF   KANSAS. 


present: 
How.  ALBERT  H.  HORTON,  Chief  Justice. 

Hon.  Daniel  M.  Vai^tine,  I  Associate  Justioefl. 
Hon.  David  J.  Brewer^        J 


Gftt  of  Osborne  v.  Nettie  Y.  Hamiltok. 

July  Term,  1882. 

1.  Munioipal  Gorporationfl:  Defective  Sidewalk:  Damages.  Inanao- 
tion  against  a  city  for  damages  alleged  to  have  been  caused  by  reason  of 
a  fall  on  a  defective  sidewalki  where  the  case  is  tried  by  the  court  and  a 
jury,  and  the  jury  find  generally  in  favor  of  the  plaintiff  and  against  the  de- 
fendant, and  also  make  special  findings  of  fact  clearly  showing  that  the 
plaintiff  was  injured  as  alleged  in  her  petition;  that  the  sidewalk  was  de- 
fective; that  the  ofScers  of  the  city  liad  knowledge  of  the  defect;  that 
they  were  negligent  in  not  putting  the  sidewalk  in  good  condition;  that 
the  plaintiff  had  no  previous  knowledge  of  the  defect;  and  that  she  "ex- 
ercised ordinary  care  and  prudence  to  guard  against  an  accident  at  the 
time  at  which  she  is  alleged  to  have  fallen:*'  Tield,  that  she  may  recover  on 
such  general  verdict  and  special  findings,  notwithstanding  the  fact  that 
the  jury  also  found  that  the  "plaintiff  was  in  a  position  at  the  time  of 
the  accident  that  she  could  have  knowledge  of  the  alleged  defect  by  exer- 
eising  ordinary  care  and  prudence;"  that,  under  the  general  verdict  and 
special  findings,  it  will  be  inferred  that  the  plaintiff  did  not  have  any  act- 
ual knowledge  of  the  defective  sidewalk  until  she  reached  the  same;  and 
that  then,  by  the  ejcercise  of  ordinary  care  and  prudence,  she  could  have 
seen  the  same,  and  may  perhaps  in  fact  have  seen  the  same;  but  that,  never- 
V.29K— 1 
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theless,  she  exercised  reasonable  and  ordinarj  care  and  prudence  to  ayoid 
injury  from  the  same,  and  yet,  in  passing  over  it,  she  fell  and  was  in* 
jiired.^ 

*2  *2.  Kew  Trial :  Motion  Filed  Too  Late.  In  such  a  case,  where 
the  defendant  filed  a  motion  for  judgment  upon  the  special  findings  of 
the  jury  immediately  after  the  general  verdict  and  special  findings  were 
rendered ;  and  such  motion  was  not  heard  or  decided  by  the  court  until 
eight  days  after  the  verdict  and  findings  of  the  jury  were  rendered,  and 
it  was  then  heard  by  the  court  and  overruled;  and  immediately  thereafter 
the  defendant  filed  a  motion  for  a  new  trial;  and  this  motion  was  founded 
upon  errors  and  irr^ularities  occurring  at  and  during  the  trial;  and  no 
reason  was  or  is  given  for  not  filing  the  motion  for  a  new  trial  earlier,  ex- 
cept that  the  motion  for  judgment  on  the  special  findings  of  the  jury  was 
pending  before  the  court  undisposed  of  until  the  day  on  which  the  motion 
for  the  new  trial  was  filed :  Tield,  that  the  motion  for  the  new  trial  was  not 
filed  within  proper  time. 

Error  from  Osborne  district  court. 

The  case  is  stated  in  the  opinion. 

Saxey  dt  Barbour ^  for  plaintiff  in  error. 

R.  O.  Hays  dt  C.  H,  Finn,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Nettie  V.  Hamilton 
against  the  city  of  Osborne,  for  damages  alleged  to  have  been  caused 
by  reason  of  a  defective  sidewalk.  The  defendant  demurred  to  the 
plaintiff's  petition,  which  demurrer  the  court  overraled.  In  this  we 
do  not  think  that  the  court  below  committed  any  error;  but,  if  it  did, 
the  defendant  did  not  except  to  the  ruling  of  the  court.  The  defend- 
ant then  answered,  and  the  plaintiff  replied ;  and  upon  these  plead- 
ings (the  petition,  answer,  and  reply)  the  case  was  tried  by  the  court 
and  a  jury;  and  on  January  27,  1882,  the  jury  found  a  general  ver- 
dict in  favor  of  the  plaintiff,  and  against  the  defendant,  assessing  the 
plaintiff's  damages  at  $470 ;  and  also  at  the  same  time  made  special 
findings  of  fact.     The  defendant  then  moved  for  judgment  in  its  favor 

upon  the  special  findings  of  the  jury,  and  on  February  4, 1882, 
*3         this  motion  *was  overruled.     The  court  below  certainly  did 

not  err  in  overruling  this  motion,  for,  besides  the  general  ver- 
dict in  favor  of  the  plaintiff  and  against  the  defendant,  the  special 
findings  would  also  seem  to  indicate  that  the  plaintiff  should  recover 
in  the  action.  The  special  findings  clearly  show  that  the  plaintiff 
was  injured;  that  the  sidewalk  was  defective;  that  the  officers  of 
the  city  bad  knowledge  of  the  defect,  and  that  they  were  negligent  in 
not  putting  the  sidewalk  in  good  condition.  And  the  special  find- 
ings also  tend  to  show  that  the  plaintiff  exercised  reasonable  care 
and  diligence  on  her  part.  They  show  that  she  bad  no  knowledge 
of  the  defect  prior  to  the  injury,  and  that  sh)3  exercised  reasonable 

ff 

^See  notes  to  Smith  y.  Leavenworth,  15  Kan.  *81 ;  Maultby  v.  City  of  Leavenworth, 
28  Kan.  *746.  Also  to  Carter  v.  Monticello,  28  N.  W.  Rep.  130.  The  fact  that  a  person 
uses  a  street  or  sidewalk  afler  he  has  notice  that  it  is  out  of  repair  is  not  necessarily 
negligence.    Emporia  y.  Schinidling,  33  Kan.  485,  6  Fac.  Rep.  8d3. 
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care  and  diligence  at  the  time  of  the  injury.  One  of  the  special  find- 
ings is  as  follows:  '^Question.  Did  the  plaintiff  exercise  ordinary 
care  and  prudence  to  guard  against  an  accident  at  the  time  at  which 
she  is  alleged  to  have  fallen?  Answer.  Yes."  There  is  one  special 
finding,  however,  that  has  a  tendency  to  show  that  the  plaintiff  did 
not  exercise  proper  care  and  diligence.  That  special  finding  reads 
as  follows :  '*  Question.  Was  plaintiff  in  a  position  at  the  time  of  the 
accident  that  she  could  have  knowledge  of  the  alleged  defect  by  ex- 
ercising ordinary  care  and  prudence?     Answer.  Yes." 

From  all  the  findings,  we  may  infer  that  the  plaintiff  did  not  have 
any  actual  knowledge  of  the  defective  sidewalk  until  she  reached  the 
same ;  and  then,  by  the  exercise  of  ordinary  care  and  prudence,  she 
conld  have  seen  the  same;  and  we  may  even  conclude  that  she  did 
in  fact  see  the  same,  and  have  knowledge  of  the  same.  But,  taking 
the  other  findings  into  consideration,  we  must  presume  that,  although 
she  then  had  actual  knowledge  of  the  defective  sidewalk,  she  exer- 
cised reasonable  and  ordinary  care  and  prudence  to  avoid  injury 
from  the  same,  but  that  in  passing  over  it  she  fell  and  was  injured. 
In  whatever  light,  however,  we  may  view  this  one  special  finding  last 
above  quoted,  we  think  we  would  still  be  required  to  hold  that 
*4  the  whole  of  the  special  findings  taken  ^together  would  not 
have  required  or  even  authorized  a  judgment  in  favor  of  the 
defendant  below. 

Immediately  after  the  overruling  of  the  defendant's  motion  for 
jodgment  upon  the  special  findings  of  the  jury,  and  on  February  4, 
1882,  which  was  eight  days  after  the  verdict  of  the  jury  was  ren- 
dered, and  after  their  special  findings  were  made,  the  defendant  filed 
a  motion  for  a  new  trial.  This  motion  was  founded  upon  errors  and 
irregularities  occurring  at  and  during  the  trial ;  and  no  reason  was 
given  why  the  motion  was  not  filed  within  three  days  after  the  ren- 
dering of  the  verdict  of  the  jury,  as  required  by  section  308  of  the 
Ciyil  Code.  The  plaintiff  in  error,  defendant  below,  now  says  that 
the  reason  was  that  the  defendant  did  not  wish  to  file  its  motion  for 
a  new  trial  until  its  motion  for  judgment  upon  the  special  findings 
of  the  jury  had  been  disposed  of;  and  that  such  motion  for  judg- 
ment was  not  disposed  of  until  February  4,  1882 ;  and  that  the  mo- 
tion for  the  new  trial  was  filed  immediately  afterwards,  and  on  the 
same  day.  We  do  not  think  that  this  is  a  sufficient  reason.  We 
think  the  motion  was  filed  too  late,  and  is  in  effect  a  nullity.  Hover 
T.  Tenney,  27  Kan.  *133,  and  cases  there  cited.  See,  also,  the 
cases  following,  cited  in  the  brief  of  defendant  in  error:  Odell  v. 
Sargent,  8  Ean.  *80;  Mitchell  v.  Milhoan,  11  Kan.  *617;  Nesbit  v. 
Hines,  17  Ean.  316;  Fowler  v.  Young,  19  Kan.  150;  Lucas  v. 
Sturr,  21  Kan.  *480;  Atchison  v.  Byrnes,  22  Kan.  *65;  Kerner  v. 
Petigo,  25  Kan.  *652. 

The  court  below  rendered  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant,  upon  the  general  verdict  and  special  findings 
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of  the  jary,  for  the  sam  of  $470  and  oosts.    We  perceiye  no  error  in 
this;  and  therefore  the  judgment  will  be  affirmed. 
(All  the  justicea  concurring.) 


*5  *F«  EoTHKAN  V.  E.  H.  Skaoos  and  others.^ 

July  Term,  1882. 

Judgment:  Uen  of:  Beviyor:  Iiimitation.  On  Jannaiy  5,  1874,  K. 
owned  a  promissory  note,  gi^en  by  AL  to  K.,  which  note  was  then  due. 
On  tliat  day,  K.  commenced  an  action  against  M.  on  the  note,  and  attached 
certain  lands  belonging  to  M.  On  May  29, 1874,  K.  obtained  a  judgment 
in  his  fsLYOT  against  M.  for  the  amount  of  the  note,  and  at  the  same  time 
obtained  an  order  that  the  attached  property  should  be  sold  to  satisfy  the 
judgment,  with  interest  and  costs.  On  October  1,  1874,  an  execution 
was  issued  on  the  judgment,  and  the  attached  propei'ty  was  levied  on  and 
offered  for  sale,  but  was  not  sold  for  the  want  of  bidders.  On  December 
10,  1874,  M.  died;  and  on  May  7,  1875,  H.  was  duly  appointed  and  qual- 
ified as  administrator  of  M.*s  estate.  H.  gave  due  notice  of  his  appoint- 
ment and  qualification.  On  August  17, 1875, 8.  commenced  this  present 
action  against  K.  and  otheis,  on  a  promissory  note  and  mortgage  given 
by  M.  in  his  life-time  to  S.  The  mortgage  covered  the  same  lands  which 
E.  had  previously  attached.  The  administrator,  the  widow,  and  the  heirs 
of  M.,  and  all  persons  interested  in  the  estate  of  M.,  and  in  the  subject- 
matter  of  this  action,  were  made  parties.  On  November  8,  1875,  K.  an- 
swered, setting  up,  by  way  of  cross-petition  and  counter-claim,  all  the 
facts  constituting  his  claim  ag-dinst  the  estate  of  M.,  and  asking,  by  way 
of  affirmative  relief,  that  his  judgment  and  judgment  lien  should  be  en- 
forced as  against  the  lands  in  controversy.  A  trial  was  had  in  March, 
1881,  before  the  court  without  a  jury;  and  in  April,  1881,  the  court  de- 
cided the  case,  making  special  findings  and  conclusions  of  fact  and  of  law; 
and  on  April  80,  1881,  rendered  judgment  upon  such  findings  and  con- 
clusions. The  judgment  was  against  EL's  claim,  holding  that  he  had  no 
lien  upon  the  lands  in  controversy,  ffddt  that  the  judgment  is  errone- 
ous; and  this  notw^ithstanding  the  fact  that  K.'s  judgment  was  never 
formally  revived  under  article  19  of  the  Civil  Code,  and  was  never  estab- 
lished in  the  probate  court,  and  was  never  attempted  to  be  revived  or  es- 
tablished or  enforced  against  the  administrator  of  M.  within  one  year 
after  his  appointment  and  qualification  in  any  manner  other  than  by  set- 
ting it  up  in  the  present  action  in  K.'s  answer;  and  that  no  person  ex- 
cept K.  has  at  anytime  consented  that  K/s  judgment  or  claim  should  be 
revived  or  established  or  enforced  in  any  manner  or  in  any  court;  and 
notwithstanding  the  supposed  limitations  contained  in  the  foUo wing  stat- 
utes, to-wit:  Civil  Code,  §§  18,  483,  in  connection  with  439,  455,  and 
468;  executors'  and  administrators'  act,  §  81,  in  connection  with  section 
80  <ind  section  106.  Although  K.'s  judgment,  after  the  death  of  M.  and 
prior  to  K.'s  setting  it  up  in  his  answer  in  this  case,  was  not  a  judgment 
against  any  living  person,  yet  it  was  not  a  nullity.    It  was  still  a  judg- 

>Thi8  controversy  again  in  court,  Markson  t.  Kotbman,  past,  *723;  Kothiiian  v. 
Ifarkson,  M  Kan.  546,  9  Pac.  Kep.  21S. 
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ment  in  a  limited  sense, — a  judgment  in-  abeyance,  a  dormant  Jndff- 
^        ment,  and  one  that  might  at  any  *time  within  one  year  from  M.^s 

death,  or  from  the  apppointment  of  his  administrator,  be  revived 
against  the  representatives  and  successor  of  the  deceased;  and  this  with- 
out their  consent;  and,  when  so  revived,  it  would  be  revived  with  all  its 
attributes,  with  sdl  its  force  and  efficacy,  and  with  everything  which  it 
possessed  on  the  day  prior  to  the  decease  of  the  judgment  debtor;  and 
such  judgment,  while  so  subsisting,  and  within  one  year  after  the  judg- 
ment debtor's  decease,  might  also,  without  any  formal  revivor,  be  used 
as  the  foundation  for  an  action  against  the  representatives  or  the  8uc-> 
cesser  of  the  deceased;  or  it  might  be  used  as  the  foundation  for  afiirma- 
tive  relief  in  any  proper  action  in  which  K.  might  be  a  defendant;  and, 
if  used  as  the  foundation  for  an  action,  or  as  the  foundation  for  affirma- 
tive relief,  before  being  barred  or  impaired  by  any  statute  of  limitation, 
there  would  be  no  necessity  for  any  formal  revivor  under  article  19  of 
the  Civil  Code;  for  such  use  would  answer  substantialiy  the  same  pur- 
pose as  a  formal  revivor;  and  no  statute  of  limitations  would  run  against 
the  judgment  or  the  judgment  lien  pending  the  litigation,  so  as  to  bar  or 
impair  either  the  judgment  or  the  judgment  lien  in  any  respect  whatever. 
It  is  a  universally  recognized  principle  that  statutes  of  limitation  do  not 
run  against  any  claim  or  demand  during  any  portion  of  tlie  time  while  a 
suit  is  pending  for  the  enforcement  of  such  claim  or  demand.^ 

Error  from  Leavenworth  district  court. 

Action  brought  by  E.  H.  Skaggs  against  E.  J.  Myers  and  others, 
to  recover  the  sum  of  $16,000  with  interest,  alleged  to  be  due  on 
eight  protnisBory  notes  given  by  J.  J.  Myers  to  the  plaintiff,  and  to 
foreclose  a  mortgage  on  certain  real  estate  given  by  the  said  Myers 
and  wife  to  secure  the  payment  of  the  notes.  Trial  by  the  court,  at 
the  December  term,  1881,  when  the  court  made  the  following  find- 
iugs  of  fact  and  conclusions  of  law,  to-wit : 

FINDINGS  OF  FACT. 

""First.  That  the  plaintiff  E.  H.  Skaggs  has  no  interest  whatever  in  this 

suit. 

"" Second.  That  the  notes  and  mortgage  set  up  in  the  answer  of  E.  M.  Slwggs 
in  this  suit  are  and  were  each  of  them  wholly  witliout  consideration,  fraudu- 
lent, null,  and  void,  and  were  made,  executed,  and  delivered  for  the  purpose 
and  with  the  intent  to  hinder,  delay,  and  defraud  the  creditors  of  John  J. 
Mjers. 

**Third.  The  court  finds  that  the  defendant,  F.  Kothman,  on  the 
•7         fifth  day  of  January,  1874,  commenced  an  action  in  *this  court  in  at- 

tacliment  against  John  J.  Myers  in  his  life-time,  on  a  certain  promis- 

*See  State  v.  Kansas  Ins.  Co.,  32  Kan.  655,  5  Pac.  Rep.  190.  Where  an  action  was 
commenced  by  a  judgment  creditor  against  the  judgment  debtor  to  subject  certain 
property  to  the  payment  of  the  debts  of  such  judgment  debtor,  and  another  judgment 
creditor  was  made  a  party  to  the  suit  within  less  than  five  ;^ear8  after  such  second  judg- 
ment creditor's  judgment  was  rendered,  and  in  thesaid  action  judgment  was  finally  ren- 
<l6red  in  favor  of  both  the  judgment  creditors  and  against  the  judgment  debtor,  and  an 
execution  was  issued  thereon  within  less  than  five  years  after  this  last-mentioned  iudg- 
nest  was  rendered,  but  more  than  five  years  after  an  execution  had  been  issued  in  fa- 
vor of  the  second  judgment  creditor  on  his  first  judgment,  and  the  property  was  sold 
on  snch  execution,  held,  that  the  judgment  of  the  second  judgment  creditor  is  not  dor- 
msnt  to  the  extent  of  depriving  him  of  participating  in  the  proceeds  of  thesheritTs 
sale.  Capital  Bank  v.  Huntoon,  35  Kan.  578,  II  Pac.  Rep.  369.  As  to  dormant  judg* 
metits,  see  note  to  Angel!  v.  Martin,  24  Kan.  *334 ;  as  to  lien  of  judgment,  see  Babcock 
T.Jones,  16  Kan.  *296,  and  note. 
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sory  note  for  810,301.32,  dated  June  4,  1873,  made  by  said  J.  J.  Myers  in  far 
vor  of  F.  Kothman;  that  under  proper  attachment  proceedings  in  said  action 
the  same  lands  in  controversy  in  this  action  were  attached  by  said  F.  Koth- 
man  on  the  seventli  day  of  January,  1874. 

**  Fourth.  That  thereafter,  on  the  thiiteenth  day  of  February,  1874,  the  de- 
fendant J.  J.  Myers  appeared  in  said  suit  of  Kothman  by  T.  A.  Hurd,  his  at- 
torney, and  filed  his  answer  in  said  action. 

"Fifth.  That  on  the  twenty-ninth  day  of  May,  1874,  by  consideration  of 
,thi&  court,  said  F.  Kothman,  recovered  judgment  against  said  J.  J.  Myers  in 
his  life-time  in  said  action  for  810,751.95,  with  interest  thereon  from  that  date 
at  the  rate  of  10  per  cent,  per  annum,  and  an  order  decreeing  that  the  above- 
described  premises  be  sold  to  satisfy  said  judgment  for  810,751.95  in  favor  of 
said  Kothman. 

''Sixth.  That  on  the  first  day  of  October,  1874,  said  F.  Kothman  caused  a 
special  execution  and' order  of  sale  to  issue  in  said  action  to  enforce  said  decree 
in  his  favor  to  sell  said  lands;  that  said  lands  under  said  special  execution 
were  duly  appraised,  advertised,  and  offered  for  sale  by  the  sheriff  of  Leaven- 
worth county,  and  were  not  sold,  for  want  of  bidders,  as  shown  by  said  sher- 
iff's return  on  said  special  execution. 

''Seventh,  That  this  action  of  Skaggs  y.  Myers  was  instituted  on  the  seven- 
teenth day  of  August,  1875,  and  said  F.  Kothman  filed  his  answer  and  cross- 
demand  on  the  eighth  day  of  November,  1875. 

"Eighth,  That  on  the  twenty-seventh  day  of  September,  1876,  an  execution 
for  costs  in  said  action  of  Kothman  v.  Myers  was  issued  against  the  property 
of  the  defendant,  and  returned  unsatisfied. 

"Ninth.  That  on  the  twelfth  day  of  March,  1881,  this  court  revived  said  ac- 
tion of  F.  Kothman  against  E.  J.  Myers,  Hettie  Y.  Myers,  George  Myers,  John 
J.  Myers,  Abram  E.  Myers,  Robert  E.  L.  Myers,  Eliza  J.  Myers,  and  Eva  B. 
Myers,  sole  heirs  of  said  J.  J.  Myers,  deceased,  and  at  the  same  time  the  court 
overruled  the  motion  of  said  Kothman  to  revive  said  judgment  against  Her- 
man Markson,  as  administrator  of  the  estate  of  J.  J.  Myers,  deceased,  which 
motion  to  revive  was  filed  on  January  4, 1881. 

"Tenth.  The  said  John  J.  Myers  was  a  resident  of  and  died  in  Texas  on 
the  tenth  day  of  December,  1874,  and  Herman  Markson.  one  of  thede- 
*8  fendants  in  tliis  case,  was  duly  ^appointed  administrator  of  the  es- 

tate of  said  John  J.  Myers,  deceased,  on  the  seventh  day  of  May,  1875, 
by  the  probate  court  of  Leaven woith  county,  Kansas,  and  he  thereupon  duly 
qualified  and  has  ever  since  been  acting  as  such  administrator.    • 

"Eleventh.  That  this  action  was  commenced  on  the  seventeenth  day  of 
August,  1875,  and  the  said  F.  Kothman  filed  his  answer  herein  on  the  eighth 
day  of  November,  1875;  but  said  F.  Kothman  has  never  presented  his  de- 
mand against  the  estate  of  John  J.  Myers,  deceased,  to  the  probate  court  of 
Leavenworth  county,  Kansas,  nor  has  he  filed  an  abstract  of  said  judgment 
in  the  probate  court,  nor  has  he  attempted  to  establish  any  demand  against 
the  estate  of  said  John  J.  Myers  in  said  probate  court. 

"TweJfth.  That  the  defendant  0.0.  Searcy  was  a  creditor  of  said  John  J. 
Myers  at  the  time  of  his  death,  and  on  the  twenty-fifth  day  of  August,  1875, 
after  due  notice  to  the  administrator  of  said  estate,  his  demand  against  said 
estate  was  duly  and  legally  allowed  by  the  probate  court  of  L^venworth 
county,  Kansas,  to  the  amount  of  $371.90,  with  interest  thereon  at  the  rate 
of  seven' (7)  per  cent,  per  annum  from  that  date  until  paid,  and  was  duly  as- 
signed to  the  debts  of  the  fifth  class  against  said  estate,  and  that  no  part  of 
the  same  has  since  been  paid. 

"Thirteenth.  That  the  defendant  Mark  A.  Withers  was  a  creditor  of  said 
John  J.  Myers  at  the  time  of  his  death,  and  that  on  the  seventeenth  day  of 
September,  1875,  after  due  notice  to  the  administrator  of  said  estate,  his  de- 
mand against  said  estate  was  duly  and  legally  allowed  by  the  probate  court 
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of  Leavenworth  county,  Kansas,  to  the  amount  of  S7,353.60,  with  interest 
thereon  at  the  rate  Off  seven  per  cent,  per  annum  from  that  date  unti]  paid, 
and  was  duly  assigned  to  debts  of  the  Uf  th  class  against  said  estate,  and  that 
00  part  of  the  same  has  been  paid. 

"^ Fourteenth.  The  defendant  F.  W.  Murray  was  a  creditor  of  said  John  J. 
Myers  at  the  time  of  his  death,  and  that  on  the  seventeenth  day  of  Septem- 
ber, 1875,  after  due  notice  to  the  administrator  of  said  estate,  his  demand 
against  said  estate  was  duly  and  legally  allowed  by  the  probate  court  of  Leav- 
enworth county,  Kansas,  to  the  amount  of  $6,917.53,  with  interest  thereon  at 
the  rate  of  ten  per  cent,  per  annum  from  that  date  until  paid,  and  was  duly 
assigned  to  debts  of  the  fifth  class  against  said  estate,  and  that  no  part  of  the 

same  bus  since  been  paid. 
^  **  Fifteenth.  That  the  defendant  F.  W,  Murray  was  a  cred*itor  of  said 
John  J.  Myers  at  the  time  of  his  death,  and  that  on  the  seventeenth 
day  of  September,  1875,  after  due  notice  to  the  administrator  of  said  estate, 
his  demand  against  said  estate  was  duly  and  legally  allowed  by  the  probate 
court  of  Leavenwoi-th  county,  Kansas,  to  the  amount  of  $1,230.30,  with  in- 
terest thereon  at  the  rate  of  ten  per  cent,  per  annum  from  that  date  until 
paid,  and  was  duly  assigned  to  debts  of  the  fifth  class  against  said  estate,  and 
that  no  part  of  the  same  has  since  been  paid. 

""SiiBteenth.  That  the  defendants  James  F.  Ellison  ^nd  John  0.  Dewees 
were  creditors  of  said  John  J.  Myers  at  the  time  of  his  death,  and  that  on  the 
twenty-fifth  day  of  August,  1875,  after  due  notice  to  the  said  administrator 
of  the  estate,  their  demands  against  said  estate  were  duly  and  legally  allowed 
bv  the  probate  court  of  Leavenworth  county,  Kansas,  to  the  amount  of 
$1,810.76,  with  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum  from 
that  time  until  paid,  and  were  duly  assigned  to  debts  of  the  fifth  class  against 
said  estate,  and  that  no  part  of  the, same  has  since  been  paid. 

"* Seventeenth.  That  the  defendant  Archibald  J.  Larimore  was  a  creditor  of 
the  said  John  J.  Meyers  at  the  time  of  his  death,  and  that  on  the  seventeenth 
day  of  September,  1875,  after  due  notice  to  the  administrator  of  said  estate, 
his  demand  against  said  estate  was  duly  and  legally  allowed  by  the  probate 
court  of  Leavenworth  county,  Kansas,  to  the  amount  of  $3,439.25.  with  in- 
terest thereon  at  the  rate  of  ten  per  cent,  per  annum  from  that  date  until 
paid,  and  was  doly  assigned  to  debts  of  the  fifth  class  against  said  estate,  and 
that  no  part  of  the  same  has  since  been  paid. 

^Bighteenth.  That  the  defendants  Jonathan  Nix  and  Leonidas  J.  Story 
were  creditors  of  the  said  John  J.  Myers  at  the  time  of  his  death,  and  that  on 
the  twenty-fifth  day  of  August,  after  due  notice  to  the  administrator  of  said 
estate,  their  demand  against  said  estate  was  duly  and  legally  allowed  by  the 
probate  court  of  Leavenworth  county,  Kansas,  to  the  amount  of  $128.20, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  from  that  date 
ontil  paid,  and  was  duly  assigned  to  debts  of  the  fifth  class  against  said  es- 
tate, and  that  no  part  of  the  same  has  since  been  paid. 

*^ Nineteenth.  That  the  defendants  Jonathan  Nix,  Leonidas  J.  Story,  and 
A.  S.  Walker  were  creditors  of  John  J.  Myers  at  the  time  of  his  death,  and 
that  on  the  twenty-fifth  day  of  August,  1875,  after  due  notice  to  the  admin- 
istrator of  said  estate,  their  demands  against  said  estate  were  duly 
^10  and  legally  ^allowed  by  the  probate  court  of  Leavenworth  county, 
Kansas,  to  the  amount  of  $409.50,  with  interest  thereon  at  the  rate 
of  ten  per  cent,  per  annum  from  that  date  until  paid,  and  were  duly  assigned 
to  the  debts  of  the  fifth  class  against  said  estate,  and  that  no  part  of  the  same 
has  since  been  paid. 

""Twentieth.  That  all  of  the  parties  plaintiff  and  defendant  are  non-resi- 
dents of  the  state  of  Kansas,  except  the  defendant  Herman  Markson, 

""Ttoenty-flrst.  That  the  entire  property  of  the  said  John  J.  Myers,  de- 
oe;ised,  in  Uie  state  of  Kansas,  that  has  come  to  the  hands  of  the  administra- 
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tor  of  said  estate,  or  which  can  be  found  in  this  state,  consists  of  the  real  es* 
tate  mentioned  in  the  petition  in  this  case,  and  the  rents  received  therefrom 
by  the  administrator,  and  a  small  note  of  some  fifty  or  sixty  dollars;  that  the 
administrator  has  now  in  his  hands,  after  collecting  said  notes  and  rents, 
about  sixteen  hundred  dollars,  subject  to  charges  and  expenses  of  adminis- 
tration, court,  fees,  etc.;  that  the  real  estate  mentioned  in  said  petition  is 
worth  now  about  twelve  thousand  dollars,  and  that  the  taxes,  interest,  and 
penalties  thereon  now  due  upon  said  real  estate  amount  to  about  twenty-five 
hundred  dollars." 

CONCLUSIONS  OF  LAW. 

** First,  That  the  plaintiff  cannot  recover  in  this  action,  and  has  no  claim 
or  demand  against  the  estate  of  said  J.  J.  Myers.  [To  which  the  plaintiff 
and  defendant  Skaggs  duly  excepted.] 

** Second.  That  the  defendant  EwLng  M.  Skaggs  cannot  recover  in  this  ac- 
tion, and  has  no  claim  or  demand  on  (account  of  the  notes  and  pnortgage  set 
up  in  his  answer  against  the  estate  of  said  John  J.  Myers,  deceased,  and  that 
said  mortgage  is  no  lien  upon  the  real  estate  therein. 

^I'hird.  That  the  defendant  F.  Kothman  cannot  recover  in  this  action,  and 
has  no  claim  or  demand  on  account  of  the  judgment  set  up  in  his  answer 
against  the  estate  of  said  John  J.  Myers,  deceased,  nor  is  said  judgment  any 
lien  on  the  real  estate  owned  by  said  decedent  at  the  time  of  his  death. 

''Fourth,  The  plaintiff  E.  H.  Skaggs  and  the  defendant  Ewing  M.  Skaggs 
should  pay  the  costs  of  this  suit." 

'   Judgment  was  rendered  in  accordance  with  the  above  con- 
*11      elusions.     *The  defendant  Kothman  brings  the  case  here. 
H,  T.  Green,  for  plaintiff  in  error. 
Wm.  McNeill  Clough,  for  defendant  in  error  Markson. 

Valentine,  J.  On  August  17,  1875,  E.  H.  Skaggs  commenced  an 
action  in  the  district  court  of  Leavenworth  county  against  E.  J. 
Myers,  Hettie  Y,  Myers,  George  Myers,  John  J.  Myers,  Abram  E. 
Myers,  Robert  E.  L.  Myers,  Eva  B.  Myers,  and  Herman  Markson, 
administrator  of  the  estate  of  J.  J.  Myers,  deceased,  and  F.  Koth- 
man ;  and  afterwards,  Ewing  M.  Skaggs,  O.  0.  Searcy,  James  F. 
Ellison,  and  John  0.  Dewees,  (partners  as  Ellison  &  Dewees,)  F.  W. 
Murray,  Jonathan  Nix,  and  Leonidas  J.  Story,  (partners  as  Nix  & 
Story,)  Mark  A.  Withers,  and  Archibald  J.  Larimore,  were  made  par- 
ties defendant.  The  action  was  to  recover  the  sum  of  $16,000, 
with  interest,  alleged  to  be  due  on  eight  promissory  notes  given  by 
J.  J.  Myers,  in  his  life-time,  to  the  plaintiff  E.  H.  Skaggs,  and  to 
fpreclose  a  mortgage  on  certain  real  estate,  given  by  said  Myers  and 
wife  to  the  plaintiff  to  secure  the  payment  of  said  promissory  notes. 
The  defendants  in  this  case  included  the  widow,  the  heirs,  the  ad- 
ministrator, and  the  creditors  of  J.  J.  Myers,  deceased,  and  all  other 
persons  claiming  to  have  any  interest  in  the  subject-matter  of  the 
controversy.  The  several  defendants  ftled  answers  to  the  plaintiff's 
petition,  the  most  of  them  setting  up  new  matter  by  way  of  cross- 
petition,  and  iasking  affirmative  relief.  Proper  replies  were  filed  to 
these  answers.  The  case  was  tried  by  the  court  below  without  a  jury, 
and  special  findings  and  conclusions  of  fact  and  of  law  were  made 
by  the  court;  and  upon  these  findings  and  conclusions  the  court 
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below  rendered  jadgment  against  the  affirmative  claims  of  all  the 
parties,  and  simply  rendered  a  jadgment  against  the  two  Skaggses 
for  eosts.  The  defendant  Eothman  duly  excepted  to  all  the  find- 
ings and  conelnsions,  and  also  moved  for  a  new  trial,  which 
♦12  *motion  was  overruled,  and  now,  as  plaintiff  in  error,  brings 
the  case  to  this  court  and  asks  for  a  reversal  of  the  judgment 
of  the  court  below,  so  far  as  it  affects  his  claim. 

It  appears  from  the  pleadings,  the  evidence,  and  the  findings  of 
the  court  below,  that  on  January  5,  1874,  and  prior  -thereto,  F. 
Eothman  owned  a  promissory  note  given  by  J.  J.  Myers  to  Eoth- 
man, dated  June  4,  1873,  for  the  sum  of  $10,301.32,  which  note  was 
then  due.  On  that  day,  to-wit,  January  5,  1874,  Eothman  com- 
menced an  action  against  J.  J.  Myers  on  said  promissory  note,  and 
attached  all  the  lands  which  are  now  in  controversy  in  this  action ; 
and  on  May  29,  1874,  obtained  a  judgment  in  his  favor  and  against 
Mjers  for  the  sum  of  $10,751.95,  and  at  the  same  time,  and  in 
connection  with  such  judgment,  obtained  an  order  that  the  attached 
property  should  be  sold  to  satisfy  such  judgment,  with  interest  and 
costs.  On  October  1,  1874,  an  execution  was  issued  on  this  judg- 
ment, and  the  property  in  controversy  was  levied  on  and  offered  for 
sale,  bnt  was  not  sold,  for  the  w*ant  of  bidders.  On  December  10, 
1874,  J.  J.  Myers  died;  and  on  May  7,  1875,  Herman  Markson  was 
<)uly  appointed  and  qualified  as  administrator  of  Myers'  estate.  On 
May  8, 1875,  and  subsequently  for  three  weeks,  Markson  gave  due  no- 
tice, by  publication  in  a  newspaper,  of  his  appointment  and  qualifica- 
tion as  administrator  of  such  estate.  On  August  17,  1875,  E.  H. 
Ska^gs  commenced  this  present  action  against  Eothman  and  others,  as 
before  stated.  On  November  8, 1875,  Eothman  answered,  setting  up, 
by  way  of  cross-petition  and  counter-claim,  all  the  facts  constitut- 
ing his  claim  against  the  estate  of  J.  J.  Myers,  deceased,  and  ask- 
ing, by  way  of  affirmative  relief,  that  his  judgment  and  judgment 
lien  should  be  enforced  as  against  the  lands  in  controversy.  On 
September  37,  1876,  another  execution  was  issued,  in  the  case  of 
Kothman  y.  Myers,  and  was  returned  unsatisfied.  On  March  9, 
1881,  the  trial  in  this  present  case  was  commenced.  On  March  12, 
1881,  the  jadgment  in  the  case  of  Eothman  v.  Myers  was  revived 
against  the  widow  and  the  heirs  of  J.  J.  Myers,  deceased; 
*13  bnt  it  was  not  revived  against  Markson,  *the  administrator. 
On  April  9,  1881,  the  court  below  made  its  findings  and  con- 
elusions  of  fact  and  of  law  in  this  present  case,  and  on  April  30, 
1881,  rendered  judgment  upon  such  findings  and  conclusions.  The 
jadgment  was  against  Eothman's  claim,  as  before  stated.  Was  this 
judgment  correct,  or  was  it  erroneous?  In  other  words,  has  the  de- 
fendant Eothman  a  paramount  lien  upon  the  property  iti  controversy, 
which  be  can  enforce  in  this  present  action  as  against  the  widow,  the 
heirs,  the  administrator,  and  the  general  creditors  of  the  estate  of  J. 
J.  Myers^  deceased?    This  is  the  only  question  in  the  case. 
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The  conrt  below,  in  effect  if  not  in  words,  found  that  no  person  had 
any  specific  lien  upon  the  property  in  controversy,  and  we  think  that 
there  is  no  qaestion  as  to  the  correctness  of  this  finding,  except  as  to 
Eothman;  and  the  only  question  in  the  case  is  whether  Eothman 
had  any  such  specific  lien  or  not.  That  Eotham  once  had  a  lien  on 
the  property,  paramount  to  the  claims  of  all  other  persons,  we  think 
must  be  admitted;  but  the  question  arises,  has  he  lost  this  lien  by 
his  own  laches,  or  from  any  other  cause?  About  January  5,  1874, 
he  obtained  an  attachment  lien  upon  the  property;  on  May  29, 1874, 
he  obtained. a  judgment  lien  thereon;  and  about  October  1,  1874,  he 
obtained  an  execution  lien  thereon ;  and  these  liens  were  at  the  time 
paramount  to  any  interest  or  lien  of  any  other  person.  Now,  has 
he,  for  any  reason,  lost  all  these  liens?  The  parties  adverse  to 
Kothman  claim  that  be  has;  and  this  claim,  as  we  understand  it,  is 
founded  upon  the  ground  that  Eothman,  by  his  own  laches  in  not 
properly  prosecuting  his  claim,  has  allowed  certain  statutes  of  limi- 
tations to  intervene,  and  not  only  to  destroy  his  lien,  but  also  to  bar 
all  his  right  to  any  relief  as  against  the  estate  of  J.  J.  Myers,  de- 
ceased. The  only  statutes  of  limitations  which  can  possibly  be  urged 
as  barring  or  impairing  Eothman *s  right  to  relief  are  the  following: 
Section  468  of  the  Civil  Code;  section  433,  in  connection  with  sec- 
tion 439,  of  the  Civil  Code;  section  81,  in  connection  with  sec- 
*14  tion  80,  of  the  executors'  and  administrators'  act;  ^section  106 
of  the  executors'  and  administrators'  act ;  and  sections  IS  and 
445  of  the  Civil  Code. 

Now,  we  do  not  think  that  any  one  of  these  statutes  of  limitations 
has  so  operated  as  to  bar,  or  even  impair,  any  right  possessed  by 
Eothman;  and  this  for  the  reason,  universally  recognized,  that  stat- 
utes of  limitations  do  not  run  against  any  claim  or  demand,  during 
any  portion  of  the  time  while  a  suit  is  pending  for  the  enforcement 
of  such  claim  or  demand.  The  rights  of  parties,  so  far  as  the  statutes 
of  limitations  are  concerned,  are  always  to  be  determined,  not  as  of 
the  date  of  the  trial  of  the  case,  or  of  the  rendering  of  the  judgment 
in  the  case,  but  must  be  determined  as  of  the  date  when  those  rights 
were  first  set  forth  for  adjudication  in  the  pleading  of  the  party  who 
claims  to  possess  such  rights.  For  the  present  we  shall  consider  that 
the  plaintiff's  judgment  was  a  valid  and  subsisting  claim  against  the 
estate  of  ^J.  J.  Myers,  deceased,  and  also  was  a  valid  and  subsisting 
lien  upon  the  property  in  controversy  at  the  time  when  the  defendant 
filed  bis  answer  in  the  present  case.  Also,  for  the  present,  we  shall 
consider  that  Eothman  had  a  right  to  set  forth  his  claim  in  such 
answer,  and  to  prosecute  and  enforce  the  same  in  the  present  action. 
We  shall  have  more  to  say,  however,  with  reference  to  these  matters, 
hereafter. 

Perhaps  it  is  unnecessary  to  say  anything  further  with  reference 
to  any  of  these  statutes  of  limitations ;  but  still  it  would  be  proper  to 
mention  some  of  them  more  specifically.     As  to  section  468  of  the 
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Civil  Code,  we  think  it  has  no  room  for  operation  in  this  action,  for 
an  execQtion  was  issned  and  levied  upon  the  property  in  controversy, 
within  less  than  one  year  after  the  rendition  of  the  judgment,  which 
wholly  prevented  said  section  468  from  so  operating  as  to  destroy,  ar 
even  to  impair  in  any  manner  or  degree,  any  of  the  force  or  efficacy  of 
Kothman's  judgment,  or  his  judgment  lien.  Neither  do  we  think  that 
section  438,  in  connection  with  section  439,  of  the  Civil  Code,  can  have 

the  effect  to  impair  any  right  of  Eothman.  These  sections 
*15      are  the  ones  which  limit  the  time  to  one  year,  within  *which 

the  judgment  creditor  can  revive  his  judgment,  except  where 
the  representatiTes  or  successors  of  the  deceased  consent  that  the 
judgment  may  be  revived.     Scroggs  v.  Tutt,  23  Kan.  *182. 

Now,  the  only  ground  upon  which  it  can  be  claimed  that  these  sec- 
tions necessarily  operate  to  bar  the  plaintiff's  right  to  enforce  his 
judgment  and  judgment  lien  in  this  action,  is  that  the  present  pro- 
ceeding cannot  take  the  place  of,  or  be  a  substitute  for,  the  ordinary 
proceeding  to  revive  a  judgment  under  article  19  of  the  Civil  Code, 
which  article  includes  said  sections  433  and  439.  We  do  not  think 
that  this  ground  is  tenable.  The  proceeding  in  the  present  case  is 
much  more  formal  than  the  ordinary  proceeding  to  revive  a  judg- 
ment, and  whenever  any  difficult  question  arises  as  to  whether  the 
judgment,  or  any  portion  thereof,  should  be  revived  or  not,  justice 
would  be  much  more  likely  to  be  done  in  a  proceeding  like  the  pres- 
ent than  under  the  ordinary  revivor  proceeding;  and  there  is  no  sub- 
stantial right  or  privilege  which  the  representative  or  the  survivor  of 
the  deceased  person  might  avail  himself  of  under  the  ordinary  re- 
vivor proceeding  which  he  could  not  also  avail  himself  of  and  insist 
upon  in  the  present  proceeding.  The  present  proceeding,  as  insti- 
tuted by  Kothman's  answer,  is  substantially  a  proceeding  in  equity 
to  revive  a  judgment  against  the  administrator,  the  widow,  the  heirs, 
the  creditors,  and  every  other  person  interested  in  the  estate  of  J.  J. 
Myers,  deceased,  to  the  extent  that  Eothman  may  enforce  such  judg- 
ment against  the  property  on  which  the  judgment  was  a  lien,  by  sell- 
ing the  property  and  using  the  proceeds  of  the  sale  for  the  satisfac- 
tion of  the  judgment,  etc.,  in  the  same  manner  and  to  the  same 
extent  as  the  same  might  have  been  done  on  the  day  preceding  Myers* 
death.  If  there  is  any  reason  why  this  judgment  should  not  be  re- 
vived and  enforced  by  a  sale  of  the  property  in  controversy,  etc.,  any 
person  having  any  adverse  interest  to  Eothman  may  show  it  in  the 
present  proceeding  as  fully  and  completely  as  he  could  in  the  ordi- 
nary revivor  proceeding.     We  think  the  present  proceeding  may  be 

maintained,  and  that  it  is  not  barred  in  any  respect  by  said 
*16      sections  433  and  *439  of  the  Civil  Code.     It  fully  and  com-  ^ 

pletely  answers  every  purpose  for  which  an  ordinary  revivor 
proceeding  might  be  instituted.  Neither  do  we  think  that  any  right 
of  Kothman's  has  been  impaired  by  reason  of  the  provisions  of  sec- 
tion 81y  in  connection  wish  section  80,  of  the  executors'  and  admin- 
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istrators'  aot.  Any  demand  against  an  estate  is  legally  and  properly 
exhibited  against  the  estate  by  the  commencement  of  an  action 
against  the  administrator  to  enforce  such  demand.  Section  83  of  the 
executors'  and  administrators'  act.  And  the  filing  of  an  answer,  set- 
ting np  new  matter,  by  way  of  cross-petition,  and  asking  for  afBrm- 
ative  relief,  is  the  same  as  the  commencement  of  an  action  for  such 
affirmative  relief.  Section  94  of  the  Civil  Code;  Kimball  v.  Connor, 
3  Kan.  *416. 

We  do  not  think  that  it  is  necessary  to  say  anything  with  reference 
io  section  106  of  the  executors'  and  administrators'  act,  or  with  refer- 
ence to  section  18  of  the  Civil  Code.  These  sections  clearly  do  not  bar 
or  impair  any  right  of  Kothman's.  Section  445  of  the  Civil  Code  pro- 
.vides  that  a  judgment  shall  become  dormant  in  five  years  after  the 
last  execution  has  been  issued.  Now,  we  do  not  think  that  this  sec- 
tion can  have  the  force  or  efifect  to  bar  any  right  of  Kothman's,  for 
the  reason  that  Kothman's  answer  was  filed  in  much  less  time  than 
five  years  after  the  last  valid  execution  was  issued  in  the  case.  Demp- 
sey  V.  Bush,  18  Ohio  St.  376.  The  issuing  of  an  execution  in  a  case 
is  simply  an  attempt  to  enforce  the  judgment,  and  such  is  precisely 
the  object  of  the  present  proceeding;  and,  under  the  circumstances  of 
this  case,  the  present  proceeding  is  a  much  more  efficient  remedy 
than  the  issuing  of  an  execution.  Indeed,  as  appears  from  the  fact^ 
of  this  case,  the  issuing  of  an  execution  was  not  a  sufficient  remedy  at 
all,  for  while  so  many  confiicting  claims  existed  against  the  property, 
no  person,  would  bid  upon  the  property,  and  therefore  the  property 
could  not.be  sold  at  sheriff's  sale.  When  all  these  confiicting  claims 
are  settled,  as  they  must  be  in  this  case,  and  the  property  is  then  of- 
fered for  sale,  it  can  undoubtedly  be  sold,  and  be  sold  for  a  fair  and 

adequate  price*. 
*17      Perhaps  we  might  here  properly  close  this  opinion;  but  *we 

think  it  would  also  be  proper  to  make  some  further  statements 
with  reference  to  the  nature  and  character  of  Kothman's  claim  against 
the  estate  of  J.  J.  Myers,  deceased.  On  December  10,  1874,  just 
prior  to  Myers'  death,  Kothman's  judgment  against  Myers  was  a  valid 
and  subsisting  judgment,  and  was  a  valid  and  subsisting  lien  upon 
the  property  in  controversy.  On  that  day  Myers  died.  The  judg- 
ment then  ceased  to  be  a  judgment  against  any  living  person,  but  it 
did  not  become  a  nullity;  it  was  still  a  judgment  in  a  limited  sense. 
It  was  a  judgment  in  abeyance,  a  dormant  judgment,  and  one  that 
might  at  any  time  within  one  year  from  Myers'  death,  or  from  the 
appointment  of  his  administrator,  be  revived  against  the  representa- 
tives or  successor  of  the  deceased;  and  thi^  without  their  consent. 
And  it  might  also  be  so  revived  at  any  subsequent  time,  with  the  con- 
sent of  such  representatives  and  successor;  and  when  it  should  be  re- 
vived it  would  be  revived  with  all  its  attributes,  with  all  its  force  and 
efficacy,  and  indeed  with  everything  which  it  possessed  on  the  day 
prior  to  the  decease  of  the  judgment  debtor.     Halsey  v.  Van  Vliet, 
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37  Ean.  476,  479.  The  judgment  might  also,  witboat  any  final  re* 
Tivor,  be  used  as  the  foundation  of  an  action  against  the  representa- 
tives or  the  Buccessor  of  the  deceased.  Seroggs-v.  Tntt,  23  Ean. 
•181,  *189,  •190;  Case  v.  Huey,  26  Kan,  658.  And  if  it  could  be 
used  as  a  cause  of  action  when  the  owner  of  the  same  is  the  plaintiflF, 
it  might  also  be  used  in  any  proper  case  as  a  cause  of  action,  by  set- 
ting it  forth  in  the  answer  when  the  owner  thereof  is  the  defendant. 
Civil  Code,  §  94.  It  might  also  be  exhibited  to  the  administrator  and 
established  in  the  ordinary  way  in  the  probate  court,  the  same  as  any 
other  demand  against  the  estate ;  or  it  might  be  enforced  by  an  ordi- 
nary action  in  any  court  of  competent  jurisdiction,  the  same  as  any 
other  demand  could  be.  In  the  present  case,  the  judgment  was  not 
revived  against  the  administrator  in  any  manner,  nor  was  it  estab- 
lished in  the  probate  court,  nor  was  it  attempted  to  be  revived  or  es- 
tablished or  enforced  against  the  administrator  within  one  year  after 

bis  appointment  and  qualification  in  any  manner  other  than 
*18      by  setting  it  up  in  the  •present  case  in  Eothman's  answer; 

in  which  case,  as  we  have  before  stated,  the  administrator, 
and  all  other  persons  interested  in  the  estate  or  in  the  subject-matter 
of  the  action,  were  made  parties.  And  no  person  except  Eotbman 
has  at  any  time  consented  that  Eothman's  judgment  or  claim  should 
be  revived  or  e^ablished  or  enforced  in  any  manner  or  in  any  court. 
Under  these  circumstances,  may  Eothman's  judgment  be  established 
or  enforced  in  this  present  action  ?  We  know  of  no  sufiioient  reason 
why  it  may  not  be  so  established  and  enforced.  It  must  be  remem- 
bered that  when  Eothman  filed  his  answer,  his  judgment  was  valid 
and  subsisting,  and  had  lost  nothing  of  its  original  'force  or  efiicacy, 
except  what  it  had  lost  by  reason  of  the  death  of  J.  J.  Myers.  Eoth- 
man still  bad  the  power  to  revive  his  judgment  against  the  adminis- 
trator and  heirs,  and,  indeed,  against  every  representative  or  succes- 
sor of  the  deceased.  No  statute  of  limitations  of  a^y  kind  had  then 
run  against  it  to  bar  it  or  to  impair  its  force  or  efficacy  in  the  slight- 
est respect.  It  was  as  good  and  valid  then  as  it  ever  was,  except 
only  what  it  had  lost  by  reason  of  the  death  of  Myers.  Eothnlan 
undoubtedly  had  the  right  to  set  up  his  judgment  in  his  answer  in  the 
present  case,  and  to  ask  for  the  affirmative  relief  for  which*  he  did 
ask;  for  such  has  been  the  well-recognized  practice  in  this  state  in 
similar  cases  ever  since  the  state  has  had  any  existence.  And  as  no 
statute  of  limitations  had  so  operated  as  to  impair  any  right  of  Eoth- 
man when  he  filed  his  answer  in  the  present  case,  and  as  no  statute 
of  limitations  can  run  against  a  claim  while  such  claim  is  in  litiga- 
tion, we  think  it  necessarily  follows  thai  no  statute  of  limitations  has 
u  yet  run  against  the  plaintiff's  claim  so  as  to  bar  or  impair  any  of 
its  force  or  efficacy,  but  bis  claim  is  yet  as  good  and  as  valid  as  it  was 
on  the  day  of  the  death  of  J.  J.  Myers. 

With  these  views,  it  follows  that  the  judgment  of  the  court  below 
must  be  reversed.    The  judgment  will  therefore  be  reversed,  and  the 
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caude  remanded,  with  the  order  that  judgment  be  rendered  in  favor 
of  Kothman  as  prayed  for  in  his  answer. 
(All  the  justices  concurring.) 


^19  *E.  J.  Mtbrs  and  others  i;*  F.  Eothmah. 

July  Term,  1882. 

On  May  29,  1874,  in  the  district  court  of  Leavenworth  county, 
Kothman  recovered  a  judgment  against  J.  J.  Myers  for  $10,751,959 
and  an  order  that  certain  attached  property  be  sold  to  pay  the  judg- 
ment, interest,  and  costs  of  suit.  October  1,  1874,  Kothman  caused 
a  special  execution  and  an  order  of  sale  to  be  issued  to  enforce  this 
judgment.  The  land  was  duly  appraised,  advertised,  and  offered  for 
sale,  but  not  sold,  for  want  of  bidders.  The  said  Myers  died  intes- 
tate, on  the  tenth  of  December,  1874.  No  other  execution  or  other 
process  to  enforce  the  said  judgment  was  issued,  except  that  on  Sep- 
tember 27,  1876,  a  paper  in  the  form  of  an  execution  for  costs  was 
issued,  and  afterwards  returned  unsatisfied.  On  January  4,  1881, 
Kothman  filed  his  motion  against  plaintiffs  in  error,  and  Markson, 
administrator  of  the  estate  of  Myers,  to  revive  the  judgment,  and 
served  notices  of  the  motion.  This  motion  came  on  for  hearing  on 
March  26,  1881,  and  on  the  same  day  the  court  rendered  its  decis- 
ion, and  entered  its  order  or  judgment,  overruling  the  motion  as  to 
Markson,  administrator,  and  sustaining  it  as  to  these  plaintiffs  in 
error. 

T,  A.  Hurd,  for  plaintiffs  in  error. 

H.  T*  Oreen,  for  defendant  in  error. 

Per  Curiam.  This  case  involves  the  question  as  to  whether  a 
judgment  against  a  deceased  person  can  be  revived  against  his  widow 
and  heirs,  without  their  consent,  unless  the  same  is  done  within  one 
year  after  the  order  of  revivor  could  have  been  first  made.  This 
question  must  be  answered  in  the  negative.  Civil  Code,  §§  483, 439 ; 
Scroggs  V.  Tutt,  23  Ran.  "^182;  Angell  v.  Martin,  24  Kan.  *334; 
Kothman  v.  Skaggs,  (just  decided.) 

The  judgment  of  the  court  below  will  be  reversed. 
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•80  ♦L.  M.  Linton  v.  James  Prazibb. 

July  Term,  1882. 

Action  brought  by  E.  W.  King  against  Frazier,  on  a  promissory 
note.  Linton  was  afterwards  made  plaintiff,  instead  ol  K.iig.  Trial 
at  the  May  term,  1882,  of  the  district  court  of  Smith  county,  and 
judgment  for  defendant.     Linton  brings  the  case  here. 

Webb  McNall,  for  plaintiff  in  error. 

A.  M,  Corn,  for  defendant  in  error* 

Per  Curiam.  This  proceeding  is  pending  before  ns  upon  what 
purports  to  be  a  bill  of  exceptions  and  also  a  case  made.  Neither  is 
certified,  nor  attested,  as  required  by  statute.  The  record  is  also  oth- 
erwise irregular  and  defective,  and  it  is  therefore  impossible  for  us 
to  consider  and  determine  the  various  questions  sought  to  be  pre- 
sented concerning  the  alleged  errors  of  the  trial  court.  Karr  v.  Hud- 
son, 19  Kan.  474. 

The  judgment  of  the  district  court  must  therefore  be  affirmed* 


State  of  Kansas  r.  Akchib  O'Lauohun  and  others. 

July  Term,  1882. 

1.  Indian  Lands:  Jurisdiction.  A  tract  of  land  included  within  the  200,- 
000  acres  retroceded  by  the  treaty  of  November,  1854,  to  the  Shawnee 
Indians,  and  thereafter  patented  to  one  of  the  tribe,  and  by  such  patentee 
conveyed  by  approved  deed,  is,  notwithstanding  the  proviso  to  the  first 
section  of  the  act  of  admission,  within  the  territorial  limits  of  the  state 
of  Kansas,  and  wholly  subject  to  its  laws. 

X  Boads  and  Highways:  StatjS  Boad:  Evidence  of.  Where  the  ques- 
tion is  as  to  the  existence  of  a  highway,  and  it  appears  that  in  1865  the 
legislature  ordered  the  establishment  of  a  state  road,  and  named  the  com- 
missioners to  survey  and  lay  off  such  road,  and  from  the  oral  testimony 
of  one  of  the  commissioners  that  they  did,  in  fact,  with  one  Stuck,  the 
county  surveyor,  lay  off  such  road,  and  make  and  file  with  the  county 

*21  clerk  a  *report  of  their  proceedings,  and  the  records  of  the  county 
board  contain  orders  reciting  the  filing  of  said  report,  approving  it, 
and  ordering  the  road  opened ;  and  where  there  is  found  in  the  county 
clerk's  office  a  survey  and  map  of  said  road  made  by  said  County  Surveyor 
Stuck,  which,  though  bearing  no  file-marks,  is  shown  to  have  been  one 
of  the  papers  in  said  office  from  about  the  time  of  the  survey,  and  to  have 
been  used  and  referred  to  as  the  official  map  and  survey  of  said  road;  and 
where  it  further  appears  that  shortly  after  such  survey  the  travel  con- 
formed to  the  Une  established  by  it,  and  Ihat  it  was  worked  as  a  public 
highway  by  the  road  overseer:  held,  that'  upon  an  inquiry  made  twelve 
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years  thereafter,  as  to  the  validity  of  such  highway,  it  will  be  deemed  to 
have  been  satisfactorily  proved,  although  the  report  of  the  com  mission- 
ers  cannot  be  found  among  the  papers  of  the  county  clerk's  office. 

Appeal  from  Johnson  district  court* 

At  the  June  term,  1878,  of  the  district  court,  Archie  O'Laughlin 
and  William  Ferguson  were  convicted  on  a  charge  of  obstructing  a 
public  highway  in  Johnson  county,  and  from  such  conviction  they 
appeal. 

J.  fV.  Oreen^  for  appellants. 

W,  A.  Johnston,  Atty.  Gen.,  for  the  State* 

Brewer,  J.  The  defendants  were  prosecuted  in  the  district  court 
of  Johnson  county,  on  a  charge  of  obstructing  a  highway  in  said 
county.  In  June,  1877,  the  defendants  were  convicted  on  tbis  charge, 
and  on  appeal  to  this  court  such  conviction  was  reversed,  and  the 
case  remanded  for  a  new  trial.  19  Kan.  504.  At  the  second  trial, 
in  June,  1878,  the  defendants  were  again  convicted,  and  from  such 
conviction  a  second  time  appeal  to  tbis  court. 

The  first  question  is  as  to  the  jurisdiction  of  the  district  court.  The 
question  was  raised  by  plea  in  abatement,  filed  by  leave  of  tbe  court. 
Upon  tbis  question  the  facts  are  these :  The  quarter  section  on  which 
the  offense  is  said  to  have  been  committed  is  within  the  reser* 
*22  vation  secured  to  the  ^Shawnee  Indians  by  virtue  of  the  treaty 
of  August  8, 1831,  and  also  a  part  of  the  200,000  acres  of  said 
reservation  retrooeded  to  the  Shawnees  by  the  treaty  of  November, 
1854.  It  was,  under  said  treaty  of  1854,  patented  in  severalty  to  a 
member  of  said  tribe,  and  thereafter  conveyed  by  said  patentee  by 
approved  deed,  long  before  tbe  time  of  the  alleged  offense.  The  con* 
tention  is  that  this  quarter  section  never  became  a  part  of  the  terri- 
tory of  Kansas ;  and  this  by  virtue  of  the  following  proviso  to  the  first 
section  of  the  act  of  admission : 


««M 


That  nothing  contained  in  the  said  constitution  respecting  the  boundary 
of  said  state  shsdl  be  construed  to  impair  the  rights  of  person  or  property, 
now  pertaining  to  the  Indians  of  said  territory,  so  long  as  such  rights  shall 
remain  unextinguished  by  treaty  between  tlie  United  States  and  such  Indians, 
or  to  include  any  territory  which,  by  treaty  with  such  Indian  tribe,  is  not, 
without  the  consent  of  such  tribe,  to  be  included  within  the  territorial  limits 
or  jurisdiction  of  any  state  or  territory ;  but  ali  such  territory  shall  be  excepted 
out  of  the  boundaries,  and  constitute  no  part  of  the  state  of  Kiinsas,  until 
said  tribe  shall  signify  their  assent  to  the  president  of  the  United  States  to  be 
included  within  said  state,  or  to  affect  the  authority  o£  the  government  of  the 
United  States  to  make  any  regulation  respecting  such  Indians,  their  lands, 
property,  or  other  rights,  by  treaty,  law,  or  otherwise,  which  it  would,  have 
been  competent  to  make  if  this  act  had  never  passed. " 

The  tenth  article  of  the  treaty  of  1831  provided  that  the  reserva- 
ti<)n  should  never  be  included  within  the  bounds  of  any  state  or  ter- 
ritbry,  nor  subject  to  the  laws  thereof.  And  if  this  treaty  had  re- 
mained u^^hauged  and  with,  all  its  stipulations^  and  th^  title  tp  this 
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land  bad  never  passed  from  the  Indians,  doabtless  this  contention 
of  defendant  wonld  have  to  be  sustained.  But  the  treaty  of  1854 
expressly  ceded  this  entire  reservation  back  to  the  government,  re- 
serving therefrom  200,000  acres  for  homes  for  the  Shawnee  people. 
This  treaty  also  provided  for  an  allotment  in  severalty  of  such  por- 
tion of  this  land  as  individual  Shawnees  might  select,  with  a 
*23  right  to  patents,  and  also  thereafter  to  dispose  of  such  *lands 
by  deeds  approved  by  the  secretary  of  the  interior.  It  fur- 
ther stipulated  for  the  payment  of  a  large  sum  of  money  to  said  tribe  in 
consideration  of  such  cession  and  in  satisfaction  of  all  claims  of  said 
tribe,  "and  in  release  of  all  demands  and  stipulations  arising  under 
former  treaties.**  In  the  case  of  The  Kansas  Indians,  5  Wall.  737, 
the  supreme  court  of  the  United  States,  while  deciding  that  lands 
held  by  the  Shawnee  Indians  in  severalty  under  the  treaty  of  1854 
were  not  subject  to  taxation,  failed  to  hold  that  all  the  stipulations 
of  the  treaty -of  1831  were  carried  into  and  became  a  part  of  the 
treaty  of  1854.  The  opinion  of  the  supreme  court  in  that  case  was 
adverse  to  the  opinion  of  this  court,  (Blue  Jacket  v.  Johnson  Co.,  3 
Kan.  *299,)  and  so  far  as  it  goes  concludes  us.  But  the  present 
<)aestion  was  not  involved  in  that  case.  That  court  did  not  decide 
that  these  lands  were  not  within  the  territorial  limits  of  the  state  of 
Kansas,  but  simply  that  while  owned  by  the  Indians  they  were  not 
taxable.  But  in  the  case  at  bar  the  lands  are  no  longer  Indian  lands. 
Not  only  were  they  set  apart  in  severalty  to  an  Indian  and  patented, 
but  by  such  Indian  they  had  been  properly  and  legally  conveyed. 
They  are  not  a  part  of  any  reservation;  they  do  not  belong  to  and  are 
are  not  in  the  possession  of  any  Indian.  The  reasoning  in  the  opinion 
in  the  case  of  Miami  Co.  v.  Brackenridge,  12  Kan.  "^114,  seems  to  be 
applicable.  We  think  the  lands  were  not  excluded  by  said  proviso 
from  the  territorial  limits  of  the  state,  and  there  being  no  longer  any 
Indian  ownership  or  possession,  the  state  has  full  and  complete  juris- 
diction over  them.  The  plea  in  abatement  was  properly  overruled. 
The  other  errors  complained  of  are  in  reference  to  the  instructions. 
It  is  insisted  that  the  court  erred  in  giving  the  fourth  and  eighteenth 
instructions  asked  by  the  state,  and  in  refusing  the  twenty-first  asked 
by  the  defendants.  The  fourth  instruction  asked  by  the  state  was  in 
respect  to  a  fifteen-years  user  of  the  road  as  a  highway.  The  eight- 
eenth was  as  follows : 

^^24  *'If  the  jary  find  from  the  evidence  th^it  the  road  com*mon]y  called 
the  Santa  Fe  road  was  declared  by  the  legislature  of  the  territory  of 
Kansas  to  be  a  territorial  road,  and  that  it  was  continuously  used  and  trav- 
eled by  the  public  until  and  after  the  year  1864,  and  never  was  vacated  by 
law,  then  I  charge  you  that  the  said  road  became  a  state  road  by  section  14  of 
chapter  110  of  the  laws  of  Kansas  for  the  year  1864. " 

The  twenty-first  asked  by  defendant  was  in  reference  to  the  validity 
of  what  is  called  the  "Stuck  Survey."    Now  we  remark  that  the  rec- 
ord does  not  affirmatively  show  the  whole  of  the  charge  given  by  the 
V.29K— 2 
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court  to  the  jury.  It  contains  a  certain  number  of  instrnctions  asked 
by  the  state,  as  well  as  certain  instrnctions  asked  by  the  defendants, 
and  gives  the  ruling  of  the  court  upon  each  of  these  instrnctions.  It 
contains  no  general  charge  of  the  court,  and  does  not  show  that  one 
was  not  given.  Neither  does  it  afBrmatively  show  that  other  instruc- 
tions were  not  asked  by  both  the  state  and  the  defendants.  All  that  we 
have  before  us  is  the  fact  that  certain  instructions  were  asked  by  both 
the  state  and  the  defendants,  and  that  the  court  gave  or  refused  these 
instructions.  Now,  in  reference  to  such  a  record,  this  court  has  re- 
peatedly ruled — First,  As  to  instructions  refused,  that  they  may  have 
been  refused  because  already  given  in  the  general  charge,  and  a  re- 
fusal to  repeat  works  no  error.  Wilson  v.  Fuller,  9  Kan.  *176;  Mor- 
gan V.  Chappie,  10  Kan.  *217;  Da  Lee  v.  Blackburn,  11  Kan.  *190; 
Ferguson  v.  Graves,  12  Kan.  *39;  Bailroad  Co.  v.  Brown,  14  Kan. 
^409.  Second.  In  reference  to  instructions  given,  that  unless  the  in- 
struction is  so  full  and  complete,  that  by  other  instructions,  modifi- 
cations, and  qualifications,  the  whole  law  applicable  to  the  case  could 
not  have  been  correctly  presented  to  the  jury  without  a  contradiction 
of  that  given,  no  allegation  of  error  will  be  sustained.  See  9  and  10 
Kan.  supra.  It  has  also  been  decided  that  where  an  error  has  been 
committed,  it  will  not  be  sufScient  to  justify  a  reversal  of  the  judg- 
ment unless  it  be  one  working  injury  to  the  substantial  rights  of  the 
party  complaining.  Bailroad  Co.  v.  Pointer,  9  Kan.*620 ;  Budd  v.  Kra- 
mer, 14  Kan.  *101.  So  that  whether  these  instructions  given 
*25  were  correct  or  not,  if,  upon  the  undisputed  facts  of  the  *case, 
the  question  affected  by  those  instructions  must  have  been 
decided  as  it  was,  no  error  will  lie. 

Now,  that  the  defendants  closed  up  a  road  is  an  undisputed  fact. 
True,  it  was  not  formally  conceded,  but  the  uncontradicted  te&timony 
establishes  it  beyond  question.  The  real  and  only  question  litigated 
was  whether  this  road  when  it  was  obstructed  by  defendants  was  a 
legal  highway.  It  appears  from  the  testimony  that  ever  since  1832 
there  had  been  a  road  running  from  Westport  south-westerly  through 
the  territory  of  Kansas  in  the  direction  of  Santa  Fe,  New  Mexico, 
popularly  known  as  the  "Santa  Fe  Trail"  or  "Santa  Fe  Boad."  The 
general  course  and  direction  of  this  road  were  unchanged  during  all 
these  years,  and  yet  as  the  territory  was  open  and  unfenced,  the  trav- 
eled track  moved  backward  and  forward,  varying  in  location  sometimes 
as  much  as  three  miles.  The  first  territorial  legislature  passed  an  act 
declaring  this  Santa  Fe  road  a  territorial  road.  Priv.  Laws  1855,  c. 
118.  The  act  described  the  road  as  the  Santa  Fe  road,  and  located 
it  further  by  certain  points  named  along  its  line.  It  also  provided 
that  it  should  be  the  duty  of  the  county  courts  of  the  different  coun- 
ties through  which  it  passed  to  keep  said  road  in  repair  at  not  less 
than  100  feet  in  width,  and  that  it  should  be  regulated  and  kept  in 
repair  as  other  territorial  roads  were  kept.  In  1864  the  legislature 
of  the  state  (Laws  1864,  o.  110,  §  14)  enacted  that  roads  theretofore 
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laid  oat  by  authority  of  law,  and  known  as  territorial  roads,  and 
which  had  not  been  legally  vacated,  should  be  considered  state  roads, 
and  should  be  kept  open  and  in  repair  according  to  the  provisions  of 
the  general  road  law.  It  was  on  the  strength  of  this  legislation  that 
the  trial  court  gave  the  instruction  number  18.  In  1865  (Laws 
1865,  c.  65y  §  1,  par.  37)  the  legislature  directed  the  establishment 
of  a  state  road  from  Olathe,  north-easterly,  connecting  with  the  Law* 
rence  and  Westport  road.  According  to  the  testimony  of  one  of  the 
commissioners  named  in  this  act,  such  commissioners,  with  J.  G. 
Stack  as  county  surveyor,  in  the  summer  of  that  year  laid  out  and 

surveyed  such  road,  made  out  a  report  of  their  proceedings, 
*26      and  filed  the  same  *with  the  county  clerk  of  Johnson  county. 

Such  report  was,  however,  not  to  be  found  in  his  office,  though 
there  was  in  it  a  map  of  such  survey  made  by  said  County  Surveyor 
Stack.  The  road  laid  out  by  this  survey  crossed  the  quarter  section 
in  question  a  few  rods  distant  from  the  traveled  track  of  the  old 
Santa  Fe  road.  The  obstruction  was  placed  on  the  line  of  the  Stuck 
survey,  and  not  on  the  line  of  the  old  Santa  Fe  road.  Now,  that  a 
report  of  this  Stuck  survey  was  duly  made  and  filed,  is  shown,  not 
only  by  the  oral  testimony  of  the  commissioner,  bat  also  by  the  fol- 
lowing  entries  on  the  records  of  the  county  board  of  Johnson  county, 
of  date  respectively  January  4, 1866,  and  January  6, 1871 : 

"Report  of  the  Olathe  and  Westport  road  passed  third  reading,  and  there 
being  no  objections  tliereto,  and  no  damages  being  claimed  by  the  property 
holders  on  the  route,  it  is  ordered  that  the  within  report  be  adopted,  and  the 
overseer  of  highways  along  said  route  be  ordered  to  open  and  keep  the  same 
in  repair,  and  the  plat  and  report  of  said  road  be  adopted  and  recognized,  and 
the  fees  therein  be  paid. 

"On  motion  of  Addison  Bowen,  it  is  ordered  that  the  road  known  as  the 
Olathe  and  Westport  road  be  reopened  from  Olathe  to  Sherman  post-office*  in 
accordance  with  the  survey  of  June,  1865,  which  said  survey,  with  the  report 
of  the  commissioners,  was  adopted  at  the  January  term,  1866,  by  the  boaid  of 
county  commissioners  for  Johnson  county,  Kansas,  and  on  said  day  said  road 
was  established;  and  it  is  farther  ordered  that  the  overseers  along  said  road 
immediately  reopen  and  keep  open  said  road  in  their  respective  districts;  and 
it  is  farther  ordered  that  the  county  surveyor  go  forthwith  along  said  line 
of  road,  and  designate  by  survey  to  said  overseers  the  location  of  said  road, 
according  to  the  survey  of  June,  1865." 

It  is  true  that  this  map  prepared  by  Stuck  bears  no  file-marks,  yet 
it  appears  from  the  testimony  of  the  county  clerk  that  it  has  been  for 
a  series  of  years  among,  the  papers  in  his  o£Sce.  There  is  also  the 
testimony  of  a  surveyor  that  in  1866  he,  by  authority  of  the  county 
commissionerB  of  Johnson  county,  made  a  resurvey  of  this  road;  that 
he  obtained  this  map  from  the  county  clerk  at  the  time  he  made  the 
survey,  and  that  he  had  seen  it  frequently  in  the  county  clerk's 
*27  office.  *There  was  also  testimony  that  this  road,  as  shown  by 
the  Stuck  survey,  was  from  time  to  time  worked  by  the  road 
overseers,  and  was  generally  traveled  by  the  public.  Now  we  remark 
that  whether  the  acts  of  the  legislature  establishing  the  Santa  Fe 
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road  as  a  highway  are  valid,  or  not,  is  entirely  immaterial.  It  is 
perfectly  clear  from  the  testimony  that  the  traveled  track  of  the  Santa 
Fe  road  was  several  rods  distant  frotn  tbe  road  established  by  the 
Stuck 'survey.  It  is  also  clear  that  tbe  obstructions  were  placed  upon 
the  line  of  the  Stuck  survey,  and  if  the  testimony  showed  a  legal 
highway  established  by  such  survey,  that  is  enough.  We  think  the 
testimony  was  amply  sufficient.  That  a  road  was  laid  out  and  sur- 
veyed, under  the  provisions  of  the  act  of  1865,  by  the  commissioners 
named  therein  and  in  conjunction  with  the  county  surveyor,  is  posi- 
tively testified  to  by  one  of  the  commissioners  who  participated  in  the 
survey.  That  a  report  of  such  survey  was  duly  made  and  filed  by  the 
county  commissioners,  appears  from  the  same  testimony,  and  is  shown 
also  by  the  records  of  the  county  commissioners  based  therepn.  The 
exact  line  of  that  survey  is  indicated  by  tbe  map  prepared  by  the  sur- 
veyor and  deposited  with  the  county  clerk.  This  map,  though  bear- 
ing no  file-marks,  was  proved  to  be  a  record  of  the  county  clerk's  of- 
fice. It  had  been  made  the  basis  of  official  surveys  by  subsequent 
surveyors ;  the  line  as  indicated  by  such  map  was  accepted  by  the 
public  as  correct;  the  road  was  worked  and  traveled.  With  all  these 
facts,  although  the  report  as  made  and  originally  filed  has  been  lost 
or  destroyed  some  time  during  the  twelve  years  intervening  between 
the  survey  and  the  obstructions  complained  of,  we  think  it  clear  that 
a  legal  highway  existed  across  this  quarter  section,  and  where  the 
obstructions  were  put  by  the  defendants.  We  think,  therefore,  irre- 
spective of  any  question  as  to  the  validity  of  the  acts  declaring  the 
Santa  Fe  road  a  public  highway,  the  judgment  of  the  district  court 
was  right.    We  do  not  hold  that  the  instructions  of  the  district  court, 

in  reference  to  this  Santa  Fe  road,  were  or  were  not  correct, 
*28       but  simply  that  they  were  *not  necessary  for  a  determination 

of  this  case.  Nor  do  we  think  .that  even  if  incorrect,  they  were, 
in  view  of  the  abundant  testimony  as  to  the  Stuck  survey,  so  mate- 
rial as  to  justify  ua  in  disturbing  the  judgment;  and  it  will  therefore 
be  affirmed. 

(Ail  the  justices  concurring.) 
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Dahisl  Bullxvan  and  others  v«  Dobinda  Davis  and  others. 

Jaly  Term,  1882. 

L  Trespass:  Treble  Damages.  The  owner  of  vacant  and  unoccupied  real 
QBti^>  although  not  in  actual  possession,  may  maintain  an  action  for 
treble  damages,  under  section  1,  c.  118,  Comp:  Laws  1879,  against  one 
who,  without  any  authority  or  right  thereto,  cuts  and  carries  away  tim- 
ber growing  thereon.    Fitzpatrici  v.  Gebhart,  7  Kan.  *35.^ 

X  Taxation:  Caveat  Emptor.  Caveat  emptor  is,  except  as  limited  or 
qaalifled  by  express  provisions  of  statute,  universally  applicable  to  all 
purchases  at  tax  sales. 

8. :  Tax-Boll:  Correct  and  Inoorreot  Description.  Where  prop- 
erty is  once  entered  on  the  tax-rolls  by  a  legal  and  correct  description, 
and  under  that  description  the  owner  pays  the  taxes,  and  this  is  continued 
from  year  to  year,  the  owner  is  under  no  obligations  to  search  the  tax 
records  to  see  if  thereafter  his  property  is  not  a  second  time  entered  upon 
the  tax-roils  by  a  different  and  incorrect  description. 

4.  Trespass :  Taxation.  If,  after  the  owner  has  paid  the  taxes  on  his  land, 
as  it  appears  on  the  tax-roll  by  its  legal  and  correct  description,  the  same 
property  is,  under  a  different  and  incorrect  description,  sold  for  non-pay- 
ment of  taxes,  the  purchaser  cannot  interpose  such  tax  title  as  a  defense 
to  an  action  for  treble  damages  for  trespasses  committed  on  the  property. 

6.  Statntory  Construction.  An  act  of  the  territorial  legislature,  creating 
a  municipal  corporation,  and  including  certain  territory  witliin  its  lim- 
its, did  not  have  the  effect  to  divide  any  portion  of  such  territory  into 
blocks  and  lots. 

6.  Plats:  Lots  and  Blocks.     Where  the  legislature  prescribed  a  particular 
procedure  for  laying  off  and  platting  real  estate  into  streets,  blocks,  and 
lots,  such  procedure  controls,  and  no  action  of  third  parties  in  a  different 
way  operates  to  divide  a  party's  real  estate  into  blocks  or  lots. 

^       *7.  Estoppel:  Map  or  Flat.    The  owner  of  real -estate  is  not  es- 
topped from  denying  the  validity  of  an  alleged  subdivision  of  his  prop- 
erty into  blocks  and  lots,  by  knowledge  that  a  lithograph  map  showing 
such  subdivision  is  being  circulated  through  the  country. 

8.  Limitation:  Trespass.  Where  the  trespass  complained  of  is  in  cutting 
down  and  carrying  away  timber,  the  cutting  and  carrying  away  may  be 
considered  as  two  parts  of  a  continuing  trespass,  and  the  statute  of  lim- 
itations will  run  only  from  the  completion  of  the  carrying  away. 

0.  Trespass:  Title.  Where  one  holding  a  supposed  but  really  void  title  to 
Und,  conveys  the  same  to  a  third  party,  he  does  not  thereby  render  him- 
self liable  for  any  trespasses  of  the  latter  upon  the  property. 

10. :  Treble  Damages.    An  action  to  recover  treble  damages  under 

said  chapter  113  is  one  upon  a  statute,  for  a  penalty,  and  is  barred 
within  one  year,  under  subdivision  4  of  section  18  of  the  Code  of  Civil 
Pnx^ure. 

m 

Error  from  Atchison  district  court. 

Action  by  Davis  and  others  against  Sullivan  and  others,  to  recover 
treble  damages  for  cutting  and  carrying  away  timber  from  certain 

^  See  note  at  ena  Qf  case. 
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real  estate  belonging  to  plaintiffs.  Trial  at  the  November  term,  1881, 
of  the  district  ooart,  and  judgment  for  plaintiffs.  The  defendants 
bring  the  ease  here. 

W.  W.  Outhrie,  for  plaintiffs  in  error. 

Webb  <t  Martin^  for  defendants  in  error. 

Brewer,  J.  This  was  an  action  brought  by  plaintiffs  in  the  dis- 
trict court  of  Atchison  county,  under  section  1,  c.  113,  Omp.  Laws 
1S79,  to  recover  of  defendants  treble  damages  for  cutting  and  carry- 
ing away  timber  from  certain  real  estate  belonging  to  plaintiffs.  Ver- 
dict and  judgment  were  in  favor  of  plaintiffs,  and  defendants  allege 
error.  The  case,  as  to  many  of  its  facts,  is  peculiar.  Its  exact  par- 
allel we  have  not  been  able  to  find  in  the  books;  and  its  like  will 
probably  never  rise  again.  Yet  the  principles  which  underlie  its  de- 
cision are,  we  think,  neither  novel  nor  difficult.  The  facts  are 
*30  these :  The  plaintiffs  were  the  owners  of  a  certain  twenty-*acre 
tract  of  land.  Their  title  was  absolute  and  perfect.  This  title 
they  had  held  since  1866,  taking  it  then,  by  inheritance,  from  one 
William  L.  Davis,  who  held  it  by  regular  chain  of  title  .from  the  gov- 
ernment. All  taxes  levied  thereon  had  been  duly  and  seasonably 
paid.  The  land  was  vacant  and  unoccupied.  In  the  winter  of  1879 
and  1880,  defendants  entered  upon  one  portion  of  it,  cut  and  removed 
the  timber.  The  only  possession  of  defendants  was  their  occupation 
for  the  purpose  of  cutting  and  removing  timber.  The  land  was  rocky, 
and  covered  with  some  young  timber.  It  appears  from  the  testimony 
that  the  plaintiffs  had  been  getting  their  fire-wood  from  this  tract, 
and  had  at  one  time,  years  ago,  cut  some  trees  upon  the  particular 
portion  of  the  tract  upon  which  the  trespass  is  alleged.  It  is  also 
true  that  after  1871  the  defendants  made  a  claim  of  title  to  this  last- 
mentioned  portion  of  the  tract,  and  warned  parties  off  from  it.  Bat 
except  in  these  trifling  matters,  and  the  occupation  for  the  purpose 
of  cutting  and  removing  the  timber  in  controversy,  there  was  no  act- 
ual possession  by  either  party.  Of  course,  the  constructive  posses- 
sion followed  the  legal  title,  and  was  in  plaintiffs.  Now,  the  first 
proposition  of  counsel  for  defendants  is  that  no  action  can  be  main- 
tained under  this  statute  for  trespass  upon  property  not  in  actual  pos- 
session of  the  plaintiffs.  But  the  converse  of  this  proposition  has 
already  been  decided  in  this  court,  (Fitzpatriok  v.  Gebhart,  7  Kan. 
*35,)  in  which  it  is  expressly  decided  that  under  such  statute  the 
owner  of  real  estate  may  recover  the  damages  therein  provided  for, 
whether  he  be  in  possession  of  the  real  estate  or  not.  These  cases 
also  tend  to  sustain  the  same  doctrine,  although  perhaps  not  posi- 
tively deciding  it:   Wright  v.  Brown,  6  Kan.  *600;  State  v.  Herold, 

9  Kan.  •194;  State  v.  Armell,  8  Kan.  *288;  Railway  Co.  v.  Arnold, 

10  Kan.  *473.  Bee,  also.  Van  Deusen  v.  Toung,  29  N.  T.  9;  Ed- 
wards V.  Noyes,  65  N.  Y.  125;  Man  v.  Boothby,  19  Me.  150;  Griffin 
V.  Creppin,  60  Me.  270. 


SULLIVAN  V,  DAVIS.  23 

Ab  heretofore  stated,  the  defendants  made  a  claim  of  title  to 
*S1      the  real  estate ;  and  the  next  question  is,  whether  such  title  *  was 

of  any  validity,  and  if  invalid,  whether  it  was  colorable,  and 
such  as  would  defeat  plaintiffs'  remedy  under  the  statute.  This  is 
probably  the  important,  as  well  as  the  most  difBcult,  question  in  the 
case.  The  land  as  claimed  by  plaintiffs  was  described  as  the  west 
half  of  the  north-west  quarter  of  south-east  quarter  of  section  20, 
township  6,  range  21.  By  that  description  it  had  been  conveyed;  by 
that  entered  on  the  tax-rolls,  and  the  taxes  thereon  duly  levied  and 
paid.  On  the  other  hand,  it  appears  that  this  tract  was  within  the 
limits  of  the  town-site  of  Sumner,  as  prescribed  by  chapter  106,  Priv. 
Laws  1859.  Also,  that  in  1858  a  lithograph  map  of  the  town  of 
Sumner  was  prepared  and  generally  circulated,  upon  which  that  por- 
tion of  plaintiffs'  lands  upon  which  the  trespass  was  committed  was 
platted  into  streets  and  blocks,  and  described  as  blocks  61,  62,  63, 
and  64.  Also,  that  a  map  or  plat  of  Sumner  City,  with  the  same 
shoeing  of  blocks,  was  made  and  recorded  by  the  county  surveyor  in 
the  plat-book  of  the  register  o(  deeds'  office,  on  December  31,  1859. 
Also,  that  upon  the  tax-books  of  Atchison  there  was  entered  for  tax- 
ation for  the  years  1866,  1867, 1868, 1869,  and  1870,  said  blocks  61, 
62,  63,  and  64,  and  that  the  taxes  were  duly  levied  thereon,  the  prop- 
erty sold,  and  deeded  to  one  of  the  defendants.  This  was  the  basis 
of  their  claim  of  title.  On  the  other  hand,  it  appeared  that  in  pur- 
Boanee  of  chapter  24,  Laws  1859,  the  Sumner  Town  Company  did, 
on  April  16, 1859,  file  a  map  or  plat  of  said  city,  duly  acknowledged 
as  required  by  law.  Upon  this  map  or  plat  the  property  in  ques- 
tion does  not  appear  subdivided  into  blocks,  nor  do  any  such  blocks 
as  61,  62,  63,  and  64,  appear  thereon.  One  thing  further  should  be 
stated,  and  that  is  that  this  lithograph  map  had  been  generally  cir- 
culated through  the  country  during  the  years  1858  and  1859,  and 
this  with  the  knowledge  of  I.  B.  Norris,  then  owner  of  the  20  acres. 
The  testimony  offered  by  defendants  was  all  rejected ;  the  court  hold- 
ing that  it  was  insufficient  to  show  that  this  property  had  ever  been 
platted  into  blocks,  as  a  part  of  Sumner  City,  and  that  the  tax  deed 

based  upon  such  subdivision  into  blocks  was  an  absolute 
*32      *nullity.     This,  as  we  have  said,  is  the  important  question  in 

the  case.  We  think  the  ruling  of  the  district  court  was  cor- 
rect. In  the  Jini  place,  all  the  taxes  legally  chargeable  upon  this 
land  had  been  paid  by  the  owners;  hence,  by  the  statute,  no  sale  or 
conveyance  was  "of  any  validity.*'  Comp.  Laws  1879,  o.  107,  §  140. 
In  the  $econd  place,  the  public  authorities  cannot,  by  merely  chang- 
ing the  description,  tax  apiece  of  real  estate  twice.  Thirdly,  except 
as  limited  and  qualified  by  express  statutory  provisions,  the  rule  of 
cnv€at  emptor  applies  to  all  purchases  at  tax  sales,  and  if  the  public 
has  nothing  to  sell,,  the  purchaser  gets  nothing.  Lyon  Co.  v.  God- 
dard,  22  Kan.  *389;  Hart  v.  Henderson,  17  Mich.  218;  Lynde  v. 
Mebose,   10  Allen,  49;   Packard  v.  New  Limerick,  84  Me.  266; 
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Gooley,  Tax^n,  pp.  875,  472.  So,  also,  the  risk  of  all  mistakes  is  with 
the  tax  purchaser.  Fourthly,  where  property  has  once  been  entered 
upon  the  tax-rolls  by  a  certain  legal  and  proper  description,  the  owner 
may  in  subsequent  years  pay  upon  the  same  description,  unless  by 
some  legal  proceedings  the  description  has  been  changed. 

Now,  the  testimony  shows  that  this  property  was  entered  for  taxa- 
tion from  at  least  the  year  1864  by  the  description  of  "the  west  half," 
etc.  The  first  time  that  the  testimony  shows  any  attempt  to  list  it 
by  blocks  was  in  1866;  so  that  the  owners,  finding  it  entered  for  tax- 
ation by  a  proper  description,  and  so  continued  from  year  to  year, 
were  safe  in  payiug  taxes  according  to  that  description,  unless  in  some 
legal  way  that  description  was  changed.  If  thereafter,  through  some 
mistake  of  the  taxing  officers,  the  same  property  is  entered  a  second 
time  on  the  tax-rolls  by  another  and  incorrect  description,  and  under 
such  description  sold,  the  tax  purchaser  absolutely  gets  nothing  as 
against  the  real  owner  of  the  land, — no  title  to  it,  no  right  of  posses- 
sion, no  right  to  be  reimbursed  by  such  owner  the  amount  of  taxes 
paid  by  him,  no  defense  to  any  action  for  trespass  upon  the  property. 
His  only  recourse  is  that  given  by  statute  against  the  county,  at  least 

as  to  everything  except  the  value  of  permanent  improvements. 
*33       *A8  to  them,  it  is  unnecessary  in  this  case  to  determine  the 

scope  and  effect  of  the  ocoupying-claimant  statute.  As  to  all 
other  matters  the  owner  is  entitled  to  full  protection,  to  recover  the 
possession  if  it  has  been  taken  from  him,  and  to  recover  all  common- 
law  and  statutory  damages  for  injuries  to  the  property.  Neither  was 
there  anything  to  show  any  legal  change  in  the  proper  description  of 
the  land,  any  legal  platting  of  it  into  blocks.  The  mere  fact  that  the 
legislature  had  included  it  within  the  territorial  limits  of  the  city  did 
not  operate  to  change  its  legal  description,  subdiyide  it  into  lots  and 
blocks,  or  authorize  any  one  but  the  legal  owner  to  subdivide  and 
plat  it.  A  county  surveyor  had  no  authority  to  act  for  the  owner, 
and  subdivide  or  plat  it.  The  legislature  provided  a  method  for  its 
subdivision  and  platting.  That  was  the  only  method,  and  no  other 
proceedings,  unless  such  as  to  work  an  estoppel  upon  the  owner,  were 
sufficient  to  accomplish  a  subdivision  and  platting,  or  a  change  in  the 
legal  description.  The  mere  fact  that  parties  were  circulating  a* 
lithograph  map  worked  no  estoppel  on  the  owner.  He  took  no  part 
in  the  circulation,  did  not  authorize  it  to  be  lithographed,  sold  no 
property  according  to  its  description,  made  no  representations  to  any 
one  that  it  was  correct;  and  the  mere  fact  that  he  knew  of  its  circu- 
lation, a  circulation  without  his  authority  or  consent,  does  not  estop 
him  or  his  grantees  from  insisting  upon  the  very  truth.  Hence  we 
conclude  that  the  ruling  of  the  district  court  was  correct,  and  that 
there  was  nothing  in  all  these  tax  proceedings  and  tax  titles  to  inter- 
fere with  the  plaintiff's  right  of  recovery.  This  decision  may  be  a 
hardship  on  the  defendants,  but  if  they  invest  in  tax  titles  they  must 
take  all  the  risks;  and  except  so  far  as  the  statute  famishes  a  rem- 
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edy  for  failure  of  title,  or  mistakes  of  officers,  they  are  absolutely 
remedilesB.  The  owner,  discharging  his  full  duty  to  the  public  by 
the  payment  of  all  taxes,  is  entitled  to  the  amplest  protection. 

Fifthly,  The  defendants  raise  the  question  of  the  statute  of  lim- 
*34      itations.     The  petition  was  filed  January  15,  1881.     The  *tes- 

timony  showed  that  the  timber  was  cut  in  December,  1879, 
and  carried  away  in  January,  1880.  The  exact  time  in  either 
month  of  the  cutting  or  removal  is  not  affirmatively  and  distinctly 
shown  by  the  testimony  or  found  by  the  jury.  Now^  the  defendants 
contend  that  this  action,  being  for  a  penalty,  was  barred  within  one 
year,  under  subdivision  4  of  section  18  of  the  Code  of  Civil  Proced- 
ure. On  the  contrary,  the  court  charged  that  the  plaintiffs  could 
recover  for  any  trespass  committed  within  two  years.  In  answer  to 
special  questions,  the  jury  answered  that  the  timber  was  cut  in  1879, 
and  hauled  away  in  1880.  They  did  not  specify  in'  their  answer 
when  the  hauling  was  finished, — whether  before  or  after  January  15, 
1880.  We  cannot  assume,  therefore,  that  the  hauling  was  contin- 
ued until  after  January  15,  1880.  Doubtless,  when  timber  is  cut  and 
hauled  away,  the  trespass  may  be  considered  as  a  continuing  tres- 
pass, not  completed  until  the  timber  is  hauled  away,  and  under  those 
circumstances  the  statute  of  limitations  would  not  commence  to  run 
until  the  removal  of  the  timber  was  completed;  but  in  view  of  the 
uncertainty  in  the  testimony,  the  instructions  of  the  court,  and  the 
indefiniteoesB  of  the  findings,  we  cannot  assume  that  the  trespass 
was  continued  until,  and  completed  only  after,  January  15,  18S0. 
Now,  while  under  subdivision  8  of  said  section  18  an  action  of  tres- 
pass upon  real  estate  can  be  prosecuted  at  any  time  within  two 
years  after  the  trespass,  yet  when  the  treble  damages  given  as  pen- 
alty by  said  chapter  113  are  sought  to  be  recovered,  the  action  must 
be  commenced  within  one  year.  It  follows,  therefore,  that  the  re- 
covery can  be  sustained  only  as  to  the  actual  damages  for  the  tres- 
pass committed,  and  not  for  the  treble  damages  given  by  said  chap- 
ter 113.  That  an  action  under  said  chapter  113  is  an  action  for 
a  penalty,  cannot  be  doubted.  The  general  rule  in  respect  to  all 
torts  is  that  compensation,  and  compensation  alone,  is  recoverable. 
Where  more  than  actual  compensation  is  asked,  it  is  by  virtue  of 
some  express  statute,  and  the  excess  is  by  such  statute  given  in  the 

way  of  penalty.  We  think,  therefore,  under  the  instructions 
*35       *and  the  answers  to  special  questions,  only  the  actual  and  not 

the  treble  damages  may  be  recovered. 
A  final  matter  is  this:  The  tax  deed  was  taken  in  the  name  of 
Daniel  Sullivan.  In  the  fall  of  1879  he  had  given  the  land  to  his 
co-defendant  and  son,  John  Sullivan,  to  clear  off  and  fence  for  a 
homestead  for  himself.  In  pursuance  of  the  supposed  right  thus  ob- 
tained, John  Sullivan  and  his  brother,  the  other  defendant,  had  en- 
tered upon  the  land,  and  cut  and  carried  away  the  timber.  Daniel 
Sallivan's  connection  with  these  acts  was  only  that  of  having  given 
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the  land  to  his  son.  The  court,  in  substance,  instructed  a  verdict 
against  all  three  of  the  defendants,  and  now  plaintiffs  in  error  insist 
that  as  to  Daniel  Sullivan  this  instruction  was  erroneous.  The  ex- 
act  testimony  of  the  witnesses  is  not  stated  in  the  record,  but  only  in 
a  general  way  the  scope  and  substance  of  the  testimony.  Now,  we 
think  that  something  more  must  be  shown  than  that  the  father  had 
given  tlie  land  to  his  son,  before  the  former  would  be  liable  under  the 
statute  for  the  trespass  of  the  latter.  Possibly,  as  the  testimony  fell 
from  the  lips  of  the  witnesses,  it  may  have  disclosed  some  direct  im 
terference  or  assistance  on  the  part  of  the  father;  but  as  the  record 
now  reads,  and  of  course  that  concludes  us,  it  states  that  Daniel  Sal- 
livan's  only  connection  with  the  trespass  consisted  in  his  having  given 
the  land  to  his  son.  This  is  an  action  under  a  statute.  Treble  dam- 
ages are  recoverable,  and  before  a  party  can  be  justly  held  liable 
therefor  it  should  appear  that  he  in  some  way  aided  and  assisted  in 
the  trespass.  He  cannot  be  held  responsible,  because,  having  at  one 
time  held  a  supposed  title,  he  has  conveyed  it  to  another  party  who 
thereafter  commits  the  trespass.  A  different  rule  would  make  it  ex- 
traordinarily perilous  for  a  party  to  convey  a  defective  title,  making 
him  a  quasi  guarantor  against  subsequent  wrong-doing  of  his  grant- 
ees. The  judgment,  therefore,  as  to  Daniel  Sullivan  will  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

As  to  the  other  defendants,  the  judgment  will  be  modified  by 
*36      reducing  it  to  the  sum  of  $33.33^,  the  amount  of  the  "^actual 

damages  sustained  by  the  trespass.     The  costs  of  this  court 
will  be  divided  between  defendants  in  error  and  the  plaintiffs  in  er- 
ror Jerry  and  John  Sullivan. 
(All  the  justices  concurring.) 

NOTE. 

The  plaintiff  is  not  bound  to  elect  whether  he  will  proceed  for  simple  damages  as  at 
common  law,  or  treble  damages  under  said  section.  Wright  v.  Brown,  6  Kan.  *eOO. 
In  the  civil  action  under  said  section  the  allegation  oivaJtie  is  necessary  as  a  predicate 
for  testimony,  and  also  to  determine  jurisdiction.  In  the  criminal  ][>ro8ecution  it  is  not 
necessary  for  either  purpose.  The  two  proceedings  are  not  in  anywise  dependent  upon 
eacli  other.  Either  or  V>oth  methods  may  be  resorted  to.  State  v.  Armeli,  8  Kan.  *288. 
The  owner  oT  the  land  only  can  recover  the  treble  damages.  Railroad  v.  Arnold,  10 
Kan.  *473.    The  United  Scales  is  a  person,  within  the  meaning  of  this  section. 

Where  a  party,  acting  in  good  faith  and  with  reasonable  prudence,  cuts  down  a  tree 
in  the  honest  belief  that  it  is  growing  upon  his  own  land  or  upon  the  land  of  one  from 
whom  he  has  bought  it,  he  is  not  liable  to  a  criminal  prosecution  under  said  section  for 
cutting  and  carrying  away  timber  growing  on  the  land  of  another ;  and  this,  notwith- 
standing the  fact  that  surveys  made  after  the  examination  show  that  in  fact  the  tree 
was  growing  on  the  land  of  the  prosecuting  witness,  and  not  on  the  land  on  which  it 
was  supposed  by  the  defendant  to  be.    Wagstafif  v.  Schippel,  27  Kan.  4d0. 

As  to  joinder  of  civil  and  criminal  actions,  see  Felter  v.  Manville,  23  Kan.  *191.  Pos- 
session under  claim  and  color  of  title  is  sufficient  evidence  of  title  in  an  action  to  re- 
cover damages  from  a  mere  trespasser.  Douglass  v.  Dickson,  81  Kan.  310,  I  Pac.  Rep. 
541;  Nelson  v.  Mather,  5  Kan.  *151.  The  action  may  be  maintained  against  a  mere 
wrong-doer  by  any  person  in  the  possession  of  the  land  upon  which  the  trespass  is  com- 
mitted, without  any  reference  as  to  who  owns  the  land.    Hefley  v.  Baker,  19  Kan.  9. 

Every  person  who  owns  real  estate  in  fee-simple  is  the  exclusive  owner,  and  is  en- 
titled to  the  exclusive  possession  thereof.  Any  person  who  disturbs  that  possession  by 
entering  upon  such  real  estate,  or  by  allowing  his  cattle  to  do  so,  without  the  consent 
of  the  owner,  is  a  trespasser.    Caulkins  v.  Mathews,  5  Kan.  *191.    Where  the  petition 
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in  an  action  of  trespass  describes  the  land  as  the  property  of  tbe  plaintiff  In  Johnson 
connty,  the  description  is  snflScient.    Larkin  v.  Taylor,  5  Kan.  *ASS. 

The  leasee  of  land,  in  possession  under  a  contract  to  give  a  part  of  the  crops  for  rent, 
may  maintain  an  action  tor  trespaaa  upon  his  lands  and  crops  without  making  the 
owner  of  the  land  a  pftrty.  Larkin  y.  Taylor,  6  Kan.  *433.  Trespass  by  cattle,  insuffi* 
dent  fence,  liability,  see  Baker  v.  Kobbins,  9  Kan.  *303;  Fillmore  v.  Booth,  pott,  *1S4. 
The  common  law  required  every  man  to  take  care  of  his  own  stock,  and  suffered  none 
to  nm  at  large,  except  at  the  peril  of  the  owner.  Wells  v.  Beal,  9  Kan.  *600.  In  an 
action  for  damages  by  cattle  to  growing  crops,  proof  that  the  growing  crops  were  not 
faieloaed  by  a  legal  and  sufficient  fence  will  not  defeat  the  action,  when  it  appears  that 
the  cattle  were  driven  upon  the  premises  by  their  owners,  and  that  the  latter  were  guilty 
of  a  wanton  and  willful  want  of  care.  Powers  v.  Kindt,  13  Kan.  *74.  See,  also,  Rice 
T.  Nagie,  14  Kan.  •498. 

Where  A.  enters  upon  the  land  of  B.,  and  digs  a  ditoh  thereon,  there  is  a  direct  in- 
TasioD  of  the  rights  of  B.,  a  completed  trespass,  and  the  cause  of  action  for  all  injuries 
re&altioiE  therefrom  commences  to  run  at  the  time  of  the  trespass.  And  the  fact  that 
A.  does  not  re-enter  B.'s  land,  and  fill  up  tne  ditch,  does  not  make  him  a  continuous 
wrong-doer  and  liable  to  repeated  actions  as  long  as  the  ditch  remains  unfilled.  Rail- 
way V.  Mihlman,  17  Kan.  224. 

A  railway  company  entering  lands  without  condemnation  prooeedingB  first  had^  is  a 
trvpaaser.    Railway  Y.  Ward,  10  Kan.  •852, 
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July  Term,  1882. 

1.  Hedge  Fence :  Valid  Act.  The  act  to  encourage  the  growing  of  hedges 
18  not  objectionable  upon  the  ground  that  the  subject  of  the  act  is  not 
expressed  In  its  title.    Gen.  St.  c.  40,  p.  495;  Laws  1871,  c.  91. 

2. :  Bounty  Proposition.  Where  the  statute  provides  that  the  ques- 
tion of  allowing  a  bounty  for  the  growing  of  hedges  shall  be  decided  by  a 
Tote  of  the  people  of  the  county  at  an  election  called  by  the  county  com- 
missioners of  the  county,  to  be  held  at  a  general  election  for  township  or 
county  officers,  and  further  provides  that  if  a  majority  of  the  votes  are 
for  the  bounty  the  county  commissioners  shall  declare  the  law  to  be  in  full 
force  and  effect,  Tuld,  if  the  bounty  proposition  receives  a  majority  of  the 
votes  cast  upon  that  particular  question  at  an  election  called  at  the 
time  township  officers  are  to  be  voted  for,  the  proposition  is  legally  adopted, 
notwithstanding  it  failed  to  receive  a  majority  of  all  the  votes  cast  at 
the  election  of  township  officers. 

Error  from  Marion  district  court. 

Action  brought  by  Winkley  against  the  board  of  commissionerfl  of 
Marion  county,  for  a  bounty  to  which  he  claimed  to  be  entitled  un- 
der the  provisions  of  an  act  entitled  "An  act  to  amend  section  second 
of  an  act  entitled  'An  act  to  encourage  the  growing  of  hedges,'  etc.," 
approved  March  2,  1871.  Trial  had  at  the  May  term,  1882,  of  the 
district  court.  The  court  made  and  returned  the  following  findings 
of  fact  and  conclnsions  of  law :  < 

"(1)  That  in  accordance  with  the  provisions  and  requirements  of  section  1 

of  chapter  91,  Laws  of  1871,  the  board  of  county  commissioners  of  Marion 

county,  Kansas,  on  Pebmary  15,  1873,  in  pursuance  of  a  petition  of 

*S7       more  than  one-*third  of  the  electors  of  said  county,  ordered  that  an 

election  be  held  in  said  county  on  the  first  Tuesday  in  April,  1873. 
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on  the  proposition  to  adopt  or  reject  the  bounty  for  successfully  growing  and 
cultivating  Osage  orange  or  hawthorn  fence,  provided  for  in  said  law,  and 
hy  its  proclamation  did  call  such  election. 

"(2^  That  due  notice  of  said  election  was  given  by  the  sheriff  of  said  county 
by  puolishing  a  proclamation  of  said  election,  containing  said  proposition,  for 
three  successive  weeks  prior  to  the  first  Tuesday  in  April,  1873,  in  the  Marion 
County  Becord,  a  newspaper  published  in  said  county  and  of  general  circula- 
tion therein,  and  by  posting  copies  of  said  proclamation  and  proposition  at 
each  of  the  voting  places  in  said  county,  fifteen  days  before  the  said  day  of 
election. 

"(3)  That  said  election  was  had  upon  said  proposition  on  said  first  Tues- 
day in  April,  1873,  the  same  being  the  day  on  which  the  general  election  for 
township  ofiicers  in  said  county  was  held. 

"(4)  That  on  April  8,  1873,  the  board  of  county  commissionei's  canvassed 
the  votes  cast  at  said  election  for  township  officers,  and  also  the  vote^  cast 
upon  the  proposition  aforesaid,  and  upon  said  canvass  being  had,  it  was 
found  that  one  hundred  and  ten  votes  had  been  cast  at  said  election  *  For  the 
bounty; '  and  said  board  declared  that  the  said  propositiou  to  adopt  the  bounty 
had  been  carried  by  a  majority  of  eighty-two  votes. 

"(5)  That  at  said  election  for  township  officers  five  hundred  and  seventy- 
eight  votes  were  aist  for  township  officers,  and  one  hundred  and  thirty-eight 
votes  were  cast  at  said  election  upon  the  bounty  proposition  aforesaid. 

"(6)  The  said  board  of  county  commissioners  declared  the  result  of  said 
election  upon  said  proposition,  by  proclamation  published  two  weeks  in  the 
Marion  County  Becord,  a  newspaper  published  in  said  county  and  of  general 
circulation  therein,  and  did  therein  declare  that  the  provisions  of  said  chapter 
91,  Laws  of  1871,  had  been  adopted  in  said  county,  and  that  said  law  should 
take  effect  and  be  in  full  force  and  effect  therein,  on  and  after  the  twenty* 
first  day  of  April,  1873. 

"(7)  That  the  plaintiff,  as  alleged  in  his  first  cause  of  action,  did  plant  and 
successfully  cultivate  and  grow,  in  pursuance  of  said  law,  an  Osage  orange 
fence,  four  hundred  and  fifty-eight  rods  in  length,  on  the  south-west  quarter 
of  section  seventeen,  township  twenty,  range  three  east,  in  said  county; 
*38  and  the  same  was  inspected  by  the  township  assessor  of  Wil*8on 
township,  in  which  said  fence  was  situated,  and  by  him  a^ljudged  a 
lawful  fence,  on  the  second  day  of  April,  1879,  inclosing  with  twenty-two 
rods  of  other  fence,  eighty  acres  of  land.  And  at  the  defendant's  April  meet- 
ing of  that  year,  and  on,  to-wit,  the  third  day  of  April,  1879,  the  plaintiff  de- 
manded of  the  defendant,  on  his  account,  one  year's  bounty  for  said  458  rods 
of  hedge  fence,  to-wit,  S22.90,  which  said  account  was  rejected  by  the  defend- 
ant, and  the  payment  thereof  refused;  and  that  on  the  back  of  said  account 
was  indorsed  by  the  township  assessor  a  statement  that  he  had,  on  the  second 
(lay  of  April,  1879,  examined  said  hedge,  and  found  it  of  sufficient  height  and 
thickness  to  constitute  a  lawful  fence  under  said  law  of  1871;  and  that  such 
demand  is  the  only  one  ever  made  for  the  $22.90  claimed  by  plaintiff  in  his 
first  cause  of  action. 

"(8)  That  in  the  spring  of  1875,  as  alleged  in  his  second  cause  of  action, 
the  plaintiff  planted  on  the  same  lands  an  additional  372  rods,  which  were, 
on  or  about  the  fifteenth  day  of  April,  1881,  declared  to  be  a  lawful  fence  by 
the  township  assessor,  and  were,  together  with  458  rods  inspected  and  declared 
a  lawful  fence  on  April  2,  1879,  by  the  township  assessor,  reported  b^  the 
township  assessor  as  lawful  hedge  fence^  in  his  assessment  roll  for  the  year 
1881,  and  at  the  July  meeting  of  said  defendant  for  the  year  1881,  and  on, 
to-wit,  the  fifth  day  of  July,  1881,  the  plaintiff  demanded  of  said  defendant, 
on  his  account,  duly  itemized  and  verified  by  his  affidavit,  one  year's  bounty 
on  such  730  rods  of  Osage  orange  hedge  fence,  to-wit,  $36.50,  which  account 
was  by  the  defendant  rejected,  and  the  payment  thereof  refused,  and  which 
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said  demand  is  the  only  one  ever  made  by  the  plaintiff  for  theamount  claimed 
in  his  second  cause  of  action,  or  any  part  thereof." 

As  conclusions  of  law,  the  court  finds : 

*'(1)  That  the  provisions  of  said  chapter  91  of  the  Laws  of  1871  were  duly 
adopted  by  a  vote  of  the  people  of  said  county  at  the  election  held  on  the  first 
Tuesday  in  April,  1878,  went  into  effect  in  said  county  on  the  twenty-tirst 
day  of  April,  1873,  and  have  been  and  remained  in  full  force  and  effect  in  said 
county  ever  since,  subject  nevertheless  to  their  own  limitations. 

"(2)  That  when  the  defendant  refused  payment  of  the  amount  claimed  in 
plaintiff's  first  cause  of  action,  the  same  was  not  then  due  or  payable,  or  any 
part  thereof,  and  that  the  defendant  was  unauthorized  to  order  a  warrant 

drawn  therefor. 
♦39  *"(3)  That  when  the  plaintiff,  on  July  5, 1881,  demanded  payment 
of  the  amount  claimed  in  his  second  cause  of  action,  there  was  noth- 
ing due  and  payable  on  the  372  rods  of  the  planting  of  1875,  and  the  commis- 
sioners, were  not  authorized  to  order  a  warrant  drawn  therefor.  But  there 
was  then  due  and  payable  to  the  plaintiff  from  the  county  of  Marion,  one 
year's  bounty  on  the  458  rods  of  the  planting  of  1873,  for  the  year  ending 
April  21,  1881,  and  included  in  said  demand. 

'*(4)  That  the  plaintiff  cannot  recover,  and  is  not  entitled  to  any  judgment 
against  the  defendant  on  his  first  cause  of  action. 

"(5)  That  there  was  due  the  plaintiff  on  the  fifth  day  of  July,  1881,  from 
the  county  of  Marion,  on  his  second  cause  of  action,  the  sum  of  $22.90,  fOr 
which,  with  seven  per  cent,  per  annum  interest  from  that  date,  he  is  entitled 
to  judgment  against  the  defendant." 

Judgment  for  (22.90,  with  interest  from  the  fifth  day  of  July,  1881, 
for  plaintiff.    The  board  brings  the  case  here. 
Frank  Doster,  for  plaintiff  in  error. 
L.  F.  Keller,  for  defendant  in  error. 

HoBTON,  G.  J.  It  is  affirmed  by  the  counsel  of  plaintiff  in  error 
that  the  statute  under  which  the  bounty  was  claimed  by  the  plaintiff 
below  is  unconstitutional,  because  it  authorizes  taxation  in  aid  of  a 
private  object;  because  it  is  a  delegation  of  legislative  power;  and 
because  its  title  does  not  clearly  express  its  subject.  Counsel  further 
affirms  that  the  bounty  proposition  was  never  legally  adopted  by  a 
vote  of  the  people  of  Marion  county.  In  Commissioners  v.  Hoch,  24 
Kan.  *778;  it  was  decided  that  the  growing  of  a  hedge  is  not  a  purely 
private  pnrpose.  Upon  a  reargument  of  that  cause,  the  question 
whether  the  statute  was  a  delegation  of  legislative  power  was  decided 
in  the  negative.  Noffzigger  v.  McAllister,  12  Kan.  *815;  Keyes  v. 
Snyder,  15  Kan.  *US;  Cooley,  Const.  Lim.  116,  124;  Peck  v.  Wed- 
dell,  17  Ohio  St.  271.     Therefore,  of  the  questions  now  presented,  we 

need  pass  only  upon  the  third  nnd  fourth. 
*40      *The  statute  of  1867  is  entitled  **An  act  to  encourage  the 

growing  of  hedges  and  the  building  of  stone  fences."  The 
statute  of  1871  is  entitled  '*An  act  to  amend  section  2  of  an  act  en- 
titled 'An  act  to  encourage  the  growing  of  hedges,'  etc."  Upon  ex- 
amination of  the  enrolled  bill,  it  is  apparent  that  the  addition  in  the 
printed  laws  of  1871  of  "etc.,"  and  also  the  parenthetical  explana- 
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tion  '^Fablished  as  part  of  chapter  40  of  the  General  Statutes  of 
1868/'  are  unauthorized  insertions.  Notwithstanding  all  of  this,  the 
objection  to  the  title  is  technical,  not  substantial.  The  subjact  of 
the  act  is  sufficiently  expressed  therein. 

As  there  were  five  hundred  and  seventy-eight  ballots  cast  at  the 
township  election  in  April,  1873,  and  as  only  one  hundred  and  thirty- 
eight  votes  were  cast  at  said  election  upon  the  bounty  proposition, 
it  is  contended  on  the  part  of  plaintiff  in  error  that  the  bounty  prop- 
osition failed,  because  it  did  not  receive  a  majority  of  all  the  votes 
cast  at  the  election.     The  statute  provides : 

"That  such  bounty  shjall  not  be  allowed  in  any  county  until  the  question 
has  been  decided,  by  a  vote  of  the  people,  whether  they  desire  such  bounty  or 
not.  And  provided,  further,  that  upon  a  petition  being  presented  to  the 
county  commissioners  of  any  county,  signed  by  one-third  of  the  legal  voters 
of  said  county,  as  shown  by  the  number  of  votes  cast  at  the  last  general  elec- 
tion, they  shall,  by  proclamation,  call  an  election,  to  be  held  at  a  general  elec- 
tion for  township  or  county  officers,  and  shall  submit  to  the  electors  the 
question  to  adopt  or  reject  the  bounty;  and  upon  the  ballots  shall  be  written 
•For  the  bounty,'  or  'Against  the  bounty.'  ♦  ^  ♦  If  a  majority  of  the 
votes  [cast]  are  for  the  bounty,  they  shall  declare  said  law  to  be  in  full  force 
and  effect,  and  shall  state  the  day  on  which  the  same  shall  take  effect. " 
Laws  1871,  c.  91.  5  1. 

Within  the  terms  of  the  statute,  we  think  the  bounty  proposition 
is  to  be  declared  adopted  or  rejected,  according  as  it  receives,  or 
fails  to  receive,  a  majority  of  the  votes  cast  for  or  against  it.  The 
votes  cast  for  the  township  officers  at  the  election  of  April,  1878,  are 
not  to  be  considered  upon  the  bounty  proposition.  The  elect- 
*41  ors  of  Marion  county  were  invited  by  the  *  proclamation  of 
the  county  commissioners  to  vote  for  or  against  the  bounty. 
A  majority  of  the  votes  cast  upon  that  particular  proj^sition  were 
for  the  bounty.  This  result  having  been  obtained,  it  was  the  duty  of 
the  county  commissioners  of  the  county  to  declare  the  act  to  encour- 
age the  growing  of  hedges  to  be  in  full  force  and  effect  in  that 
county.  The  electors  who  were  present  at  the  polls,  at  the  called 
election,  and,  while  voting  for  township  officers,  did  not  vote  upon 
the  bounty  proposition,  are  presumed  to  assent  to  the  expressed  will 
of  the  majority  of  those  voting  thereon.  County-Seat  of  Linn  Co., 
16  Kan.  *600;  Rex  v.  Foxcroft,  2  Burrows,  1017;  Gillespie  v.  Pal- 
mer,  20  Wis.  544;  Cass  v.  Johnston  Co.,  95  U.  S.  369;  Railroad 
Co.  V.  Davidson,  1  Snead,  638. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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Qboboe  W.  Cook  v.  Victoria  Cabaway  and  another. 

July  Term.  1882. 

1.  Security  for  Costs:  Attorney  as  Surety.  While  a  practicing  attor- 
ney, who  is  taken  as  surety  upon  a  bond  in  a  legal  proceeding  in  the  dis- 
trict in  which  he  resides,  cannot  interpose  his  office  in  avoidance  of  his 
obligations,  yet,  where  the  clerk  of  a  district  court  issues  a  summons  in 
a  civil  action,  upon  a  bond  filed  for  costs,  on  whlcli  a  practicing  attor- 
ney residing  in  the  district  where  the  action  is  commenced  is  the  only 
surety,  the  summons  is  improvidently  issued,  and  it  may  be  quashed  and 
set  aside,  on  a  motion  filed  by  the  defendant  for  that  purpose. 

2. .    The  case  of  Sherman  v.  State,  4  Kan.  *570,  distinguished. 

Error  from  Linn  district  court. 

On  the  twelfth  day  of  September,  1881,  Victoria  Caraway  and 
Caroline  Wall  filed  their  petition  against  George  W.  Cook,  in  the 
district  court  of  Linn  county.  The  petition  was  signed  by  Blue  & 
Rich,  and  S.  H.  Allen,  attorneys  for  plaintiff.  Both  Blue  and 
*42  Allen  are  practicing  attorneys,  residing  within  *the  limits  of 
the  judicial  district  where  the  petition  was  filed.  At  the  time 
of  filing  the  petition,  the  plaintiffs  also  filed  their  bond  for  costs, 
signed  by  themselves,  through  their  attorney,  B.  W.  Blue,  and  also  . 
signed  by  B.  W.  Blue  and  8.  H.  Allen,  the  attorneys  of  plaintiffs. 
On  the  twelfth  day  of  October,  1881,  the  defendant  filed  his  motion 
to  quash  and  set  aside  the  summons,  for  the  reason  that  it  was  im- 
providentlj  issued,  alleging  that  there  had  been  no  bond  for  costs 
filed  as  required  by  law.  This  motion  was  overruled  by  the  oonrt, 
and  defendant  brings  the  case  here. 

James  D.  Snoddy,  for  plaintiff  in  error. 

Blue  dt  Rich  and  S.  H,  Allen,  for  defendants  in  error. 

HoBTOH,  G.  J.     Section  1,  c.  121,  Laws  1875,  provides  that  in  any 

civil  action  brought  in  a  district  court  of  the  state,  before  the  clerk 

shall  issoe  summons  there  shall  be  filed  in  his  office,  by  or  on  behalf 

of  the  plaintiff,  a  bond,  to  be  approved  by  the  clerk,  conditioned  that 

the  plaintiff  will  pay  all  costs  that  may  accrue  in  the  action,  in  case 

he  shall  be  adjudged  to  pay  them,  and  that  he  will  pay  all  costs  made 

by  him,  in  case  the  same  cannot  be  collected  from  the  defendant,  if 

judgment  be  obtained  against  him ;  provided,  if  the  plaintiff  have  a 

jnst  cause  of  action,  and  by  reason  of  his  poverty  he  is  unable  to 

give  security  for  costs,  upon  filing  an  affidavit  to  that  effect  no  bond 

shall  be  required.     Section  1,  c.  13,  Comp.  Laws  1879,  reads: 

''That  no  state  or  county  oflScers,  or  their  deputies,  shall  be  taken  as  surety 
00  the  bond  of  any  administrator,  executor,  or  other  officer,  from  whom ,  by  Jaw , 
bond  is  or  may  be  required,  ahd  no  practicing  attorney  shall  be  taken  on  any 
official  bond,  or  bond  in  any  legal  proceedings  as  aforesaid,  in  the  district  in 
which  he  may  reside;  and  if  any  such  officer  or  deputy  is  surety  in  any  such 
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bond  filed  in  any  office  provided  by  law  for  the  deposit  thereof,  such  officer 
with  whom  sach  bond  is  filed  shall,  within  thirty  days  from  and  after 

*43  the  taking  effect  of  this  act,  notify  tlie  principal  on  such  bond  *to  give 
additional  security,  which  shall  be  approved  as  the  law  requires." 

In  Sherman  v.  State,  4  Kan.  *570,  it  was  held  that  where  a  prac- 
ticing  attorney  signed  a  recognizance  for  the  appearance  of  a  pris- 
oner, he  could  not  avoid  judgment  thereon  by  reason  of  the  statute 
prohibiting  officers  of  the  law  from  taking  a  practicing  attorney  as 
surety.  That  decision  was  based  upon  the  doctrine  that  an  attorney 
ought  not  to  escape  a  legal  responsibility  voluntarily  assumed  byhim» 
and  thus  obtain  an  advantage  by  his  own  wrongful  act.  The  question 
before  us  is  one  of  a  different  character.  The  attorneys  upon  the 
bond  are  not  here  interposing  their  office  in  avoidance  of  the  obliga- 
tion. The  defendant  below  (plaintiff  in  error)  excepts  to  the  valid- 
ity of  the  bond,  because  it  was  taken  by  the  clerk  in  violation  of  the 
statute.  We  think  he  has  the  right  to  so  intervene,  and  ask  that  the 
summons  shall  be  quashed  and  set  aside,  because  the  bond  required 
by  law  has  not  been  executed.  This  conclusion  in  no  way  confficts 
with  the  decision  of  Sherman  v.  State,  supra,  and  gives  the  statute 
full  force  where  exception  is  taken  at  the  first  opportunity  by  a  party 
interested  in  the  bond. 

The  ruling  and  order  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  with  direction  to  the  court  below  to  quash  and  set 
aside  the  summons. 

(All  the  justices  concurring.) 


State  of  ELinsab  r.  George  L.  Miller. 

July  Term,  1882. 

1.  Jurors:  Impaneling  Jury:  Discretion.  A  trial  court  in  impaneling  a 
jury  to  serve  in  a  particular  case  should  have  and  has  a  very  extensive 
and  almost  unlimited  discretion  in  discharging  a  peraon  called  to  serve 
on  the  jury,  who  might,  in  the  opinion  of  the  court,  not  make  the  fittest 
or  most  competent  person  to  serve  on  that  jury.  But  this  rule  should 
not  be  applied  in  retaining  jurors.^ 

'  The  fact  that  a  court  excuses  a  juror  is  not  generally  sufficient  ground  for  a  reversal, 
providing  the  jury  finally  obtained  is  unimpeachable.  State  v.  McKJnney,  31  Kan. 
575,  3  Pac.  Rpp.  356 ;  State  y.  Ck>pp,  34  Kan.  530,  9  Pac.  Rep.  233 ;  Delaney  v.  Salina,  34 
Kan.  534,  9  Pac.  Rep.  271. 

If  a  challenge  be  for  cause,  its  allowance  cannot  be  held  to  prejudice  a  party,  if  a 
competent  and  unbiased  juror  was  afterwards  selected,  and  a  fair  trial  had.  Northern 
Pacific  R.  Co.  v.  Herbert,  6  Sup.  Ct.  Rep.  590;  City  of  Abilene  v.  Hendricks,  (Kan.)  13 
I'ac.  Rep.  121. 

The  trial  judge  is  invested  with  a  certain  degree  of  discretion  in  theselection  of  jurors, 
and  so  long  as  the  case  of  the  parties  is  not  prejudiced  thereby,  they  cannot  complain 
of  the  exercise  of  such  discretion  in  the  rejection  or  excuse  of  Jurors.  People  ▼.  Beck^ 
with,  (N.  Y.)  8  N.  E.  Rep.  662;  People  v.  Barker,  (Mich.)  27  N.  W.  Rep.  537;  Torrent 
V.  Yager,  (Mich.)  18  N.  W.  Rep.  239;  People  v.  Carrier,  (Mich.)  9  N.  W.  Rep.  487. 
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Hi      ♦a* :  lucompetent  Juror.    Where  a  pertou,  who  is  called  to 

serve  as  a  juror  in  a  criminal  case,  shows  by  his  own  oath  upon  his 
voir  dire  that  he  has  formed  and  entertains  an  opinion  with  reference  to 
the  gailt  or  innocence  of  the  defendant,  and  that  he  has  no  doubt  as  to 
the  correctness  of  his  opinion;  and  that  such  opinion  would  remain  until 
removed  by  evidence;  but  the  juror  also,  at  the  same  time,  states  that  his 
opinion  is  founded  on  rumor;  that  he  has  no  bias  or  prejudice  against  the 
defendant;  that  he  would  be  governed  entirely  by  the  evidence  in  making 
up  his  verdict;  and  that  he  believes  he  could  try  the  case  impartially: 
Jield,  that  such  a  person  is  not  a  competent  juror  for  that  case. 

Appeal  from  Davis  district  court. 

The  case  is  stated  in  the  opinion. 

McClure  d  Humphrey  and  James  Ketner,  for  appellant. 

J.  H.  Franklin,  Co.  Atty.,  and  W.  J.  Franklin,  for  the  State. 

Valentine,  J.  This  was  a  criminal  prosecution,  brought  by  the 
state  of  Kansas  against  George  L.  Miller,  in  which  the  defendant  was 
charged  with  keeping  and  maintaining  a  common  nuisance,  to-wit,  a 
place  where  intoxicating  liquors  were  illegally  kept  for  unlawful  sale, 
barter,  and  use,  and  without  any  permit  therefor,  and  contrary  to  the 
statute  in  such  cases  made  and  provided.  The  action  was  com- 
menced before  a  justice  of  the  peace,  and  was  afterwards  taken  on 
appeal  to  the  district  court,  where  the  case  was  again  tried,  before 
the  court  and  a  jury,  and  the  defendant  was  found  guilty,  and  sen- 
tenced to  pay  a  fine  of  $250  and  the  costs  of  the  prosecution,  and  to 

stand  committed  to  the  county  jail  until  the  fine  and  costs 
*45       were  paid.     The  defendant  now  appeals  to  this  *court,  and 

claims  that  three  material  and  substantial  errors  were  com- 
mitted by  the  court  below,  to-wit : 

** First,  in  excluding  Job n  Estlinbaum  from  the  jury,  upon  the  challenge 
of  the  state.  Second,  in  overruling  the  defendant's  challenge  to  John  Hay. 
Third,  in  overruling  the  motion  for  a  new  trial,  and  rendering  judgment 
upon  the  verdict  of  the  jury,  notwithstanding  the  fact  that  the  verdict  is  not 
sustained  by  sufficient  evidence. " 

The  first  ground  for  error  is  founded  upon  the  ruling  of  the  court 
had  upon  the  examination  of  John  Estlinbaum,  who  was  called  and 
examined  for  the  purpose  or  ascertaining  his  competency  to  serve  as 
a  juror  in  the  case.     The  examination  and  ruling  are  as  follows : 

''John  Estlinbaum,  being  sworn  on  his  voir  dire,  testified:  *  I  live  in  Junc- 
tion City,  Davis  county;  have  lived  here  a  number  of  years;  know  the  de- 
fendant, George  L.  Miller;  have  heard  of  this  case;  have  formed  an  opinion 
apon  it;  have  not  expressed  an  opinion;  know  nothing  about  the  facts  in  the 
case;  I  was  absent  in  Colorado  during  all  the  time  covered  by  the  complaint, 
viz.,  from  October  Ist  to  December  15th;  returned  about  six  weeks  ago  to 
Junction  City.  My  opinion  is  formed  upon  rumor;  it  would  take  some  evi- 
dence to  remove  it,  but  I  could  try  the  case  impartially  as  a  juror.  I  have 
not  been  doing  business  in  Kansas  since  the  first  day  of  May,  1881.  I  have 
not  been  employed  by  the  defendant  since  that  time,  except  about  three  days 
assisting  in  moving  a  house  for  him.  Had  tended  bar  for  him  a  short  time 
priw  to  May  1, 1881.' »» 
v.29k— 3 
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This  was  all  the  evidence  introduced  as  to  the  competency  of  the 
juror.  The  court  sustained  the  challenge  of  the  state,  and  discharged 
the  juror,  to  which  ruling  of  the  court  the  defendant  excepted.  We 
do  not  think  that  the  court  below  committed  any  substantial  error  as 
against  the  defendant,  for,  although  it  may  be  that  Estlinbaum  was 
not  so  absolutely  incompetent  to  serve  as  a  juror  that  the  court  be- 
low would  have  committed  material  error  by  permitting  him  to  serve 
as  a  juror,  yet  it  cannot  be  doubted  but  that  twelve  men  more  com- 
petent could  easily  have  been  found  and  obtained  to  serve 
*46  "^on  the  jury.  We  think  that  a  trial  court  has,  and  should 
have,  a  very  extensive  and  almost  unlimited  discretion  in  dis- 
charging a  person  called  to  serve  on  a  jury,  who  might,  in  the  opin- 
ion of  the  court,  not  make  the  fittest  or  most  competent  person  to 
serve  on  the  jury  in  the  particular  case.  We  can  hardly  see  how  the 
court  could  commit  substantial  error  by  discharging  any  person  from 
the  jury,  when  twelve  other  good,  lawful,  and  competent  men  could 
easily  be  had  to  serve  on  the  jury*  Stout  v.  Hyatt,  13  Ran.  ^232; 
Atchison,  T.  &  S.  F.  B.  Co.  v.  Franklin,  23  Kan.  *74:.  There  is  an 
immense  difference  between  discharging  a  juror,  and  retaining  him. 
To  discharge  him  can  seldom,  if  ever,  do  any  harm ;  while  to  retain 
him,  if  his  competency  is  doubtful,  may  do  an  immense  injury  to  one 
party  or  the  other.  Hence  the  same  rule  as  to  competency  should 
not  govern  in  discharging  a  juror  that  should  govern  in  retaining  him. 

The  second  ground  of  alleged  error  is  the  action  of  the  court  below 
in  overruling  the  defendant's  challenge  to  John  Hay  as  a  juror.  The 
evidence  with  respect  to  John  Hay's  competency  to  serve  as  a  juror 
is  as  ioUows : 

''John  Hay,  being  called  as  a  juror  in  this  case,  and  being  sworn  upon  his 
voir  dire,  testified:  *  1  reside  in  Davis  county;  am  a  citizen  of  the  county.  I 
am  acquainted  with  the  defendant.  Miller.  I  was  called  as  a  juror  in  this 
case  upon  the  trial  of  it  before  the  justice  of  the  peace,  and  I  was  peremp- 
torily  challenged  by  the  defendant  at  that  time.  I  have  an  opinion  in  my 
mind  as  to  the  guilt  or  innocence  of  the  defendant  upon  the  charge  in  the 
complaint  in  thfs  case;  I  have  no  doubt  as  to  the  correctness  of  my  opinion; 
this  opinion  would  remain  until  removed  by  evidence.  I  have  not  expressed 
an  opinion.  Opinion  founded  on  rumor.  I  have  no  bias  or  prejudice  against 
tlie  defendant,  and  would  be  governed  entirely  by  the  evidence  in  making  up 
my  verdict.    I  believe  I  could  try  the  case  impartially.*  ** 

This  was  the  only  evidence  tending  to  show  the  competency  or  in- 
competency of  the  juror.  The  court  overruled  the  defend- 
*47  ant's  challenge,  and  the  defendant  excepted.  The  ^defendant 
afterwards  challenged  Hay  peremptorily,  and  in  doing  so  ex- 
hausted all  of  his  peremptory  challenges.  Was  Hay  competent  to 
serve  on  the  jury?  We  do  not  think  that  he  was.  Every  person 
charged  with  a  criminal  offense  in  Kansas  has  a  right  to  be  tried  "by 
an  impartial  jury."  Const.  Bill  of  Bights,  §  10.  Now,  is  a  juror 
who  possesses  an  opinion  with  respect  to  the  guilt  or  innocence  of  the 
accused,  and  who  has  "no  doubt"  as  to  the  correctness  of  his  opin- 
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ion,  an  "impartiaV'  juror?  And  is  a  juror  who,  having  such  an 
opinion,  and  who  would  oontinue  to  entertain  the  same  until  it 
should  be  removed  by  evidence,  an  impartial  juror?  Suppose  that 
this  opinion  was  that  the  defendant  was  guilty:  then,  would  it  be  pos- 
sible for  the  juror  to  presume  that  the  defendant  was  innocent^  until 
the  contrary  was  proved  ?  Would  he  not  rather  presume  that  the 
defendant  was  guilty^  until  the  contrary  was  proved  ?  Section  228 
of  the  Criminal  Code  requires  that  every  defendant  in  a  criminal 
prosecution  shall  be  "'presumed  to  be  iniiocent,  until  the  contrary  is 
proved."  Would  the  juror,  in  the  case  supposed,  be  competent  un- 
der this  section  ?  Besides,  section  205  of  the  Criminal  Code  provides 
that  "it  shall  be  a  good  cause  for  challenge  to  a  juror  that  he  has 
formed  or  expressed  an  opinion  on  the  issue,  or  any  material  fact  to 
be  tried."  Now,  would  the  juror,  in  the  case  supposed,  be  competent 
under  this  section  ?  But  it  may  be  said  that  the  opinion  of  the  juror 
in  the  present  case  was  founded  merely  upon  rumor.  Now,  there  is 
nothing  in  the  constitution,  or  in  the  statutes,  providing,  or  even  in- 
timating, that  a  juror  who  has  formed  an  opinion  upon  rumor  only 
may  be  competent  to  serve  in  the  case.  It  may  also  be  said,  in  the  pres- 
ent case,  that  the  juror  stated  upon  his  voir  dire  that  he  had  no  bias 
or  prejudice  against  the  defendant,  and  would  be  governed  entirely 
by  the  evidence  in  the  case  in  making  up  his  verdict,  and  that  he  be- 
lieved that  he  could  try  the  case  impartially.  The  juror  was  probably 
sincere  in  stating  this ;  and  he  probably  could  state  the  same  again 
with  the  same  sincerity,  even  though  he  may  have  heard  all 
*48  the  evidence  introduced  on  *the  trial  of  the  case.  Indeed,  it 
is  probable  that  e^ery  juror  who  tried  the  case  could  honestly 
state,  if  called  upon  to  try  the  case  again,  that  he  believed  that  he  had 
no  bias  or  prejudice  against  the  defendant,  and  would  be  governed 
entirely  by  the  evidence  in  making  up  his  verdict;  and  that  he  be- 
lieved that  he  could  try  the  case  impartially.  Men  are  seldom  con- 
scious of  being  biased  or  prejudiced,  or  of  being  in  such  a  condition 
that  they  could  not  try  any  case  impartially,  and  be  governed  entirely 
by  the  evidence  introduced  on  the  trial  of  the  case. 

The  fact,  in  the  present  case,  that  the  juror  had  an  opinion  with 
respect  to  the  guilt  or  innocence  of  the  defendant,  and  that  he  had 
no  dovbt  as  to  the  correctness  of  his  opinion,  and  that  his  opinion 
woald  remain  until  it  should  be  removed  by  evidence,  was  sufficient 
to  render  the  juror  incompetent  to  serve  in  the  case;  and  we  think 
that  the  court  below  erred  in  overruling  the  defendant's  challenge  to 
the  juror  for  cause.  With  this  view  of  the  case,  it  is  unnecessary  to 
consider  the  other  ground  of  alleged  error. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

HoBTON,  C.  J.,  concurring. 

Brewer,  J.  I  concur  in  the  foregoing  opinion,  but  desire  to  add, 
in  order  to  guard  against  any  possible  misconception,  that  the  court 
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does  not  depart  from  the  rule  of  qualification  of  a  juror,  laid  down  in 
the  Medlieott  Case,  9  Kan.  *257.  The  statement  of  the  juror  that 
**he  had  no  doubt  of  the  correctness  of  his  opinion,"  indicates  a  set- 
tled conviction,  a  fixedness  of  belief,  which  is  something  very  differ- 
ent from  the  mere  impression,  the  evanescent  opinion  which  every 
man  receives  and  forms  from  hearing  or  reading  any  statement  of  a 
transaction.  Where  a  man  has  settled  down  to  a  positive  and  clear 
conviction,  one  of  whose  correctness  he  has  no  doubt,  he  cannot  be 
said  to  come  to  a  hearing  of  the  testimony  in  an  impartial  condition 
of  mind.  Sach  a  condition,  it  seems  to  me,  was  disclosed  by  this 
juror,  and  therefore  I  think  he  ought  to  have  been  set  aside. 


*49      *M.  J.  LuDES  and  another  v.  Hood,  Bonbbight  &  Go. 

July  Term,  1882. 

1.  Supreme  Court:  What  Questions  Considered.    H.  commenced  an  ac- 

tion against  L.  and  wife,  for  the  purpose  of  subjecting  certain  personal 
property  to  the  payment  of  a  Judgment  which  H.  had  previously  recov- 
ered against  L.  The  plaintiff's  petition  set  forth  and  alleged,  among 
other  things,  the  foregoing  judgment,  the  issuing  of  an  execution  thereon, 
and  the  return  of  the  execution  unsatisfied;  also,  that  at  the  time  when 
the  debt  for  which  the  judgment  was  rendered  was  contraoted,  L.  owned 
and  possessed  certain  personal  property  subject  to  execution  and  to  the 
payment  of  his  debts,  which  property  he  afterwards  transferred  to  his 
wife,  for  the  purpose  of  hindering,  delaying,  and  defrauding  his  cred- 
itors; and  that  he  does  not  own  or  possess  any  other  property  subject  to 
execution.  The  relief  asked  for  was  that  the  transfer  of  this  property 
should  be  set  aside  and  declared  fraudulent  and  void;  as  to  the  creditors 
of  L.;  and  that  the  property  so  transferred,  not  exempt  from  execution, 
should  be  held  to  be  subject  to  the  lien  of  said  judgment;  and  that  the 
same  should  be  taken  and  sold  under  execution,  for  the  satisfaction  of 
the  judgment.  The  defendants  move  to  have  this  petition  made  more 
definite  and  certain  in  certain  particulars,  which  motion  was  overruled. 
They  then  demurred  to  the  petition,  on  the  ground  that  it  did  not  stiite 
facts  sufficient  to  constitute  a  cause  of  action,  which  demurrer  was  also 
overruled.  They  then  filed  separate  answers,  the  defendant  L.  setting 
up  four  separate  defenses,  to  the  last  three  of  which  the  plaintiff  de- 
murred, which  demurrer  the  court  sustained.  The  defendants  then 
brought  the  case  to  the  supreme  court,  on  petition  in  error.  Held,  that 
the  supreme  court  at  most  can  consider  the  ruling  of  the  district  court  on 
the  motion  to  require  the  petition  to  be  made  more  definite  and  cerUiin, 
only  so  far  as  such  ruling  affects  or  is  involved  in  the  ruling  of  the  court 
upon  the  demurrers. 

2.  Execution :  FroceedingB  in  Aid.    And  further  held^  that  the  plain- 

tiff's petition  unquestionably  states  a  cause  of  action ;  that  proceedings 
in  aid  of  execution  under  the  statute  are  not  a  substitute  for  an  action  in 
.the  nature  of  a  creditors*  bill,  and  are  not  a  remedy  at  all  as  against  the 
wife  of  L.,  except  indirectly  and  by  a  circuity  of  action,  which  is  not  to 
be  encouraged. 
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8. .    The  defendant  set  up  in  his  second  defense  that  the  plaintiff  hud 

no  lien  upon  any  propei'ty  belonging  to  L.,  and  that  L.  did  not  own  any 
property  subject  to  execution.  HM,  that  such  facts  do  not  constitute 
any  defense  to  the  plaintiff ^s  action. 

4. .    The  defendant  L.  set  forth  in  his  third  and  fourth  defenses  that 

the  plaintiff  had  previously  instituted  proceedings  in  aid  of  execution 
upon  his  judgment;  that  a  referee  was  appointed,  and  thatL.  was  ex- 
♦50       amined  before  the  referee  with  reference  to  his  property,  and  *with 
reference  to  the  same  property  which  is  now  in  controversy;  that  tlie 
referee  made  a  report ;  that  the  district  court  refused  to  make  any  order 
npon  such  report,  but  finally  dismissed  the  proceedings  in  aid  of  execu- 
tion,   ffeldf  that  these  facts  do  not  constitute  any  defense  to  the  plain- 
tiff's action. 

Error  from  Saline  district  court. 
The  case  is  stated  in  the  opinion. 
John  Foster,  for  plaintiffs  in  error. 
Garver  d  Bond,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Hood,  Bonbright  & 
Co.  against  M.  J.  Ludes  and  T.  M.  Ludes,  for  the  purpose  of  subject- 
ing certain  personal  property  to  the  payment  of  a  judgment,  which 
had  previonsly  been  rendered  in  favor  of  the  plaintiffs  against  M.  J. 
Lodes.  The  petition  of  the  plaintiffs  set  forth  and  alleged,  among 
other  things,  the  above-mentioned  judgment,  the  issuing  of  an  exe- 
cation  thereon,  and  the  return  of  such  execution  unsatisfied ;  also, 
that  at  the  time  when  the  debt  for  which  the  judgment  was  rendered 
was  contracted,  M.  J.  Ludes  was  the  owner  and  possessed  of  a  cer- 
tain stock  of  goods  and  merchandise  and  other  personal  property ; 
and  that  "on day  of  — — — ,  18 — ,  the  exact  date  being  un- 
known to  plaintiffs/'  he  transferred  all  his  personal  property  subject 
to  execution,  to  T.  M.  Ludes,  the  other  defendant,  who  was  then,  and 
is  now,  the  wife  of  said  M.  J.  Ludes,  without  consideration,  and  for 
the  purpose  and  with  the  intention  of  hindering,  delaying,  and 
*51  defrauding  his  (M,  J,  Ludes')  creditors;  and  that  he  has  *per- 
sonal  property,  held  in  the  name  of  T.  M.  Ludes,  which  is 
liable  to  be  taken  to  pay  said 'judgment,  the  particular  nature  and 
description  of  which  said  property  is  unknown  to  the  plaintiffs;  and 
that  M.  J.  Ludes  has  no  other  property  subject  to  execution.  The 
relief  asked  for  was  that  the  transfer  of  this  property  should  be  set 
aside,  and  declared  fraudulent  and  void  as  to  the  creditors  of  M.  J. 
Ludes,  and  that  the  property  so  transferred,  not  exempt  from  execu- 
tion, should  be  held  to  be  subject  to  the  lien  of  said  judgment,  and 
that  the  same  may  be  taken  and  sold  under  execution  for  the  satis- 
faction of  said  judgment.  The  defendants  made  a  motion  to  have 
this  petition  made  more  definite  and  certain,  by  setting  forth  therein 
a  description  of  the  personal  property  alleged  to  have  been  fraudu- 
lently transferred,  the  date  when  the  same  was  transferred,  and  the 
place  or  slate  where  it  was  transferred.     The  court  overruled  the 
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motion,  and  the  defendants  excepted.  Tlie  defendants  then  demurred 
to  the  petition  on  the  ground  that  it  did  not  state  facts  snfiScient  to 
constitute  a  cause  of  action,' and  that  there  was  a  defect  of  parties 
defendant.  The  demurrer  was  overruled  by  the  court,  and  the  de- 
fendants again  excepted.  The  defendants  then  filed  separate  an- 
swers. The  answer  of  M.  J.  Ludes  contained  four  separate  defenses : 
First,  a  general  denial ;  second,  allegations  that  the  plaintififs  had  no 
lien  upon  any  property  belonging  to  M.  J.  Ludes,  and  that  he  did  not 
own  any  property  subject  to  execution;  third,  allegations  that  pro- 
ceedings in  aid  of  execution  had  previously  been  had  on  the  judg- 
ment, which  proceedings  had  been  dismissed  and  abandoned,  and 
that  no  order  of  the  court  had  been  obtained  thereon ;  fourth ,  allega- 
tions that  proceedings  in  aid  of  execution  had  previously  been  had  on 
the  judgment  with  reference  to  this  property,  and  also  allegations 
supposed  to  set  forth  a  former  adjudication  of  the  matters  and  things 
set  forth  in  the  plaintiflf^s  petition.  The  answer  of  T.  M.  Ludes  was 
a  general  denial.  The  plaintififs  demurred  to  the  second,  third,  and 
fourth  defenses  set  up  in  the  answer  of  M.  J.  Ludes,  on  the  ground 
that  such  defenses  did  not  set  forth  facts  sufficient  to  consti- 
*52  tnte  any  defense  to  the  plaintiffs'  ^action.  The  court  sus- 
tained the  demurrer,  and  the  defendants  excepted.  Before 
any  further  proceedings  were  had  in  the  case,  the  defendants  brought 
the  case  to  this  court;  and  they  now  ask  for  a  reversal  of  the  fore- 
going rulings  and  orders  of  the  court  below. 

The  defendants  below,  who  are  now  plaintififs  in  error,  complain  of 
all  the  foregoing  rulings  and  orders  of  the  district  court,  to-wit :  First, 
the  overruling  of  the  defendants'  motion  to  require  the  plaintififs  below 
to  make  their  petition  more  definite  and  certain;  second,  the  over- 
ruling of  the  defendants'  demurrer  to  the  plaintififs'  petition;  third, 
the  sustaining  of  the  plaintififs'  demurrer  to  the  second,  third,  and 
fourth  defenses  of  the  answer  of  M.  J.  Ludes.  As  to  the  first  claim 
of  error,  we  would  say  that  no  reversal  can  be  had  because  of  any 
supposed  error  committed  by  the  court  below  in  overruling  the  de- 
fendants* motion  to  require  the  plaintififs'  petition  to  be  made  more 
definite  and  certain,  for  it  does  not  appear  that  the  ruling  on  such 
motion  afifected  prejudicially  any  substantial  right  of  the  defendants 
below.  It  must  be  remembered  that  an  erroneous  ruling  or  an  er- 
roneous order  made  by  the  district  court  upon  a  motion  to  require 
the  adverse  party  to  make  his  pleading  more  definite  and  certain  is 
not,  under  the  statutes,  a  sufficient  ground  of  itself  upon  which  to 
found  a  petition  in  error  in  the  supreme  court.  There  is  no  statute 
authorizing  any  such  thing.  It  is  true,  that  the  statutes  authorize 
a  petition  in  error  for  the  reversal  of  an  erroneous  order  which  sus- 
tains or  overrules  a  demurrer;  and  while  the  statutes  do  not  in  terms 
give  any  authority  to  the  supreme  court,  while  reviewing  such  an 
order,  to  review  any  other  ruling  or  order,  yet  it  is  probably  also 
true  that  the  supreme  court  may,  while  reviewing  an  order  sustain- 
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ing  or  overruling  a  demarrer,  also  consider  any  other  order  so  far  as 
the  same  affects  or  is  involved  in  the  ruling  of  the  court  upon  the  de- 
mnirer.    National  Bank  v.  Lyon  Co.,  25  Ean.  *85.     But  this  we 

think  is  the  utmost  extent  to  which  the  supreme  court  would 
*53      be  justified  in  going.     It  must  also  *be  remembered  that  this 

ease  has  not  yet  been  tried,  and  that  no  final  judgment  or 
final  order  has  yet  been  rendered  therein;  and  therefore  we  cannot 
say  that  the  supposed  defects  in  the  plaintiffs'  petition  have  embar- 
rassed or  inconvenienced  the  defendants  in  any  respect  in  introduc- 
ing their  evidence,  or  that  they  have  affected  or  can  affect  in  any  re- 
spect the  final  decision  or  final  judgment  to  be  rendered  in  the  case. 
Section  542  of  the  Civil  Code  provides  that  "the  supreme  court  may 
reverse,  vacate,  or  modify  a  judgment  of  the  district  court  for  errors  ap- 
pearing on  the  record ;  and  in  the  reversal  of  such  judgment  or  or- 
der, may  reverse,  vacate,  or  modify  any  interfMdiate  order  involving 
the  merits  of  the  action,  or  any  portion  thereof.*'  But  this  provision 
of  the  statute  has  no  application  to  this  present  case,  for  no  judgment 
or  final  order  has  yet  been  rendered  in  this  case,  but  the  case  still 
remains  undetermined  and  undisposed  of  in  the  district  court.  We 
might  say,  with  reference  to  the  defendants'  motion  and  the  plaintiffs' 
petition,  that  the  defendants  probably  know  much  better  than  the 
plaintiffs  do,  everything  connected  with  the  alleged  transfer  of  the 
property  from  M.  J.  Ludes  to  T.  M.  Ludes,  and  that  the  defendants 
probably  have  a  much  better  knowledge  of  the  description  of  the 
property,  the  date  of  the  transfer,  and  the  place  where  it  was  trans- 
ferred, than  the  plaintiffs  have;  and  hence  the  defendants  will  prob- 
ably not  be  embarrassed  or  inconvenienced  in  any  respect  in  the  in- 
troduction of  their  evidence  on  the  final  trial.  We  think,  however, 
that  the  petition  onght  to  be  made  more  definite  and  certain,  if  it  is 
possible  for  the  plaintiffs  to  do  so. 

The  next  question  to  be  considered  is  whether  the  plaintiffs'  peti- 
tion sets  forth  facts  sufficient  to  constitute  a  cause  of  action.  Un- 
questionably  we  think  it  does.  Although  the  plaintiffs  had  recovered 
a  jadgment  against  the  defendant  M.  J.  Ludes,  yet  they  could  not 
easily,  if  at  all,  enforce  the  same  against  his  property,  for  the  reason 

that  he  had  fraudulently  transferred  the  same  to  his  co-defend- 
*54      ant,  T.  M.  Ludes,  who  was  not  a  party  to  the  judgment,  *and 

who  then  claimed  and  now  claims  to  own  the  same,  thereby 
making  it  extremely  difficult  to  sell  the  property  on  execution  while 
the  title  to  the  same  was  in  dispute  and  doubtful.  We  do  not  think 
that  proceedings  in  aid  of  execution  are  a  sufficient  remedy  in  such 
a  ease,  and  certainly  not  as  against  Mrs.  Ludes,  a  third  party,  hav- 
ing no  connection  with  the  judgment,  and  who  claims  to  own  the 
property  in  her  own  right.  Freem.  Ex'ns,§§  394, 424-430;  2  Wait, 
Aet.  &  Def.  o.  49,  art.  1,  pp.  411-418. 

Mrs.  Ludes  is  entitled  to  have  her  day  in  court,  but  she  cannot 
have  her  day  in  court  in  proceedings  in  aid  of  execution,  in  a  case  in 
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\i  hich  she  is  not  a  party,  except  by  a  circuitous  action,  which  is  never 
encouraged,  and  is  generally  abhorred  both  in  law  and  equity.  The 
plnintifiPs  in  error,  defendants  below,  suggest  that  a  receiver  might  be 
appointed  in  proceedings  in  aid  of  execution,  and  that  the  receiver 
might  commence  an  action  against  Mrs.  Ludes,  to  have  her  title  to 
the  property  set  aside  and  declared  void;  but  such  a  proceeding  is 
an  indirect  and  circuitous  way  of  obtaining  justice,  and  the  plaintiff 
in  such  an  action  (the  receiver)  has  no  personal  interest  in  the  con- 
troversy or  in  the  result  of  the  suit.  Equity  will  certainly  not  de- 
clare such  a  remedy  a  plain,  direct,  specific,  and  adequate  remedy. 
The  soul  and  spirit  of  our  Civil  Code  is  that  every  person,  so  far  as 
is  practicable,  shall  commence  and  prosecute  his  own  actions  in  his 
own  name.  Growell  v.  Ward,  16  Kan.  61  et  seq.  But  the  proceed- 
ing suggested  by  the  plaintiffs  in  error,  defendants  below,  would  be  a 
proceeding  where  a  party  prosecutes  an  action  through  some  other 
percon  and  in  some  other  person's  name.  Now,  while  this  may  prob- 
ably be  done  in  some  cases  in  proceedings  in  aid  of  execution,  yet  it 
should  not  be  done  in  any  case  where  the  party  interested  can  just 
as  conveniently  prosecute  the  action  in  his  own  name.  The  kind  of 
action  which  we  are  now  considering  is  a  kind  of  action  of  long  stand- 
ing, and  is  well  recognized  by  all  courts  of  equity,  and  there 
*55  is  nothing  anywhere  in  the  ^statutes  that  attempts  in  terms 
to  abolish  it;  and  while  the  statutes  providing  for  proceed- 
ings in  aid  of  execution  do  not  attempt  to  annul  or  destroy  any  other 
kind  of  action  or  proceeding,  they  would  really  seem  to  recognize 
some  other  kind  of  action  or  proceeding  to  accomplish  the  same  pur- 
pose. Section  481  of  the  Civil  Code,  which  is  the  first  section  pro- 
viding for  proceedings  in  aid  of  execution,  provides  that  the  property 
therein  mentioned  "shall  be  subject  to  the  payment  of  such  judgment 
by  action f  or  as  hereinafter  prescribed."  We  would  think  it  would  be 
a  great  surprise  to  the  legal  profession  if  we  should  hold  that  an  ac- 
tion like  the  present  could  not  be  maintained. 

We  shall  now  proceed  to  consider  the  order  of  the  district  court 
sustaining  the  plaintiffs'  demurrer  to  the  second,  third,  and  fourth 
defenses  of  the  defendant  M.  J.  Ludes'  answer.  The  second  defense 
was  simply  that  the  plaintiffs  had  no  lien  upon  any  property  belong- 
ing to  M.  J.  Ludes,  and  that  M.  J.  Ludes  did  not  own  any  property  sub- 
ject to  execution.  It  is  now  urged  by  the  plaintiffs  in  error,  defend- 
ants below,  that  if  the  plaintiffs  below  had  no  lien  upon  any  property 
belonging  to  M.  J.  Ludes,  then  that  they  cannot  maintain  this  action. 
This  is  certainly  a  mistake.  Even  if  the  plaintiffs  had  no  lien  upon 
any  property  belonging  to  M.  J.  Ludes,  or  even  upon  the  property 
transferred  by  M.  J.  Ludes  to  T.  M.  Ludes,  and  which  M.  J.  Ludes 
now  claims  belongs  to  T.  M.  Ludes,  it  would  make  no  difference ;  and 
we  really  suppose  the  plaintiffs  below  did  not  have  any  such  lien. 
But  what  right  had  M.  J.  Ludes  to  complain  of  the  order  of  the  court 
below  in  sustaining  the  plaintiffs'  demurrer  to  this  second  defense  of 
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his  answer?  The  plaintiffs  are  not  attempting  to  take  any  property 
to  which  he  makes  any  claim.  They  are  simply  attempting  to  take 
property  which  Mrs.  T.  M.  Ludes  claims.  And,  in  legal  contempla- 
tion, it  cannot  hurt  a  judgment  debtor  very  much  to  take  property 
belonging  to  some  other  person  to  pay  bis  debts. 

The  third  and  fourth  defenses  of  M.  J.  Ludes'  answer  may 
*56  *be  considered  together.  In  substance,  they  are  simply  that 
the  plaintiffs  instituted  proceedings  in  aid  of  execution  upon 
their  judgment;  that  a  referee  was  appointed ;  that  M.  J.  Ludes  was 
examined  before  the  referee  with  reference  to  his  property,  and  with 
reference  to  the  same  property  which  is  now  in  controversy;  that  the 
referee  made  a  report;  that  the  district  court  refused  to  make  any 
order  upon  such  report,  but  finally  dismissed  the  proceedings  in  aid 
of  execution.  This  is  the  dismissal  pleaded  in  the  third  defense  of 
M.  J.  Ludes'  answer,  and  the  supposed  former  adjudication  pleaded 
in  the  fourth  defense  of  his  answer.  We  do  not  think  that  the  mat- 
ters pleaded  in  these  last-mentioned  defenses  can  operate  as  a  bar  to 
the  plaintiffs'  action.  The  proceedings  were  probably  dismissed  simply 
because  it  was  found  that  Mrs.  Ludes  was  the  real  party  in  interest, 
and  that  she  was  not  a  party  to  such  proceedings.  They  were  prob- 
ably dismissed  for  the  purpose  that  some  action  or  proceeding  might 
be  instituted  in  which  Mrs.  Ludes  could  be  made  a  party,  and  that 
she  might  then  have  an  opportunity  to  defend  and  protect  her  alleged 
rights  and  interests  in  the  property.  The  decisions  of  courts  in  states 
where  proceedings  in  aid  of  execution  are  held  by  such  courts,  under 
their  staivtes,  to  be  substitutes  for  creditors'  bills,  can  have  no  ap- 
plication in  this  state;  for  we  do  not  think  that  under  our  statutes 
proceedings  in  aid  of  execution  can  be  held  to  be  full  and  complete 
snbstitutes  for  actions  in  the  nature  of  creditors'  bills;  but  such  ac- 
tions, under  our  statutes,  may  still  be  maintained  where  the  facts 
are  such  as  to  warrant  such  actions.  And  again,  we  might  say: 
What  right  has  M.  J.  Ludes  to  complain  of  this  ruling  of  the  court? 
He  admits  that  he  has  no  interest  in  the  property  in  controversy,  and 
that  all  his  former  interest  therein  has  passed,  from  himself  to  his 
wife;  and  in  legal  contemplation,  it  does  not  hurt  him  to  any  con- 
siderable extent  to  take  his  wife's  property  to  pay  his  debts.  The 
present  action  is  really  and  substantially  between  the  plaintiffs  and 
Mrs.  Ludes,  who  claims  to  own  the  property,  and  not  between 
*57  the  plaintiffs  and  M.  J.  *Ludes,  who  makes  no  claim  what- 
ever to  the  property  in  controversy.  M.  J.  Ludes,  however, 
was  properly  made  a  party  defendant. 
The  judgment  of  the  court  below  will  be  a£Brmed, 
(All  the  justices  concurring.) 
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School-District  No.  25,  Stafvorp  Co.,  v.  Statb  of  Kansas. 

July.  Term,  1882. 

School- District:  Valid  BondB.  In  1875  the  legislature  of  the  state  of 
Kansas  passed  an  act  detaching  a  portion  of  the  territory  of  Stafford 
county,  and  attaching  the  same  to  the  county  of  Barton.  Laws  1875, 
c.  61,  p.  88.  Within  this  detached  and  attached  territory  a  school-dis- 
trict was,  in  May,  1878,  created  and  organized  by  the  county  superintend- 
ent of  Barton  county,  acting  in  conjunction  with  the  inhabitants  of  such 
school-district,  which  school-district  was  numbered  58.  Shortly  after- 
wards, school-district  bonds  were  duly  voted  and  issued,  for  the  purpose 
of  building  a  school-house;  and  the  bonds  were  sold  by  the  school-district 
to  the  school-fund  commissioners  of  the  state  of  Kansas,  who  purchased 
them  with  money  drawn  from  the  permanent  school  fund  of  the  state. 
Afterwards  it  was  discovered  that  the  detaching  of  said  territoiy  from  the 
county  of  Stafford  reduced  the  area  of  Stafford  county  below  the  consti- 
tutional limits,  (Const,  art.  9,  §  1;)  and  thereupon  a  proceeding  was  in- 
stituted in  the  supreme  court  to  test  the  constitutionality  of  the  legisla- 
tive act,  and  to  restore  the  detached  territory.  State  v.  St.  John,  12  Kan. 
♦591.  The  act  was  declared  unconstitutional  hy the  supreme  court;  and 
thereupon  the  boundaries  of  Stafford  and  Barton  counties,  as  they  had 
existed  before  the  act,  were  restored,  and  all  this  detached  and  attiiched 
*  territory,  including  that  within  the  limits  of  school-district  No.  58,  be- 
came again  a  part  of  Stafford  county.  For  some  time  thereafter,  no  ef- 
fort was  made  to  disorganize  or  change  school-district  Ko.  58;  it  retained 
its  number;  was  composed  of  the  same  inliabitants;  was  controlled  by  the 
same  officers,  and  enjoyed  all  the  privileges  that  it  had  enjoyed  during 
the  time  that  it  was  included  within  and  subject  to  the  jurisdiction  of  the 
county  of  Barton.  The  school-house  which  had  been  built  with  the  avails 
of  these  bonds  was  still  used  and  occupied  by  the  inhabitants  of  the  dis- 
trict; and  the  school  census  was  taken  in  Stafford  county  as  it  had  been 
in  Barton  county;  and  a  requisition,  made  upon  the  permanent  school 

♦58  fund  for  its  (the  school-dis*trict's)  due  proportion  of  the  distributive 
share  of  such  fund,  was  duly  honored,  and  it  received  the  money  to 
-  which  it  was  supposed  to  be  entitled,  just  the  same  as  ail  other  school- 
districts  of  the  state  of  Kansas  received  their  money.  Up  to  this  time, 
the  county  of  Stafford  had  been  an  unorganized  county,  and  attached  to 
Pawnee  county  for  judicial  purposes.  Laws  1874,  c.  67,  §  2;  Comp. 
Laws  1879,  p.  328.  But  soon  after  the  restoration  of  this  territory  to 
Stafford  county,  such  county  was  duly  organized ;  and  thereupon  the  first 
county  superintendent  of  Stafford  county  proceeded  to  renumber  the 
school-distaricts  within  the  territory  which  had  been  detached  and  restored, 
but  left  the  boundaries  theieof  the  same  as  they  had  been  created  by  the 
county  superintendent  of  Barton  county.  In  the  ensuing  fall  an  elec- 
tion of  officers  took  place,  and  the  county  superintendent  who  was  then 
elected  proceeded  to  change  the  boundaries  of  all  these  districts,  enlarging 
some  and  diminishing  others,  but  in  no  instance  leaving  the  boundaries 
of  any  district  the  same  as  they  had  been  made  by  the  county  superintend- 
ent of  Barton  county.  In  the  case  of  school-district  Ko.  58,  however,  the 
territory  was  enlarged  in  all  directions,  and  named  school-district  No.  25, 
which  last-mentioned  school-district  included  all  the  territory  which  had 
previously  been  included  within  the  original  boundaries  of  school-district 
No.  58.  .Held,  that  school-district  No.  58  was  irregularly  created  and 
organized,  and  therefore  at  the  time  of  its  creation  and  organization  was 
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not  a  school-district  dejure;  that,  instead  of  being*  created  and  organized 
bjthe  county  superintendent  of  Barton  county,  acting  in  conjunction 
with  the  people  of  such  school-district,  as  it  was  created  and  organized,  it 
should  have  been  created  and  organized  by  a  deputy  county  superintend- 
ent of  Stafford  county,  appointed  by  the  county  commissioners  of  Pawnee 
county,  sudi  deputy  county  superintendent  acting  in  conjunction  wiUi 
the  peoi^e  of  such  school-district.  Laws  1878,  c.  72,  §§  31,  32;  Gomp. 
Laws  1879,  pp.  270,  271.  But  as  the  people  of  the  district  were  at  the 
time  entitled  to  have  the  district  created  and  organized ;  and  as  there  were 
valid  and  existing  laws  authorizing  the  same  to  |>e  done,  and  as  tlie  dis- 
trict was  in  fact  created  and  organized  in  exact  conformity  to  such  laws, 
except  as  to  such  irregularity;  and  was  created  and  organized  by  the 
people  of  the  district*  acting  in  conjunction  with  the  county  superintend- 
ent of  Barton  county,  who  was  authorized  by  law  and  within  his  own  ju- 
risdiction to  so  act  in  the  creation  and  organization  of  school-districts; 
and  as  this  district  was  at  tliat  time  in  fact,  though  not  in  law,  within 
the  territorial  jurisdiction  of  such  county  superintendent;  and  as  the  va- 
lidity and  legal  existence  of  the  district  were  recognized  by  all  persons 
who  had  or  were  authorized  to  have  dealings  with  the  district, — ^the  dis- 
trict was  undoubtedly  a  school-district  de  facto,  notwithstanding  such 
irregularity;  and  all  its  acts  were  and  are  now  binding,  not  only  upon 
the  district  itself,  and  upon  thii-d  persons,  but  also  upon  its  successor,  said 
school-district  No.  25.^ 

*59      *£rror  from  Stafford  district  court. 
The  case  is  stated  in  the  petition. 

A.  B.  Jetmore  and  Davis  <t  Taylor^  for  plaintiff  in  error. 

W.  A.  Johnston^  Atty.  Gen.,  and  W.  H,  Rossington^  {A.  L.  Redden^ 
of  counsel,)  for  the  State. 

VALBNTiNEy  J.  Tbis  was  an  action  brought  by  the  state  of  Kan- 
sas against  school-district  No.  25,  Stafford  county,  to  establish  the 
liability  of  said  school-district  upon  certain  bonds  and  coupons  issued 
by  school-district  No.  58,  Barton  county.  The  facts  of  the  case,  ad 
Bet  forth  in  the  petition  of  the  plaintiff,  are  in  substance  as  follows : 
By  an  act  of  the  legislature  of  1875,  (Laws  1875,  c.  61,  p.  88,)  cer- 
tain territory  included  within  the  boundaries  of  the  unorganized 
county  of  Stafford  was  detached  from  that  county,  and  added  to  and 
included  within  the  boundaries  of  the  county  of  Barton.  Within  this 
territory,  in  accordance  with  law,  and  upon  the  petition  of  the  inhab- 
itants, the  county  superintendent  of  Barton  county  proceeded  to,  and 
did,  in  May,  1878,  constitute  and  create  school-district  No.  58. 
Shortly  after  the  creation  of  this  school-district,  the  electors  thereof , 
in  pursuance  of  law,  and  at  an  election  duly  ordered  and  held,  voted 

'  When  organisation  of  school-distriot  cannot  be  questioned.  Atchison,  T.  &  8.  F.  R. 
Co.  T.  Wilson,  83  Kan.  223,  S  Pac.  Rep.  2S1. 

Under  the  laws  or  Miasoorl,  (Revision  1879,  J  7021,)  the  call  for  the  first  meeting  to 
oigtnixe  a  sohool-diatrict  most  proceed  from  tax-payeis  residing  within  the  territory 
to  be  incorporated  I  and  failure  to  comply  with  these  statutory  requirements  inrali- 
dates  the  organization,  and  all  taxation  resulting  therefrom.  Ferryman  v.  Bethune, 
(Mo.)  1 8.  W.  Rep.  2SI . 

A4  to  the  effecJt  of  a  luuDicipal  corporation  bcin^  declared  to  have  been  illegally  or- 
S*nized,  and  to  be  without  a  valid  existence,  see  Laird  v.  City  of  De  Soto,  22  Fed.  Rep. 
i2L 
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to  issue  the  bonds  of  the  school-district  for  the  purpose  of  erecting  a 
school-house  within  such  district.  The  bonds  were  issued  in  con- 
formity with  this  vote,  and  the  proceeds  arising  from  the  sale  thereof 

were  expended  in  the  building  of  a  school-house.  The  pur- 
*60      chasers  of  these  bonds  *were  the  school-fund  commissioners 

of  the  state  of  Kansas,  who  bought  them  with  money  drawn 
from  the  permanent  school  fund  of  the  state,  and  the  bonds  there- 
upon became  a  part  of  that  fund.  It  was  subsequently  discovered  that 
the  detaching  of  this  territory  from  the  unorganized  county  of  Staf- 
ford by  the  legislative  act  above  mentioned  reduced  the  area  of  Staf- 
ford county  below  the  constitutional  limits,  (Const,  art.  9,  §  1;)  and 
thereupon  a  proceeding  was  instituted  in  the  supreme  court  of  the 
state,  to  test  the  constitutionality  of  the  legislative  act,  and  to  re- 
store the  detached  territory.  State  v.  St.  John,  21  Ean.  *591.  The 
said  act  was  held  to  be  unconstitutional  by  the  supreme  court;  and 
thereupon  the  boundaries  of  Stafford  and  Barton  counties  as  they 
existed  before  the  act  were  restored,  and  all  this  territory,  including 
that  within  the  limits  of  school-district  No.  58,  became  again  a  part 
of  Stafford  county.  For  some  time  thereafter  no  effort  was  made  to 
disorganize  or  change  school-district  No.  58.  It  retained  its  number; 
was  composed  of  the  same  inhabitants;  was  controlled  by  the  same 
officers,  and  enjoyed  all  the  privileges  that  it  had  enjoyed  during  the 
time  that  it  was  included  within  and  subject  to  the  jurisdiction  of  the 
county  of  Barton.  The  school-house  which  had  been  built  with  the 
avails  of  these  bonds  was  still  used  and  occupied  by  the  inhabitants 
of  the  district,  and  the  school  census  was  taken  in  Stafford  county  as 
it  bad  been  in  Barton,  and  a  requisition  made  upon  the  permanent 
school  fund  for  its  (the  school  district's)  due  proportion  of  the  distrib- 
utive share  of  such  fund  was  duly  honored,  and  it  received  the  money 
to  which  it  was  supposed  to  be  entitled,  just  the  same  as  all-other 
BchooUdiSiricts  of  the  state  of  Kansas  received  their  money.  Soon 
after  the  restoration  of  this  territory,  the  county  of  Stafford  was  or- 
ganized; and  thereupon  the  first  county  superintendent  of  Stafford 
county  proceeded  to  renumber  the  school-districts  within  the  territory 
which  had  been  detached  and  restored,  but  left  the  boundaries  thereof 
the  same  as  they  had  been  created  by  the  county  superintendent  of 

Barton  county.  In  the  ensuing  fall  an  election  of  officers  took 
*61       place,  and  the  *county  superintendent  who  was  then  elected 

proceeded  to  change  the  boundaries  of  all  these  districts,  en- 
larging some  and  diminishing  others,  but  in  no  instance  leaving  the 
boundaries  of  any  district  the  same  as  they  had  been  made  by  the 
county  superintendent  of  Barton  county.  In  the  case  of  school-dis- 
trict No.  58,  however,  the  territory  was  enlarged  in  all  directions, 
and  named  school-district  No.  25,  Stafford  county,  which  last-^men- 
tioned  school-district  included  all  the  territory  which  had  previously 
been  included  within  the  original  boundaries  of  school-district  No. 
58,  Barton  county. 
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The  defendant  demurred  to  the  plaintifiTs  petition,  upon  the 
groand  that  it  did  not  set  forth  facts  sufficient  to  constitute  a  wuse  of 
action.  Upon  the  hearing  of  this  demurrer  the  court  below  overruled 
the  same,  and  delivered  the  following  opinion : 

"This  case  Is  heard  on  petition,  and  demurrer  thereto. 

"The  petition  shows  that  school-district  No.  58,  in  Barton  county,  Kansas, 
was,  as  a  matter  of  fact,  duly  and  properly  organized.  That  being  so  organ- 
ized,  and  after  having  complied  with  all  the  statutory  conditions  precedent, 
did,  on  the  twenty*fifth  day  of  May,  1878,  execute  and  deliver  the  two  certain 
bonds  or  obligations  in  writing,  with  interest  coupons  thereto  attached,  and 
sell  the  same  to  the  commissioners  of  the  permanent  school  fund  of  the  state 
of  Kansas,  whereby  they  became  the  property  of  the  state  of  Ki^nsas,  the 
plaintiir  in  this  action.  That  the  plaintiff  still  holds  theni,  the  same  being 
doeand  unpaid.  That  becauseof  the  unconstitutionality  of  the  law,  approved 
March  5,  1875,  attaching  a  portion  of  the  county  of  Stafford,  including  this 
territory,  to  Barton  county,  the  territory  of  said  school-district  was  relegated 
to  Stafford  county;  and  at  the  commencement  of  this  suit  and  at  the  present 
time  this  territory,  with  its  inhabitants  and  school  property,  is  included  in  and 
fonns  a  part  of  said  school-district  No.  25,  Stafford  county,  Kansas. 

**The  above  is  a  sufflcieut  statement  of  the  case  in  the  plaintiff's  petition  to 
lead  us  to  a  consideration  of  the  questions  raised  by  the  demurrer  of  the  de- 
fendant, which  are: 

"(1)  Though,  as  a  matter  of  fact,  school-district  No.  58,  Barton 
*62  county,  Kansas,  was  organized  and  issued  its  bonds  f'and  sold  them 
to  the  state  permanent  school  fund  of  Kansas,  as  alleged  in  the  plain- 
tiffs petition,  yet,  as  a  matter  of  law,  no  such  school-district  ever  existed,  for 
the  reason  that  the  said  act  of  the  legislature,  wliich  took  the  territory  form- 
ing said  district  from  Stafford  county,  was,  and  has  been  held  by  our  supreme 
coart,  unconstitutional,  and  that  therefore  the  superintendent  of  Barton 
county  had  no  power  to  put  in  motion  the  machinery  whereby  said  district 
was  created,  or  to  issue  and  sell  the  bonds  in  question,  and  hence  what  he  did 
Wiis  alisolutelv  void. 

'*(2)  That  if  school-district  No.  58,  Barton  county,  Kansas,  was  a  school-dis- 
trict with  power  to  issue  bonds,  sell  them,  and  bind  itself  by  its  promise  to 
par  them,  school-district  No.  25,  Stafford  county,  is  not  liable  on  such  bonds, 
because  it  is  another  and  distinct  corporation. 

"Now,  conceding  the  unconstitutionality  of  the  act  of  the  legislature  tak- 
ing the  territory  included  within  this  district  with  other  territory  from  Staf- 
ford county,  and  attaching  it  to  Barton  county,  was  school-district  No.  58, 
Barton  county,  Kansas,  at  the  time  it  issued  the  bonds,  the  payment  of  which 
Is  demanded  by  this  suit,  such  a  corporation  as  could  execute  and  sell  and  de- 
liver bonds,  and  bind  itself  by  its  promise  to  pay  them  ?  I  think  it  was.  The 
law  making  its  territory  a  part  of  Barton  county  was  approved  March  5, 1875. 
In  May,  1878,  (more  than  three  years  afterwards,)  there  being  no  question  of 
the  validity  of  such  law,  the  superintendent  of  public  instruction  of  Barton 
county,  pursuant  to  the  provisions  of  the  law  in  such  case  made  and  provided, 
together  with  the  people  of  the  territory  within  the  boundaries  of  said  district, 
created  and  constituted  such  territory  and  the  inhabitants  thereof  a  school-dis- 
trict, and  numbered  the  same  58. 

''It  is  conceded  as  a  matter  of  fact  that  every  step  necessary  to  constitute 
a  proper  school-district  under  the  laws  of  the  state  of  Kansas  was  duly  and 
properly  taken  in  the  creation  of  said  district  No.  58,  and  that  afterwards 
eveiy  step  necessary  for  the  proper  and  legal  issue  of  bonds  by  a  school-district 
was  duly  and  legally  taken  in  connection  with  the  execution,  sale,  and  delivery 
iit  the  bonds  by  district  No.  58. 
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''On  the  authority  of  the  case  of  Hildreth  v.  Mclntire,  19  Amer.  Dec.  p.  63, 
(1  J.  J.  Harshall,  ^06.)  as  well  as  the  decisions  of  our  own  supreme  court  in 
fthe  cases  of  wildman  v.  Anderson,  17  Kan.  pp.  344,  347,  348;  Voss 
*63  '  V.  School-*Dlstrict,  18  Kan.  pp.  467,  472,  473;  Krutz  v.  Taola  Town 
Co.,  20  Kan.  pp.  402,  408;  and  Pape  v.  Capitol  Bank,  Id.  440. 445,— 
I  am  satisfied  that  the  law  recognizes  a  corporation  de  facto  as  distinguished 
from  a  corporation  dejure^  in  the  same  manner  and  to  the  same  extent  that  it 
recognizes  an  officer  de  facto  from  an  officer  dejure,  and  that  the  same  rule 
that  defines  and  distinguishes  an  officer  de  facto  from  an  officer  dejure  also 
defines  and  distinguishes  a  corporation  de/ac to  from  a  corporation  de  Jura. 
An  officer  de  facto  is  one,  thougli  not  a  good  officer  in  law,  who  has  color  of  ap- 
pointment or  an  election,  and  whose  acts,  therefore,  the  law  recognizes  as  vabd. 
Applying  this  definition  to  a  corporation,' a  corporation  de  facto  is  one  though 
not  good  in  law  upon  an  inquiry  in  the  nature  of  quo  warranto^  yet  exists  by 
color  of  authority,  the  acts  of  which  the  policy  of  the  law  recognizes  as  bind- 
ing upon  it  and  third  parties.  Such  a  corporation  must  have  tlie  same  de 
facto  existence  as  a  corporation  dejure^ — that  is,  it  must  exist  in  fact,  and  be 
apparently  possessed  of  all  the  powers  of  a  corporation  cfa  Jure,  and  must  exist 
in  good  faith,  holding  itself  up  before  the  public  as  a  corporation,  with  full 
power  to  act  as  such. 

"School-district  No.  58  was  duly  and  properly  organized.  It  had  an  actual 
de  facto  existence,  and  for  a  long  time  held  itself  up  before  the  public  as  such, 
and  in  good  faith  claimed  to  be  a  proper  corporation,  and  so  dealt  with  the 
public  (including  this  plaintiff,)  issued  its  bonds,  sold  them,  and  with  the  pro* 
ceeds  built  within  its  boundaries  a  school-house,  organized  and  ran  a  school 
therein,  and  as  such  school-district  obtained  its  share  of  the  state  school  fund, 
and  used  the  same  in  like  manner  as  de  jure  school-districts.-  If  all  these 
things  did  not  make  school-district  No.  58  a  corporation  de  fa/ito,  then  it  is 
difficult  to  understand  what  would.  But  the  defendant  claims  that  the  color 
of  authority  to  act,  or  the  corporate  existence,  must  flow  from  a  constitutiomil 
law,  and  that  the  action  of  the  superintendent  of  Barton  county  and  the  in- 
habitants of  said  district  58,  Barton  county,  was  under  a  void  law,  and  there- 
fore void.  It  is  true  that  the  law  of  1875,  attaching  a  portion  of  the  territory 
of  Stafford  county  to  Barton,  was  void;  but  such  law  did  not  authorize  the 
creation  of  a  school-district.  The  action  of  the  superintendent  of  Barton 
county  and  the  inhabitants  included  within  the  boundaries  of  district  Ko.58, 
of  Barton  county,  in  creating  said  district  No.  58  out  of  a  portion  of 
*64  such  attached  terri^tory,  was  authorized  by  another  and  valid  law  of 
the  state.  But  the  position  taken  by  the  defendant,  so  far  as  it  relates 
to  the  necessity  that  the  authority  to  act  be  under  a  constitutional  law,  is  not 
the  true  one.  I  think  the  weight  of  authority  on  this  subject  supports  the  po- 
sition that  the  acts  of  one  who  claims  to  be  the  officer  he  assumes  to  be,  and 
has  color  of  an  appointment,  or  an  election  under  a  legislative  act  having  all 
the  forms  of  law,  until  such  act  is  adjudged  unconstitutional  in  the  courts, 
are  valid  and  binding  upon  the  officer  and  third*  parties;  and  the  same  rule  ap- 
plies to  corporations.  £x  piurte  ^Strang,  21  Ohio  St.  610;  Laver  v.  McGlach- 
lin,  28  Wis.  364-366;  Brown  v.  O'Connell,  4  Amer.  Kep.  89,  36  Conn.  432. 
In  this  latter  case,  the  legislative  autliority  of  the  state  of  Conpecticut  at- 
tempted to  give  authority  to  the  city  council  of  the  city  of  Hartford  to  appoint 
a  police  judge.  The  city  exercised  such  delegated  authority  and  appointed  a 
police  judge,  who  for  a  time  served  as  such.  Afterwards  the  law  conferring 
such  authority  was  adjudged  unconstitutional,  and  the  appointments  under 
its  provision  void;  and  yet  the  acts  of  the  judge  while  acting  as  such  were 
held  by  the  court  of  last  resort  of  said  state  to  l^  valid,  and  the  judge  an  offi- 
cer  de  facto.  So  in  this  case,  the  law  attaching  the  territory  of  Staiford  county* 
including  the  territory  of  district  58,  Barton  county,  to  Barton  County  juris- 
diction of  such  territory  for  school-district  purposes;  and  the  district  created 
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by  him,  and  the  inhabitants  thereof  within  such  territory,  existed  at  least  by 
color  of  authority  emanating  from  tlie  law-making  power  of  the  state.  See 
CLse  of  State  v.  Carroll.  9  Amer.  Rep.  pp.  428-4-34,  38  Conn.  449. 

"So,  in  like  manner,  a  corporation  created  pursuant  to  and  acting  under 
such  a  law,  is  a  corporation  de  facto.  It  may  be  a  question  whether,  when 
aft^r  the  law  of  1875  was  adjudged  unconstitutional,  and  Stafford  county 
was  held  to  exist,  with  its  territory,  the  same  as  immediately  before  the 
passage  of  said  act,  and  said  county  of  Stafford  was  temporarily  organized, 
and  the  county  superintendent  of  said  county  recognized  school-district  No. 
58,  created  while  such  territory  was  a  part  of  Barton  county,  by  taking  a 
census  of  the  pupils  of  school  age  therein,  reporting  the  same,  and  obtaining 
from  tlie  state  school  fund  the  apportionment  of  such  fund  for  said  district, 
such  district  did  not  thereby  ripen  into  a  corporation  de  jure.  But 
♦65  it  certainly  became  a  corporation  de  facto,  with  *power  to  issue  and 
sell  its  bonds,  and  bind  itself  by  its  promise  to  pay  them.  Such  be* 
ing  the  case,  was  the  liability  of  said  district  58,  Barton  county,  transferred 
to  the  defendant,  district  No.  25,  Stafford  county?  I  think  it  was.  The  de- 
fendant district  succeeded  to  all  the  rights  and  property  of  said  district  58, 
including  all  its  territory,  inhabitants,  school  property,  and  power  of  taxa- 
tion, and  by  reason  thereof  assumed  the  indebtedness  of  the  extinguished  cor- 
poration, district  58,  the  successor  of  which  it  became.  The  supreme  court 
of  the  United  States,  in  the  case  of  Mount  Pleasant  v.  Beckwith,  100  U.  S. 
514,  has  so  decided. 

'*It  may  properly  be  said  that  this  is  not  a  case  where  a  non-resident  cor- 
poration went  into  a  jurisdiction  and  induced  the  inhabitants  thereot  to  vote 
bonds  for  the  benefit  of  such  foreign  corporation,  but  one  in  which  the  inhab- 
itants of  the  jurisdiction  on  their  own  motion  voted  bonds  for  their  own  ben- 
efit to  build  a  school-house  in  which  to  educate  their  own  children,  and  w^ho 
then  went  abroad  with  their  bonds,  and  induced  others  to  purciiase  them. 
For  this  reason,  together  with  the  fact  that  all  the  property  of  district  58  is 
now  in  the  possession  of  the  defendant  district,  the  equities  of  this  case  are 
with  the  plaintiff,  and  the  plaintiff  has  a  right  to  recover.  The  petition, 
therefore,  states  a  sufficient  cause  of  action. 

**The  demurrer  is  overrnled,  and  judgment  entered  for  the  plaintiff  for  the 
sum  of  $245.33,  to  bear  interest  at  10  per  cent,  from  the  fifth  day  of  January, 
1882," 

This  ruling  of  the  court  below  overruling  the  defendant's  demurrer 
JB  the  only  ground  upon  which  the  defendant,  plaintiff  below,  bases 
its  petition  in  error,  and  the  only  ground  upon  whioh  it  seeks  a  re- 
versal of  the  judgment  of  the.  court  below.  The  defendant,  plaintiff 
in  error,  claims  that  school-district  No.  58  never  was  a  school-dis- 
trict either  de  jure  or  defacto^  and  consequently  that  the  court  below 
erred  in  holding  that  such  district  was  a  school-district  de  facto,  and 
m  holding  that  the  defendant  was  liable  on  the  bonds  in  controversy, 
as  the  saccessor  of  such  school-district  No,  58.  Was  the  ruling  of 
the  conrt  below  erroneous?  It  would  be  very  unfortunate  for  the  in- 
terests of  justice  if  such  were  really  the  case.  Here  we  have 
*66  an  act  of  the  legislature,  plain  and  explicit  in  all  its  ^terms, 
providing  in  unmistakable  language  for  detaching  this  terri- 
tory from  the  county  of  Stafford,  and  attaching  the  same  to  the  county 
of  Barton ;  and  for  years  all  persons  believe  the  act  to  be  valid,  though 
for  occult  reasons  the  act  is  void ;  and  in  the  full  faith  that  the  act 
is  vaUd  and  that  the  territory  has  been  so  detached  and  attached,  the 
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inhabitants  of  such  territory  duly  petition  the  county  superintendent 
of  Barton  county  to  create  this  school-district  from  such  territory;  be 
makes  the  necessary  order;  the  school-district  is  duly  organized;  the 
school  census  is  duly  taken ;  a  school  meeting  is  duly  called;  a  di- 
rector, a  clerk,  and  a  treasurer  are  duly  elected ;  a  petition  is  duly 
circulated  for  the  submission  of  a  proposition  to  vote  bonds  to  build 
a  school-house;  the  bonds  are  regularly  voted  and  issued  in  con- 
formity to  law,  and  duly  registered  by  the  county  clerk  of  Barton 
county,  under  the  direction  of  the  officers  of  the  school-district;  and 
with  the  money  arising  from  the  sale  of  these  bonds — which,  by  the 
way,  are  duly  offered  for  sale,  and  sold  to  the  school-fund  commis- 
sioners of  the  state  of  Kansas,  in  accordance  with  the  statutes  of  the 
state — a  school-house  is  built;  a  school-teacher  is  employed;  the 
children  of  the  district  there  congregate  within  its  commodious  shel- 
ter, and  are  there  taught  the  elements  of  knowledge;  and  this  con- 
tinues from  the  date  of  this  organization,  which  was  in  every  respect 
legal  in  form,  down  to  and  long  after  the  time  when  the  decision  of 
the  supreme  court  declares  the  legislative  enactment,  which  detached 
this  territory  from  Stafford  county  and  attached  the  same  to  Barton 
county,  to  be  unconstitutional  and  void.  Even  after  this  decision  is 
made,  the  old  number  of  the  school-district  is  for  some  time  pre- 
served, and  the  organization  preserved  intact,  with  the  same  officers 
as  before  the  decision;  and  the  district  by  its  old  number  makes  its 
claim  for  such  proportion  of  school  money  as  its  census  of  children  of 
school  age  shows  it  to  be  entitled  to,  and  it  receives  the  same. 

This  district  was  everywhere  recognized  and  acknowledged  to  be  a. 
legal  and  valid  district.  It  was  not  only  so  recognized  and 
*67  acknowledged  by  its  own  inhabitants  and  by  its  *own  officers, 
but  it  was  also  recognized  and  acknowledged  to  be  a  legal  and 
valid  school-district  by  the  county  officers  of  Barton  and  of  Stafford 
counties,  and  also  by  the  state  officers  of  the  state  of  Kansas;  and 
all  this  recognition  would  seem  to  have  been  in  the  best  of  faith,  and 
without  the  slightest  element  of  dishonesty  or  fraud. 

There  can  be  no  doubt  that  when  the  inhabitants  of  this  territory 
petitioned  to  be  constituted  a  school-district,  they  did  it  in  the  best 
of  faith;  without  the  slightest  intent  to  commit  a  fraud;  without  any 
purpose  to  repudiate  any  indebtedness  which  they  might  create,  and 
in  fact  innocent  of  the  slightest  belief  on  their  part  that  they  might 
repudiate  such  indebtedness  by  reason  of  the  unconstitutionality  of 
the  act  of  the  legislature  which  made  them  residents  of  Barton  county. 
There  can  be  as  little  doubt  that  the  county  superintendent  believed, 
when  he  issued  the  order  creating  this  school-district,  that  he  was 
acting  within  the  scope  of  his  authority,  and  was  proceeding  in  strict 
compliance  with  his  official  duty.  Neither  can  it  be  supposed  that 
the  school-fund  commissioners,  when  they  purchased  these  bonds,  be- 
hoved otherwise  than  that  they  were  dealing  with  a  legal  and  valid 
school-district,  possessing  all  the  lawful  rights,  all  the  powers,  privi- 
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leges,  and  immunities  possessed  by  other  school-districts  of  the  state. 
There  was  nothing,  in  fact,  to  pat  them  upon  inquiry  as  to  the  defect- 
ive character  of  this  organization,  because,  although  in  furtherance 
of  justice  the  courts  uphold  the  maxim  that*'ignorance  of  law  excuses 
no  one,"  it  is  nevertheless  true  that  the  unconstitutionality  of  legisla- 
tire  acts,  until  they  are  attacked  directly,  is  often  so  latent  and  obscure 
as  not  to  be  discoverable,  even  by  courts  of  justice,  in  any  casual  ex- 
amiuation  of  such  acts.  In  this  instance  the  element  of  unconstitu- 
tionality was  entirely  outside  of  the  act  itself,  bidden  and  obscure, 
and  could  only  be  discovered  by  ascertaining  the  actual  area  within 
the  diminished  boundaries  of  Stafford  county.  And  the  fact  that  the 
jurisdiction  and  power  of  Barton  county,  over  this  attached  ter- 
•68  ritory,  were  exercised  without  question  for  years,  would  *seem 
to  indicate  that  the  defect  in  this  act  was  not  discovered  or 
known  prior  to  the  commencement  of  the  action  in  the  supreme  court, 
in  which  action  this  act  of  the  legislature  was  declared  unconstitu- 
tional and  void. 

The  plaintiff  in  error,  defendant  below,  claims  that  school-district 
No.  58  could  not  have  been  a  de  facto  organization,  or  school-district, 
because,  as  it  claims,  there  was  no  law  in  existence  under  which  it 
eoald  have  been  organized,  or  could  have  a  legal  and  valid  existence. 
This  we  think  is  a  mistake.  It  was  organized  under  the  general  laws 
of  the  state  authorizing  the  creation  and  organization  of  school-dis- 
tricts, (Laws  1876,  c.  122,  art.  8;  Comp.  Laws  1879,  p.  824  et  seq,;) 
and  every  act  that  was  done  or  performed  with  reference  to  the  organ- 
ization of  this  school-district,  was  done  and  performed  under  valid 
and  existing  laws.  The  school-district  was  not  organized  under  the 
act  changing  the  boundaries  of  Stafford  and  Barton  counties,  for  that 
act  made  no  provision  for  the  organization  or  creation  of  school-dis- 
tricts. That  act  said  nothing  with  reference  to  school-districts.  But 
the  school-district  was  really  and  in  fact  organized  and  created  un- 
der said  chapter  122,  art.  8,  of  the  Laws  of  1876,  and  the  bonds  were 
voted  and  issued  under  valid  and  existing  laws,  and  the  school-fund 
commissioners  purchased  the  same  under  valid  and  existing  laws. 

It  has  been  suggested,  however,  that  the  most  difficult  question  for 
the  defendant  in  error  (plaintiff  below)  to  overcome  is  one  growing 
out  of  the  fact  that  the  territory  comprising  school-district  No.  58  was 
taken  from  the  unorganized  county  of  Stafford  before  the  bonds  were 
voted  or  issued,  and  was  returned  again  to  the  unorganized  county  of 
Stafford  after  the  bonds  were  so  voted  and  issued;  and  that  no  stat- 
ute then  existed  authorizing  the  creation  or  organization  of  school- 
districts  in  unorganized  counties.     In  other  words,  that  the  school- 
district  No.  58  was  created  and  organized  and  the  bonds  were  voted 
and  issued,  while  the  territory  of  such  school-district  belonged,  in 
legal  contemplation,  to  an  unorganized  opunty,  and  while  there 
*69      was  in  fact  no  statute  anthor*izing  the  creation  or  organiza- 
tion of  a  Bcbool-district  in  an  unorganized  county.    If  this 
v.29k— 4 
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were  so,  it  might  be  asked,  can  there  be  a  de  facto  school-distriot  in 
an  unorganized  county,  when  there  is  no  law  authorizing  the  organ- 
ization or  creation  of  any  school-district  in  such  unorganized  county  ? 
This  would  certainly  be  a  very  difficult  question  if  in  fact  there  was 
such  an  omission  in  the  statutes  as  has  been  suggested;  but,  under 
the  circumstances  of  this  case,  we  woold  still  think  that  the  question 
might  perhaps  be  answered  in  the  affirmative.  A  school-district  is 
not  necessarily  or  really  a  school-district  of  any  particular  county, 
but  it  is  more  properly  a  school-district  of  the  state.  There  is  no  in- 
exorable necessity  or  inherent  reason  why  a  school-district  should  exist 
only  in  an  organized  county.  There  is  no  reason  in  the  nature  of 
things  why  it  might  not  exist  in  several  counties,  as  is  often  the  case; 
or  why  it  might  not  exist  in  an  unorganized  county,  or  indeed,  out- 
side of  any  and  every  organized  or  unorganized  as  well  as  in  an  or- 
ganized county.  This  very  case  shows  that  a  school-district  can  in 
fact  be  created  and  organized  in  an  unorganized  county;  and  a  school- 
district  in  fact  is  properly  a  school-district  de  facto,  although  it  may 
not,  in  legal  contemplation,  be  a  school-district  de  jure;  and  all  the 
acts  and  doings  of  a  corporation  de  facto  must  be  treated  as  legal  and 
valid  as  to  third  persons,  unless  there  is  something  more  to  make 
such  acts  or  doings  illegal  or  invalid  than  the  mere  fact  that  the  cor- 
poration is  not  a  corporation  de  jure.  But  it  is  not  true  that  there 
is  no  statute  authorizing  the  creation  or  organization  of  a  school-dis- 
trict in  an  unorganized  county;  for  certainly  sections  31  and  32  of 
chapter  72  of  the  Laws  of  1873,  by  the  clearest  implication,  if  not  in 
positive  terms,  authorize  the  creation  and  organization  of  school-dis- 
tricts in  unorganized  counties.  Comp.  Laws  1879,  pp.  270,  271. 
This  statute  provides  for  the  appointment  of  a  deputy  county  super- 
intendent for  the  unorganized  county  by  the  county  commissioners 
of  the  county  to  which  the  unorganized  county  is  attached  for  judicial 
purposes;  and  also  provides  that  all  school-districts  in  such 
*70  unorganized  county  shall  be  separately  described  *and  num- 
bered. In  the  present  case,  Stafford  county  was  attached  to 
Pawnee  county  for  judicial  purposes,  \Laws  1874,  o.  67,  §  2;  Comp* 
Laws  1879,  p.  323 ;)  and  the  county  commissioners  of  Pawnee  county 
evidently  had  the  authority  to  appoint  a  deputy  county  superintend- 
ent for  Stafford  county,  who,  with  the  people  of  such  county,  might 
have  created  and  organized  school-districts  in  Stafford  county,  the 
same  as  though  such  county  had  been  duly  organized.  It  is  true 
that  the  present  school-district  was  not* so  created  or  organized,  and 
therefore  that  at  the  time  of  its  creation  and  organization  it  was  not 
a  school-district  dejure;  but  as  before  stated,  it  was  unquestionably  a 
school-district  de  facto.  It  is  true  that  it  was  not  created  and  organ- 
ized by  a  deputy  county  superintendent  of  Stafford  county  appointed 
by  the  county  commissioners  of  Pawnee  county,  acting  in  conjunc- 
tion with  the  people  of  such  district,  but  it  was  in  fact  created  and 
organized  by  the  county  superintendent  of  Barton  county,  acting  in 
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coDJanction  with  the  people  of  such  district,  and  therefore  its  crea- 
tiou  and  organization  were  irregular  in  point  of  law ;  but,  except  for 
this  irregularity,  it  was  created  and  organized  in  strict  conformity  to 
all  the  requirements  of  law,  and  to  all  the  forms  of  law,  and  from  the 
beginning  to  the  end  was  created  and  organized  by  persons  author- 
ized to  create  and  organize  school-districts.  The  act  of  the  legisla- 
ture attempting  to  change  the  boundaries  of  Stafford  and  Barton 
coanties  was  passed  by  a  body  of  men  legally  authorized  to  change 
the  boundaries  of  counties;  the  district  was  created  and  organized 
by  men  authorized  by  law  to  create  and  organize  school-districts;  the 
people  of  the  district  had  a  right  to  have  the  district  created  and  or- 
ganized at  the  time  when  it  was  created  and  organized,  and  out  of 
the  very  territory  out  of  which  it  was  createjl  and  organized,  and 
without  waiting  for  the  organization  of  Stafford  county;  and  the  dis- 
trict was  created  and  organized  by  these  people  acting  in  conjunc- 
tion with  the  county  superintendent  of  Barton  county,  who  had  au- 
thority within  his  own  jurisdiction  (and  the  territory  out  of  which  this 
school-district  was  cresBted  and  organized  was,  in  fact  though 
*71  not  in  *law9  within  his  jurisdiction)  to  act  in  the  creation  and 
organization  of  school-districts ;  and  the  district  was  afterwards 
recognized  as  a  legal  and  valid  school-district  by  all  persons  having 
dealings  with  the  district,  and  by  persons  authorized  by  law  to  deal 
with  and  to  recognize  the  validity  and  legal  existence  of  school-dis- 
tricts; and  this  de  facto  organization  of  the  district  was  not  annulled 
or  abrogated  when  its  territory  was  set  back  into  Stafford  county,  but 
its  organisation  was  preserved  and  made  valid  by  ratification,  and  by 
the  recognition  of  all  persons  having  dealings  with  it;  and  Stafford 
county  was  immediately  afterwards  organized  as  a  county,  and  it  in- 
cluded within  its  boundaries  this  school-district  now  in  controversy. 

Under  all  the  circumstances  of  this  case,  we  think  it  must  be  held 
that  school-district  No.  58  was  a  school-district  de  facto,  and  that  its 
acts  are  binding  upon  the  district  and  upon  third  persons,  the  same 
as  though  it  had  been  a  school-district  de  jure;  and  therefore  that  its 
bonds  were  not  only  valid  as  against  it,  but  are  also  valid  as  against 
its  SQceessor,  the  present  plaintiff  in  error,  defendant  below. 

In  addition  to  the  authorities  already  cited,  we  would  refer  to  the 
following  authorities,  cited  by  counsel  for  defendant  in  error :  Thomp- 
son V.  Abbott,  61  Mo.  176;  Scaine  v.  Belleville,  39  N,  J.  Law,  526; 
Broughton  v.  Pensaoola,  93  U.  S.  266;  Town  of  Depere  v.  Town  of 
Bellevue.  31  Wis.  120,  125;  Morgan  v.  Beloit,  7  Wall.  613;  Beloit 
V.  Morgan,  Id.  619 ;  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  536, 555 ; 
Mills  V.  Gleason,  11  Wis.  470. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*72      *BoARD  OF  Gom'bs  of  Smith  Co.  v.  Board  of  Gom*B8  of 

OSBOBNB   Go. 

July  Tenn,  1882. 

Counties:  Liability  for  Medioal  SeiTioes  to  Friflonen*  The  board  of 
county  commissioners  of  Smith  county  sued  the  board  of  county  commis* 
sioners  of  Osborne  county,  and  alleged  as  a  cause  of  action  that  prisoners 
from  Osborne  county  were  confined  in  the  county  jail  of  Smith  county, 
and  that,  while  so  confined,  they  became  dangerously  sick  and  needed  med- 
ical care  and  treatment;  that,  by  reason  of  the  poverty  of  such  prisoners,, 
medical  care  and  treatment  could  be  procured  only  upon  the  order  of  the 
board  of  county  comjpissioners  of  Smith  county;  and  that  the  board  mado 
such  order,  and,  in  pursuance  thereof,  medical  care  and  treatment  were 
furnished;  and  that  the  board  paid  for  the  same.  There  were  no  allega- 
tions that  the  board  of  county  commissioners  of  Osborne  county  ever 
made  any  order  or  gave  any  consent  that  any  medical  care  or  treatment, 
should  be  furnished  to  such  prisoners;  nor  does  it  appear  that  any  town- 
ship trustee  or  the  sheriff  of  either  county  ever  authorized  the  same;  nor 
does  it  appear  that  the  prisoners  were  then,  or  ever  had  been,  residents 
of  Osborne  county.  Under  such  circumstances,  held,  that  the  board  of 
county  commissioners  of  Osborne  county  is  not  liable  to  the  board  of 
county  commissioners  of  Smith  county  for  the  medical  care  and  treatment 
f urnislied  to  said  prisoners;  that,  if  medical  attendance  was  necessary  in 
the  present  case,  and  if  the  prisoners  were  unable  to  pay  for  the  same, 
it  would  be  entirely  proper  for  the  board  of  county  commissioners  of  Os- 
borne county,  in  its  discretion,  under  section  331  of  the  Criminal  Code, 
to  "allow  a  moderate  compensation  for  medical  services"  furnished  to 
the  prisoners.  See,  also,  Comp.  Laws  1879,  c.  79,  p.  598,  §  8.  It  waa 
not,  however,  the  duty  of  the  board  of  county  commissioners  of  Smith 
county,  under  said  section  331  of  the  Criminal  Code,  or  under  any  other 
section  of  the  statutes,  to  furnish  medical  attendance  to  the  prisoners  from 
Osborne  county,  confined  in  the  county  jail  of  Smith  county. 

• 

Error  from  Osborne  district  court. 
The  case  is  stated  in  the  petition. 
*73       *A.  M.  Corn,  Co.  Atty.,  for  plaintiff  in  error. 

Z.  T,  Walrond,  Co.  Atty.,  for  defendant  in  error. 

Valentine,  J.  This  action  was  brought  by  the  board  of  county 
commissioners  of  Smith  county  against  the  board  of  county  commis* 
sioners  of  Osborne  county,  for  use  of  the  county  jail  of  Smith  county, 
and  for  medical  care  and  treatment.  The  plaintiff's  petition  reads 
as  follows : 

"And  now  comes  the  said  plaintifif,  the  county  of  Smith,  and  complains  of 
said  defendant,  the  county  of  Osborne,  and  for  cause  states:  (1)  That  the  said 
defendant  is  indebted  to  said  plaintiff  in  the  sum  of  two  hundred  and  lO-lOO 
dollars,  for  the  use  and  hire  of  plaintiff's  Jail,  during  the  years  1879,  1880, 
and  1881.  (2)  Plaintiff  says  that  while  said  defendant's  prisoners  were  so. 
confined  in  said  plaintiff's  jail  for  the  commission  of  criminal  offenses,  they 
became  dangerously  sick,  thereby  necessitating  immediate  medical  care  and 
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treatment.  Plaintift  says  that  by  reason  of  the  poverty  of  said  defendant's 
prtBoners,  being  unable  to  pay  for  said  medical  treatment,  they  could  procure 
the  necessary  medical  care  and  treatment  only  upon  the  order  of  the  board  of 
ooanty  commissioners  of  the  said  Smith  county.  Flaintifl  says  that  by  rea- 
son as  aforesaid,  said  board  of  county  commissioners  of  said  Smith  county 
made  an  order  furnishing  to  said  prisoners  the  necessary  care  and  treatment, 
and  that  said  medical  care  and  treatment  were  furnished  to  said  prisoners  as 
aforesaid  in  pursuance  of  said  order,  and  that  plaintiff  paid  the  same  in  the 
sum  of  sixty-two  and  75-100  dollars,  which  was  the  reasonable  charge  for  the 
same.  And  that  there  is  now  justly  due  and  unpaid  to  said  plaintiff,  by  rea- 
son as  aforesaid,  the  sum  of  two  hundred  and  sixty-three  and  85-100  dollars, 
for  which  they  pray  judgment,  together  with  costs  of  suit." 

It  will  be  seen  from  the  foregoing  petition  that  the  plaintiff  at- 
tempted to  allege  two  causes  of  action,  numbered  **V*  and  '*2,"  re- 
spectively. The  defendant  answered  to  the  first  cause  of  action,  de- 
nying generally  all  the  material  allegations  thereof;  and  de- 
*74  murred  to  the  second  cause  of  action  upon  *tbe  ground  that 
the  facts  stated  therein  did  not  constitute  any  cause  of  action. 
The  court  below  sustained  the  demurrer,  and  the  defendant  excepted; 
and  now,  as  plaintiff  in  error,  brings  the  case  to  this  court,  and  as- 
signs the  ruling  of  the  court  below  upon  the  demurrer  as  error. 

We  think  the  plaintiff's  petition  is  defective.  It  does  not  appear 
from  any  of  the  allegations  contained  therein  that  the  board  of  county 
commissioners  of  Osborne  county  ever  made  any  order  or  gave  any 
consent  that  any  medical  care  or  treatment  should  be  furnished  to  the 
prisoners  from  Osborne  county  confined  in  the  county  jail  of  Smith 
county;  nor  does  it  appear  that  any  township  trustee,  or  the  sheriff 
of  either  county,  ever  authorized  any  such  medical  care  or  treatment ; 
nor  does  it  appear  that  the  prisoners  were  then,  or  ever  had  been, 
residents  of  Osborne  county.  Under  such  circumstances,  we  do  not 
think  that  the  board  of  county  commissioners  of  Osborne  county  is 
liable  for  the  medical  care  and  treatment  furnished  to  the  prisoners 
in  the  present  case.  Boberts  v.  Pottawatomie  Co.,  10  Kan.  *2d ; 
Smith  V.  Shawnee  Co.,  21  Kan.  *669;  Pottawatomie  Co.  v.  Morrall, 
19  Kan.  141;  Clay  Go.  v.  Benner,  27  Kan.  225;  Atchison  Co.  v. 
Tomlinaon,  9  Kan.  *167;  Gomp.  Laws  1879,  c.  25,  art.  8;  chapters 
53  and  79. 

There  does  not  appear  to  be  any  statute  authorizing,  the  commis* 
sioners  of  Smith  county  to  furnish  medical  care  and  treatment  to  the 
prisoners  from  Osborne  county  confined  in  the  county  jail  of  Smith 
county;  and,  indeed,  there  does  not  seem  to  be  any  statute  authoriz- 
ing the  county  commissioners  of  Smith  county  to  furnish  anything  in 
the  way  of  care  or  treatment,  or  bedding,  or  sustenance,  to  prisoners 
from  Osborne  county  confined  in  the  county  jail  of  Smith  county. 
The  statutes  seem  to  contemplate  that  whenever  these  things  are  to 
be  famished,  the  sheriff  of  the  county  in  which  the  jail  is  situated 
shall  furnish  them.  Comp.  Laws  1879,  p.  294,  c.  25,  §  105;  Id.  p. 
512,  c.  53,  §§  3-10.     And  the  board  of  county  commissioners  of  the 
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county  from  wbioh  iliQ  prisoners  come  should  pay  the  sherlfif 
*75       for  everything  which  *he  has  rightly  and  properly  furnished 

to  the  prisoners.  If  medical  attendance  was  necessary  in  the 
present  case,  and  if  the  prisoners  are  unable  to  pay  for  the  same,  it 
would  be  entirely  proper  for  the  board  of  county  oommiBsioners  of 
Osborne  county,  in  its  discretion,  under  section  831  of  the  Criminal 
Code,  to  "allow  a  moderate  compensation  for  medical  services"  fur- 
nished to  the  prisoners.  See,  also,  Comp.  Laws  1879,  c.  79,  p.  593, 
§  8.  It  was  not  the  duty,  however,  of  the  board  of  county  commis- 
sioners of  Smith  county,  under  said  section  331  of  the  Criminal  Code, 
to  furnish  medical  attendance  to  the  prisoners  from  Osborne  county 
confined  in  the  county  jail  of  Smith  county.  Said  section  331  does 
not  provide  for  any  such  thing. 
The  ruling  and  judgment  of  the  court  below  will  be  affirmed. 
(All  the  justices  concurring.) 


J.  M.  W.  Jones  Stationery  &  Paper  Co.  and  others  v.  F.  Q. 

HENTia. 

July  Term.  1882. 

Ezesution:  Money  in  Custodia  Legis:  Priorities.  A  constable,  M., 
who  held  an  order  of  attachment  against  W.>  levied  the  same  upon  cer- 
tain property  belonging  to  W.,  and  took  the  same  into  his  possession. 
Afterwards,  Constable  K.  attempted  to  levy  an  execution  against  W. 
upon  the  same  property,  and  did  everything  necessary  to  be  done  in  or- 
der to  make  the  levy  good  and  valid,  except  that  he  did  not  obtain  the 
immediate  possession  of  the  property.  Afterwards,  Constable  M.,  while 
still  holding  the  possession  of  the  property,  levied  another  execution 
against  W.  u])on  the  property.  Constable  M.  then  sold  a  sufficient 
amount  of  the  property  to  satisfy  the  attachment,  and  continued  to  hold 
the  remainder  of  the  property  in  his  possession.  The  plaintiffs  in  the 
executions  then  agreed  that  Constable  K.  should  take  the  property  still 
in  the  possession  of  Constable  M.  into  his  (K.'s)  possession,  and  should 
advertise  and  sell  the  same,  and  dispose  of  the  proceeds  thereof  in  satis- 
fying the  executions,  in  the  order  as  should  be  determined  by  the  district 
court  in  an  action  to  be  instituted  for  that  purpose  in  that  court 

*76  between  the  plaintiffs  in  theexe*cutions.  This  agreement  was  fully 
carried  out,  and  the  district  court  decided  that  the  proceeds  of  the 
sale,  $225,  should  be  paid  to  the  execution  plaintiff,  whom  Constable  K. 
represented.  The  other  execution  plaintiff  then  took  the  case  to  the  su- 
preme court,  where  the  judgment  of  the  district  court  was  reversed,  and 
it  was  held  by  the  supreme  court  that  the  execution  plaintiff  represented 
by  Constable  M.  was  entitled  to  the  proceeds  of  such  sale,  and  the  case 
was  remanded  to  the  district  court  for  further  proceedings.  Afterwards, 
the  execution  debtor  assigned  his  interest  in  the  proceeds  of  said  sale  to 
H.,  and  H.  demanded  such  proceeds  from  Constable  K.,  and  Constable 
K.  then  commenced  this  action,  which  is  an  action  in  the  nature  of  a  bill 
of  interpleader,  for  the  purpose  of  having  the  question  determined  by  the 
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district  conit  as  to  whom  Constable  K.  should  pay  said  proceeds.  The 
district  court  decided  in  favor  of  H.,  and  rendered  judgment  accord- 
ingly. Heldf  error;  that  the  priorities  of  rights  with  reference  to  these 
proceeds  are  as  follows:  First,  the  execution  plaintiff  represented  by 
Constable  M.;  second,  the  execution  plaintiff  represented  by  Constable 
K.;  thirds  H. 

Error  from  Shawnee  district  court. 

The  case  is  stated  in  the  opinion. 

L.  J.  Webb  and  D.  E.  Sowers^  for  plaintififs  in  error. 

F.  (?•  Hentig,  defendant  in  error,  for  himself. 

VALBNTiNBy  J.  This  oaso  grows  ont  of  the  same  facts  as  are  re- 
ported in  the  oase  of  Stationery  &  Paper  Go.  v.  Case,  26  Kan.  299, 
together  with  certain  other  and  additional  facts,  which  will  be  men- 
tioned hereafter  in  this  opiniQn.  The  facts  of  this  case,  stated  briefly, 
are  as  follows :  Some  time  in  the  year  1880,  F.  N.  Miller,  a  consta- 
ble, of  Topeka,  levied  an  attachment,  issued  in  a  certain  case,  in 
whiob  John  Foley  was  the  plaintiff  and  George  0.  Wilmarth  was  the 
defendant,  upon  certain  goods  belonging  to  George  0.  Wilmarth. 
Afterwards,  and  while  the  goods  were  still  in  the  possession  of  Con- 
stable Miller,  A.  Euykendall,  another  constable',  attempted  to 
*77  levy  three  executions  upon  them,  *which  executions,  in  the 
aggregate,  amounted  to  (453  and  costs.  The  plaintiffs  in  these 
executions  were:  (1)  M.  H.  Case;  (2)  the  Williamson-Stewart  Ta- 
per Company;  and  (8)  T.  J.  Kellam  &  Co.  George  0.  Wilmarth  was 
the  defendant  in  all  these  executions.  Afterwards,  Constable  Miller 
levied  five  executions  upon  the  same  property,  which  executions 
amounted,  in  the  aggregate,  to  $382  and  costs.  The  plaintiffs  in 
these  last-mentioned  executions  were  as  follows:  (1)  The  Western 
News  Company;  (2)  James  Douglas;  (3)  J.  M.  W.  Jones  Stationery 
&  Paper  Company;  (4)  Beynolds  &  Beynolds;  and  (5)  Eate  Douglas. 
George  0.  WiUnarth  was  the  defendant  in  all  these  executions.  Aft- 
erwards, Constable  Miller  sold  a  suflSoient  amount  of  these  goods  to 
satisfy  the  attachment  in  the  case  of  Foley  v.  Wilmarth;  and  there 
still  remained  in  his  possession  a  portion  of  the  goods,  of  the  value  of 
about  $225.  The  question  then  arose  as  to  which  had  the  superior 
right  to  the  possession  of  these  goods  still  remaining  unsold,  and  the 
prior  lien  thereon — Constable  Miller,  or  Constable  Euykendall;  and, 
to  save  costs  and  expenses  and  much  litigation,  it  was  agreed  by  the 
plaintiffs  in  all  these  executions  that  Constable  Euykendall  might  take 
the  possession  of  the  goods  under  bis  executions,  and  advertise  them 
for  sale,  and  sell  them,  and  deposit  the  proceeds  of  the  sale  in  the 
Topeka  Bank ;  and  that  the  question  as  to  which  of  the  two  constables, 
and  as  to  which  of  the  two  sets  of  plaintiffs  in  the  executions,  had  the 
fiQperior  right  to  the  possession  of  the  goods,  and  the  prior  right  to 
the  proceeds  of  the  sale  thereof,  should  be  submitted  to  the  district 
eoQrt  for  its  determination.     Tbis.  entire  agreement  was  strictly  com- 
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plied  with  and  carried  ont  by  the  parties  and  the  constables.  Gon- 
Btable  Kuykendall  took  the  possession  of  the  goods,  advertised  them 
for  sale  and  sold  the  same  for  $225,  and  deposited  the  proceeds 
thereof  in  the  Topeka  Bank ;  and  the  question  of  the  priority  of  rights 
and  of  liens  was  submitted  to  the  district  court  for  its  determination  ; 
which  court  decided  that  Constable  Kuykendall,  and  the  parties  whom 
he  represented,  had  the  prior  right  with  respect  to  the  prop- 
*78  erty,  and  the  prior  right  to  receive  *the  proceeds  thereof.  The 
case  was  then  taken  to  the  supreme  court,  which  reversed  the 
decision  of  the  district  court,  holding  that  Constable  Miller,  and  the 
plaintiffs  in  execution  whom  he  represented,  had  the  prior  right  to  the 
goods,  and  to  the  proceeds  thereof.  Stationery  &  Paper  Co.  v.  Case, 
26  Kan.  299.  After  the  case  had  been  so  reversed,  and  after  it  had 
been  remanded  to  the  district  court,  George  0.  Wilmarth,  the  execu- 
tion debtor  in  all  these  cases,  transferred  his  interest  in  the  proceeds 
of  the  sale  of  the  goods  to  F.  G.  Hentig,  by  executing  the  following 
instrument  in  writing,  to-wit: 

"ToPEKA,  Kansas,  November  5,  1881. 
"A.  Kuykendall  toG,  0.  Wilmarth^  Dr. 

"To  amount  of  my  goods  sold  by  you  as  constable,       -        -        -    $225. 

"For  value  received,  I  hereby  assign  and  transfer  to  F.  G.  Hentig  all  my 
right,  title,  and  interest  to  and  in  the  above  account,  and  authorize  him  to  col- 
lect the  same  for  his  own  use  and  benefit.  George  0.  Wilmarth." 

Hentig  then  demanded  the  money — said  proceeds — of  Kuykendall, 
and  Kuykendall  then  commenced  this  action  in  the  nature  of  a  bill 
of  interpleader,  to  have  the  qiiestion  determined  as  to  who  was  en- 
titled to  receive  the  money.  The  court  below  decided  that  Hentig 
was  entitled  to  receive  the  same ;  and  the  plaintiffs  in  error  now  bring 
the  case  to  this  court  for  the  purpose  of  having  the  decision  of  the 
court  below  reversed. 

We  think  the  court  below  committed  error;  for,  whoever  may  be 
entitled  to  the  proceeds  of  said  goods,  we  think  it  certainly  cannot  be 
Hentig.  When  Constable  Miller  first  levied  his  attachment  upon 
the  goods,  he  obtained  a  lien  thereon,  and  a  right  to  the  possession 
thereof,  paramount  to  the  adverse  claims  of  all  other  persons ;  and, 
as  against  Miller,  the  constable,  and  Foley,  the  plaintiff  in  the  at- 
tachment, Constable  Kuykendall  and  the  parties  whom  he  represented 
could  not,  and  did  not,  obtain  any  interest  in  the  goods.  Kuyken- 
dall's  attempted  levies  upon  the  goods  were  at  that  time,  as  against 
Miller  and  the  parties  whom  he  represented,  ineffectual  and  void. 
The  subsequent  levies,  however,  of  the  subsequent  executions 
*79  held  by  Miller,  were  valid  and  bind*ing,  although,  of  course, 
they  were  subsequent  in  time  and  subsequent  in  right  to  the 
levy  of  Foley's  attachment;  and  there  has  nothing  transpired  since 
that  time  to  destroy  or  invalidate  these  levies  made  by  Miller,  except 
the  subsequent  agreement  had  between  all  the  plaintiffs,  and  the  pro- 
ceedings  had  under  such  agreement.    Afterwards,  as  previously  stated. 
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Euykendall,  b;  virtue  of  his  levies  of  the  executions  iTtrbioh  be  held  in 
his  hands,  and  by  virtue  of  the  agreement  of  the  parties,  obtained 
the  possession  of  the  goods,  and  advertised  the  same  for  sale,  and  sold 
them. 

Now,  as  against  Miller,  and  the  parties  whom  he  represented,  this 
did  not  give  Euykendall,  and  the  parties  whom  he  represented,  any 
priority  of  right  to  the  goods,  or  to  the  proceeds  thereof.  •  Beally,  as 
between  Miller  and  the  parties  whom  he  represented,  on  the  one  side, 
and  Eaykendall  and  the  parties  whom  he  represent^d,  on  the  other 
side,  the  levies  made  by  Euykendall  must  be  treated  as  void.  Sta- 
tionery &  Va-per  Co.  v.  Case,  26  Ean.  299.  But  it  does  not  follow 
from  this  that  as  between  Euykendall  and  the  parties  whom  he  rep- 
resented, on  the  one  side,  and  George  0.  Wilmarth  and  his  assignee, 
Hentit![,  on  the  other,  that  the  levies  made  by  Euykendall  must  still 
be  treated  as  void.  Euykendall  attempted,  in  good  faith,  to  levy  upoii 
the  goods ;  he  did  at  the  time  everything  that  was  necessary  to  be 
done  in  order  to  make  the  levy  valid,  except  that  he  did  not  get  the 
immediate  possession  of  the  property;  but  afterwards,  and  by  virtue 
of  his  levies  and  of  the  said  agreement,  he  did  get  the  full,  complete, 
and  absolute  possession  of  the  property.  This,  we  would  think,  would 
be  sufficient,  as  against  Wilmarth  and  his  assignee,  to  make  the  lev- 
ies made  by  Euykendall  valid.  Indeed,  as  against  Wilmarth  and  his 
assignee,  we  would  think  that  we  should  consider  that  all  the  levies 
made  by  both  Miller  and  Euykendall  were  valid.  Of  course,  when 
we  come  to  determine  the  priorities  of  rights  as  between  the  parties 
represented  by  Miller  on  the  one  side,  and  the  parties  represented  by 
Koykendall  on  the  other  side,  we  must  say  that  the  rights  of  the  par- 
ties represented  by  Miller  are  paramount.  But  when  we  come 
*80  to  consider  the  priori"^ ties  of  rights  as  between  Wilmarth's  as- 
signee on  the  one  side,  and  any  of  the  other  parties  or  persons 
on  the  other  side,  we  must  say  that  the  rights  of  all  the  other  parties 
and  persons,  except  those  of  Wilmarth  himself,  are  paramount  to  the 
rights  of  Wilmarth^s  assignee,  Hentig.  Hentig  is  now  asking  for  the 
money  which  Euykendall  received  on  the  sale  of  said  goods.  But 
when  Euykendall  received  it,  did  he  not  have  the  right  as  against 
Wilmarth  to  appropriate  it  to  the  satisfaction  of  the  executions  which 
be  then  held  in  his  hands  against  Wilmarth  ?  and  this,  even  though 
his  prior  levies  may  have  been  void.  A  constable  has  a  right  to  ap- 
propriate any  money  of  the  execution  debtor,  which  may  come  into 
his  constable's  hands,  to  the  satisfaction  of  any  execution  which  the 
constable  may  hold  against  the  execution  debtor.  At  this  time  Hen- 
tig had  no  interest  in  the  matter.  The  assignment  to  him  had  not 
yet  been  executed.  We  would  think,  from  the  agreed  statement  of 
facts  and  the  admission  of  the  parties,  that  the  priorities  of  the  rights 
of  the  parties  with  reference  to  the  proceeds  of  the  sale  made  by  Euy- 
kendall are  as  follows:  (1)  The  Western  News  Company;  (2)  James 
DoQglas;  (3)  J.  M.  W.  Jones  Stationery  &  Paper  Company;    (4) 
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Beynolds  Sd  Reynolds;  (6)  Rate  Douglas;  (6)  M.  H.  Case;  (7)  Will- 
iamson-Stewart  Paper  Company;  (8)  T.  J.  Eellam  &  Co.;  and  (9) 
F.  G.  Hentig,  assignee  of  George  0.  Wilmarth.  Foley's  claim  was 
satisfied  out  of  the  proceeds  of  the  sale  made  by  Constable  Miller. 
Foley,  of  course,  bad  a  lien  prior  to  the  claims  of  any  of  the  other 
parties.     But  his  lien  has  been  satisfied. 

This  case  is  an  equitable  proceeding,  and  we  think  we  should  look 
upon  the  rights  of  all  the  parties,  so  far  as  legal  principles  will  permit^ 
in  a  purely  equitable  manner;  and,  doing  so,  we  think  that  there  is 
nothing  as  between  Hentig,  the  assignee  of  Wilmarth,  on  the  one  side, 
and  the  judgment  creditors  of  Wilmarth,  on  the  other  side,  that  should 
render  any  of  the  proceedings  had  in  this  case  void.  Euykendairs 
levies  can  be  said  to  be  void  only  as  against  those  who  claim  nnder 
Miller's  levies.  We  think  that  all  the  proceedings  had  in  this 
*81  *case  should  be  treated  as  valid  as  against  Wilmarth's  assignee ; 
and  the  proceeds  of  the  sale  of  Wilmarth's  goods  should  be  paid 
out  to  the  parties  in  accordance  with  their  respective  priorities,  as  we 
have  indicated. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

(All  the  justices  concurring.) 


BoBEBT  H.  Johnson  and  another  v.  Ella  Bubns. 

July  Term,  1882. 

Verdict:  Partly  Unsustained  by  Evidence:  New  Trial.  The  plaintiff 
commenced  an  action,  alleging,  among  other  things,  that  the  defendant, 
as  her  guardian,  received  on  July  1,  1876,  of  her  money  the  sum  of 
ii^l,864;  and  that  on  August  12,  1880,  he  purchased  a  piece  of  land,  and 
paid  therefor  out  of  her  said  money,  the  sum  of  $500;  and  asked  for  judg- 
ment, among  other  things  declaring  that  the  defendant  held  the  title  to 
said  land  in  trust  for  her;  that  a  deed  of  conveyance  for  the  land  should 
be  executed  to  her;  and  for  the  immediate  possession  of  the  property. 
The  case  was  tried  before  the  couit  and  a  jury,  and  the  jury  found,  among 
other  things,  that  the  defendant  used  $500  of  the  plaintiff's  money  in 
purchasing  and  paying  for  said  land.  The  defendant  moved  to  set  aside 
the  verdict  and  findings  of  the  jury,  and  for  a  new  trial,  upon  the  ground 
that  the  same  were  not  sustained  by  suificient  evidence  and  were  contrary 
to  law,  which  motion  was  overruled.  The  court  then  rendered  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant,  ordering,  among  other 
things,  that  the  said  sum  of  $500,  with  interest,  should  be  considered  ai 
lien  upon  the  land  in  controversy,  and  that  the  land  should  be  sold  to 
satisfy  that  amount.  The  defendant  then  took  the  case  to  the  supreme 
court  upon  petition  in  error.  The  record  of  such  case  contains  all  the 
evidence;  and,  from  such  record,  it  does  not  appear  that  there  was  any 
evidence  to  sustain  that  portion  of  the  verdict  which  finds  that  the  de- 
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fiendant  used  S500  of  the  plaintiff's  money  in  the  purchase  of  said  land; 
therefore,  Tieldt  that  the  verdict  must  be  set  aside,  and  a  new  trial 
awarded.' 

Error  from  Bourbon  district  court. 
The  case  is  stated  in  tbe  opinion. 
•82      M.  A.  Harris,  for  plaintiifs  in  error. 
Ware  d  Ware,  for  defendant  in  error. 

Valbntine,  J.  Ella  Burns  brought  an  action  in  the  district  court 
of  Bourbon  county  against  Bobert  H.  Johnson  and  Harriet  E.  John- 
eon,  in  which  she  alleged  that  tbe  Johnsons  were  husband  and  wife; 
that  Bobert  H.  was  appointed  her  guardian  in  the  state  of  Kentucky, 
in  the  year  1870;  that,  as  such  guardian,  be  received  of  her  money, 
on  July  1,  1876,  the  sum  of  $1,864;  that  of  that  sum  he  bad  paid 
her  only  the  sum  of  $200,  the  remainder  being  due  to  her.  She  al- 
leged, among  many  other  things  not  necessary  now  to  fully  set  out, 
that  when  Bobert  H.  removed  to  Kansas  from  Kentucky,  he  brought 
with  him  of  her  money  the  sum  of  $1,100,  and  that  with  that  money 
he  bought  the  eighty  acres  of  land  now  in  controversy,  taking  the 
title  thereto  in  his  own  name,  although,  she  says,  it  was  the  under- 
standing between  her  and  Bobert  H.  that  he  was  to  buy  the  land  for 
her,  take  the  title  in  his  own  name,  and  then,  on  demand,  deed  it  to 
her.  She  alleged  that  she  had  demanded  the  deed  to  the  land,  and 
that  he  had  refused  to  make  it.  She  prayed  for  a  judgment  for  the 
amount  of  money  due  her,  and  for  a  decree  declaring  that  Bobert  H. 
holds  the  title  to  the  land  in  trust  for  her,  and  that  a  deed  of  convey- 
ance for  the  land  should  be  executed  to  her,  and  for  the  immediate 
possession  of  the  property. 

The  defendants  filed  an  answer,  denying  generally  all  the  allega- 
tions of  the  plaintiff's  petition,  and  setting  forth,  among  other  things, 
that  the  land  in  controversy  is  the  defendant's  homestead. 

The  case  was  tried  by  the  court  and  a  jury.  At  the  trial  certain 
questions  were,  by  order  of  the  court,  submitted  to  a  jury; 
*83  among  others,  the  following:  '*Did  defendant  purchase  *the 
property  mentioned  in  the  petition,  with  money  belonging  to 
the  plaintiff,  and  if  so,  how  much  money  did  he  pay  therefor,  and 
when  did  he  pay  it?"  The  jury  found  in  favor  of  the  plaintiff 
and  against  the  defendants,  and  answered  the  foregoing  question 
as  follows:  ''We,  the  jury,  find  that  the  defendant  did  purchase  the 
property  mentioned  in  the  petition  with  money  belonging  to  plaintiff; 
and  we  farther  find  he  paid  $500  for  the  same,  on  or  about  August 
12, 1880." 

^Whenever  tbe  verdict  of  a  Jury,-or  the  finding  of  any  necessary  and  material  fact 
isToWed  in  the  verdict,  is  not  sustained  by  tbe  evidence,  or  bv  any  sufficient  evidence, 
tbe  SQprenie  court  will  set  it  aside  and  grant  a  new  trial,  although  the  verdict  may 
bave  been  approved  by  the  trial  court.  Atchison,  T.  <&  S.  F.  K.  Co.  v.  Wagner,  33  Kau. 
^)  7  Pac  Kep.  204,  and  cases  there  cited. 
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The  defendants  moved  the  court  to  set  aside  the  verdict  and  each 
and  all  the  findings  of  the  jury,  and  for  a  new  trial,  for  the  reason 
that  the  same  were  not  sustained  by  sufficient  evidence,  and  were 
contrary  to  law.  The  court  overruled  the  motion,  to  which  the  de- 
fendants excepted.  Afterwards  the  court  rendered  a  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  Robert  H.  Johnson^ 
for  the  amount  of  the  plaintiff's  claim,  and  also  rendered  a  decree 
against  both  the  defendants,  declaring  the  said  sum  of  $500  and  in- 
terest a  lien  on  the  land  in  controversy,  and  directing  a  sale  thereof 
to  pay  that  amount.  It  was  also  found  that  the  land  was  a  home- 
stead, and  occupied  by  the  defendants  as  such.  But  the  claim  of  the 
plaintiff  for  the  $500  was,  however,  held  superior  to  the  homestead 
interest  of  the  defendants.  The  defendants  excepted  to  all  that  por- 
tion of  the  decree  which  declared  the  sum  of  $500,  with  interest,  a 
lien  on  the  land,  and  which  directed  the  sale  of  the  land. 

It  was  shown  on  the  trial  that  all  the  parties  were  colored  people, 
formerly  slaves,  and  that  they  had  removed  from  Kentucky  to  Kansas 
in  1878.  It  was  admitted  that  the  defendant  Robert  H.  Johnson  was 
the  guardian  of  the  plaintiff  in  Kentucky,  and  as  such  had  received 
about  the  sum  of  money  set  forth  in  the  plaintiff's  petition.  On  be- 
half of  the  plaintiff,  the  deposition  of  one  Lindsay  was  read,  which 
proved  the  guardianship  and  the  receipt  of  the  money.  A  deposition 
of  the  defendant  Robert  H.  Johnson,  which  the  plaintiff  had  caused 
to  be  taken,  was  read  on  her  behalf.  She  was  also  a  witness  for  her- 
self. The  defendant  Robert  H.  was  also  a  witness  on  behalf 
*84  of  the  defendants.  No  other  testimony  was  ^introduced,  and 
it  is  all  fully  set  out  in  the  record  brought  to  this  court.  The 
defendants  below,  as  plaintiffs  in  error,  bring  the  case  to  this  court. 
The  plaintiff  below,  defendant  in  error,  files  a  cross-petition  in  er- 
ror in  this  court,  claiming  that  the  judgment  of  the  court  below  with 
respect  to  the  land  should  have  been  rendered  as  she  prayed  in  her 
petition. 

The  plaintiffs  in  error,  defendants  below,  now  claim  that  it  was 
error  in  the  court  below  not  to  set  aside  the  verdict  and  finding  of 
the  jury  to  the  effect  that  the  land  had  been  bought  with  the  money  of 
the  plaintiff  below;  and  they  also  object  to  that  portion  of  the  decree 
directing  the  sale  of  the  land  to  pay  the  said  sum  of  $500  and  interest. 
The  plaintiffs  in  error,  defendants  below,  further  claim  that  it  was  not 
pretended  at  the  trial,  nor  was  there  any  evidence  showing  that  there 
was  any  agreement  between  the  parties,  by  the  terms  of  which  the 
land  was  bought  by  the  defendant  Robert  H.  for  the  plaintiff,  or  that  it 
was  to  have  been  conveyed  to  her;  and  that  there  was  and  is  a  total 
failure  of  proof  on  that  proposition.  The  jury  found  that  $500  of 
plaintiff's  money  had  been  used  in  the  purchase  of  the  land  in  con- 
troversy, and  the  court  below  refused  to  disturb  the  finding;  and 
th€|  plaintiffs  in  error,  defendants  below,  now  claim  that  there  was 
a  total  failure  of  proof  on  the  part  of  the  plaintiff  on  that  point,  and 
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that  the  uncontradicted  evidence  of  the  defendants  shows'  that  the 
money  with  which  the  defendant  Bobert  H.  bought  the  land  was  his 
own  money,  and  not  the  plaintiff's. 

The  defendant  in  error,  plaintiff  below,  does  not  admit  all  that  the 
plaintiffs  in  error  claim;  but  still  the  defendant  in  error  scarcely 
claims  that  any  evidence  was  introduced  in  the  court  below  to  show 
that  the  land  in  controversy  was  purchased  with  money  in  which  the 
defendant  in  error  had  any  interest ;  and  there  do  not  appear  to  be 
any  facts. in  the  case  which  tend  to  show  that  any  portion  of  the 
money  paid  for  the  land  was  any  portion  of  the  fund  which  Johnson 
held  in  trust  for  the  plaintiff  below.  The  facts,  stated  briefly  and  in 
chronological  order,  are  as  follows:  In  1861  or  1862,  Johnson  re- 
moved to  Frankfort,  Kentucky,  where  he  became  acquainted 
*85  *with  the  plaintiff  below.  Her  name  then  and  until  she  was' 
married  was  Ella  Garter.  In  1867  be  purchased  of  one  Mor- 
rison Butcher  a  piece  of  land  in  Kentucky.  On  October  8,  1870,  he 
was  appointed  guardian  for  the  plaintiff.  On  March  24,  1874,  be 
received  the  deed  for  the  land  which  he  had  purchased  of  Butcher. 
On  July  1,  1876,  he  received  the  plaintiff's  money,  $1,364,  from  the 
goremment  of  the  United  States,  as  pension-money  belonging  to  the 
plaintiff  and  paid  by  the  government  of  the  United  States  in  consid- 
eration of  services  of  her  father,  Benjamin  Garter,  who  lost  his  life 
while  in  the  service  of  the  United  States.  About  March  25,  1878, 
the  parties  removed  from  Kentucky  to  Kansas.  In  February,  1879, 
the  plaintiff  became  eighteen  years  of  age.  In  June,  1880,  Johnson 
sold  his  land  in  Kentucky  for  $600,  and  shortly  afterwards  pur- 
chased the  land  now  In  controversy,  paying  therefor  the  $500  which 
he  received  on  the  sale  of  his  Kentucky  land,  and  agreeing  to  pay 
$300  more,  for  which  he  gave  his  mortgage  on  the  land  in  contro- 
versy. He  received  the  deed  for  the  land  in  controversy  on  August 
12, 1880,  and  shortly  afterwards  made  the  land  his  homestead.  In 
November,  1881,  he  gave  a  second  mortgage  on  the  land  in  contro- 
versy, for  the  sum  of  $350,  and  with  this  money  paid  off  the  first 
mortgage.  Thi^  suit  was  commenced  on  November  8, 1881,  and  the 
trial  therein  was  bad  in  May,  1882.  The  most  of  these  facts  were 
proved  beyond  question,  and  all  of  them  would  seem  to  be  sufficiently 
proved.  The  facts  with  reference  to  the  purchase-money  of  the  land 
in  controversy  were  proved  by  Johnson's  own  evidence,  and  by  cor- 
roborating circumstances.  The  defendant  in  error,  plaintiff  below, 
says,  however,  that  Johnson's  evidence  should  not  be  believed.  There 
does  not  appear,  however,  to  be  anything  in  the  case  which  would 
authorize  a  court  or  jnry  to  disbelieve  it.  But  suppose  that  John- 
son's evidence,  so  far  as  it  is  favorable  to  his  own  side  of  the  case, 
shonld  all  be  disbelieved  and  should  all  be  stricken  out,  still  there 
would  even  then  be  no  evidence  showing  that  any  portion  of  the  pur- 
chase-money  of  the  land  in  controversy  was  any  portion  of  the 
'S6      trust  fund  be^longing  to  the  plaintiff,  and  held  by  Johnson. 
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And  this*  is  so,  even  with  the  most  liberal  view  of  the  law  and  the  ev- 
idence which  the  plaintiff  conld  ask. 

For  the  purposes  of  this  case,  we  shall  assume  that  the  law,  as  it 
is  enunciated  by  the  plaintiff's  counsel  in  his  brief,  is  just  as  coun- 
sel claims  it  to  be.  We  shall  assume  that  the  district  court  and  this 
court,  as  courts  of  equity,  can  follow  the  trust  fund  tbrou^  all  its 
mutations,  its  transformations  and  substitutions,  and  into  whatever 
shape  or  form  it  may  take,  and  give  it  to  the  plaintiff,  at  least  so 
long  as  it  does  not  go  into  the  hands  of  innocent  parties  for  value* 
But  assuming  all  this  to  be  the- case,  still  we  find  no  warrant  in  say- 
ing tbat  the  $500  paid  by  Johnson  for  the  land  in  controversy,  or 
any  portion  thereof,  was  in  any  manner  or  form,  directly  or  re* 
motely,  any  portion  of  the  trust  fund  held  by  Johnson  and  belonging 
to  the  plaintiff.  This  being  the  case,  the  judgment  of  the  court  be- 
low must  be  reversed,  and  the  cause  remanded  for  a  new  trial;  or, 
at  the  option  of  the  plaintiff  below,  the  judgment  may  remain,  ex- 
cept that  portion  thereof  which  declares  the  $500,  with  interest,  to 
be  a  lien  upon  the  land  in  controversy^  and  which  orders  the  land  to 
be  sold  to  satisfy  that  amount.  This  is  in  accordance  with  the  rul- 
ings of  this  court  from  the  organization  of  the  court  to  the  present 
time.  Wherever  a  verdict  or  finding  is  not  sustained  by  any  evi- 
dence or  by  any  sufficient  evidence,  this  court  will  order  the  verdict 
or  finding  to  be  set  aside,  and  will  generally  grant  a  new  trial ;  and 
this  will  be  done  although  the  verdict  or  finding  may  have  been  ap- 
proved by  the  district  court.  Wherever  a  material  fact  which  is  nec- 
essarily included  in  the  verdict  or  finding  is  not  sustained  by  suffi- 
cient evidence,  the  verdict  or  finding  cannot  be  allowed  to  stand,  but 
will  be  set  aside  by  the  supreme  court,  if  it  has  not  already  been  set 
aside  by  the  district  court.     Judgment  reversed. 

(All  the  justices  concurring.) 


*87  *Jacob  M.  Mills  v.  Jacob  BuKHLOff. 

July  Term,  1882. 

1.  Finding:  Conclusiveness.    When  a  written  contract  for  the  sale  of  real 

estate  is  entered  into,  and  upon  the  trial  in  an  action  for  specific  per- 
formance the  trial  court  upon  conflicting  testimony  finds  that  such  writ- 
ten contract  truly  expressed  the  agreement  between  the  parties,  such  find- 
ing on  error  to  this  court  is  conclusive. 

2.  .    A  less  amount  of  testimony  will  Justify  and  uphold  a  finding 

that  a  written  contract  does  not  cover  all  the  matters  agreed  upon  be- 
tween the  parties,  than  one  that  the  contract  so  far  as  it  is  expressed  does 
not  truly  state  the  agreement. 


KILLS  V.  BUEHLIN.  6& 

Error  from  Brown  district  court. 

Action  brought  by  Bueblin  against  Mills,  to  enforce  the  specifi^^ 
performance  of  a  contract.  Trial  at  the  January  term,  1882,  of  the 
district  court,  and  judgment  for  plaintiff.  The  defendant  brings  the 
case  here. 

James  FaUoon,  for  plaintiff  in  error. 

Lacock  dt  May  and  Webb  dt  Martin^  for  defendant  in  error. 

Bbswse,  J.  On  August  17, 1880,  the  parties  in  this  action  entered 
into  the  following  contract : 

"Articles  of  agreement  made  this  seventeenth  day  of  August,  one  thousand 
eight  hundred  and  eighty,  between  Jauob  M.^ills.  of  Brown  county,  Kansas, 
and  Jacob  Buehlin,  of  {jyon  county,  Ohio,  of  the  second  part,  witnesseth: 
That  said  party  of  the  first  part  hereby  covenants  and  agrees,  that  if  the  party 
of  the  second  part  shall  first  make  the  payments  and  perform  the  covenants 
hereinafter  mentioned,  on  his  part  will  convey  and  assure  to  the  party  of  the 
second  part,  in  fee-siihple,  clear  of  all  incumbrances  whatever,  by  good  and 
solBcient  warranty  deed,  the  following-described  premises^  viz.:  Northwest 
one-fourth  of  section  three,  town  two,  range  eighteen.  Brown  county,  Kansas, 
for  the  sum  of  three  thousand  dollars.  And  the  party  of  the  second 
*S8  part  hereby  covenants  and  agrees  to  pay  to  said  party  of  the  first  *part 
the  sum  of  two  hundred  dollars  on  or  before  the  first  day  of  October, 
eighteen  hundred  and  eighty;  eight  hundred  dollars  to  be  paid  on  the  first  day 
of  March,  eighteen  hundred  and  eighty-one;  five  hundred  dollars  on  the  first 
day  of  Octo&r,  eighteen  hundred  and  eighty-two;  five  hundred  dollars  on  Oc- 
tober first,  eighteen  hundred  and  eighty-three;  five  hundred  dollars  on  Octo- 
ber first,  eighteen  htmdred  and  eighty-four;  five  hundred  dollai*s  on  October 
first,  eight^n  hundred  and  eighty-five, — all  of  said  payments  to  bear  seven 
per  cent,  interest  annually,  from  March  1,  1881. 

*'Now  the  foregoing  instrument  to  remain  in  full  force  and  effect  tmtil  this 
Instrument  is  fulfilled.    In  witness,  Jacob  M.  Mills. 

"Jacob  Buehlin. 

his 

'^Witnebs:    John  A.  Dowell  and  James    X    Oollins.'* 

mark. 

In  pursuance  of  that  contract,  defendant  in  error  paid  plainti£F  in 
error,  on  October  1,  1880,  |200.  On  March  1,  1881,  he  tendered 
$800  and  offered  to  execute  notes  and  mortgage  for  $2,000,  which 
plaintiff  in  error  refused;  and  thereupon  defendant  in  error  brought 
ibis  action  to  enforce  a  specific  performance  of  the  contract.  1  he 
district  court  upon  a  trial  sustained  the  defendant  in  error's  claim, 
and  decreed  a  specific  performance.  In  respect  to  this  decree  plain- 
tiff in  error,  defendant  below,  now  alleges  error.  Of  this  written 
contract  both  parties  complain :  the  plaintiff,  that  it  does  not  state 
all  the  matters  agreed  upon ;  the  defendant,  that  even  so  far  as  it 
goes  it  does  not  truly  state  the  contract  between  the  parties.  Upon 
the  trial  the  district  court  found  against  the  defendant  and  in  favor 
of  the  plaintiff,  and  that  as  far  as  it  went  the  writing  truly  expressed 
the  agreement  between  the  parties,  but  that  other  matters  were  agreed 
upon  which  were  not  stated  therein.  Now,  whether  this  contract,  so 
far  as  it  went,  truly  expressed  the  agreement  between  the  parties,  is 
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a  question  of  fact.  Upon  it  the  testimony  is  conflicting.  Both  plain- 
tiff and  defendant  \vere  witnesses  in  their  own  behalf.  Each  wa» 
supported  more  or  less  by  other  testimony.     Upon  this  question  of 

fact  the  finding  of  the  district  court  is  conclusive.     This  court 
*89       does  not  weigh  merely  con*flicting  testimony.     We  accept  the 

decision  of  the  triers  of  fact,  whether  court  or  jury,  as  finaL 
We  may  say,  upon  a  review  of  the  testimony,  that  while  the  respect* 
ive  parties  are  positive  in  their  contradiction  of  each  other,  and  while 
each  is  supported  by  some  extrinsic  evidence,  there  is  nothing  which 
would  justify  this  court  in  disregarding  the  finding  of  the  district 
court  as  to  the  very  facts.  It  is  a  plain  case  of  yes  or  no  between 
the  parties,  and  we  are  bound  by  the  conclusions  of  the  trial  court. 
By  those  conclusions  the  facts  are  found  to  be  as  the  plaintiff  below, 
defendant  in  error,  alleges  them;  and  the  facts  being  as  so  claimed^ 
the  judgment  necessarily  follows.  By  those  findings  the  plaintiff  paid 
the  $200  on  October  1st,  as  contracted,  tendered  the  $800  on  March 
1st,  as  stipulated,  also  offered  notes  and  mortgage  for  the  two  thou- 
sand dollars,  the  balance  of  the  purchase  money,  and  demanded  the 
deed.  The  plaintiff  in  error  refused  to  receive  the  $800,  refused  ta 
receive  the  notes  and  mortgage,  and  refused  to  make  the  deed  con^ 
tracted  for.  In  this  he  plainly  broke  the  contract  entered  into  between 
the  parties,  and  no  valid  reason  appears  why  be  should  not  perform 
it.  Of  course  he  claims  that  the  contract  was  different  from  that 
stated  by  defendant  in  error  and  found  by  the  court,  but  upon  the 
testimony  and  findings  we  are  bound  by  the  decision  of  the  trial  court. 
We  may  remark  that  generally  more  testimony  is  required  to  prove 
that  a  written  contract  is  not  true  and  does  not  express  the  agree- 
ment of  the  parties,  than  to  prove  that  it  is  not  full  and  does  not  cover 
all  the  matters  agreed  upon  between  the  parties.  It  is  one  thing  te 
contradict  a  written  contract,  and  another  and  less  thing  to  prove 
that  its  stipulations  do  not  embrace  all  the  matters  agreed  upon  be- 
tween the  parties.  The  district  court  found  the  contract  to  be  true 
so  far  as  it  went,  but  that  other  matters  agreed  upon  were  not  ex- 
pressed. Ball  V.  Benjamin,  73  111.  39;  Montelius  v.  Atherton,  (Colo.) 
14  Reporter,  55«3.  And  notwithstanding  the  conflict  in  the  testimony, 
we  are  bound  by  its  conclusions.  The  judgment  of  the  district  court 
will  therefore  be  affirmed,  and  it  is  so  ordered. 
(All  the  justices  concurring.) 
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*90     *BoABD  OF  Gom'ks  of  Mobris  Co.  v.  Andrew  W.  Hinohmak. 

July  Term,  1882. 

Townships:  Change  of  Boundaries:  Debt.  In  1857,  the  boundaries  of 
Morris  oonnty  were  prescribed  by  statute.  In  1860,  Council  Grove  town- 
ship was  organized  by  the  action  of  the  county  board,  and  the  county  line 
was  named  in  the  order  as  its  eastern  boundary.  In  1864,  the  legislature 
passed  an  act  by  which  a  strip  of  two  miles  was  added  to  Morris  county 
on  the  east,  ffeld,  that  such  two-mile  strip  did  not  thereby  become  a 
part  of  Council  Grove  township,  or  liable  for  any  of  the  indebtedness  of 
sud  township. 

* 

Error  froni  Morris  district  oonrt. 

At  the  April  term,  1882,  of  the  district  court,  Hinohman,  plaintiff, 
had  judgment  against  the  defendant  board  of  commissioners  of  Mor- 
ris coanty,  and  others,  who  bring  the  case  to  this  court. 

Johnston  dt  Bertram  and  John  T,  BrndUy,  for  Council  GroTO  town- 
ship, plaintiff  in  error. 

Buck  dt  Feighan^  for  defendant  in  error. 

Briwbr,  J.  This  was  an  action  brought  by  defendant  in  error, 
plaintiff  below,  to  restrain  the  coUeption  of  certain  taxes,  levied  for 
the  payment  of  court-house  bonds.  A  temporary  injunction  was  is- 
sned.  Defendants  moved  to  set  aside  the  injunction,  and  also  de- 
marred  to  plaintiff's  petition.  Both  motion  and  demurrer  were  over- 
ruled, and  without  waiting  for  final  adjudication,  plaintiffs  in  error 
bring  the  case  here  for  review.  The  facts,  so  far  as  disclosed  by  the 
record  are  these:  In  1873,  the  township  of  Gonncil  Grove  issued 
$15,000  in  bonds  for  the  purpose  of  building  a  court-house,  which 
when  built  was  donated  to  the  county.  The  purpose  of  this  was  to 
secure  the  continuance  of  the  county  seat  at  Council  Grove,  and  to 

prevent  its  removal  to  some  other  place  in  the  county.  In 
*91      1874,  Yalley  township  was  organized,  and  all  of  ^plaintiff's 

lands  lie  in  such  township;  and  the  question  presented  is, 
whether  his  lands  are  liable  to  taxation  for  the  payment  of  said  bonds. 
Plaintiff  claims  they  are  not,  and  for  these  reasons :  B'irst,  because 
said  issue  of  bonds  was  ultra  vires,  and  created  no  obligation  against 
CouncQ  Grove  township;  second,  because,  even  if  the  township  bad 
power  to  issue  bonds  for  that  purpose,  the  proceedings  were  defective, 
and  so  defective  as  to  create  no  valid  obligation  against  the  township; 
third,  because,  as  to  part  of  his  lands  at  least,  they  never  were  within 
the  limits  of  Council  Grove  township.  Upon  the  showing  made  in 
the  record,  the  last  reason  given  is  well  founded  in  fact  and  is  suffi- 
cient The  facts  are  these :  By  the  Laws  of  1857,  p.  42,  the  bound- 
aries of  the  coanty  of  Morris,  then  called  Wise,  were  defined.  By 
the  act  of  the  commissioners  of  Morris  county,  March  7, 1860,  Coun- 

v.29k— 6 
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oil  Grove  township  was  organized.  Its  eastern  boundary  was  the 
ooanty  line  so  named  in  the  order  organizing  the  township.  In  1864» 
by  chapter  22  of  the  laws  of  that  year,  the  eastern  boundary  of  Mor- 
ris county  was  extended  two  miles.  In  1874,  by  act  of  the  county 
commissioners  of  Morris  county,  Valley  township  was  organized,  and 
embraced  within  its  limits  a  portion  of  the  land  of  the  old  township 
of  Council  Grove,  and  also  the  two-mile  strip  added  to  the  county  in 
1864.  A  portion  of  plaintiff's  land  was  within  this  two-mile  strip 
added  in  1864,  and  another  portion  was  within  that  part  of  Valley 
township  which  had  theretofore  been  a  part  of  Council  Grove  town- 
ship. 

The  claim  of  the  defendants  is  that  by  the  act  of  1864  the  two-mile 
strip  became  not  only  a  part  of  Morris  county,  but  also  a  part  of 
Council  Grove  township  in  that  county.  Nothing  appears  in  the 
record  to  justify  this  claim,  further  than  the  legislative  act  itself. 
Counsel  for  plaintiff  challenge  the  validity  of  this  legislative  act. 
We  shall  assume  it  to  be  valid ;  but  assuming  it  to  be  valid,  in 
the  absence  of  any  further  action  by  the  commissioners  of  Morris 
county,  and  in  the  absence  of  any  action  or  acquiescence  on  the  part 

of  the  inhabitants  of  this  two-mile  strip,  it  cannot  be  adjudged 
*92       that  it  ever  became  a  part  of  Council  *Grove  township.     By 

the  proceedings  of  the  county  board  of  1860,  the  boundaries  of 
Council  Grove  township  were  fixed  and  determined,  and  just  as  fully 
and  completely  as  though  measurement  and  distance  had  been  pre- 
scribed. Subsequent  legislative  change  in  the  boundaries  of  the 
county  in  no  manner  disturbed  the  township.  Addition  thereby  made 
to  the  county  territory  simply  placed  so  much  territory  in  the  county 
for  organization  into  new  townships  by  the  commissioners,  or  for  ad- 
dition by  them  to  the  territory  of  already-existing  townships.  En- 
larging the  county  boundary  did  not  ipso  facto  enlarge  the  township 
boundary.  No  action  of  the  county  commissioners  is  shown ;  noth- 
ing on  the  part  of  the  inhabitants  of  the  two-mile  strip  tending  to 
show  that  they  recognized  themselves  as  a  part  of  Council  Grove 
township;  nothing  to  show  an  estoppel  against  their  insisting  they 
never  were  a  part  of  such  township.  Upon  such  a  showing,  the  court 
might  properly  adjudge  that  this  two-mile  strip  was  never  a  part  of 
Council  Grove  township,  and  therefore  never  liable  for  any  of  its  in- 
debtedness. This,  upon  preliminary  inquiry,  was  sufficient  to  justify 
the  overruling  of  the  demurrer,  and  also  the  denial  of  the  motion  to 
dissolve  the  injunction.  In  this  view  of  the  case,  its  action  was 
right ;  and  here  we  stop.  Other  questions  we  decline  to  decide,  and 
for  these  reasons :  On  the  final  trial,  further  facts  may  be  shown, 
which  will  compel  an  adjudication  that  this  two-mile  strip  was  in 
fact  part  of  Council  Grove  township,  or  that  the  inhabitants  of  suoh 
township  80  acted  as  now  to  estop  them  from  denying  they  were  a 
part  of  such  township.  Again,  it  appears  that  an  action  was  oom<» 
menced  in  the  United  States  court  against  such  township  upon  cou* 
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pons  of  said  bonds,  and  judgment  recovered.     The  full  proceedings 
of  sQch  actions  are  not  disclosed. 

There  is  an  intimation  in  the  record  that  the  validity  of  the  bonds 
was  challenged,  and  their  validity  adjudged  by  a  divided  court,  but 
in  the  absence  of  a  full  record,  we  cannot  say  how  far  such  judgment 
oonclades  Council  Grove  township.     Ordinarily,  absolute  rights  will 

not  be  adjudicated  upon  preliminary  proceedings.     The  courts 
*93      will  wait  until  a  final  hearing  and  *full  disclosure  of  all  the 

facts,  before  absolutely  determining  the  rights  of  respective 
parties.  Obviously,  on  the  final  hearing,  these  questions  may  arise, 
one  or  more  of  which  must  be  determined  before  any  final  adjudica- 
tion of  the  rights  of  the  parties  is  made :  First,  Did  this  two-mile 
strip  ever  become,  by  the  action  of  the  county  commissioners,  or  tb6 
conduct  and  acquiescence  of  the  inhabitants  thereof,  de  jure  or  de 
facto  part  of  Council  Grove  township  ?  Second.  Had  Council  Grove 
township  power  to  issue  bonds  of  this  description?  Third,  If  it 
bad  power  to  issue  such  bonds,  were  the  proceedings  so  irregular  and 
defective  as  to  invalidate  the  bonds  which  were  then  issued  ?  Fourth. 
Was  the  adjudication  in  the  United  States  court  such  as  to  conclude 
Council  Grove  township  as  to  the  validity  of  thosQ  bonds?  Fifth. 
If  that  judgment  concludes  Council  Grove  township  as  to  the  validity 
of  those  bonds,  can  the  owner  of  any  real  estate  within  the  limits  of 
such  township  at  the  date  of  issue  of  such  bonds  question  their  valid* 
ity?  All  of  these  questions  may  be  important,  and  some  of  them 
are  serious  and  difficult.  We  prefer  not  to  determine  them  until 
there  has  been  a  final  adjudication  in  the  district  court,  and  until  all 
the  facts  are  fully  presented  and  determined.  For  the  reasons  here- 
tofore indicated,  the  judgment  of  the  district  court  will  be  affirmed. 
(All  the  justices  concurring.) 


•M      •ATorasoN  ft  Nebraska  Bailroad  Co.  v.  William  M.  Gough. 

July  Term,  1882. 

1.  Eminent  Bomain:  Damages.  G.  was  the  owner  of  a  contiguous  and 
compact  tract  of  240  acres,  used  by  him  as  one  farm.  Independence  creek 
ran  in  a  curved  and  irregular  line  through  the  south-western  portion  of 
the  farm.  This  creek  was  the  boundary  line  between  Atchison  and  Doni- 
phan counties,  and  by  it  some  60  acres  of  the  farm  were  in  Atchison  and 
the  balance  in  Doniphan  county.  Proceedings  were  instituted  in  Doni- 
phan county  to  condemn  a  right  of  way  for  the  Atchison  A  Nebraska 
Bailroad  Company  through  this  farm.  The  right  of  way  crossed  the  farm 
only  in  Doniphan  county,  and  touched  no  part  of  the  land  in  Atchison. 
By  whom  the  condemnation  proceedings  were  instituted,  and  under  what 
arrangement  between  the  parties,  does  not  appear.  The  commissioners 
in  their  report  fixed  the  value  of  the  land  taken,  and  also  awarded  daw- 
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ages  to  the  balance  of  the  farm  as  an  entirety.  The  amount  of  this 
award  was  deposited  by  the  railroad  company  with  the  treasurer  of  Doni- 
phan county.  On  a  trial  of  an  appeal  from  this  award  to  the  district 
court  of  Doniphan  county,  held,  that  such  court  did  not  err  In  permitting 
an  inquiry  as  to  the  damages  to  the  farm  as  a  whole,  including  that  part 
in  Atchison  county,  and  in  rendering  judgment  for  such  damages. 

2. :  Parm-CroBsinga.  The  railroad  company  is  not  required  by  stat- 
ute to  go  to  the  expense  of  constructing  and  maintaining  farm-crossings; 
and  in  an  assessment  of  land  damages,  the  jury  are  justified  in  taking 
into  account  the  probable  expense  of  constructing  and  maintaining  rear 
sonable  farm-crossings. 

Error  from  Doniphan  district  court. 

At  the  March  term,  1882,  of  the  district  court,  plaintiff,  Gonghy 
recovered  a  judgment  against  the  defendant  railroad  company,  which 
brings  the  case  here. 

W.  W.  Guthrie,  for  plaintiff  in  error. 

A.  Perry  and  Everest  <6  Waggener,  for  defendant  in  error. 

Bbeweb,  J.  The  defendant  in  error  was  the  owner  of  the  south- 
west quarter  and  the  south  half  of  the  north-west  quarter 
*95  *of  section  6,  township  5,  range  21.  These  lands  formed  a 
eontiguous  tract,  and  were  all  used  for  a  single  purpose  as  one 
farm.  In  other  words,  the  defendant  in  error  owned  a  single  farm 
of  24:0  acres. — the  land  all  compact,  contiguous,  and  devoted  to  the  one 
use.  Through  this  single  farm,  the  railroad,  the  plaintiff  in  error, 
condemned  a  right  of  way.  This  right  of  way  ran  through  the  farm, 
entering  on  the  south  line  of  the  south-west  quarter,  and  passing  oat 
on  the  north  line  of  the  south  half  of  the  north-west  quarter.  The 
amount  of  land  actually  taken  was  9  42-100  acres,  appraised  by  the 
commissioners  at  $567.  The  damages  to  the  balance  of  the  farm 
were  by  such  commissioners  placed  at  $500.  Independence  creek, 
which  at  this  place  is  the  boundary  line  between  Atchison  and  Doni- 
phan counties,  runs  in  a  curved  but  irregular  line  through  said  south- 
west quarter  section,  leaving  on  the  south-west  side  some  50  or  60 
acres  in  Atchison,  and  the  balance  of  the  farm  entirely  in  Doniphan 
county.  The  land  actually  taken  for  the  right  of  way  is  wholly  in 
the  latter  county.  From  the  award  made  by.  the  commissioners,  de- 
fendant in  error  appealed  to  the  district  court  of  Doniphan  county, 
and,  upon  the  trial  of  such  appeal  before  a  jury,  recovered  a  verdict 
and  judgment  of  $2,200.  The  condemnation  proceedings  were  had 
in  Doniphan  county,  and  the  appeal  was  made  to  the  district  court 
of  Doniphan  county.  And  the  first  and  principal  question  arises  upon 
the  claim  of  the  railroad  company,  that  no  damages  could  be  awarded 
in  this  proceeding  for  any  injuries  done  to  that  portion  of  the  defend- 
ant in  error's  farm  lying  in  Atchison  county.  The  argument  is  that 
the  jurisdiction  of  the  district  court  of  Doniphan  county  is  limited  by 
the  territorial  boundaries  of  that  county;  tbat  it  therefore  has  no 
power  to  inquire  into  injuries  done  to  plaintiff's  land  in  another  county ; 
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that  these  condemnation  proceedings  are  parely  statutory,  and  con- 
template a  separate  action  in  each  county,  and  that  therefore  this 
judgment  wonld  be  no  bar  to  a  proceeding  by  plaintiff  in  the  district 
court  of  Atchison  county  to  recover  damages  for  injuries  to  his 
*96  land  in  that  county,  caused  by  the  construc^tion  of  the  rail- 
road. We  think  the  ruling  of  the  district  court  was  correct. 
Gongh's  land  constituted  a  single  farm ;  it  was  an  entirety,  and  as 
SQch  he  was  entitled  to  recover  damages  done' to  it  as  a  whole. 

See  the  ease  of  Bailroad  Go.  v.  Merrill,  25  Ean.  *421,  in  which  an 
award  of  damages  to  a  tract  of  960  acres  was  sustained,  although  the 
railroad  track  crossed  but  a  single  quarter  section,  and  that  separated 
from  the  balance  of  the  land  by  a  public  highway,  on  the  ground  that 
the  entire  body  of  land  was  used  for  a  single  purpose, — as  a  stock 
ranch, — and  that  the  plaintiff  was  entitled  to  recover  damages  to  such 
ranch  as  an  en  tire  t  v. 

See,  also,  Beisner  v.  Depot  S&  B.  Co.,  27  Kan.  382,  in  which  the 
owner  of  two  adjacent  lots  was  held  entitled  to  recover  damages  to 
the  two  lots,  although  only  a  portion  of  one  was  actually  taken,  on 
trie  ground  that  the  two  were  used  for  a  single  purpose, — that  of  a 
hotel  yard.  That  the  county  line  ran  through  Gough's  farm,  did  not 
destroy  the  singleness  of  its  use,  or  the  fact  that  all  the  lands  con- 
stitnted  but  one  farm.  It  was  the  farm  as  a  farm,  and  not  the  sep- 
arate acres  of  land,  which  was  injured.  The  extent  of  the  injury  m 
snch  a  case  depends  largely  upon  the  relation  of  the  different  parts 
of  the  farm  to  each  other,  the  situation  of  the  buildings  in  respect  to 
water,  pasture,  timber,  and  field.  No  adequate  adjustment  of  com- 
pensation can  be  made  except  by  treating  the  farm  as  a  whole.  This 
is  obviously  contemplated  by  both  constitution  and  statute.  Again, 
under  the  statute  and  the  facts  aa  they  appear  from  the  testimony, 
no  proceeding  could  be  had  in  Atchison  county.  For  the.  statute 
only  authorizes  condemnation  proceedings  in  a  county  in  which  the 
corporation  proposes  to  construct  its  road;  and  no  part  of  this  pro- 
posed road  is  shown  to  run  through  the  county  of  Atchison.  Bo  that 
unless  Gough  can  recover  in  this  action,  he  can  recover  only  a  par- 
tial amount  of  the  injury  to  his  farm.  Still  again,  the  district  court 
is  a  court  of  general  jurisdiction.  Both  Gpugh  and  the  railroad 
companj  were  parties  to  this  action,  and  if  by  the  proceedings  it  af- 
firmatively appears  that  Gough  has  recovered  all  the  damages 
97  done  to  his  entire  farm,  *8uch  judgment  would  be  a  bar  to 
any  claim  which  he  might  hereafter  make  for  damages  to 
any  particular  portion.  And  still  further,  the  full  record  of  the  con- 
demnation proceedings  is  not  before  us.  We  do  not  know  who  insti- 
toted  them,  or  upon  what  arrangement  or  agreement  they  were  car- 
ried on.  So  much  of  the  record  as  is  preserved  shows  that  the  com* 
missioners  awarded  damages  to  the  entire  farm,  and  not  simply  to 
that  portion  in  Doniphan  county;  and  that  the  railroad  comp::iny 
deposited  the  amount  of  that  awajcd  with  the  county  treasurer  of 
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Doniphan  county.  If  it  thus  assented  to  the  adjustment  in  Doni- 
phan cotinty  of  the  damages  to  the  entire  farm,  it  would  seem  as 
though  thereafter  it  could  not  question  tbe  validity  of  an  inquiry  into 
such  damages.  Our  conclusion,  therefore,  is  that  the  ruling  of  the 
district  court  was  correct,  and  must  be  sustained.  We  do  not  cany 
oar  decision  beyond  the  facts  of  this  case.  It  is  unnecessary  to  de- 
termine what  would  be  proper  proceedings  where  a  farm  lies  in  two 
counties,  and  the  railroad  track  runs  through  portions  of  it  in  each 
county.  Nor  is  it  necessary  to  determine  what  would  be  the  rule  of 
compensation  if,  as  suggested  by  counsel  for  plaintiff  in  error,  a  state 
instead  of  a  county  line  divided  a  farm.  Perhaps  the  doctrine  that 
the  laws  of  a  state  have  no  extraterritorial  force  would  limit  the 
scope  of  inquiry  and  the  measure  of  compensation.  Here  the  entire 
farm  was  within  the  state,  all  subject  to  its  laws  and  entitled  to  its 
protection.  The  same  rule  of  compensation  exists  in  one  county  as 
another,  and  in  view  of  the  fact  that  the  railroad  track  did  not  touch 
any  portion  of  the  farm  in  Atchison  county,  and  that  the  inquiry  be* 
fore  the  commissioners  extended  without  apparent  question  to  the 
damages  to  the  entire  farm,  we  think  that  the  ruling  of  the  district 
court  must  be  sustained. 

The  case  of  Leavenworth,  T.  &  S.  W.  R.  Co.  v.  Paul,  28  Kan.  816, 
disposes  of  plaintiff  in  error's  second  objection,  that  the  jury  were 
not  required  to  separately  state  each  fact  which  rendered  the  con- 
struction of  the  railroad  an  injury  to  the  farm,  and  the  amount  of 
damage  which  such  fact  by  itself  wrought.  That  the  general 
*98  verdict  was  less  than  the  total  of  the  various  mat*ters  of  dam- 
age stated  by  the  jury,  in  answer  to  special  questions,  is  a  ben- 
ejfit  rather  than  an  injury  to  the  railroad  company,  and  therefore  a 
matter  of  which  it  cannot  complain. 

So  far  as  the  instructions  are  concerned,  we  see  nothing  of  which 
the  railroad  company  could  justly  complain.  We  do  not  understand 
the  one  in  reference  to  farm-crossings  as  implying  all  that  counsel  for 
plaintiff  in  error  claims.  The  statute  does  not  require  the  company 
to  go  to  the  expense  of  constructing  farm-crossings,  and  the  court 
simply  instructed  the  jury  that  the  probable  expense  of  constructing 
and  maintaining  them  .was  a  matter  to  be  considered  by  the  jury  in 
their  estimate  of  damages.  This  does  not  imply  that  the  land-owner 
has  a  right  to  plank  the  whole  extent  of  the  railroad  track,  and  build 
approaches  all  along  such  track,  so  that  he  can  cross  any  and  every- 
where with  his  teams,  and  that  the  jury  are  justified  in  giving  the 
entire  expenise  of  such  construction  and  maintenance  as  a  part  of  the 
compensation  of  the  land-owner.  It  implies  simply  that  the  land- 
owner has  a  reasonable  right  to  farm-crossings  at  such  places  as  the 
nocessities  of  his  farm  demand,  and  as  will  not  interfere  with  the 
paramount  rights  of  the  railroad  company,  and  that  the  expense  of 
the  construction  and  maintenance  of  such  reasonable  crossings  is  a 
mattev  to  be  considered  by  the  jury  in  fixing  the  amount  of  compen- 
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sation.    We  see  nothing  else  requiring  notice ;  and  no  error  appear- 
ing, the  judgment  of  the  district  coart  will  be  afibmed. 
(All  the  justices  concurring.) 


JifiouE  ATbsLOTTB  and  others  v.  John  S.  Bbtttain  &  Go.  and 

others. 

July  Term,  1882. 

L  Becord:  Kuno  pro  Tuno  Entry.    On  the  hearing  of  a  motion  for  a 
nunc  pro  tuno  entry,  the  question  is,  what  order  was  in  fact  made  at  the 
time  by  the  trial  judge?    And  upon  such  qi^tion  the  minute  on  the 
judge's  docket  and  the  testimony  of  the  trial  judge  are  ordinarily  control- 
ling.* 

^      *2. :  Case  at  Bar.  Whereupon  a  stipulation  signed  by  all  the 

parties  to  an  action,  the  judge  orders  a  dismissal  and  makes  a  minute 
of  such  order  upon  his  docket,  and  the  next  day  and  in  the  absence  of 
some  of  the  counsel  in  the  case  it  is  represented  to  him  by  other  counsel 
that  some  of  the  parties  to  the  action  had  not  signed  the  stipulation  for 
such  dismissal,  and  thereupon  on  the  strength  of  such  representation  he 
orders  that  the  action  be  continued  and  leave  given  such  supposed  parties 
to  plead,  and  makes  on  his  docket  a  minute  of  such  order  immediately 
succeeding  the  prior  minute,  and  neither  order  is  entered  upon  the  jour- 
nal, and  thereafter  a  motion  is  made  for  a  ntmo  pro  tune  entry  on  the 
journal,  and  upon  the  hearing  of  such  motion  it  appears  that  all  the  par- 
ties to  the  action  did  in  fact  sign  the  stipulation  for  dismissal,  and  that 
the  parties  in  whose  behalf  the  second  order  had  been  obtained  were  not 
and  had  never  been  made  parties,  and  that  the  order  for  continuance  and 
leave  to  plead  had  been  made  upon  a  mistaken  statement  of  fact,  Tield, 
that  the  court  did  not  err  in  ordering  extended  upon  the  journal  the  order 
of  dismissal  alone,  and  in  refusing  to  so  extend  the  order  for  continuance 
and  leave  to  plead. 

8.  Dismissal.  Where  a  constable  with  an  execution  levies  upon  personal 
property,  and  thereafter  an  action  of  replevin  is  instituted  against  him  to 
recover  the  possession  of  such  property,  and  no  application  is  made  for  a 
substitution  of  the  plaintiff  in  the  execution  as  a  party  defendant,  and 
the  constable  signs  a  stipulation  for  the  dismissal  of  the  action  against 
him,  and  in  pursuance  thereof  the  action  id  in  fact  dismissed,  heldf  that 
such  order  of  dismissal  is  piima  fade  correct,  and  will  not  be  set  aside 
upon  the  mere  showing  thai  the  plaintiff  in  the  execution  had  not  signed 
the  stipulation  or  consented  to  the  dismissal. 

Error  from  Books  district  court. 

At  the  September  term,  1881,  of  the  district  court,  John  S.  Brittain, 
t  Co.  and  others  obtained  certain  rulings  and  orders,  which  Aydelotte 
and  others  bring  here  for  review. 


'See  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Tontz,  post,  *40O. 


72  KAKSAS   REPORTS. 

McNvlty  d  Johmton,  G.  W.  Smith,  and  M,  C.  RevilUt  for  plaintiffs 
in  error. 

IV.  C.  Don  Carlos  dt  Son  and  Judson  dt  Motter,  for  defendants  in 

error. 

Brewer,  J.  The  record  in  this  case  is  complicated,  and  it  has 
*  100  puzzled  us  not  a  little  to  get  at  the  exact  facts.  We  think,  ^how- 
ever, that  two  questions  are  presented,  upon  which  hangs  the 
decision  of  this  case.  In  order  to  understand  these  questions,  a  brief 
statement  of  the  facts  is  necessary.  In  January,  1880,  one  John  W. 
Larimer,  in  Books  county,  was  in  failing  circumstances.  To  secure 
certain  creditors,  he  executed  a  chattel  mortgage.  Thereafter,  certain 
other  creditors  brought  suit  and  obtained  judgments  before  a  justice 
of  the  peace,  and  upon  executions  thereon  levied  upon  the  goods.  The 
mortgagees  then  brought  replevin.  At  the  same  time,  certain  other 
actions  were  pending  against  the  mortgagor.  On  the  twenty-fifth  of 
May,  while  these  various  suits  were  pending,  the  following  stipulation 
wan  made  and  entered  into: 

**Know  all  men  by  these  presents,  that  whereas  there  are  divers  matters  of 
dispute  between  tlie  undersigned,  and  divers  suits  now  pending  between  the 
undersigned  in  the  district  court  of  the  county  of  Rooks  and  State  of  Kan- 
Bixs;  and  whereas  it  is  desired  to  avoid  the  expense  of  further  litigation,  it  ia 
liereby  agreed  that  all  of  said  suits  be  dismissed  by  the  several  plaintiffs 
named  in  each,  and  that  all  right  of  action  in  any  attachment  or  replevin 
bond  therein  filed  be  and  the  same  is  hereby  waived  and  surrendered.  Tliat 
tlie  ownership  of  all  property  heretofore  in  dispute  is  confirmed  in  the  present 
possessors  thereof;  that  it  be  and  is  hereby  submitted  to  David  M.  Johnson, 
Esq.,  and  W.  0.  Don  Carlos,  Esq.,  to  arbitrate  and  settle  the  following  ques- 
tions in  dispute,  to- wit:  First,  Who  shall  pay  the  cost  in  each  particular  ac- 
tion now  pending  in  said  court  between  the  undersigned,  or  any  of  them? 
Second,  Wliether  any  money  is  due  Joseph  McNuity  for  the  value  of  goods 
claimed  by  him  and  sold  by  the  creditors  of  J.  W.  Larimer,  and  if  there  is, 
how  much,  and  how  it  shall  be  paid?  Third*  Whether,  in  consideration  of 
the  release  by  the  creditors  of  J.  W.  Larimer,  secured  by  his  mortgage  bear- 
ing date  the  tenth  day  of  December,  1879,  of  the  balance  of  their  respective 
claims  against  him  the  proceeds  of  the  sale  of  the  property  mortgaged  should 
be  divided  between  all  the  creditors  of  the  said  Larimer  who  will  agree  to  re- 
lease him  after  paying  all  of  the  costs  and  expenses  of  coQecting  the  same  and 
settling  said  suits,  or  should  be  only  distributed  among  the  creditors 
*I01  named  in  said  mortgage?  *And  it  is  further  stipulated  and  agreed 
that  upon  the  decision  of  these  questions,  and  the  execution  of  the 
awards  of  said  arbitrators,  all  matters  of  disagreement  between  the  parties 
iiereto  shall  be  settled.  And  it  is  further  stipulated  and  agreed  that  said  ar- 
bitrators may  proceed  forthwith  to  a  hearing  and  a  determination  of  the  ques- 
tions herein  and  hereby  submitted  to  tliem,  without  any  notice  to  the  parties 
hereto;  and  in  case  of  any  disagreement  between  themselves,  they  may  sub- 
mit any  matter  of  dispute  between  themselves  to  a  third  person,  to  be  chosen 
by  themselves,  who  shall  decide  such  mattei*s  of  dispute  betweeen  them. 


[Signed] 
"J.  W.  La 


Larimer,  Charles  S.  Kemper, 

"Joseph  McNulty,  George  C.  Smith, 
"John  S.  Brittain,  Partners  as  John  S.  Brittaln 

"John  D.  Kichardson,  &  Co. 
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''HiBAM  Patterson, 
"Chas.  W.  Nqtes  and 

*W.  S.  NOBMAN, 

** Partners  as  Patterson.Noyes 
&  €k>. 
"Julius  Kuhn, 
^'Thomas  J.  Shay,  and 
"Louis  J.  KiiiDORF, 

"Partnei-s  as  Shay,  Kildorf  Sg 
Co. 
"QuiGG  &  Allen, 
"A.  B.  Stmns,  and 
•*T.  F.  Vannatta, 

''Partners  as  Symns,  Turner 
&Ck>. 


John  Shaw, 
Marvin  Bandali,, 

S.  S.  BOQGS, 

Alfred  Reed, 
L.  J.  Keenet, 
M.  J.  Keeney, 
L.  P.  Birchfield, 

By  Judson  &  Motter,  Attys. 

L.  0.  Smith,  Atty. 

A.  L.  Patchin,  Atty. 

Chas.  C.  Woods,  Atty. 
Jerome  Aydelottb, 

W.  E.  MODUFFBY." 


*102    *Ther6apon  the  arbitrators  named  proceeded  to  an  arbitra- 
tion, and  made  the  following  award : 

^'ataU  of  Kansas,  Rooks  County,  In  the  matter  of  the  reference  of  the 
issues  and  differences  between  the  parties  named  in  the  attached  agreement 
of  reference  to  Messrs.  D.  M.  Johnson  and  TV.  C.  Don  Carlos,  referees,  fox 
their  determination  and  acljustment: 

**DaYid  M.  Johnson  and  W.  C.  Don  Carlos,  referees  above  named,  do  find 
that  the  costs  in  the  case  of  Joseph  McNuity  against  L.  P.  Birchfield,  and 
against  John  Sliaw  and  Keeney  and  wife,  shall  be  paid  by  the  defendants, 
and  that  each  party  in  all  the  other  cases  shall  pay  the  costs  that  he  or  they 
haTe  made  or  caused  to  be  made. 

*' Second.  We  find  that  Joseph  McK'ulty  is  justly  entitled  to  the  sum  of  one 
hundred  and  fouiteen  dollars  and  one  cent,  for  the  valneof  the  goods  claimed 
by  him  and  sold  by  the  creditors  of  J.  W.  Larimer,  and  to  be  by  them  paid  to 
the  said  Joseph  McNulty. 

'*Third.  We  find  and  recommend  that  the  proceeds  of  the  sale  of  the  prop- 
erty mortgaged  by  the  said  J.  W.  Larimer  to  certain  of  his  creditors  therein 
named  shall  be  retained  by  the  said  mortgagees,  and  divided  by  them  pro 
rata,  according  to  their  respective  claims,  smd  that  they,  the  said  mortga- 
gees, shall  give  to  the  said  J.  W.  Larimer  full  acquittance  for  their  respective 
claims. 

.     [Signed]  **D.  M.  Johnson. 

jy  25.  IffiO. 


"Jfrty 


Wm.  C.  Don  Carlos." 


Which  stipulation  and  award  were  taken  to  the  district  court,  and 
filed  in  this  suit.     Thereupon  the  court,  Judge  Holt  presiding,  ren- 
dered a  judgment  in  open  court,  dismissing  tbiis  suit  as  per  stipula-. 
tion  and  award,  and  made  the  following  entry  on  the  judge's  docket: 

"Dismissed  by  plaintiff,  each  party  paying  his  own  costs.    A  full  release  for 
all  claims  for  damages,  upon  replevin  bond.    Stipulation  on  file.'' 

Immediately  thereafter  on  the  judge's  docket  there  appears  as  a 
part  of  the  same  entry  these  words : 

**E   D.  Frost,  Samuel  Larimer,  R.  L.  McDonald  &  Co.  et  al.    Allowed 
sixty  days  in  which  to  answer.    Plaintiffs  or  co-defendants  allowed  tliirty 
days  thereafter  to  plead  thereto,  and  this  case  continued." 

*103    *No  entry  of  any  order  suggested  by  these  minutes  was  placed 
upon  the  journal.    Thereaiter,  Judge  Holt's  term  having  ex- 
pired, and  he  having  been  succeeded  by  Judge  Nellib,  application  was* 
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made  for  a  nunc  pro  tunc  entry  on  the  journal,  and  the  first  qnestion 
is  as  to  the  entry  which  properly  should  have  been  made.  It  is  obvious 
that  this  minute  as  made  by  Judge  Holt  is  apparently  contradic* 
tory;  part  of  it  indicates  a  dismissal  and  determination  of  the  case; 
part  of  it  contemplates  a  further  continuation  of  the  proceedings. 
On  the  hearing  of  the  motion  for  the  nunc  pro  tunc  entry,  the  affida- 
vit of  Judge  Holt  was  read,  in  which  he  stated  in  substance  that  this 
stipulation  and  award  were  submitted  to  him  for  his  judgment  upon 
one  day,  and  that  thereupon  he  ordered  the  dismissal  as  per  stipu- 
lation, and  made  the  first  part  of  the  minute  above  referred  to;  that 
the  next  morning,  and  after  some  of  the  counsel  had  left  the  city,  one 
of  the  counsel  now  appearing  for  plaintiffs  in  error  came  into  court, 
and  stated  that  he  represented  parties  who  were  defendants  in  said 
action  and  who  had  never  signed  such  stipulation;  and  thereupon, 
considering  that  parties  who  had  not  signed  such  stipulation  were  not 
bound  by  its  terms,  he  made  the  orders  of  the  second  part  above  re- 
ferred to ;  and  that  if  the  statement  that  they  were  parties  to  the  suit 
was  not  correct,  such  subsequent  orders  were  made  under  a  mistake 
of  fact,  and  being  made  in  a  suit  already  dismissed,  were  nullities. 
The  district  court,  Judge  Nellis  presiding,  found  in  accordance  with 
the  statements  of  Jiidge  Holt,  and  directed  an  entry  on  the  journal 
dismissing  the  action  as  per  the  stipulation ;  and  whether  this  ruling 
was  correct,  is  the  first  question  presented.  Sundry  affidavits  were 
presented  on  both  sides  of  this  motion;  several  of  them  to  the  effect 
that  immediately  upon  the  filing  of  the  stipulation  and  award,  the 
counsel  for  the  present  plaintiffs  in  error  arose  and  insisted  upon 
their  clients'  rights,  and  demanded  an  opportunity  of  being  beard ; 
and  thereupon  the  court  ordered,  as  indicated  in  the  last  part  of  the 

minute.  As  a  matter  of  fact,  the  present  plaintiffs  in  error 
*104    bad  not  theretofore  been  made  parties  to  the  ^record.     They 

were  respectively  plaintiffs  to  the  action  in  which  Aydelotte, 
as  constable,  held  process.  They  never  had  been  substituted  for  him ; 
he  on  the  face  of  the  record  was  the  single  adverse  party,  represent- 
ing, it  is  true,  their  interests,  but  nevertheless  the  single  party  to  the 
record.  Now,  while  possibly  the  memory  of  Judge  Holt  may  have 
been  at  fault  as  to  the  order  and  the  time  in  which  these  transactions 
took  place,  we  cannot  think  that  the  court  erred  in  accepting  his  state- 
ment as  correct.  As  a  question  of  fact,  and  looking  simply  to  the 
affidavits,  it  may  be  doubtful  whose  recollection  is  the  better ;  and 
being  a  doubtful  question,  the  finding  of  the  trial  court  concludea  us. 
Again,  the  order  in  which  the  entries  are  made  on  the  judge's 
docket  indicates  that  the  dismissal  preceded  the  attempted  leave  to 
plead.  Further,  the  plaintiffs  in  error  had  never  been  made  parties 
to  the  record,  and  until  so  made  were  entitled  to  no  orders  in  the 
case;  so  that  we  think  it  fair  to  hold  that  the  district  court  com- 
mitted no  error  in  ordering  spread  upon  the  journal  a  nunc  pro  tunc 
entry  of  the  dismissal  of  the  case. 
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Farther,  it  may  be  noticed  that  the  stipulation  for  dismissal  was 
signed  by  all  the  parties  who  were  at  the  time  parties  to  the  record ; 
and  this  brings  ns  to  the  second  question,  and  that  is,  how  far  the 
action  of  the  constable  in  signing  this  stipulation  concludes  those' 
who  were  plaintiffs  in  the  actions  in  which  he  held  the  process? 
The  answer  to  this  question  must  be^that  his  action  is  conchisive  so 
far  as  the  termination  of  the  present  suit  is  coDcerned.  Counsel  say 
that  he  had  no  interest  in  the  property, — was  merely  a  nominal  party, 
and  could  take  no  action  prejudicial  to  the  rights  of  the  real  parties  in 
interest.  It  is  true  he  had  no  personal  ownership,  and  was  acting 
in  a  representative  capacity;  but  he  had  the  possession  of  the  goods, 
and  the  question  was  as  to  his  right  of  possession.  He  was  the  sole 
party  to  the  record,  so  far  at  least  as  this  interest  is  concerned.  The 
statute  authorized  the  substitution  of  the  plaintiffs  to  the  execution 
as  parties  to  the  action;  but  they  had  not  availed  themselves 
*105  of  this  right.  Apparently  they  *were  willing  to  intrust  him 
with  the  management  of  their  interests  and  tiie  control  of 
their  rights.  He  could  then  make  a  valid  agreement  for  the  dismis- 
sal of  the  action  against  him.  This  is  what  he  did,  and  we  think 
that  concludes  the  present  litigation.  Of  course,  we  decide  nothing 
as  to  how  far  his  action  in  this  respect  exposes  him  to  personal  lia- 
bilities to  the  plaintiffs  in  those  executions.  If  they  did  not  author- 
ize his  action,  and  it  was  prejudicial  to  their  interests,  he  may  be  re- 
sponsible to  them  in  damages.  Neither  do  we  hold  that  the  trial 
eonrt  might  not,  after  the  signing  of  such  stipulation,  upon  satis- 
factory showing  by  the  plaintiffs  in  the  execution,  refuse  to  recognize 
and  enforce  it  because  prejudicial  to  their  rights,  and  might  not 
also,  substituting  them  as  parties,  intrust  them  with  future  control  of 
the  case;  but  nothing  of  that  kind  arises  in  this  case.  Though  sev- 
eral months  intervened  between  the  commencement  of  the  suit  and 
the  order  of  dismissal,  they  did  not  apply  for  any  substitution,  but 
permitted  the  constable  to  remain  as  the  party  defendant.  After  he 
bad  signed  the  stipulation  for  dismissal,  and  after  the  action  had  in 
fact  been  dismissed,  they  come  into  court,  and  not  upon  the  plea 
that  the  action  of  the  constable  was  unauthorized  by  them,  or  M\a8 
prejudicial  to  their  interests,  but  upon  the  single  and  mistaken  claim 
that  they  were  parties  to  the  action,  obtain  an  order  for  continuance 
and  leave  to  plead.  We  conclude  that  the  constable  had  power  to 
sign  such  a  stipulation,  that  the  court  might  legally  act  upon  it, 
and  that  no  showing  was  made  sufficient  to  compel  the  court  to  set 
aside  this  action.  The  ruling  of  the  district  court  in  that  respect 
must  be  sustained.  In  conclusion,  we  may  add  that  we  do  not  wish 
to  be  understood  as  holding  that  a  constable  has  absolute  power  in 
a  ease  of  this  kind  as  to  the  control  and  disposition  of  the  suit. 
We  simply  hold  that,  under  the  circumstances  of  this  case,  the  trial 
eonrt  did  not  err  in  holding  the  action  of  the  constable  binding  and 
eoQciasive.     The  decision  of  these  two  questions  disposes  of  the  case, 
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•  and  compels  an  affirmance  of  the  judgment.    It  is  trae  that 
*106     at  subsequent  terms  certain  motions,  applications,  and  *pro- 
ceedings  were  made  and  had,  but  we  think  none  of  them  suffi- 
cient to  justify  any  interference  in  the  conclusion  we  have  thus 
reached.     The  judgment  will  be  affirmed. 
(All  the  justices  concurring.) 


Geobob  W.  Mastebson  v,  Ohables  Hombbbo. 

July  Term,  1882. 

Judgment :  OfTer  to  Confess.  Where,  after  an  action  has  been  commenced 
before  a  justice  of  the  peace,  the  parties  go  before  the  justice  and  there 
the  defendant  orally  offers  to  confess  judgment  for  a  given  sum,  and  re- 
quests the  justice  to  reduce  such  offer  to  writings  and  in  pursuance  of 
such  request  the  justice  thereupon  reduces  the  offer  to  writing,  and  flies 
it  with  the  papers  in  the  case,  and  also  makes  an  entry  on  his  docket  of 
the  fact  of  such  offer,  and  the  plaintiff,  after  hearing  the  offer  and  the  re- 
quest to  the  justice  to  reduce  it  to  writing,  declines  to  accept  it,  Tield,  that 
although  the  written  offer  prepared  by  the  justice  was  not  signed  by  the 
defendant,  or  any  one  in  his  behalf,  and  though  it  may  not  have  been 
written  out  and  filed  with  the  papers  in  the  case  until  shortly  after  the 
plaintiff  had  left  the  office,  it  was  nevertheless  a  sufficient  compliance 
with  the  statute,  (Justices'  Act,  §  117,)  and  effective  upon  the  matter  of 
subsequently  accruing  costs. 

Error  from  Ellsworth  district  court. 

At  the  September  term,  1882,  of  the  district  court,  plaintiff,  Horn* 
berg,  recovered  a  judgment  for  $1  and  costs  against  defendant^  Mas* 
terson,  who  brings  the  case  here. 

Lloyd  dc  Evans,  for  plaintiff  in  error, 

jR.  IV.  Carter,  for  defendant  in  error. 

Bbewer,  J.  Defendant  in  error,  plaintiff  below,  commenced  an 
action  before  a  justice  of  the  peace,  and  thereafter,  on  appeal 
*107  to  the  district  court,  obtained  a  judgment  against  *tbe  defend- 
ant for  the  sum  of  $1.  The  single  question  presented  iswhether, 
under  section  117  of  the  justices'  act,  the  defendant  made  a  sufficient 
offer  to  confess  judgment.  The  facts  are  these:  On  the  day  of  the 
service  of  summons,  the  defendant  and  his  attorney  called  upon  the 
plaintiff's  attorney,  and  asked  him  to  go  with  them  before  a  justice, 
to  hear  an  offer  to  confess  judgment.  The  three  went  before  the  jus- 
tice, and  there  the  defendant's  counsel  orally  offered  to  confess  judg- 
ment, and  asked  the  justice  to  put  the  offer  in  writing.  This  offer 
was  refused.  The  justice,  in  pursuance  of  the  request,  took  a  piece 
of  paper  and  wrote  on  it  the  following:    "April  29,  at  4  p.  M.,  Lloyd 
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offers  to  confeBB  judgment  for  $5  and  oostB  of  suit,  in  Homberg  v. 
MasterBon,  vhich  offer  is  rejected  forthwith.  Filed  April  29,  1882. 
L.  H.  Seaveb,  J.  P."  He  filed  this  with  the  papers  of  the  case.  He 
also  made  this  entry  on  his  docket :  ''April  29, 1882,  at  4  p.  m.,  Geo. 
W.  Masterson,  being  present  in  person  and  by  his  attorney  Ira  E. 
Lloyd,  offers  to  confess  judgment  for  $5  and  all  costs  made  up  to  this 
time.  Charles  Homberg,  being  present  by  his  attorney,  B.  W.  Car- 
ter, said  offer  is  rejected  forthwith,  and  the  cause  is  to  come  on  for 
trial  on  May  3,  at  10  a.  m.**  There  was  also  conflicting  testimony  as 
to  whether,  when  the  two  attorneys  met,  the  plaintiff's  attorney  did 
not  waive  a  written  offer ;  but  from  the  findings  of  the  court  we  must 
asBume  that  no  such  waiver  was  in  fact  made.  The  section  above 
referred  to  reads:  *'If  the  defendant,  any  time  before  trial,  offers  in 
writing  to  allow  judgment  to  be  taken  against  him  for  a  specified 
8am,  the  plaintiff  may  immediately  have  judgment  therefor,  with 
the  costs  then  accrued,**  etc.  Was  this  a  sufficient  compliance  with 
the  statute  ?  We  think  it  was.  It  may  be  that  the  plaintiff's  attor- 
ney had  left  the  justice's  office  before  this  offer  was  reduced  to  writ- 
ing, but  this  is  immaterial.  He  was  fully  informed  of  the  offer,  and 
was  present  when  the  justice  was  asked  to  reduce  it  to  writing,  so 
that  be  was  in  no  manner  misled  by  anything  that  took  place.     The 

fact  that  the  offer  was  reduced  to  writing  by  the  justice  in- 
*108    stead  of  by  the  defendant  personally,  or  his  attorney,  '^is  also 

immaterial.  It  was  written  by  the  direction  of  the  defendant, 
and,  when  so  written,  became  in  law  bis  writing.  Nor  is  the  fact 
that  the  writing  was  not  signed  by  defendant  under  the  circumstances 
a  fatal  omission.  Ordinarily,  it  is  true,  a  legal  instrument  should 
be  authenticated  by  the  signature  of  the  person  whose  act  it  is;  but 
the  omission  of  the  signature  is  not  always  fatal.  Proceedings  before 
a  justice,  as  we  have  often  had  occasion  to  remark,  are  not  always 
conducted  with  technical  accuracy,  and  as  long  as  each  party  is  fully 
aware  of  what  is  being  done,  and  fully  protected  in  all  his  substan- 
tial rights,  many  an  error  will  be  disregarded  as  immaterial.  Here 
the  plaintiff  was  in  no  manner  misled.  He  knew  what  offer  was  made, 
and  deliberately  rejected  it.  He  knew  that  the  justice  was  asked  to  re- 
dace  the  offer  to  writing,  and  it  was  in  fact  so  reduced  to  writing  and 
placed  among  the  papers  of  the  case*  Under  these  circumstances, 
to  disregard  this  offer  would  give  to  the  plaintiff  a  technical  advan- 
tage at  the  expense  of  substantial  right  and  justice.  Suppose  the 
plaintiff  had  accepted  the  offer,  and  the  justice  had  entered  judg- 
ment thereon  in  his  behalf,  could  the  defendant  have  challenged  such 
jadgment?  Is  the  equity  of  the  plaintiff  any  greater?  The  offer 
must  be  adjudged  sufficient. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
zemanded,  with  instmotions  to  render  judgment  against  the  plaintiff 
for  all  the  costs  accruing  after  the  time  of  said  offer. 
(All  the  justices  concurring.) 


78  KANSAS  RSPOBIS. 


♦109 


Charles  Joceebs  v.  Mary  Boroman. 
January  Term,  1888. 

1.  Pleading:  Defeots  Disregarded.    Where  a  motion  is  i^led  to  reqnire  a 

petition  to  be  more  definite  and  certain  on  various  grounds  therein  alleged, 
and  some  of  the  grounds  are  sustained  and  a  new  or  substituted  petition  is 
thereafter  filed  by  the  plaintiff,  which  is  not  attacked  bj  motion  or  other- 
wise, and  to  which  an  answer  is  filed  and  the  issues  settled,  the  defend- 
ant cannot  insist  as  error  upon  the  defects  for  indefinitenesss  and  uncer- 
tainty in  the  original  petition.^ 

2.  Statutory  Construotion :   Bepeal:  Bight  Preserved.    Where  an  ac- 

tion was  brought  under  section  10,  c.  85»  Corap.  Laws  1879,  and  the  stat- 
ute was  repealed  prior  to  trial  by  chapter  128,  I^aws  1881,  but  said  chap- 
ter 128  embraced  in  section  15  thereof  all  of  the  provisions  of  said  sec- 
tion 10,  c.  35,  held  under  subdivision  1,  §  1,  c.  104,  Comp.  Laws  1879, 
§  15,  c  128,  must  be  construed  as  a  continuation  of  the  provisions 
of  said  section  10,  c.  85,  and  that  therefore  the  repeal  of  said  chapter 
35  did  not  destroy  or  affect  the  rig^t  of  action  existing  under  section  10, 
c.  35.« 

8.  Oonstitatlonal  Law.  Section  16  of  article  2  of  the  constitution,  which 
provides  that  "no  bill  shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title,"  does  not  invalidate  or  render  unconsti- 
tutional section  15,  c.  128,  Laws  1881. 

4.  Civil-Damage  Statute:   Evidence.    In  an  action  brought  by  the  wife 

against  a  party  under  the  civil-damage  statute  for  causing  the  intoxica- 
tion of  her  husband,  a  witness  testified  that  the  husband  and  he  had 
taken  several  drinks  together  at  the  defendant's  saloon,  but  he  could  not 
say  the  husband  had  taken  drinks  there  within  the  last  two  and  a  half 
years.  Thereupon  the  counsel  of  plaintiff  asked,  "What  is  your  best 
recollection  with  regard  to  whether  or  not  you  have  seen  the  liusband 
drink  at  defendant's  saloon  within  the  last  two  and  a  half  years  before  lie 
went  away?"  Held,  the  question  was  competent,  and  that  it  did  not 
seek  to  obtain  of  witness  his  opinion  merely. 

5.  :  Exemplary  Damages:  Evidence.    In  an  action  brought  by  the 

wife  against  a  party  under  the  civil-damage  statute  for  causing  her 

*110     *husband  to  be  intoxicated,  as  affecting  the  question  of  exemplary 
damages,  it  is  competent  to  offer  evidence  that  the  sales  or  gifra  of  in- 

>An  amended  answer  and  cross- petition  filed  in  an  action  supersedes  the  first  answer, 
and  the  rilaintiff  cannot  avail  himself  of  an  alleged  defect  in  the  original  answer  or 
cross-petition.    Beihl  v.  Likowski,  33  Kan.  515,  6  Pac  Rep.  886. 

By  the  filing  of  an  amended  pleading,  the  original  pleading  is  in  efTect  withdrawn, 
Bradish  v.  Grant,  (III.)  11  N.  B.  Rep.  258;  Hunter  ▼.  Pfeifler,  (Ind.)  9  N.  E.  Rep.  124; 
Kellogg  V.  Bare.  (Iowa,)  17  N,  W.  Rep.  666;  Wells  v.  Applegate,  (Or.)  6  Pac.  Rep.  770; 
and  with  it  all  motions  and  demurrers  relathig  to  it.  Wells  v.  Applegate,  supra, 

*As  to  misjoinder  of  plaintifiTs  in  an  action  under  such  statute,  and  limitation  of  the 
action,  see  Durein  v.  Pontious.  34  Kan.  353,  8  Pac.  Rep.  428. 
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toxicating  liquors  were  made  against  the  plaintiff's  remonstrance,  or  after 
her  notice  not  to  sell,  and  proof  of  such  remonstrance  or  notification  may 
be  giyen,  although  it  was  made  more  than  two  years  prior  to  the  com- 
mencement of  the  action. 

6. :  Habitual  Drunkard.    In  such  an  action  it  is  competent  to  offer 

evidence  that  the  husband  is  an  habitual  drunkard,  and  the  jury  may 
consider  this  fact  among  others,  if  the  wife  has  been  injured  in  her  means 
of  support  by  the  defendant  in  selling  or  giving  to  her  husband  intoxi- 
cating liquors.  ^ 

7. :  Instruction,  Based  upon  Sufficient  Evidence.    Where,  in  such 

an  action,  evidence  had  been  introduced  tending  to  prove  that  the  hus- 
band had  no  means  of  support  for  his  family,  excepting  his  own  labor; 
that  owing  to  his  intoxication  he  had  neglected  his  business  and  did  not 
support  liis  wife,  as  he  ouglit  to  have  done,  and  could  have  done  if  he  had 
been  sober,  and  that  she  liad  become  an  object  of  public  charity,  an  in- 
struction that  the  wife  was  entitled  to  recover  for  any  actual  damage  to 
her  means  of  support,  caused  in  whole  or  in  part  by  liquor  sold  to  her 
husband  by  the  defendant,  causing  his  intoxication,  was  based  upon  suf* 
fleient  evidence. 

8. :  Act  of  Wife  no  Bar.  Where  a  wife  voluntarily  signed  a  peti- 
tion for  a  person  applying  for  a  dram-shop  license,  she  did  not  thereby 
Consent  that  the  party  ol^ining  the  license  under  the  petition  should  sell 
intoxicants  unlawfully,  or  in  violation  of  the  statute;  and  such  act  on  her 
part  is  no  bar  to  an  action  brought  by  her  against  the  dram-shop  keeper 
under  the  civil-damage  statute,  for  causing  the  intoxication  of  her  hus- 
band, nor  is  evidence  of  such  act  competent  in  mitigation. 

9. :  Instruction,  Beftisal  of,  not  Error.    In  such  an  action,  where 

the  husband  is  an  habitual  drunkard,  and  has  been  under  the  influence 
of  hquor  /nost  of  the  time  for  two  years  before  the  action  was  commenced, 
the  refusal  of  an  instruction  that  "if  the  jury  find  from  the  evidence  the 
defendant  sold  plaintiff's  husband  intoxicating  liquors  at  a  time  when  he 
was  sober,  and  that  at  such  times  he  did  not  become  intoxicated,  they 
should  not  consider  such  sales  in  determining  the  amount  of  plaintiff's  re- 
covery," is  not  error.  It  is  enough,  if  the  liquors  sold  by  the  defendant 
were  the  direct  cause,  either  in  whole  or  in  part,  of  the  intoxication. 

10. :  Exemplary  Damages,  Measure  and  Grounds  of .  The  civil- 
damage  statute  expressly  authorizes  the  recovery  of  damages  co-extensive 
with  the  injury,  and  likewise  exemplary  damages.  But  exemplary  dam- 
ages are  not  to  be  allowed  under  the  act,  unless  the  conduct  of  the  de- 
fendant is  willful,  wanton,  reckless,  malicious,  oppressive,  or  otherwise 
deserving  of  condemnation  beyond  the  mere  actual  damage.    £vi- 

*111  dence,  how*ever.  that  the  defendant  sold  intoxicating  liquoi*sto  a  per- 
son who  was  in  the  habit  of  being  Intoxicated,  after  notice  from  the 
wife  not  to  sell,  and  that  he  sold  intoxicating  liquors  to  such  person  while 
in  a  state  of  intoxication,  are  grounds  of  exemplary  damages. 

Error  from  Washington  district  court. 

Action  brought  by  Mary  Bergman  against  Charles  Jookers,  under 
section  10,  c.  35,  Gomp.  Laws  1879.  At  the  November  term;  1881, 
of  the  district  court,  the  plaintiff  recovered  a  judgment  for  $1,000 
Mtnal  damages,  and  $400  exemplary  damages,  against  the  defendant 
for  having  caused  the  intoxication  of  her  husband.  Defendant  brings 
tbe  ease  to  this  court. 
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Joseph  O*  Lowe,  Charles  Broivn,  and  T.  J.  Humes,  (John  Martin, 
of  counsel,)  for  plaintiff  in  error. 

Everest  dt  Waggener,  J,  W.  Rector,  and  Wehh  dt  Martin,  for  defend- 
ant iu  error. 

HoBTON,  C.  J.  This  was  an  action  brought  under  the  tenth  sec- 
tion of  the  dram-shop  act,  (chapter  35,  Comp.  Laws  1879,)  in  which 
the  defendant  in  error  (plaintiff  below)  recovered  a  judgment  of 
$1,000  actual  damages,  and  $400  exemplary  damages,  against  the 
plaintiff  in  error,  for  having  caused  the  intoxication  of  her  husband. 

1.  It  is  alleged  the  court  erred  in  overruling  the  motion  to  make 
more  specific  and  certain  the  allegations  of  the  petition  as  to  the 
second,  third,  fourth,  and  sixth  grounds  therein.  It  appears  from* 
the  record  that  the  petition  was  filed  on  April  13,  1881,  On  the 
fourteenth  day  of  May  succeeding,  plaintiff  in  error  filed  a  motion  con- 
taining six  grounds,  to  make  more  specific  and  definite  certain  of  the 
allegations  of  the  petition.  Upon  the  hearing,  the  court  sustained 
the  motion  as  to  the  first  and  fifth  grounds.     Thereupon  defendant 

in  error  was  allowed  thirty  days  in  which  to  amend  the  peti- 
*112     tion.     *0n  the  fifth  day  of  September  following,  she  filed  an 

amended  petition.  To  this  amended  petition  the  plaintiff  in 
error  filed  his  answer,  without  attacking  it  by  motion  or  otherwise. 
As  the  amended  petition  ^as  substituted  for  the  first  petition,  he  is 
in  no  condition  now  to  insist  upon  any  defects  in  the  original  one. 
He  filed  his  answer  to  the  amended  petition,  and  to  this  answer  a  re- 
ply was  filed,  thus  settling  the  issues  in  the  case. 

2.  At  the  term  at  which  the  cause  was  tried,  plaintiff  in  error 
moved  the  court  for  judgment  in  bis  favor  upon  the  pleadings.  This 
was  overruled,  and  upon  the  trial  he  objected  to  the  defendant  in  er- 
ror offering  any  evidence,  for  the  alleged  reason  that  the  amended 
petition  did  not  state  facts  sufiBcient  to  constitute  a  cause  of  action. 
These  rulings  are  now  complained  of.  It  is  the  theory  of  plaintiff 
in  error  that  as  the  dram-shop  act  had  been  repealed  prior  to  the 
trial,  such  repeal  destroyed  any  right  of  action  that  might  have  ex- 
isted during  the  existence  of  the  statute ;  and  Dillon  v.  Linder,  36 
Wis.  344,  is  referred  to  in  support  of  this  doctrine.  This  authority, 
when  fully  considered,  is  not  in  opposition  to  the  ruling  of  the  trial 
court.     Subdivision  1,  §  1,  c.  104,  Comp.  Laws  1879,  reads: 

"The  repeal  of  a  statute  does  not  revive  a  statute  previously  repealed;  nor 
does  such  repeal  affect  any  right  which  accrued,  any  duty  imposed,  any  pen- 
alty incurred,  nor  any  proceeding  coma^enced  under  or  by  virtue  otthe  stat- 
ute repealed.  The  provisions  of  any  statute,  so  far  as  they  are  the  same  as 
those  of  any  prior  statute,  shall  be  construed  as  a  continuation  of  such  pro- 
visions, and  not  as  a  new  enactment." 

Section  10,  c.  86,  Comp,  Laws  1879,'  under  wbieli  this  action  was 
brought,  was  taken  up  bodily  and  transferred  to  chapter  128,  Lawa 
1881,  which  repealed  said  chapter  36,  Comp.  Laws  1879.  Section 
15,  c.  128,  Laws  1881,  is  identical  with  section  10,  o.  35,  Comp. 
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Laws  1879.  Therefore  the  provisions  of  section  15,  c.  128,  Laws 
1S81,  being  the  same  as  those  of  section  10,  c.  85,  Gomp.  Laws  1879, 

mast  be  oonstraed  as  a  continuation  of  such  provisions,  and 
*118    not  as  a  new  enactment.     *Troy  v.  Bailroad  C!o.,  11  Ean. 

*519.  See,  also»  Gilleiand  v.  Schuyler,  9  Kan.  *569.  Nor  can 
it  ba  said  that  section  15  is  in  conflict  with  section  16,  art.  2,  of  the 
constitution.  Werner  v.  Edmiston,  24  Ean.  *147.  It  is  urged  that 
DO  right  of  action  existed  under  the  dram-shop  act  of  chapter  35, 
Comp.  Laws  1879,  upon  the  ground  that  the  act  was  in  violation  of 
article  2,  §  17,  of  the  constitution,  beoaase  it  did  not  have  uniform 
operation  throughout  the  state.  This  position  is  wholly  untenable. 
There  are  no  words  limiting  the  operatioji  of  the  dram-shop  act,  and 
if  the  reasons  urged  by  counsel  were  correct,  and  if  any  of  the  laws 
referred  to  were  unconstitutional,  it  would  be  the  prior  act  of  chapter 
31,  Comp. 'Laws  1879,  prohibiting  the  selling  of  intoxicating  liquors 
in  unorganized  counties. 

3.  It. is  contended  that  the  court  below  erred  in  permitting  counsel 
to  ask  certain  witnesses  as  to  their  best  recollection  whether  or  not 
they  had  seen  John  Borgman  drink  any  liquors,  or  under  the  in- 
floence  of  liquor,  at  plaintiff  in  error's  saloon  within  two  years  prior 
to  April  13,  1881.  The  witnesses  referred  to  are  Jacob  Berns,  An- 
drew Oswald,  and  Matt.  Oswald.  The  first  witness  answered  that  it 
was  his  best  impression  that  he  bad  not  seen  Borgman  drink  at  the 
saloon  within  two  and  a  half  years  before  he  went  away,  but  probably 
had  within  three  years,  but  could  not  say  for  certain;  that  he  kept  no 
record.  The  second  witness  answered  that  he  had  probably  seen 
Borgman  at  plaintiff  in  error's  saloon  under  the  influence  of  liquor 
within  two  years  before  he  went  away.  The  third  witness  answered 
that  he  could  not  say,  but  presumed  be  had.  Portions  of  the  an- 
swers were  not  responsive  to  the  questions,  and  if  injurious  to  the 
plaintiff  in  error,  would  doubtless  have  been  stricken  out,  if  a  motion 
had  been  made  therefor.  The  questions  themselves  were  prop<^r,  es- 
pecially as  the  witnesses  interrogated  showed  a  disposition  to  evade 
answering  to  facts  within  their  knowledge.  Oral  evidence  is  after  all 
ooly  the  uttered  or  spoken  statement  of  existing  facts  or  past  transac- 
tions, and  the  witness,  in  making  his  statements  under  oath  of  a  past 

event,  relies  wholly  upon  his  memory  or  recollection.  Therefore 
^114    if  be  gives  his  best  recollection  of  a  *past  transaction  or  event, — 

he  testifies  only  to  that  of  which  he  has  knowledge  or  recollec- 
tion. When  asked  to  give  his  recollection,  his  opinion  is  not  called  for. 
An  opinion  is  the  judgment  which  the  mind  forms.  The  questions 
did  not  ask  the  witnesses  their  opinions,  as  counsel  seemingly  argue. 

4.  Dpon  the  trial  the  defendant  in  error  testified  that  in  tbe  spring 
of  1878,  she  found  her  husband  at  plaintiff  in  error's  saloon,  sitting 
in  a  chair,  drunk,  and  that  then  she  notified  plaintiff  in  error  that 
flhe  wished  he  would  not  sell  her  husband  any  more  liquor;  that  this 
was  the  only  notification.     This  evidence  was  objected  to,  as  being 

V.29K— 6 
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incompetent,  irrelevant,  and  immaterial.  The  objection  is  mainly 
based  upon  the  fact  that  this  notification  was  given  more  than-  two 
years  prior  to  the  commencement  of  this  action.  Certainly  the  call- 
ing of  the  attention  of  plaintiff  in  error  to  the  drunken  condition  of 
the  husband  by  the  wife,  and  notifying  him  not  to  sell  the  husband 
any  more  liquor,  were  material  facts  to  go  before  a  jury  upon  the 
question  of  exemplary  damages;  and  whether  such  notification  was 
given  during  the  two  years  before  the  commencement  of  the  action, 
or  a  little  earlier,  is  immaterial. 

5.  It  is  urged  that  the  first  instruction  was  erroneous  and  mislead* 
ing.     It  is  as  follows : 

"If,  from  the  evidence,  you  believe  that  the  plaintiff  had  been  for  the  last 
ten  years  the  wife  of  John  Borgman;  that  for  several  years  previous  to  the 
commencement  of  this  suit  he  was  habitually  intoxicated;  tliat  within  two 
years  before  the  commencement  of  this  action  the  defendant  sold  or  gave  to 
him  intoxicating  liquor,  and  thereby  caused  his  intoxication  in  whole  or  in 
part;  that  by  reason  of  said  intoxication  the  said  John  Borgman  was  rendered 
incapable  of  performing  and  transacting  his  ordinary  business;  that  the  plain- 
tiff was  dependent  upon  liim  for  support;  that  in  consequence  of  said  intoxi- 
cation she  has  been  injured  in  means  of  support, — then  you  will  return  a  ver- 
dict for  the  plaintiff  for  such  damages  as  from  the  evidence  you  may  believe 
she  has  sustained  in  consequence  thereof. " 

This  instruction  is  sustained  by  the  provisions  of  said  section  10, 
c.  35,  Comp.  Laws  1879,  excepting  that  part  directing  the 
*I15  *jury  to  consider  whether  Borgman  had  been  habitually  in- 
toxicated for  several  years  previous  to  the  commencement  of 
this  action.  Hayes  v.  Phelan,  4  Hun,  733;  Jackson  v.  Brookins,  5 
Hun,  535;  Bertholf  v.  O'Beilly,  8  Hun,  18.  Under  the  evidence  we 
perceive  no  objection  to  the  court  directing  the  jury  to  consider  that 
fact.  The  habits  of  Borgman  as  an  habitual  drinker  for  two  years 
prior  to  the  institution  of  this  action  was  a  matter  for  the  considera- 
tion of  the  jury,  and  if  the  direction  called  the  attention  of  the  jury 
to  a  period  prior  thereto,  it  could  not  have  been  prejudicial  to  the 
plaintiff  in  error,  because  the  court  expressly  limited  his  liability  to 
the  intoxicating  liquor  sold  or  given  to  Borgman  within  two  years  be- 
fore the  action  was  commenced,  and  also  instructed  the  jury  not  to 
consider  any  act  of  plaintiff  in  error  established  by  the  evidence  as 
having  taken  place  prior  to  April  13,  1879.' 

6.  Great  complaint  is  made  of  the  eighth  instruction  given  by  the 
court,  mainly  upon  the  ground  that  it  informed  the  jury  that  defend- 
ant in  error  was  entitled  to  recover  exemplary  damages  whether  she 
had  sustained  actual  damages  or  not.  This  objection  is  without  force, 
because  the  court  in  one  of  its  instructions  expressly  charged  the  jury 
that  exemplary  damages  could  not  be  recovered  until  the  defendant 
in  error  had  established,  by  a  preponderance  of  evidence,  that  she 
had  received  actual  damages  to  her  means  of  support,  by  reason  of 
the  intoxication  of  her  husband,  caused  within  two  years  next  preced- 
ing April  13,  1881,  by  the  act  of  plaintiff  in  error  in  selling,  barter- 
ing, or  giving  to  her  husband  intoxicating  liquors.     Therefore,  as  all 
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ihe  iDstructions  are  to  be  taken  and  considered  together,  the  eighth 
iDstruction  is  not  subject  to  the  complaint  against  it. 

7.  Complaint  is  also  made  of  the  direction  to  the  jury,  "that  direct 
loss  of  employment  by  the  said  John  Borgman,  ii)  consequence  of  in- 
toxication,  the  proceeds  of  which  would  naturally,  except  for  his  in- 
toxication, go  to  the  support  of  plaintiff,  would  be  actual  damages." 

Counsel  say  that  this  instruction  would  be  correct  only  whtsn 
*116     the  defendant  in  error's  ^husband  had  not  sufficient  other  em- 

ployment,  or  means  to  support  his  wife,  and  this  exception 
should  have  been  stated;  otherwise  the  correct  rule  for  estimating 
actual  damages  is  enlarged.  Further,  counsel  say  that  there  is  no 
evidence  tending  to  show  that  the  husband  lost  any  employment  by 
reason  of  intoxication.  In  answer,  we  reply  that,  it  is  apparent  suf^^ 
ficient  evidence  was  introduced  upon  which  to  base  the  instruction. 
Defendant  in  error  testified  among  other  things  that  her  husband 
left  her  on  the  eighteenth  day  of  January,  1881 ;  that  for  two  and  a 
half  years  before  he  went  away  his  habits  were  very  bad;  that  he 
drank  a  great  deal;  that  he  was  under  the  influence  of  liquor  most 
of  the  time ;  that  he  neglected  his  business  and  did  not  support  his 
family,  which  consisted  of  herself  and  seven  children,  as  he  ought  to 
havedone,  and  could  have  done  if  he  had  been  sober;  that  she  had 
to  borrow  flour  and  potatoes;  that  the  groceries  he  provided  were 
scanty ;  that  she  had  worked  very  hard  herself;  that  at  times  she  suf- 
fered for  clothing,  and  when  she  asked  for  things  her  husband  would 
complain  and  "say  that  he  did  not  have  money;"  that  her  husband 
was  appointed  census  enumerator  for  Hanover  township,  in  Wash- 
ington county,  for  the  year  1880 ;  that  be  was  turned  off  and  Charles 
Morgan  appointed  in  his  place;  and  that  he  was  so  turned  off,  she 
supposed,  on  account  of  his  drunkenness;  that  when  her  husband  left 
her,  he  left  the  family  in  destitute  circumstances;  that  the  neighbors 
and  the  lodge  helped  them  some,  and  that  she  had  become  an  object 
of  public  charity.  Gibson,  a  witness,  testified  that  he  bad  lived  in 
Hanover  for  nine  years;  that  he  knew  John  Borgman;  that  the  first 
time  be  came  to  take  the  census  at  his  house  he  was  too  drunk;  tlie 
next  time,  he  took  it;  that  he  drank  a  great  deal;  that  he  did  not 
take  the  census  of  the  township;  that  Charles  Morgan,  of  Little  Blue, 
came  and  took  the  census  of  the  township  after  Borgman  failed.  One 
Pratt,  a  witness,  testified  that  he  knew  John  Borgman;  that  he  had 
some  business  with  him,  and  when  he  went  to  get  him  to  do  the  work  he 

was  too  drunk ;  tbat^he  had  collected  money  for  him,  and  that  he 
*117     went  back  the  next  day  *and  got  the  money.   Spence,  another 

witness,  testified  that  he  was  acquainted  with  John  Bergman's 
habits ;  that  they  were  bad,  and  that  he  would  call  him  an  habitual 
drunkard;  that  he  had  done  business  for  him;  that  he  went  three 
times  to  get  him  to  draw  up  a  deed ;  that  the  first  time  he  was  at 
home,  upstairs  drunk;  that  the  second  time  he  told  him  he  was  not 
fit  to  do  the  work;  but  at  the  third  time  he  got  the  deed^ 
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Borgman  was  morally  and  legally  bound  to  supply  his  wife  witb 
the  necesBaries  and  comforts  of  life,  and  if  he  bad  no  other  resource 
it  was  his  duty  to  contribute  his  labor  and  its  proceeds  to  her  support. 
It  is  evident  that  bi^  intoxication  caused  him  to  neglect  his  business, 
made  him  habitually  indolent,  and  deprived  him  of  employment.  As 
he  had  during  the  past  few  years  no  means  of  support  except  his  own 
labor,  and  as  his  intoxication  incapacitated  him  from  labor  and  also 
caused  him  to  lose  employment,  the  wife  was  injured  ''in  means  of 
support,"  because  any  deprivation  of  her  right  or  interest  in  the  pro- 
ceeds of  his  labor,  or  his  capacity  to  labor,  was  an  injury  to  her  in 
her  means  of  support.  Schneider  v.  Hosier,  21  Ohio  St.  98.  The 
loss  of  her  means  of  support  in  consequence  of  the  intoxication  of  her 
husband  was  to  hor  actual  damages.  The  injury  to  the  means  of 
support  of  a  married  woman,  caused  by  the  sale  of  intoxicating  liqaora 
to  her  husband,  by  which  he  acquires  habits  of  intemperance  and 
idleness,  may  vary  greatly  according  to  the  age,  condition,  and  cir- 
cumstances of  herself  and  husband.  Therefore  evidence  in  such  cases 
that  the  husband  was  a  sober,  industrious  man,  providing  for  and 
supporting  his  family  prior  to  the  time  when  the  defendant  caused 
his  intoxication  by  selling  to  him  intoxicating  liquors,  and  after  such 
sales  and  in  consequence  thereof  he  became  less  industrious  than  he 
had  been  before;  that  such  sales  caused  him  to  neglect  his  business 
or  work  or  squander  his  means  to  any  extent,  so  as  to  decrease  th& 
means  of  support  of  his  wife, — ^is  admissible,  and  the  jury  may  be  in« 
structed  to  take  these  circumstances  into  consideration,  on  the  ques- 

tion  of  damages.     Dunlavey  v.  Watson,  38  Iowa,  400. 

*118     *8.  The  court  below  refused  to  give  instructions  fourteen  and 

fifteen  asked  for  by  plaintiff  in  error.     Fourteen  reads ; 

"That  a  fact  admitted  is  the  same  as  a  fact  conclusiveJy  proved;  that  in 
this  case  plaintiff  admits  that  she  signed  voluntarily  and  of  her  own  accord, 
divers  and  sundry  petitions  for  defendant  and  several  other  persons  to  sell  in- 
toxicating  liquors  in*^  Hanover,  where  she  and  her  husband  lived,  and  for  the 
same  time  included  in  the  pleadings  and  shown  by  the  evidence  in  this  case." 

Instruction  fifteen  reads : 

"That  if  the  plaintiff  contributed  to  the  intoxication  of  her  husband,  either 
by  drinking  with  or  encouraging  him  to  drink,  or  by  providing  means 
whereby  he  could  and  did  obtain  intoxicating  liquor,  that  in  that  caseshe  can- 
not recover." 

These  instructions  were  properly  rejected.  During  the  time  the 
dram-shop  act  was  in  force,  the  sale  of  intoxicating  liquors  by  a  party 
having  a  dram-shop,  tavern,  or  grocery  license,  was  lawful,  and  a 
person  signing  a  petition  or  recommendation  that  the  party  applying 
for  such  a  license  was  a  fit  person  to  keep  the  same,  did  not  thereby 
consent  that  the  party  obtaining  the  license  might  sell  intoxicating 
liquors  contrary  to  the  provisions  of  the  act,  or  might  injure  othera 
by  selling,  bartering  or  giving  intoxicating  liquors  without  being  liable 
for  damages.    The  most  that  can  be  said  is  that  the  defendant  in 
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error  assisted  the  plaintiff  in^error  by  her  sigoature  to  obtain  for  him 
a  license  to  sell  liquors  nnder  the  terms  of  the  statute.  But  by  sign- 
ing his  petition,  she  did  not  authorize  him  to  barter,  sell,  or  give  in- 
toxicants to  her  husband  or  any  other  person  in  violation  of  the  stat- 
ute, nor  by  so  acting  did  she  consent  that  he  might  injure  her  in  per- 
son or  property,  or  means  of  support,  by  intoxicating  her  husband. 
Jackson  v.  Brookins,  supra.  The  instruction  about  contributing  to 
the  intoxication  of  her  husband  by  drinking  with  or  encouraging  him 
to  drink,  or  by  providing  him  means  whereby  he  could  obtain  in- 
toxicating liquors,  was  not  supported  by  evidence,  as  defendant  in 

error  was  not  guilty  of  such  conduct  at  any  time  within  two 
*119    years  prior  to  the  commencement  of  this  action,  *even  if  she 

was  ever  guilty.  The  time  that  plaintiff  in  error  testified  the 
defendant  drank  beer  at  his  house  which  her  husband  bought  was, 
according  to  his  testimony,  about  six  years  before  the  trial.  The  in- 
stmction  was  also  erroneous,  because  it  declared  that  defendant  in 
error  could  not  recover  if  she  provided  the  means  whereby  he  could 
and  did  obtain  liquor,  without  saying  that  she  provided  the  means, 
''knowing  it  was  to  be  used  for  that  purpose." 
9.  The  eighteenth  instruction,  which  was  refused,  is : 

"The  court  instructs  the  jury  that  if  they  find  from  the  evidence  the  de- 
fendant sold  the  plaintiff '8  liusband  intoxicating  liquor  within  two  years  prior 
to  April  13,  1881,  at  a  time  wiien  he  was  sober,  and  that  at  such  times  plain- 
tiff's husband  did  not  become  intoxicated,  they  should  not  consider  such 
sales  in  determining  the  amount  of  plaintiff's  recovery." 

It  has  already  been  decided  by  this  court  that  it  is  no  defense  to 
aD  action  brought  under  section  10  of  the  dram-shop  act,  that  the 
intoxication  was  caused  partly  by  liquor  sold  by  other  parties.  It  is 
enoQgh  if  the  liquor  sold  by  the  party  complained  of  was  the  direct 
^  cause,  either  in  whole  or  in  part,  of  the  intoxication.  Werner  v.  Ed- 
*  miston,  24  Kan.  *147.  The  instruction  prayed  for  would  have  en- 
abled the  jury  to  return  a  verdict  for  plaintiff  in  error,  although  the 
intoxicating  liquor  sold  to  Borgman  was  the  direct  cause  of  subse- 
quent  intoxication;  because  where  two  glasses  of  liquor  are  sold  by 
two  different  parties,  and  intoxication  follows  therefrom,  no  analysis 
can  correctly  apportion  the  causes  between  the  two  sales.  The  stat- 
ute holds  each  responsible  for  the  result  caused  by  the  two  separate 
sales.  Werner  v.  Edmiston,  supra.  Borgman  may  have  been  sober 
at  the  times  that  plaintiff  in  error  made  some  of  the  sales,  and  at 
BQch  times  did  not  become  intoxicated;  but  if,  upon  another  glass 
being  sold  by  another  party,  he  did  become  intoxicated,  in  part  from 
the  liquor  first  furnished,  both  parties  are  responsible  for  the  result. 
If  Borgman  had  taken  one  or  more  glasses  of  liquor  at  the  saloon  of 
plaintiff  in  error,  which  did  not  at  once  intoxicate  him,  and  before 
its  effect,  however,  had  passed  off,  he  obtained  other  glasses 
*180  of  intoxicating  liquor  from  other  saloons,  *which  together  with 
that  previously  drunk,  caused  him  to  be  intoxicated,  then  all 
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the  parties  are  guilty,  because  the  liquor  £rst  sold  was  a  direct  cause, 
either  in  whole  or  in  part,  of  such  intoxication.  Again,  if  half  a 
dozen  sales  are  made  by  half  a  dozen  saloon  keepers,  on  or  about  the 
same  time,  to  the  same  person,  no  inquiry  is  possible  as  to  the  par- 
ticular glass  of  liquor  which  caused  the  intoxication,  and  the  statute 
very  properly  holds  each  seller  responsible  for  the  result  caused  by 
the  sales.  If  the  instruction  had  read  that  the  jury  were  not  to  con- 
sider any  sales  made  to  Borgman  by  plaintiff  in  error  within  the  two 
years  prior  to  April  18,  1881,  which  did  not  contribute  in  whole  or 
in  part  to  his  intoxication,  the  instruction  might  have  been  pertinent 
to  the  issue. 

Further,  the  evidence  is  very  conclusive  that  during  the  two  or  three 
years  before  Borgman  left  his  family,  he  was  under  the  influence  of 
liquor  most  of  the  time.  One  witness  testified  that  "he  drank  badly 
for  two  and  a  half  years  before  the  trial;"  another,  that  "he  was 
drunk  three- fourths  of  the  time;"  another,  that  "for  two  years  prior 
to  April  18,  1881,  he  was  under  the  influence  of  intoxicating  liquor 
more  of  the  time  than  he  was  sober ;"  another  testified  that  "when  he 
was  acting  justice  of  the  peace,  upon  a  trial  he  was  so  drunk  as  to 
go  to  sleep  while  the  attorney  was  arguing  the  case  before  him ;"  an- 
other, that  he  "drank  a  great  deal,  and  that  be  had  seen  him  drink- 
ing at  all  of  the  saloons  in  town."  Considering  therefore  the  habits 
of  Borgman,  a  sale  of  intoxicating  liquor  to  him  at  any  time  within 
two  years  prior  to  April  13,  1881,  could  scarcely  be  said  not  to  have 
contributed  in  part  to  his  intoxication ;  so  in  any  view  the  instruction 
was  not  prejudicial. 

10.  Several  instructions  asked  by  plaintiff  in  error  were  given  as  re- 
quested, excepting  the  court  eliminated  therefrom  the  word  "credible" 
before  "evidence."  This  was  not  erroneous.  The  instructions  were 
in  an  unusual  form,  and  the  word  "credible"  seems  to  have  been  in- 
serted before  "evidence,"  to  mystify  rather  than  to  instruct  the  jury. 
If  the  plaintiff  in  error  had  wished  the  jury  to  be  directed  "that 
*121  they  were  the  ^exclusive  judges  of  the  facts  from  the  testimony 
in  the  case,  and  of  the  credibility  of  the  witnesses,"  such  an  in- 
struction if  asked  would  undoubtedly  have  been  given. 

Counsel  dwell  at  length  upon  the  question  of  exemplary  damages. 
They  contend  that  the  doctrine  of  awarding  such  damages  is  wrong 
in  principle.  It  is  also  insisted  upon  that  as  section  6  of  the  dram- 
shop act  makes  it  a  misdemeanor  for  one  to  sell  liquors  to  a  person 
in  the  habit  of  becoming  intoxicated,  after  having  received  notice 
tiiereof,  that  therefore  exemplary  damages  cannot  be  allowed,  because 
the  wrong  done  is  an  offense  punishable  by  indictment  or  information, 
and  if  exemplary  damages  be  awarded,  a  party  is  punished  twice  for 
the  same  offense.  The  statute  expressly  authorizes  the  recovery  of 
damages  co-extensive  with  the  injury,  and  likewise  exemplary  dam- 
ages. Therefore  in  sustaining  exemplary  damages  in  oases  of  this 
character,  we  are  not  ingrafting  upon  the  law.     In  sustaining  such 
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damages  we  are  only  exeouting  the  law  as  enacted.  In  answer  to  the 
claim  that  if  exemplary  damages  are  allowed,  the  wrong-doer  is  li- 
able to  be  punished  twice,  we  cite  as  decisive,  Wiley  v.  Eeokuk,  6 
Kan.  *94.     See,  also,  Titus  v.  Corkins,  21  Kan.  ♦722. 

Copnsel,  in  commenting  upon  the  decisions  of  this  court  awarding 
exemplary  damages,  contend  that  the  question  should  be  reconsid- 
ered. Where  the  statute  expressly  authorizes  the  recovery  of  exem- 
plary damages,  the  authorities  are  with  this  court.  In  Indiana  in 
an  early  case,  the  court  held  that  where  the  dale  was  illegal,  thus  ren- 
dering the  seller  liable  to  a  criminal  prosecution,  he  could  not  be  pun- 
ished with  yindictive  damages  in  a  civil  action.  Struble  v.  Nodwift, 
11  Ind.  65.  But  it  has  been  since  held  that  the  act  of  1873  of  that 
state  has  expressly  abrogated  this  rule.  Schafer  t.  Smith,  4  Gent. 
Law  J.  272.     In  the  latter  case  it  was  said : 

"While  it  Is  admitted  that  the  general  assembly  of  this  state,  in  the  enact- 
ment of  the  said  twelfth  section  of  the  aforementioned  act,  intended  to  and 
did  give  a  right  of  action  to  the  person  mentioned  in  said  section,  for  the  re- 
covery, not  only  of  actual  damages,  but  also  of  exemplary  damage, 
*122  it  is  urged  by  appellant  that  the  gen*eral  assembly  is  prohibited  by 
our  constitution  from  enacting  such  a  law.  In  support  of  this  posi- 
tion, appellant  directs  our  attention  to  the  fourteenth  section  of  the  first  ar- 
ticle of  the  constitution  of  this  state,  which  provides  that '  No  person  shall  be 
put  in  Jeopardy  twice  for  the  same  offense.'  But  we  fail  to  see  the  applica- 
bility (k  this  provision  of  our  state  constitution  to  the  section  of  the  act  now 
under  consideration.  We  recognize  the  rule,  which  ordinarily  prevails,  that 
where  a  given  act  is  or  may  be  'the  subject  of  a  criminal  prosecution,  and 
also  of  a  civil  action  for  damages  in  favor  of  the  party  thereby  injured,  exem- 
plary damages  will  not  be  allowed  in  such  action/  This  rule,  however,  like 
most  of  the  rules  of  civil  practice,  is  a  proper  subject  of  legislative  action,  and 
the  general  assembly  may  well  provide  in  such  a  case  as  the  case  at  bar  that 
the  injured  party  may  recover,  not  only  actual  damages,  but  also  exemplary 
damages,  and  the  courts  of  the  state  will  be  bound  U>  carry  out  and  enforce 
sQch  provision.  In  considering  this  subject,  appellant's  counsel  seem  to  con- 
found the  terms  '  6ne '  and  *  exemplary  damages,'  and  to  regard  the  one  as  the 
synonym  of  the  other;  but  there  is  a  marked  and  well-defined  difference  be- 
tween the  meaning  of  these  terms.  A  fine  is  an  amercement  imposed  upon 
a  person  for  a  past  violation  of  law;  but  exemplary  damages  have  reference 
rather  to  the  future  than  the  past  conduct  of  the  offender,  and  are  not  given 
as  a  compensation  to  the  Injured  party,  but  as  an  admonition  to  the  offender 
not  to  repeat  the  offense." 

See,  also,  Franklin  v.  Sohermerhom,  8  Hun,  112;  Ganssly  v.  Per- 
kins, 30  Mich.  492;  Hackett  v.  Smelsley,  77  111.  109;  Meidel  v.  An- 
this,  71  111.  241 ;  Schneider  v.  Hosier,  supra;  Brannon  v.  Silvernail, 
81  111.  434;  Corcoran  v.  Harran,  16  Cent.  Law  J.  29.  While  the 
statute  expressly  authorizes  the  recovery  of  exemplary  damages  in 
eases  like  this,  they  are  not  to  be  awarded  unless  the  conduct  of  a 
defendant  is  willful,  wanton,  reckless,  malicious,  oppressive,  or  other- 
wise deserving  of  condemnation  beyond  the  mere  actual  damage. 

Hence  the  material  question  is  whether  the  evidence  brings  the 
*123    plaintiff  in  error  within  the  rule  thus  announced.   We  think  *it 

does.     The  evidence  shows  that  the  sales  complained  of  were 
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made  after  the  wife  had  found  her  husband  sitting  in  a  chair  in  the 
saloon  of  plaintifiP  in  error,  drunk,  and  had  notified  him  at  that  time 
not  to  sell  him  any  more  liquor;  that  the  husband  during  the  two 
years  prior  to  the  commencement  of  this  action  was  an  habitaal 
drunkard;  that  be  lived  only  three  blocks  from  the  saloon  of  the 
plainti£P  in  error,  and  that  his  habits  of  intoxicatioii  must  have  been 
necessarily  known  to  him.  The  evidence  further  shows  that  the  hus- 
band often  visited  the  saloon  of  plaintiff  in  error,  and  that  he  was  on 
several  occasions  furnished  with  whisky  and  beer,  and  upon  some  oc- 
casions was  given 'intoxicating  liquors  while  in  a  state  of  intoxica- 
tion. The  plaintiff  in  error  can  have  no  excuse  for  his  conduct,  and 
his  disregard  of  the  law  and  the  rights  of  the  wife  may  well  merit  the 
award  of  exemplary  damages.  Hackett  y.  Smelsley,  77  111.  109; 
Kellerman  v.  Arnold,  71  111.  632;  McEvoy  v.  Humphrey,  77  111.  388 ; 
Goodenough  v.  McGrew,  44  Iowa,  670 ;  Ganssly  v.  Perkins,  30  Mich. 
492. 

It  is  not  clear  to  our  minds  that  the  amount  of  exemplary  dam- 
ages recovered  is  excessive;  and  as  the  amount  of  such  damages  is 
left  to  the  sound  discretion  of  the  jury,  subject  to  be  controlled  by  the 
court  when  the  discretion  is  abused,  and  not  finding  such  discretion 
abused,  considering  all  the  circumstances  of  this  case,  we  cannot  dis- 
turb the  verdict. 

Some  minor  matters  are  submitted  in  the  briefs  of  counsel,  but  it 
is  unnecessary  to  comment  upon  them.  After  an  examination  of  the 
record,  and  a  full  consideration  of  all  the  questions  submitted,  we 
perceive  no  error  prejudicial  to  the  interests  of  the  party  complain- 
ing. 

The  judgment  of  the  district  court  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 


*124  *JoHN  Sims  and  another  v.  Lewis  Mead. 

January  Term,  1883. 

1.  Chattel  Mortgage:  Description.  Where  a  chattel  mortgage,  among 
other  things,  provides  that  "the  party  of  the  first  paitdoes  hereby  assign* 
sell,  transfer,  and  set  over  to  the  party  of  the  second  part  the  proi>erty 
described  in  the  following  schedule,  to- wit,  the  undivided  two-tlilnds  of 
forty  acres  of  growing  wheat,  being  all  the  wheat  in  and  growing  on 
what  is  known  as  the  old  John  Wise  Farm,  on  Qilmore  creek,  in  Moixis 
county,  Kansas:  provided,  however,  that  if  the  said  debt  and  interest  be 
paid  as  above  specified,  this  sale  and  transfer  shall  be  void.  The  prop- 
erty sold  is  to  remain  in  possession  of  the  party  of  the  first  part  until 
default  be  made  in  the  paynient  of  the  debt  or  interest  aforesaid,  or  some 
part  thereof, "  the  description  thei^ein  is  sufficient ;  and  it  is  not  necessary 
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that  the  mortgage,  in  order  to  make  it  valid  as  to  third  parties,  should 
designate  in  whai  manner  the  division  of  the  growing  wheat  is  to  be 
made.' 

2. :  Jozy:  OonoluaiTe  Finding.    The  chattel  mortgi^e  purported 

upon  its  face  to  secure  the  payment  of  a  promissory  pote  executed  to  the 
mortgagee  for  $360.  A  third  party,  at  whose  instance  a  levy  was  made 
upon  the  mortgaged  property,  contended  that  the  note  and  mortgage  were 
given  only  to  secure  tJie  mortgagee  against  loss  from  signing  an  appeal- 
bond.  The  mortgagee  claimed  that  the  note  and  mortgage  also  included 
a  store  account  of  1^2.50.  The  jury  accepted  the  latter  claim  as  the  cor- 
rect one.  and  as  they  were  the  exclusive  judges  of  the  facts  from  tiie  tes- 
timony in  the  case,  and  of  the  credibility  of  the  witnesses,  their  finding 
is  conclusive. 

3. :  Future  Advances.    A  week  or  ten  days  after  the  execution  of 

the  note,  secured  by  a  chattel  mortgage  which  was  at  once  filed  for  rec- 
ord, and  which  note  and  mortgage  were  taken  as  security  to  save  a  mort- 
gagee against  loes  from  signing  an  appeal-bond,  and  also  as  security  for  a 
store  account  of  $Q2.bO  then  due,  a  parol  agreement  was  entered  into  be- 
tween the  mortgagor  and  mortgagee  that  the  note  and  mortgage  should  also 
be  held  as  security  for  future  advances  from  the  store  of  the  mortgagee. 
And  upon  this  subsequent  parol  agreement,  817.48  was  obtained  by  the 
mortg^or  from  the  store  of  the  mortgagee.  Held,  that  the  mortage 
could  not  be  extended  to  cover  advances  not  contemplated  at  the  time  of 
its  execution,  as  against  a  creditor  of  such  mortgagor, 'and  that  there- 
fore the  future  advances  under  the  parol  agreement,  subsequent  to  the 
execution  of  the  mortgage,  were  not  secured  thereby. 

4.  Replevin:  Costs.    Where  a  ^herilf  levies  upon  wheat  growing  in  the 

field  belonging  to  A.,  under  an  execution  held  against  the  property  of 

♦125    B.,  and  then  obtains  possession  of  *the  property  without  the  consent 

of  A.,  and  harvests,  stacks,  and  threshes  the  same,  and  thereafter  A. 

brings  his  action  in  replevin  to  recover  the  possession  thereof,  the  law 

does  not  require  A.  to  pay  or  tender  to  the  sheriff  the  cost  or  expense  of 

harvesting,  stacking,  and  threshing  the  wheat,  nor  can  A.  be  charged 

with  said  costs  or  expenses. 

• 

Error  from  Morris  district  court. 

The  case  is  stated  in  the  opinion. 

Ed.  S.  fVaterbury,  for  plaintifiFs  in  error. 

Johngton  d  Bertram,  for  defendant  in  error. 

HoETON,  C.  J.  This  was  an  action  of  replevin,  brought  by  the  de- 
fendant in  error,  Lewis  Mead,  against  John  Sims,  sheriff  of  Morris 
eounty,  one  of  the  plaintiffs  in  error,  to  recover  two  hundred  and 
thirty-fonr  bushels  of  wheat,  which  Sims,  as  aberiff,  had  levied  upon, 
under  an  execution  in  favor  of  the  Emporia  National  Bank,  against 
George  B.  Wilcox  and  Charles  H.  Wilcox.  Mead  claimed  possession 
of  the  wheat  under  and  by  virtue  of  i^  chattel  mortgage  executed  to 
him  on  March  84,  1881,  by  George  B.  Wileox.  The  mortgage  pur- 
ported to  secure  a  promissory  note  for  the  sum  of  $360,  due  thirty 
days  after  date,  bearing  interest  at  twelve  per  cent,  per  annum,  exe- 

^As  to  description  of  property  iii  chatlel  mortgages,  see  note  to  King  v.  Aultnian,  24 
Kw.  •178- 
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cuted  by  George  B.  Wiloox  to  the  order  of  Lewis  Mead,  and  was  filed 
with  the  register  of  deeds  of  Morris  county  on  Maroh  26, 1881.  After 
the  commencement  of  the  action,  the  Emporia  National  Bank  was 
made  a  party  defendant.  A  trial  was  bad  before  the  court  with  a 
jary,  and  a  verdict  and  judgment  rendered  in  favor  of  Mead. 

1.  It  is  contended  that  by  reason  of  the  failure  of  the  chattel  mort- 
gage to  designate  in  what  manner  the  portion  of  the  wheat  which 

was  mortgaged  was  to  be  separated  and  ascertained,  and  be- 
*12G  cause  the  mortgage  did  not  designate  whether  *it  meant  two- 
thirds  of  the  acres  of  wheat,  or  two-thirds  of  the  shocks  of  wheat, 
or  otheifwise  designate  the  particular  two-thirds  upon  which  the  lien 
was  intended,  it  cannot  be  enforced  against  the  creditors  of  the  mort- 
gagor.    The  provisions  in  the  mortgage,  among  other  things,  are : 

''Now,  therefore,  in  consideration  of  said  indebtedness,  and  to  secure  the  pay- 
ment of  the  same  as  aforesaid,  the  party  of  the  first  part  does  hereby  sell,  assign, 
transfer,  and  set  over  to  the  party  of  the  second  part  the  property  described  in 
the  following  schedule,  to-wit,  the  undivided  two-thirds  of  forty  acres  of  grow- 
ing wheat,  being  all  the  wheat  in  and  growing  on  what  is  known  as  the  *  Old 
John  Wise  Farm,'  on  Gilmore  creek,  in  Morris  county,  Kansas:  ♦  ♦  ♦ 
provided,  however,  that  if  said  debt  and  interest  be  paid  as  above  specified,  this 
sale  and  transfer  shall  be  void.  The  property  sold  is  to  remain  in  the  posses- 
sion of  the  party  of  the  first  part  until  default  be  made  in  the  payment  of  the 
debt  and  interest  aforesaid,  or  some  part  thereof." 

We  think  within  the  authorities,  that  the  description  in  the  mort- 
gage is  sufficient,  and  that  it  was  not  absolutely  necessary  therein  to 
designate  in  what  manner  the  division  of  the  growing  wheat  was  to 
be  made.  Potts  v.  Newell,  22  Minn.  561 ;  Jones,  Chat.  Mort.  §§  142, 
143;  Brown  v.  Holmes,  13  Ran.  492;  Shaffer  v.  Pickrell,  22  Kan. 
♦619;  Howell  v.  Pugh,  27  Kan.  702. 

2.  It  is  also  contended  that  the  consideration  for  the  mortgage  had 
been  fully  satisfied,  and  that  no  indebtedness  was  secured  thereby  at 
the  date  of  the  levy.  On  the  part  of  plaintiffs  in  error,  one  J.  W. 
Simcock  testified  that  on  the  date  of  the  mortgage,  witness  went  with 
Wilcox  to  Mead's  store  and  proposed  if  Mead  would,  as  surety  for 
Wilcox,  sign  an  appeal-bond  for  a  certain  judgment  against  Wilcox 
before  a  justice  of  the  peace  in  an  action  brought  by  one  Shepherd, 
that  Wilcox  would  indemnify  Mead  against  his  liability  on  the  bond 
by  a  chattel  mortgage  on  the  wheat;  and  that  by  agreement  Mead 
was  to  hold  the  note  and  mortgage  described  in  the  petition  as  secu- 
rity only  against  loss  or  damage  for  his  signing  the  appeal-bond.     It 

was  further  8hown*that  on  the  fifteenth  day  of  December.  1881, 
*127     and  before  the  commencement  *of  this  action,  the  attorney 

for  Shepherd  filed  a  written  order  in  the  district  court  to  dismiss 
the  case  at  Shepherd's  costs;  and  also  at  the  following  term  of  the 
district  court,  Shepherd's  attorney  voluntarily  took  an  order  of  dis- 
missal of  the  case.  In  rebuttal.  Mead  testified  that  after  it  had  been 
understood  that  he  was  to  take  the  note  and  mortgage  as  security  for 
signing  the  appeal-bond,  during  the  absence  of  the  witness  Simcook 
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at  the  office  of  the  justice  of  the  peace,  it  was  agreed  between  him 
and  Wilcox  that  he  should  hold  the  mortgage  also  as  security  for  the 
balance  doe  him  on  a  store  apconnt  against  Wilcox,  amounting  to 
$92.50;  and  that  the  consideration  for  the  note  and  mortgage  at  the 
time  they  were  executed  was  the  secaring  of  himself  from  liability  on 
the  appeal-bond  and  his  store  account.  Upon  this  evidence  the  court 
Tery  fairly  instructed  the  jary,  and  from  the  verdict  it  is  apparent 
that  they  found  that  the  note  and  mortgage  embraced  the  store  ac- 
coont,  and  tJdat  while  Mead  was  discharged  from  all  liability  on  the 
appeal-bond  by  the  proceedings  had  in  the  action  of  Shepherd  against 
Wilcox  in  the  district  court,  the  store  account  was  unpaid.  As  there 
was  sufficient  evidence  to  sustain  the  verdict  of  the  jury,  we  cannot 
say  that  the  indebtedness  mentioned  in  the  mortgage  never  had  a 
real  existence^  or  that  it  had  been  fully  satisfied.  Counsel  cites  a 
large  number  of  authorities  concerning  the  impropriety  of  substitut- 
ing a  different  condition  by  parol  evidence  from  that  which  is  ex- 
pressed in  a  mortgage,  but  these  authorities  do  not  apply.  Upon  the 
evidence,  the  note  and  mortgage  were  given  to  secure  Mead  from  loss 
by  his  signing  the  appeal-bond  and  the  store  account  then  due  and 
unpaid.  The  note  and  mortgage  embraced  both,  and  therefore,  in 
permitting  Mead  to  testify  to  the  consideration  for  which  the  note 
and  mortgage  were  given,  he  was  not  thereby  permitted  to  vary  or 
contradict  by  parol  evidence  the  mortgage.  The  question  before  the 
court  was  as  to  the  consideration  of  the  note  and  mortgage.  One 
party  contended  that  it  embraced  only  security  against  loss  from  sign- 
ing the  appeal-bond ;  the  other  party  claimed  it  also  included 
*I28  the  store  account.  The  jury  accepted  the  latter  claim  *as  the 
correct  one,  and  as  they  were  the  exclusive  judges  of  the  facts 
from  the  testimony  in  the  case,  and  of  the  credibility  of  the  witnesses, 
their  finding  is  conclusive.     Herm.  Ghat.  Mortg.  §  60,  p.  126. 

3.  Mead  testified  that  about  a  week  or  ten  days  after  the  mortgage 
bad  been  given,  Wilcox  came  into  his  store,  and  he  remarked  to  him 
"that  his  account  was  running  up  to  be  pretty  large,  and  he  wanted 
to  know  if  it  would  be  the  understanding  between  them  that  the  note 
and  mortgage  should  be  held  for  such  goods  as  he  was  getting  at  the 
time,  and  might  get  along  thereafter."  That.  Wilcox  said  "Tes,"  and 
that  such  was  the  understanding.  At  the  time  of  the  execution  of 
the  note  and  mortgage,  $92.50  only  was  due  to  Mead  on  the  store 
acconnt  from  Wilcox.  The  future  advances  upon  the  subsequent 
parol  agreement  amounted  to  $17.48.  The  evidence  concerning  these 
future  advances,  and  the  instruction  authorizing  the  jury  to  find  there- 
for, were  all  objected  to.  While  there  is  some  conflict  in  the  anthor- 
itiea  whether  the  intention  to  secure  future  advances  must  be  ex- 
pressed on  the  face  of  the  chattel  mortgage,  or  not,  it  seems  to  be 
veil  settled  that  a  chattel  mortgage  cannot  be  extended  to  cover  ad- 
vances not  contemplated  at  the  time  of  its  execution.  Jones,  Ghat, 
^ortg.  §§  96,  98. 
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4.  After  the  sheriff  levied  upon  the  wheat,  he  harvested,  stacked, 
and  threshed  it,  at  a  cost  of  $202.45.  He  also  battled  it  to  town  and 
stored  it.  It  was  sabseqaently  sold  by  him  for  $200.91, — not  enongh 
to  pay  the  expenses ;  and  it  is  urged  that  as  the  expenses  consumed  the 
value  of  the  wheat,  Mead  was  not  entitled  to  anything.  The  court 
instructed  the  jury  that,  in  finding  the  value  of  the  wheat,  the  market 
value  of  it  at  the  time  of  the  commencement  of  the  action  was  to  be 
taken,  regardless  of  the  expense  of  harvesting,  threshing,  and  stack- 
ing. We  perceive  no  error  in  this  ruling.  The  sheriff  had  deprived 
Mead  of  the  possession  of  his  property,  without  his  consent,  and  he 

was  entitled  to  recover  his  property,  or  the  value  of  his  interest 
*129     therein,  without  paying  the  charges  *or  other  expenses  claimed 

of  him  for  the  keeping,  harvesting,  or  threshing  the  same. 
In  a  case  of  trover,  when  the  defendant's  conduct,  measured  by 
the  standard  of  ordinary  morality  and  care,  which  is  the  standard  of 
the  law,  is  not  chargeable  with  fraud,  violence,  willful  negligence,  or 
wrong,  the  value  of  the  property  taken  and  converted  is  the  measure 
of  just  compensation.  WelJs,  Rep.  §  617.  But  in  the  case  of  re* 
plevin,  if  the  law  permits  the  action,  the  plaintiff  is  entitled  to  re- 
cover the  specific  personal  property  described  in  his  petition,  or  in 
the  case  of  a  mortgagee,  the  debt  and  interest  secured  thereby.  And 
where  the  defendant  gives  a  redelivery  bond,  and  the  delivery  cannot  be 
had  to  the  plaintiff,  the  plaintiff  is  entitled  to  recover  the  value  thereof, 
as  well  as  bis  damages  for  the  detention ;  or  in  a  case  like  this,  his 
debt  and  interest.  In  this  case.  Mead,  without  making  any  demand, 
was  entitled  to  the  possession  of  the  wheat  which  had  been  levied 
upon  by  the  sheriff.  Shoemaker  y.  Simpson,  16  Ean.  52.  Prior  to 
the  commencement  of  his  action,  it  was  not  necessary  for  him  to 
tender  any  charges  or  expenses  to  the  said  sheriff;  and  it  not  being 
necessary  for  him  in  the  first  instance  to  make  such  a  tender,  or  pay 
therefor,  he  could  not  be  compelled  thereafter  to  pay  the  expenses 
incurred  by  the  sheriff  in  harvesting  and  taking  care  of  the  wheat. 

5.  Upon  the  trial,  one  E.  S.  Bertram  was  permitted  to  testify  as 
to  the  contents  of  a  lease  executed  by  George  B.  Wilcox  to  the  owner 
of  the  premises  upon  which  the  wheat  was  grown.  There  was  no 
sufficient  foundation  laid  for  the  introduction  of  evidence  of  this  char* 
acter,  and  therefore  the  contents  of  the  lease  were  improperly  received. 
We  do  not  think,  however,  that  this  evidence  was  very  material;  and 
if  the  district  court  had  not  received  improper  evidence  concerning 
the  future  advances  furnished  upon  a  parol  agreement  subsequent  to 
the  execution  of  the  mortgage,  and  bad  not  given  an  erroneous  in- 
struction thereon,  the  judgment  would  not  be  disturbed.  For  theae 
latter  errors,  however,  the  judgment  of  the  district  court  must  be 
reversed. 

(All  the  justices  concurring.) 
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*130    *JoHK  W.  CuBTis  v.  Claude  F.  Pareeb  and  another. 

January  Term,  1883. 

Judgment:  Fartiticm  and  Foreclosure:  Heirs  not  Divested  of  Title. 
A.  held  a  mortgage  executed  by  B.  and  his  wife,  C,  upon  real  estate, 
owned  by  6.,  to  secure  a  promissory  note  executed  by  B.  and  C;  B.  died 
seized  in  fee-simple  of  the  real  estate,  leaving  as  bis  heirs  C.  and  three 
children;  A.  then  foreclosed  the  mortgage,  but  made  C.  the  only  defend- 
ant; at  sheriff's  sale  he  purchased  the  property  for  a  sum  less  than  the 
jsdgment,  and  after  the  sale  G.  conveyed  other  property  to  A.  in  full 
satisfaction  of  the  balance  due  on  the  judgment  and  costs.  Held,  the 
judgment  of  foreclosure  did  not  divest  the  children  of  B.,  deceased,  of 
their  title  or  estate  in  the  property,  and  in  an  action  brought  by  said  heirs 
to  partition  the  property,  neither  A.  nor  his  grantee  could  ask  for  a  fore- 
closure of  the  mortgage  against  said  heirs,  as  the  debt  secured  thereby 
had  been  paid,  and  Uie  said  heirs  were  not  called  upon  to  redeem  from  the 
mortgage,  as  no  lien  or  Judgment  existed  against  the  property. 

Error  from  Johnson  district  court. 

Action  in  partition,  commenced  by  Scott  F.  Parker  and  Blanche 
6.  Welbome  against  Balph  Parker  and  John  W.  Curtis.  Trial  at 
the  June  term,  1882,  of  the  district  court.  The  court  made  and  filed 
the  following  conclusions  of  fact  and  law : 

"(1)  That  P.  G.  Parker  was,  on  the  twenty-second  day  of  March,  1876,  the 
owQer  in  fee  of  the  north  one-fourth  of  block  No.  6,  in  Maverty's  addition  to 
the  town  of  Spring  Hill,  Johnson  county,  Kansas;  and  on  that  day  said  Parker 
and  wife,  Rebecca  F.  Parker,  gave  their  note  and  mortgaged  said  premises  to 
Henry  Stephenson  for  the  sum  of  $400  and  interest.  (2)  that  said  note  and 
mortgage  were  foreclosed  after  due  in  this  court,  at  March  term,  1877.  by  the 
mortgagee,  after  the  death  of  said  P.  G.  Parker,  and  passed  to  judgment  and 
order  of  sale,  and  that  Stephenson  bought  the  said  premises  at  the  sheriff's 
sale  for  9300,  thus  leaving  a  balance  due  to  Stephenson  on  the  judgment,  for 
prindpal,  interest,  and  costs,  the  sum  of  $278.49.  (8)  That  the  only  defend- 
ant to  the  foreclosure  was  Hebecca  F.  Parker  as  widow  and  heir  of  P.  G. 
P^ker  and  one  of  the  mortgagors,  and  Rebecca  F.  Parker  as  administratrix 

of  the  estate  of  P.  G.  Parker,  deceased.  (4)  The  sole  surviving  heirs 
♦131      at  law  of  P.  G.  Parker,  de'i'ceased,  were  and  are  Rebecca  F.  Parker, 

widow,  Blanche  G.  Welbome,  (formerly  Parker,)  Ralph  Parker,  and 
Oaade  F.  Parker.  (5)  That  the  said  premises  were  sold  by  the  sheriff  under 
the  foreclosure,  and  Stephenson  became  the  purchaser,  and  received  a  sheriff  ^s 
<ieed,  and  afterwards  sold  and  conveyed  for  value  to  John  W.  Curtis,  defend- 
ant in  this  action.  (6)  That  afterwards  the  said  Rebecca  F.  Parker  conveyed 
to  said  Stephenson  certain  livery-stable  property  owned  by  P.  G.  Piu-ker  at 
the  time  of  his  death,  in  full  satisfaction  of  the  balance  due  on  said  judgment 
and  costs,  to-wit,  $278.49.  (7)  that  said  Stephenson  and  Curtis,  since  the 
<late  of  said  sheriff's  deed  of  July  1,  1878,  have  enjoyed  the  rents  and  profits 
of  said  mortgaged  premises,  which  ace  of  the  value  of  $4  per  month,  and  that 
tbej  have  paid  all  taxes  assessed  against  said  premises  since  said  date  of  said 
sheiiff*8  deed.  (8)  That  the  plaintiffs  and  Ralph  Piirker  are  the  joint  own- 
fin  of  an  equal  undivided  one-half  part  of  the  real  property  in  controversy, 
^nd  that  the  defendant  Curtis  is  the  owner  of  an  equal  undivided  half  of  said 
premises.    (9)  That  the  rents  and  profits  received  by  said  defendant  Curtis 
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for  the  years  1880, 1881,  and  1882,  ending  June  24,  1882,  is  the  sura  of  $144, 
and  that  the  one-half  thereof  is  due  to  the  said  Claude,  Blanche,  and  Ralph 
Parker  from  the  said  defendant  Curtis.  (10)  That  d^endant  Curtis  had  paid 
taxes  on  said  premises  to  the  amount  of  $144.'' 

OONCLUSIONS  OF  LAW. 

*'  (1)  That  the  plaintiffs  are  entitled  to  a  partition  of  the  premises  demanded 
in  their  petition,  and  it  is  now  so  ordered.  (2)  That  the  costs  of  this  proceed- 
ing be  taxed  to  the  parties  to  this  action  in  proportion  to  their  respectlye  in- 
terests, including  the  sum  of  five  dollars  for  the  guardian  ad  litem,  (3]  That 
the  said  plaintiff  Claude  S.  Parker  is  the  owner  in  fee-simple  of  the  unaivided 
one-sixth  of  the  following  lands  and  tenements,  situated  in  the  city  of  Spring 
Hill,  Johnson  county,  and  state  of  Kansas,  to-wit,  the  north  one-fourth  of 
block  six,  in  Maverty's  addition  to  said  city;  that  the  said  plaintiff  Blanche 
G.  Welborne  is  the  owner  in  fee-simple  of  the  undivided  one-sixth  of  said 
real  property;  and  that  the  said  defendant  Etalph  Parker  is  the  owner  in  fee 
simple  of  the  undivided  one-sixth  of  said  real  property;  and  that  the 
♦132  said  defendant  John  W.  Curtis  is  the  owner  in  fee-*simple  of  the  un- 
divided one-half  of  said  real  property;  and  that  no  other  persons  have 
any  interest  in  said  lands  and  tenements." 

Thereon  it  was  ordered : 

"  That  partition  be  made  of  said  lands  and  tenements  hereinbefore  described, 
as  follows,  to-wit:  To  the  said  Claude  F.  Parker  the  undivided  one-sixth 
thereof;  to  the  said  Blanche  G.  Welborne  the  undivided  one-sixth  thereof; 
to  the  said  Balph  Parker  the  undivided  one-sixth  thereof ;  to  the  said  John  W. 
Curtis  the  undivided  one-half  thereof;  and  that  Hinman  Mitchell,  George 
Moss,  and  Henry  Perley,  be  and  they  are  hereby  appointed  commissioners  to 
partition  off  said  land  between  the  said  plaintiffs  and  the  said  defendants,  ac- 
cording to  their  respective  interests  therein  as  aforesaid,  if  such  partition  can 
be  made  without  manifest  injury  to  the  value  thereof,  and  the  rights  of  said 
parties  therein;  and  that  if  in  the  opinion  of  said  commissioners  such  parti- 
tion of  said  real  estate  cannot  be  made  without  manifest  injury  to  the  value 
thereof,  that  they  appraise  the  same  according  to  law,  and  make  report  of 
their  doings  in  the  premises  at  the  next  term  of  this  court.  *' 

The  defendant  John  W.  Curtis  excepted  to  the  judgment,  and  now 
brings  the  case  here. 

A.  Smith  Devenneyj  for  plaintiff  in  error. 

QUI  <t  Parker  and  John  A.  Bankin,  for  defendants  in  error* 

HoBTONy  C.  J.  Upon  the  facts  as  found  by  the  trial  court,  the 
statement  of  counsel  representing  plaintifiP  in  error  that  Stephenson^ 
the  vendor,  supposed  that  at  the  time  of  bis  purchase  at  sheriff's  sale 
he  was  acquiring  the  estate  in  the  premises  of  which  P.  G*  Parker, 
deceased,  died  seized,  and  not  simply  a  half  interest  therein,  is  not 
fully  sustained.  The  action  to  foreclose  the  mortgage  of  March  22, 
1876,  was  commenced  against  Bebecca  F.  Parker,  as  widow  and  heir 
of  P.  G.  Parker,  deceased,  and  against  her  as  administratrix  of  said 
estate.  The  other  heirs  were  not  made  parties  to  the  action,  nor  is  it 
alleged  that  their  existence  was  unknown,  and  therefore  Ste- 
*183  pbensoD,  as  the  purchaser  under  the  judgment  *in  the  fore- 
closure suit  which  he  instituted,  obtained  only  the  title  of  the 
defendant  in  that  action.     The  children  of  P.  G.  Parker^  deceased^ 
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might  have  beeu  joined  with  the  widow  as  defendante  if  he  had  de- 
flired,  under  the  foreclosure  and  sale,  to  have  divested  them  of  their 
legal  title  to  the  property.  '  Britton  v.  Hunt,  9  Ran.  *228. 

As  after  the  sale,  Bebecoa  F.  Parker  conveyed  to  Stephenson  other 
property  in  fall  satisfaction  of  the  balance  due  on  the  judgment  ren- 
dered upon  the  note  executed  by  her  and  her  husband  and  secured  by 
the  mortgage,  the  mortgage  has  been  fully  paid  and  satisfied,  and 
therefore  the  premises  are  no  longer  burdened  with  the  lien  of  the 
mortgage  or  the  judgment.  Stephenson  obtained  all  the  title  and 
estate  at  the  time  he  purchased  that  he  had  any  right  to  suppose  he 
was  buying  when  the  property  was  struck  off  to  him,  and  he  is  in  no 
condition  to  complain,  because  he  is  bound  to  know  the  law.  The 
heirs  are  not  required  to  redeem,  becanse  there  is  no  mortgage  lien 
or  judgment  to  be  paid  or  satisfied.  Plaintiff  in  error  stands  in  the 
shoes  of  Stephenson,  and  is  not  entitled  to  any  higher  rights  than  his 
grantor.  Neither  he  nor  Stephenson  can  again  foreclose  the  mortgage, 
because  the  debt  secured  thereby  has  been  paid.  The  children  of  P. 
G.  Parker,  deceased,  have  not  been  guilty  of  any  laches  or  other  acts 
whereby  they  should  be  estopped  from  the  recovery  of  any  property 
inherited  by  them  from  their  father,  and  the  ruling  of  the  district 
court  upon  the  merits  of  the  case  must  be  sustained* 

Objection  is  made  to  the  petition.  We  think  such  objection,  how- 
ever, unavailing.  Scarborough  v.  Smith,  18  Kan.  399,  408,  409; 
Tabler  v.  Wiseman,  2  Ohio  St.  208,  211. 

The  judgment  of  the  district  court  will  be  afiGtrmed. 

(All  the  justices  concurring.) 


•184  ♦O.  A.  PiLLMOBB  V.  Joseph  Booth. 

January  Term,  1883. 

Idve-Stock:  Damages:  Liability.  Wherd  the  owner  of  stock  turns  them 
into  a  field  owned  and  occupied  by  him,  and  the  stock  pass  or  wander  out 
of  the  field  and  run  at  large  upon  a  small  parcel  of  land  not  cultivated, 
•  occupied,  or  used  bj  him,  and  from  there  break  Into  the  premises  of  an- 
other through  a  defective  and  insufficient  fence,  the  owner  of  the  stock 
is  not  liable  for  the  damages  committed  by  them. 

Error  from  Osage  district  court. 

Action  by  Fillmore  against  Booth,  to  recover  $50  for  damages  to 
plaintiiS's  grain,  done  by  defendant's  cattle  and  horses.  At  the  April 
term,  1882,  the  court  sustained  a  demurrer  to  plaintiff's  evidence, 
and  rendered  judgment  against  plaintiff  for  costs.  Fillmore  brings 
the  case  here. 
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Vandeventer  <t  Martin,  for  plaintiff  in  error. 
EUis  Lewis,  for  defendant  in  error. 

HoRTON,  G.  J.  On  the  trial  of  this  case  the  district  conrt  snstained 
a  demurrer  to  the  evidence  of  the  plaintiff,  upon  the  ground  that  his 
field  was  not  properly  protected  by  a  legal  or  sufScient  fence.  If  a 
court  is  satisfied  that,  conceding  all  the  inferences  which  a  jury  could 
justifiably  draw  from  the  evidence  offered  by  the  plaintiff,  it  is  insuf- 
ficient to  warrant  a  verdict  for  him,  the  court  has  a  right  to  sustain 
a  demurrer  thereto.  The  most  that  can  be  said  from  the  evidence 
is,  that  the  defendant  turned  his  cattle  into  his  own  field,  and  thai 
they  strayed  or  wandered  over  upon  a  little  neck  of  land  east  of  bis 
field,  and  thereby  in  running  at  large  upon  said  neck  of  land  wandered 
x)T  entered  from  thence  upon  the  land  of  the  plaintiff.  The  evidence 
does  not  tend  to  show  that  the  defendant  cultivated  or  occupied  the 
land  where  the  fence  was  defective.  His  grantor  denied  he 
*135  owned  this  portion  of  *the  premises,  and  plaintiff  attempted 
to  sustain  occupation  or  use  thereof  on  the  part  of  the  defend- 
ant, by  his  statement  that  'Hhis  occupation  of  the  little  neck  of  land 
by  defendant  consisted  only  of  his  turning  his  stock  on  the  land  de- 
scribed as  the  west  half  of  the  north-west  quarter  of  section  number 
fourteen,  at  the  west  side  of  the  quarter  section,  and  letting  them 
roam  therein  at  will,  and  from  the  fact  that  there  was  no  fence  line 
north  of  the  oak  tree  from  the  partition  fence  (so  called)  as  built  to- 
the  Marais  des  Cygnes  river  to  exclude  cattle  from  going  out  while 
upon  the  little  neck  of  land."  The  fields,  according  to  the  fair  infer- 
ence of  the  testimony,  extended  only  to  the  oak  tree  near  the  so-called 
partition  fence,  and  did  not  include  the  land  where  said  fence  was 
defective  and  out  of  repair.  If  there  was  no  fence  from  the  oak  tree 
to  the  Marais  des  Cygnes  river  as  testified  to,  then  defendant,  by  turn- 
ing his  stock  into  an  uninclosed  field,  merely  turned  them  out  to  run 
at  large  upon  open  and  uninclosed  land.  Under  these  circumstances, 
all  that  can  be  said  is,  that  after  the  cattle  had  been  turned  by  the 
defendant  into  his  own  field,  they  passed  or  wandered  out  upon  land 
not  occupied  or  improved  by  him,  and  from  thence  they  entered  upon 
the  premises  of  the  plaintiff  through  a  defective  fence,  which  it  wa& 
not  the  duty  of  the  defendant  to  maintain  or  repair ;  so  it  is  the  same 
as  if  the  defendant's  cattle,  running  at  large  upon  open  and  uninclosed 
land,  had  broken  into  the  premises  of  plaintiff  at  a  place  where  there 
was  an  insufficient  fence.  Upon  the  facts  testified  to,  plaintiff  did 
not  bring  himself  within  the  authority  of  Baker  v.  Bobbins,  9  Ean» 
*303,  and  the  question  of  maintaining  or  repairing  the  partition  fence 
is  not  before  us,  as  defendant  did  not  occupy  or  improve  the  little  neck 
of  land  where  said  fence  was  located. 

The  judgment  of  the  district  court  will  be  afiirmed. 

(All  the  justices  concurring.) 
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'136  *SiLA8  Baksb  V.  Elizabbth  Scott. 

January  Term,  1888. 

Bills  and  Kotes:  Protest  and  Kotice:  Waiver.  The  words  "protest  and 
notice  waived,"  indorsed  on  a  bill,  whether  applied  to  foreign  bills  or  to 
inland  bills  and  promissory  notes,  dispense  with  the  necessity  of  the  steps 
which  must  precede  protest,  and  therefore  are  a  waiver  of  demand,  as 
well  as  of  protest  and  notice.^ 

Error  from  Dickinson  district  court. 

At  the  May  term,  1882,  of  the  district  coart,  plaintiff,  Scott,  had 
judgment  against  defendant,  Baker,  who  brings  the  case  here. 
J.  W.  D,  Pierce,  for  plaintiff  in  error. 
J,  P.  Campbell^  for  defendant  in  error. 

HosTON,  G.  J.  This  was  an  action  upon  a  promissory  note,  due 
two  years  after  date,  dated  April  1,  1879,  executed  by  one  A.  Saffell  to 
the  order  of  Silas  Baker,  for  the  sum  of  |1,000,  with  interest  at  eight 
per  cent.,  payable  semi-annually.  The  payee,  plaintiff  in  error, 
(defendant  below,)  transferred  the  note  to  defendant  in  error,  (plain- 
tiff below,)  with  the  following  indorsement:  "Protest  and  notice 
waived.  Silas  Bakeb."  Saffell  afterwards  died,  and  his  estate  was 
insolvent,  and  this  action  was  brought  to  recover  of  the  indorsed. 
Judgment  wad  rendered  against  him,  and  of  this  he  complains.  He 
contends  that  before  he  could  become  liable  for  the  payment  of  the 
note,  the  holder  thereof  must  have  demanded  payment  of  the  maker 
at  maturity,  and  that  as  the  petition  failed  to  allege  a  demand,  and 
as  the  evidence  fails  to  show  a  demand,  no  recovery  can  be  had 
against  him.  This  leads  to  the  interpretation  of  the  words  "protest 
and  notice  waived."  All  the  authorities  agree  that  the  words  "I 
waive  protest,"  or  "waiving  protest,'*  or  any  similar  forms  importing 

that  the  protest  is  waived,  are,  when  applied  to  a  foreign  bill, 
•137    universally  *regarded  as  expressly  waiving  presentment  and 

notice.  In  waiving  "protest"  the  party  is  considered  not  only 
as  dispensing  with  a  formality,  but  as  dispensing  with  the  necessity 
of  the  steps  whioh  must  precede  it  and  of  which  it  is  merely  the  formal 
though  necessary  proof  which  the  law  requires.  Union  Bank  v.  Hyde, 
6  Wheat.  572;  Edw.  BiUs,  634;  2  Daniel,  Neg.  Inst.  §  1096.    When, 

^  As  to  notice,  presentoient,  and  protest,  see  note  to  Hume  v.  Watt,  5  Kan.  28 ;  as  to  in- 
doneniexit;  Palier  v.  Boott,  8  Kan.  27,  and  note;  Defenses  to  notes  and  harden  of 
proof,  Freoeh  ▼.  Oordon,  10  Kan.  279,  and  note. 

The  ''protest"  of  a  note,  h)  the  strict  sense  of  the  word,  being  unnecessary,  the  word 
vill.  in  a  written  waiver,  be  taken,  in  its  popular  sense,  as  including  all  steps  necessary 
to  fix  the  liability  of  an  indorser,  and  as  excasing  the  holder  from  the  obligation  of 
demanding  payment  and  giving  notice  of  non-payment.  Wolford  v.  Andrews,  (Minn.) 
13  N.  W.  Rep.  167 ;  Star  Wagon  Oo.  v.  Swezv,  (Iowa,)  19  N.  W.  Rep.  298,  8.  0.  18  N.W. 
fiep.  740;  aty  Bank  ▼.  Hopson,  (Conn.)  6  Atl.  Rep,  601 ;  First  National  Bank  of  Lan- 
aster  ▼.  Hartman,  (Pa.)  1  Atl.  Rep.  271;  Johnson  v.  Parsons,  (Mass.)  4  N.  E.  Rep.  196. 
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however,  the  waiver  of  protest  is  applied  to  an  inland  bill  or  prom- 
issory note,  the  authorities  are  not  so  clear  as  to  what  is  intended  by 
snob  an  indorsement,  as  a  protest  of  such  instrument  is  not  necessary 
in  order  to  charge  the  drawer  or  indorser.  The  statute,  however, 
provides : 

"  A  notarial  protest  shall  be  evidence  of  a  demand  and  refusal  to  pay  a  bond, 
promissory  note,  or  bill  of  exchange,  at  the  time  and  In  the  mannet  stated  in 
such  protest,  until  the  contrary  is  shown."    Comp.  Laws  1879»  c.  14,  §  18. 

Section  6,  c.  71,  Comp.  Laws  1879,  reads : 

"Notaries  public  shall  have  authority  *  *  *  to  demand  acceptance  or 
payment  of  foreign  and  inland  bills  of  exchange  and  of  promissory  notes,  and 
protest  the  same  for  non-acceptance  or  non-payment,  as  the  case  may  require, 
and  to  exercise  such  other  powers  and  duties  as  by  the  law  of  nations  and 
commercial  usage  may  be  performed  by  notaries  public." 

Therefore,  as  under  the  statute,  protest  even  of  inland  bills  is  reo- 
ognized,  such  protest  when  made  is  accorded  the  same  effect  as  to 
tbem  as  to  foreign  bills,  although  it  is  not  necessary  to  make  it. 
Therefore  we  are  of  the  opinion  that  where  protest  is  waived  upon 
any  bill  or  note,  it  imports  that  all  the  steps  to  be  ordinarily  taken 
are  dispensed  with ;  and  so,  in  waiving  protest,  the  party  dispenses 
with  the  necessity  of  the  steps  which  precede  it  and  accordingly  dis- 
penses with  any  demand  being  made.  Coddington  v.  Davis,  1  N.  Y. 
186,  3  Denio,  16;  Porter  v.  Kemball,  58  Barb.  467;  Fisher  v.  Price, 
37  Ala.  407;  Jaccard  v.  Anderson,  87  Mo.  91 ;  Carpenter  v.  Beynolds, 
42  Miss.  807. 

The  judgment  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


*1S8  *Thb  Statb  of  Kansas  t;.  Edward  BBiDass. 

January  Term,  1883. 

I.  Homicide:    Intentional,  WiUftQ,  Deliberate,  and  Premeditated. 

Where  an  information  chains  that  the  def endant»  armed  with  a  deadly 
weapon,  known  as  a  revolver,  (the  exact  description  of  which  cannot  be 
given,)  loaded  with  gunpowder,  leaden  balls,  and  percussion,  then  and 
there  held  in  the  hand  of  defendant,  on  or  about  the  fourth  day  of  April, 
1882,  at  the  county  of  Chase,  and  state  of  Kansas,  then  and  there  beings, 
did  then  and  there  feloniously,  willfully,  intentionally,  deliberately,  pre- 
meditately,  with  felonious  intent  and  with  malice  aforethought,  shoot, 
kill,  and  murder  one  B.  with  the  aforesaid  deadly  weapon  then  and  there 
held  in  his  hand,  by  inflicting  two  mortal  wounds,  either  of  which  was 
fatal,  with  the  aforesaid  deadly  weapon  held  in  the  hand  of  the  defend- 
ant, ?ield,  that  the  said  information  charges  the  killing  of  B.  was  inten- 
tional, willful,  deliberate,  and  premeditated. 
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2.  Criminal  Law:  Beasonable  Doubt.  The  court,  in  defining  the  phrase 
"reasonable  doubt,"  instructed  the  jury  as  follows:  "The  words  *  reason- 
able doubt'  mean  what  they  imply;  that  is,  that  the  doubt  must  be  a  rea- 
sonable one,  such  a  doubt  as  might  exist  in  the  mind  of  a  man  of  ordi- 
nary prudence  when  he  was  called  upon  todetei*mine  whicli  of  two  courses 
he  would  pursue  in  a  matter  of  grave  importance  to  himself,  when  two 
courses  are  open  to  him,  and  the  taking  of  one  would  lead  to  a  different 
result  from  the  taking  of  the  other,  and  it  would  be  impossible  for  him 
to  determine  as  to  which  of  the  two  results  would  be  most  advantageous 
to  bim."  Held,  the  explanation  was  not  sufficiently  clear  or  intelligible 
to  direct  or  benefit  the  jury. 

8. .    If  the  court  deems  it  necessary  in  a  criminal  action  to  define  or 

explain  the  phrase  "reasonable  doubt"  to  a  jury,  the  following  is  as  clear 
as  any:  "A  reasonable  doubt  is  that  state  of  the  case  which,  after  the  en- 
tire comparison  and  consideration  of  all  the  evidence,  leaves  the  minds 
of  the  jurors  in  that  condition  that  they  cannot  say  that  they  feel  an  abid- 
ing conviction  to  a  moral  certainly  of  the  truth  of  the  charge;  that  is,  to 
a  certainty  that  convinces  and  directs  the  understanding,  and  satisfies  the 
reason  and  judgment  of  those  who  are  bound  to  act  conscientiously  upon 
it."*    • 

4.*Homicide:  Judgment:  New  Trial.    Where  a  verdict  finding  a  defend- 
ant guilty  of  murder  in  the  second  degree  is  challenged  in  a  motion  for  a 
new  trial,  upon  the  ground  that  it  is  not  sustained  by  sufficient  evidence, 
and  the  district  judge  announces  that  he  declines  to  look  into  the  evidence 
or  pass  upon  its  sufficiency,  and  then  overrules  the  motion  pro  forma^ 
and  the  evidence  in  the  case  is  greatly  conflicting  and  about  equally  bal- 
anced, Tteld,  that  the  rendering  of  the  judgment  upon  the  verdict  by 
M39     the  trial  judge  without  his  approval  thereof  is  in  such  a  case  *a  ma- 
terial error,  and  one  for  which  the  judgment  must  be  reversed  and  a 
new  trial  granted.^ 

Appeal  from  Chase  district  court. 

At  the  May  term,  1882,  of  the  district  court,  G.  N.  8.,  judge  pro 
tern,,  presiding,  Edward  Bridges  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  state  penitentiary  for  the  term  of  ten 
years,  from  which  judgment  he  appeals. 

Buck^  d  Feigkan  and  Cunningham  d  MeCarty,  for  appellant. 

Tho8.  H.  Chriskam,  Co.  Atty.,  for  the  State. 

iThifl  case  referred  to  State  v.  Moeley,  81  Kan.  35S,  2  Pac.  Rep.  782. 

That  the  guilt  of  a  prisoner  must  be  established  beyond  a  reasonable  doubt,  and  what 
is  such  reasonable  doubt  see  U.S.  v.  Jackson,  29  Fed.  Rep.  503;  V.  S.  v.  Searcey,  ^ 
Fed. Rep.  442,  and  note ;  Heil  y.  State,  (Ind.)  10  N.  E.  Rep.  917 ;  Brown  v.  State,  (Ind.) 
5  N.  £.  Rep.  905,  and  note ;  Stitz  y.  State,  (Ind.)  4  N.  K.  Rep.  145,  and  nole ;  Com.  v. 
UoDard,  (Mass.)  Id.  96,  and  note ;  People  y.  Quidici,  (N.  Y.)  3  N.  E.  Rep.  496 ;  State  v. 
Ebham,  (Iowa,)  31  N.  W.  Rep.  66 ;  Heldt  y.  State,  (Neb.)  SO  N.  W.  Rep.  626 ;  People  v. 
Stenbenyoll,  (Micb.)  28  N.  W.  Rep.  890,  and  note;  State  y.  Thurwan,  (Iowa,)  24  N.  W. 
Bep.  511,  and  note;  State  y.  Meyer,  (Yt.)  3  Atl.  Rep.  201,  and  note;  U.  S.  y.  Bassett, 
(Utah,)  13  Pac.  Rep.  287;  Territory  y.  Rehberg,  (Mont.)  IS  Pac.  Rep.  182;  State  y.  Jones, 
(Ner.)  11  Pac.  Rep.  318,  and  note;  Clair  v.  People,  (Colo.)  10  Pac.  Rep.  799,  and  note; 
Mioich  y.  People,  (Colo.)  9  Pac.  Rep.  4,  and  note ;  Leonard  y.  Territory,  (Wash.  T.)  7  Pac. 
Rep.  872,  and  note ;  White  y.  State,  (Tex.)  3  S.  W.  Rep.  710 ;  Brauulette  y.  State,  (Tex.) 
2&  W.  Rep.  766;  State  y.  Payton,  (Mo.)  Id.  394;  Humbree  y.  State,  (Ala.)  1  South. 
Rep.5i8. 

'It  is  error  for  a  trial  conrt  to  oyerriile  a  motion  for  a  new  trial  merely  pro  forma. 
Every  trial  conrt  should  exercise  its  Judgment  when  such  a  motion  is  presented  and 
nile  accordingly.    Manhattan  A.  &  B.  R.  Co.  y.  Keeler,  32  Kan.  163, 4  Pac.  Rep.  143. 


100  KANSAS  REPORTS. 

HoRTON,  0.  J.  The  appellant  was  convicted  of  murder  in  the  sec- 
ond degree,  at  the  May  term,  1882,  of  the  district  court  of  Chase 
county.  He  was  sentenced  to  the  penitentiary  of  the  state  for  the 
term  of  ten  years;  from  that  conviction  he  has  appealed  to  this  court. 

1.  It  is  claimed  that  the  information  upon  which  the  appellant 

was  tried  did  not  charfje  murder  either  in  the  first  or  second  degree. 

The  information  alleged,  among  other  things : 

"Tliat  on  or  about  the  fourth  day  of  April,  1882,  one  Ed.  Bridges,  Ben. 
Kay,  and  Alexander  Blakemore,  within  the  county  of  Chase  and  state  of  Kan 
sas,  and  within  the  jurisdiction  of  this  court,  armed  with  certain  deiidly  weap- 
ons known  as  revolvers,  the  exact  description  of  which  cannot  be  given, 
loaded  with  gunpower,  leaden  balls  and  percussion,  then  and  there  held  in 
the  hands  of  Ed.  Bridges,  Ben.  Ray,  and  Alexander  Blakemore,  at  the  time 
and  place  aforesaid,  to-wit  on  or  about  the  fourth  day  of  April,  1882,  at  the 
county  of  Chase  and  state  of  Kansas,  there  and  then  being,  did  then  and  tiiere 
feloniously,  willfully,  intentionally,  deliberately,  premeditately,  with  feloni- 
ous intent  and  with  malice  aforethought,  shoot,  kill,  and  murder  one  George 
Babb  with  the  aforesaid  deadly  weapons,  then  and  there  held  in  their  hands, 
by  inflicting  two  mortal  wounds,  either  of  which  was  fatal,  did  with 
*140  the  aforesaid  deadly  weapons,  held  in  the  hands  of  Hhe  aforesaid  £d. 
-  Bridges,  Ben.  liay,  and  Alexander  Blakemore,  discharge  two  leaden 
balls  into  the  body  of  George  Babb,  one  taking  effect  in  the  riglit  breast  just 
below  the  nipple,  ranging  diagonally  through  the  body  and  lodging  in  the 
heart;  the  other  taking  effect  to  the  right  of  the  spinal  column,  passing  through 
the  right  kidney  and  though  the  liver,  lodging  in  the  muscular  tissues  of 
the  breast,  either  wound  being  fatal.  And  the  aforesaid  George  Babb,  from 
the  effects  of  the  aforesaid  mortal  wounds  received  at  the  hands  of  the  afore- 
said Ed.  Bridges,  Ben.  Ray,  and  Alexander  Blakemore,  by  the  means  as  afore- 
said, and  at  the  time  and  place  aforesaid,  to-wit,  on  or  about  the  fourth  day 
of  April,  1882,  at  the  county  of  Chase  and  state  of  Kansas,  the  aforesaid  George 
Babb  did  languish,  and  languishing  did  live  until  on  or  about  the  eighth  day 
of  April,  1882,  when  the  aforesaid  George  Babb  did  die  from  the  effects  of 
the  aforesaid  mortal  wounds  received  at  the  hands  of  the  aforesaid  Ed.  Bridges, 
Ben.  Ray,  and  Alexander  Blakemore,  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Kansas." 

Counsel,  criticising  the  information,  contend  that  it  is  not  clear 
therefrom  that  the  appellant  intended  to  kill.  We  think  otherwise ; 
nor  do  we  think  that  the  word  "shoot"  ought  to  be  treated  as  surplus- 
age. As  it  is  alleged  "that  the  appellant  did  feloniously,  willfully, 
intentionally,  deliberately,  premeditately,  with  felonious  intent  and 
with  malice  aforethought,  shoot,  kill,  and  murder  George  Babb  with 
the  aforesaid  deadly  weapons,"  the  information  charged  a  willful, 
deliberate,  and  premeditated  killing,  and  was  sufficient  as  an  infor- 
mation for  murder  in  the  first  degree.  Being  sufficient  as  an  infor- 
mation for  murder  in  the  first  degree,  it  was  necessarily  sufficient  to 
embrace  the  conviction  of  murder  in  the  second  degree,  as  a  convic- 
tion can  lawfully  be  had  for  any  degree  of  killing  lower  than  that 
charged  in  the  information.    State  v.  Huber,  8  Kan,  *447. 

2.  In  its  general  charge,  the  court  said  this : 

"The  words  'reasonable  doubt'  mean  what  they  imply;  that  is,  that  the 
doubt  must  be  a  reasonable  one,  such  a  doubt  as  might  exist  in  the  mind  of 
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a  man  of  ordinary  prudence^  when  he  was  called  upon  to  determine 
*141  which  of  two  courses  *be  would  pursue  in  a  matter  of  grave  Impor- 
tance to  himself,  when  two  courses  are  open  to  him,  and  the  taking 
of  one  would  lead  to  a  different  result  from  the  taking  of  the  other,  and  it 
would  be  impossible  for  him  to  determine  as  to  which  of  the  two  results 
would  be  most  advantageous  to  him. " 

This  direction,  or  rather  explanation,  is  difficult  to  understand, 
and  certainly  could  not  have  informed  or  benefited  the  jury  in  any 
respect.  It  would  have  been  better  to  have  given  no  explanation 
of  the  phrase  "reasonable  doubt,"  than  to  have  used  the  language 
quoted.  Indeed,  *'it  has  often  been  said  by  courts  of  the  highest 
standing,  that  perhaps  no  definition  or  explanation  can  make  any 
clearer  what  is  meant  by  the  phrase  'reasonable  doubt'  than  that 
which  is  imparted  by  the  words  themselves/'  State  v.  Kearley,  26 
Kan.  *87. 

3.  If  an  explanation  is  given,  we  think  the  following,  approved  by 
the  supreme  court  of  California,  as  clear  as  any : 

''A  reasonable  doubt  is  that  state  of  the  case  which,  after  the  entire  com- 
[>arison  and  consideration  of  all  the  evidence,  leaves  the  minds  of  the  jurors 
in  that  condition  that  they  cannot  say  that  they  feel  an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge;  that  is,  to  a  certainty  that  con- 
vinces and  directs  the  understanding  and  sutisfies  the  reason  and  judgment 
of  those  who  are  bound  to  act  conscientiously  upon  it."  People  v.  Cadd,  14 
Reporter,  200. 

Counsel  for  the  state,  in  answer  to  the  criticism  concerning  the 
explanation  of  the  words  "reasonable  doubt,"  cites  State  v.  Kearley, 
supra,  and  claims  the  direction  given  in  the  case  at  bar  is  almost 
the  identical  language  used  in  that  case.  Counsel  in  this  is  mistaken, 
because  there  the  language  is,  '*to  exclude  such  doubt,  the  evidence 
most  be  such  as  to  produce  in  the  minds  of  prudent  men  such  cer- 
tainty that  they  would  act  on  the  conviction  without  hesitation  in 
their  own  most  important  affairs.'*  Upon  that  explanation,  all  that 
we  said  was,  "the  definition  given  by  the  court  did  not  prejudice 
the  defendant  by  narrowing  the  scope  and  import  of  that  familar 
phrase." 

4.  The  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
*142    embraced  among  other  grounds,  "that  the  verdict  was  *not 

sustained  by  sufficient  evidence."  The  district  judge  did  not 
approve  of  the  verdict  of  the  jury  as  is  usually  done  by  trial  courts 
in  similar  cases  when  such  a  motion  is  overruled,  but  expressly  an« 
noanced  that  he  overruled  the  motion  pro  forma,  and  declined  to  look 
into  the  evidence,  or  pass  upon  its  sufficiency.  This  was  serious  and 
grievous  error.  It  was  a  refusal  on  the  part  of  the  trip.1  court  to  per- 
form its  bounden  duty,  alike  unjust  to  this  court  and  the  appellant. 
When  a  verdict  is  challenged  upon  the  ground  alleged  in  this  ease^ 
the  judge,  who  has  the  same  opportunity  to  hear  and  see  the  wit- 
nesses as  the  jury,  should  declare  his  approval  or  disapproval  of  the 
verdict,  and  if  he  refuses  to  do  this  by  overruling  the  motion  pro/orTna^ 
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and  thereby  attempting  to  transfer  the  whole  question  to  the  supreme 
oourt,  he  trifles  with  the  sacredness  of  his  duty,  A  party  is  deprived 
by  such  actioii  of  a  review  and  consideration  of  the  evidence  by  the 
court  hearing  and  seeing  the  witnesses.  This  court  does  not  have  the 
same  opportunity  as  the  trial  judge  for  forming  a  just  opinion  of  the 
credence  to  be  placed  in  the  various  witnesses,  as  testimony  on  paper 
is  not  like  testimony  from  living  lips.  Even  in  a  civil  case,  when 
the  judgment  of  a  trial  judge  tells  him  that  the  verdict  is  wrong,  that, 
whether  from  mistake,  or  prejudice,  or  other  cause,  the  jury  have 
erred  and  found  against  the  fair  preponderance  of  the  evidence,  then 
no  duty  is  more  imperative  than  that  of  setting  aside  the  verdict  and 
remanding  the  question  to  another  jury.  Bailroad  Co.  v.  Eunkel,  17 
Kan.  145.  In  a  criminal  case  this  duty  is  still  more  important,  and 
a  trial  judge  ought  never  to  sentence  a  prisoner  upon  a  verdict  which 
is  properly  challenged,  unless  he  is  willing  to  declare  that  the  verdict 
of  the  jury  should  be  accepted  as  just.  The  appellant  was  charged 
with  a  capital  offense ;  the  verdict  of  the  jury  was  that'  he  was  guilty 
of  murder  in  the  second  degree;  it  appears  from  the  record  that  the 
evidence  was  greatly  conflicting;  six.  witnesses  testified  that  the  ap- 
pellant had  a  pistol,  and  shot;  six  testified  that  be  was  unarmed, 
and  did  not  shoot.  All,  we  believe,  agree  that  other  parties 
*^143  present  at  the  time  did  shoot.  When  the  shoot*ing  was  over, 
it  was  found  that  the  appellant  was  shot  through  the  left  arm 
and  across  the  front  of  his  body ;  that  one  Walker  was  shot  in  one  of 
his  fingers,  and  that  the  deceased  had  received  two  shots,  either  of 
which  was  fatal.  Under  these  circumstances,  the  action  of  the  trial 
court  in  refusing  to  perform  its  duty  upon  the  hearing  of  the  motion 
for  a  new  trial,  and  in  consigning  to  us  the  questions  therein  involved, 
without  its  approval  or  disapproval  of  the  verdict,  was  in  our  opinion 
a  fatal  error,  and  so  unfair  and  prejudicial  to  the  rights  of  the  ap- 
pellant that  the  judgment  should  be  reversed,  and  a  new  trial  granted; 
and  it  is  so  ordered. 

(All  the  justices  concurring.) 


Eblset,  Boberson  &  Go.  o.  Thomas  Harrison. 

January  Term,  1883. 

Fraud:  I>ebt,  not  Fraudulently  Contracted.  Where  a  merchant  is  in- 
solvent, and  has  been,  to  use  his  own  words,  "going  down  for  several 
years,"  and  of  this  fact  he  fails  to  advise  the  vendors  at  the  time  of  his 
purchases,  and  continues  to  buy  on  credit  to  keep  his  usual  and  ordinary 
stock,  his  omission  to  disclose  his  actual  condition  to  his  vendors  is  not  a 
fraud  for  which  the  sales  may  be  voided,  or  such  bad  faith  as  constitutes 
in  law  a  fraudulent  contracting  of  the  debt,  if  he  did  not  purchase  with 
the  preconceived  design  not  to  pay  therefor. 
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Error  from  Montgomery  district  court. 

Action  by  Eelsey  and  two  others,  partners  as  Eelsey,  Boberson  & 
Co.,  against  Harrison,  to  recover  upon  a  certain  promissory  note. 
At  the  beginning  of  the  action,  the  plaintiffs  obtained  an  order  of  at- 
tachment, which  was  levied  upon  the  property  of  the  defendant.  At 
the  September  term,  1882,  the  court  sustained  defendant's  motion 
for  a  dissolution  of  the  attachment,  and  made  an  order  accordingly, 

which  mling  and  order  the  plaintiffs  bring  here  for  review. 
•144    *W.  T.  O'Connor,  for  plaintiffs  in  error. 
Wm.  Dunkin,  for  defendant  in  error. 

HoKTON,  G.  J.  On  the  first  day  of  August,  1882,  the  plaintiffs 
commenced  their  action  against  the  defendant  to  recover  upon  a  cer- 
tain promissory  note,  executed  the  twenty-eighth  day  of  July,  1882, 
by  the  latter  to  the  former,  for  the  sum  of  $787.37,  and  bearing  in- 
terest from  date  at  the  rate  of  ten  per  cent,  per  annum.  At  the 
commencement  of  the  action,  the  plaintiffs  obtained  an  attachment 
against  the  property  of  the  defendant,  and  levied  thereon.  The  affi^ 
davit  for  attachment  contains  three  groundsi.  viz. : 

(1)  ''That  the  defendant  is  about  to  convert  his  property  into  money  for 
the  purpose  of  placing  it  beyond  the  reach  of  his  creditors;  (2)  that  the  de- 
fendant has  assigned  and  disposed  of  his  property  with  the  intent  to  hinder, 
delay,  and  defraud  bis  creditors :  (8)  that  the  defendant  fraudulently  contracted 
the  debt  for  which  suit  is  about  to  be  brought." 

On  the  twelfth  of  August,  1882,  the  defendant  filed  his  motion 
asking  a  dissolution  of  the  attachment,  and  the  discharge  of  the 
property  taken  thereunder,  and  in  such  motion  denied  the  truthful- 
ness of  the  attachment  affidavit.  Upon  the  hearing  at  the  Septem- 
ber term  of  the  court  for  1882,  several  affidavits  were  read  and  consid- 
ered; the  court  sustained  the  motion,  and  ordered  the  attachment 
discharged  and  set  aside.  The  order  and  ruling  of  the  court  are 
complained  of. 

It  is  insisted  that  the  affidavits  proved  that  the  defendant  had  dis- 
posed of  his  property  to  delay,  hinder,  and  defraud  his  creditors,  apd 
that  the  debt  sued  upon  was  fraudulently  contracted.  It  appears 
that  on  the  fifteenth  day  of  July,  1882,  the  defendant  executed  to  Ed- 
gar Hull  a  chattel  mortgage  to  secure  $585.50;  but  this  mortgage 
was  executed  to  secure  an  actual  indebtedness,  and  at  the  time  of  the 
attachment  the  sum  of  $314.39  had  deen  paid  thereon.  The  evi- 
dence concerning  this  mortgage  in  no  way  proves  or  tends  to  prove 
that  the  defendant  bad  any  idea  or  intention  at  its  execution 
^145  *to  hinder,  delay,  or  defraud  bis  creditors.  He  bad  the  nnf 
doubted  right  to  prefer  Hull,  and  to  secure  him  upon  his. stock 
of  goods.  Bandall  v.  Shaw,  28  Kan.  *419.  And  the  fact  that  after 
the  execution  of  the  mortgage  be  paid  thereon  $315,  or  nearly  $25 
per  day,  goes  very  far  to  show  that  this  mortgage  was  not  given  as  a 
blanket  to  cover  up  or  secrete  his  property,  or  to  dispose  of  it  to  bin- 
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der,  delay,  or  defraud  his  creditors.  Further  than  this,  it  appears 
from  the  evidence  of  one  ^itnes^  that  after  this  mortgage  bad  been 
given,  the  employes  of  defendant  were  instructed  by  him  to  sell  only 
for  cash,  and  keep  the  proceeds  of  such  sales  separate,  and  that  this 
was  done  until  the  attachment  was  levied.  Notwithstanding  the  con- 
flicting evidence,  defendant's  testimony  thlBit  he  applied  the  proceeda- 
of  the  sale  of  his  goods  towards  this  mortgalge,  and  that  his  family  and 
other  expenses,  from  the  time  of  the  giving  of  this  mortgage  till  the 
attachment,  were  paid  from  money  collected  on  outstanding  accounts, 
seems  to  be  borne  out  by  the  actual  facts. 

.  Concerning  the  claim  that  the  debt  sued  upon  was  fraudulently 
contracted,  it  is  contended  that  at  the  time  defendant  ooutracted  the 
debt  with  plaintiffs  he  was  insolvent,  and  that,  as  he  concealed  such 
fact  from  the  sellers,  it  was,  considering  the  other  circumstances  in 
proof,  such  a  measure  of  bad  faith  as  constituted  a  fraudulent  con- 
tracting of  the  debt  within  the  meaning  of  the  attachment  law.  The 
facts  do  not  in  any  way  show  that  the  debt  was  fraudulently  con- 
tracted. There  is  nothing  in  the  evidence  that  he  made  bis  purchases 
at  other  than  the  usual  times,  and  in  the  regular  course  of  his  busi- 
ness. No  false  or  other  improper  representations  were  made  by  him 
at  the  time  of  his  purchases  to  the  plaintiffs  or  other  parties  in  re- 
gard to  his  condition  tending  to  mislead  and  induce  them  to  give  him 
credit  which  they  would  otfaerwisp  have  withheld.  It  is  true  that 
some  of  the  evidence  tends  to  show  that  for  some  time  he  had  been 
running  behind ;  to  use  his  own  words,  ''going  down  for  several  years ;" 
that  his  trade  was  falling  off,  and  his  business  drifting  rapidly  in  a 

bad  condition ;  but  there  is  no  evidence  showing  intentional 
*146     conceal*ment  at  the  time  of  his  purchases,  or  any  intention 

at  such  time  to  cheat  bis  creditors;  nor  can  we  say  there  was 
at  that  time  any  actual  intention  on  his  part  to  do  any  act,  the  nec- 
essary result  of  which  was  to  cheat  and  defraud  plaintiffs  or  others. 
As  was  said  in  Nichols  v.  Pinner,  18  N.  Y.  299 : 

"But  it  is  clear  that  such  intention  [to  cheat  and  defraud  another]  is  not  nec- 
essarily inferable  from  the  fact  that  a  man  in  good  credit,  going  on  witli  his 
regular  business  matters  as  usual,  purchases  for  the  purpose  of  continuing 
that  business,  after  he  is  made  aware  that  his  property  is  not  sufficient  to  pay 
his  debts.  It  is  not  fraudulent  in  him  to  use  reasonable  efforts  to  retrieve  his 
fortune  and  to  extricate  himself  from  his  embarrassment.  It  is  not  unnatu- 
ral that  he  should  cling  to  the  hope  that  better  times  would  come;  that  to- 
morrow will  be  as  this  day,  and  much  more  abundant;  and  that  with  this 
hope,  however  delusive  results  may  have  shown  it  to  be,  he  should  have  been 
impelled  to  buy  more  goods,  contract  new  debts,  and  smuggle  on  until  he  find 
himself  in  hopeless  bankruptcy.  This  is  an  e very-day  experience  in  the  com- 
mercial world,  and  it  would  be  hard  indeed  if  the  unfortunate  victim  of 
hopes  that  looked  to  him  at  the  time  as  reasonable,  must,  in  his  misfortunes, 
be  judged  by  the  actual  instead  of  the  possible  results.  The  authorities  do  not 
sustain  any  such  harsh  doctrine,  but  the  reverse." 

Now,  to  sustain  the  claim  of  plaintiffs  upon  the  ground  of  fraud, 
the  affidavits  must  have  established  that  defendant  made  the  pur- 


HEYEB  V.  HARBISON.  105 

chases  of  plaintiffs  with  the  preconceived  design  not  i6  pay,  or  what 
18  the  same,  that  he  intended  to  commit  a  fraud  at  the  time  he  niade 
his  purchases  of  the  plaintiffs,  which  were  not  paid  for  at  the  com- 
jneDcement  of  this  action,  and  that  he  deliberately  proceeded  to  con- 
snmmate  such  frand.  This  is  not  shown.  The  most  that  can  be 
alleged,  and  which  was  proved  upon  this  point,  is  that  defendant  at 
the  time  of  making  his  purchases  was  going  down,  and  had  been  for 
Tears,  and  that  of  this  fact  he  failed  to  advise  the  vendors  at  the 

time. 
*147    *The  order  and  judgment  of  the  district  court  must  be  sus- 
tained. 
(All  the  justices  concurring.) 


Meter,  Bannebman  &  Go.  r.  Thomas  Harbison. 

January  Term,  1883. 

At  the  September  term,  1882,  of  the  district  court  of  Montgomery 
county,  the  court  sustained  defendant's  (Harrison's)  motion  for  a  dis« 
solatioD  of  the  attachment  herein,  and  made  an  order  accordingly. 
This  ruling  and  order  tbe  plaintiffs  bring  here. 

W,  T.  O'Connor,  for  plaintiffs  in  error. 

Wm,  Dtmkin,  for  defendant  in  error. 

Peb  Cubiam.  The  same  questions  are  involved  in  this  case  as  in 
the  case  of  S.  M.  Eelsey,  W.  G.  Boberson,  and  John  Bayha,  partners 
as  Kelsey,  Boberson  &  Go.  v.  Thomas  Harrison,  just  decided ;  and 
the  decision  in  that  case  will  control  in  this.  We  might,  however, 
state  in  this  case,  as  it  was  not  specifically  stated  in  that,  that  the 
chattel  mortgage  executed  by  Thomas  Harrison  to  Edgar  Hull  was 
executed  to  secure  the  sum  of  $535.50,  while  the  property  mortgaged 
was  of  the  value  of  about  $3,500.  It  would  seem  that  this  amount 
of  property  would  be  more  than  sufficient  to  secure  that  amount  of 
debt;  but  still  we  do  not  think  that  this  great  difference  between  the 
value  of  the  mortgaged  property  and  the  amount  of  tbe  debt  secured  will 
'  invalidate  the  mortgage.  While  it  may  be  some  slight  evidence  of 
fraud,  yet  it  of  itself  will  not  prove  fraud  where  tbe  other  circum; 
stances  of  the  case  would  tend  to  show  good  faith. 
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*148  •State  of  Eanaab  v.  Alfred  ThurteijL.' 

January  Term*  1888. 

iSridenoe:  (General  Character.  Where  a  party  is  charged  with  the  crime 
of  grand  larceny,  it  is  not  competent  for  the  prosecution  to  initiate  the 
inquiry  as  to  his  general  character;  and  evidence  in  the  first  instance  that 
the  defendant  was  reported  to  belong  to  a  gang  of  horse  thievest  is  alto- 
gether Inadmissible. 

Appeal  from  Johnson  district  coari 

The  case  is  stated  in  the  opinion. 

F.  B.  Ogg,  J.  P.  Hindman,  and  L  0.  Pickering^  for  appellant. 

HoRTON,  C.  J.  The  appellant  was  tried  at  the  June  term,  1883^ 
of  the  district  court  of  Johnson  county,  on  the  charge  of  grand  lar- 
ceny, found  guilty,  and  sentenced  to  the  penitentiary  for  the  term  of 
four  years.  From  that  conviction  he  appeals  to  this  court.  The  evi- 
dence against  the  appellant  was  circnmstantial.  Upon  the  trial,  une 
William  Holton  testified  on  the  part  of  the  prosecution  that  on  a  cer- 
tain occasion  he  saw  the  appellant  at  Louisburgh,  in  this  state,  with 
a  man  named  Starr;  that  he  had  no  knowledge  of  appellant  being 
connected  with  horse  thieves,  and  had  no  conversation  with  him  or 
in  his  presence  on  that  subject,  and  did  not  know  the  object  of  appel- 
lant's visit  to  Louisburgh.  He  further  testified  over  appellant's  ob- 
jection, that  be  (witness)  and  Starr  were  both  professional  horse 
thieves ;  that  the  gang  to  which  they  belonged  had  a  secret  oath,  and 
that  the  appellant  was  reported  to  belong  to  this  gang  of  horse  thieves. 
The  admission  of  the  evidence  'that  appellant  was  reported  to  belong 
to  a  gang  of  horse  thieves,'*  is  complained  of,  and  we  think 
*149  very  properly.  It  is  not  competent  for  the  prosecution  *to 
initiate  the  inquiry  as  to  the  general  character  of  the  prisoner, 
and  it  is  only  after  the  prisoner  has  elected  to  put  his  character  in 
evidence  by  calling  witnesses  and  adducing  evidence  in  its  support 
that  the  prosecution  is  permitted  to  follow  and  disprove  the  evidence 
so  offered.  Farther,  the  evidence  objected  to  was  mere  hearsay,  and 
of  a  character  highly  prejudicial,  under  the  cironmstances  of  the  case, 
to  the  appellant.  3  Greenl.  Ev.  §  25;  People  v.  Fair,  43  Gal.  137; 
Cheney  v.  State,  7  Ohio,  222. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial;  the  appellant  will  be  returned  froip  the 
penitentiary,  and  delivered  over  to  the  jailer  of  Johnson  county,  to 
abide  the  order  of  the  district  court  of  that  county. 

(All  the  justices  concurring.) 

'The  record  in  thia  case  was  accidentally  burned  before  the  case  was  examined  by 
the  supreme  court,  and  therefore  the  case  was  disposed  of  upon  thestatements  of  coun- 
sel-as to  its  contents.  The  trial  judge,  Hon.  W.  R.  Waqstaff,  says  he  did  not  make, 
and  that  the  lost  record  did  not  show  that  he  made,  theruling  complained  of,  and  that 
the  court  disposed  of  the  case  upon  a  point  not  passed  upon  by  him.    [JSbtita,  29  Kan.] 
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AiOHiBOH,  T.  ft  8.  Fb  B.  Co.  v.  Cybub  B.  Holt. 

January  Term,  1883. 
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L  Bailroads :  Duty  88  to  Maohinery*  It  is  the  dntj  of  a  raUroad  company, 
under  the  role  of  the  common  law,  to  keep  its  engines  and  other  maohin- 
ery in  such  condition  as  from  the  nature  of  the  business  and  employment 
the  employe  has  a  right  to  expect  that  they  will  be  kept;  and  wliere  the 
company  fails  through  the  exercise  of  ordinary  care  to  do  so,  it  is  liable 
for  injuries  arising  &om  its  negligence.^ 

2* :  WatohftdnesB  of  Bngines,  Etc.    Engines  and  other  machinery 

used  in  operating  a  railroad  are  liable  to  weai*  out,  to  break,  become  de- 
fective and  dangerous,  and  every  railroad  company  employing  such  agen- 
cies is  charged  with  notice  of  this  fact,  and  consequently  is  lx>und  to  ex- 
ercise a  degree  of  watchf  alne^s  over  them  commensurate  with  the  nature 
of  the  business  in  which  they  are  employed,  and  the  consequences  inci- 
dent to  neglect  Therefore,  frequent  examinations  or  other  measures  of 
precaution  are  necessary  to  prevent  engines  and  machinery  from  becoming 
defective  and  dangerous  from  natural  causes. 

3 :  Defootive  Haohinery :  Liability.    A  railroad  company,  at  com- 
mon law,  is  liable  for  injuries  arising  from  defects  in  its  machinery 
*150     or  other  ^appliances  used  in  the  operation  of  its  road  or  the  transac- 
tion of  its  work,  known  to  it,  or  which  it  ought  to  have  known  and 
might  have  known  by  the  exercise  of  reasonable  and  proper  care  on  its 
.  iiart  in  examining  and  inspecting  the  same. 

4 :  FWow-Senrant:  Negligenoe.    A  railroad  company  is  liable  to 

an  employe  even  at  common  law,  for  injuries  resulting  from  a  defect  in 
its  machinery  known  to  it,  or  which  it  might  have  known  by^he  exercise 
of  reasonable  and  proper  care  ou  its  part,  ^though  the  negligence  of  a  fel- 
low-servant contributes  to  the  accident. 

(• :  Facts  Entitling  Plaintiff  to  BocoTor.    Plaintiff  was  employed 

by  a  railroad  company  operating  its  road  in  Kansas  and  the  Territory  of 
New  Mexico,  as  engine  wiper  or  cleaner,  at  its  round-house  at  Las  Vegas, 
in  New  Mexico;  one  A.  was  in  charge  of  the  round-house  and  yards;  one 
G.  was  the  foreman  at  the  place;  one  £.  was  also  an  engine  wiper  or 
cleaner,  and  worked  with  plaintiff.  While  the  plaintiff  was  at  the  round- 
house, G.  ordered  him  and  £.  to  go  and  clean  an  engine  which  was  over 
the  pit;  plaintiff  and  £.  started  to  obey  the  order,  and  went  from  the 
ronnd-house  to  the  engine;  £.  got  upon  the  engine  to  shake  down  the  fire 
and  clean  the  fire-box;  plaintiff  got  under  the  engine  into  the  pit  to  clean 
the  ash-pan;  while  he  was  standing  in  the  ash-pit,  leaning  forward  and 
Kapporting  himself  with  his  right  hand  resting  on  the  rail,  and  hoeing 
^  the  ashes  with  a  short  hoe  in  his  left  hand,  the  engine  moved  automatic- 
*  allj  backward  about  three  feet  by  reason  of  the  steam  escaping  from  the 
unsafe  and  defective  throttle^valve  of  the  engine;  one  driver  of  the  en- 
gine passed  over  his  fingers,  mutilating  and  injuring  them  so  that  three 
had  to  be  amputated.  The  jury  found  from  the  evidence  that  the  engine 
was  dangerous  and  unsafe  for  use ;  that  the  officers  of  tlie  company  and 
the  person  in  charge  of  the  engine  did  not  exercise  onlinary  care  and  pru- 
dence to  know  the  condition  of  the  engine  on  the  day  of  the  injury,  or  at 

'See  St.  Loula  i&  S.  F.  By.  Co.  v.  Weaver,  86  Kaii.  427,  11  Pac.  Rep.  408,  and  oases 
tberedted. 
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any  reasonable  time  prior  thereto;  that  the  engine  had  been  unsafe  and 
dangerous  for  some  eonqiderable  time  before  the  day  of  the  injury;  that 
this  fact  could  have  been  known  to  the  company  by  the  exercise  of  ordi- 
nary care;  that  the  injury  to  the  plaintiff  was  caused  by  the  use  of  the 
defective  and  dangerous  engine;  that  he  was  not  aware  the  engine  was 
defective  when  ordered  under  it,  or  while  under  it;  that  he  was  injured 
in  consequence  of  the  engine  moving  upon  his  Iiand ;  that  he  was  obeying 
orders'and  performing  his  duty  when  injured;  that  he  would  not  have 
been  injured  if  the  engine  had  not  been  defective  and  dangerous;  and  that 
he  did  not  contribute  by  any  negligence  of  his  own  to  the  injury.  H^dt 
the  plaintiff  was  entitled  to  recover. 

Error  from  Wyandotte  district  court. 

Action  brought  by  Uolt  against  the'  railroad  company,  to  re- 
cover damages  for  personal  injuries.  Trial  at  the  July  term, 
*151  *1882,  of  the  district  court,  and  judgment  for  the  plaintiff 
for  $4,800.     The  defendant  brings  the  case  here. 

Geo,  R.  Peck  and  A.  A.  Hurd,  for  plaintiflE  in  error. 

Thomas  P.  Fenlon,  for  defendant  in  error. 

HoRTON,  G.  J.  This  was  an  action  for  damages,  brought  by  the  de* 
fendant  in  error,  (plaintiff  below,)  an  employe  of  tho  Atchison,  To- 
peka  &  Santa  Fe  Railroad  Company,  against  the  company  on  account 
of  injuries  received  from  the  alleged  negligence  of  the  company  in 
having  in  use  a  defective  and  a  dangerous  engine.  The  plaintiff  was 
employed  by  the  company  as  an  engine  wiper  or  cleaner,  at  itsround- 
house  at  Las  Vegas,  in  the  territory  of  New  Mexico.  W.  T.  Allen 
at  the  time  was  in  charge  of  the  round-house  and  the  yards;  James 
W.  Crystal  was  the  foreman  at  the  place;  Eugene  Elmore  was  also 
an  engine  wiper  or  cleaner,  and  worked  at  the  time  with  Holt.  The 
evidence  on  the  part  of  the  latteir  conduced  to  show  that  on  the  even^ 
ing  of  the  ninth  of  February,  1881,  he  went  to  the  round-house  at 
about  7  o'clock;  that  he  had  been  there  only  a  short  time  when  Crys^ 
tal  told  Elmore  and  himself  to  go  and  dean  engine  No.  82,  which 
was  over  the  pit.  Elmore  and  Holt  started  to  obey  the  order,  and 
went  from  the  round-house  to  the  engine.  Elmore  got  upon  the  en- 
gine to  shake  down  the  fire  and  clean  the  fire-box;  Holt  got  under 
the  engine  into  the  pit  to  clean  th.§  ash-pan.  While  Holt  was  stand- 
ing in  the  ash-pit,  leaning  forwiard  and  supporting  himself  with  bis 
right  band  resting  on  the  rail,  atid  hoeing  the  ashes  with  a  short  hoe 
in  his  left  hand,  the  engine  moved  automatically  backward  about 
three  feet,  by  reason  of  the  steam  escaping  through  the  throttle,  and 
one  driver  passed  over  his  fingers,  mutilating  and  injuring  them  so 
that  three  had  to  be  amputated. 

In  our  view  of  the  case,  the  pivotal  question  is,  whether  the 
*152     special  findings  of  the  jury  hereinaftef  mentioned  are  *Bup- 

ported  by  the  evidence.  If  so,  the  verdict  of  the  jury  and  the 
judgment  of  the  trial  court  have  abundant  foundation  upon  which  to 
rest.     It  is  conceded  by  all  the  counsel  that  the  rule  of  the  common 
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law  prevails  in  the  territory  of  New  Mexico,  and  therefore  the  rculroad  i 

company  is  not  liable  in  that  territory  to  Holt  or  other  employes,  for  I 

inJQiy  prodaeed  by  f ellow-seryants  engafi^ed  in  the  same  business  and  ^ 

co^mployment,  provided  there  is  no  negligence  in  the  employment  or 
retention  of  the  fellow- servants.  It  is  nevertheless  the  rule,  even  un- 
del  the  common  law,  that  a  master  employing  servants  upon  any  work, 
particDlarly  a  dangerous  work,  must  use  due  and  reasonable  diligence 
that  he  does  not  induce  them  to  work  under  the  notion  that  they  are 
working  with  proper  and  safe  machinery  while  employing  defective  . 
and  dangerous  machinery;  and  if  an  employe  is  injured  on  that  ac- 
count, and  without  fault  of  his  own,  the  master,  is  liable  in  damages. 
In  some  cases,  the  master  is  charged  with  a  duty  to  those  serving 
him  which  he  cannot  divest  himself  of  by  any  delegation  to  others. 
Thus,  it  is  a  general  rule  that  any  employer,  whether  corporate  or 
not,  mnst  take  care  that  there  is  no  negligence  in  procuring  safe  ma- 
chinery, appliances,  etc.,  and  the  employer,  whether  corporate  or  not, 
must  see  that  the  machinery  is  kept  in  proper  repair;  at  least,  rea- 
sonable and  proper  vigilance  must  be  exercised  to  see  that  it  is  in 
proper  condition  for  the  purposes  for  which  it  is  being  used.  Where 
baainess  is  carried  on  by  such  machinery  as  is  used  in  operating  a 
railroad,  it  is  the  duty  of  the  railroad  company  to  keep  the  maohin-^ 
ery  in  soch  condition  as  from  the  nature  of  the  business  and  en^pi^y. 
ment,  the  servant  has  the  right  to  expect  that  it  will  be  kept ;  and 
where  the  company  fails  to  do  so,  through  the  exercise  of  ordinary 
care,  it  is  liable  for  injuries  arising  from  its  neglect. 

Again,  engines  and  other  appliances  used  in  operating  a  railroad 
are  liable  to  wear  oat,  to  break,  become  defective  and  dangerous,  and 
a  railroad  company  employing  such  agencies  is  charged  with  notice 

of  this  fact,  and  consequently  is  bound  to  exercise  a  degree  of 
*153    watchfulness  over  them,  *commen8urate  with  the  nature  of 

the  business  in  which  they  are  employed,  and  the  consequences 
incident  to  neglect.  Therefore,  if  a  company  fails  to  make  frequent 
examinations  of  its  engine,  machinery,  and  appliances,  6r  fails  to  take 
other  measures  of  precaution  necessary  to  prevent  such  appliances 
ana  machinery  from  becoming  defective  and  dangerous  from  natural 
caoses;  and  if  from  such  defects,  which  might  have  been  known  by 
the  use  of  ordinary  care  or  diligence,  an  employe  suffers  injury  with- 
out his  fault,  negligence  may  be  predicated  thereon,  as  such  omission 
would  be  regarded  as  negligence. 

The  question  as  to  whose  negligence  shall  be  imputed  to  a  corpo- 
ration, as  the  negligence  of  the  principal  itself,  in  no  way  affects  the^ 
general  rule,  which  requires  of  any  employer,  whether  corporate  or 
not,  to  take  care  that  there  is  no  negligence  in  procuring  proper  ma- 
chinery,  appliances,  etc.,  and  in  making  use  of  like  kind  of  maohin- 
«iy.  GraveUe  v.  Bailroad  Co.,  11  Fed.  Eep.  568;  Totten  v.  Bail- 
^  Co.,  Id.  564;  Gibson  v.  RaUroad  Co.,  46  Mo.  163;  Keegan  v. 
iJaikoad  Co.,  8  N.  T.  175;  Paterson  v.  Wallace,  1  Macq.  748;  Bail- 
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road  Co.  v.  Barber,  5  Ohio  St.  541;  Hayden  v.  Smithville  Manuf  g 
Co.,  29  Conn.  648;  Paulmier  v.  Railroad  Co.,  34  N.  J.  Law,  151; 
SuUivaD  V.  India  Manufg  Co.,  113  Mass.  396;  Moss  v.  Railroad  Co., 
49  Mo.  167;  Railroad  Co.  v.  Moranda,  12  Cent.  Law  J.  348;  Cowles 
V.  Railroad  Co.,  Id.  546;  Brabbits  v.  Railroad  Co.,  38  Wis.  290; 
Railroad  Co.  v.  Elliott,  1  Cold.  612;  King  v.  Railroad  Co.,  15  Cent. 
Law  J.  36T,  and  cases  there  cited. 

The  findings  of  the  jury  referred  to  are  as  follows :  That  engine 
No.  82,  inflicting  the  injury  complained  of,  was  dangerons  and  un- 
safe for  use;  that  the  officers  of  the  defendant  and  the  person  in 
charge  of  the  engine  did  not  exercise  ordinary  care  and  prudence  to 
know  the  condition  of  the  engine  on  the  day  of  the  injary,  or  at  any 
reasonable  time  prior  thereto ;  that  the  engine  bad  been  unsafe  and 
dangerous  for  some  considerable  time  before  the  day  of  the  injury, 
and  that  this  fact  could  have  been  known  to  the  company  by  the  exer« 
cise  of  ordinary  care ;  that  the  injury  to  Holt  was  caused  by  the 
""154  use  of  the  defective  and  dangerous  engine;  that  he  was  *not 
aware  that  the  engine  was  defective  when  he  was  ordered  un- 
der it,  or  while  under  it;  that  he  was  injured  in  consequence  of  the 
engine  moving  upon  his  hand;  that  he  was  obeying  orders  and  per- 
forming bis  duty  when  injured;  that  he  would  not  have  been  injured 
if  the  engine  had  not  been  defective  and  dangerous ;  and  that  he  did 
not  contribute  by  any  negligence  of  his  own  to  the  injury. 

The  finding  that  the  engine  was  dangerous  and  unsafe  for  use  on 
account  of  its  defective  or  leaking  throttle,  was  amply  supported  by 
the  evidence.  Several  of  the  witnesses  of  the  plaintiff  testified  to  it, 
and  three  witnesses  of  the  railroad  company,  among  others  its  mas- 
ter mechanic,  testified  in  substance  that  an  engine  that  leaks  so 
badly  at  the  throttle  as  to  move  automatically  is  not  a  safe  engine. 
The  particular  findings  controlling  in  the  case,  which  are  challenged, 
relate  to  the  want  of  the  exercise  of  ordinary  care  and  prudence  on 
the  part  of  the  defendant  to  know  the  unsafe  and  dangerous  condi- 
tion of  the  engine,  and  the  failure  to  exercise  ordinary  care  in  as- 
certaining its  unsafe  and  dangerous  condition. 

Fletcher  R.  Allen  testified  ttiat  his  occupation  was  locomotive  en- 
gineer; that  he  was  acquainted  with  the  engine  inflicting  the  injury; 
that  on  the  day  of  the  injury  it  was  leaking  steam,  and  that  it  leaked 
bad  enough  so  as  to  start  itself;  it  did  start  itself  that  day;  that  the 
throttle  had  been  leaking  a  good  while^  or  quite  a  while;  that  he  noticed, 
in  handling  the  engine  several  times  before,  that  the  throttle  was  leak* 
ing;  that  the  engine  started  with  him  when  the  cylinder  cocks  were 
open,  and  that  he  did  not  consider  himself  safe  to  crawl  under  it  with- 
out blocking  it  securely. 

James  Howard  testified  that  he  was  yard-master  and  conductor  for 
the  Chicago,  Bock  Island  &  Pacific  Railroad  Company  at  Leaven- 
worth; that  he  had  been  with  the  company  for  eleven  years,  and  that 
he  knew  a  good  deal  about  engines;  that  the  leakage  in  the  throttle 
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in  an  engine  is  such  a  defect  as  to  be  readily  observed  by  tbose  in 
eharge;  that  the  engineer  oaght  to  know  it  at  once,  and  that  when 

an  engine  leaks  at  the  throttle  to  such  an  extent  as  to  permit 
•155    it  to  move  of  its  own  *acoord,  it  would  be  the  duty  of  the  en^ 

gineer  in  charge  to  report  the  engine  to  the  foreman  of  the 
round-house  or  shops  for  repairs,  or  to  make  the  repairs  himself. 

Frank  H.  Grover  testified  that  he  was  a  locomotive  engineer  on  the 
Chicago,  Rock  Island  &  Pacific  Bailroad;  that  if  the  throttle  of  an 
engine  leaked  so  as  to  cause  the  engine  to  move,  it  was  not  safe,  and 
shoald  be  reported  for  repairs;  that  where  the  throttle  leaked  to  any 
considerable  extent  so  as  to  cause  an  engine  to  move,  the  defect  is 
easily  discoverable;  that  an  engineer  could  and  should  see  it  at  once; 
that  it  would  be  the  immediate  duty  of  the  foreman  of  the  round- 
house or  shops  to  whom  the  report  was  made,  to  see  it  repaired. 

This  evidence  we  deem  sufficient  to  show  the  company  might  have 
known  by  the  exercise  of  reasonable  care  and  deligence  that  the  en* 
gine  was  unsafe  and  dangerous,  and  therefore  sufficient  to  support 
the  findings  specially  challenged.  If  the  railroad  company  knew,  or 
ought  to  have  known,  of  the  defective  and  dangerous  condition  of  the 
engine  at  the  time  that  Holt  was  ordered  by  the  foreman  to  clean  the 
engine,  and  Holt  did  not  know,  and  was  not  bound  to  know  of  the 
existence  of  the  defect,  the  liability  of  the  railroad  company  is  fixed, 
if  Holt  was  otherwise  in  the  exercise  of  due  care.  The  law  will  not  al- 
low the  engines  and  machinery  of  the  railroad  company  in  constant  use 
to  be  out  of  repair  for  want  of  ordinary  care  and  skill  in  their  man- 
agement. The  property  of  the  company  and  the  lives  of  passengers, 
as  well  as  of  railroad  employes,  depend  upon  the  vigilance  and  fre- 
quent examination  in  this  regard,  and  it  is  the  duty  of  the  company 
to  keep  a  sufficient  force  at  hand,  and  of  capacity  sufficient  to  dis- 
cover obvious  defects  in  its  engines  and  other  machinery,  and  apply 
the  remedy.  Neglecting  to  keep  its  engines  and  machinery  in  a  rea- 
sonably safe  condition,  if  injury  or  loss  occurs  thereby  the  company 
will  be  liable;  and  it  ought  to  be  so  liable,  because  it  is  required  to 
exercise  reasonable  and  proper  care  to  see  that  its  engines  and  ma- 
chinery are  in  proper  condition,  and  to  guard  against  defects  that 

may  arise  from  use  or  other  natural  causes.     From  this  re- 
*156    sponsi'^bility  the  company  cannot  be  relieved  except  by  showing 

that  the  defect  was  sudden  or  unforeseen,  or  that  it  could  not 
be  discerned  or  remedied  by  ordinary  care  or  foresight. 

If  a  railroad  corporation  does  not  appoint  a  foreman  or  other  per- 
80D  whose  business  it  is  to  examine,  supply,  repair,  or  remedy  defect- 
ive engines  and  other  machinery  in  actual  use,  it  is  guilty  of  negli- 
gence in  omitting  to  do  something  that  a  reasonable  employer  would 
do.  If  it  does  appoint  a  foreman  or  other  person  to  represent  the 
corporation  in  this  regard,  and  such  foreman  or  other  person  omits 
his  duty  when  he  has  knowledge  of  defects  existing  in  engines  and 
inachinery  in  nse,  or  fails  to  ascertain  and  remedy  defects  he  ought 
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to  have  known  and  might  have  known  by  the  exercise  of  reasonable 
and  proper  care  on  his  part  by  examining  and  inspecting  the  same, 
his  negligence  will  be  the  negligence  of  the  corporation.  Counsel 
contend,  however,  that  if  the  wheels  of  the  engine  had  been  blocked 
when  placed  over  the  pit  to  be  cleaned,  the  injury  complained  of 
might  have  been  prevented,  and  argue  that  the  person  charged  with 
this  duty  must  be  presumed,  in  the  absence  of  evidence  defining  his 
duties  and  describing  his  position,  to  have  been  a  fellow-servant  with 
Holt,  and  therefore  that  no  recovery  can  be  had,  because  the  com* 
pany  is  not  at  common  law  liable  for  the  negligence  of  a  co-employe. 
Even  assuming  that  it  was  the  duty  of  some  fellow-servant  of  Holt 
to  have  blocked  the  wheels  of  the  engine,  the  argument  of  counsel  is 
not  sound,  because  if  the  negligence  of  the  master  or  employer  com- 
bines with  the  negligence  of  a  fellow-servant,  and  the  two  contribute 
to  the  injury,  the  servant  injured  may  recover  damages  from  the  mas- 
ter. In  Oayzer  V.  Taylor,  10  Gray,  274,  it  was  decided  that  the  mas- 
ter is  liable  to  his  servant  for  injuries  resulting  from  a  defect  in  his 
machinery,  although  the  negligence  of  a  fellow-servant  contributes 
to  the  accident.  See,  also,  Crutchfield  v.  Railroad  Co.,  76  N.  G.  320; 
Booth  V.  Railroad  Co.,  73  N.  Y.  38;  Paulmier  v.  Railroad  Co.,  34  N. 
J.  Law,  151.  In  the  latter  case  the  track  over  a  trestle-work  was 
not  capable  of  supporting  an  engine,  and  the  engineer  in  charge 
*167  had  orders  not  to  put  the  engine  thereon,  *but  disobeyed  or- 
ders, and  a  fireman  who  was  on  the  engine  and  who  was  un- 
aware of  the  orders  or  of  the  danger,  was  killed  in  consequence  of 
the  trestle-work  giving  away,  and  it  was  held  a  case  for  damages. 
The  reason  of  this  rule  is,  that  while  at  common  law,  the  servant 
impliedly  agrees  to  take  the  risk  of  negligence  on  the  part  of  his  fel- 
low-servants, which  the  master  cannot  prevent,  he  does  not  impliedly 
agree  to  take  the  risk  of  any  negligence  on  the  part  of  the  master. 
As  we  have  placed  the  affirmance  of  the  judgment  of  the  trial  court 
upon  the  special  findings  of  the  jury  supported  by  the  evidence  that 
Holt  was  injured  while  obeying  orders  and  performing  his  duty  with- 
out fault  upon  his  part  through  the  use  of  a  dangerous  and  unsafe 
engine,  which  moved  backward  upon  him  by  reason  of  the  steam 
leaking  through  a  defective  throttle-valve,  and  of  which  defect  in  the 
engine  the  company  ought  to  have  known  and  might  have  known 
prior  to  the  injury,  by  the  exercise  of  reasonable  and  proper  care  on 
its  part,  we  do  not  think  it  is  necessary  to  examine  or  discuss  the 
various  propositions  concerning  the  alleged  errors  in  the  giving  and 
refusing  of  the  instructions.  In  our  view,  even  if  the  instructions  are 
subject  to  the  criticism  made  upon  them  by  counsel,  the  errors,  if 
any,  arising  therefrom  are  immaterial.  The  same  may  also  be  said 
of  the  other  alleged  errors.  Had  the  engine  of  the  company  not  been 
defective  and  dangerous,  the  failure  of  the  trial  court  to  have  declared 
more  clearly  that  the  company  in  the  territory  of  New  Mexico  was 
not  liable  to  an  employe  for  the  negligence  of  a  co-employe,  might 
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ha^e  been  prejudicial.  Bot  as  the  case  was  tried,  and  is  now  pre- 
sented, we  think  upon  the  special  findings  of  the  jmj,  no  error  inju- 
rions  in  its  results  ocourred  to  the  party  complaining. 

The  judgment  of  the  district  court  will  therefore  be  affirmed. 

(AJi  the  justices  concurring.) 


*15S    *BoABD  OF  Gom'bs  of  Bice  Co.  v.  Blackman  E.  Lawbenob. 

January  Ternii  1883. 

Judgment:  Convict.  Pending  a  civil  action  against  a  defendant,  and  prior 
to  the  trial  tliereof,  he  was  imprisoned  in  the  penitentiary  under  a  sen- 
tence and  conviction  for  embezzlement  for  a  term  less  than  liis  natural 
life,  and  while  thus  imprisoned,  without  the  appointment  of  a  trustee  to 
manage  his  estate  or  defend  the  action,  a  judgment  was  obtained  against 
him.  Heldt  that  the  judgment  is  a  nullity,  and  might  be  revolted  or 
set  aside  upon  proper  proceedings  had  before  the  court  rendering  the 
same. 

Error  from  Bono  district  court. 

The  case  is  stated  in  the  opinion. 

A.  J.  Abbott  and  J.  W.  White,  for  plaintiff  in  error. 

A.  M.  Lasley  and  Bailey  d  Brinckerhoof,  for  defendant  in  error. 

HoHTON,  G.  J.  This  action  was  commenced  on  the  twenty-fifth 
of  November,  1876,  by  the  commissioners  of  Bice  county,  in  tiie  dis- 
trict court  of  that  county,  against  the  defendant,  Blackman  E.  Law- 
rence, county  treasurer,  and  the  sureties  upon  his  official  bond.  The 
petition  aet  forth,  among  other  things,  that  the  defendant,  as  county 
treasurer  of  Bice  county,  collected  $20,000,  which  he  neglected  and 
refused  to  render  a  just  and  true  account  of,  and  which  he  neglected 
and  refnsed  to  pay  over,  although  duly  demanded  of  him  by  the 
proper  authoriiies.     Issue  was  joined  upon  the  petition  by  all  the 

parties,  the  defendants  filing  an  aAswer containing  a  general  de- 
*159    nial.    In  June,  1877,  by  agreement,  a  change  of  venue  was  *bad 

in  the  case  to  Beno  county ;  trial  was  had  to  the  court  and 
a  jury,  but  the  jury  failed  to  agree.  On  February  5,  1878,  Law- 
rence being  present  in  person  and  by  his  attorneys,  it  was  ordered 
by  the  court  that  the  issues  in  the  action  be  referred  to  a  referee. 
In  compliance  with  this  order  and  the  appointment  of  the  court,  one 
A.  B.  Bcheble  qualified  and  proceeded  to  take  and  hear  the  evidence 
in  the  case;  bis  report  as  referee  was  confirmed  on  the  fifteenth 
<iay  of  April,  1878,  ^nd  judgment  rendered  for  $14,293.17  against 
Lawrence  only.  On  the  fifth  day  of  June  following,  execution  was 
issued  upon  the  judgment,  and  on  August  3d,  thereafter,  certain  per- 
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Bonal  property  and  real  estate  belonging  to  the  defendant  were  sold 
upon  tbe  execution;  on  April  8,  1879,  the  sale  of  the  real  estate 
was  confirmed;  on  June  20,  1876,  and  while  the  civil  action  was 
pending  against  him,  but  before  the  issues  in  that  case  had  been  re- 
ferred to  a  referee,  Lawrence  was  informed  against  in  the  district 
court  of  Bice  county,  upon  the  criminal  charge  of  having  embezzled 
large  sums  of  money  while  acting  as  treasurer  of  that  county;  on 
August  21,  1877,  the  case  was  transferred  for  trial  to  Bene  county, 
on  a  change  of  venue;  on  February  5,  1878,  (being  the  same  day 
of  the  reference  of  the  civil  action,)  he  was  sentenced  for  embezzle- 
ment to  the  state  penitentiary  for  the  term  of  three  years;  he  was  con- 
fined in  the  penitentiary  under  this  sentence  until  the  month  of  June. 
1880,  when  be  was  released  upon  a  pardon  from  the  governor;  on 
February  4,  1882,  he  filed  his  motion  to  set  aside  the  judgment  ren- 
dered in  the  civil  action  against  him  on  tbe  fifteenth  day  of  April,  187S, 
as  being  void,  because  while  tbe  action  was  pending  against  him,  be 
had  been  convicted  of  a  penitentiary  offense,  bad  been  imprisoned 
under  bis  sentence  when  the  judgment  was  obtained,  and  no  trustee 
was  appointed  to  manage  bis  estate  or  defend  the  action.  Tbe  facts 
in  the  case  were  agreed  to  in  writing  by  the  parties,  and  thereon  by 
stipulation  tbe  validity  of  the  judgment  was  tried  upon  tbe  motion. 
Tbe  motion  was  sustained,  and  tbe  judgment  set  aside  as  being 
void.  This  ruling  in  complained  of,  and  tbe  question  arises 
*160  whether,  under  the  ^statute,  tbe  conviction  and  sentence  to 
tbe  state  penitentiary  of  a  party  defendant,  pending  tbe  ac- 
tion against  bim,  and  prior  to  tbe  hearing  or  trial  tbereof,  abate  tbe 
action. 

Section  338,  c.  82,  Laws  1879,  reads: 

"  Whenever  any  peraon  shall  be  Imprisoned  in  the  penitentiary  for  a  term  less 
than  his  natursjl  life,  a  trustee,  to  take  charge  of  and  manage  his  estate,  may 
be  appointed  by  the  probate  court  of  the  county  in  which  said  convict  last  re- 
sided ;  or,  if  he  had  no  known  place  of  abode,  then  by  the  court  of  the  county 
in  which  the  conviction  was  had,  on  the  application  of  any  of  his  relatives,  or 
any  relative  of  his  wife,  or  any  creditor." 

Section  843  of  said  chapter  82  is : 

"Such  trustee  may  sue  for  and  recover,  in  his  own  name,  any  of  the  estate, 
property,  or  effects  belonging  to,  and  all  debts  and  sums  of  money  due  or  to 
become  due  to  such  imprisoned  convict,  and  may  prosecute  and  defend  all 
actions  commenced  by  or  against  such  convict." 

Under  tbese  and  tbe  other  sections  of  tbe  article  relating  to  tbe 
custody  and  management  of  tbe  estates  of  convicts,  we  think  that  the 
service  of  a  summons  upon  a  defendant,  while  imprisoned  in  the 
penitentiary  for  a  term  of  years, — excepting  in  a  single  instance  here- 
after noticed, — must  be  treated  as  void,  and  that  tbe  conviction,  sen- 
tence, and  imprisonment  of  the  defendant  in  tbe  state  penitentiary, 
pending  tbe  action  against  him  prior  to  tbe  beivring  or  trial  thereof, 
must  abate  tbe  action ;  at  least,  a  judgment  rendered  in  such  a  case 
may  be  treated  as  a  nullity  and  set  aside  by  tbe  court  rendering  it, 
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upon  proper  proceedings  had.  Comp.  Laws  1879,  art.  17,  pp.  770- 
773.  Of  coarse,  if  a  trustee  is  appointed  ander  the  statute^  he  may 
contest  an  action  already  commenced  against  the  convict,  and  the 
judgmeDt  thus  rendered  would  be  valid  in  all  respects.  The  provis- 
ions of  said  article  17  presdribe  the  remedy  to  be  pursued  by  the 
coort,  when  the  civil  rights  of  the  debtor  are  suspended  by  impris- 
onment in  the  penitentiary  under  sentence  for  life,  or  for  a  term  of 

years  less  than  life,  and  these  provisions,  in  the  nature  of  things, 
*161    are  and  ought  to  be  exclusive,  not  merely  cumulative.     In*ex- 

trioable  confusion  would  follow  if  one  creditor  proceeded  per- 
sonally against  the  convict  after  he  is  imprisoned,  and  another 
against  a  trustee,  appointed  upon  his  application.  Not  only  would 
the  proceedings  to  collect  the  judgments  be  liable  to  conflict,  but, 
moreover,  the  object  of  the  statute  would  be  nullified.  After  a  debtor 
is  imprisoned  under  the  law,  he  is  in  no  condition  to  appear  to  de- 
fend a  civil  action  pending  against  him ;  he  is  in  no  condition  to  con- 
sult or  advise  with  witnesses  or  counsel  concerning  the  defense  of  the 
action;  nor  is  he  in  any  condition  to  employ  counsel,  or  continue 
the  services  of  counsel  previously  engaged.  The  conviction,  sentence, 
and  imprisonment  of  the  defendant  suspended  his  civil  rights,  and 
also  suspended  his  creditors'  rights  to  bring  actions  against  him. 
After  his  imprisonment,  a  trustee  might  have  been  appointed,  upon 
the  application  of  plaintifiF  or  any  other  creditor,  to  take  charge  of 
and  manage  his  estate;  but  no  valid  judgment  could  be  rendered 
after  his  imprisonment,  without  the  appointment  of  a  trustee. 

We  are  referred  by  counsel  to  the  case  of  Davis  v.  DufSe,  8  Bosw. 
617,  as  an  authority  sustaining  the  doctrine  that  process  for  the  com* 
meneement  of  an  action  against  a  convict  may  be  served  upon  him 
in  prison,  and  that  conviction  and  sentence  of  a  convict  to  prison  do 
not  abate  an  action  pending  against  him.  That  decision  comes  from 
an  inferior  court,  and  is  made  upon  the  provisions  of  a  statute  of 
New  Tork,  which  is  not  before  us  and  which  we  have  been  unable  to 
examine;  but  the  reading  of  that  decision  shows  that  it  is  in  conflict 
with  the  opinion  of  the  trial  judge,  Mr.  Justice  Hoffman,  and  also  in 
eonflict  with  Davis  v*  Erbardt,  decided  at  a  prior  general  term  held 
by  Justices  Dobb,  Campbkll,  and  Slosson. 

Further,  it  was  decided  in  O'Brien  v.  Hagan,  1  Duer,  664,  that 
when  the  plaintiff  or  defendant  in  a  civil  action  is  sentenced  to  im- 
priBonment  in  the  state  prison,  although  only  for  a  term  of  years, 
the  suit  is  abated. 

Again,  our  attention  is  called  to  section  639  of  the  Civil  Code, 
*162    *empowering  a  district  court  to  grant  a  divorce  where  either 

of  the  parties  has  been  convicted  of  a  felony  and  imprisoned 
in  the  penitentiary  therefor  subsequent  to  the  marriage.  Upon  this, 
coansel  contend  that  the  statute  recognizes  that  process  for  the  com- 
mencement of  an  action  against  a  convict  may  be  served  after  im- 
prigonment.'    Granted;  but  this  is  an  exception  specially,  provided 
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for  by  the  statate,  and  therefore  does  not  militate  against  the  con* 
struction  given  by  us  to  the  statute  regarding  the  estates  of  convicts. 
In  an  action  for  divorce,  for  such  a  cause  the  conviction  and  impris- 
onment are  the  material  facts  to  be  proved,  and  there  are  manifest 
and  manifold  reasons,  which  will  naturally  occur  to  any  one  upon 
consideration,  why  the  service  in  a  divorce  proceeding  founded  upoa 
the  conviction  and  imprisonment  of  the  defendant  ought  to  be  ex- 
cepted from  the  general  rule  forbidding  the  service  of  process  upon  a 
defendant  in  prison. 

Counsel  further  insist  that  as  a  jurisdiction  was  rightfully  obtained 
in  the  first  instance  over  the  defendant,  that  the  judgment  rendered 
was  goody  notwithstanding  his  conviction,  sentence,  and  imprison- 
ment, and  then  assert  the  law  to  be  that  if  jurisdiction  be  obtained 
over  the  defendant  in  his  life-time»  a  judgment  rendered  against  him 
subsequent  to  his  death  is  not  void,  thereby  intending  to  make  the 
application  that  as  the  defendant  was  properly  served  with  the  pro- 
cess in  the  first  instance,  the  judgment  was  not  a  nullity.  If  coun- 
sel intend  to  assert  that  the  judgment  obtained  in  an  action  which  is 
commenced  against  a  party  in  his  life-time  is  valid  and  binding,  not- 
withstanding the  death  of  the  party  before  the  hearing  or  trial,  we  da 
not  assent.  "In  some  cases  after  jurisdiction  has  been  obtained,  and 
some  particular  proceeding  has  been  commenced  before  the  death  of 
either  party,  such  particular  proceeding  may  be  carried  on  to  com» 
pletion  after  the  death  of  one  or  both  of  the  parties,  the  whole  thing 
relating  back  to  the  time  of  the  commencement  of  the  proceeding. 
This  is  illustrated  by  the  sale  of  property  on  execution  after  the  death 

of  one  of  the  parties,  where  the  property  was  levied  on  under 
*liS3     such  execution  before  such  death.     Also  *in  some  cases  where 

the  proceeding  is  a  mere  formal  matter,  like  the  rendering  of  a 
judgment  after  death  on  a  verdict  found  before  death,  the  proceeding 
may  be  had  after  such  death;  but  even  these  cases  have  their  excep- 
tions and  limitations."  Green  v.  McMurtry,  20  Kan.  *189.  Even  the 
authorities  cited  by  counsel  do  not  sustain  his  position  so  far  as  ap- 
plied to  the  facts  of  this  case.  In  Collins  v.  Mitchell^  5  Fla.  364,  it 
was  said : 

''The  death  of  a  party  before  the  judgment  rendered  does  not  make  the 
judgment  void,  but  it  is  error  of  fact  for  which  the  same  may  be  reccilled 
or  revoked  by  writ  of  error  returnable  in  the  same  court  where  the  record  re- 
mains, called  writ  of  error  coram  vobi's,  or  quce  coram  vohis  resident,  for  error 
in  fact  Is  not  error  of  the  judges,  and  reversing  it  is  not  reversing  their  own 
judgment." 

In  Loring  v.  Folger,  7  Gray,  506,  the  question  was  whether  the 
judgment  was  to  be  treated  as  wholly  void  or  merely  voidable  upon 
a  writ  of  error,  and  it  was  held  that  the  judgment  was  a  nullity,  and 
might  be  avoided  by  the  administrator  without  a  writ  of  error.  In 
Coleman  v.  McAnulty,  16  Mo.  173,  it  was  decided  that  plaintiff's 
death  did  not  render  the  judgment  void«  but  only  voidable.     In  Yaple 
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T.  Titus,  41  Pa.  St.  195,  the  judgment  was  rendered  against  a  per- 
son after  his  death,  and  it  was  held  that  it  was  reversible  if  the  fact 
and  time  of  death  appear  in  the  record,  and  by  writ  coram  vobis  if 
the  fact  had  to  be  shown  aliunde^  To  the  same  effect  are  most  of 
the  eases  cited  by  counsel.  On  the  other  hand,  many  authorities 
hold  that  tbe  judgment  rendered  against  a  dead  person  is  absolutely 
void.  Thus  in  Carter  v.  Carriger,  3  Yerg.  411,  it  is  said:  "That no 
proposition  of  law  is  more  clear  than  this :  that  a  judgment  rendered 
against  a  dead  man  is  an  absolute  nullity.  The  object  of  all  law  is 
the  living  man, — not  the  dead  body."  In  Ewald  v.  Corbett,  32  Gal. 
i93,  it  was  held  that,  owing  to  tbe  death  of  the  defendant,  the  judg- 
ment was  null  and  void.  Bee  Norton  v.  Jamison,  28  La.  Ann.  102; 
McCulloch  V.  Norwood,  58  N.  Y.  562;  Sturges  v.  Yanderbilt,  73  N. 
Y.  384. 

In  the  case  at  bar  it  is  unnecessary  for  us  to  decide  whether 
^164  *the  judgment  rendered  against  the  defendant  was  void,  or 
merely  voidable.  To  all  intents  and  purposes,  by  the  written 
Btipnlation  of  the  parties,  tbe  proceedings  had  before  the  district 
court  were  in  the  nature  of  a  writ  of  coram  volia;  and  under  the  de* 
cisions  cited,  the  latter  court  properly  recalled  or  revoked  the  judg- 
ment rendered  while  the  defendant  was  in  the  penitentiary,  even  if 
tbe  judgment  were  voidable  only. 

The  order  and  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


John  H.  Pineebton  v.  Tames  W.  Milleb. 

January  Term,  1883. 

ELections:  JusticeB  of  the  Peace:  Valid  Election  of.  In  a  city  of  the 
second  class,  at  the  election  in  April,  1882,  two  justices  of  the  peace  were 
to  be  elected,  but  the  votei*s  of  the  city  supposcKl  and  believed  that  only 
one  justice  was  to  be  elected,  and  that  the  term  of  office  of  the  defend- 
ant, M.,  who  was  then  a  justice  of  the  peace,  was  the  only  one  which 
expired.  The  voters  of  the  city  and  both  plaintifT  and  M.  acted  on  this 
belief;  the  plaintiff  was  a  candidate  to  succeed  M.,  and  M.  was  a  candi* 
date  as  his  own  successor.  At  tbe  election,  plaintiff  received  one  hun- 
dred and  fifty-one  votes  as  the  successor  of  M.,  and  M.  received  sixty 
only.  The  returns  of  the  election  were  duly  canvassed,  and  plaintiff  de- 
clared elected  to  the  office  of  justice  of  the  peace,  as  the  successor  of  M., 
for  the  term  of  two  years,  from  the  date  of  the  election  in  April,  1882,  to 
April,  18B4.  A  certificate  of  election  was  issued  to  him,  and  thereafter  he 
qualified,  and  made  demand  on  M.  for  the  books,  papers,  and  records  of 
the  office.  Heldf'thxiX  the  failure  to  elect  two  justices  of  the  peace  did 
net  invalidate  the  election  of  plaintiff;  and  Md  further,  that  M.  is  un- 
lawfully holding  and  exercising  theoHlce  of  justice  of  the  peace,  and  that 
plaintiff  18  entitled  to  receive  from  him  the  books,  records,  aud  papers 
thereof. 
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Original  proceedings  in  quo  warranto. 

Action  broughc  by  Pinkerton  in  this  coart«  to  oust  Miller  from  the 
office  of  justice  of  the  peace  of  the  city  of  Clay  Center.  The  defend- 
ant demurred  to  the  petition,  alleging  that  it  does  not  state  facts  saf- 

ticient  to  constitute  a  cause  of  action. 
*165     *  Martin  dt  Mileham,  Harkness  dt  Oodard^  and  C  C  Coleman^ 
for  plaintiff. 

HoRTON,  0.  J.  The  demurrer  in  this  case  to  the  petition  must  be 
overruled.  Under  the  allegations  in  the  petition  the  election  in  April, 
1882,  was  the  proper  time  for  the  election  of  a  justice  of  the  peace 
in  Clay  Center,  to  succeed  defendant.  At  said  election,  the  defend* 
ant  was  a  candidate  for  the  office  as  his  own  successor.  The  plain- 
tiff was  also  a  candidate  to  succeed  him;  at  the  election,  plaintiff  re- 
ceived one  hundred  and  fifty-one  votes  as  the  successor  of  defendant, 
and  defendant  received  sixty  only.  After  the  election,  the  returns 
were  daly  canvassed,  and  plaintiff  declared  elected  to  the  office  of 
justice  of  the  peace  as  the  successor  of  the  defendant  for  the  term  of 
two  years,  from  the  date  of  the  election  in  April,  1883,  to  April  1884. 
Thereafter  a  certificate  of  his  election  was  duly  issued  and  delivered 
to  him,  and  he  duly  qualified  and  made  demand  of  the  defendant  for 
the  books,  records,  and  papers  of  the  office. 

The  failure  to  elect  two  justices  of  the  peace  would  not  invalidate 
the  election  of  plaintiff.  Frazer  v.  Miller,  18  Kan,  *459.  Therefore 
the  failure  to  elect  a  successor  to  the  other  justice,  one  Loofbobrow, 
cannot  figure  in  this  controversy.  Under  the  allegations  of  the  peti- 
tion, the  electors  of  Clay  Center,  at  the  election  in  April,  1882,  chose 
to  elect  only  one  justice  of  the  peace, — ^that  justice  to  succeed  the  de- 
fendant. The  majority  of  the  electors  voted  for  the  plaintiff,  and 
we  perceive  no  good  reason  why  the  clearly-expressed  will  of  the  vot- 
ers should  not  be  carried  out.     Wood  v.  £artling,  16  Kan.  109« 

(All  the  justices  concurring.) 


•166  •St.  Louis  &  8."  F.  Ey.  Co.  v.  Philip  Patkb. 

January  Term,  1883. 

Railroads:  Steam- Whistle,  not  Sounded :  Statute  not  Violated.  Plain- 
tiff drove  his  team  of  horses  to  a  mill  outside  of  a  city  or  village,  on  a 
public  highway,  about  one  hundred  yards  from  the  railroad  crossing.  It 
was  a  cold,  stormy  day,  and  he  was  cold;  he  fastened  the  team  to  the  usual 
hitching  post  at  the  mill,  in  plain  view  of  the  railroad;  also  fastened  the 
lines,  locked  the  wagon,  and  went  into  the  mill.  The  team  was  tied 
about  ten  feet  from  the  door  of  the  mill,  so  that  plaintiff  could  sea  it?  from 
the  window  on  the  east  side  of  the  mill;  and  he  could  have  seen  the  train 
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eighty  to  one  hundred  and  fifty  yards  before  it  approached  the  crossing. 
He  sat  down  by  the  window  to  watch;  the  miller  told  him  it  would  soon 
be  train-time;  he  sat  there  awhile  and  listened,  then  went  to  the  door  and 
listened  for  the  train,  went  back,  and  sat  down  by  the  stove  near  the 
window.  The  first  thing  he  knew,  the  team  was  frightened  at  the  ap- 
proaching freight  train,  broke  loose,  and  started  in  the  direction  of  his 
home,  across  the  railroad  tr^.  The  train  and  team  met  at  the  crossing, 
the  team  turned  west  up  the  track  towards  the  cattle-guard;  the  train 
caught  it,  killed  one  of  the  team,  crippled  one  badly,  broke  the  wagon, 
and  tore  up  the  harness.  Held^  as  plaintiff  was  not  traveling  on  the  high- 
way, at  or  near  the  railroad  crossing,  and  as  his  team  was  not  at  large  or 
traveling  at  or  near  the  crossing,  the  company  owed  him  no  duty,  under 
the  statute,  to  sound  •the  whistle  for  the  purpose  of  giving  him  notice,  so 
that  he  might  leave  the  mill  and  hold  or  look  after  his  team  to  keep  it 
from  breaking  loose  and  running  away.    Gomp.  Laws  1879»  c.  23,  §  60.' 

Error  from  Wilson  district  eonrt. 

Action  brought  by  Payne  against  the  railway  company,  to  recover 
eertain  damages  to  bis  team,  wagon,  and  harness.  Trial  at  the  May 
term,  1881,  of  the  district  court,  and  judgment  for  the  plaintiff  for 
$200,  and  costs.     The  defendant  brings  the  case  here. 

John  O^Day^  for  plaintiff  in  error. 

r.  J.  Hudson,  for  defendant  in  error. 

HoBTON,  C.  J.  On  or  about  the  twentieth  day  of  February,  1880, 
Philip  Payne  drove  bis  team  of  horses  in  the  afternoon  to  Mc- 
*167  Gahey's  mill,  situated  outside  of  a  city  or  village,  on  *Fall 
river,  in  Wilson  county,  on  a  public  highway  which  crossed 
the  St.  Louis  ^  San  Francisco  Railroad  at  tbe  distance  of  one  hun- 
dred to  one  hundred  and  twenty  yards  north  of  the  mill.  He  fast- 
ened tbe  .team  to  the  usual  hitching-post  at  tbe  mill,  which  was  in 
plain  view  of  the  railroad ;  also  fastened  tbe  lines  and  locked  the 
wagon,  and  then  went  into  the  mill.  It  was  a  cold,  stormy  day,  and 
he  was  cold ;  the  team  was  tied  about  ten  feet  from  the  door  of  the 
mill,  so  that  Payne  could  see  it  from  the  window  on  the  east  side  of 
tbe  mill,  and  be  could  have  seen  the  train  eighty  to  one  hundred  and 
fifty  yards  before  it  appiroached  the  crossing.  He  sat  down  by  the 
window  to  watch;  the  miller  told  him  it  would  soon  be  train- time; 
be  sat  there  awhile  and  listened ;  then  he  went  to  the  door  and  listened 
for  tbe  train,  went  back,  and  sat  down  by  the  stove  near  the  window. 
The  first  thing  he  knew,  the  team  got  frightened  at  the  approaching 
freight  train,  broke  loose,  and  started  in  the  direction  of  his  home, 
across  tbe  railroad  track.  The  train  and  team  met  at  the  crossing; 
the  team  tamed  west  up  the  track  towards  the  cattle-guard ;  the  train 
eanght  it,  killed  one  of  the  team,  crippled  one  badly,  broke  up  the 
wagon,  and  fore  up  the  harness.  Several  witnesses  testified  that  the 
steam-whistle  attached  to  the  locomotive  was  not  sounded  eighty 
lods  from  the  place  where  the  railroad  crossed  the  highway,  and  one 
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witness  testified  that  the  whistle  did  not  sound  until  within  sixty 
yards  of  the  crossing.  Pajne,  among  other  things,  testified  that  he 
was  in  the  mill  at  the  time  the  team  started;  tbat^the  whistle  was 
sounded  some  sixty  or  seventy  yards  from  the  crossing,  but  he  did 
not  hear  the  whistle  eighty  rods  before  the  train  reached  the  crossing, 
and  he  thought  the  whistle  did  not  sound  except  when  the  employes 
saw  the  team  running;  that  the  engineer  whistled  down  brakes,  and 
they  were  put  on,  and  the  employes  of  the  railway  company  attempted 
to  stop  the  team. 

In  the  action  brought  to  recover  damages  for  the  injuries  men- 
tioned, upon  the  trial  the  jury  found  specially  that  the  railway 
^168  company  neglected  to  sound  the  whistle  at  the  distance  *of 
eighty  rods  from  the  crossing  of  the  highway  where  the  team 
was  injured,  and  the  team,  wagon,  and  harness  were  injured  by  rea- 
son of  such  neglect.  The  material  question  therefore  in  this  case  is 
whether  Payne  is  entitled  to  recover  on  account  of  the  omission  of 
the  railway  company  to  sound  the  whistle  on  its  engine  eighty  rods 
from  the  place  where  its  road  crossed  the  highway.  We  are  cited  to 
section  60,  c.  23,  Gomp.  Laws  1879,  p.  226,  which  reads: 

"A  steam- whistle  shall  be  attached  to  each  locomotive  engine,  and  be 
sounded  three  times  at  least  eighty  rods  from  the  place  where  the  railroad 
shall  cross  any  public  road  or  street,  except  In  cities  and  villages,  under  a 
penalty  of  not  more  than  twenty  dollars  for  every  neglect  of  the  provisions  of 
this  action,  to  be  paid  by  the  corporation  owning  the  railway,  on  the  suit  of 
the  county  attorney,  on&-ha1f  thereof  to  go  to  the  informer,  and  the  other  half 
to  the  county  for  the  support  of  common  schools;  and  the  corpoiiation  shall 
also  be  liable  for  all  damages  which  shall  be  sustained  by  any  person  by  rea- 
son of  such  neglect:  provided,  however,  that  such  penalty  shall  be  sued  for 
within  one  month  from  the  time  the  cause  of  action  accrues,  and  not  there- 
after: and  provided  further,  that  but  one  penalty  shall  be  recovered  in  any 
one  action. " 

Payne  was  in  the  mill  and  his  team  was  bitched  when  the  whistle 
ought  in  the  first  instance  to  have  been  sounded ;  he  was  not  then  trav- 
eling on  the  highway  at  or  near  the  crossing,  nor  was  his  team  at  large 
near  the  crossing.  His  only  purpose  in  wanting  the  whistle  sounded 
was  to.  give  him  notice  of  the  approaching  train  so  that  he  might 
leave  the  mill  and  hold  or  look  after  his  team.  As  thus  situated, 
the  railroad  company  owed  him  no  duty  under  the  statute  to  sound 
the  whistle.  1  Thomp.  Neg.  452 ;  Harty  v.  Railroad  Co.,  42  N.  Y. 
468;  Elwood  v.  Bailroad  Co.,  4  Hun,  80b;  Bailroad  Co.  v.  Spearen, 
47  Pa.  St.  300;  O'Donnell  v.  Railroad  Co.,  6  R.  I.  211;  Holmes  v. 
Railroad  Co.,  37  Ga.  593;  Raihroad  Co.  v.  Houston,  95  U.  S.  697. 

Of  course,  it  cannot  be  contended  that  the  omission  of  the  railway 
company  to  sound  the  whistle  eighty  rods  from  the  crossing 
*1C9  frightened  or  caused  the  team  to  run  away.  As  the  *facts 
iu  this  case  are  undisputed,  the  effect  of  them  is  for  the  judg- 
ment of  the  court;  and  notwithstanding  the  findings  of  the  jury  and 
the  verdict  returned,  it  becomes  our  duty  as  a  matter  of  law  to  say 
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that  there  was  no  evidence  snbmitted  safiScient  to  make  out  a  prima 
/acie  case,  and  Payne  was  not  entitled  to  recover.  We  have  not 
thought  it  necessary  to  refer  to  the  evidence  or  findings  ooncerning 
the  crossing  at  the  railroad,  because  it  is  apparent  that  unless  Payne 
was  within  the  protection  of  the  statute  quoted,  he  is  not  entitled  to 
recover.  As  the  statute  is  not  applicable  to  Payne  under  the  cir- 
cnmstanceB,  proof  of  omission  of  the  railway  company  to  give  the 
signal  required  by  law  does  not  make  it  liable  for  the  damages  sus- 
tained by  him. 

The  judgment  of  the  district  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

ViLBNTiNB,  J.,  concurring. 

Bbbweb,  J.  I  concur  in  the  judgment  of  reversal,  but  do  so  on 
the  groond  that  it  does  not  appear  that  Payne's  team  was  on  the 
highway,  at  the  time  the  train  approached.  For  all  the  record  shows, 
it  may  have  been  hitched  to  a  post  on  private  grounds,  and  I  do  not 
think  the  statute  applies  in  any  such  case. 

NOTE. 

TheomSasSon  to  sonnd  the  whistle  is  negligence;  but  in  an  action  to  recover  dam 
age^  for  stock  injured  on  the  crossing  of  a  highway  oyer  the  railroad  track,  if  it  appean 
by  &cts  and  cirvanistanceH  proved  that  the  injuries  complained  of  were  not  caused  b^ 
or  attributed  to  such  omission  or  neglect,  the  negligence  is  immaterial,  and  creates  no 
liability  against  the  railroad  company  tor  a  recovery  for  damages  to  the  stock  upon  the 
track.    Atchison,  T.  &  8.  P.  R.  Ck).  v.  Morgan,  81  Kan.  77,  1  Pac.  Rep.  298. 

The  failure  of  a  railroad  company  to  comply  with  the  statutory  requirements  at  high 
way  crossings  and  other  places  of  danger,  orMn  regard  to  rate  of  speed,  or  in  other  re 
S'cctp.  is  such  negligence  as  will  render  the  company  liable  for  any  injury  occurring 
by  reason  thereof,  in  the  absence  of  contributory  negligence  on  the  part  of  .the  person 
injureil.    Indiana:  Indiana,  B.  &  W.  By.  Co.  v.  Greene,  6  N.  £.  Rep.  603;  Cincinnati, 
H.  &  I.  R.  Co.  T.  Butler,  2  K.  £.  Rep.  138.    Kansas :  Missouri  Pao.  Rv.  Co.  v.  Stevens 
12 Pac.  Hep.  25;  Missouri  Pac.  Ry.  Co.  v.  Pierce,  6  Pac.  Rep.  878.     Maryland:  Phila- 
delphia, W.  &  B.  R.  Co.  V.  Hogeland,  7  Atl.  Rep.  105;  Baltimore  &  0.  R.  Co.  v,  Ow- 
inj»,  5  Atl.  Ren.  329.    Michigan :  Klanowski  v.  Grand  Trunk  Ry.  Co.,  24  N.  W.  Rep.  801, 
ifwouri:  Hliclcshold  v.  St.  Louis,  I.  M.  A  8.  Ry.  Co.,  2  S.  W.  Rep.  794;  Keim  v.  Unioi 
Hy.  A  T.  Co.,  Id.  427;  Benfman  v.  St.  Lonis,  I.  M.  A  6.  Ry.  Co.,  1  8.  W.  Rep.  384 
Sew  York:  Sherry  t.  Kew  York  Cent.  A  H.  R.  Co.,  10  N.  E.  Rep.  128;  Greany  v.  Loiu 
hlana  R.  Co.,  5  N.  E.  Rep.  425.    See,  also,  Cumming  v.  Brooklyn  City  R.  Co.,  10  N. 
K.  Rep.  855.    Pennn^nia:  Lehigh  Val.  R.  Co.  v.  Brandtniaier,  6  Atl.  Rep.  239 ;  Penn 
vylvania  R.  Go.  v.  Coon,  3  Atl.  Rep.  234.     Tennssiee:  East  Tennessee  A  W.  N.  C.  R.  Co 
V.  Winieis,  1  S.  W.  Rep.  790;  East  Tennessee,  Y.  &  O.  R.  Co.  v.  Pratt,  Id.  618.     Utah, 
Biiner  v.  Utah  Cent.  R.  Co.,  11  Pac.  Rep.  620.     Wisconsin:  Williams  v.  Chicago,  M.  6i 
St.  P.  Ry.  Co.,  24  N.  W.  Rep.  422;  Hoye  v.  Chicago  A  N.  W.  Ry.  Co.,  23  N.  W.  Rep. 
14;  Ransom  ▼.  Chicago,  St.  P.,  M.  A  O.  R.  Co.,  22  N.  W.  Rep.  147;  Bower  v.  Chicago, 
M.  db  St.  P.  R.  Co.,  21  N.  W.  Rep.  536 1  Hoppe  r.  Chicago,  M.  A  St  P.  R.  Co.,  Id.  227. 

Although  the  party  injured  was  guilty  of  contributory  negligence,  the  company  wil. 
be  liable  if  it  is  shown  thai  by  observing  the  requirements  the  accident  might  hava 
Wn  prevented.  Bergman  t.  St.  Louis,  I.  M.  <&  8.  R.  Co.,  (Mo.)  1 S.  W.  Rep.  384.  But 
in  huHana,  the  plaintiflT  must  affirmatively  show  that  he  was  free  irom  contributory 
pegligence.  Indiana,  B.  A  W.  R.  Co.  v.  Greene,  6  N.  E.  Rep.  603.  Independent  of  leg- 
islative requirement,  whenever  the  circumstances  render  it  dangerous  to  run  a  loco* 
Diotire  across  a  highway  without  previously  giving  warning  of  its  approach  by  bell  or 
whistle,  it  will  be  deemed  negligenxie  to  omit  to  give  such  warning.  Loucks  v.  Chi 
(Vn,  M.  A  St.  P.  Ry.  Co.,  (Minn.)  18  N.  W.  Rep.  651. 

Where  a  railway  company  fails  to  sound  the  whistle  of  one  of  its  moving  enginet 
it  lesst  80  rods  dwtont  firom  the  plaoe  where  the  engine  Ja  to  cross  a  public  road  o^ 
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street  outside  of  a  city  or  Tillage,  it  is  negligence  towards  persons  who  may  be  tmreling 
apon  that  road  or  street,  but  is  not  negligence  towards  persons  who  may  be  traveling 
on  another  road  or  street,  within  the  limits  of  such  city  or  village.  Clark  t.  Miasoart 
Pac  Ry.  Co.,  (Kan.)  11  Pac  Rep.  134;  Missouri  Pac.  Rv.  Co.  v.  Pierce,  38  Kan.  61,  6 
Pac.  Kep.  37S.  But  it  has  been  held  that  if  the  failure  to  give  such  signals  when  ap- 
proaching a  crossing  causes  an  injury  to  i>ersons  driving,  in  the  exercise  of  proper  care^ 
on  a  highwinr  running  parallel  with  the  track,  the  company  will  ba  Uabla.  Kanaom 
V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  (Wis.)  22  N.  W.  Rep.  147. 


Kansas  Fao.  By.  Co.  v.  Josbph  Pbaybt. 
Januaiy  Term,  1883. 

1.  Railroads:  Statutory  Liability:  Waiver.    A  railroad  company  cannot 

contract  in  advance  with  its  employes  for  the  waiver  and  release  of  the 
statutory  liability  imposed  upon  every  railroad  coiripany  organized  or  do^ 
ing  business  in  this  state  by  chapter  98,  Laws  1874,  and  a  contract  in  con* 
travention  of  this  statute  is  void,  and  no  defense  to  an  action  brought 
by  an  employe  of  a  railroad  company  for  damages  done  to  him  in  conse- 
quence of  the  negligence  or  mismanagement  of  a  co-employe.^ 

*170      *2.  Evidence:  Opinion.  Opinion  is  inadmissible  on  questions  which 
can  be  decided  by  the  jury  on  the  facts.    [Dow  v.  Julien»  82  Kan.  578, 
4  Pac.  Rep.  1000.] 

8.  Instructions :  Oonformity  to  Facts  in  Evidence.  Instructions  should^ 
as  far  as  possible,  conform  to  the  actual  facts  in  proof;  and  where  there 
is  no  evidence  in  an  action  for  damages  resulting  from  the  alleged  negli- 
gence of  the  defendant,  tending  to  show  that  the  injuries  were  caused 
by  such  gross  negligence  on  the  part  of  the  defendant  or  his  servants  as 
to  imply  wanton  or  willful  injury,  an  instruction  that  if  the  jury  believe 
from  the  evidence  the  accident  ill  question  was  attributable  to  the  want 
of  ordinary  care  on  the  part  of  the  plaintiff,  he  cannot  recover,  unless  the 
jury  further  believe  from  the  evidence  that  the  defendant  was  guilty  of 
such  gross  negligence  as  implies  willful  injury,  is  erroneous  and  mislead- 
ing.   [Hazeltine  v.  Edgmand,  30  Kan.  214, 10  Fac.  Bep.  544.] 

4.  Negligence:  Oomparative.  Where  two  parties,  each  of  whom  is  nnder 
duty  to  exercise  ordinary  care,  are  guilty  of  negligence  contributing  to 
the  injury  of  one  of  them,  the  injured  party  cannot  recover  damages 
therefor  from  the  other  on  the  sole  ground  that  his  negligence  was  less 
than  that  of  the  other. 

6.  Railroads :  Personal  lAjury  of  Employe.  In  an  action  against  a  rail- 
way company  for  personal  injuries,  brought  by  an  employe  of  the  com- 
pany, in  a  case  where  the  company  is  liable  only  for  ordinary  negligencct 

1  This  case  again  in  court,  34  Kan.  472,  S  Pac.  Rep.  780.  Bee  tho  exhaustive  note  of 
recent  case  law  appended  to  the  report  of  the  case  in  the  Pacific  Reporter,  at  pages  791- 
706,  inclusive.  As  to  limiting  liability  of  common  carrier  by  contract^  see  Sprague  v. 
Missouri  Pac.  R.  Co.,  34  Kan.  347,  8  Pac.  Rep.  466,  and  note  thereto ;  also  Kansas  City, 
St.  J.  A  C.  B.  R.  Co.  V.  Simpson.  30  Kan.  *645,  2  Pac.  Rep.  821.  See,  also,  full  note  to 
Missouri  Val.  R.  Co.  v.  Caldwell,  8  Kan.  168. 

A  contract  between  employer  and  employe,  whereby  the  employci  In  consideration 
of  the  employment,  agrees  to  release  ana  discharge  his  employer  i^oni  all  damages  on 
account  of  accident  or  death  to  the  employe,  caused  by  the  negligence  of  his  employer 
or  co-employes,  is  void,  as  against  public  policy.  Roesner  v.  Hermann,  8  Fed.  Rep. 
782 ;  Lalce  Shore  A  M.  S.  Ry.  Co.  v.  Spangler,  (Ohio,)  8  N.  £.  Rep.  467;  Little  Bock  & 
Ft.  S.  Ry.  Co.  V.  Kubanks,  (Ark.)  3S.  W.  Rep.  808. 
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and  not  for  slight  negligence,  if  the  plaintiff  himself  is  guilty  of  ordinary 
n^Iigenee  contributing  to  the  injur>%  he  cannot  recover,  if  the  negli- 
gence of  the  railway  company  or  a  fellow-employe  is  merely  greater  than 
his;  for  in  this  class  of  cases  the  plaintiff  must  have  exercised  ordinary 
care,  and  not  have  been  guilty  of  ordinary  negllgencoy  to  sustain  bis  ac- 
tion. 

6.  Damages:  Ezoessive:  Verdict  Set  Aside.  In  an  action  brought  by 
a  brakeman  for  persoi[ial  injuries  received  in  attempting  to  couple  two 
cars  together,  where  the  sole  permanent  disability  is  the  loss  of  the  thumb 
and  first  finger  of  the  right  hand,  and  where  the  party  from  such  injury 
was  laid  up  a  little  overli  month,  and  could  not  do  anything  for  three  or 
fonr  months,  a  verdict  of  $6,500  is  so  excessive  as  to  show  that  it  was 
given  under  the  influence  of  passion  or  prejudice^  and  ought  to  be  sub- 
mitted to  the  judgment  of  another  jury. 

Error  from  Wyandotte  district  court. 

Action  to  recover  for  personal  injuiy  sustained  by  Peavey,  while  in 

the  employment  of  the  Kansas  Pacific  Bailway  Company.     The  pe- 

titioQ  was  filed  on  the  seventeenth  day  of  January,  1881,  and  is  as 

follows,  (omitting  caption :) 

'*The  said  Joseph  Peavey » the  plaintiff  in  the  above-entitled  action, 
*171  complains  of  the  said  Kansas  Pacific  Bailway  Company,  *the  defend- 
ant herein,  for  that  said  defendant  is,  and  was  at  the  several  times  in 
this  petition  mentioned,  a  railroad  company  and  a  railroad  corporation,  exist- 
ing, organized,  and  doing  business  in  the  state  of  Kansas.  And  said  plaintiff 
further  avers  that  heretofore,  to-wit,  on  the  twenty-third  day  of  August 
1879,  he  was  an  employe  of  said  defendant,  and  was  at  the  request  of  said  de- 
fendants as  such  employe,  engaged  in  acting  as  a  brakeman  and  yardman, 
among  other  things,  in  and  about  the  matter  of  yard  switching  and  brake- 
man,  at  Armstrong,  in  said  county  and  state,  in  which  matter  of  said  employ- 
ment said  plaintiff,  as  such  employe,  yardman,  and  brakeman,  at  the  request 
of  said  defendant,  then  and  there  attempted  to  cduple  and  fasten  two  cars  to- 
gether, and,  while  so  doing,  said  defendant  and  one  John  Ellis,  then  one  of 
the  engineers  of  said  defendant,  as  such  engineer,  with  great,  unnecessary,  im- 
proper, careless,  negligent,  and  reckless  speed  and  force,  shoved  and  pushed 
a  car  against  said  plaintiff,  and  struck  said  plaintiff  therewith,  and  caught 
ttid  plaintiff  and  one  of  his  hands  between  two  cars,  carelessly,  recklessly, 
and  negligently;  and  thereby  cut  and  bruised,  wounded,  and  mangled  said 
plaintiff,  and  made  said  plaintiff  sick,  sore,  lame,  and  maimed  for  life,  and 
rendered  it  necessary  to  amputate  part  of  one  of  plaintiff's  hands  to  save  his 
life,  and  thereby  and  otherwise  greatly  damaged  said  plaintiff,  and  caused 
him  to  suffer  great  agony  of  mind  and  body,  and  make  it  necessary  and  proper 
for  said  plaintiff  to  employ  and  obtain  surgical  and  nurse  aid  at  great  expense, 
to-wit,  one  thousand  dollars;  and  said  plaintiff  so  employed  said  aid,  at  such 
ttcpense*  And  said  plaintiff  further  avers  that  said  Ellis  was  incompetent 
and  unfit  to  perform  the  duties  of  such  engineer,  and  was  careless,  negligent, 
and  reckless,  of  which  said  defendant  then  and  before  then  knew  and  had 
Qotiee;  and  said  defendant  employed  said  Ellis  to  act  as  such  engineer,  and 
put  and  placed  him  in  control  and  power  so  to  do,  without  reasonable  inquiry, 
either  as  to  the  fitness  or  competency  of  said  Ellis  to  be  or  to  act  as  such  engi- 
nes, or  to  have  control  or  power  as  such,  and  without  having  exercised  rea- 
sonable diligence  or  care  to  know  or  ascertain  the  fitness  of  said  Ellis  to  act 
as  such  engineer,  and  without  reasonable  grounds  to  believe  said  Ellis  was 
competent  fur  such  service,  notwithstanding  which  said  defendant  continued 
said  Ellis  in  such  employment  as  such  engineer,  with  control  and  power  as 
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such,  until  after  the  happening  of  said  wrongs  and  grievances,  after 
♦172      *8aid  defendant,  before  the  happening  of  said  wrongs  and  grievance, 

knew  and  had  notice  that  said  Ellis  was,  as  aforesaid,  careless,  reck- 
less, negligent,  incompetent,  and  unfit  to  act  as  such  engineer,  or  have  power 
Or  control  as  such,  and  without  using  reasonable  diligence  or  care  to  Icnow, 
ascertain,  or  be  informed  as  to  the  fitness,  care,  knowledge,  or  skill  of  said 
Ellis,  or  of  the  want  thereof  on  his  part,  whereby,  because  and  in  conse- 
quence of  the  negligence  and  mismanagement  of  said  defendant,  its  ageats 
and  engineers,  said  plaintiff  was  damaged  in  a  large  sum,  to^wit,  ten  thousand 
dollars,  without  any  want  of  care  or  skill  on  the  part  of  said  plaintiff. 

"  Wherefore  said  plaintiff  prays  and  demands  judgment  against  said  de- 
fendant for  the  sum  of  ten  thousand  dollars,  and  for  costs  of  suit,  etc 

"Thomas  F.  Fbnlon  and 

"BUOHAN  &  GlBSOM, 

"Attys.  for  Plff.'* 

The  railway  company  alleged,  as  a  second  defense,  in  its  answer — 

"That  plaintiff,  August  11,  1875,  in  writing,  agreed  with  defendant,  in 
consideration  of  his  employment  by  the  defendant  at  two  dollars  per  day,  to 
be  paid  him  for  the  service  being  rendered  by  him  at  the  time  mentioned  in 
his  petition,  to  release  defendant,  and  discharge  and  acquit  the  defendant, 
from  all  liability  and  responsibility  whatever  on  account  of  any  and  every  per- 
sonal injury  which  he  might  receive  while  engaged  in  the  service  of  the  de- 
fendant, and  particularly  the  service  mentioned  in  plaintiff's  petition,  whether 
the  same  was  caused  by  carelessness,  negligence,  incompetency,  or  unskillf  ill- 
ness of  all  or  any  of  the  other  servants  of  defendant;  and  that  he  would, 
before  exposing  himself  to  danger  in  coupling  cars,  examine  the  condition 
and  sulliciency  thereof,  and  report  thq  same  to  the  company  or  his  superior 
under  whose  supervision  he  might  be  employed;  and  that  he  would  at  all 
times  rely  upon  his  own  judgment  as  to  the  condition  and  sufficiency  of  the 
cars,  machinery,  implements,  and  tools  used  by  defendant,  and  also  upon  the 
competency  and  ^kill  of  defendant's  servants  of  all  grades  and  classes,  and 
that  he  would  quit  the  employment  of  the  defendant  whenever  he  was  un- 
willing to  abide  by  the  terms  of  said  agreement;  a  copy  of  which  agreement 
is  herewith  attached,  and  made  a  part  of  this  answer: 

♦173      ♦"•[NOTE — This  Contract  must  be  CAitEFULLY  Bead  by  Ev- 
ery Employe.] 

**  •Know  all  men  by  these  presents,  that  whereas,  I,  Joseph  Peavey,  have 
engaged  in  the  service  of  the  Kansas  Pacific  Railway  Com pany,  as  yard  brake- 
man,  at  a  salary  of  two  dollars  per  day,  and,  whereas,  I  well  know  the  dan- 
gers incident  to  such  employment,  it  is  therefore  agreed  by  and  between  my- 
self and  said  company,  the  parties  hereto,  that  in  consideration  of  my  said 
employment,  and  the  compensation  to  be  paid  me  for  such  service  and  the 
risks  hereby  assumed,  I  will,  and  by  these  presents  I  do  hereby  expressly  and 
fully  release,  discharge,  and  acquit  said  company  from  all  liability  and  re- 
sponsibility whatsoever  on  account  of  any  and  every  personal  injury  which 
I  may  receive  while  engaged  in  said  service,  whether  said  injury  is  caused  or 
received  by  reason  of  any  defect  or  insufficiency  in  the  track  of  said  company, 
or  any  part  thereof;  or  by  reason  of  any  defect  or  insufficiency  in  any  bridge 
of  said  company,  or  any  part  thereof;  or  by  reason  of  any  defect  or  insuffi- 
ciency in  any  car  used  upon  the  road  of  said  company,  or  any  part  of  such 
car;  or  by  reason  of  any  defect  or  insufficiency  in  any  hand  car,  tool,  or  other 
instrument  furnished  me  by  said  company,  or  with  which  myself  or  any 
other  employes  or  servants  of  said  company  may  be  engaged;  or  by  reason  of 
any  careless,  negligent,  wrongful,  or  unskillful  act  or  default  on  the  part  of 
any  of  the  other  agents,  servants,  or  employes  of  said  company,  either  in  run- 
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fling,  conducting,  managing,  operating,  moving,  or  using  an7  engine,  ten- 
der, car,  train  of  cars,  hand  car,  or  other  implement  or  tool  in  the  service  of 
said  company ;  it  being  my  intention  to  enter  and  remain  in  the  employ  of 
said  company  with  the  express  understanding  that  I  shall  take  upon  myself 
all  risks  of  personal  injury  from  defective  engines,  tenders,  road-bed,  iron, 
ties,  spikes,  chairs,  wheels,  switches,  bars,  bridges,  cars,  couplings,  brakes, 
machinery,  and  tools  of  every  kind  and  description  in  use  upon  said  road,  as 
well  ss  all  risks  of  personal  injury  from  the  carelessness,  negligence,  incom- 
petency, or  unskillf  ulness  of  any  and  all  other  servants,  agents,  employes,  or 
officers  of  said  company,  whether  they  are  or  are  not  engaged  in  the  same 
service,  grade,  or  department  as  myself;  and  I  agree  that  before  exposing 
rnvself  to  danger  in  coupling  or  uncoupling,  handling,  using,  or  moving  any 
engine  or  car*  I  wiU  examine  the  condition  and  sufficiency  thereof,  and,  if 
found  in  any  respect  defective  or  insufficient,  that  I  will  report  the  same  forth- 
with to  the  person  under  whose  immediate  supervision  I  am  employed;  and 
I  hereby  furtlier  agree  to  rely,  at  all  times,  upon  ray  own  judgment  as  to  the 
condition  and  sufficiency  of  all  the  articles,  maohinery,  implements,  and  tools 
herein  enumerated  and  used  by  said  company,  and  also  as  to  the  conopetency 
and  skillf ulness  of  its  servants  In  ail  grades  and  departments,  and  that  I  will 
quit  the  employment  of  said  company  whenever  I  am  unwilling  to  abide  by 
the  terms  of  this  agreement;  and  it  is  fuither  agreed  that  the  terms  of  this 
agreement  shall  be  binding  upon  me  in  whatever  position  I  may  occupy  in  the 
service  of  said  company,  and  shall  not  be  affected  by  any  change  in  compen- 
sation. 

*'  *In  testimony  whereof  we  have  hereunto  set  our  hands  and  seals  this 
«leventh  day  of  August,  1875. 

"  *  Joseph  Peavey, 

"  *  Kansas  PAcmc  Railway  Company, 
"  *  By  O.  H.  DORBANCE,  Div.  Sup't. 

•♦Witness:   C,  L.  Leslie.'  *' 

Plaintiff  below  demurred  to  the  second  ground  of  defense  for  the 

reasons : 

♦174  **  First,  that  the  matters  and  things  set  forth  in  said  f ground  of  de- 
fense do  not  state  any  defense  to  the  cause  of  action  set  forth  in  the 
plaintiff's  petition  herein;  tsecond,  the  alleged  contract  set  forth  in  said  ground 
of  defense  is  contrary  to  law,  against  public  policy,  and  void;  third,  the  par- 
ties plaintiff  and  defendant  had  no  power  to  make  said  contract/' 

The  demurrer  was  sustained  by  the  court,  the  railway  company 
excepting.  Trial  was  had  at  the  July  term  of  the  court  for  1882. 
No  evidence  was  offered  in  support  of  the  allegations  in  the  petition 
that  the  engineer  was  incompetent,  or  that  the  company  employed 
him  without  due  caution.  The  jury  returned  a  verdict  for  Peavey, 
and  assessed  his  damages  at  (6,500.  The  court  rendered  judgment 
Qpon  the  verdict.  The  railway  company  excepted,  and  has  brought 
the  case  here. 

J.  P.  UsheVf  A.  L,  Williams,  and  Chas.  Monroe,  for  plaintiff  in 
error. 

Thomas  P.  Fenlon  and  John  B.  Seroggs,  for  defendant  in  error. 

HoBTON,  G.  J.  The  petition  alleges  substantially  that  the  defend- 
ant in  error  (plaintiff  below)  was  employed  as  a  brakeman  and  yard- 
man by  the  railway  oompany  to  work  at  Armstrong,  in  this  state, 
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and  while  engaged  in  attempting  to  couple  two  cars  together,  on  the 
twenty-third  day  of  August,  1879,  was,  without  his  fault,  injured 
through  the  negligence  of  one  of  the  engineers  of  defendant  below,  in 
carelessly  and  recklessly  shoving  and  pushing  a  car  against  him, 
whereby  one  of  his  hands  was  caught  between  two  cars,  and  greatly 
injured  and  mangled.  Although  the  petition  alleges  that  the  engi- 
neer was  incompetent,  and  that  the  company  employed  him  withoat 
due  caution,  yet  no  evidence  was  offered  in  support  of  these  latter 
allegations,  and  the  case  went  to  the  jury  solely  upon  the  supposition 
that  a  liability  had  been  incurred  under  the  statute.     Laws  1874,  o. 

93.  The  railway  company  set  up  in  its  answer,  among  other 
*175     defenses,  a  contract,  containing  *a  waiver  and  release-  fully 

covering  all  liabilities  imposed  by  the  statute.  To  this  defense 
plaintiff  filed  his  demurrer,  alleging  the  contract  was  contrary  to  law, 
against  public  policy,  and  void.  This  demurrer  was  sustained  by  the 
court,  and  we  are  confronted  at  the  threshold  of  the  case  with  the 
question  of  the  validity  of  this  special  contract.  Prior  to  the  statute 
of  1874,  the  rule  of  the  common  law  prevailed  in  this  state,  that  a 
master  was  not  liable  to  his  servant  for  an  injury  happening  in  con- 
sequence  of  the  negligence  of  a  fellow-servant  engaged  in  the  same 
general  employment,  unless  charged  with  some  degree  of  fault  or  neg- 
ligence in  the  selection  or  retention  of  the  fellow-servant.  The  legis- 
lature of  the  state  has,  however,  changed  the  common-law  rule,  and 
the  statute  makes  a  railroad  corporation  liable  for  the  negligence  of 
'  one  employe  causing  injury  to  a  co-employe,  without  regard  to  the 
negligence  of  the  company  in  selecting  or  retaining  the  employe. 
Whether  this  legislation  be  wise  or  not,  it  is  not  within  our  province 
to  determine.  We  must  assume  that  the  legislature  had  satisfactory 
reasons  for  changing  the  rule  of  toe  common  law,  and,  having  adopted 
the  statute,  as  we  may  assume  for  wise  and  beneficial  purposes,  we  do 
not  think  a  railroad  company  can  contract  in  advance  for  the  release 
of  the  statute  liability.  It  is  a  familiar  principle  of  law  that  a  contract 
made  in  violation  of  the  statute  is  void,  and  also  that  agreements  con- 
trary to  the  policy  of  statutes  are  equally  void.  There  are  exceptions : 
thus,  it  is  no  part  of  the  policy  of  the  law  to  encourage  frauds,  by 
releasing  the  fraudulent  party  from  the  obligation  of  his  contract,  and 
so  a  party  shall  not  set  up  his  own  illegality  or  wrong  to  the  prejudice 
of  an  innocent  person.  Bemis  v.  Becker,  1  Kan.  *226.  Again,  he  who 
prevents  a  thing  being  done  shall  not  recover  damages  resulting  from 
the  non-performance  he  has  occasioned.  The  plaintiff  below  is  not 
within  these  or  other  exceptions,  and  therefore  the  ruling  of  the  dis- 
trict court  upon  the  demurrer  must  be  sustained.    Further,  while  the 

reasons  for  the  rule  of  the  common  law,  that  the  master  oaght 
^176     not  to  be  responsible  for  injuries  inflicted  upon  one  *8ervant 

by  the  negligence  of  another  servant  in  the  same  common 
employment,  seem  plausible  and  correct  theoretically,  yet  we  may 
assume  that  the  legislature  did  not  find  the  practical  operations  of 
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the  rale  asaEfording  sufficient  seourity  to  persons  engaged  in  the  haz* 
ardoas  business  of  operating  railroads;  that  for  the  protection  of  the 
lires  and  limbs  of  the  employes  of  such  companies,  the  legislatare 
deemed  it  necessary  to  enact  the  statute  making  these  companies  lia- 
ble for  all  damages  done  to  any  of  their  employes  in  consequence  of 
the  negligence  of  a  co-employe.  Now,  if  the  statute  was  enacted  for 
the  better  protection  of  the  life  and  limb  of  railroad  employes,  it  would 
be  against  public  policy  for  the  courts  to  sanction  contracts  made  in 
advance  for  the  release  of  this  liability,  especially  when  we  consider 
the  unequal  situation  of  the  laborer  and  his  employer.  Take  tbis 
illastration :  In  some  states — and  in  our  own — the  owners  of  coal- 
mines which  are  worked  by  means  of  shafts  are  required  to  make  and 
construct  escapement  shafts  in  each  mine,  for  distinct  means  of  in- 
gress and  egress  for  all  persons  employed  or  permitted  to  work  in  the 
mines.  Such  a  statute  is  for  the  benefit  of  employes  engaged  in 
▼oricing  in  coal-mines;  but  the  owner  of  such  a  mine  would  not  be 
permitted  to  contract  in  advance  with  employes  for  operation  of  the 
mine  in  contravention  of  the  provisions  of  the  statute.  The  state  has 
such  an  interest  in  the  lives  and  limbs  of  its  citizens  that  it  has  the 
power  to  enact  statutes  for  their  protection,  and  the  provisions  of  such 
statutes  are  not  to  be  evaded  or  waived  by  contracts  in  contravention 
therewith.  The  general  principle  deduced  from  the  authorities  is  that 
ail  individual  shall  not  be  assisted  by  the  law  in  enforcing  a  contract 
foQuded  upon  a  breach  or  violation  on  his  part  of  its  principles  or 
enactments;  and  this  principle  is  applicable  to  legislative  enactments, 
and  is  uniformly  true  in  regard  to  all  statutes  made  to  carry  out 
measures  of  general  policy;  and  the  rule  holds  equally  good,  if  there 
be  no  express  provision  in  the  statute  peremptorily  declaring  all  con- 
tracts in  violation  of  its  provisions  void,  in  regard  to  statutes 
*177  intended  generally  to  protect  the  public  'interests,  or  to  vin- 
dicate public  morals.  Sedg.  St.  &  Const.  Law,  (2d  Ed.)  337, 
338.  With  our  interpretation  of  the  statute  of  1874,  and  the  fairly- 
inferred  intent  of  the  legislature  in  enacting  it,  the  omission  tbere- 
from  of  the  addition  in  the  Iowa  statute,  "and  no  contract  which  re- 
Btriets  such  liability  shall  be  legal  or  binding,"  does  not  empower  a 
railroad  company  to  evade  its  liability  by  contract. 

Counsel  refer  to  Railroad  Go.  v.  Petty,  25  Ind.  413,  permitting  a 
land-owner  to  waive  by  contract  a  liability  imposed  by  statute  upon 
a  railroad  company  for  injuring  animals  unless  its  road  is  securely 
fenced.  That  decision  may  rest  upon  the  well-known  maxim  that 
"he  who  prevents  a  thing  being  done  shall  not  recover  damages  re- 
Bolting  from  the  non-performance  he  has  occasioned. "  Clearly,  where 
the  owner  of  land  through  which  a  railroad  passes  has  undertaken 
with  the  company  to  inclose  the  road  with  a  lawful  fence,  he  ought 
not  to  recover  from  the  company  damages  for  an  injury  to  his  stock 
which  results  wholly  from  his  failure  to  perform  his  contract. 

Dpon  the  trial  plaintiff  below  was  asked  by  his  counsel  the  follow- 
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iog  question:  ''Question.  Now,  I  will  ask  yoa  agaiD,  Mr.  Peavey, 
jadging  from  your  experience,  would  you  have  been  injured  upon  that 
occasion,  if  that  oar  bad  approached  you  at  the  usual  and  proper  rate 
of  speed  for  making  couplings?"  The  question  was  objected  to  by 
the  railway  company,  but  the  objection  was  overruled,  and  the  answer 
was  given:  ''Answer.  I  don't  think  I  would."  Another  witness 
(Meyers)  was  asked  by  the  same  counsel  the  following:  "Q,  I  will 
ask  you  to  state  whether  or  not  it  is  a  fact  that  brakemen  in  making 
couplings  of  that  kind  are  or  are  not  compelled  to  rely  to  a  great  ex- 
tent upon  the  prudence  of  the  party  handling  the  engine."  Like  ob- 
jections were  made,  and  overruled.     The  answer  was:    "A*  Tes,  sir; 

they  are." 
*178     The  objections  to  the  questions  cited  ought  to  have  been  *Bn8- 

tained,  as  it  is  a  general  rule  that  opinion  is  inadmissible  on 
questions  which  can  be  decided  by  the  jury  on  the  facts.  A  brake* 
man  brought  an  action  for  injuries  received  in  coupling  the  engine  of 
the  train  he  was  engaged  in  operating  to  a  car  laden  with  timber.  A 
witbesB,  who  was  a  railroad  agent,  and  had  been  two  years  a  brake- 
man,  was  asked  this  question :  "What  is  the  proper  way  to  couple 
cars  when  timber  projects  ?"  The  court  sustained  an  objection  to 
the  question,  and  refused  to  permit  the  witness  to  answer.  Hamilton 
v.  Railroad  Co.,  36  Iowa,  31.  A  brakeman,  while  attempting  to  cou- 
ple two  loaded  freight  cars  to  the  mail  car,  was  crushed  by  the  bumper 
of  the  mail  car  overriding  that  of  the  freight  car,  and  permitting  the 
platform  to  come  in  contact, *of  which  injury  he  died.  On  the  trial 
to  recover  damages,  the  depositions  of  various  witnesses  who  bad 
been  brakemen,  baggage  masters,  and  conductors  upon  railroads  were 
read  in  evidence,  giving  their  opinions  that  if  the  draw-heads  or 
bumpers  had  been  properly  matched  there  would  have  been  no  dan- 
ger of  one  overriding  the  other,  and  that  if  the  draw-heads  had  been 
properly  matched  there  would  have  been  no  danger  of  the  person  be- 
ing crushed  between  the  cars  in  making  a  coupling.  The  matters 
referred  to  in  the  depositions  were  held  not  proper  subject  of  opinion. 
Muldowney  v.  Bailway  Co.,  36  Iowa,  462.  A  brakeman  brought  an 
action  for  injuries  received  while  coupling  cars.  The  opinions  of 
experts  that  he  was  careless  in  the  matter  of  doing  the  work  were 
deemed  inadmissible.  Hopkins  v.  Railroad  Co.,  78  111.  32.  In  an 
action  for  injuries  sustained  while  attempting  to  oil  a  part  of  the  ma* 
chinery  of  a  steam-engine,  an  expert  engineer  was  asked  if  bethought 
that  the  plaintiff  in  oiling  that  part  could  have  been  injured  unless 
he  was  careless.  This  was  held  improper.  Buxton  v.  Somerset  Pot* 
ters'  Works,  121  Mass.  446;  Bixby  v.  Railroad  Co.,  49  Vt.  127;  Hill 
V.  Railroad  Co.,  55  Me.  438;  Eoons  v.  Railway  Co.,  65  Mo.  592  ;  2 

Thomp.  Neg.  799;  Monroe  v.  Lattin,  25  Kan.  *351;  City 
"^179    of  Parsons  v.  Lindsay,  26  Kan.  *426.     "^"The  experience  of 

courts  with  the  testimony  of  experts  has  not  been  such  as  to 
impress  them  with  the  conviction  that  the  scope  of  such  proof  should 
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be  extended.  Such  testimony  is  Dot  admissible  in  any  case  when  the 
jarj  ean  get  along  without  it,  and  is  only'  admitted  from  necessity, 
and  then  only  when  it  is  likely  to  be  of  some  value."  People  v.  Mor- 
ngan,  29  Mich.  5. 

The  matters  upon  which  the  opinions  were  given  in  the  evidence 
objected  to  were  on  questions  which  could  have  been  decided  by  the 
jury  on  the  facts;  and  of  the  facts,  after  a  full  hearing  thereof,  they 
were  the  competent  judges. 

Coansel  for  plaintiff  below  suggest  that,  even  if  the  questions  asked 
were  incompetent,  the  error  was  immaterial.  As  to  the  second  ques- 
tion,  we  might  assent;  but  we  think  differently  of  the  opinion  of  the 
injored  party.  His  evidence  was  likely  to  have  exercised  great  in- 
fluence. At  least,  in  a  close  case  like  this,  it  must  have  been  pro- 
ductive of  some  effect. 

Among  other  instructions  given  is  the  following: 

"If  the  jury  believe  from  the  evidence  that  the  engineer's  conduct  was  the 
I  proximate  cause  of  the  injury  complained  of,  that  the  plaintiff's  conduct  was 
I  the  remote  cause  of  injury,  then  the  plaintiff  ought  to  recover.  But  if  the 
I  jurj  believe  from  the  evidence  that  the  conduct  of  the  engineer  was  the  re- 
I  mote  cause  of  the  injury,  and  that  of  the  plaintiff  the  proximate  cause  of  the 
injury,  then  the  plaintiff  cannot  recover. " 

This  instruction,  especiallj*  in  the  absence  of  the  qualifying  word 
"negligent"  before  the  word  "conduct,"  was  erroneous  within  the 
views  expressed  in  Bailroad  Co.  v.  Plunkett,  25  Kan.  "^188;  and  as 
in  that  case,  so  here, — if  the  plaintiff  below  was  guilty  of  the  negli- 
gence at  all,  it  was  certainly  as  near  as  to  the  injury  as  was  that  of 
the  company. 

The  court  also  instructed  the  jury  that  *'the  plaintiff  was  bound  to 
eiercise  ordinary  care  and  prudence  in  attempting  to  fasten  the  coup- 
ling to  the  cars ;  and  though  the  jury  believe  from  the  evidence  that  the 
coupling  in  question  was  dangerous,  still,  if  they  further  believe  from 
the  evidence  that  the  accident  in  question  is  attributable  to  the  want 
of  ordinary  carei  on  the  part  of  the  plaintiff,  then  he  cannot  re- 
*180  cover  unless  the  jury  further  believe  from  the  evi^dence  that 
the  defendant  was  guilty  of  such  gross  negligence  as  implies 
willful  injury.  The  jury  are  further  instructed  if  they  believe  from 
the  evidence  that  the  plaintiff  was  injured  (being  at  the  time  an  em* 
ploye  of  the  defendant)  in  consequence  of  the  negligence  of  the  en- 
gineer in  charge  of  the  engine,  and  the  plaintiff  at  the  time  was  free 
from  any  contributory  negligence,  the  plaintiff  is  entitled  to  recover.  *' 

A  part  of  this  instruction  was  misleading,  from  the  fact  that  it  was 
apparent  from  the  evidence  that  the  engineer  was  not  guilty  of  such 
gross  negligence  as  implies  willful  injury.  The  most  that  can  be 
charged  against  the  engineer,  if  anything,  is  that  he  was  guilty  of 
negligence  in  the  application  of  too  much  steam  to  the  engine,  or  in 
the  management  of  the  engine  whereby  the  car  cut  off  was  sent  back 
at  a  fast  and  unusual  rate  of  speed.  The  jury  found,  as  a  matter  of 
V.29K— 9 
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fact,  fcbat  the  plaintiff  below  had  control  of  the  engineer  as  to  signals, 
and  that  the  engineer  obeyed  the  signals  to  start,  stop,  and  cat  oS. 
Instractions  should,  as  far  as  possible,  conform  to  the  actaal  facts  in 
proof;  and  the  giving  of  abstract  propositions  of  law,  however  good 
in  themselves,  if  not  applicable  to  the  case  on  trial,  often  distracts  and 
confuses  the  jury,  and,  in  cases  like  the  one  at  bar,  is  liable  to  be 
greatly  prejudicial.  As  there  was  no  evidence  tending  to  show  gross 
negligence  implying  willful  injury  on  the  part  of  the  railway  com- 
pany or  its  engineer,  the  trial  court  ought  not  to  have  used  such  terms 
in  its  direction. 

Further,  while  it  is  settled  in  this  state  that  a  party  may  recover 
for  injuries  done  to  him  or  his  property,  caused  by  the  negligence  of 
others,  even  if  his  negligence  is  slight,  nevertheless  this  court  has  not 
adopted  what  is  generally  called  the  rule  of  comparative  negligence. 
Under  the  law  as  settled  in  this  state,  ordinary  negligence  on  the  part 
of  a  plaintiff  will  defeat  a  recovery  except  in  the  case  of  wanton  or 
▼illful  injury.  Where  two  parties,  of  each  of  whom  the  exercise 
of  ordinary  care  is  required,  are  guilty  of  negligence  contrib- 
*181  uting  to  the  injury  of  "^one  of  them,  the  injured  party  cannot 
recover  damages  therefor  from  the  other  on  the  sole  ground 
that  his  negligence  was  less  than  that  of  the  other,  and  generally  the 
mere  fact  that  the  plaintiff  has  been  guilty  of  less  negligence  than  tlie 
defendant  will  not  authorize  a  recovery  on  his  part.  And  if,  in  the 
case  at  bar,  the  company  or  its  engineer  was  guilty  of  slight  negli- 
gence only,  the  plaintiff  below  would  not  have  any  right  to  recover, 
even  if  he  wert  not  guilty  of  any  negligence  at  all,  for  in  this  class 
of  cases  a  railroad  company  is  liable  only  for  ordinary  negligence, 
and  not  for  slight  negligence.  Therefore,  if  the  plaintiff  below  him- 
self was  guilty  of  ordinary  negligence  contributing  to  the  injury,  be 
cannot  recover,  if  the  negligence  of  the  railway  company  or  its  engi- 
neer was  merely  greater  than  his;  for  the  plaintiff  below  must  have 
exercised  ordinary  care,  and  not  have  been  guilty  of  ordinary  negli- 
gence. Upon  a  new  trial,  the  instructions  of  the  court  below  will 
conform  to  the  views  herein  expressed. 

Within  the  prior  decisions  of  this  court,  the  damages  awarded  by 
the  jury  are  excessive.  The  plaintiff  below  lost  the  thumb  and  first 
finger  of  his  right  hand.  He  was  laid  up  a  little  over  a  month, 
and  could  not  do  anything  for  three  or  four  months;  but  he  was  at 
no  expense  for  surgeons,  as  medical  assistance  was  furnished  him 
by  the  railway  company.  He  spent  a  little  for  drugs,  and  was  nursed 
by  his  wife.  In  Railway  Co.  v.  Hand,  7  Kan.  *380,  the  injured 
party  was  hurt  in  the  third  fipger  of  his  right  hand,  causing  a  slight 
deformity  and  some  loss  of  power  in  the  hand.  Besides  other  bruises, 
he  had  received  an  injury  to  his  lung,  which  caused  him  some  un- 
easiness, and  rendered  him  more  liable  by  exposure  to  attacks  of  a 
pulmonary  character.  His  counsel  claimed,  in  the  argument  of  that 
case  before  this  court,  that  the  evidence  adduced  tended  to  show  that 
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the  time  of  the  injared  person,  while  suffering  from  the  immediate 
effects  of  his  injories,  was  worth  f  1,800;  that  his  board  and  phy- 
sician's bills  would  carry  these  figures  to  $2,000.     The  ver- 
*1S3    diet  was  $5,000.     Yet  Kingman,  G.  J,,  ^speaking  for  the  court, 
said: 

**An  examination  of  the  evidence  has  convinced  us  that  the  damages 
awarded  are  so  excessive  as  to  show  plainly  that  the  verdict  was  given  under 
the  influence  of  passion  or  prejudice,  and  ought  to  be  submitted  to  the  judg- 
ment of  another  jury." 

In  Railway  Go.  v.  Milliken^  8  Ean.  *647,  it  was  shown  that  the 
yardman  at  Ellsworth  was  assisting  in  making  up  a  train  at  that 
point;  that,  while  engaged  in  coupling  cars,  his  hand  was  caught 
between  the  draw-heads  of  the  cars,  and  so  crushed  that  amputa- 
tion was  necessary.  Mr.  Justice  Bbbwer,  for  the  court,  said  in  that 
case: 

"Where  the  sole  permanent  injury  was  the  loss  of  a  hand,  which  was  ampu- 
tated just  above  the  wrist,  without  any  protracted  sickness  or  lengthy  confine- 
ment, an  award  of  $10,000  shocks  the  sense  of  right.  *  *  *  In  whatever 
liglit  we  look  upon  this  verdict,  it  seems  to  us  to  he  largely  in  excess  of  a  fair 
compensation  for  the  injury.** 

In  Railway  Go.  v.  Young,  8  Ean.  *659,  the  injury  was  the  loss  of 
a  hand,  happening  while  the  employe  of  the  railway  company  was  at* 
tempting  to  couple  cars.  The  verdict  was  $9,000.  This  was  also 
held  excessive.  If  an  award  of  $10,000  for  the  loss  of  a  hand  taken 
off  at  the  wrist  was  so  excessive  as  to  shock  the  sense  of  right,  (Rail- 
way Co.  V.  Milliken,  supra,)  an  award  of  $0,500  for  the  loss  of  the 
thnmb  and  finger  of  a  hand  clearly  indicates  passion  or  prejudice  on 
the  part  of  the  jury.  Gonnsel  for  defendant  in  error  refer  to  the  case 
of  Railway  Go.  v.  Young,  19  Kan.  489,  where  a  majority  of  this  court 
decided  not  to  set  aside  a  verdict  of  $10,000.  The  first  time  that 
case  was  before  this  court  it  was  held  that  $9,000  damages  were  ex* 
cessive.  It  was  then  submitted  to  the  judgment  of  another  jury. 
Upon  the  second  trial  the  jury  gave  $10,000.  A  court  must  hesitate 
greatly  before  twice  setting  aside  a  verdict  on  the  sole  ground  of  ex- 
cessive damages ;  and  in  view  of  the  many  years  (nearly  ten)  elaps- 
ing between  the  injury  and  the  final  verdict  in  that  case,  and  in  view 
further  of  the  fact  that  two  juries  .had  decided  in  favor  of  so  large 
damages,  a  majority  of  this  court  thought  they  ought  not  to  dis- 
*183  turb  the  verdict  solely  for  excessive  damages.  That  case,  *ow- 
ing  to  these  circumstances,  is  not  parallel  with  this.  Follow- 
ing the  prior  decisions  of  this  court,  the  amount  of  damages  given 
by  the  jury  is  so  largely  in  excess  of  any  fair  compensation  for  the 
injury  inflicted  as  to  require  us  to  interfere,  and  set  the  verdict  and 
judgment  thereon  aside. 

Other  questions  are  elaborately  discussed  in  the  briefs,  but  suffi- 
cient has  been  said  already  to  indicate  the  views  of  the  court  as  to 
the  declaration  of  the  law  governing  the  case  upon  another  trial. 
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The  judgment  of  the  district  ooort  mast  be  reversed,  and  the  cause 
remanded. 

Brbweb,  J.y  concurring. 

Valentine,  J.  I  concur  in  the  decision  of  this  case,  and  I  concur 
in  the  most  of  what  is  said  in  the  opinion  delivered  by  the  chief  jus- 
tice; but  I  am  not  prepared  to  say  that  I  concur  in  all  that  is  said  in 
such  opinion.  I  concur  generally  in  what  is  said  respecting  negli- 
gence. I  think  it  is  error  for  a  trial  court  to  instruct  the  jury  with 
reference  to  gross  negligence,  when  the  evidence  does  not  tend  to 
prove  any  such  negligence.  And  I  also  think  it  is  error  for  a  trial 
court  to  instruct  the  jury  with  reference  to  remote  negligence,  when, 
if  the  evidence  proves  that  any  negligence  at  all  was  committed,  it 
proves  that  such  negligence  was  direct,  proximate,  and  immediate. 
I  also  concur  with  the  chief  justice  in  saying  that  this  court  has  never 
adopted  any  rule  that  can  with  any  degree  of  propriety  be  called 
comparative  negligence,  unless  such  has  been  done  merely  by  the  rec- 
ognition of  degrees  of  negligence,  or  by  the  recognition  of  the  fact  that 
in  all  actions  for  negligence  (except,  possibly,  where  a  passenger  sues 
a  common  carrier,)  the  plaintiff,  in  order  to  recover,  must  not  be 
equally  guilty  with  the  defendant,  but  must  in  fact  be  free  from  all 
culpable  contributory  negligence.  This  court  has  certainly  never 
adopted  the  rule  which  the  senior  counsel  on  the  side  of  the  plaintifif 
in  error  in  this  case  calls  comparative  negligence.  This  court  has 
never  held  that  a  plaintiff,  in  an  action  founded  upon  negli- 
*lt4c  gence,  could  recover  where  his  *want  of  ordinary  care  con- 
tributed directly  to  the  injuries  complained  of ;  but,  on  the  con- 
trary, this  court  has  always  held  that  the  plaintiff,  under  such  cir- 
cumstances, could  not  recover,  whatever  might  be  the  degree  of  the 
negligence  on  the  part  of  the  defendant.  Of  course,  this  court  in 
delivering  opinions  has  sometimes  recognized  the  fact  that  there 
might  be  cases  where  the  defendant's  conduct  might  be  so  grossly  neg- 
ligent and  wanton  that  the  plaintiff  might  recover,  notwithstand- 
ing his  failure  to  exercise  ordinary  care;  but  such  cases  hardly 
come  within  the  rules  of  negligence,  and  even  in  such  cases  this 
court  has  generally  been  very  careful  to  say  that  the  plaintiff  could 
recover  only  where  the  injuries  would  have  in  all  probability  occurred 
notwithstanding  the  plaintiff's  want  of  ordinary  care.  In  cases  like 
the  one  now  before  us.,  each  party  is  required  to  exercise  ordinary ' 
care,  and  neither  party  is  required  to  exercise  great  or  extraordinary 
care.  The  want  of  ordinary  care  is  ordinary  negligence,  but  the  want 
of  great  or  extraordinary  care  is  only  slight  negligence;  and  while 
either  party  will  be  held  to  be  guilty  of  culpable  negligence,  if  found 
to  be  guilty  of  ordinary  negligence,  yet  neither  party  will  be  held  to 
be  guilty  of  culpable  negligence  if  found  to  be  guilty  of  only  slight 
negligence.     This,  I  think,  is  the  doctrine  of  all  the  courts,  and  many 
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of  the  eonxts  use  similar  langaage  to  express  the  doctrine.  In  Wis- 
consin, the  supreme  court,  in  the  case  of  Griffin  v.  Town  of  Willow, 
43  Wis.  509,  decides  as  follows :  "It  is  the  settled  law  of  this  state 
that  '  slight  negligence '  is  not  a  slight  want  of  ordinary  care,  but 
merely  a  want  of  extraordinary  care,  and  such  negligence  on  the 
plaintiff's  part  will  not  prevent  a  recovery  for  injuries  caused  by  a 
defective  highway."  In  the  case  of  Cremer  v.  Town  of  Portland,  36 
Wis.  92,  the  court  decides  that  "''slight  negligence,'  is  not  a  slight  want 
of  ordinary  care,  but  a  want  of  extraordinary  care,  and  the  law  does 
not  require  such  care  of  the  person  injured  by  the  negligence  of  an- 
other, as  a  condition  precedent  to  his  recovery."  See,  also,  the  cases 
of  Dreher  v.  Fitchburg,  22  Wis.  676 ;  Ward  v.  Itfilwaukee  &  St.  P.  R. 

Co.,  29  Wis.  144;  Hammond  v.  Mukwa,  40  Wis.  36. 
*185    *The  terms  ''slight  negligence"  and  "want  of  extraordinary 

care"  are  convertible  terms,  meaning  one  and  the  same  thing. 
The  senior  counsel  in  this  case,  on  the  part  of  the  railroad  company, 
would  have  this  court  establish  the  doctrine  that  no  plaintijQF,  in  an 
action  for  negligence,  can  ever  recover  if  he  has  been  guilty  of  the 
slightest  possible  degree  of  negligence  contributing  to  the  injury  com- 
plained of.  And  then  he  would  have  the  further  doctrine  established 
that  if  the  plaintiff  could  have  avoided  the  injury  by  any  possible  act 
or  omission  on  his  part,  and  did  not  do  so,  he  was  guilty  of  contrib- 
utory negligence.  It  might  be  that  he  had  exercised  greater  care 
in  every  particular  than  any  person  had  ever  before  done;  it  might 
be  that  he  had  used  greater  caution  than  the  most  prudent  of  men 
would  have  done  under  like  circumstances;  and  yet  if,  in  the  light  of 
subsequent  events,  it  might  be  seen  that  he  could  possibly  have  ex- 
ercised still  greater  care  or  caution,  he  must  not  recover.  His  neg- 
ligence might  be  infinitesimal  in  degree;  it  might  be  such  that  the 
most  careful,  cautious,  prudent,  and  diligent  of  men  would  almost  in- 
evitably have  fallen  into  it;  and  yet,  as  counsel  would  say,  he  must 
not  recover,  for  he  was  guilty  of  some  negligence, — slight,  indeed, 
tot  some;  and  degrees  of  negligence  must  never  be  counted,  but  the 
slightest  possible  negligence  will  bar  a  recovery*  Such  is  not  the  law, 
and  never  was  the  law. 
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Lewis  Dunmeyeb  r.  Kaksas  Pao.  By.  Go. 
January  Term,  1888. 

This  case  has  been  twice  in  the  supreme  court,  and  is  reported  in 
19  Kan.  539,  and  24  Kan.  *725.  On  the  twenty-eighth  day  of  June, 
1882,  the  defendant  in  error  filed  its  motion  with  the  clerk  of  the 
district  court  of  Saline  county,  praying  that  the  sheriff  be  ordered  to 
return  an  execution,  then  in  bis  hands,  to  collect  the  judg- 
*1S6  ment  in  said  case  against  the  Kansas  Pacific  *Bailway  Com- 
pany; that  the  said  plaintiff  in  error,  his  agents  and  attorneys, 
cause  said  execution  to  be  returned;  and  that  they  be  enjoined  from 
issuing  any  other  or  further  execution  in  the  case  during  the  pendency 
of  its  suit  in  the  supreme  court  of  the  United  States.  Said  motion 
was  presented  to  the  judge  of  the  Fourteenth  judicial  district  at  cham- 
bers; and  on  the  first  day  of  July,  1882,  the  parties  appeared,  a  hear- 
ing was  had,  and  said  orders  were  then  and  there  granted.  The 
plaintiff  in  error  excepted,  and  brings  the  case  to  this  court. 

John  Foster^  for  plaintiff  in  error. 

Pbr  CimiAH.     The  judgment  in  this  case  will  be  affirmed^  apon 
the  authority  of  Doyle  v.  Wisconsin,  94  U.  S.  50. 


Joseph  Brown,  Adm'r,  etc.,  r.  Atchison,  T.  &  S.  F.  B.  Co. 

January  Term,  1883. 

The  district  court  of  Lyon  county,  at  the  March  term,  1882, 
granted  the  defendant  railroad  company  a  new  trial,  which  order  the 
plaintiff,  Brown,  as  administrator  of  the  estate  of  William  Haas,  de- 
ceased, brings  here  for  reversal.  The  facts  appear  in  Atchison,  T. 
&  S.  F.  B.  Co.  v.  Brown,  26  Kan.  *448  et  seq,,  and  in  the  opinion. 

Scott  d  Lynn  and  Wolfred  N.  Lowe,  for  plaintiff  in  error. 

Geo.  R.  Peck,  C.  N.  Sterry,  and  A.  A.  Hurd,  for  defendant  in  error. 

Feb  Curiam.  This  was  an  action  brought  by  Joseph  Brown,  as 
administrator  of  the  estate  of  William  Haas,  deceased,  against  the 

Atchison,  Topeka  &  Santa  Fe  Bailroad  Company,  to  recover 
*187    damages  alleged  to  have  resulted  from  the  negligence  *of  the 

defendant  ii^  wrongfully  causing  the  death  of  said  Haas.  A 
trial  was  had  at  the  March  term,  1882,  of  the  district  court  of  Lyon 
county,  before  the  court  and  a  jury,  which  resulted  in  a  verdict  in 
favor  of  the  plaintiff,  and  against  the  defendant,  for  the  sum  of 
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|7,000  damages.    Special  findings  were  also  made  by  the  jury.    The  a 

defendant  immediately  filed  a  motion  to  set  aside  the  verdict  and  I 

findings,  and  for  a  new  trial,  setting  forth  in  its  motion,  eighteen  ^ 

groands  for  the  order  prayed  for.     The  district  court  sustained  the 
motion  upon  the  following  of  such  grounds,  to- wit : 

"(4)  Irregularity  on  tbe  part  of  the  jury  in  arriving  at  their  verdict,  by 
which  the  defendant  was  prevented  from  obtaining  a  fair  and  impartial  ver- 
dict in  said  cause."  "(8)  Misconduct  of  the  jury."  "(11)  Exceasive  dam- 
ages, appearing  to  have  been  given  under  the  influence  of  passion.  (12)  Ex- 
cessive damages,  appearing  to  have  been  given  under  the  influence  of  prej- 
Qdice.  (13)  Error  in  the  assessment  of  the  amount  of  recovery  awarded  in 
this  case,  in  that,  in  any. view  of  the  case,  under  the  answers  returned  to  the 
special  findings  of  fact,  the  amount  of  plaintifif^s  recovery  ought  not  to  have 
exceeded  the  amount  of  ^,300,  if  the  jury  had  the  right,  under  the  evidence 
and  findings,  to  have  awarded  any  amount "  *^{^^)  That  the  verdict  is  not 
sustained  by  sufficient  evidence,  and  is  contrary  to  law."  "(18)  Errors  of 
law  occurring  at  the  trial,  and  dulv  excepted  to  at  the  time  by  the  defend- 
ant." 

Within  the  eighteenth  ground  for  the  new  trial  are  included  a  large 
number  of  alleged  errors,  as  follows :  First,  the  permission  by  the 
coart  to  the  plaintiff  to  read  in  evidence  the  deposition  of  Robert 
Hitchcock;  second,  the  refusal  by  the  coart  to  permit  the  defendant 
to  cross-examine  the  witness  C.  G.  Ferrin,  touching  his  qualifications 
to  testify  as  a  railroad  expert,  before  giving  his  opinion  in  relation 
to  the  proper  and  usual  manner  of  loading  long  timbers  upon  fiat 
cars,  and  in  refusing  to  withdraw  the  testimony  of  this  witness  from 

the  jnry  when  requested  so  to  do  by  the  defendant  after  the 
^188    cross-examination  had  developed  the  fact  that  *tbe  witness 

was  not  qualified  as  an  expert  to  give  an  opinion  upon  this 
subject;  third,  tbe  giving  by  the  court  to  the  jury  of  four  certain  in- 
atnictions^  to-wit,  the  third,  fifth,  sixth,  and  eighth;  fourth,  the  re- 
fusal by  the  court  to  give  to  tbe  jury  nine  certain  instructions  asked 
by  the  defendant,  to-wit,  the  first,  fourth,  sixth,  eighth,  twelfth,  fif« 
teenth,  eighteenth,  twenty-ninth,  and  thirty-first. 

The  plaintiff,  without  accepting  the  new  trial  granted  on  the  mo- 
tion of  the  defendant,  has  brought  the  case  to  this  court,  and  asks 
for  a  reversal  of  the  order  of  the  district  court  granting  the  new  trial. 
The  plaintiff  insists  vehemently  that  the  order  of  the  court  below 
granting  the  new  trial  should  be  reversed,  because  thirty-six  jurors 
have  found  verdicts  in  favor  of  tbe  plaintiff  and  against  the  defend- 
ant, and  because  *'there  have  been  three  concurring  verdicts  for  the 
plaintiff'*  in  this  case.  A  concurrence  of  three  separate  juries  should 
undoubtedly,  npon  all  mere  questions  of  fact,  have  great  weight;  and, 
where  three  separate  juries  have  agreed  upon  any  particular  fact,  a 
eoort  should  hesitate  long  before  deciding  that  all  these  juries  have 
erred  with  respect  to  such  particular  fact.  But  we  hardly  think  that 
such  a  question  as  this  enters  into  this  case ;  for — First,  three  separate 
juries  have  not  concurred  in  all  the  questions  of  fact  upon  which  the 
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court  below  set  aside  the  verdiot  and  granted  the  new  trial.  The 
first  jury  decided  that  the  plaintiff's  damages  were  only  $500,  while 
the  last  jury  decided  that  his  damages  were  $7,000;  and  the  court 
below  set  aside  the  verdict  and  granted  the  new  trial,  among  other 
things,  upon  the  ground  that  the  verdict  was  excessive.  Second,  the 
verdict  of  the  jury  was  also  set  aside  and  the  new  trial  granted  upon 
the  ground  of  misconduct  of  the  jury;  and,  third,  the  court  set  aside 
the  verdict  and-'granted  the  new  trial  upon  the  groand  of  various 
errors  of  law  occurring  at  the  trial,  and  duly  excepted  to  by  the  de- 
fendant. 

Now,  we  think  it  will  not  be  claimed  that  the  first  two  of  these  three 
juries  concurred  in  the  misconduct  of  the  last;  nor  will  it  be  claimed 
that  the  first  two  juries  concurred  with  the  last  in  the  errors 
*189  of  law  committed  by  the  court  during  *the  trial;  and  hence  it 
cannot  at  all  be  claimed  that  there  was  a  concurrence  of  three 
separate  juries  concerning  the  matters  for  which  the  new  trial  was 
granted.  But  suppose  that  it  could  be  so  claimed,  still,  notwith- 
standing such  supposed  concurrence,  the  setting  aside  of  the  verdict 
and  the  granting  of  the  new  trial  might  nevertheless  be  perfectly 
right;  for  under  our  statutes  a  verdict  may  be  set  aside  and  a  new 
trial  granted  as  often  and  as  many  times  as  there  are  any  sufficient 
grounds  therefor.  We  think  the  new  trial  in  this  case  was  properly 
granted,  and  that  the  plaintiff  should  rely  upon  procuring  another  ver- 
dict before  another  jury  if  he  is  entitled  to  any  verdict  in  his  favor,  and 
that  he  should  obtain  such  verdict  without  any  misconduct  on  the  part 
of  any  person,  and  without  any  substantial  irregularity,  and  without 
any  substantial  error  on  the  part  of  either  the  court  or  the  jury. 

We  do  not  think  it  is  necessary  to  discuss  any  of  the  questions  in- 
volved in  this  case  in  detail.  Some  of  them  have  already  been  dis- 
cussed by  this  court  when  the  case  was  formerly  here,  (Atchison,  T. 
&  8.  P.  E.  Co.  V.  Brown,  26  Kan.  *443;)  and  we  shall  further  dis- 
cuss them  when  a  final  judgment  is  rendered  in  the  case,  and  when 
the  case  is  again  brought  to  this  court,  if  it  ever  shall  be. 

Upon  the  question  of  reviewing  orders  of  the  district  court  grant- 
ing new  trials,  we  would  refer  to  the  following  decisions:  Field  v. 
Kinnear,  6  Kan.  *233,  *238,  and  cases  there  cited;  Ryan  v.  Topeka 
Bridge  Co.,  7  Kan.  *207;  Owen  v.  Owen,  9  Kan.  *91;  Ottawa  v. 
Washabaugh,  11  Kan.  *134;  Atyeo  v.  Kelsey,  13  Kan.  *212,  *216; 
McCrum  v.  Corby,  16  Kan.  *112;  Bedell  v.  National  Bank,  16  Kan. 
130;  Barrett  v.  Barnes,  17  Kan.  266;  Condell  v.  Savings  Bank,  23 
Kan.  *596;  Eagle  Chair  Co.  v.  Kelsey,  Id.  *632;  Howell  v.  Pugh,  25 
Kan.  ♦97:  Hunt  v.  Haines,  Id.  *210. 

The  order  of  the  court  below,  setting  aside  the  verdict  of  the  jury 
and  granting  a  new  triali  will  be  affirmed. 
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•190  •City  of  Sedan  v.  Susan  B.  Chuech. 

January  Terra,  1888. 

1.  New  Trial:  Granted:  Verdict.  Where  a  motion  is  made  by  the  plain- 
tiff for  a  new  trial,  upon  the  grounds  that  the  verdict  is  contrary  to  the 
law  and  the  evidence,  and  that  the  court  erred  in  refusing  to  admit  cer- 
tain evidence,  and  in  refusing  to  give  certain  instructions  to  the  jury, 
and  the  court  sustains  the  motion  and  grants  tiie  new  trial,  held,  that  the 
ruling  of  the  court  may  be  correct,  although  the  petition  of  the  plain- 
tiff may  be  inartistically  drawn,  and  although  the  preponderance  of  the 
evidence  may  be  In  favor  of  the  defendant. 

1 :  Ought  to  be  Granted.    Trial  courts  are  invested  with  a  very 

lai^e  and  extended  discretion  in  the  granting  of  new  trials ;  and  new 
trials  ought  to  be  granted  whenever,  in  the  opinion  of  the  trial  court,  the 
party  asking  for  the  new  trial  has  not  in  £dl  probability  had  a  reasonably 
fair  trial,  and  has  not  in  all  probability  obtained  or  received  substantial 
jastice,  although  it  might  be  diiBcult  for  the  trial  court  or  the  parties  to 
state  the  grounds  for  such  new  trial  upon  paper  so  plainly  that  the  su| 
preme  court  could  understand  them  as  well  as  the  trial  court  and  the 
parties  themselves  understood  them. 

8. :  Supreme  Ck>iirt.    The  supreme  court  will  not  reverse  the  order 

of  the  trial  court  granting  a  new  trial  unless  the  supreme  conrt  can  see, 
beyond  all  reasonable  doubt,  that  the  trial  court  has  manifestly  and  ma- 
terially erred  with  respect  to  some  pure,  simple,  and  unmixed  question  of 
law,  and  that  except  for  such  error  the  ruling  of  the  trial  court  would  not 
have  been  made  as  it  was  made,  and  that  it  ought  not  to  have  been  so 
made. 

4. .    A  much  stronger  case  for  reversal  must  be  made  where  a  new 

trial  ]b  granted  than  where  it  is  refused. 

Error  from  Chautauqua  district  court. 
The  case  is  stated  in  the  opinion. 
Chag.  J.  Peckhamp  for  plaintiff  in  error* 
B,  L.  Brushy  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Susan  B.  Church 
*191    against  the  city  of  Sedan,  for  injuries  alleged  to  have  ^resulted 

from  a  fall  occasioned  by  obstructions  on  a  sidewalk.  The 
case  was  tried  before  the  court  and  a  jury,  and  the  jury  found  a  gen- 
eral verdict  in  favor  of  the  defendant,  and  against  the  plaintiff;  and 
the  plaintiff  then  moved  for  a  new  triali  upon  the  grounds  that  the 
Terdict  was  contrary  to  the  law  and  the  evidence,  and  that  the  court 
erred  in  refusing  to  admit  certain  evidence,  and  in  refusing  to  give  cer- 
tain instructions  to  the  jnry.  The  court  sustained  the  motion,  and 
granted  a  new  trial;  -and  the  defendant  now,  as  plaintiff  in  error, 
brings  the  case  to  this  court,  and  asks  for  a  reversal  of  the  order  of 
the  court  below  granting  the  new  trial.  No  new  trial  has  yet  been 
bad,  no  final  judgment  has  yet  been  rendered,  and  no  final  order  has 
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yet  been  made;  but  the  action  is  still  pending  in  the  court  below, 
undisposed  of. 

For  the  purposes  of  the  case,  we  shall  assume  that,  upon  the  pre- 
ponderance of  the  evidence,  the  verdict  of  the  jury  was  correct;  and 
we  shall  also  assume  that  the  petition  of  the  plaintiff  below  is  not 
as  formal  or  as  complete  or  as  artistically  drawn  as  it  should  be; 
and  still  we  think  the  order  of  the  court  below  granting  the  new 
trial  must  be  affirmed,  for,  although  the  petition  is  inartistically  drawn, 
still  we  think  it  states  sufficient  facts  to  constitute  a  cause  of  ac- 
tion ;  and  the  evidence  introduced  on  the  trial  on  the  part  of  the 
plaintiff  would,  if  it  were  not  contradicted  by  other  evidence,  be  suf- 
ficient from  which  a  verdict  might  have  been  found  in  favor  of  the 
plaintiff.  Besides,  there  were  other  reasons  for  which  the  court  be- 
low may  have  granted  the  new  trial,  and  which  might,  if  we  could 
understand  them  just  as  well  as  the  court  below  understood  them, 
be  sufficient  to  authorize  the  granting  of  the  new  trial.  Trial  courts 
^  are  invested  with  a  very  large  and  extended  discretion  in  the  grant- 
ing of  new  trials;  and  new  trials  ought  to  be  granted  whenever  in 
the  opinion  of  the  trial  court  the  party  asking  for  the  new  trial  has 
not  in  all  probability  had  a  reasonably  fair  trial,  and  has  not  in  all 
probability  obtained  or  received  substantial  justice,  although  it  might 

be  difficult  for  the  trial  court  or  the  parties  to  state  the  grounds 
^192    for  such. new  trial  upon  paper  so  plainly  *that  the  supreme 

court  could  understand  them  as  well  as  the  trial  court  and  the 
parties  themselves  understood  them.  And  generally,  where  the  trial 
court  grants  a  new  trial  to  one  party,  it  would  be  best  for  the  other 
party,  if  he  supposes  he  has  a  reasonably  good  case,  to  rely  upon 
the  new  trial,  and  the  verdict  or  finding  to  be  obtained  at  the  new 
trial,  in  preference  to  immediately  taking  the  case  to  the  supreme 
court;  for  unless  the  supreme  court  can  see,  beyond  all  reasonable 
doubt,  that  the  trial  court  has  manifestly  and  materially  erred  with 
reference  to  some  pure,  simple,  and  unmixed  question  of  law,  and 
that  except  for  such  error  the  ruling  of  the  trial  court  would  not 
have  been  made  as  it  was  made,  and  that  it  ought  not  to  have  been 
so  made,  the  supreme  court  will  not  reverse  the  order  of  the  trial  court 
granting  the  new  trial.  Where  a  new  trial  is  granted,  both  parties 
are  afforded  another  opportunity  to  have  a  fair  and  impartial  trial 
upon  the  merits;  but,  where  the  new  trial  is  refused,  the  parties  are 
deprived  of  such  opportunity,  and  no  opportunity  is  given  to  either 
of  the  parties  or  to  the  court  for  the  correction  of  any  errors  or  mis- 
takes which  may  have  intervened  during  the  original  trial;  and  by 
such  refusal  irrevocable  injustice  may  be  done  to  the  party  asking 
for  the  new  trial.  The  supreme  court  will  vei^  seldom,  and  very  re- 
luctantly, reverse  a  decision  or  order  of  the  trial  court  which  grants 
a  new  trial.  A  much  stronger  case  for  reversal  must  be  made  when 
the  new  trial  is  granted  than  where  it  is  refused.     Upon  this  ques- 
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tioD  we  would  refer  to  the  authorities  cited  in  the  case  of  Brown  v. 
Atchison,  T.  &  S.  F.  B.  Co.^  ante,  *186,  (just  decided  by  this  court.) 

The  judgment  of  the  court  below  will  be  affirmed* 

(AH  the  justices  concurring.). 


*193    ^Kansas  Citt,  Ft.  S.  &  G.  B.  Co.  v.  Habbibon  Hayb. 

January  Term,  1883. 

1.  Bill  of  Partioulars:  Amendment.    The  plaintiff  commenced  an  acMon 

before  a  Justice  of  tlie  peace,  ag^nst  the  defendant,  a  railroad  company, 
to  recoYcr  forty-fiYe  dollars,  the  value  of  a  cow  owned  by  him,  and  al- 
leged to  have  been  fatally  injured  by  the  engine  and  cars  of  the  defendant. 
The  bill  of  particulars  stated  a  cause  of  action  at  common  law  fur  tlie 
negligent  killing  of  the  cow,  and  also  attempted  to  state  a  cause  of  action 
under  the  statute.  Laws  1874,  c.  94;  Comp.  Laws  1879,  pp.  784,  785. 
But  it  failed  to  state  a  cause  of  action  under  the  statute,  for  the  reason, 
and  for  such  reason  only,  that  it  did  not  state  that  the  railroad  company's 
road  was  not  inclosed  with  a  lawful  fence.  After  judgment  m  the  jus- 
tice's coui-t,  and  after  an  appeal  to  the  district  court,  the  district  court 
permitted  the  plaintiff  to  so  amend  his  bill  of  particulars  as  to  state  a 
cause  of  action  under  the  statute.    Held  not  error.^ 

2.  Error:  Case  at  Bar.    The  evidence  and  the  facts  of  the  case  discussed, 

and  held,  upon  such  evidence  and  facts,  the  supreme  court  cannot  say 
that  the  district  court  committed  material  or  substantial  error* 

Error  from  Wyandotte  district  court. 

At  the  July  term,  1883,  of  the  district  courts  plaintiff.  Hays,  had 
jadgment  against  the  defendant  railroad  company,  which  brings  the 
case  here*  * ' 

Pratt,  Brumbaek  d  Ferrey,  for  plaintiff  in  error. 

Yalbntinb,  J.  In  August,  1880,  the  defendant  in  error  broup:ht  a 
Boit  before  a  justice  of  the  peace  in  Wyandotte  county,  against  the 
plaintiff  in  error,  to  recover  $45,  the  value  of  a  cow  owned  by  him, 
and  which  was  alleged  to  have  been  fatteUy  injured  by  the  engine  and 
cars  of  the  plaintiff  in  error.  The  bill  of  particulars  iiled  by  the 
plaintiff  below,  defendant  in, error,  with  the  justice,  stated  a  cause  of 
action  at  eommon  law  for  the  negligent  killing  of  the  cow,  and  also 
attempted  to  state  a  oanse  of  action  under  the  statute.    Laws  1874, 

c.  94;  Comp.  Laws  1879,  pp.  784,  785.  But  it  failed  to 
*194    *Btate  a  eanse  of  action  under  the  statute,  for  the  reason,  and 

for  Bueh  reason  only,  that  it  did  not  state  that  the  railroad 
company's  road  was  not  inclosed  with  a  lawfnl  fence.  A  judgment 
vas  rendered  in  favor  of  the  plaintiff  in  the  jnstice's  court  for  $45, 

'  Ab  to  amendmeDta,  see  note  to  Foote  v.  Sprague,  13  Kan.  *156. 


140  KANSAS  BEPORTS. 

and  $10  attorney's  fee.  The  case  was  then  appealed  to  the  district 
court,  where  the  plaintiff  below  filed  an  amended  bill  of  particalars, 
alleging  a  cause  of  action  under  the  statuU,  which  amended  bill  was 
twice  afterwards  amended  by  interlineation.  The  trial  in  the  district 
court  resulted  in  a  verdict  and  judgment  for  the  plaintiff  for  $45,  and 
$30  attorney's  fee,  from  which  judgment  the  defendant  now  appeals, 
by  bringing  petition  in  error  to  this  court. 

1.  The  plaintiff  in  error,  defendant  below,  claims  that  the  district 
court  erred  in  overruling  its  motion  to  strike  out  the  amended  bill  of 
particulars.  We  think  the  amendment  was  allowable,  and  therefore 
that  the  district  court  did  not  err. 

2.  There  was  no  evidence  offered  at  the  trial  to  sustain  the  allega- 
tion of  negligence  other  than  that  arising  from  the  want  of  a  fence; 
and  therefore  the  question  to  be  determined  is  whether  upon  the 
pleadings  and  proof,  the  plaintiff  established  a  cause  of  action  under 
the  stock  law  or  fence  law.  The  plaintiff  in  error  (defendant  below) 
claims  that  the  only  competent  testimony  offered  upon  the  subject 
clearly  showed  that  the  place  where  the  animal  was  struck  and  in- 
jured was  within  the  corporate  limits  of  the  city  of  Bosedale.     We 

^do  not  think  that  this  claim  is  correct.  It  is  true  that  the  recorded 
plat  of  the  city  was  produced  in  court  by  W.  H.  Bridgens,  the  regis- 
ter of  deeds,  who  testified  that  the  point  where  the  cow  was  killed 
was  within  the  corporate  limits  of  the  city.  But  the  register  may 
have  been  mistaken — Firetf  as  to  where  the  cow  was  killed;  and, 
second,  as  to  where  the  town  line  was  actually  located  upon  the 
ground.  There  was  plenty  of  other  competent  evidence  that  tended 
to  show  that  the  cow  was  killed  outside  of  the  city  limits;  but,  sup- 
pose that  she  was  killed  within  the  city  limits,  still  there  is  noth- 
*195  ing  that  conclusively  shows  that  she  was  killed  at  a  point  *  where 
the  railro&d  company  was  not  bound  to  fence  its  track*  Union 
Pac.  E.  Co.  V.  Dyche,  28  Kan.  ♦200. 

The  plaintiff  in  error  (defendant  below)  also  claims  that  the  rail- 
road company  is  not  liable  in  this  action  for  the  further  reason  that 
the  animal  was  killed  within  the  depot  grounds  and  switching  yards 
of  the  railroad  company  at  Bosedale.  This  was  not  so  shown  by  the 
evidence,  but  rather  the  reverse.  There  was  no  depot  anywhere  near 
where  the  cow  was  killed,  but  the  evidence  tends  to  show  that  the  cow 
was  killed  where  the  railroad  track  passes  over  a  tract  of  land  belong* 
ing  to  a  private  individual.  There  were  four  or  five  tracks  at  the 
rolling  mills,  and  two,  and  perhaps  more,  where  the  cow  was  killed. 
One  of  these  tracks  was  the  main  track  used  by  the  railroad  com- 
pany, and  the  other  tracks  were  used  for  the  accommodation  of  the 
rolling-mill  company.  Occasionally,  however,  the  railroad  company 
would  unload  freight  for  others  besides  the  rolling-mill  company,  upon 
one  of  these  switch  tracks;  but  this  seldom  happened.  It  is  probable, 
also,  that  the  railroad  company  occasionally  used  these  additional 
tracks  for  switching;  but  the  fact  that  they  sometimes  used  them  for 
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switching  would  not  prevent  or  exempt  the  company  from  fencing 
them  in.  Indeed,  it  would  seem  that  they  should  be  fenced  in,  if 
they  were  some  distance  from  any  public  place,  and  were  used  only 
for  the  purpose  of  switching.  Therefore  this  claim,  like  the  others, 
is  not  tenable;  for,  as  before  stated,  the  place  where  the  cow  was 
killed  was  not  a  portion  of  the  depot  grounds,  and,  even  if  it  was  used 
for  switching,  that  did  not  prevent  the  company  from  fencing  the 
same. 

We  do  not  think  that  the  court  below  committed  any  material  er- 
ror, and  therefore  its  judgment  will  be  affirmed* 

(All  the  justices  concurring.) 


*196    *A.  8.  Burroughs  v.  Board  op  Gom*r8  of  Norton  Go. 

January  Term,  1883. 

County  Commissiouers:  Compensation.  The  limitation  of  one  hundred 
doUars  containedin  the  proviso  to  amended  section  18  of  the  act  relating  to 
counties  and  county  officers,  (Comp.  Laws  1879,  p.  274,  c.  25,  §  13,)  which 
relates  to  the  compensation  of  members  of  the  board  of  county  commis- 
sioners, does  not  include  pay  for  the  service  of  such  members  while  at- 
tending meetings  to  equalize  assessments,  to  levy  taxes,  or  to  canvass  the 
returns  of  elections;  and  hence  a  member  of  the  botird  of  county  commis- 
sioners, after  receiving  one  hundred  dollars  as  compensation  for  services 
rendered  in  attending  the  regular  and  special  meetings  of  the  board,  pro- 
vided for  in  the  body  of  said  section  13,  may  receive  further  compensa- 
tion for  services  rendered  in  attending  meetings  to  equalize  assessments 
and  to  levy  taxes,  and  to  canvass  the  returns  of  elections. 

Error  from  Norton  district  court. 
The  case  is  stated  in  the  opinion. 
Louis  K.  Pratt^  for  plaintiff  in  error. 

YALBNTunSy  J.  This  was  an  action  brought  by  the  board  of  county 
commissioners  of  Norton  coonty,  against  A.  8.  Burroughs,  a  former 
commissioner  of  said  county,  to  recover  $62,  alleged  to  have  been 
overdrawn  by  Burroughs,  as  compensation  for  his  services  while  act- 
ing as  county  commissioner,  in  ls80.  The  case  was  submitted  to  the 
district  court  upon  an  agreed  statement  of  facts,  and  the  only  ques- 
tion  presented  to  that  court  was  one  of  law,  and  was  as  follows :  Does 
the  limitation  of  one  hundred  dollars  contained  in  the  proviso  to 
amended  section  18  of  the  act  relating  to  counties  and  county  officers, 
(Comp.  Laws  1879,  p.  274,  c.  25,  §  18,}  which  relates  to  the  com- 
pensation of  members  of  the  board  of  county  commissioners,  include 
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pay  for  the  services  of  such  members  while  attending  meet- 
*197    ings  to  equalize  assessments,  to  levy  taxes,  and  *to  canvass 

the  returns  of  elections,  and  for  services  on  committees  as 
well  as  compensation  for  services  in  attending  regular  and  special 
meetings  of  the  board  held  in  pursuance  of  or  under  said  section  1^? 
The  district  court  decided  that  the  defendant,  as  a  member  of  the 
board,  was  entitled  to  draw  pay  for  his  services  rendered  in  committee 
work,  in  excess  of  the  one  hundred  dollars  mentioned  in  said  proviso, 
but  that  he  was  not  entitled  to  receive  anything  for  his  services  ren- 
dered in  attending  the  meetings  of  the  board  to  equalize  assessments, 
to  levy  taxes,  or  to  canvass  the  returns  of  elections,  provided  he  had 
already  received  one  hundred  dollars  as  compensation  for  attending 
other  meetings  of  the  board  within  the  year.  The  defendant  contended 
at  the  trial  of  this  case,  and  now  contends,  that  the  said  one  hundred 
dollars  limitation  applies  only  to  compensation  for  services  of  mem- 
bers of  the  county  board  in  attending  the  regular  and  special  meet- 
ings mentioned  in  the  first  part  of  said  section  13;  and  also  that  the 
proviso  to  said  section  13  is  void,  for  the  reason  that  the  legislature 
in  enacting  it  did  not  comply  with  the  provisions  of  the  first  two 
clauses  of  section  16,  art.  2,  of  the  constitution.  Changing  the  order 
of  these  two  questions,  we  would  say  that  we  see  no  good  or  sufficient 
reason  for  holding  that  the  proviso  to  said  section  13  is  void.  The 
only  plausible  ground  for  claiming  that  it  is  void  is  as  hereinafter 
stated.  The  original  section  13  was  first  enacted  in  1868,  and  it  did 
not  contain  said  proviso.  The  section  was  afterwards  amended  in 
1873,  by  an  act  designated  as  chapter  74,  and  approved  March  3, 
1873 ;  and  the  section  thus  amended  did  not  yet  contain  said  proviso. 
In  1879  the  section  was  again  amended,  by  an  act  entitled  *'An  act 
to  amend  chapter  74  of  the  Statutes  of  1873,  approved  March  27, 
1873.'*  In  the  section  as  thus  amended  the  proviso  first  appears; 
and  the  principal  ground  for  claiming  that  the  proviso  is  void  is  that 
the  title  to  the  act  states  that  the  former  act  was  approved  on  March 
27,  1873,  while  in  fact  it  was  approved  March  3,  1873.  We  do  not 
think  that  this  mistake  of  the  legislature  renders  the  act  of  1879,  or 

the  proviso,  invalid.  There  is  enough  to  indicate,  and  to 
*198     *c]early  indicate,  what  the  legislature  intended.     There  is 

but  one  chapter  74  of  the  Laws  of  1873,  and  there  is  but  one 
chapter  of  the  Laws  of  1873  to  which  this  amendment  contained  in 
tiie  act  of  1879  could  be  applicable.  Hence  we  perceive  no  good  rea- 
son for  holding  that  said  proviso  is  unconstitutional  or  void.  We 
think  the  subject  of  the  act  is  sufficiently  expressed  in  the  title,  and 
that  the  amendment  of  said  section  13  by  adding  said  proviso  is  not 
unconstitutional  or  void  on  account  of  any  indefiniteness  or  uncer- 
tainty in  the  title  to  the  act. 

We  shall  now  proceed  to  consider  the  first  question  presented  by 
counsel  for  plaintiff  in  error,  defendant  below.  We  think  the  court 
below  erred  in  holding  that  said  proviso  applies  to  compensation  for 
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serviees  rendered  by  the  county  commissioners  in  attending  meetings 

as  a  board  for  the  equalization  of  assessments,  or  as  a  board  to  levy 

taxes,  or  as  a  board  to  canvass  the  returns  of  elections.    Said  amended 

section  reads  as  follows : 

"The  board  of  county  commissioners  shall  meet  in  regular  session  at  the 
county-seat  of  the  county,  on  the  first  Monday  of  January,  and  the  first  Mon- 
day after  the  first  Tuesday  of  April,  and  the  ffrst  Mondays  of  July  and  Octo- 
ber in  eaich  year,  and  in  special  session  on  the  call  of  the  chairman  at  the  re- 
quest of  two  members  of  the  board,  as  often  as  the  interest  of  the  county  may 
demand:  provided,  the  pay  for  such  services,  including  all  regular  and  special 
meetings  shall  liever  exceed  the  sum  of  one  hundred  dollars  to  each  commis- 
sioner in  any  one  year.  *' 

This  section^  it  will  be  perceived^  provides  for  regular  meetings  of 
the  county  board  to  be  held  on  the  first  Mondays  of  January,  July, 
and  October,  and  on  the  first  Monday  after  the  first  Tuesday  in  April, 
and  provides  for  special  meetings  to  be  held  '*on  the  call  of  the  chair- 
man at  the  request  of  two  members  of  the  board."  And  no  other  regu' 
lar  (jr  special  meetings  are  provided  for  by  the  said  section.  The  proviso 
states:  "that  the  pay  for  sttch  service,  including  all  regular  and  spe- 
cial meetings,  shall  never  exceed  the  sum  of  one  hundred  dol- 
*199  lars  to  each  commissioner  in  any  one  year/'  Now,  *the  words 
*'sucb  service"  unquestionably  mean  the  service  performed  at 
the  regular  and  special  meetings  provided  for  in  the  body  of  the  sec- 
tion. Under  no  rule  of  language  can  they  mean  anything  else;  and 
the  words  "all  regular  and  special  meetings"  are  intended  to  embrace 
only  such  services  as  are  included  in  the  previous  words  "such  serv- 
ice." The  language  itself  indicates  this,  and  it  cannot  mean  any- 
thing else.  The  language  is:  "Such  service,  including  all  regular 
and  special  meetings."  Besides,  there  are  no  meetings  of  the  board 
which  can  properly  be  termed  regular  or  special  meetings,  except 
such  as  are  provided  for  in  the  body  of  said  section  13.  The  other 
meetings  of  the  commissioners  are  not  held  at  the  times  designated 
for  the  regular  meetings  in  January,  April,  July,  and  October ;  nor 
are  they  called  directly  or  indirectly  by  ''the  chairman  at  the  request 
of  two  members  of  the  board."  These  other  meetings  are  fixed  by 
law,  and  are  for  special  purposes,  and  are  not  intended  for  the  trans- 
action of  ordinary  county  business.  On  the  first  Monday  of  June 
of  each  year  the  commissioners  meet  as  a  "board  of  equalization"  to 
equalise  the  assessments  of  property,  (Comp.  Laws  1879,  c.  107,  art. 
11,  §  78  et  seq.;)  on  the  first  Monday  of  August  of  each  year  the 
county  commissioners  meet  as  a  board  to  levy  taxes,  (Comp.  Laws 
1879.  e.  107,  art.  18,  §  83;)  and  on  the  Friday  next  following  an 
election  the  commissioners  meet  as  a  board  of  canvassers  to  canvass 
the  election  retnrns,  (Comp.  Laws.  1879,  o.  36,  art.  3,  §  28  et  seq.;) 
and  general  elections  are  held  on  the  Tuesday  succeeding  the  first 
Monday  in  November,  (Const,  art.  4,  §  2;)  and  township  elections 
are  held  on  the  first  Tuesday  in  February  in  each  year,  (Comp.  Laws 
1879,  e.  110,  art.  2,  §  1.) 
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We  do  uot  think  that  said  section  18  includes  meetings  of  the 

county  commissioners  to  equalize  assessments,  or  to  levy  taxes,  or  to 

canvass  election  return's ;  and  therefore  we  think  the  court  below  erred. 

The  judgment  of  the  court  below  will  therefore  be  reversed,  and 

*200    cause  remanded,  with  the  order  that  judgment  be  ren*dered 

in  favor  of  the  defendant  and  against  the  plaintiff  for  costs. 

(All  the  justices  concurring.) 


John  S.  Habris  v.  J.  M.  Fbank  and  others. 

January  Term,  1883. 

1*  Judgment:  Assignment.  A  Judgment  was  rendered  in  favorof  L.,  and 
against  C.  and  H.  as  principals,  and  F.  and  K.  as  sureties.  Afterwards 
F.  and  £.  paid  the  judgment,  and  took  an  assignment  therefor  from  L., 
which  assignment  was  written  upon  the  margin  of  the  journal  of  the 
court,  at  the  page  whereon  were  recorded  the  proceedings  in  said  case. 
Held,  that  although  this  assignment  was  not  a  strict  compliance  with 
section  480  of  the  Civil  Code,  yet  that  it  was  a  substantial  compliance 
therewith,  and  that,  with  or  without  said  section,  F.  and  K.  have  aright 
to  enforce  their  judgment  against  C.  and  H. 

2.  :  Bight  to  Enforce.    Afterwards  L.  died,  and  the  judgment  was 

not  revived.  Held^  that  the  death  of  L.,  after  he  had  parted  with  all  his 
interest  in  the  judgment,  could  not  affect  any  of  the  rights  or  interests 
of  F.  and  K.,  but  tliat  thej  still  have  the  right  to  enforce  their  judgment 
by  execution  against  C.  and  H. 

Error  from  Olay  district  court. 
The  case  is  stated  in  the  opinion. 
Harkness  d  Oodard,  for  plaintiff  in  error. 
Anthony  d  Kellogg y  for  defendants  in  error. 

Valentine,  J.  On  May  11,  1877,  in  an  action  then  pending 
*201     in  the  district  court  of  day  couni(y,  wherein  Lnther  *Hall, 

who  was  doing  business  in  the  name  of  L.  Hall  &  Co.,  was 
plaintiff,  and  B.  T.  Carr,  John  S.  Harris,  J.  M.  Frank  and  6.  Euhnle 
were  defendants,  the  plaintiff  recovered  a  judgment  against  the  de- 
fendants Carr  and  Harris  as  principals  and  Frank  and  Euhnle  as 
sureties,  for  the  sam  of  $662.80.  On  June  22,  1677,  Frank  and 
Kuhnle  paid  the  judgment,  but  did  not  file  any  formal  notice  of  pay- 
ment or  of  a  claim  to  contribution  or  repayment,  as  they  might  have 
done  under  section  480  of  the  Civil  Code;  nor  was  any  entry  made 
by  the  clerk  on  the  margin  of  any  book  called  the  **docket,'Va8  pro- 
vided by  said  section  480.  But  at  the  time  of  such  payment  the  follow- 
ing instrument,  constituting  a  receipt  and  an  assignment,  was  written 
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apon  the  margin  of  the  joara^^l  of  said  court,  at  the  page  whereon 
were  recorded  the  proceedings  in  eaid  case,  to«wit : 

"Received,  June  22,  1877,  of  J.  M.  Frank  and  G.  Kuhnle,  of  these  defend- 
ants,  tbe  amount  of  said  judgment.  And  in  consideration  thereof  we  do 
hereby  assign,  s^li  transfer,  and  set  over  the  said  Judgment,  to-wit.  the  judg- 
ment in  this  cause  in  favor  of  L.  Hall  &  Company,  plain  tiffs,  against  the  said 
H.  T.  Carr,  J.  S.  Harris,  J.  M.  Frank,  and  G.  kuhnle,  defendants,  to  the  said 
Frank  and  Kuhnlf^,  who  paid  the  same  as  such  sureties. 

**  Witness  our  hands  on  the  day  first  written.    Costs  paid. 

"L.  Hall  &  Co." 

Luther  Hall  died  in  March,  1880.  The  said  judgment  was  never 
revived.  On  November  15, 1881,  an  execution  was  issued  upon  said 
judgment,  at  the  instance  of  Messrs.  Anthony  &  Eellogg,  who  were 
tbe  attorneys  of  record  for  Frank  and  Kuhnle.  This  execution  was 
not  fully  executed.  On  February  8,  1882,  Messrs.  Anthony  &  Eel- 
logg, subscribing  their  names  as  "attorneys  for  plaintiff,"  filed  a  pra^ 
cipe  for  an  alias  execution,  which  was  issued  and  levied  upon  certain 
real  estate  in  Clay  county,  Kansas;  which  real  estate,  prior  to  No- 
vember 22t  1881,  had  been  owned  by  John  8.  Harris,  and  subsequent 
thereto  by  the  Kansas  Central  Railroad,  to  which  Harris  conveyed  it 
by  warranty  deed.  The  said  real  estate  was  sold  under  the  alias  exe- 
cution. 
*202  *At  the  May  term«  1882,  of  the  district  court  of  Clay  county, 
before  the  confirmation  of  such  sale,  J.  8.  Harris  made  his 
motion  to  set  aside  and  vacate  such  execution  and  sale  upon  the 
grounds  therein  set  forth.  The  motion  was  overruled,  and  Harris  ex- 
cepted. The  court  allowed  the  sheriff  to  amend  his  return,  correct- 
ing certain  irregularities  therein,  and,  upon  the  motion  of  Frank  and 
Kohnle,  confirmed  the  sale,  to  which  Harris  excepted.  Harris  then, 
as  plaintiff  in  error,  brought  tbe  case  to  this  court,  and  he  now  asks 
for  a  reversal  of  tbe  orders  of  the  district  court  refusing  to  set  aside 
the  execution  and  sheriff's  sale,  and  confirming  tbe  sheriff's  sale, 
claiming  that  such  orders  were  erroneous.  The  plaintiff  in  error 
(Harris)  now  claims  that  the  said  execution  and  sale  were  void,  for 
two  reasons : 

*" First.  The  judgment  upon  which  the  execution  was  issued  was  dead,  by 
reason  of  the  death  of  the  plaintiff  therein,  (subject,  however,  to  resurrection 
In  the  manner  prescribed  by  the  Code,)  and  while  in  that  state  no  process 
coaid  issue  thereon.  Second.  Frank  and  Kuhnle  were  not  entitled  to  the 
benefit  of  the  judgment  to  enforce  contribution  and  payment.  They  could 
acquire  control  of  it  for  such  purpose  only  by  following  the  provisions  of  sec- 
tion 480  of  the  Code,  which  they  did  not.** 

We  shall  consider  these  question  in  their  order. 

1.  We  do  not  think  that  the  judgment  was  dead,  as  the  plaintiff  in 
error  claims^  It  was  valid  and  in  full  force  and  effect  when  it  was 
transferred  by  L.  Hall  ft  Go.  to  the  present  defendants  in  error,  Frank 
and  Kuhnle ;  and  the  snbsequent  death  of  Hall,  who  had  no  possible 
interest  in  the  judgment  at  the  time  of  his  death,  could  not  destroy 
v.29k— 10 
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its  force  or  efiFect  or  operation.  It  was  ^till  valid  and  operative  in  the 
hands  of  HalFs  assignees,  Frank  and  Eubnle,  and  they  still  had  the 
right  to  enforce  it,  just  the  same  as  though  Hail  had  continued  to 
live.  Besides,  what  good  reason  could  there  be  for  reviving  the  judg- 
ment in  the  name  of  Hall's  administrator,  when  the  administrator 

could  take  no  possible  interest  in  the  judgment  ?    But  suppose 
*203     that  Hall  died  with^out  leaving  any  assets  to  be  administered 

upon,  then  for  what  purpose  would  an  administrator  be  ap- 
pointed ?  Would  he  be  appointed  for  the  mere  purpose  of  having  the 
judgment,  then  owned  by  Frank  and  Kuhnle,  revived  in  his  name,  so 
that  Frank  and  Euhnle  could  enforce  the  same?  Such  a  transaction 
would  seem  to  be  ridiculous  and  absurd.  We  do  not  think  that  the 
death  of  Hall,  after  he  assigned  the  judgment  to  Frank  and  Kuhnle, 
could  make  any  possible  difference  with  respect  to  the  rights  of  Frank 
and  Euhnle.  They  would  still  have  the  right  to  enforce  the  judg« 
ment  just  the  same  as  though  Hall  bad  lived. 
2.  Section  480  of  the  Civil  Code  reads  as  follows: 

"Wlien  property  liable  to  an  execution  against  several  persons  is  sold 
thereon,  and  more  than  a  due  proportion  of  the  judgment  is  laid  upon  the 
property  of  one  of  them,  or  one  of  them  pays,  without  a  sale,  more  than  his 
proportion,  he  may  compel  contribution  from  the  others;  and  when  a  judg- 
ment is  against  several,  and  is  upon  an  obligation  of  one  of  them  as  security 
for  another,  and  the  surety  pays  the  amount,  or  any  part  thereof,  either  by 
sale  of  ins  property  or  before  sale,  he  may  compel  repayment  from  the  princi- 
piil.  In  such  ciise  the  person  so  paying  or  contributing  is  entitled  to  the  ben- 
efit of  the  judgment,  to  enforce  contribution  or  repayment,  if  within  ten  days 
after  his  payment  he  file  with  the  clerk  of  the  court  where  the  judgment  was 
rendered  notice  of  his  payment,  and  claim  to  contribution  or  repayment. 
Upon  a  filing  of  such  notice  the  clerk  shall  make  an  entry  thereof  in  the  mar- 
gin of  the  docket. "     Ck)mp.  Laws  1879,  p.  666. 

Now,  while  Frank  and  Euhnle  did  not  comply  technically  with  sec- 
tion 480  of  the  Civil  Code,  we  think  they  complied  substantially  with 
it.  The  transfer  and  assignment  of  the  judgment  were  entered  upon 
the  journal  of  the  court,  where  the  judgment  and  other  proceedings 
had  in  the  case  were  recorded;  and  this  assignment,  although  not  a 
notice  in  form,  was  a  notice  in  substance,  and  was  a  notice  beyond 
all  question  that  Frank  and  Euhnle  intended  to  enforce  their  judg- 
ment. The  judgment,  as  above  stated,  was  rendered  against  Carr 
and  Harris  as  principals,  and  against  Frank  and  Euhnle  as 
*204  sureties  only.  *And  this  assignment  showed  beyond  all  ques- 
tion that  Frank  and  Euhnle,  the  sureties,  intended  to  enforce 
the  judgment  against  Carr  and  Harris,  their  principals.  We  think 
that  this  assignment  is  in  effect  as  good  a  notice  as  though  a  formal 
notice  had  been  filed  with  the  clerk,  and  the  olerk  had  entered  the 
same  upon  the  margin  of  the  "docket."  The  failure,  however,  to 
"make  an  entry  thereof  in  the  margin  of  the  docket"  was  the  failure 
of  the  clerk,  and  not  the  failure  of  Frank  and  Euhnle;  and  therefore 
they  should  not  be  held  responsible  for  such  failure.     Besides,  said 
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section  480  of  the  Civil  Code  was  not  enacted  for  the  purpose  t)f  giv- 
ing assignees  of  jndgments  a  remedy  as  assignees.  They  have  a 
remedy  independent  of  such  section,  and  could  enforce  their  judg- 
ment if  such  section  had  never  been  enacted.  Said  section  was 
really  enacted  for  the  benefit  of  sureties,  and  for  the  benefit  of  joint 
judgment  debtors,  without  reference  to  whether  any  assignment  bad 
been  made  or  not ;  and  was  enacted  for  their  benefit  in  cases  where 
the  jadgment,  or  more  than  a  proper  share  thereof,  has  been  collected 
from  some  one  or  more  of  the  sureties  or  joint  judgment  debtors;  and 
this  whether  the  collection  was  by  a  sale  of  the  property  of  some  one 
or  more  of  suoh  parties  on  execution,  or  was  by  a  voluntary  payment 
on  the  part  of  some  one  or  more  of  such  parties.  Upon  any  view  that 
we  may  take  of  this  case,  we  think  that  Frank  and  Euhnle  have  an 
Dnqnestionable  right  to  enforce  the  judgment  as  against  Carr  and 
Harris.    Harris,  however,  is  the  only  party  complaining  in  this  court. 

We  have  now  considered  all  the  questions  presented  by  counsel  for 
plaintifiF  in  error  to  this  court,  and  upon  each  of  these  questions  we 
think  the  decision  of  the  court  below  was  correct;  ihat  is,  we  think 
that  there  was  no  necessity  for  any  revivor  of  the  judgment  in  the 
name  of  th'e  legal  representatives  of  Luther  Hall,  deceased,  or  other- 
wise. And  we  think  that  the  sureties,  Frank  and  Euhnle,  after  ob- 
taining an  assignment  of  the  judgn^ent  from  the  owner  thereof,  had 
a  right  to  enforce  the  same,  although  they  may  not  have  lit- 
*205  erally,  *  technically,  and  formally  complied  with  all  the  pro- 
visions of  section  480  of  the  Civil  Code.  Their  rights  are 
fonnded  upon  an  aggregation  of  suretyship,  payment,  subrogation, 
assignment,  and  a  substantial  compliance  with  the  statute. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Jahst  Butleb  and  another  v.  Samuel  Craig  and  others.' 

January  Term,  1883. 

I.  Judieial  Sale:  Surpl^u  Proceeds.  Where  a  Judgment  is  rendered 
against  ^.,  and  afterwards  N.  sells  and  conveys  a  portion  of  his  real  es- 
tate to  B.,  in  fee,  subject,  however,  to  tlie  lien  at  the  Judgment;  and 
afterwards  such  real  estate  is  sold  at  judicial  sale  to  satisfy  such  Judg- 
ment; and,  after  the  satisfaction  of  such  Judgment,  a  surplus  fund  still 
remains  in  the  hands  of  the  officer,  it  being  a  portion  of  the  proceeds  of 
ftoch  sale,  and  the  officer  delivers  this  surplus  fund  to  the  clerk  of  the  dis- 
trict court:  held,  that  R.,  as  the  representative  of  N.,  is  entitled  to  such 
soqdus  fund. 

'Another  branch  of  this  Utigation,  see  Rounsaville  y.  Hazen,  33  Kan.  73,  5  Pac.  Kep. 

<22.  .  ,  ' 
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3. ,    Afterwards,  the  distriot  court  made  an  order  that  the  clerk  of 

the  district  court  should  retain  said  surplus  fund,  so  that  R.  and  K*  might 
interplead  for  the  same,  and  that,  if  H.  should  fail  to  interplead  for  the 
period  of  thirty  days,  that  the  said  surplus  fund  should  be  paid  to  N.  K. 
was  not  a  psrty  to  the  action,  and  said  order  was  made  without  notice  to 
him*    Hddf  that  the  order  is  erroneous*  and  that  It  is  void  as  to  li. 

Error  from  Shawnee  distriot  court. 
The  case  is  stated  in  the  opinion. 
«/•  P.  Oreer,  for  plaintiffs  in  error. 

YaiiEntinb,  J.  This  oase  is  a  branch  of  the  same  litigation 
*206    which  furnished  the  case  of  Noble  v.  Butler,  S5  Kan.  *645.  *In 

this  case  it  appears  that  on  February  1,  1875,  Janet  Butler 
recovered  a  judgment  in  the  distriot  court  of  Shawnee  county  against 
Samuel  F.  Craig  aiid  George  M.  Noble,  for  the  sum  of  $1,423,  with 
interest  at  12  per  cent,  per  annum.  Afterwards  the  real  estate  of 
Craig  was  sold  at  judicial  sale,  on  an  order  of  sale  issued  out  of  said 
courtto  satiisfy  said  judgment.  Said  real  estate  was  sold  for  $1,053.60, 
leaving  an  unpaid  balance  of  $869.40  on  said  judgment.  This  levy 
and  sale  exhausted  all  of  Craig's  property  subject  to  judicial  sale. 
In  the  meantime  the  defendant  George  M.  Noble  was  the  owner  in 
fee  of  lots  Nob.  S85  and  387,  Taylor  street,  Topeka.  In  October, 
1878,  Noble  sold  and  conveyed  these  lots  to  Harvey  M.  Bounsaville, 
who  thereby  became  the  owner  thereof  in  fee,  subject,  however,  to 
the  lien  of  the  plaintiff  Butler's  judgment.  At  the  time  when  said 
lots  were  levied  on  and  sold,  and  at  the  time  when  said  sale  was  con- 
firmed, Bounsaville  was  in  the  actual  possession  of  the  lots  under 
his  deed  from  Noble.  The  lots  were  sold  for  $1^334,  which,  after 
paying  off  the  balance  of  the  Butler  judgment  and  interest  and  costs, 
left  a  balance  of  $369.40  in  the  sheriff's  hands.  This  balance  the 
sheriff  delivered  to  the  clerk  of  the  district  court  at  the  time  when  be 
returned  the  writ. 

The  question  now  presented  to  this  court  by  counsel  is  this:  Who 
is  entitled  to  receive  this  balance?  Section  466  of  the  Civil  Code 
provides,  among  other  things,  as  follows :  "The  sheriff  or  other  officer 
shall,  on  demand,  pay  the  balance  to  the  defendant  in  execution,  or 
his  legal  representatives."  The  district  court  made  the  following  or- 
der with  reference  to  this  balance:  "That  the  clerk  of  this  court  re- 
tain said  balance,  so  that  the  said  Harvey  M.  Bounsaville  and  the 
said  George  M.  Noble  may  interplead  for  th^  same;  and,  if  the  said 
Harvey  M.  Bounsaville  fails  to  interplead  for  said  balance  within 
thirty  days  from  this  date,  that  the  same  be  paid  to  the  said  George 
M,  Noble."  We  think  that  Bounsaville,  as  Noble's  representative, 
is  entitled  to  receive  this  balance.     Code,  §  466 ;  Herm.  Ex'ns,  457. 

This  balance  stands  in  the  place,  so  far  as  it  goes,  of  the  es- 
^207    tate  which  Bounsaville  *has  lost;  and  it  belongs  to  him,  as 

the  owner  of  the  property  sold.     Sitting's  Appeal,  17  Fa.  St, 
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211,  215;  Siter'B  Appeal,  26  Pa.  St.  178,  181;  Matthews  y.  Daryee, 
45  Barb.  69,  *48  N.  T.  525;  Tabele  v.  Tabele,  1  Johns.  Oh.  45; 
Yartie  y.  Underwood,  18  Barb.  561.  If  section  466  of  the  Ciyil  Code 
is  to  control  the  disposition  of  this  balance,  then  it  certainly  belongs 
to  Boonsayille,  and  should  be  kept  until  he  demands  it,  and  then 
paid  oyer  to  him ;  and  whether  it  controls  absolutely  or  not,  it  should 
certainly  baye  great  weight  in  the  determination  as  to  whom  the  bal- 
ance belongs.  The  balance  should  always  go  to  the  person  to  whom 
in  law  and  equity  it  more  properly  belongs. 

Where  lands  are  sold  under  a  judgment,  imd  surplus  money  ac- 
crues, which  is  brought  into  court,  the  other  creditors  haye  the  same 
liens  upon  the  surplus  money  which  they  held  upon  the  lands  before 
tbe  sale.  Ayeriil  y.  Loueks,  6  Baib.  470;  Douglass'  Appeal,  48  Pa. 
St.  223.     See,  also,  Jones  Stationery  &  Paper  Go.  y.  Hentig,  ante,  *75. 

It  is  also  snggested  that  Bounsayille  is  not  in  court  asserting  any 
right  to  this  surplus  fund.  This  is  true  and  therefore  he  is  not  bound 
by  the  order  of  the  court  requiring  him  to  interplead  with  Noble  for 
SDch  fond^  A  judgment  or  order,  without  notice  is  yoid.  Mastin  y. 
Gray,  19  Kan.  458,461,  et  ^^^..and  cases  there  cited.  One,  not  a  party 
or  priyy,  is  not  bound  to  take  notice  of  proceedings  in  court ;  nor  does 
he  lose  any  right ;  nor  is  he  bound  to  attend  to  his  interest  in  the 
Borplns  money,  arising  at  a  sale  of  which  he  is  not  presumed  to  haye 
notice,  so  as  to  protect  himself.  Mills  y.  Van  Yoorhis,  23  Barb.  136. 
Jurisdiction  of  the  person  is  essential  to  the  yalidity  of  a  judgment 
or  order  affecting  a  party  personally.  See,  also,  with  reference  to 
Rounsayille's  rights,  Wolf  v.  Payne,  85  Pa.  St.  97,  99. 

Tbe  order  and  judgment  of  the  court  below  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

(All  the  justices  concurring.) 


*208  ^LoFTOB  Gbxy  v.  Gbobob  E.  ErmiNOTOV. 

January  Term.  1883. 

Fences:  Award  of  Viewers.  The  award  of  fence-yiewers  between  owners 
of  adjoining  lands,  respecting  a  partition  fence  between  such  lands,  is 
oonclusiye  as  to  the  amount  of  fence  which  each  owner  should  keep  up  and 
maintain;  but  it  is  only  prima  facie  as  to  the  amount  of  compensation 
which  one  of  the  parties  should  pay  to  the  other,  for  that  portion  of  the 
fence  which  such  other  party  owns,  oyer  and  aboVe  his  share,  and  which 
is  assigned  and  transferred  to  the  first-mentioned  part^  to  keep  up  and 
maintain.^ 

>An  Action  founded  upon  an  award  of  fence- viewers  as  to  tbe  amount  of  compensa- 
tion which  one  party  snail  pay  to  the  other  for  that  portion  of  the  fence  which  the 
other  party  then  owned,  over  and  above  his  share,  does  not  accrne  until  the  award  is 
made;  and  it  la  no  defense  to  the  action  upon  the  award  that  the  fence  has  been  built 
or  aet  out  for  many  yeait.    Snyder  v.  Bell,  82  Kan.  280,  4  Pac.  Bap.  71* 
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Error  from  Woodson  district  court. 
The  case  is  stated  in  the  opinion. 
W.  H*  SlavenSt  for  plaintiff  in  error. 
W.  H.  ThurbeVf  for  defendant  in  error. 

Yalbntine,  J.  This  was  an  action  commenced  by  Loftus  Grey 
against  George  E.  Edrington,  before  a  justice  of  the  peace^  to  recover 
the  sum  of  $39.50  upon  an  award  of  fence-viewers.  After  judgment, 
the  case  was  appealed  to  the  district  court,  where  it  was  tried  before 
the  court  without  a  jury«  which  trial  resulted  in  a  finding  and  judg-  . 
ment  in  favor  of  the  plaintiff  and  against  the  defendant  for  the  sum  of 
$38.84  and  costs.  From  this  judgment  the  defendant  af^peals,  and  as 
plaintiff  in  error  now  brings  the  case  to  this  court. 

It  appears  from  the  record  of  this  case  that  the  plaintiff  below,  de« 
fendant  in  error,  did  not  himself  build  any  portion  of  the  fence  in 
controversy;  but  that  it  was  built  by  his  grantor  before  be  purchased 
the  land  upon  which  it  was  built,  and  between  which  and  defendant's 
adjoining  land  it  constituted  the  partition  fence.  The  defendant 
raised  the  question  in  the  court  below,  and  now  raises  it  in  this  court, 
that,  as  the  plaintiff  did  not  build  the  fence,  be  cannot  recover 
*209  for  any  ^portion  thereof;  and  that  if  any  claim  exists  in  favor 
of  any  person,  and  against  the  defendant  below,  for  any  por- 
tion of  the  partition  fence,  such  claim  is  in  favor  of  the  plaintiff's 
grantor,  and  not  in  favor  of  the  plaintiff  himself ;  that  the  claim  is 
a  personal  claim  for  money,  and  not  a  claim  which  runs  with  the 
land.  In  this  we  think  the  plaintiff  in  error,  defendant  below,  is  mis- 
taken. When  the  plaintiff  purchased  the  land,  and  obtained  the 
conveyance  thereof,  the  entire  fence  became  his  property;  and  the 
right  to  require  the  defendant  to  pay  for  a  portion  thereof,  and  then 
to  keep  up  and  repair  the  same,  passed  from  the  plaintiff*s  grantor 
to  the  plaintiff  himself.  The  plaintiff  then,  with  reference  to  the 
fence,  and  to  any  claim  founded  thereon,  stood  in  the  exact  place  of 
his  grantor,  and  he  had  a  right  to  demand  anything  from  the  defend- 
ant that  his  grantor  could  have  done  before  his  grantor  conveyed  the 
land  to  the  plaintiff.  The  award  made  by  the  fence-viewers  was 
made  after  the  land  had  been  conveyed  to  the  plaintiff,  and  was  made 
at  his  suggestion,  and  upon  his  complaint. 

The  defendant  raised  a  further  question  in  the  court  below,  and 
now  raises  the  same  in  this  court,  and  that  question  is  this :  Was 
the  award  made  by  the  fence-viewers,  as  to  the  amount  of  the  com- 
pensation awarded  to  the  plaintiff,  conclusive?  It  appears  from  the 
report  of  the  fence-viewers  that  they  awarded  to  the  plaintiff,  as  com- 
pensation for  that  portion  of  his  fence  assigned  to  the  defendant,  the 
sum'  of  $39.50.  The  court  below  held  that  this  award  was  conclu- 
sive. The  defendant  contended  otherwise,  and  at  the  trial  offered 
to  prove  that  he  paid  for  such  fence,  or  for  his  part  thereof,  at  the 
time  it  was  built;  that  he  paid  the  person  who  built  the  same,  and 
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who  owned  the  same;  and  that  such  fence  never  became  the  prop- 
erty of  the  plaintiff.  The  coart  below  refused  to  permit  the  defend- 
ant to  prove  this,  upon  the  ground  that  the  award  of  the  fence-viewers 
was  conclusive.  With  reference  to  this  question,  we  think  the  court 
below  erred.     The  statute  provides  that  the  assignment  of  a  share  or 

part  of  the  partition  fence  to  each  of  the  parties,  to  be  kept 
*210    up  and  ^maintained  by  them,  shall  be  final,  conclusive,  and 

binding  upon  both  of  the  parties,  and  upon  all  succeeding  oc- 
capants  of  the  land.  Comp.  Laws  1879,  c.  40,  §  11.  But  the  stat- 
ute nowhere  provides  that  the  award  of  compensation  to  either  of 
the  parties  shall  be  final  or  conclusive.  Hence  we  might  infer  thai  * 
the  legislature  intended  that  the  assignment  of  a  portion  of  the  fence 
to  each  of  the  parties,  to  keep  up  and  repair,  should  be  final  and 
conclusive,  bnt  that  the  avrard  of  compensation  to  one  or  the  other 
of  the  parties  should  not  be  final  or  conclusive;  and  there  are  good  ' 
reasons  why  such  should  be  the  law.  The  fence- viewers  see  the  fence, 
and  see  the  ground  over  which  the  fence  is  bnilt,  and  upon  which  it 
is  to  be  maintained,  and  could  know  better  than  any  person  who 
had  never  seen  the  fence  or  the  ground  what  proportion  of  the  fence 
each  party  should  keep  up  and  maintain ;  but,  with  reference  to  com- 
pensation for  any  portion  of  the  fence  which  had  already  been  built, 
they  might  not  be  able  to  give  a  very  just  or  intelligent  decision. 
They  could  not  know,  from  an  inspection  of  the  fence  or  an  inspec- 
tion of  the  ground,  who  built  the  fence;  nor  could  they  tell  who  paid 
for  building  the  same.  Indeed,  they  could  not  know,  from  any  in- 
spection they  might  make  upon  the  premises  or  elsewhere,  anything 
with  respect  to  the  accounts  or  the  business  transactions  had  be- 
tween the  various  owners  of  the  land;  nor  is  there  any  provision  of 
law  authorizing  the  fence-viewers  to  summon  witnesses,  or  to  hear 
testimony  with  regard  to  these  matters.  If  the  defendant  paid  to 
the  person  who  built  the  fence  a  sufiScient  compensation  therefor, 
either  directly  or  indirectly,  he  should  not  be  compelled  to  pay  for 
the  fence  a  second  time;  or  if,  by  any  transaction  had  between  the 
defendant  and  the  person  who  built  the  fence,  the  fence  was  either 
in  law  or  in  equity  paid  for,  the  defendant  should  not  be  again  com- 
pelled to  pay  for  the  same;  and' these  are  matters  that  the  fence- 
viewers  might  not  be  able  to  ascertain  with  any  degree  of  intelligence. 
We  think,  however,  that  the  statute  provides  that  they  may  ascertain 

the  fact  whether  one  party  has  built  more  than  bis  share  of  a 
*211    partition  fence  or  not,  and,  *if  they  find  that  he  has  built  more 

than  his  share,  then  to  award  compensation  therefor;  but  this 
award  should  not  be  held  to  be  conclusive.  Usually,  we  would  sup- 
pose that  the  award  would  be  correct;  but  it  might  in  many  instances 
be  wholly  wrong,  and  there  is  no  appeal  from  such  award.  We  would 
therefore  think  that  the  award,  with  respect  to  compensation,  should 
not  be  held  to  be  conclusive,  but  that  it  should  be  held  to  be  prima 
facie  only.     We  would  think  that  the  award  of  the  fence-viewers 
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should  be  held  to  be  prima  facie  evidenoe  of  the  amoant  of  money 
which  one  party  should  pay  to  the  other  for  that  portion  of  the  fence 
which  the  other  party  then  owned  over  and  above  his  share,  and 
shoald  he  prima  facie  evidence  only.  And  we  would  think  that  the 
award  in  this  case  should  be  held  to  be  primal  facie  evidence,  and 
prima*  facie  evidence  only,  that  the  defendant  is  indebted  to  the  plain- 
tiff in  the  sum  of  $39.50,  with  interest,  for  that  portion  of  the  fence 
assigned  to  the  defendant  to  be  kept  up  and  repaired  by  him. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  oonourring.) 


S0HOOL*DlSTBI0T   No.  17,  GhISE   GoUNTT,  v.  N.  J.  SWATZB. 

January  Term,  1883. 

1.  School-District:  Order,  Prima  Faoie  Valid.  A  school-district  order 
in  the  following  form,  and  shown  to  have  been  signed  by  the  school-dis- 
trict director  and  the  school-district  clerk,  is  prima  facie  Yblidf  andprima 
facie  evidence  of  indebtedness  of  the  Bchool-district  to  the  payee  thereof, 
to-wit: 

"No.  74.  Elk,  Kansas,  May  31,  1879. 

"Treasurer  of  School-District  No.  17,  County  ofClutse^  Kansas:  Pay 
to  N.  J.  Swayze  the  sum  of  forty*seven  dollars,  for  school  apparatus,  out 
of  any  funds  in  your  possession  raised  or  appropriated  for  such  purpose. 
[Signed]  "W.  G.  Hunnewjell,  District  Clerk. 

[Countersigned]    "J.  G.  Johnson,  Director." 

*212      *2.  :  Powers.    Where  a  school-district  board  in  1878  pur- 
chased a  naathenaatical  chart,  and  such  chart  is  such  an  instrument  as 
might  be  considered  both  as  an  appendage  and  as  apparatus,  Tisld,  that 
the  transaction  was  not  Illegal  and  void. 

8. :  Ratification.    The  electors  of  a  s'^hool-district  may,  at  a  regular 

meeting  of  the  school-district,  ra||ify  and  approve  what  was  Irregularly 
done  by  the  school-district  board,  or  by  the  officers  of  the  district,  so  as  to 
make  their  acts  valid:  provided,  there  is  nothing  else  to  make  them  in- 
valid except  that  they  were  merely  irregular. 

Error  from  Chase  district  court. 

The  case  is  stated  in  the  opinion^ 

Peyton,  Sanders  <t  Peyton^  for  plaintiff  in  error* 

Sierry  d  Sedgwick,  for  defendant  in  error. 

Yalentinb,  J.  This  was  an  action  brought  by  N.  J.  Swayze  against 
sebooMistrict  No.  17,  Chase  countyi  Kansas,  to  recover  on  the  fol- 
lowing instrument  in  writing,  to* wit : 


/ 
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"No.  74.  Elk.  Kansas,  May  81, 1879. 

'"Treasurer  of  SchooUDUtriet  Ifo.  17,  CcmUy  of  CTiaae,  Kansas:  Pay  to 
N.  J.  Svayze  the  sum  of  forty-seven  dollars,  for  school  apparatus,  out  of  any 
foods  in  your  possession,  raised  or  appropriated  for  such  purpose. 

[Signed]  "W.  G.  Hunnbwell,  District  Clerk. 

[Countersigned]    "J.  G.  Johnson,  Director." 

And  the  following  is  a  copy  of  the  indorsement  npon  the  foregoing 
order: 

''N.  J.  Swayze.  September  26»  1879,  presented  for  payment  by  J.  S.  Doo- 
little,  [to]  treasurer  of  Chase  county.     I  hereby  refuse  to  pay  within  order. 

"D.  May,  Treasurer  Dis.  No.  17." 

A  judgment  was  rendered  in  the  court  below  in  favor  of  the  plain* 
tiff,  and  against  the  defendant,  for  the  amount  claimed,  and  the 
*213  defendant,  as  plaintiff  in  error,  now  complains  of  such  *judg- 
ment.  The  alleged  errors  are  principally  with  reference  to 
instrnetions  given  by  the  court  to  the  jury,  and  instructions  refused. 
The  court  below  instructed  the  jury,  among  other  things,  that  the 
instrqment  sued  on  was  prima  facie  valid  and  binding  upon  the  school- 
district,  and  that  it  alone  made  out  a  prima  facie  case  in  favor  of  the 
plaiDtiff,  and  against  the  school-district.  The  court  also  gave  the 
foUowing  instructions,  among  others,  to-wit : 

"(7)  Where  an  order  given  by  and  signed  by  the  director  and  clerk  of  a 
school-district  shows  upon  its  face  that  it  was  given  for  school  apparatus,  the 
law  presumes  that  it  was  given  for  a  good  consideration,  and  was  lawfully  is- 
sued; and  the  burden  would  be  on  the  district,  in  such  a  case,  to  show  any 
facts  overcoming  such  presumption;  and  it  would  not  be  sufficient,  in  such  a 
case,  to  merely  show  that  the  district  did  not  get  and  not  receive  such  appa- 
ratus; as  they  may  have  contracted  to  pay  in  advance,  or  the  property  may 
have  been  tendered  and  left  for  tbem." 

"(9)  If,  after  the  order  sued  on  was  issued  and  delivered  to  the  plaintiff, 
the  school-district,  at  a  meeting,  learned  that  the  old  order  had  been  surren- 
dered and  a  new  one  given,  and  such  meeting,  with  such  knowledge,  took  no 
steps  in  the  way  of  disapproving  such  action,  and  in  the  way  of  tendering  back 
the  old  warrant  to  tbe  plaintiff,  then  and  in  such  case  the  jury  may  find,  if 
the  evidence  warrants  it,  that  there  was  a  ratification  by  the  meeting  of  the 
action  of  the  board  which  would  place  the  order  in  the  same  situation  as 
though  previously  authorized." 

The  court  refused  to  give  the  following  instructions,  to- wit : 

''(1)  If  you  find  that  a  warrant  had  been  given  in  the  first  place  to  some 
person  other  than  the  plaintiff,  for  a  mathematical  chart  for  said  school-dis- 
trict, and  that  that  other  person  assigned  it  to  the  plaintiff,  that  warrant  was 
roid  and  without  consideration,  for  the  district  had  no  legal  authority  to  buy 
and  pay  for  such  chart  out  of  the  district  money. 

*'(2)  And  in  such  case,  if  the  order  sued  on  was  given  in  lieu  of  the  first- 
named  one,  it  was  equally  void  and  without  consideration." 

It  appears  from  the  evidence  that  about  the  forepart  of  the  year 

1878,  the  sohool  board  of  the  present  school-district  issued  an 

*214    order  on  their  treasurer  to  some  person  for  the  sum  of  *forty- 

seven  dollars.     This  ''some  person"  assigned  the  order  to  the 

present  plaintiff,  N.  J.  Swayze.     The  school-district  failed  to  pay  this 


154  KANSAS   REPOBTS. 

order;  and  afterwards  the  director  and  clerk,  in  lieu  thereof,  issued 
the  order  now  sued  on,  each  signing  the  same  at  a  separate  time  and 
place.  One  witness,  S.  N.  Wood,  testified  on  the  trial  that  "at  a 
regular  meeting  of  the  voters  of  the  school-district,  held  after  this 
new  order  was  given,  the  action  of  the  clerk  and  director  in  giving 
such  order  was  ratified  and  approved.*'  The  original  order  was  prob- 
ably given  for  a  mathematical  chart,  though  whether  such  was  the 
consideration  for  the  original  order  is  not  quite  clear.  There  was 
some  evidence  introduced  tending  to  show  that  the  chart  was  never 
delivered  to  the  district,  and  the  only  evidence  introduced  tending  to 
show  that  it  was  delivered  was  the  action  of  the  officers  of  the  district 
in  issuing  said  orders,  and  the  action  of  the  voters  of  the  district  in 
ratifying  and  approving  the  same.  There  was  no  evidence  introduced 
tending  to  show  that  the  chart  was  not  tendered  to  the  district,  and 
there  was  no  evidence  introduced  tending  to  show  when  the  chart  was 
to  be  delivered.  Upon  the  evidence  in  the  case,  and  the  instructions 
of  the  court  below,  the  plaintiff  in  error,  defendant  below,  raises  the 
following  questions:  First,  was  the  order  sued  on  prima  facie  valid 
and  binding  upon  the  district?  Second,  included  in  the  foregoing 
question  is  this  other  question :  Had  the  school-district  power  in  1878 
to  purchase  in  any  manner  school  apparatus  of  any  kind  for  the  dis- 
trict? Third,  and  included  in  the  first  question,  is  this  further  ques- 
tion: If  the  school-district  had  power,  under  any  circumstances  and 
in  any  mode,  to  purchase  school  apparatus  of  any  kind,  then  does 
the  order  signed  by  the  school-district  director  and  the  school-district 
clerk  prove  prima  facie  that  the  apparatus  purchased  was  of  that 
kind  of  apparatus  which  the  school-district  had  power  to  purchase, 
and  that  it  was  purchased  in  the  mode  authorized  by  statute  ?  Fourth^ 
had  the  school-district  power  in  1878  to  purchase  a  mathematical 

chart  for  the  district  ?  Fifth,  and  was  such  chart  purchased 
*215     in  the  manner  authorized  by  statute?    Sixth,  *wa8  the  order 

sued  on  issued  in  the  manner  provided  by  statute  ?  Seventh, 
and  if  there  were  any  irregularities  intervening  from  the  time  of  pur- 
chasing said  chart  down  to  the  time  of  issuing  the  second  order,  did 
the  school-district  ratify  and  approve  what  had  been  irregularly  done, 
so  as  to  make  the  order  sued  on  valid,  and  binding  upon  the  school- 
district  ? 

The  school  order  sued  on  seems  to  have  been  drawn  up  in  proper 
form;  and  section  7,  art.  4,  of  the  school  law  of  187^,  (chapter  122, 
Laws  1876;  chapter  92,  Laws  1879,)  provides  as  foUowB: 

"Sec.  7.  The  clerk  of  the  district  shall  draw  orders  on  the  treasurer  of  the 
district  for  moneys  in  the  hands  of  such  treasurer,  whi<3h  have  been  appor- 
tioned to  or  raised  by  the  district  to  be  applied  to  the  payment  of  teachers' 
wages,  and  apply  such  money  to  the  payment  of  the  wages  of  such  teachers 
as  shall  have  been  employed  by  the  district  board;  and  said  clerk  shall  draw 
orders  on  the  said  treasurer  for  moneys  in  the  hands  of  such  treasurer,  to  be 
disbursed  for  any  other  purpose  ordereid  by  a  district  meeting  or  by  the  district 
board,  agreeably  to  the  provisions  of  this  act." 
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And  section  4  of  the  same  article  provides  as  follows : 

"Sec.  4.  The  director  of  each  district  shall  preside  at  all  district  meetings, 
and  shall  sign  all  orders  drawn  by  the  clerk,  authorized  by  a  district  meeting 
or  by  the  district  board,  upon  the  treasurer  of  the  district,  for  moneys  col- 
lected or  received  by  him  to  be  disbursed  therein." 

From  1868  down  to  1876,  a  sohool -district  impliedly  had  the  power 
to  purchase  and  "to  furnish  a  school-house  with  black-boards,  out- 
line maps,  and  apparatus  necessary  for  illustrating  the  principles  of 
science."  Gen.  St.  1868,  c.  92,  art.  3,  §  19,  subd.  S.  But  in  1876, 
when  all  the  school  laws  of  the  state  were  revised,  this  provision 
was  left  out,  and  whether  it  was  repealed  or  not  may  be  questioned. 
Coansel  for  both  parties  in  this  case  seem  to  admit  that  it  was  re* 
pealed;  and  counsel  for  plaintiff  in  error,  defendant  below,  make  a 
strong  and  able  argument  to  show  that  it  was  repealed.  It  was  not, 
however,  repealed  expressly;  but  it  is  argued  by  counsel  that 
*216  it  was  repealed  impliedly,  although  it  is  admitted  by  them  *that 
repeals  by  implication  are  generally  not  favored.  It  is  claimed 
to  be  repealed  principally  upon  the  ground  that  the  act  of  1876,  with 
section  11,  art.  3,  thereof,  is  a  complete  substitute,  not  only  for  said 
provision,  but  for  all  previous  laws  upon  the  general  subject  of  schools. 
Now,  supposing  that  said  provision  was  repealed  by  the  act  of  1876, 
then  was  there  any  power  given  by  such  last-mentioned  act  to  school* 
districts  to  purchase  in  any  manner  school  apparatus  of  any  kind  ? 
Section  22,  art.  4,  Act  1876,  provides,  among  other  things,  that  the 
district  board  shall  '^appoint  some  suitable  person' to  act  as  librarian, 
and  to  take  charge  of  the  school  apparatus  belonging  to  the  district." 
Section  27  of  the  same  article  provides  that  the  district  board  shall 
visit  the  schools,  and,  among  other  things,  inquire  into  matters  touch- 
ing the  school  **apparatus,"  etc.;  and  section  28  of  the  same  article 
also  seems  to  contemplate  that  each  school-district  shall  have  ''school* 
apparatus.**  These  sections  all  use  the  word  ''apparatus"  along 
with  some  other  qualifying  words.  There  is  no  power,  however, 
given  by  the  school  laws  of  1876  to  school-districts  to  purchase  in 
any  manner  apparatus  of  any  kind,  unless  such  power  is  given  by 
virtae  of  the  provisions  of  section  11,  art.  3,  and  section  25,  art.  4, 
of  SQcb  school  laws,  which  provide,  among  other  things,  for  the  voting 
of  taxes  for  and  the  purchasing  of  "appendages."  Said  section  11 
provides,  among  other  things,  that  a  tax  shall  be  annually  voted  to 
build,  hire,  or  purchase  a  school-house,  and  '*to  keep  in  repair  and 
fnmish  the  same  with  the  necessary  fuel  and  appendages;"  and  said 
section  25  provides,  among  other  things,  that  "the  district  board  shall 
provide  the  tieceBaB,Tj  appendages  for  the  scbool-house  during  the  time 
a  school  is  taught  therein." 

Now,  it  is  certain  that  all  kinds  of  school  apparatus  are  not  in- 
eladed  among  the  articles  properly  denominated  "appendages;"  but 
we  think  it  is  equally  certain  that  some  kinds  of  school  apparatus  may 
be  denominated  "appendages."    For  instance,  we  would  think  that 
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« 

black-boards,  outline  maps*  and  mathematical  charts*  to  be  hang  upon 

the  vails  of  the  .school-house,  and  to  remain  there  perma- 
*217    nently,  for  the  purpose  of  ^illustrating  such  lessons  in  science, 

historj,  or  geography  as  might  be  taught  in  the  schools,  might 
properly  be  denominated  both  "school  apparatus'*  and  ^'appendages." 
A  mathematical  chart  might  be  hang  upon  the  walls  of  the  school- 
house  and  become  an  appendage;  and  it  might  also  be  use  for  the 
purpose  of  illustrating  the  science  of  mathematics*  and  thereby  be- 
come a  part  of  the  apparatus  used  by  the  school.  If  this  is  correct, 
then  the  school-district  wonld  have  power,  uuder  section  11,  art.  3, 
of  the  school  laws  of  1876,  to  vote  a  tax  to  purchase  a  mathematical 
chart;  and  the  school  board,  under  section  25,  art.  4,  of  such  school 
laws,  would  have  power  to  purchase  the  same;  and  the  school-dis- 
t!rict  director  and  clerk  would  have  power  under  said  sections  4  and 
7,  art.  4,  of  said  laws,  to  issue  an  order  on  the  treasurer  to  pay  for 
such  chart ;  and  all  this  would  be  done  upon  the  theory  that  such 
chart  would  be  a  part  of  the  appendages  and  apparatus  of  the  school- 
district;  and  such  an  order  so  drawn,  we  think,  would  he  prima  facie 
valid  and  binding  upon  the  district.  It  is  generally  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  all  officers,  and  indeed  all 
persons,  do  their  duty.  In  the  absence  of  proof  to  the  contrary,  it 
must  be  presumed  that  the  director  and  the  clerk  of  school-district 
No.  17  simply  did  their  duty  in  drawing  and  issuing  the  order  sued 
on  in  the  present  case.  In  the  absence  of  proof  to  the  contrary,  it 
must  be  presumed  that  the  electors  of  the  district  at  every  annual 
meeting  voted  all  the  taxes  required  by  law  to  be  voted  at  such  meet- 
ings, and  that  the  school  board  purchased  some  kind  of  apparatus 
which  was  necessary  and  proper  for  the  school-district  to  have,  and 
some  kind  of  apparatus  which  it  was  legal  for  the  board  to  purchase, 
and  that  the  order  sued  on  was  given  in  payment  for  such  apparatus. 
The  evidence  in  controversy,  outside  of  the  order  itself,  tends  to  show 
that  the  apparatus  for  which  it  was  given  was  a  mathematical  chart. 
Now,  it  is  possible,  and  even  probable,  that  this  mathematical  chart 
was  in  fact  worthless;  but,  as  there  was  no  evidence  showing  that  it 

was  worthless,  it  must  be  presumed  that  it  had  some  value, 
*218    and  that  it  was  worth  the  amount  which  *the  school  board 

agreed  to  pay  for  it.  If  there  were  any  irregularities  in  the 
drawing  of  the  order  sued  on,  we  would  still  think  that  the  order 
would  not  be  invalid,  for  it  would  seem  that  the  order  was  ratified 
and  approved  by  the  school-district,  at  a  regular  school-district  meet- 
ing. 

Under  the  circumstances  of  this  case,  we  cannot  say  that  any  ma- 
terial error  was  committed  by  the  court  beiowi  and  therefore  its  judg- 
ment  must  be  affirmed. 

(All  the  justices  concurring.) 
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Atchison,  T.  &  8.  F.  B«  Go.  v.  Nancy  G.  Johnson. 

January  Term,  1883. 

1.  Contract:  Champerty.  Mrs.  J.  had  a  claim  against  a  railroad  company 
for  damages  ^eged  to  haye  resulted  from  negligence  on  the  part  of  the 
railroad  company.  She  and  her  attorneys  entered  into  a  parol  contract 
that  they  would  comihence  and  prosecute  an  action  in  her  name  against 
the  railroad  company,  and  that  they  would  pay  all  the  expenses  of  the 
prosecution,  and,  in  consideration  therefor,  that  they  should  receive  for 
their  services  and  expenditures  a  certain  portion  of  the  judgment  which 
it  was  supposed  would  be  rendered  in  favor  of  the  plaintiff,  and  against 
the  railroad  company.  The  action  was  so  commenced  and  prosecuted, 
aDd  judgment  was  finally  rendered  in  favor  of  the  plaintiff, 'and  against 
the  railroad  company,  for  a  certain  sum  of  money.  The  railroad  com- 
pany immediately  commenced  to  make  preparations  to  take  the  case  to  the 
supreme  court.  While  so  doing  the  plaintiff  executed  a  written  assign- 
ment to  her  attorneys  of  that  portion  of  the  judgment  which  they  were 
to  receive  for  their  services  and  expenditures.  Afterwards,  and  while 
the  railroad  company  was  still  preparing  to  take  the  case  to  the  supreme 
court,  the  plaintiff  and  the  railroad  company  compromised  and  settled  all 
their  disputes,  and  the  plaintiff  released  and  discharged  the  judgment 
which  had  been  recovered  in  h^^r  name  against  the  railroad  company.  At 
the  time  of  this  compromise  and  settlement  and  release  and  discharge, 
hoth  the  plaintiff  and  the  railroad  company  had  notice  of  the  written  as- 
signment of  a  portion  of  the  judgment,  made  by  the  plaintiff  to  her  attor- 
neys. The  written  instrument  of  release  and  satisfaction  was  entered 
of  record.    Afterwards  the  plaintiff's  attorneys  filed  a  motion  in  her 

^219  name  to  ^set  aside  the  release  and  satisfaction  to  the  extent  of  their 
claim,  and  to  have  execution  awarded  upon  the  judgment  to  that  ex- 
tent. The  court  sustained  the  motion,  over  various  objections  made  by 
the  railroad  company.  Heldf  error;  that  the  contract  made  between  the 
plaintiff  and  her  attorneys,  including  the  original  parol  contract,  and  the 
written  assignment  made  in  consequence  thereof,  was  champertous  and 
void;  and  that  when  she  compromised  and  settled  with  the  railroad  com- 
pany, and  released  and  discharged  the  judgment,  she  conferred  upon  the 
railroad  company  the  right,  if  the  company  did  not  have  such  right 
before,  to  treat  the  contract  between  the  plaintiff  and  her  attorneys  as 
champertous  and  void;  that  the  motion  should  have  been  overruled;  that 
it  could  not  be  sustained  in  favor  of  the  plaintiff,  because  she  had  settled 
and  compromised  with  the  railroad  company,  and  released  and  discharged 
the  entire  judgment;  and  it  could  not  be  sustained  in  favor  of  her  attor- 
neys, because  to  do  so  would  be  to  enforce  a  champertous  and  void  con- 
tract.* 

2- .    Various  other  questions  discussed  In  the  opinion. 

Error  from  Bice  district  court. 

Action  brought  by  Nancy  G.  Johnson  against  the  Atchison,  Topeka 
^  Santa  Fe  Bailroad  Gdmpany,  to  recover  damages  for  personal  in- 
juries. Trial  in  February,  1880,  at  the  adjourned  December' term, 
1879,  of  the  district  court,  and  judgment  for  plaintiff  for  $3,450. 
Hareh  32,  1880,  the  plaintiff  executed  a  written  assignment  to  her 

^Sce  note  at  end  of  case. 
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attorneys  of  that  portion  of  the  judgment  which  they  were  to  receive 
for  their  services  and  expenses  in  the  action.  July  19,  1680,  the  de- 
fendant paid  the  plaintiff  $575  in  full  settlement  of  the  foregoing 
judgment,  and  received  from  her  a  written  release  and  satisfaction 
thereof,  which  was  afterwards  duly  attached  to  the  record  of  the 
judgment.  July  22,  1880,  the  plaintiff,  at  the  instance  of  her  attor- 
neys, Smith  and  Daniels,  executed  a  revocation  of  said  release,  which 
was  also  attached  to  the  record  of  the  judgment.  May  27, 1881,  the 
attorneys  aforesaid  filed  a  motion  in  plaintiff's  name  to  set  aside  the 
release  and  satisfaction  to  the  extent  of  their  claim,  and  to  have  ex- 
ecution awarded  upon  the  judgment  to  that  extent.  At  the  June  term, 
1881,  the  district  court  sustained  the  motion,  to  which  the  defendant 

raillroad  company  excepted,  and  has  brought  the  case  here. 
*220     *Oeo.  R.  Peck  and  A.  A.  JHurd,  for  plaintiff  in  error, 

W.  R.  Brown^  J.  H.  Smith,  and  A.  R.  Clarky  for  defendant  in 
error. 

Valentine,  J.  It  appears  from  the  record  in  this  case  that  on  Jan- 
uary 11, 1878,  Nancy  C.  Johnson  was  injured  by  a  fall  which  she  ex- 
perienced while  attempting  to  step  from  one  of  the  cars  of  the  Atch- 
ison, Topeka  &  Santa  Fe  Railroad  Company  to  the  ground,  at  Bay- 
mond,  Kansas.  Afterwards,  and  prior  to  April  11, 1878,  Mrs.  John- 
son entered  into  a  parol  contract  with  J.  H.  Smith  and  C.  T.  Daniels, 
as  follows :  Smith  and  Daniels  were  to  commence  and  prosecute  an 
action  in  her  name  against  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  to  recover  damages  for  the  said  injuries.  They  were  to 
pay  all  the  expenses  of  the  prosecution,  and  in  consideration  for  their 
services  and  expenditures  were  to  receive  either  one-half  of  the  amount 
of  the  judgment  to  be  recovered,  or  a  portion  of  such  judgment 
amounting  to  $2,000 ;  and  Mrs.  Johnson,  on  her  part,  was  to  receive 
either  the  other  half  of  such  judgment,  or  the  excess  of  the  judgment 
over  and  above  the  amount  of  $2,000.  As  to  which  had  the  option 
in  determining  how  the  judgment  should  be  finally  divided  when  re- 
covered the  record  does  not  clearly  show.  Afterguards,  and  on  April 
11,  1878,  Smith  and  Daniels,  in  pursuance  of  their  contract  with 
Mrs.  Johnson,  commenced  an  action  in  the  district  court  of  Bice 
county,  in  the  name  of  Uriah  D.  Johnson  and  Nancy  C.  Johnson, 
against  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  to  re- 
cover for  said  injuries;  but  they  afterwards  so  amended  their  petition 
as  to  make  Mrs.  Johnson  the  sole  plaintiff  in  the  case.  The  action 
was  afterwards  tried  by  the  court  and  a  jury,  and  on  February  4, 
1880,  judgment  was  rendered  in  the  case  in  favor  of  Mrs.  Johnson, 
and  against  the  railroad  company,  for  the  sum  of  $3,450.  The  de- 
fendant railroad  company  took  proper  exceptions  to  the  various  rul- 
ings of  the  court  during  the  trial,  and  also  moved  for  a  judg- 
*221  *ment  in  its  favor  upon  the  verdict  and  findings  of  the  jury, 
and  also  moved  for  a  new  trial ;  which  motions  were  overruled 
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by  the  coart,  to  which  ralings  the  defendant  duly  excepted.  The  de- 
fendaDtthen  made  a  case  for  the  supreme  court,  which  case  was  duly 
aerved,  settled,  signed,  and  authenticated,  and  was  duly  filed  in  the 
office  of  the  clerk  of  the  district  court  of  Bice  county.  On  March 
22, 1880,  Mrs.  Johnson,  in  consideration  of  her  previous  parol  con- 
tract with  Smith  and  Daniels,  and  of  the  services  rendered  by  them 
in  the  case,  and  of  money  expended  by  them  in  the  prosecution  of 
the  case,  duly  executed  the  following  assignment  to  Smith  and  Dan- 
iels, to-wit : 

"Rice  County,  Kansas,  March  22,  1880. 
"For  and  in  oonsideration  of  the  sum  of  five  hundred  dollars,  to  me  in  hand 
paid,  and  legal  services  for  me  performed,  by  J.  H.  Smith  and  0.  T.  Daniels, 
1  do  hereby  sell  and  assign  to  the  said  J.  H.  Smith  and  C.  T.  Daniels,  an  in- 
terest of  two  thousand  (2,000)  dollara  in  a  judgment  of  $3,450  in  my  favor, 
and  against  the  Atchison,  Topeka  &  Sante  Fe  Railroad  Company,  in  the  dis- 
trict court  of  Kice  county;  and  I  do  authorize  the  said  Smith  and  Daniels  to 
r^erve  the  said  sum  out  of  the  Siiid  judgment,  when  they  may  collect  the 
same;  or  I  do  authorize  the  clerk  of  the  district  court  to  pay  them  that  sum, 
and  interest  at  seven  per  cent,  on  the  same  from  January  6,  1880. 

"Nancy  C.  Johnson.'* 

On  July  19,  1880,  Mrs.  Johnson  and  the  railroad  company  settled 
and  compromised  all  their  disputes,  and  Mrs.  Johnson  executed  the 
following  release,  to-wit : 

"Judgment  $3,450.  $575.  For  and  in  consideration  of  the  sum  of  five 
hundred  and  seventy-five  dollars  to  me  in  hand  paid  by  the  defendants  in  the 
above  action,  I  do  hereby  acknowledge  a  full  release,  discharge,  and  satisfac- 
tion of  the  above  judgment  and  costs,  and  do  direct,  authorize,  and  request 
the  clerk  of  said  court  to  enter  upon  the  judgment  docket  of  said  court  a  full 
release,  discharge,  and  satisfaction  of  the  same. 

[Signed]  "Nanot  C.  Johnson. 

*"  Dated  July  19,  1B80. 

"Witness:    Wabben  Wtnant,  J.  G.  Waters." 

The  judgment,  as  it  appears  in  the  records  of  the  district  court  of 
Bice  county,  was  duly  entered  satisfied;  and  this  release  was  at- 
tached to  the  judgment. 
*822  *It  is  admitted  by  the  parties  that  the  railroad  company  had 
notice  of  the  origiqal  parol  contract  between  Mrs.  Johnson 
and  Smith  and  Daniels;  but  whether  the  railroad  company  had  any 
notice  or  knowledge  of  the  assignment  made  by  Mrs.  Johnson  to 
Smith  and  Daniels  is  a  disputed  question  of  fact.  We  shall  say  more 
with  reference  to  this  question  hereafter. 

Afterwards,  and  on  July  22,  1880,  Mrs.  Johnson,  at  the  instance 
of  Smith  and  Daniels,  executed  the  following  revocation  of  said  re- 
lease,  to-wit : 

"I,  Nancy  0.  Johnson,  do  hereby  declare  that  the  foregoing  instrument, 
purporting  to  be  a  release  and  satisfaction  of  the  foregoing  judgment,  was 
only  intended  as  a  release  of  fourteen  hundred  and  fifty  dollars,  and  interest 
on  the  same  at  seven  per  cent,  since  the  rendition  of  said  judgment;  tluit  the 
remainder  of  said  judgment,  two  thousand  dollars,  was  assigned  to  J.  H. 
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Smith  and  C.  T.  Daniels  for  ^eririces  rendered  and  money  advanced  by  them 
on  the  twenty-second  day  of  March,  1880 ;  and  that  I  had  no  authority  to  settle 
or  compromise  their  said  interest  in  the  said  Judgment,  and  did  not  intend  to 
include  their  interest  in  the  said  release. 

[Signed!  *Nanoy  0.  Johnson." 

This  revocation  was  also  attached  to  the  judgment,  as  jt  appears  in 
the  records  of  the  district  court  of  Bice  county. 

The  great  preponderance  of  the  evidence,  if  not  the  entire  evidence, 
shows  that  Mrs.  Johnson,  when  she  entered  into  the  contract  of  set- 
tlement with  the  railroad  company,  and  when  she  signed  said  release, 
intended  to  inclade  the  entire  judgment,  and  to  release  the  entire 
judgment,  without  any  reference  whatever  to  any  supposed  interests 
which  Smith  and  Daniels  might  have  had  in  the  judgment.  Indeed, 
we  think  it  may  be  said  that  there  was  no  competent  or  legitimate 
evidence  to  the  contrary.  But  whether  she  could  make  each  a  set- 
tlement, and  execute  a  valid  release  of  the  entire  judgment,  including 
Smith's  and  Daniel's  supposed  interests  therein,  is  one  of  the  prin- 
cipal questions  involved  in  the  case,  and  is  really  the  only  question 
in  this  connection.     Nothing  further  was  done  in  the  case  by  either 

party,  or  by  any  person,  until  May  27,  1881. 
*223  *0n  May  10, 1881,  section  656  of  the  Civil  Code  was  so  amended, 
by  an  act  of  the  legislature,  which  then  took  effect,  that  no 
proceeding  to  reverse,  vacate,  or  modify  any  judgment  or  final  order 
of  the  district  court  could  thereafter  be  commenced  in  the  supreme 
court  unless  the  same  was  begun  within  one  year  after  the  rendition 
of  the  judgment,  or  the  making  of  the  final  order.  This  statute,  by 
its  terms,  had  the  effect  to  bar  and  abrogate  the  then  existing  right 
of  the  defendant  railroad  company  to  take  the  case  to  the  supreme 
court. 

On  May  27,  1881,  Smith  and  Daniels  made  a  motion,  in  the  dis- 
trict court  of  Bice  county,  in  the  name  of  Mrs.  Johnson,  to  vacate 
and  set  aside  her  said  release  and  satisfaction  of  said  judgment  to  the 
extent  of  $2,000,  and  that  execution  be  awarded  on  such  judgment 
for  that  amount.  At  the  June  term  of  the  district  court,  1881,  this 
motion  came  on  for  hearing,  and  the  defendant  objected  to  the  hear- 
ing of  the  motion,  and  to  tbe  introduction  of  any  evidence  in  support 
thereof,  upon  the  ground  that  the  matters  and  things  set  forth  therein 
were  not  properly  determinable  by  the  court  upon  motion,  but  should 
be  determined  only  by  a  jury  upon  proper  suit  brought,  and  upon  is- 
sues properly  joined  upon  petition  and  answer;  which  objection  was 
overruled  by  the  court,  and  the  defendant  duly  excepted.  The  mo- 
tion  was  then  heard  by  the  court,  without  a  jury,  upon  written  and 
oral  evidence;  and  upon  such  hearing  the  court  sustained  the  motion, 
and  ordered  that  the  satisfaction  of  the  judgment  previously  made 
and  entered  should  be  vacated  and  set  aside  to  the  amount  of  $2,000, 
and  that  execution  for  that  amount,  and  for  costs,  be  awarded  against 
the  railroad  company;  to  which  order  of  the  court  the  defendant  duly 
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excepted,  and  then  moved  for  a  new  trial  and  a  rehearing^  which  mo- 
tion for  a  new  trial  and  a  rehearing  was  overruled,  to  which  ruling 
the  defendant  again  excepted.  The  defendant  then  made  a  case  for 
the  supreme  court,  which  ease  was  duly  served,  settled,  signed, 
^224  and  anthenticated,  and  the  defendant  now,  as  plaintiff  *in  er- 
ror, brings  the  case  to  this  court,  and  asks  that  the  said  order 
of  the  district  court  be  vacated  and  reversed. 

There  are  many  questions  involved  in  this  case,  some  of  which  are 
difficult  to  be  determined,  though  many  of  them  we  think  are  easy 
of  solution. 

That  Mrs.  Johnson's  judgment  was  vaKd  and  binding  as  against 
the  railroad  company  up  to  the  time  when  she  and  the  railroad  com- 
pany made  their  settlement,  we  think  there  can  be  no  question;  for 
the  judgment  was  rendered  by  a  court  of  competent  jurisdiction, 
which  at  the  time  had  jurisdiction  of  all  the  parties  and  of  the  sub- 
ject-matter of  the  action ;  and  the  judgment  remained  valid  and  un- 
satisfied and  unreversed  up  to  the  time  when  such  settlement  was 
made.  No  champertous  contract  on  the  part  of  Mrs.  Johnson  and 
her  attorneys  could  have  the  effect  to  destroy  Mrs.  Johnson's  right  to 
prosecute  the  action  to  judgment,  and  to  enforce  such  judgment 
against  the  railroad  company.  Allison  v.  G.  &  N.  W.  B.  Co.,  42  Iowa, 
275;  Courtrigbt  v.  Bums,  14  Cent.  Law  J.  89.  Also,  except  for  the 
interest  which  Smith  and  Daniels  are  supposed  to  have  had  in  Mrs. 
Johnson's  claim  and  judgment  against  the  railroad  company,  she  and 
the  railroad  company  had  the  incontrovertible  right  at  all  times  to 
settle  and  compromise  all  their  disputes,  and  finally  to  have  the  judg- 
ment rendered  between  them  released,  satisfied,  and  discharged,  and 
wholly  annulled,  and  to  do  so  in  the  very  manner  in  which,  and  for 
the  very  consideration  for  which,  all  these  things  were  attempted  to 
be  done  by  them.  This  we  think  necessarily  follows  from  the  decis- 
ions heretofore  made  by  this  court  in  the  cases  of  Walrath  v.  Wal- 
rath,  27  Kan.  *395,  ♦399;  and  Clay  v.  Hoysradt,  8  Kan.  *74.  See, 
also,  Beid  v.  Hibbard,  6  Wis.  175.  The  question  then  arises:  Could 
Mrs.  Johnson  and  the  railroad  company  so  settle  their  affairs,  and 
80  release,  satisfy,  and  discharge  said  judgment,  that  the  settlement 
and  discharge  would  be  valid  and  binding  upon  all  parties,  including 
Smith  and  Daniels,  notwithstanding  the  supposed  interest 
*225  which  Smith  and  Daniels  ♦claimed  to  have  in  the  judgment? 
This  question  involves  many  others:  Was  the  original  con- 
tract between  Mrs.  Johnson  and  Smith  and  Daniels  champertous  and 
Toid?  And,  if  so,  did  it  render  the  subsequent  contract  between  them, 
asBi^ing  an  interest  of  $2,000  in  the  judgment  to  Smith  and  Dan- 
iels, void  ?  Or  was  this  subsequent  contract  itself  champertous  and 
Yoid?  Can  the  raileoad  company  raise  these  questions  of  champerty 
as  against  Smith  and  Daniels  ?  and  can  it  do  so  in  the  manner  in 
which  it  attempted  to  do  so* in  the  present  case?  Can  a  judgment 
be  divided,  and  a  portion  thereof  be  absigned  to  a  third  person,  and 
V.29K— 11 
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the  other  portion  be  retained  by  the  judgment  creditor?  Can  tfaia  be 
done,  either  with  or  without  the  consent  of  the  jadgment  debtor? 
Had  the  railroad  company,  at  the  time  it  settled  with  Mrs.  Johnson, 
and  at  the  time  the  release  of  the  judgment  was  made  and  entered, 
any  notice  of  the  assignment  of  the  (2,000  interest  in  the  judgment 
to  Smith  and  Daniels?  Is  a  notice,  merely  in  parol,  sufficient  in 
such  a  case,  or  must  the  notice  be  in  writing?  And  did  the  railroad 
company  ever  consent  to,  or  ratify,  any  such  assignment? 

The  question  whether  the  railroad  company  had  any  notice  of  the 
assignment  by  Mrs.  Johnson  to  Smith  and  Daniels,  was  at  the  time 
of  the  hearing  of  the  motion  and  still  is  a  disputed  question  of  fact. 
The  question,  however,  was  submitted  to  the  court  below  principally 
upon  oral  testimony;  and  this  testimony  was  very  conflicting,  and  so 
evenly  balanced  as  to  make  it  very  difficult  to  determine  upon  which 
side  the  preponderance  existed;  and  the  conrt  below  found  in  favor 
of  Smith  and  Daniels,  and  against  the  railroad  company;  and  there- 
fore we  must  now  bold,  for  the  purposes  of  the  case,  that  the  railroad 
company  had  notice  of  the  assignment.  This  supposed  notice  was 
given  some  time  after  the  assignment  was  made,  and,  at  most,  was 
given  only  in  parol;  and  therefore  the  further  question  arises :  Is  a 
notice  in  parol  sufficient  in  such  a  case  ? 

It  would,  perhaps,  be  proper  here  to  state  that  Smith  and  Dan- 
*226     iels  do  not  claim  to  have,  or  to  be  entitled  to,  any  attor'^ney's 

lien  in  the  case;  and  therefore  the  question  as  to  what  kind  of 
notice  should  be  given  in  order  to  enforce  an  attorney's  lien  does  not 
enter  into  this  case.  Smith  and  Daniels  rely  simply  and  solely  upon 
the  assignment  made  by  Mrs.  Johnson  to  them  of  the  $2,000  interest 
in  the  judgment,  and  upon  the  knowledge  which  it  is  claimed  the 
railroad  company  had  of  such  assignment,  and  of  the  supposed  as- 
sent which  it  is  claimed  the  railroad  company  gave  to  such  assign- 
ment. There  is  no  sufficient  evidence,  however,  upon  which  to  found 
any  just  supposition  that  the  railroad  company  ever  assented  to  such 
assignment  in  any  such  manner  as  to  make  it  binding  upon  the 
company,  if  such  assent  were  at  all  necessary  to  make  it  binding 
upon  the  company.  For  the  purposes  of  the  case,  we  must  suppose 
that  the  railroad  company  had  knowledge  of  the  assignment  after  it 
was  made ;  and  Smith  and  Daniels  testified  that  one  of  the  defend- 
ant's attorneys  said  to  them,  at  one  or  more  times,  that  he  woold 
give  them  $2,500  to  settle  the  judgment  with  Mrs.  Johnson;  and 
that  they  ciould  thereby  make  $2,000  clear;  that  they  told  bim  that 
they  had  an  interest  in  the  judgment;  that  he  said  he  understood 
that,  that  it  was  all  right,  and  that  be  did  not  care  who  got  the 
$2,500;  that  he  would  just  as  soon  give  the  money  to  Smith  and 
Daniels  as  to  Mrs.  Johnson ;  and  asked  if  they  would  take  $1,600  for 
their  interest.  But  there  was  no  evidence  introduced  tending  to  show 
that  the  railroad  company,  or  any  of  its  attorneys  or  agents,  ever  as- 
sented to  the  judgment  itself,  or  to  any  portion  thereof,  or  ever 
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agreed  to  pay  anything  thereon,  except  by  way  of  settlement  and 
compromise.  At  the  time  when  this  oonversation  occurred,  the  rail- 
roal  company  was  preparing  to  take  the  case  to  the  supreme  court, 
and  did  not  abandon  the  intention  of  doing  so  until  after  the  settle- 
ment was  made  with  Mrs.  Johnson. 

There  is  still  another  question  involved  in  this  case;  back  and  be- 
hind  all  the  foregoing  questions,  there  still  exists  the  question :  Did 
the  court  below  have  jurisdiction  to  hear  and  determine  all  the 
qoestions  involved  in  the  controversy  between  Smith  and  Dan- 
*227  iels  on  the  one  side,  and  the  railroad  company  on  the  *other, 
against  the  consent  of  the  railroad  company,  upon  nothing 
but  a  bare,  simple  motion  ?  Upon  the  side  of  the  plaintiff  in  error, 
see  McDonald  v.  Falvey^  18  Wis.  571;  and  on  the  side  of  the  defend, 
ant  in  error,  see  Wilson  v.  Stilwell,  14  Ohio  St.  464;  Laughlin  v. 
Fairbanks,  8  Mo.  867. 

It  must  be  remembered,  however,  that  Smith  and  Daniels  were  not 
parties  to  this  judgment^  and  that  the  entire  judgment  was  not  as- 
signed to  them;  hence  authorities  holding  that  a  party  to  the  judg- 
ment,  or  an  assignee  of  the  entire  judgment,  may  have  an  erroneous 
satisfaction  of  the  judgment  set  aside  and  vacated  on  motion,  have 
bnl  little  application  to  this  case.  But  passing  over  all  other  ques. 
tions  for  the  present,  and  to  the  main  and  principal  question, — the 
one  that  involves  the  merits  of  the  case, — was  the  original  contract, 
entered  into  between  Mrs.  Johnson  and  Smith  and  Daniels,  cham- 
pertoQB  and  void  ?  We  think  this  question  must  necessarily  be  an- 
swered in  the  affirmative.  It  has  every  element  of  champerty  in  it. 
It  was  prosecuted  for  a  portion  of  the  expected  judgment,  and  for  no 
other  consideration;  and  Smith  and  Daniels  agreed  to  pay  all  the 
eosts  and  expenses  necessary  to  be  paid  in  such  prosecution.  This 
makes  the  contract  unquestionably  champertous.  Boardman  v. 
Thompson,  25  Iowa,  487;  Adye  v.  Hanna,  47  Iowa,  264;  Martin  v. 
Clarke,  8  B.  I.  389,  5  Amer.  Bep.  586;  Low  v.  Hutchinson,  37  Me. 
196;  Weakly  v.  Hall,  18  Ohio,  167;  Scobey  v.  Boss,  13  Ind.  117;  Co- 
qoillard  v.  Bearss,  21  Ind.  479;  Lafferty  v.  Jelley,  22  Ind.  471; 
Greenmanv.  Cohee,  61  Ind.  201;  Duke  v.  Harper,  66  Mo.  51 ;  Moody 
V.Harper,  38  Miss.  601;  Copley  v.  Lambeth,  1  La.  Ann.  316;  'T 
Wait,  Act.  &  Def.  c.  31,  art.  8,  pp.  73-76. 

Authorities  may  be  found  holding  that  a  contract  between  an  attor- 
ney and  bis  client  for  a  purely  contingent  fee,  or  a  contract  of  pur- 
chase and  sale  between  an  attorney  and  his  client  of  an  interest  in 
tangible  property  adversely  claimed,  or  adversely  held  by  some  third 
person,  which  property  is  then,  or  is  likely  to  be,  the  subject 
*228  of  litigation,  is  not  a  ^champertous  contract;  but  such  au- 
thorities have  no  application  to  this  case.  For  the  purposes 
of  this  case  we  shall  assume  that  such  authorities  are  correct,  and 
that  sQch  eontraeis  are  not  champertous.  The  contract  in  the  pres^ 
ent  ease  was  that  the  attorneys  should  commence  and  prosecute  the 
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present  action  at  their  own  cost  and  expense,  and  for  no  other  con- 
sideration than  merely  a  portion  of  the  judgment  to  be  recovered; 
and  the  assignment  in  the  present  case  was  simply  a  reducing  to 
writing  the  terms  of  the  original  champertons  contract.  With  refer- 
ence to  this  contract,  and  the  assignment,  Mr.  Daniels  testified  as 
follows : 

'*  Question.  State  the  contract  yon  and  Smith  made  with  Mrs.  Johnson,  in 
regard  to  your  interest  in  this  judgment.  ATiatoer,  The  contract  was  that 
we  should  take  the  case  and  pay  all  the  expenses  of  the  suit,  and  give  her 
either  Sl*500  or  one-half  of  the  judgment.  Q.  You  were  to  attend  to  the  liti- 
gation, and  pay  all  the  expenses  of  the  suit?  A,  Yes,  sir.  Q,  All  other  at- 
torneys in  the  case  you  were  to  pay?  A.  Yes,  sir.  Q.  If  there  were  any 
other  attorneys  employed  in  all  that  time,  all  expenses  were  to  be  paid  by 
you  and  S<nith?  A.  Yes,  sir.  Q.  This  instrument  [the  assignment]  was 
simply  carrying  this  out?  A,  Yes,  sir;  it  was  made  the  twenty-second  day 
of  March.  Q.  Simply  making  it  in  writing?  A.  Yes,  sir;  the  contract  was 
made  long  before.  Q.  But  not  reduced  to  writing?  A.  Ko,  sir.  We  went 
and  asked  her  how  she  understood  the  contract.  Q.  Was  tliat  $500  (men- 
tioned as  a  part  consideration  for  the  assignment)  ever  paid  ?  A.  We  did  not 
pay  that  amount  at  that  time.  Q.  That  was  simply  inserted?  A.  We  had 
paid  a  good  deal.  Q.  That  was  simply  to  cover  what  the  expense  of  litiga- 
tion had  been  to  you?  A.  I  don't  know  how  much  we  had  paid  at  the  time. 
Q,  You  don't  mean  that  you  paid  her  that  $500  in  money?    A,  No,  sir." 

The  assignment  was  for  no  other  or  additional  consideration 
*229     than  the  original  champertous  contract,  and  the  services  ^ren- 

dered  and  the  money  expended  under  and  in  pursuance  of  such 
original  champertous  contract;  and  the  relations  between  Mrs.  John- 
son and  Smith  and  Daniels  were  therefore'  no  better  and  no  worse 
after  the  assignment  was  made  than  they  were  before.  The  assign- 
ment was  therefore,  like  the  original  champertous  contract,  simply 
champertous  and  void;  and  Mrs.  Johnson  bad  at  all  times  an  abso- 
lute right  to  treat  it  as  champertous  and  void.  She  had  the  right  to 
collect  the  entire  judgment,  unless  the  railroad  company  took  the  case 
to  the  supreme  court  to  have  the  judgment  reversed,  or  she  bad  the 
right  to  compromise  and  settle  all  her  disputes  with  the  railroad  com- 
pany, and  to  release  and  discharge  the  entire  judgment,  as  she  did. 
She  in  fact  had  an  absolute  and  unqualified  right  to  do  as  she  pleased 
with  the  judgment;  and  this,  notwithstanding  the  champertons  claim 
of  Smith  and  Daniels  to  a  portion  of  the  judgment.  The  mere  fact 
that  both  she  and  the  railroad  company  had  knowledge  of  the  assi^- 
ment  could  not  affect  her  right  to  dispose  of  the  judgment  as  she 
pleased,  and  to  whom  she  pleased;  and  Smith  and  Daniels  had  no 
legal  right  to  interpose  any  objection,  or  to  raise  any  question,  or  to 
make  any  complaint  with  reference  to  any  disposition  which  she  might 
make  of  .the  judgment;  and,  this  being  so,  it  necessarily  follows  that 
after  the  railroad  company  settled  and  compromised  all  its  disputes 
with  Mrs.  Johnson,  and  after  obtaining  a  full  and  complete  release 
and  discharge  of  the  judgment,  it  also  had  the  right,  the  same  as 
Mrs.  Johnson  had,  to  treat  the  assignment  to  Smith  and  Daniels  as 
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a  DDllity.  Sappose  that  Mrg.  Johnson  had  enforced  the  collection 
of  every  cent  of  her  judgment, — and  the  ohamperfeons  contract  be- 
tween herself  and  her  attorneys  would  not  have  prevented  her  from 
doing  so, — ^then  could  her  attorneys  collect  (2,000  more  from  the  de« 
fendant?  After  she  had  collected  the  whole  of  her  judgment,  would 
not  the  defendant  be  released?  And,  if  so,  why  could  she  not  com- 
promise the  matter,,  and  take  a  portion  of  the  judgment  ?  and  cer- 
tainly so,  while  the  judgment  had  not  yet  become  an  absolute 
*230  finality.  We  have  already  stated  that,  as  ^against  the  rights 
of  Mrs.  Johnson,  the  railroad  company  had  no  right  to  set  up 
as  a  defense  the  champertous  contract  between  herself  and  her  at- 
torneys, for  she,  at  all  times  and^  on  all  occasions,  had  the  right  to 
treat  the  champertous  contract  as  null  and  void,  and  to  recover  on 
her  own  account  the  whole  of  her  claim ;  but,  as  against  Mrs.  John- 
son, the  railroad  company  had  and  now  has  the  right  to  interpose  the 
compromise  and  settlement,  and  the  release  and  discharge  of  the 
jadgment,  as  a  full  and  complete  defense  to  all  claims  which  she 
might  at  any  time  set  up  against  the  railroad  company. 

There  is  no  pretense  upon  the  evidence  that  any  fraud  was  prac- 
ticed on  Mrs.  Johnson  in  procuring  the  compromise  or  settlement, or 
discharge  or  release  of  the  judgment.  She  had  full  knowledge  of  all 
the  facts,  and  with  such  knowledge  voluntarily  made  such  compromise 
and  settlement  and  release  and  discharge;  and  this,  at  a  time  when 
tbe  judgment  had  not  yet,  from  lapse  of  time  or  from  any  other  cause, 
become  absolutely  final,  but  was  still  subject  to  be  taken  to  the  su- 
preme court  for  further  adjudication.  Hence,  although  the  railroad 
tompany  cannot,  as  against  Mrs.  Johnson,  interpose  the  defense  of 
champerty,  yet  it  can,  as  against  her,  interpose  the  defense  that  all 
matters  of  difference  between  them  have  been  legally  compromised 
and  settled,  and  the  judgment  absolutely  and  wholly  discharged,  fiut, 
as  against  Smith  and  Daniels,  we  think-  the  railroad  company  can 
interpose  the  defense  of  champerty.  They  are  attempting  to  enforce 
the  champertous  contract,  and  not  merely  to  ignore  it,  as' Mrs.  Jolm- 
son  has  done,  and  as  she  would  do,  in  a  contest  between  her  and  the 
railroad  company,  provided  the  railroad  company  had  attempted  to 
set  np  Bueh  a  defense  as  against  her.  Probably  they  could  not  en- 
force  their  champertous  contract  anywhere,  or  against  any  person  or 
corporation;  but  they  certainly  cannot  enforce  it  against  the  defend- 
ant, nnder  the  present  circumstances.  Mrs.  Johnson,  we  think,  had 
the  unquestionable  right  to  treat  the  contract  between  herself  and  her 
attome^^s  as  champertous  and  void;  and  the  railroad  com- 
**231  pany,  by  compromising  and  settling  all  their  disputes  with  *her 
and  obtaining  a  release  and  discbarge  of  the  judgment  from 
fier,  has  succeeded  to  ail  her  rights.  If  she  had  the  right  to  set  up 
the  defense  of  champerty  as  against  Smith  and  Daniels,  then  the  rail- 
road company,  which  has  aueoeeded  to  her  rights,  undoubtedly  has 
the  same  right.     But  probably  Smith  and  Daniels  could  not  enforce 
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their  cbampertoas  contract  against  any  person  or  in  any  proceeding. 
8mitb.and  Daniels,  in  their  brief,  have  saggested  that  champerty  mast 
be  pleaded.  This  is  probably  generally  true,  thoagh  several  courts 
have  held  otherwise.  Greenman  v.  Gohee,  61  Ind.  201;  Webb  v. 
Armstrong,  5  Humph.  379;  Morrison  v.  Deaderick,  10  Humph.  342 ; 
Barker  v.  Barker,  14  Wis.  131,  143.  In  the  present  case,  however, 
there  was  no  fair  opportunity  for  setting  up  the  defense  in  any  formal 
pleading.  Smith  and  Daniels  are  attempting  to*enforce  their  claim 
by  a  mere  motion ;  and  it  is  very  rare  that  an  answer  in  the  nature 
of  a  pleading  is  allowed  to  be  filed  to  a  mere  motion;  but  every  de- 
fense that  may  be  allowed  in  the  particular  case  is  usually  allowed 
as  against  the  motion,  without  the  adverse  party's  filing  any  plead- 
ing. Probably  Smith  and  Daniels  should  have  prosecuted  their  claim 
by  a  regular  action ;  and  then  formal  pleadings  would  necessarily 
have  been  required  from  every  party  who  wished  to  set  up  any  cause 
of  action  or  any  defense.  But  they  did  not  choose  to  prosecute  their 
claim  by  the  commencement  of  a  formal  action,  but  chose  rather  to 
prosecute  the  same  by  a  mere  motion,  and  in  the  name  of  Mrs.  John- 
son ;  aud  hence  they  had  no  right  to  require  the  defendant  to  file  a 
formal  answer  to  their  motion.  We  think  the  defendant  had  the 
right  to  interpose  the  defense  of  champerty  in  the  manner  in  which 
it  did  in  the  present  case. 

The  plaintiff  in  error,  defendant  below,  raises  the  further  question 
that  a  judgment  cannot  be  so  divided  that  a  portion  thereof  may  be 
assigned  to  a  third  person,  and  the  other  portion  retained  by  the 
judgment  creditor;  and  cites  as  authority  therefor.  Love  v.  Fair- 
field, 13  Mo.  300;  Mandeville  v.  Welch,  5  Wheat.  286;  and  Freem\ 
Judgm.  §  424.  We  suppose  that  a  portion  of  a  judgment 
*282  *cannot  be  assigned  at  law,  but  that  it  may  be  assigned  in 
equity;  or,  in  other  words,  we  suppose  that  a  portion  of  a 
judgment  cannot  be  assigned  so  as  to  be  enforced  in  a  mere  legal  pro- 
ceeding, but  that  it  can  be  assigned  so  as  to  be  enforced  in  equity 
wherever  it  is  equitable  that  the  same  shall  be  enforced.  Whether 
Smith's  and  Daniels'  motion  in  the  name  of  Mrs.  Johnson  is  an  equi- 
table proceeding  it  is  not  necessary  for  us  now  to  decide. 

There  are  some  other  questions  involved  in  this  case,  not  yet  de- 
cided; but  we  do  not  think  that  it  is  necessary  to  decide  them  now. 

The  order  of  the  court  below  sustaining  the  said  motion  will  be  re- 
versed. 

HoRTON,  G.  Jm  concurring. 

Brbwer,  J.,  (dissenting.)  I  dissent  from  the  opinion  and  judg- 
ment in  this  case.  Whatever  might  have  been  the  force  of  the  plain- 
tiff's release,  if  there  had  been  no  assignment  by  her  of  the  portion 
of  the  judgment,  after  such  assignment,  and  after  knowledge  thereof 
by  the  railroad  company,  I  think  the  interest  of  the  attorneys  in  that 
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judgment  should  be  protected.  It  is  conceded  in  the  opinion  that  an 
assignment  of  a  portion  of  the  judgment  can  be  enforced  in  equity 
wheneyer  it  is  equitable  that  the  same  should  be  enforced ;  and  I  think 
in  this  case  it  is  equitable  that  the  assignment  be  enforced.  It  is 
clear  that  the  attorneys  paid  out  money  and  did  work,  and  I  think  it 
equitable  that  they  should  receive  compensation  therefor.  Prior  to 
the  release,  I  believe  we  all  agree  that  the  railroad  company  could 
not  raise  the  question  of  champerty;  and  prior  to  the  company's  ob- 
taining the  release,  the  plaintiff  and  her  attorneys  had  satisfactorily 
adjusted  the  amount  of  compensation,  and  she  had  assigned  a  portion 
of  the  judgment  in  satisfaction  thereof.  When  all  this  had  been  done, 
and  done  with  the  knowledge  of  the  company,  I  think  its  settlement 

with  the  plaintiff  gave  it  no  right  to  challenge  that  assignment. 
*333    I  think  it  highly  inequitable  that  it  should  be  per^mitted  to  do 

so.  pnquestionably,  as  I  think,  the  plaintiff  never  intended 
that  such  should  be  the  effect  of  her  release,  or  that  the  railroad  com- 
pany should,  in  consequence  thereof,  be  able  to  deprive  her  attorneys 
of  all  compensation. 

NOTB. 

The  essential  characteristic  ingredient  of  champerty  is  theintont  to  promote  litigation. 
The  J.  Carl  Jackson.  29  Fed.  Rep.  896.  The  New  York  Code  contemplates  a  case  in 
which  the  action  might  never  have  been  brought  but  for  the  inducement  of  a  loan  or 
advance  offered  by  the  attorney,  and  b^  which  the  latter,  by  officious  interference,  pro- 
cures the  suit  to  be  brought,  and  obtains  a  retainer  in  it.  Fowler  v.  Oallan,  (N.  x .)  7 
N.E.  Rep.  169.  One  who  is  really  a  party  to  the  suit,  and  bound  for  the  coats  therein, 
may  agree  with  another  party  in  interests  to  pay  the  entire  costs,  if  that  party  will 
join  in  the  suit.    Jewel  v.  Neidy.  (Iowa,)  16  N.  W.  Rep.  141. 

The  attorney  may  agree  upqn  nis  oompensation,  and  it  may  be' contingent  upon  his 
RiccesB,  payable  out  of  the  proceeds  of  the  litigation.  Fowler  T,  Gallan,  (N.  Y.)  7  N. 
E.  Rep.  169;  Jeffries  v.  Mutual  Life  Ins.  Co.,  4  Sup.  Ct.  Bfip,  8;  Blaisdell  v.  Ahern, 
(MasB.)  U  N.  E.  Rep.  681;  Phillips  v.  South  Park  CJom'rs,  (111.)  10  N.  E.  Rep.  230; 
Wliwlow  y.  Central  Iowa  R.  Co.,  (Iowa,)  32  N.  W.  Rep.  330 ;  Jewel  v.  Neidy,  (Iowa,) 
16  N.  W.  Rep.  141.  To  constitute  champerty,  there  must  be  an  agreement  on  the  part 
of  tbechampertor  to  carry  on  the  party's  suit  at  his  own  expense,  as  well  as  for  a  share 
of  the  thiuR  or  money  to  be  recovered.  Jewel  v.  Neidy,  (Iowa,)  16  N.  W.  Rep.  141 ; 
Jeffrie;}  v.  Mutual  Life  Ins.  Co.,  4  Sup.  Ct.  Rep.  8 ;  Blaisdell  v.  Abern,  (Mass.)  11  N.  E. 
Rep.  681;  Phillips  v.  South  Park  Com'rs,  (111.)  10  N.  E.  Rep.  280.  The  fact  that  there 
la  a  champertoas  and  illegal  contract  between  plaintiff  and  his  attorney  for  the  prose- 
cution of  a  cause  of  action  is  no  ground  of  defense  to  the  action,  and  can  only  be  set  up 
by  the  client  against  the  attorney  when  the  champertons  agreement  itself  is  sought  to 
be  enforced.  Ck)urtright  v.  Burues,  13  Fed.  Rep.  317 ;  Mclntyre  v.  Thompson,  10  Fed. 
Bep.532;  Vimont  v.  Chicago  &  N.  W.  R.  Co.,  (Iowa,)  21  N.  W.  Rep.  9;  Small  v.  Chi- 
ttgo,  R,  I.  A  P.  R  Co.,  (Iowa,)  8  N.  W.  Rep.  437. 

An  attorney  who  borrows  money  of  a  client  with  which  to  purchase  a  claim  against 
a  third  party,  with  the  view  of  bringing  a  suit  thereon  in  the  client's  name,  but  really 
in  his  own  niterest,  violates  the  statute,  (now  Code  Civil  Proc.  {  73,)  and  an  action  on 
the  claim  will  not  lie.  Browning  v.  Marvin,  (N.  Y.)  2  N.  E.  Rep.  636.  A  contract  by 
Tbich  the  attorney  is  to  pay  the  expenses  of  the  litigation,  and  receive  as  his  com- 
pensation a  pcMtion  of  the  sum  realized,  is  ohampertous.  Courtright  y.  Bumes,  13  Fed. 
Rep.  817. 
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Gabbison  Wilbon  v.  L.  0.  Jahm. 
January  Term,  1883. 

1.  Supreme  Court:  Case  Made.    Various  irregularities  occurring  in  tbe 

district  court,  and  in  making,  settling,  signing,  filing,  and  authenticating 
a  case  for  tbe  supreme  court,  referred  to  and  held  not  to  be  aufficient  to 
authorize  a  dismissal  of  the  case  from  the  supreme  court.' 

2.  Case  Made :  Contents.    A  case  made  for  the  supreme  court  may  contain 

many  of  the  proceedings  had  in  the  district  court,  which  are  never  in  any 
other  manner  made  a  part  of  the  record  of  the  case. 

8.  Supreme  Court:  Presumption:  Trial  Court*  Where  two  principal 
questions  are  presented  to  the  district  court  for  its  consideration,  an  an- 
swer in  the  negative  to  either  of  which  would  require  a  decision  in  favor 
of  the  plaintiff,  and  the  court  answers  one  in  the  afflrm^iyoiand  the  other 
in  the  negative,  and  renders  judgment  accordingly  in  favor  of  the  plaintiff, 
and  the  defendant  brings  the  case  to  the  supreme  court,  heldf  that  all  pre- 
sumptions are  in  favor  of  the  correctness  of  the  decision  of  the  district 
court  upon  both  questions, — upon  the  one  answered  in  the  affirmative,  as 
well  as  the  one  answered  in  the  negative. 

4.  Roads  and  Highways :  Opening.  A  public  road  was  established  by  the 
board  of  county  commissioners,  in  July,  1873,  and  this  road  is  seventeen 
miles  in  length,  passes  through  several  road  districts,  and  through  unoc- 
cupied, uncultivated,  and  uninclosed  lands,  and  was  afterwards  worked  by 
the  several  road  overseers  through  whose  districts  the  road  is  established; 
and  the  road  is  extensively  traveled,  and  the  route  of  travel  is  generally 
the  same  as  the  surveyed  line.  In  some  places,  however,  the  traveled 
road  deviates  from  the  surveyed  line,  and  it  does  so  upon  the  plaintiff's 
land,  from  six  to  fifteen  rods.  It,  however,  touches  the  surveyed  line 
on  the  plaintiff's  land  at  several  points.  No  portion  of  the  plaintiff's 
land  was  cultivated  or  inclosed  until  1877,  or  afterwards.  There  is  a  cer- 
tain pond  on  the  plaintiff's  land,  where  the  traveled  road  deviates  fur- 
thest from  the  surveyed  line;  but  the  road  overseer  in  that  district,  in  less 
than  seven  years,  and  probably  in  less  than  six  years,  from  the  time 

*234  when  the  road  was  established,  worked  on  *the  surveyed  line  where 
it  passes  through  this  pond.  The  road  overseer  of  the  district  in  whicii 
the  plaintiff's  land  is  situated,  within  less  than  seven  years,  and  probably 
within  less  tlian  six  years,  aiter  the  road  was  established,  opened  the 
entire  road  through  the  plaintiff's  land,  except  a  distance  of  about  fortv 
rods,  and  failed  to  open  the  road  that  distance  at  the  request  of  tbe  plain- 
tiff, who  then,  in  1879,  had  oats  growing  on  his  land  along  the  surveyed 
line  for  that  distance.  Heldt  that  the  road  did  not  remain  for  seven  yeiirs 
an  '* unopened"  road,  within  the  meaning  of  section  1,  c.  150,  Laws  1879, 
so  as  to  vacate  and  annul  that  portion  of  the  road  which  was  estabiislied 
across  the  plain  tiff's  land.' 

Error  from  Beno  dlBtriot  court, 

^See  fhll  notes  of  cases  on  the  sabject  of  case  made  to  Missoorl,  K.  &  T.  Ry.  Co.  t.  Fort 
Soott,  15  Kan.  *435;  and  Ingersoll  v.  Yates,  21  Kan.  *90. 

*  When  state  road  deemed  opened,  see  Topeka  v.  Russam,  30  Kan.  550,  2  Pac.  Rep. 
6G9. 


WnJBON  V.  JANEB.  169 

This  was  an  action,  bronght  by  L.  C.  Janes  against  Garrison  Wilson, 
a  road  overseer  in  Haven  township,  Beno  county,  to  perpetnally  en- 
join the  defendant  from  opening  a  certain  supposed  public  road  across 
the  plaintiff's  lands.     The  petition  of  the  plaintiff  reads  as  follows : 

''The  plaintiff  complains  of  the  defendant,  G.  Wilson,  and  alleges:  (1) 
That  he  is  a  resident  of  Haven  township,  Reno  county,  Kansas,  and  is  tne 
owner  in  fee  of  tlie  lands  liereinafter  described,  situated  and  being  in  Reno 
countj,  Kansas,  viz.:  The  south-east  quarter  of  section  15.  and  the  north- 
west quarter  of  section  28,  in  township  No.  24,  R.  5  west;  that  said  lands  are 
under  cnltivation.  (2)  That  said  defendant,  G.  Wilson,  is  a  resident  of  said 
Haven  township,  and  also  road  overseer  of  said  township  in  which  plaintiff's 
lands  are  situated.  (3)  That  said  defendant,  as  such  overseer,  has  given 
plaintiff  notice  that  he  intends,  on  the  first  day  of  January,  1881,  to  lay  out 
and  open  a  public  highway  over  and  through  the  said  tracts  or  parcels  of  land 
belonging  to  said  plaintiff;  that  he  threatens  to  lay  out  and  open  said  public 
highway  at  the  time  aforesaid,  and  of  the  width  of  66  feet,  commencing  at 
the  plaintiff's  (L.  C.  Janes')  south«east  quarter  of  said  section  15,  running 
thence  diagonaJJiy  through  said  south-east  quarter  to  the  north-west  corner  of 
the  north-west  quarter  of  said  section  28/  running  diagonally  across  and  over 
said  north-west  quarter  to  the  south-east  corner  thereof;  that  the  said  section 
23  has  a  road  all  along  and  upon  its  four  sides.  Said  section  18  has  a  public 
highway  on  and  along  its  north,  east,  west,  and  south  sides;  that  the  lay- 
ing out  and  opening  of  said  proposed  public  highway,  and  the  appro- 
*235  priation  of  said  portion  of  said  *land  for  the  purposes  of  a  highway, 
would  work  great  and  irreparable  injury  to  plaintiff;  that  no  highway 
now  exists,  or  ever  did  exist,  in  said  portion  of  said  described  land,  and  that 
said  acts  of  said  def endant»  if  permitted  to  be  performed,  would  be  wholly  illegal* 
and  would  work  great  and  irreparable  damage  to  said  plaintiff;  that  plaintiff 
has  no  adequate  remedy  at  law.  Plaintiff  says  that  unless  G.  Wilson,  as  over- 
seer as  aforesaid,  and  all  persons  acting  under  and  by  virtue  of  authority  de- 
rived from  him,  be  enjoined,  he  and  they  will  execute  the  said  threat  of  de- 
fendant, and  that  the  said  lands  of  said  plaintiff  will  be  invaded  and  appro- 
priated as  aforesaid  for  the  purposes  aforesaid,  greatly  to  the  plaintiff's  hurt. 
Wherefore,  plaintiff  prays  that  said  G.  Wilson,  as  overseer  of  roads  of  Haven 
township,  Reno  county,  Kansas,  and  all  persons  acting  under  and  by  virtue 
of  authority  derived  from  him,  be  forever  enjoined  from  entering  upon  the 
said  lands  of  plaintiff  hereinbefore  described,  for  the  purpose  of  laying  out 
and  opening  a  public  highway  across  and  over  the  lands  aforesaid,  as  threat- 
ened by  said  defendant;  and  that  a  temporary  injunction  issue  against  said 
0.  Wilson,  defendant,  as  such  overseer,  as  aforesaid,  and  all  persons  acting 
under  and  by  virtue  ot  authority  derived  from  him,  until  the  final  hearing  of 
this  cause,  and  that  on  such  final  hearing  such  injunction  be  made  perpetual, 
and  for  costs,  and  such  other  and  further  relief  as  justice  may  require." 

The  answer  of  the  defendant  reads  as  follows : 

"Gomes  now  defendant,  and  for  answer  to  the  petition  of  plaintiff,. (1)  de- 
nies each  and  every  allegation  in  said  petition  set  forth,  except  as  hereinatter 
specially  admitted.  (2)  Admits  that  he  is  a  resident  of  Haven  township,  and 
road  overseer  of  terntory  in  which-  tlie  lands  in  the  plaintiff's  petition  de- 
^ribed  are  situated;  but  denies  that  the  plaintiff  is  the  owner  in  fee  of  said 
premises,  or  has  any  title  therein.  (3)  Admits  that  as  such  rond  overseer  he 
gave  a  notice  to  the  occupant  of  said  premises  to  open  said  road,  and  avers 
and  dkys  that  said  road  is  a  regular  and  legally  laid  out  highway  in  lieno 
<xmnty,  Kansas,  and  has  twen  such  for  more  thnn  seven  years  prior  to  the 
tiling  of  plaintiff's  petition  in  this  cause,  and  has  bei^n  traveled,  used,  and 
worked  as  such  highway;  and  that  by  thewrongful  acts  of  plaintiff  the  said 
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road  was,  prior  to  the  giving  of  said  notice,  plowed  up  and  obstructed 
*236  by  the  plaintiff,  and  that  therefore  the  said  notice  ♦was  given  to  com- 
pel plaintiff  to  remove  such  obstructions,  and  permit  travel  thereon, 
as  by  law  he  is  required  to  do.  (4)  And,  for  further  answer,  defendant  says 
that,  at  the  time  said  road  was  laid  out  by  the  board  of  commissioners  of  Keno 
county,  the  said  premises  were  the  property  of  the  Atchison,  Topeka  &  Santa 
Fe  liaih'oad  Company;  that  there  was  at  said  time  no  occupant  upon  the  said 
tracts  of  land;  that  the  said  railroad  company  was  notified  and  aware  of  the 
laying  out  of  the  said  road,  and  consented  thereto;  that  any  rights  plaintiff 
has  in  the  premises  are  by  virtue  of  a  contract  with  the  said  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company,  and  that  he  made  such  contract  with  the  full 
knowledge  that  said  road  was  laid  out  on  said  premises,  and  was  allowed  by 
tlie  said  railroad  company  to  purchase  said  lands  at  a  reduced  price  on  account 
of  the  laying  out  of  said  road  over  the  said  premises;  and  whatever  interest 
he  has  in  the  said  premises  he  holds  by  virtue  of  his  contract  with  said  rail- 
road  company;  and  that  therefore  he  is  estopped  from  attempting  to  destroy 
said  road,  and  from  the  obstruction  of  travel  thereon.  (5)  The  defendant  fur- 
ther says  that  said  road  wjis  used,  occupied,  and  traveled  for  a  period  of  more 
than  seven  years  without  objection  from  the  owner  of  said  premises,  and  that 
therefore  ssiid  road  has  been  established  by  prescription,  and  plaintiff  is  barred 
by  the  lapse  of  time  from  maintaining  his  said  action.  Whereupon,  defend- 
ant prays  judgment  for  his  costs.'' 

The  plaintiff  moved  to  strike  oat  the  fourth  paragraph  of  th^  de- 
fendant's answer,  and  demurred  to  the  filth  paragraph ;  which  mo- 
tion and  demurrer  were  sustained  by  the  court.  A  trial  was  then 
had  before  the  court  without  a  jury,  and  the  court  found  the  facts 
and  the  law  of  the  ease  to  be  as  follows : 

"(1)  The  court  finds  that  there  was  a  petition  signed  by  twelve  household- 
ers, residing  in  the  vicinity  of  the  said  road,  for  the  estiiblishment  of  a  road 
in  Reno  county  from  the  south  end  of  the  Arkansas  river  bridge  to  the  east 
line  of  Reno  county,  between  sections  12  and  13,  in  township  25  south,  of 
range  4  west,  which  said  petition  was  duly  presented  to  the  board  of  county 
commissioners  of  Reno  county. 

**r2)  That  a  bond  for  costs  was  given  as  required  by  law. 
*237  "(3)  That  notice  of  the  presentation  of  said  petition  was  *given  by 
notice  published  for  two  consecutive  weeks  in  the  Hutchinson  Kews, 
a  newspaper  published  in  said  Reno  county,  and  also  by  posting  notices*  one 
upon  the  door  of  the  county  clerk^s  office,  one  on  the  end  of  the  biridge  across 
the  river,  and  one  in  another  point  in  the  township,  for  the  requisite  time 
prior  to  the  presentation  of  said  petition;  but  that  said  written  and  printed 
notices  raisdescribed  the  direction  of  the  road  in  this:  that  they  called  for  a 
road  running  to  the  west  line  of  the  county,  when  in  fact  the  road  sought 
for  run  to  the  east  line  of  the  county,  but  further  being  described  as  being  in 
township  25,  range  4  west,  between  sections  12  and  13. 

"(4)  That  the  said  board  of  county  commissioners  appointed  viewers  in 
accordance  with  the  said  petition,  and  directed  the  county  surveyor  to  make  a 
survey  of  said  road.  • 

**(5)  That  said  viewers  and  surveyor  duly  reported,  and  the  said  road  was 
duly  established  by  said  board  of  county  commissioners  of  Reno  county,  Kan- 
sas, in  July,  1873,  and  that  two  of  said  viewers  were  petitioners,  and  that 
these  two  made  a  favorable  report,  but  the  third  reported  adversely. 

"  (6)  That  said  report  of  said  surveyor,  and  the  road  record  of  Reno  oolmty, 
show  that  said  road  was  from  the  south  end  of  the  Arkansas  river  bridge  at 
the  city  of  Hutchinson,  Reno  county,  Kansas,  and  runs  thence  in  a  south- 
easterly direction  to  the  east  line  of  Reno  county  between  seetiooa  12  and  13, 
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in  township  25  south,  raage  4  west,  and  the  said  road  runs  in  a  dlagomil  di- 
rwtjon  through  the  premises  described  in  plaintiff's  petition. 

"(7)  That  plaintiff  purchased  said  premises  of  tbe  Atcbisoa,  Topeka  & 
SanU  Fe  KailroacL  by  contract  in  the  fall  of  1877* 

"(3)  That  no  order  was  issued  by  the  county  commissioners  of  Reno 
foonty  to  the  trustee  of  the  township  through  which  said  road  runs,  to  open 
Che  same. 

"(9)  That  Garrison  Wilson  gave  written  notice  to  the  plaintiff,  about  Au- 
giist  1, 1880,  to  open  said  road  on  the  surveyed  line. 

**(10)  That  from  thefiall  of  1872  there  has  been  general  travel  across  the  prem- 
ises described  in  plaintlfl's  petition,  in  the  general  direction  of  the  surveyed 
roate  of  said  road;  that  said  line  was  the  main  line  of  travel  from  the  south- 
east to  the  city  of  Hutchinson,  and  has  been  a  well-defined  and  extensively 

traveled  road;  that  the  route  of  said  travel  is  generally  the  same  as  the 
^238     surveyed  line,  and  follows  the  same  ^general  course,  and  touches  said 

surveyed  line  at  several  points,  but  deviates  therefrom  most  of  the 
distance  across  said  plaintiff's  premises  from  six  to  fifteen  rods;  that  there  is 
a  pond  upon  the  said  premises^  impassable  in  wet  weather,  and  here  the  said 
line  of  travel  deviates  furthest  from  said  surveyed  line;  that  the  rood  over- 
seers of  the  several  districts  through  which  the  said  road  runs  have  worked  the 
same,  and  bridges  have  been  erected  thereon,  and  that  one-lialf  mile  southeast 
from  plaintiff's  premises  there  is  a  bridge  on  the  said  road  that  cost  $200,  and 
other  bridges  thereon  between  said  premises  and  thedty  of  Hutchinson;  that 
the  road  overseer  in  the  district  in  which  said  premises  are  situated  has  caused 
woric  to  be  done  on  said  road,  and  in  1879  he  did  work  on  the  surveyed  line 
through  the  premises  of  plaintiff  hereinbefore  mentioned,  and  the  team  of 
daid  plaintiff  and  the  man  in  his  employ  worked  thereon  without  the  knowl- 
edge of  plaintiff  at  the  time  the  woiiL  was  done,  and  worked  out  the  taxes  of 
the  said  plaintiff;  that  prior  to  the  fall  of  1877  the  said  premises  were  the 
property  of  the  Atchfoon,  Topeka  &  Santa  Fe  Railroad  Company,  and  were 
up  to  said  time  unimproved  and  unbroken  prairie  land,  and  all  plowing  and 
improvements  thereon  have  been  made  since  the  date  of  said  purchase;  that 
the  said  road  is  seventeen  miles  in  length,  and,  except  on  premises  of  plain- 
tiff, the  route  of  travel  was  in  general  the  same  as  the  surveyed  line;  that  A. 
H.  Beagle  was  road  overoeer  in  1879,  and  plowed  across  said  premises,  ex- 
cept about  forty  rods,  to  designate  the  line  of  said  road,  and  failed  to  go  fur- 
ther at  the  request  of  plaintiff  not  to  plow  through  his  cultivated  land  where 
oats  were  growing;  that  more  than  seven  years  had  elapsed  from  the  time  of 
the  making  of  the  order  of  the  board  of  county  commissioners  establishing 
said  road  to  the  time  that  defendant  [plaintiff]  received  notice  that  said  road 
would  be  opened  throtigh  his  premises:  that  none  of  the  papers  in  the  case 
bear  any  dates  of  filing  in  the  county  clerk^s  office,  but  that  all  of  the  papers, 
except  the  notices  and  proofs  of  publication  and  bond  for  costs,  were  found 
among  the  papers  and  records  of  the  county  clerk^s  office;  that  there  are  reg- 
ularly established  highways  on  two  sides  of  the  premises  owned  by  plaintiff; 
that  the  traveled  road  through  the  premises  of  plaintiff  was  a  pait  of  an  old 
government  road  used  in  going  from  Wichita  to  Fort  Zarah,  and  was  so  used 

prior  to  and  at  the  time  of  the  settlement  of  the  county  through  which 
*239     it  now  passes;  *that  no  attempt  to  open  the  surveyed  road  through 

the  premises  of  plaintiff  was  ever  made  until  August  of  1880,  at  which 
time  notice  was  given  by  the  overseer  that  the  road  would  be  opened  on  the 
first  day  of  January,  1881,  unless  opened  sooner  by  plaintiff.** 

As  conclnsions  of  law,  the  court  finds : 

"(1)  That  the  plaintiff  has  sufficient  title  to  the  land  to  maintain  this  ac- 
tion; (2)  that  the  proceedings  before  the  board,  though  iiregtilar,  were  suf- 
ficient to  give  the  board  of  county  commSssioners  Jurisdiction  to  make  an  or* 
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der  establishing  the  road  in  question;  (3)  that,  the  road  not  having  been 
opened  within  seven  yeara,  it  was  by  force  of  statute  vacated  over  and  upon 
the  premises  of  plaintiff;  (4)  that  the  public  acquired  no  right  to  thesurveyed 
road  over  tlie  premises  of  plaintiff,  by  its  travel  over  an  old  road  running  in  the 
same  general  direction  across  the  premises  of  plaintiff,  but  not  touching  gen- 
erally the  surveyed  road;  (5)  that  plaintiff  has  not  waived  his  right  to  recover 
in  this  action;  (6)  that  he  Is  entitled  to  an  injunction  to  restrain  defendant 
from  opening  the  road  over  his  premises. " 

The  court  then  rendered  judgment  upon  its  findings  and  conclu- 
sions, perpetually  enjoining  the  defendant,  and  all  persons  acting 
under  him,  and  his  saccessors,  from  opening  the  public  road,  above 
mentioned,  across  or  over  the  plaintiff's  lands.  The  defendant  then 
moved  the  court  for  a  new  trial,  upon  the  grounds  that  the  decision 
of  the  court  was  contrary  to  law  and  the  evidence,  and  that,  upon  the 
findings  of  fact  made  by  the  court,  the  judgment  should  be  for  the 
defendant,  and  not  for  the  plaintiff,  and  that  the  court  erred  in  its 
conclusions  of  law.  This  motion  was  overruled  by  the  court,  and  the 
defendant  then  brought  tt^e  case  to  this  court,  and  aslis  that  the  judg- 
ment of  the  court  belo.w  be  reversed,  and  that  judgment  be  entered 
in  favor  of  the  plaintiff  in  error,  defendant  below,  and  against  the 

defendant  in  error,  plaintiff  below. 
*240    *Hoitk,  Brown  d  Zwtmerman,  for  plaintiff  in  error. 

H.  Whiteside  and  R.  A.  Campbell,  for  defendant  in  error. 

Valentinb,  J«  This  was  an  action  brought  by  L.  G.  Janes  against 
Garrison  Wilson,  a  road  overseer  in  Haven  township,  Beno  county, 
Kansas,  to  perpetually  enjoin  the  defendant  from  opening  a  certain 
supposed  public  road  across  the  plaintiff's  lands.  The  case  was  tried 
by  the  court,,  without  a  jury,  and  the  court  granted  the  perpetual  in« 
junction  prayed  for;  and  the  defendant,  as  plaintiff  in  error»  brings 
the  case  to  this  court  for  review. 

Two  principal  questions  were  presented  to  the  court  below,  to- wit : 
First,  was  said  public  road  ever  legally  established  oy  the  board  of 
county  commisf^ioners  ?  Second,  and,  if  it  was  so  established,  then 
was  it  so  opened  for  public  use  as  to  prevent  section  1,  c.  150,  Laws 
1879,  (Comp.  Laws  1879,  p.  817,  par.  6075,)  from  so  operating  as 
to  vacate  and  annul  that  portion  of  the  road  which  is  located  across 
the  plaintiff's  premises?  The  first  o|  these  questions  the  trial  court 
decided  in  the  affirmative,  and  the  second  in  the  negative;  in  other 
words,  the  trial  court  held  that  the  road  was  legally  established  in 
July,  1873;  but  furthei:  held  that  it  was  never  legally  opened  across 
the  plaintiff's  premises,  and  therefore  that  said  section  1,  c.  150,  Laws 
1879,  so  operated  as  to  vacate  and  annul  that  portion  of  the  road 
which  was  located  over  the  plaintiff's  land.  It  is  the  last'  portion  of 
this  decision  of  which  the  plaintiff  in  error  (defendant  below)  now 
complains. 

This  is  an  equitable  action;  and  as  it  is  the  plaintiff  below,  de- 
fendant in  error,,  who  invokes  the  «id  of  equity,  we  would  naturally 
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sappoee,  in  the  absence  of  proof  to  the  contrary,  that  the  plaintiff 
hiiDBelf  would  not  wish  to  see  justice  or  equity  defeated  by  the  inter* 

position  of  any  onimportant  technicalities  or  trivial  irregular- 
*241    ities,  or  of  any  other  matters  or  ^things  which  would  not  reach 

to  the  ultimate  rights  of  the  parties,  or  which  would  prevent  a 
decision  of  the  case  upon  its  real  merits.  We  would  natorally  suppose 
that  the  plaintiff  himself,  who  is  the  party  who  seeks  equity,  would 
desire  to  have  a  full,  fair,  and  complete  trial  of  the  case  upon  all  the 
facts  and  circamstances  of  the  case.  Indeed,  whoever  might  inter* 
pose  unimportant  technicalities  or  trivial  irregularities  to  prevent 
either  the  district  court  or  the  supreme  court  from  giving  to  both  par* 
ties  a  full,  fair,  and  complete  hearing  of  the  entire  oasci  or  from  ren* 
dering  a  decision  doing  full  and  complete  justice  and  equity  in  the 
ease,  we  would  certainly  not  think  that  it  would  be  the  plaintiff. 
Whoever  invokes  equity  should  be  willing  that  full  and  complete 
equity  should  be  done;  and  this  after  a  full,  thorough,  and  careful 
consideration  of  all  the  facts  and  circumstances  of  the  entire  case; 
but,  whether  willing  or  unwilling,  equity  will  not  allow  itself  to  be 
hedged  in  or  hampered  by  unimportant  technicalities,  or  defeated  by 
trivial  irregularities,  nor  will  it  allow  parties  to  ,win  cases  by  quirks 
and  quibbles.  On  the  contrary,  equity  will  take  into  consideration 
everything  necessary  for  the  purpose  of  duly  administering  equity  and 
justice,  and  in  its.  investigations  it  will  not  be  controlled  by  unim- 
portant or  imn^aterial  matters,  but  will  found.. its  decisions  upon'  the 
real  essence  and  substance  of  things,  and  will  finally  render  its  judg- 
ment upon  the  real  merits  of  the. action.  In  the  present  case,  before 
we  proceed  to  the  consideration  of  the  merits  of  the  case  we  must 
dispose  of  some  preliminary  matters. 
The  facts  of  the  case,  stated  briefly,  are  substantially  as  follows : 
The  plaintiff  below  fiied  his  petition  in  the  district  court,  praying 
for  a  perpetual  injunction,  as  above  stated.  The  defendant  an- 
swered, setting  up  various  matters  in  defense.  In  the  fourth  and 
fifth  paragraphs  of  the  defendant's  answer  he  stated,  among  other 
things,  that  the  plaintiff's  land  was  owned  by  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company  at  the  time  when  the  public  road  in 
controversy  was  established  across  the  same;  and  that  the  railroad 

company  consented  to  the  establishment  of  such  road;  and 
*242    *that  the  plaintiff,  when  he  purchased  the  premises  from  the 

railroad  company,  obtained  the  same  at  a  reduced  price  on 
account  of  the  establishment  of  such  road ;  and  that  the  road  has 
been  used  as  a  public  road  by  the  traveling  public  for  a  period  of 
over  seven  years  without  any  objection  from  the  owner  of  the  prem- 
ises. These  paragraphs  setting  up  these  matters  of  defense  the 
plaintiff  objected  to,  and  by  motion  and  demurrer  succeeded  in  hav- 
ing them  stricken  from  the  defendant's  answer.  The  case  was  then 
tried  by  the  eourt,  without  a  jury,  and  upon  the  pleadings  and  evi- 
dence the  conrt  announced  what  its  decision  would  be;  and  the  de- 
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feDdant  then  asked  the  court  to  make  ffpecial  findings  of  fact  and  of 
law,  for  the  purpose  that  the  same  might  be  used  in  connection  with 
the  evidence  in  making  a  case  for  the  supreme  court.  The  court  an- 
nounced that  it  would  comply  with  the  defendant's  request ;  but  that, 
as  the  term  of  the  court  was  then  about  to  close,  and  the  court  not 
having  time  to  prepare  such  findings  before  the  final  adjournment, 
the  judge  would  prepare  the  findings  as  soon  as  he  could  do  so  after 
the  adjournment,  and  that  both  parties  conld  present  to  him  such 
findings  as  they  desired,  and  he  would  consider  the  same  at  his 
home  at  Newton,  and  would  return  such  of  them  as  he  deemed  proper, 
duly  signed.  Counsel  for  both  parties  were  present  at  the  time,  and 
made  no  objection;  and  it  was  believed  by  the  court,  and  by  the 
counsel  for  the  defendant,  that  this  was  agreed  to.  The  judge  of  the 
court,  in  an  affidavit  made  by  him,  states,  among  other  things,  that 
"this  was  not  objected  to  by  the  counsel  for  the  plaintiff,  and  was 
considered  by  the  court  as  agreed  to."  Special  findings  of  fact  and 
law  were  afterwards  prepared  by  the  judge  of  the  trial  court,  in  ac- 
cordance with  this  understanding,  and  were  duly  signed  by  him  and 
banded  to  counsel  for  defendant.  This,  of  course,  was  all  done  by  the 
judge  at  chambers,  and  after  the  adjournment  sine  die  of  the  court. 
Since  that  time  the  plaintiff  and  his  counsel  have  persistently  ob- 
jected to  the  consideration  of  such  findings,  claiming  that  as  they 
were  not  reduced  to  writing  and  signed  by  the  judge  be« 
*243  fore  the  final  adjournment  *of  the  court,  but  were  in  fact 
reduced  to  writing  and  signed  by  him  afterwards,  they  are 
mere  nullities,  and  cannot  be  considered  in  any  court  as  having  any 
validity.  The  defendant's  counsel,  after  receiving  these  findings,  and 
making  a  copy  thereof,  handed  the  original  findings  to  the  counsel  for 
plaintiff,  and  the  plaintiff's  counsel  have  never  returned  them  to  the 
defendant's  counsel,  or  filed  them  in  the  office  of  the  clerk  of  the 
district  court,  but  retained  them  in  their  own  possession,  and  they  now 
object,  and  indeed  have  always  objected,  to  any  court  taking  any  con- 
sideration of  them;  and  this  they  do  on  the  additional  ground  that 
they  have  never  been  filed  in  the  office  of  the  clerk  of  the  district 
court.  The  defendant's  counsel  made  a  case  in  due  time  for  the 
supreme  court,  and  in  such  case  incorporated  copies  of  these  find- 
ings. 

At  the  time  that  this  case  was  presented  to  the  judge  of  the  dis- 
trict courf  for  settlement,  counsel  for  the  plaintiff,  as  well  as  counsel 
for  the  defendant,  appeared,  and  counsel  for  the  plaintiff  suggested 
as  an  amendment  to  the  case  made  that  these  findings  be  stricken 
therefrom,  and  objected  to  the  incorporation  of  the  findings  in  the 
case  made,  and  this  upon  the  ground,  among  others,  that  the  findings 
had  not  been  reduced  to  writing  during  the  term  of  the  court ;  and 
the  suggestion  and  objection  were  argued  before  the  judge  by  counsel 
for  both  parties,  and  the  judge  refused  to  strike  out  these  findings, 
and  took  further  aime  for  the  settlement  and  signing  of  the  ease. 
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Afterwards  the  jadge  settled  and  signed  the  case,  and  handed  it  to. 
counsel  for  the  defendant.  The  judge  had  inadvertently  omitted  one 
important  fact  from  the  findings^  and  also  from  the  case  made.  The 
eoiiDsel  for  the  defendant  presented  the  case  to  one  of  the  counsel 
for  the  plaintiff,  and  asked  him  to  consent  to  the  insertion  of  such 
fact;  but  counsel  for  plaintiff  stated  that  he  would  not  consent  to 
anything.  Counsel  for  the  defendant  then  stated  that  he  would  re- 
taro  the  ease  to  the  judge  of  the  district  court,  and  have  the  case 
amended  by  the  insertion  of  such  fact.  Afterwards  the  counsel  for  the 
defendant  did  return  the  case  to  the  judge  of  the  district  court, 
*2Ai  and  such  fact  was  inserted  in  the  case  by  such  judge.  "^Coun- 
sel for  plaintiff  now  move  to  dismiss  the  case  from  this  court, 
on  the  ground  that  the  case  has  been  "materially  altered"  since  it 
was  first  settled  and  signed  by  the  judge  of  the  district  court.  There 
were  no  other  alterations  or  changes  in  the  case  made  than  those 
above  mentioned ;  and  the  counsel  for  defendant  has  filed  in  this 
court  an  affidavit  of  the  judge  of  the  district  court  stating,  among 
other  things,  that  *'the  case  made  and  filed  in  the  supreme  court  is 
the  case  made  as  finally  settled  by  the  judge,  and  all  changes  made 
after  its  first  signing  were  made  by  him. " 

After  the  case  was  settled  and  signed,  and  amended  by  the  judge 
of  the  ^strict  court  as  aforesaid,  counsel  for  defendant  filed  their  pe- 
tition in  error  and  case  made  in  the  supreme  court;  and  this  they 
did  before  the  case  made  had  been  filed  in  the  office  of  the  clerk  of 
the  district  court,  and  before  any  attestation  had  been  made  thereto 
or  placed  thereon  by  such  clerk.  Afterwards  counsel  for  thedefend- 
ant  withdrew  the  case  temporarily  from  the  supreme  court,  with  leave 
of  one  of  the  justices  thereof,  and  filed  it  in  the  district  court,  where 
it  was  properly  attested  and  authenticated  by  the  clerk  of  the  district 
coort;  and  then  counsel  returned  the  case  with  such  attestation  and 
authentication  to  the  supreme  court.  Counsel  for  the  plaintiff  below, 
defendant  in  error,  now  move  to  dismiss  the  case  because  it  was  not 
filed  with  the  clerk  of  the  district  court  before  it  was  filed  in  the  su- 
preme court,  and  because  it  was  not  duly  attested  and  authenticated 
by  the  clerk  of  the  district  court  .before  it  was  filed  in  the  supreme 
court.  Upon  this  point  see  the  case  of  Pierce  v.  Myers,  28  Kan. 
*364.  Counsel  for  plaintiff  below,  defendant  in  error,  also  move  to 
dismiss  the  case  from  this  court,  on  the  ground  that  the  case  made 
does  not  show  that  plaintiff's  counsel  were  present  at  the  time  the 
case  was  settled  and  signed  by  the  judge  of  the  district  court,  or  that 
they  made  any  suggestion  of  amendments,  or  had  any  notice  of  the 
time  fixed  for  the  settling  and  signing  of  such  case.  The  case  was 
in  fact  presented  to  the  judge  of  the  district  court  at  Newton, 
*245  for  the  purpose  of  having  it  settled  and  ^signed ;  and,  as  shown 
by  proper  evidence  outside  of  the  case  made,  counsel  for  both 
parties  were  present,  and  plaintiff's  counsel  suggested  amendments, 
and  made  objections  as  before  stated^  and  argaed  the  same  before 
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snch  judge.     Upon  this  point  see  the  case  of  Bussell  v.  Anthony,  21 
Kan.  *450. 

We  shall  now  proceed  to  the  consideration  of  the  case  upon  its  mer- 
its ;  bnt,  before  doing  so,  we  think  it  would  be  proper  to  state  that  the 
motions  of  the  plaintiff  below,  defendant  in  error,  to  dismiss  the  pe- 
tition in  error  and  case  made  from  this  court,  will  be  overruled. 

In  overruling  these  motions,  however,  we  do  not  wish  to  be  under- 
stood as  deciding  anything  further  than  is  really  necessary  to  be  de- 
cided under  the  circumstances.  We  do  not  wish  to  be  understood  as 
deciding  that  a  judge  of  the  district  court  at  chambers  can  make 
special  findings  after  the  court  has  adjourned,  unless,  as  in  this  case, 
a  demand  for  such  special  findings  was  made  at  or  before  the  time 
when  the  court  regularly  and  properly  made  its  findings,  and  unless 
there  was  an  apparent  understanding  at  such  time  between  the  par- 
ties and  the  court  that  the  judge  might  make  such  findings  at  cham- 
bers and  in  vacation.  And  we  do  not  wish  to  be  understood  as  de- 
ciding that  a  judge  of  the  district  court  at  chambers  may  change  or 
alter  a  "case  made"  for  the  supreme  court  after  such  "case  made" 
has  passed  away  from  his  jurisdiction  or  control,  or  even  after  it  has 
been  filed  in  the  office  of  the  clerk  of  the  district  court  for  the  clerk's 
attestation  and  authentication.  We  would  suggest,  however,  that  it 
is  not  necessary  that  a  "case  made"  should  contain  only  such  mat- 
ters and  things  as  are  otherwise  made  a  part  of  the  record  of  the 
case.  Such  is  not  the  practice.  Usually,  a  case  made  contains 
many  things  which  are  never  in  any  other  manner  made  a  part  of  the 
record  of  the  case.  We  do  not  wish  to  state  all  the  reasons  that 
might  be  given  for  overruling  the  said  motions,  for  many  of  them  we 
think  are  so  manifestly  obvious  that  a  statement  of  them  is  wholly 

unnecessary. 
*246  As  before  staled,  there  are  two  principal  questions  involved  *in 
this  case:  t^irst^  was  the  road  in  controversy  legally  estab- 
lished? Second,  was  it  legally  opened?  The  first  of  these  ques- 
tions the  court  below  answered  in  the  affirmative,  and  the  second 
in  the  negative,  and  all  presumptions  are  in  favor  of  the  correctness 
of  its  decision  upon  both  these  questions.  Counsel  for  defendant 
in  error  (plaintiff  below)  seem,  however,  to  argue  the  first  question 
upon  a  different  theory.  We  are  not  to  treat  the  decision  of  the 
court  below  upon  either  of  these  questions  as  erroneous,  unless  the 
contrary  is  affirmatively  shown ;  but  must  in  fact  consider  both  of 
these  decisions  as  correct,  unless  the  facts  of  the  case  clearly  and 
affirmatively  show  the  reverse  to  be  true.  For  instance,  if  the  court 
below  has  failed  to-  state  in  detail  and  specifically  all  the  facts  neces- 
sary to  affirmatively  show  the  validity  of  the  establishment  of  the  road 
in  question,  we  must  not,  as  against  the  correctness  of  its  decision, 
jump  to  the  conclusion  that  the  road  was  not  legally  established;  but, 
on  the  contrary,  we  abould  presume  that  the  facts  not  specifically 
found  'would,  ifthey  W'^ie  stated  in  detfiil  and  speciflcttUy,  show  that 
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the  road  was  dtily  and  legally  established.  There  is  certainly  noth- 
ing in  the  present  case  that  shows  affirmatively  that  the  road  was 
not  legally  established,  and,  indeed,  we  are  inclined  to  think  that  the 
facts  foand  by  the  court  below  show  affirmatively  and  conclusively 
that  the  road  was  legally  established;  but,  as  before  stated,  all  pre- 
sumptions are  in  favor  of  the  correctness  of  the  decision  of  the  court 
below,  upon  this  as  upon  other  questions.  The  road  was  established 
by  the  board  of  county  commissioners  of  Beno  county  in  July,  1873, 
and  from  that  time  forward,  for  at  least  seven  years,  the  road  has 
been,  in  legal  contemplation,  ''a  public  highway."  Gen.  St.  186S,  c. 
S9,  §  6;  Gomp.  Laws  1879,  c.  89,  §  6. 

The  second  question  above  mentioned  is  the  most  important  ques- 
tion in  the  case;  and  upon  this  question,  and  this  alone,  the  court 
below  rendered  its  final  judgment  in  the  case,  in  favor  of  theplaintifi 

below,  and  against  the  defendant  below.  The  court  found  that, 
*247    although  the  road  in  question  *had  been  legally  established, 

yet  that  it  had  never  been  legally  opened,  and  therefore  that 
it  was  vacated  and  annulled  by  virtue  of  the  provisions  of  section  1, 
c.  150,  Laws  1879,  (Comp.  Laws  1879,  p.  817.)  Of  course,  all  pre- 
sumptions are  in  favor  of  the  correctness  of  this  decision,  as  well  as 
of  the  other  decisions  of  the  court  below;  but  if  it  should  be  found 
from  the  dejtailed  statement  of  the  facts  of  the  case,  as  found  by  the 
court  below,  that  this  decision  was  merely  a  conclusion  of  law  from 
the  facts  found  by  the  court  below,  and  that  such  conclusion  is  erro- 
neous, then  the  decision  of  the  court  below  should  be  reversed ;  other- 
wise, the  decision  should  be  affirmed.  The  facts  as  found  by  the 
court  below,  with  reference  to  this  question,  are  as  follows : 

""Tenth.  That  from  the  fall  of  1872  there  has  been  general  travel  across  the 
premises  described  in  plaintiff's  petition,  in  the  general  direction  of  the  sur- 
veyed route  of  said  road;  that  said  line  was  the  main  line  of  travel  from  the 
south-east  to  the  city  of  Hutchinson,  and  has  been  a  well-defined  and  exten- 
sively traveled  road ;  that  the  route  of  said  travel  is  generally  the  same  as 
the  surveyed  line,  and  follows  the  same  general  course,  and  touches  the  said 
surveyed  lines  at  several  points,  but  deviates  therefrom  most  of  the  distance 
across  said  plaintiff's  premises  from  six  to  fifteen  rods;  that  there  is  a  pond 
upon  the  said  premises,  impassable  in  wet  weather,  and  here  the  said  line  of 
travel  deviates  furthest  from  said  surveyed  line;  tliat  the  road  overseers  of 
the  several  districts  through  which  said  road  runs  have  worked  the  same,  and 
bridges  have  been  erected,  and  that  one-half  mile  south-east  from  plaintiff's 
premises  there  is  a  bridge  on  the  said  road  that  cost  9200,  and  other  bridges 
thereon  between  said  premises  and  the  city  of  Hutchinson;  that  the  road 
overseer  in  the  district  in  which  said  premises  are  situated  has  caused  work 
to  be  done  on  said  road,  and  in  1879  he  did  work  on  the  surveyed  line  through 
the  premises  of  plaintiff  hereinbefore  mentioned,  and  the  team  of  said  plain- 
tiff and  the  man  in  his  employ  worked  thereon,  without  the  knowledge  of 
plaintiff,  at  the  time  the  work  was  done,  and  worked  out  the  taxes  of  the  said 
plaintiff;  that  prior*  to  the  fall  of  1877,  the  said  premises  were  the  property 
of  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  and  were  up  to  said 

time  unimproved  and  uhkroken  prairie  land,  and  all  plowing  and  im- 
♦248      provements  ♦thereon  have  been  done  since  the  date  of  skid  purchase; 

that  the  said  toad  is  17  miles  in  length,  and,  except  on  the  premises 
v.  29k— 12 
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of  plaintiff,  the  route  of  travel  was  in  general  the  same  as  the  surveyed  line; 
that  A.  H.  Beagle  was  road  overseer  in  1879,  and  plowed  across  said  prem- 
ises except  about  40  rods  to  designate  the  line  of  said  road,  and  faiird  to  go 
fui-ther  at  the  request  of  plaintiff  not  to  plow  throiigli  his  cultivated  land 
where  oats  were  growing ;  that  more  than  seven  years  had  elapsed  from  the 
time  of  the  making  of  the  order  of  the  board  of  county  commissioners  estab- 
lishing SHid  road  to  the  time  that  plaintiff  received  notice  that  said  road  would 
be  opened  through  his  premises ;  that  none  of  tlie  papers  in  the  case  bore  any 
dates  of  filing  in  the  county  clerk's  oflSce,  but  that  all  of  the  papers,  except 
the  notices  and  proofs  of  publication  and  bond  for  costs,  were  found  among  the 
papers  and  records  of  the  county  clerk's  ofllce;  that  there  are  regularly  estab- 
lished highways  on  two  sides  of  the  premises  owned  by  plaintiff;  that  the 
traveled  road  through  the  premises  of  plaintiff  was  a  part  of  an  old  govern- 
ment road  used  in  going  from  Wichita  to  Fort  Zarah,  and  was  so  used  prior 
to  and  at  the  time  of  the  settlement  of  the  county  through  which  it  now 
passes;  that  no  attempt  to  open  the  surveyed  road  through  the  premises  of 
plaintiff  was  ever  made  until  in  August,  1880,  at  which  time  notice  was  given 
by  the  overseer  that  the  road  would  be  opened  on  the  first  day  of  January, 
1881,  unless  opened  sooner  by  plaintiff. " 

Perhaps  it  would  here  be  proper  to  refer  to  the  fact  that  the  de- 
fendant set  up  in  his  answer  that  the  railroad  company  had  knowl- 
edge of  the  establishment  of  the  road  in  question,  and  consented 
thereto,  and  afterwards  sold  the  land  to  the  plaintiff  at  a  reduced 
price  because  thereof,  and  that  the  plaintiff  procured  by  motion  and 
demurrer  these  matters  to  be  stricken  from  the  defendant's  answer. 
Said  section  1,  o.  150,  Laws  1879,  provides,  among  other  things,  as 
follows : 

"Section  1.  That  any  county  road,  or  part  thereof,  which  has  heretofore  or 
may  hereafter  be  authorized,  which  shaU  remain  unopened  for  public  use  for 
the  space  of  seven  years  at  any  one  time  after  the  order  made,  or  the  author- 
ity granted  for  opening  the  same,  shall  be,  and  the  same  is  hereby,  vacated, 
and  the  authority  granted  for  erecting  the  same  is  barred  by  lapse  of 
time." 

*249  Was  said  road  ever  legally  opened  ?  and  what  must  be  ^done 
in  order  that  a  public  highway  shall  be  considered  as  legally 
opened  ?  The  statutes  in  effect  provide  that  the  road  overseers,  in 
their  respective  districts,  shall  give  notice  to  snoh  owners  of  lands,  or 
their  agents  or  guardians,  as  reside  in  the  county,  and  have  cultivated 
and  inclosed  lands  through  which  the  highway  is  established,  to  open 
the  highway  through  their  lands;  and  also  provide  that  such  road 
overseers,  within  their  respective  districts,  shall  remove  all  obstruc- 
tions, and  put  the  highway  in  snoh  condition  as  to  make  it  fit  for 
public  travel.  And  this  is  all  that  the  statutes  require  in  order  to 
open  a  public  highway.  No  notice  is  required  to  be  given  to  persons 
who  do  not  reside  within  the  county,  or  to  persons  who  do  not  possess 
or  own  cultivated  or  inclosed  lands  through  whioh  the  highway  is  es- 
tablished; and  it  is  not  necessary  that  the  highway  should  be  actu- 
ally traveled.  All  that  is  in  fact  necessary  is  that  it  should  be  put 
in  a  condition  for  public  travel.  If  it  were  naturally  in  such  a  con- 
dition, that  would  be  sufficient,  without  any  work  from  the  road  over- 
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Beer.  From  June  20,  1872,  up  to  April  25,  1874,  the  notiee  above 
mentioned  was  required  to  be  in  tmtting.  Laws  1872,  o.  175,  §  5. 
Bat  since  April  25, 1874,  up  to  tbe  present  time,  it  has  not  been  nee- 
essaiy  that  the  notice  should  be  in  writting.  Laws  1874,  c.  108, 
§§  12,  34;  Comp.  Laws  1879,  c.  89,  §§  12,  84.  Hence,  from  the 
time  tbe  road  in  controversy  was  established,  in  1873,  up  to  some 
time  after  the  time  when  the  plaintiff  purchased  bis  land  from  the 
railroad  company,  which  was  in  1877,  no  notice  of  any  Jtind,  written 
or  oral,  was  required  to  be  given  either  to  the  railroad  company  or  to 
the  plaintiff;  far  up  to  that  time  the  land  was  vacant,  unoccupied, 
QDincIosed,  and  uncultivated;  and  since  that  time,  a  verbal  notice, 
and  sach  notice  as  was  in  fact  given  to  the  plaintiff  by  the  road  over- 
seer, fieagle,  in  1879,  was  sufficient;  and  this  last-mentioned  notice 
was  given  within  less  than  seven,  and  probably  within  less  than  six, 
years  after  tbe  road  was  established. 

As  before  stated,  the  road  was  established  in  July,  1873,  and 
*2.50    this  notice  was  given  by  the  road  over*seer,  Beagle,  while  oats 

were  growing  on  the  land,  in  1879.  A  public  highway  might 
also  be  opened,  without  anything  being  done  by  the  road  overseers 
for  that  purpose.  The  people  themselves,  along  the  line  of  the  road, 
might  open  it,  or  the  public  travel  might  at  once  take  possession  of 
the  road  and  use  it;  and  whenever  a  public  road  ia  traveled  it  is  in 
fact  opened,  although  nothing  may  have  ever  been  done  by  the  road 
overseers  for  the  purpose  of  opening  it.  No  formal  opening  is  ever 
required.  It  is  true,  it  may  be  formally  opened  by  the  several  road 
overseers  along  the  line  of  the  road,  but  it  may  also  be  informally 
opened  by  themselves  or  by  others ;  or  it  may  be  opened  in  fact  by 
tbe  pnblic  travel  taking  possession  of  it  and  using  it.  As  before 
stated,  no  notice  is  ever  required  to  be  given  where  the  land  over 
which  the  road  is  established  is  vacant  and  unoccupied;  and  no  work 
is  ever  required  to  be  performed  where  no  work  is  needed.  A  road 
may  be  opened  without  either  notice  or  work.  Travel  alone  upon 
sQch  a  road  would  be  a  sufficient  opening  of  the  same.  And  cer- 
tainly, whenever  a  road  is  in  fact  used  as  a  public  highway  by  tbe 
public,  it  cannot  be  considered  as  an  "unopened"  road,  within  the 
meaning  of  section  1,  c.  150,  Laws  1879. 

In  the  present  case,  the  road  was  seventeen  miles  in  length.  It 
passed  through  several  road-districts,  was  worked  and  repaired  by  the 
several  road  overseers  along  the  line  of  the  road,  and  work  was  done 
even  on  the  plaintiff's  own  premises.  Bridges  were  built  upon  it, 
and  a  great  amount  of  travel  passed  over  the  same ;  and  there  is  noth- 
ing to  sbow  that  the  public  at  any  time  had  the  slightest  intention  of 
abandoning  the  road  as  a  public  highway.  The  court  below,  in  its 
findings,  states,  among  other  things,  '*that  the  said  road  is  seventeen 
miles  in  length,  and,  except  on  the  premises  of  the  plaintiff,  the  route 
of  travel  was  in  general  the  same  as  the  surveyed  line;''  and  the  trav- 
eled road  through  the  plaintiff's  premises  touches  the  surveyed  line 
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at  several  points,  but  deviates  therefrom  the  most  of  the  distance 
through  the  plaintiff's  premises  from  six  to  iGiteen  rods. 
*251  There  was  a  certain  pond  on  the  plaintiff's  ^premises  where 
the  traveled  road  deviated  the  furthest  from  the  surveyed  line; 
but  the  road  overseer  in  that  district,  in  less  than  seven  years,  and 
probably  within  less  than  six  years,  from  the  time  when  the  road  was 
established,  worked  on  the  surveyed  line  where  it  passes  through  this 
pond.  This  it  would  seem  was  the  only  natural  obstruction  to  travel 
on  plaintiff's  premises,  and  this  was  an  insuperable  obstruction  only 
in  wet  weather,  and  this  was  repaired  by  the  road  overseer  in  1879» 
The  road  overseer,  Beagle,  also,  in  1879,  and  probably  within  six 
years  after  the  road  was  originally  established,  attempted  to  open  the 
road  on  the  surveyed  line  all  the  way  through  the  plaintiff's  premises ; 
and  he  did  so,  except  as  to  a  distance  of  about  forty  rods,  and  re- 
frained from  opening  the  road  this  distance  at  the  request  of  the  plain«^ 
tiff,  who  then,  in  1879,  had  oats  growing  on  the  premises  along  the 
surveyed  line  for  that  distance.  The  road  overseer  evidently  refrained 
from  opening  the  road  for  this  short  distance  of  forty  rods  solely  for 
the  purpose  of  giving  the  plaintiff  an  oportunity  to  save  his  crops,  and 
to  open  the  road  himself  on  or  prior  to  the  first  day  of  the  next  Jan- 
uary, (road  law  of  1874,  §  12;)  and  it  was  the  legal  duty  of  the  plain- 
tiff to  so  open  the  road  within  that  time,  and  he  certainly  cannot  now 
claim  that  he  has  destroyed  the  road  simply  by  procuring  such  leni- 
ency on  the  part  of  the  road  overseer,  and  then  by  failing  to  perform 
his  legal  duty  in  the  premises. 

Among  other  authorities  we  would  cite  the  following  cases  as  hav- 
ing some  application  to  the  present  case :  Stickel  v.  Btoddard,  28 
Kan.  *716 ;  Peck  v.  Clark,  19  Ohio.  367;  Lessee  of  Fulton  v,  Meh- 
renfeld,  8  Ohio  g^t.  440;  McClelland  v.  Miller,  28  Ohio  St.  488;  State 
V.  McGee,40  Iowa,  595;  State  v.  Kansas  City,  St.  J.  &  G.  B.  B.  Co., 
45  Iowa,  139. 

We  think  the  road  in  the  present  case  was  legally  opened.  The 
judgment  of  the  court  below  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 

(All  the  justices  concurring.) 
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*S52  *8tatb  or  Eakbab  v.  Pbter  Muolbb. 

January  Term.  1883. 

Intoxioating  Liqnor:  Prohibitory  Constitutional  Amendment.  In 
1877,  the  defendant  erected  a  brewery,  and  has  since  operated  the  same 
in  manafactoring  beer,  an  intoxicating  liquor.  In  1881,  after  the  taking 
effect  of  both  the  oonstitutional  amendment  relating  to  intoxicating  liq- 
uors, and  the  present  prohibitory  act,  (Laws  1881,  c.  128,)  Uie  deff^ndant 
manufactured  beer»  and  also  sold  beer  without  having  any  permit  giving 
him  any  authority  to  do  either.  Tlte  sale,  however,  was  of  beer  which 
he  had  manufactured  prior  to  the  taking  effect  of  the  said  prohibition  act. 
Hdd,  that  the  said  prohibition  act  is  not  unconstitutional,  but  that  it  is 
constitutional  and  valid  so  far  as  it  affects  the  defendant;  and  that  the 
defendant  committed  a  public  offense,  both  in  the  manufacture  of  the 
beer,  which  he  manufactured  after  the  taking  effect  of  the  prohibition 
act,  and  in  the  sale  of  the  beer,  which  he  sold  after  the  taking  effect  of 
such  act. 

Appeal  from  Saline  district  court. 

Two  actions  against  Peter  Mugler  for  violating  chapter  128,  Laws 
1881.  In  each  of  these  cases  the  defendant,  at  the  November  term, 
1881,  of  the  district  court,  was  found  guilty  and  fined  $100.  He 
appeals. 

Oarver  d  Bond,  for  appellant. 

In  the  case  for  manufacturing,  we  think  our  motion  to  quash  the  indict- 
ment should  have  been  sustained.  It  is  bad  for  duplicity,  in  charging  tlie 
defendant  at  the  same  time  with  manufacturing  by  himself  and  abettingoth- 
ers  in  the  manufacture.  Both  certainly  cannot  be  true  of  the  same  ti-ansac- 
tion.  One  cannot.be  principal  and  accessory  at  the  same  time.  The  charge 
might  have  been  so  made  by  the  use  of  several  counts,  but  not  otherwise. 

The  next,  and  main  question  In  this  case  is,  whether  or  not  the  prohibition 
law  is  constitutional  in  so  far  as  it  attempts  to  affect  this  defendant  under  the 
facts  of  this  case?  We  say  that  it  is  not.  Years  prior  to  the  enaolmf  nt  of 
the  law,  and  even  before  the  prohibition  amendment  to  the  constitu- 
^253  tion  was  discussed,  *the  defendant  erected  his  brewery,  and  furnished 
it  with  the  means  necessary  for  the  manufacture  of  beer,  the  subject 
of  the  charge  in  the  indictment.  When  the  amendment  was  adopted,  and 
when  the  act  for  its  enforcement  became  a  law,  the  defendant's  money  was 
thus  invested,  and  his  brewery  was  his  **  property, "  The  effect  of  the  act 
is  to  close  the  doors  of  his  business,  and  leave  what  had  been  valuable  prop- 
erty, recognized  and  protected  by  the  law,  lifeless,  unremunerative,  and  al* 
most  worthless,  as  it  idly  rests  under  the  condemnation  of  the  new  departure. 
By  a  simple  legislative  edict,  the  defendant  is  stripped  of  f  7,500  in  value  ci 
propel  ty,  as  effectually  as  if  consumed  by  fire.  In  this  he  is  deprived  of  prop- 
erty without  due  process  of  law,  in  violation. of  fundamental  principles  of 
government,  and  of  the  fourteenth  article  of  the  amendment  to  the  constitu- 
tion of  the  Umted  States,  which  provides:  '*Nor  shall  sny  state  deprive  any 
person  of  life*  liberty,  or  property,  without  due  process  of  law."  We  recog- 
nize the  fact  ''that  a  state  law  prohibiting  the  manufacture  and  sale  of  in- 
toxicating liquors  for  use  as.  a  beverage  is  not  repugnant  to  any  clause  of  the 
United  States  coivstitution."  as  decided  in  Bartemeyer  y,  Iowa,  18  Wall.  129, 
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and  followed  by  this  court  in  the  Prohibitory  Amendment  Cases,  24  Kan. 
*722,  provided  the  law  does  not  disturb  vested  rights,  and  operates  only  upon 
the  future  acquisition  of  such  property. '  We  ne^  naerely  affirm  thut  a  brew- 
ery, or  the  beer  manufactured  therein,  is  property.  No  argument  is  called 
for  to  maintain  a  proposition  so  self-evident.  Neither  can  it  be  said  that  de- 
priving one  of  the  use  of  his  property  merely  does  not  deprive  him  of  his 
property  within  the  meaning  of  the  constitution.  Property  rights  are  so 
blended  with  the  right  of  use  and  enjoyment  that  we  can  scarcely  conceive  of 
the  existence  of  the  one  without  the  other.  Dhe  latter  inheres  naturally  and 
necessarily  in  the  former.  What  a  barren  gift  it  would  be,  and  how  cold  tlie 
charrty,  to  present  one  with  valuable  estates,  burdened  with  the  condition 
that  the  donee  should  not  use  them.  Such  conditions  the  law  pro- 
*254  *nounces  void,  because  inconsistent  with  the  estate  granted,  and  be- 
cause the  right  to  use  and  enjoy  follows  and  belongs  to  the  right  of 
property.  Field,  J.,  in  Bartemeyer  v." Iowa,  said:  "The  right  of  property  in 
an  article  involves  the  power  to  sell  and  dispose  of  such  article,  as  well  as  to 
use  and  enjoy  it.  Any  act  which  declares  that  the  owner  shall  neither  sell  it 
nor  dispose  of  it,  nor  use  and  enjoy  it,  confiscates  it,  depriving  him  of  his 
property,  without  due  process  of  law." 

So,  in  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  177,  Miller,  J.,  delivering 
the  opinion  of  the  court,  said:  "It  would  be  a  very  curious  and  unsatisfactory 
result,  if  in  construing  a  provision  of  constitutional  law,  always  undexstood 
to  have  been  adopted  for  protection  and  security  to  the  rights  of  the  individ- 
ual as  against  the  government,  and  which  has  received  the  commendation  of 
jurists,  statesmen,  and  commentators  as  placing  the  just  principles  of  the  com- 
mon law  on  that  subject  beyond  the  power  of  ordinary  legislation  to  change  or 
control  them,  it  shall  be  held  that  if  the  government  refrains  from  the  abso- 
lute conversion  of  real  property  to  the  uses  of  the  public,  it  can  destroy  its 
value  entirely,  can  inflict  irreparable  and  permanent  injury  to  any  extent,  can 
in  effect  subject  it  to  total  destraction  without  making  any  compensation,  be- 
cause, in  the  narrowest  sense  of  the  woi-d,  it  is  not  taken  for  the  public  use. 
Such  a  construction  would  pervert  the  constitutional  provision  into  a  restric- 
tion upon  the  rights  of  the  citizen,  as  those  rights  stood  at  the  common  law, 
'instead  of  the  government,  and  make  it  an  authority  for  invasion  of  private 
rights  under  the  pretext  of  public  good,  which  had  no  warrant  in  the  laws  or 
practices  of  our  ancestors. " 

Reaffirming  this  proposition,  Fdsld,  J.,  in  Munn  v.  Illinois,  94  U.  S.  141, 
used  this  language:  "All  that  is  beneflcial  in  property  arises  from  its  use,  and 
the  fruits  of  that  use;  and  whatever  deprives  a  person  of  them,  deprives  him 
of  all  that  is  desirable  or  valuable  in  tlie  title  and  possession.  If  the  consti- 
tutional guaranty  extends  no  further  than  to  prevent  a  deprivation  of  title 
and  possession,  and  allows  a  deprivation  of  use,  and  the  fruits  of  that  use,  it 
does  not  merit  the  encomiums  it  has  received."  Thus,  authority  and 
*255  reason  lead  us  to  the  same  conclusions  ^regarding  the  scope  and  mean- 
ing of  this  provision  of  the  constitution.  Hence  we  confidently  assert 
that  the  prohibition  law,  in  prohibiting  the  use  by  defendant  of  his  property, 
and  affecting  him  as  this  law  proposes,  deprives  him  of  his  property  within 
the  contemplation  of  the  constitution. 

But  it  is  said  this  is  effected  by  a  legitimate  exercise  of  the  police  power  of 
the  state,  and  is  for  that  reason  exempted  from  the  operation  of  this  provis- 
ion. The  standing  excuse  tor  all  arbitrary  and  oppressive  acts  of  a  legisla- 
ture, when  they  beiar  grievously  upon  the  private  citizen,  is  that  it  is  fur  the 
public  good,  and  that  individual  rights  must  give  way  and  be  made  a  sacrifice 
to  secure  the  welfare  of  the  many.  And  the  police  power  of  the  state — ttiat 
indefinable,  and  as  claimed,  uhrestrainable  authority — steps  in  upon  all  oo- 
^aMons  as  a  cloak  to  shield  and  defend  iniquitous  laws*    Restraints  upon  gov- 
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emmental  authority  are  no  modern  invention.  King  John  of  England,  no 
dOQbt,  justified  many  of  his  infamous  acts,  arbitrarily  destroying  the  rights 
of  his  SQbjects,  under  the  plea  tliat  the  public  good,  or  the  welfare  of  the  king- 
dom, demanded  it.  But  the  people  then  as  now,  recognized  the  fact  tliat  cer- 
tain inalienable  rights  existed  independent  of  governments;  and  ait  Euuny- 
raetle,  nearly  seven  hundred  ^ears  ago,  the  great  charter  was  signed,  in  which 
it  was  guarantied  that  no  free  person  should  be  injured  in  property,  unless  by 
legal  decision  of  his  equals,  or  by  the  law  of  the  land.  From  that  day  to  this, 
restraints  liave  been  by  the  people  placed  upon  the  power  of  the  state,  not 
merely  in  one  direction^  but  in  all.  The  reason  and  necessity  therefor  are  not 
confined  to  any  special  class  of  subjects.  "The  violence  of  public  passion  is 
quite  as  likely  to  be  in  the  direction  of  oppression  as  in  any  other;  and  the 
necessity  for  bills  of  right  in  our  fundamental  laws  lies  mainly  in  the  danger 
that  the  legislature  will  be  influenced  by  temporary  excitements  and  passions 
among  the  people  to  adopt  oppressive  enactments. "  Oooley,  Const.  Lim.  55. 
In  no  respect,  perhaps,  is  there  more  danger  of  oppressive  enactments, 
*256  than  in  the  exercise  of  the.  so-called  police  power.  *Why  then  should 
any  constitutional  restraint  be  construed  and  applied  so  as  not  to  af- 
fect the  exercise  of  such  power?  What  is  there  to  indicate  that  any  restric- 
tion which  the  people  have  placed  upon  the  states  is  to  be  taken  with  other 
effect  than  that  imported  by  the  plain  meaning  of  the  language  used?  Cer- 
tainly there  is  no  limitation  upon  the  people.  They  have  said  by  the  four- 
teenth article  of  amendment  that  no  state  shall  deprive  any  person  of  prop- 
erty without  due  process  of  law.  Where  does  a  court  find  authority  to  inter- 
polate the  words,  "except  in  the  exercise  of  the  police  power  of  the  state?" 
Without  such  interpolation,  the  prohibition  is  general,  embracing  everything 
that  may  be  a  subject  of  legislation.  "Whatever  may  be  the  nature  and  reach 
of  the  police  power  of  a  state,  it  cannot  be  exercised  over  a  subject  confided 
exclusively  to  congress  by  the  federal  constitution.  It  oinnot  invade  the  do- 
main of  the  national  government. ''  Railroad  Co.  v.  Husen,  95  U.  S.  471.  So, 
we  say,  it  cannot  be  exercised  over  a  subject, — ^in  this  case  depriving  a  per- 
son of  property, — except  in  the  manner  provided  by  the  constitution. 

What  is  the  police  power  of  this  state?  Upon  few  subjects  has  there  been 
more  discussion,  and  yet  it  is  difficult  to  find  a  definition  that  is  at  the  same 
time  intelligible  and  adequate  for  a  general  rule.  No  doubt  much  of  the  con- 
fusion results  from  the  attempts  on  the  part  of  some  courts  to  subdivide  the 
power  of  the  state  as  it  affects  its  internal  affairs  and  operates  upon  persons 
and  things  within  its  jurisdiction,  so  as  to  convey  the  impression  that  this 
power  is  confined  to  those  subjects  which  are  considered  by  every  one  to  be 
directly  Injurious  to  the  public.  Of  such  subjects  are  health  laws*  laws  for 
the  abatement  of  nuisances,  laws  against  carrying  concealed  deadly  weapons, 
and  the  like.  We  presume,  however,  that  the  extent  of  this  power  is  almost 
u  unlimited  as  the  subjects  of  state  legislation.    Nearly  all  the  general  powers 

of  the  state  maybe  brought  under  this  h&ad,  when  we  understand  that 
^7     it  is  nothing  more  than  the  power  to  govern  men  and  tilings  *  within 

the  dominions  of  the  state  so  as  to  subserve  the  general  good.  It  is 
immaterial  to  this  case  what  its  scope  may  be;  for  it  is  Emitted  that  within 
it  is  the  power  of  the  state  to  legislate  against  the  liquor  traffio.  It  is  enough 
for  us  to  know  that  too  many  things  of  vital  importance  to  the  people  may 
be  effected  under  the  police  power,  for  courts  to  contract  the  meaning  of  the 
constitution  by  a  construction  which  will  permit  a  state*  without  restraint, 
ud  arbitrarily,  to  deprive  a  citizen  of  life,  liberty,  or  property,  simply  because 
it  can  be  said  to  be  done  by  virtue  of  this  power.  The  several  states  are  like- 
wise prohibited  from  doing  various  other  things,  such  as  enacting  laws  im- 
poiringthe  obligation  of  contracts,  paasing  ex  post /aoto  laws,  bills  of  attain- 
<ief,  laying  imposts  or  duties  on  imports  or  exports,  etc.  It  will  not  be  claimed 
^bat  these  and  similar  provisions  are  not  obligatory  upon  the  states  in  respect 
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to  those  matters  wherein  the  police  power  may  be  exercised.  That  they  ab- 
solutely prohibit  state  legislation  upon  any  subject,  in  violation  of  the  ex- 
pressed terms  of  the  constitution,  is  well  settled.  And  this  is  so  even  where 
it  is  claimed  that  the  state  is  acting  within  its  ordinary  police  power.  Bail- 
road  Co.  V.  Husen,  95  U.  S.  465;  Henderson  v.  Mayor  of  New  York,  92  U. 
S.  25U;  Dodge  v.  Woolsey,  18  How.  348;  State  y.  Saunders,  19  Kan.  127. 

That  the  state  may  regtdate  the  manufacture  and  sale  of  liquors  in  such 
manner  as  to  throw  restraint  around  the  business,  and  to  cast  bundens  upon 
those  having  vested  rights  in  it,  is  not  open  for  discussion.  This  right  of 
regulation  has  been  recognized  and  held  by  the  court  in  Munn  v.  Illinois,  94 
U.  S.  113.  In  holding  this,  however,  Waite,  C.  J.,  on  page  134,  s.'iys: 
** Rights  of  property  which  have  been  created  by  the  common  law  cannot  be 
taken  away  without  due  process."  The  distinction  is  simply  this:  The  leg- 
islature may  regulate  the  mode  of  enjoyment  of  property,  provided  there  is 
left  a  substantial  right.  The  prohibition  law  is  in  no  sense  a  regulation. 
The  title  of  the  act  characterizes  it,  according  to  the  understanding  of  every 
lawyer  and  court,  as  '*  An  act  to  prohibit  the  n.anufacture  and  sale." 
*258  The  excepted  purposes  *will  not  be  claimed  to  be  a  substantial  riglit 
left,  for  clearly  they  are  not.  Even  in  the  absence  of  this  constitu- 
tional protection  against  oppressive  legislation,  we  might  question  that  it  is 
a  proper  exercise  of  the  police  power  to  absolutely  prohibit  the  defendant  from 
operating  his  brewery.  The  act  makes  no  distinction  between  manufactur- 
fng  for  sale  in  the  state  and  manufacturing  for  one^s  own  use,  or  for  export 
out  of  the  state.  The  simple  manufacturing  of  an  intoxicating  liquor  of- 
fends no  one,  and  the  public  have  no  right  or  pretense  for  interference.  It 
is  the  excessive  use,  or  abuse,  of  such  liquors,  which  causes  the  pauperism, 
misery,  and  crime  that  society  may  protect  itself  against.  And  it  is  only  as 
this  abuse  injuriously  affects  the  general  public  that  any  regulation  even  is 
tolerated.  The  legislature  is  not  the  conservator  of-  private  morals,  nor  tbe 
guardian  of  people  of  other  states.  What  right  then  has  the  state  through 
its  legislative  department  to  say  to  this  defendant,  or  to  any  other  citizen  who 
may  be  possessed  of  similar  property,  that  he  may  not  make  beer  for  his  own 
consumption  under  penalty  of  heavy  fine  or  imprisonment?  Or,  though  not 
a  drop  of  liquor  of  his  manufacture  be  used  within  the  state,  upon  what  prin- 
ciple is  he  commanded  to  discontinue  his  business? 

'*  Under  the  power  to  regulate,  tbe  state  cannot  deprive  the  citizen  of  tbe 
lawful  use  of  his  property,  if  it  does  not  injuriously  affect  or  endanger  oth- 
ers." "We  are  unwilling  to  concede  the  existence  of  an  indefinable  power, 
superior  to  the  constitution,  that  may  be  invoked  whenever  the  legislature 
may  deem  the  public  exigency  may  require  it,  by  which  a  party  may  be  ca- 
priciously deprived  of  his  property  or  its  use,  without  compensation,  whether 
such  property  consists  of  franchises  or  tangible  forms  of  property."  Lake 
View  V.  Rose  Hill.Cem.  Co.,  70  Dl.  191. 

*'It  is  not  within  the  poweV  of  the  general  assembly,  under  the  pretense  of 
exercising  the  police  power  of  the  state,  to  enact  laws  not  necessary  to  the 
preservation  of  the  health  and  safety  of  the  community,  that  will  be  oppres- 
sive and  burdensome  upon  the  citizen.  If  it  sliould  prohibit  that  which 
is  harmless  in  itself,  or  command  that  to  be  done  which  does  not 
*259  *tend  to  promote  the  health,  safety,  or  welfare  of  society,  it  would 
be  an  unauthorized  exercise  of  power,  and  it  would  be  the  duty  of  the 
courts  to  declare  such  legislation  void."  Bailroad  Go.  v.  City  of  Jacksonville, 
67  111.  37-40. 

Consonant  with  this  principle  is  the  following  language  of  tbe  learned 
writer  of  the  opinion  of  the  court  in  the  Intoxicating-l2quor  Cases*  25  Kan. 
*765,  766:  "I  do  not  think  the  legislature  can  prohibit  the  sale  or  use  of  any 
article  whose  sale  or  use  involves  no  danger  to  the  general  public.  The  hab- 
its, the  occupation,  the  food,  the  drink,  the  life  of  the  individual,  are  matters 
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of  his  own  choice  and  determination»  and  can  be  abridged  or  changed  by  the 
majority  speaking  through  the  legislature  wUp  when  the  public  safety^  the 
publie  healthy  or  the  ptMie  protection  requires  it.  *  *  *  The  constitu- 
tional guaranty  of  'life,  liberty,  and  the  pursuit  of  happiness,'  is  not  limited 
by  the  temporary  caprice  <tf  a  present  majority,  and  can  be  limited  only  by  the 
ateolate  necessities  of  the  public. "  Judged  by  this  rule,  the  general  prohibi- 
tion against  the  brewers  of  the  state  cannot  be  sustained.  If  the  act  can  be 
heid  to  be  constitutional  as  it  prohibits  manufacturinfi:  for  sale  within  the 
state,  though  void  otherwise,  then  the  indictment,  to  be  good,  should  charge 
a  manafacturing  with  the  special  intent.  The  charge  here  is  as  broad  as  the 
act,  and  must  stand  or  fall  with  it  on  this  point.  Hence  we  maintain  that 
the  prohibition  act  attempts  to  deprive  the  defendant  of  his  property  in  such 
a  case  as  falls  under  the  protection  of  the  fourteenth  amendment.  Such  re- 
sults, therefore,  can  be  effected  only  by  due  process  of  law.  Is  this  by  due 
process  of  law?  Here  again  we  meet  a  subject  upon  which  divers  opinions 
hare  been  given,  and  it  is  not  a  little  difficult  to  frame  a  general  definition 
of  the  phrase.  The  words  seem  to  be  given  the  same  meaning  as  the  phrase 
"law  of  the  land."  Sedg.  St.  &  Const.  Law,  610.  In  the  same  work  the  au- 
t)ior  says:  **Much  discussion  has  taken  place  in  regard  to  what  is  meant  by  the 
phrase,  'the  law  of  the  land.*  Perhaps,  in  most  respects,  there  is  nowhere 
to  be  met  with  a  better  definition  of  it  than  is  to  be  found  in  the  ar- 
^260  gument  of  Mr.  Webster,  in  *the  Dartmouth  College  Case:  <  By  the 
law  of  the  land  is  most  clearly  intended  the  general  law,  which  hears 
before  it  condemns;  which  proceeds  upon  inquiry,  and  renders  judgment  only 
after  trial.  The  meaning  is  that  every  citizen  shall  hold  his  life,  liberty, 
property,  and  immunities  under  the  protection  of  general  laws  which  govern 
society.  Everything  which  may  pass  under  the  form  of  an  enactment  is  not 
the  law  of  the  land.'" 

In  firown  v.  Hummel,  6  Pa.  St.  87,  the  judge  delivering'the  opinion  of  the 
court  said:  "By  the  law  of  the  land  is  meant  the  law  of  an  incUvidual  case, 
as  established  in  a  fair  open  trial,  or  an  opportunity  given  for  such  trial,  in 
open  court,  and  by  due  course  and  process  of  law;  not  a  bill  of  attainder,  in 
the  shape  of  an  act  of  assembly,  whereby  a  man*s  property  is  swept  away 
from  liim  without  a  hearing,  trial,  or  judgment,  or  the  opportunity  of  making 
known  his  rights,  or  producing  his  evidence." 

In  Hdce  v.  Henderson,  4  Bev.  15,  Buffin,  C.  J.,  says:  **This  clause  does 
not  mean  an  act  of  the  legislature,  for  that  construction  would  abrogate  all 
restriction  on  legislative  authority.  The  clause  means  that  statutes  which 
would  deprive  a  citizen  of  the  rights  of  person  or  property,  without  a  regular 
trial  according  to  the  course  and  usage  of  the  common  law,  would  not  be  the 
law  of  the  land  in  the  sense  of  the  constitution. " 

The  eminent  Chief  Justice  Gibsok,  in  considering  a  similar  clause  in 
the  constitution  of  Pennsylvania,  said:  "What  law?  Undoubtedly  a  pre- 
adsting  rule  of  conduct,  not  an  ex  post  facto  rescript  or  decree  made  for  the 
occasion.  The  design  of  the  convention  was  to  exclude  arbitrary  power  from 
every  branch  of  the  government;  and  there  would  be  no  exclusion  of  it  if 
such  rescripts  or  decrees  were  to  take  effect  in.  the  /orm  cfa  statute,^*  Nor- 
man V.  Heist,  5  Watts  &  S.  171. 

Similar  language  we  find  made  use  of  by  Bronson,  C.  J.,  in  Taylor  v. Por- 
ter, 4  Hill,  145.  '*The  words  '  law  of  the  land,'  as  here  used,  do  not  mean  a 
statute  passed  for  the  purpose  of  working  the  wrong.  That  construction 
would  render  the  restriction  absolutely  nugatory,  and  turn  this  part  of  the 

constitution  into  mere  nonsense." 
^1      The  words,  **due  process  of  law,"  used  in  the  fifth  article  *of  amend- 
ment to  the  conrtitutlon,  being  under  consideration  in  Murray  v. 
Hoboken  Land  &  Imp.  Co.,  18  How.  276,  Curtis,  J.,  delivering  the  opinion 
of  the  court,  said:    **The  constitution  contains  no  description  of  those  pro- 
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cesses  which  it  was  intended  to  allow  or  forbid.  It  does  not  even  declare 
what  principles  are  to  be  applied  to  ascertain  whether  it  be  due  process,  it 
is  manifest  that  it  was  not  left  to  the  legislative  power  to  enact  any  process 
which  might  be  devised.  The  article  is  a  restraint  on  the  legislative  as  well 
as  on  the  executive  and  Judicial  powers  of  the  government,  and  cannot  be  bo 
construed  as  to  leave  congress  free  to  make  any  process  *  due  process  of  law,* 
by  its  mere  will." 

Of  course,  we  do  not  contend  that  due  process  of  law  is  necessarily  judicial 
process.  Administrative  process,  which  has  been  regarded  as  necessary  in  all 
governments,  and  sanctioned  by  long  usage,  may  in  many  cases  be  due  pro- 
cess. What  we  contend  for,  however,  as  the  most  liberal  construction  the 
words  justify,  is  timt  rights  of  property  must  be  determined  by  the  law  in  its 
regular  course  of  administration  through  courts  of  justice,  or  according  to 
pre-existing  rules  and  usages  with  reference  to  the  particular  class  of  rights 
to  be  affected.  The  defendant  is  deprived  of  his  property  by  mere  force  of 
the  legislative  decree.  No  rule  is  established,  or  course  prescril^ed,  by  which 
his  rights  are  in  any  way  to  be  considered.  The  legislature  finds  him  in  the 
enjoyment  of  property  which  public  policy  in  this  state  has  never  even  sub- 
jected to  any  police  regulation,  nor  placed  in  any  way  under  the  surveillance 
of  the  law.  It  simply  says  to  him:  '*This  business  which  you  have  built  up 
under  the  protection  of  the  law,  and  which  to  this  time  has  not  been  held  to  in- 
fringe upon  public  rights  in  any  way,  is  henceforth  condemned  as  a  nuisance, 
and  the  value  of  your  property  confiscated  for  the  public  good. "  There  is  no 
notice,  no  hearing,  no  opportunity  for  redress;  nothing  is  heard  but  this  in- 
exorable decree  of  annihilation,  and  the  defendant  sits  in  the  midst  of 
"^262  the  *niins  of  that  which  years  of  toil  had  accumulated,  under  the  vain 
hope  that  he  had  security  under  the  law. 

Some  things  are  nuisances  per  ae,  always  so  held  and  regarded,  just  as  some 
acts  are  unlawful  or  wrong  by  reason  of  their  very  quality.  Others  are  so 
simply  because  the  legislature  has  so  declared.  No  one  can  claim  a  vested 
right  in  maintaining  that  which  by  common  consent  is  a  nuisance;  and  sum- 
mary methods  of  acting  it  have  ever  been  sustained.  Overwhelming  ne- 
cessity may  also  often  justify  society  in  resorting  to  harsh  and  apparently  ar- 
bitrary measures  to  protect,  itself  from  impending  calamity.  In  this  respect, 
society  acts  upon  principles  of  self-defense,  much  as  individuals  do.  In  avert- 
ing imminent  danger  to  life,  the  individual  may  take  the  life  of  another  to 
save  his  own.  Two  drowning  men  are  struggling  for  possession  of  a  plank 
that  will  support  but  one,  and  the  stronger  is  justified  in  thrusting  his  more 
exhausted  companion  into  a  watery  grave.  Is  this  because  the  law  places 
more  value  upon  one  life  than  another?  Certainly  not.  They  are  rather 
cases  wherein  the  individual  rises  above  the  law ;  or,  more  correctly  speaking, 
we  may  say  they  are  the  exercise  of  rights  in  extremities,  which  never  have 
been  surrendered  by  the  in^lividual  to  society.  "Necessity  knows  no  law," 
is  a  saying  verified  by  the  facts  of  every  day.  Why  then  should  it  be  said 
that  the  authority  exercised  in  such  exceptional  cases  is  any  precedent  or  jus- 
tification for  equally  extreme  acts  when  no  such  overwhelming  necessity  ex- 
ists? Other  examples  of  the  exercise  of  arbitrary  power  by  the  state  are  of 
little  force  here,  either  because  not  similar,  or  because  they  have  been  exer- 
cised from  immemorial  time,  and  all  constitutional  provisions  are  consequently 
held  as  recognizing  the  existence  of  such  power.  There  is  nothing  preceding 
the  prohibition  law  that  can  be  referred  to  as  a  cause  or  excuse  for  working 
this  Injury  to  the  defendant.  His  brewery,  as  property,  and  his  rights  in 
operating  it  for  the  manufacture  of  beer,  were  as  sacred  under  the  law  as 
any  other  right  that  enjoyed  legal  protection.  Bef6re  the  new  de- 
*263  part*ure  was  made  in  this  state,  the  defendant's  rights  of  property 
had  become  vested  rights,  and  are  admitted  then  to  have  existed.    The 
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legislative^^  goes  forth,  ^'Let  them  exist  no  longer,"  and  the  transforma- 
tion is  complete. 

Will  anyone  say  that  the  law  provides  for  a  judicial  trial  before  such  prop- 
erty is  declared  to  be  a  nuisance,  and  that  the  manufacturer  also  has  a  hear- 
ing before  he  is  condemned?  True,  there  may  be  a  trial,  but  for  what?  Not 
to  determine  whether  the  confiscation  shall  take  place  or  not;  that  has  been 
accomplished  already.  It  is  rather  upon  the  supposition  that  the  owners  of 
such  property  may  seek  to  avoid  the  effect  of  the  law,  and,  if  possible,  re- 
gain a  portion  of  what  they  have  been  deprived  of  in  this  arbitrary  manner; 
and  the  trial  is  instituted  for  an  investigation  of  such  attempt.  The  penalty 
in  this  case  falls  upon  the  defendant  simply  because  he  made  a  futile  effort  to 
recover  back  what  the  state  had  taken  from  him.  Ko  one  will  seriously  ques- 
tion the  abstract  justice  of  our  position,  and  we  think  we  are  sustained  in  it 
by  sound  legal  principles.  In  support  of  our  argument,  and  for  an  exhaust- 
ive discussion  of  the  question,  we  refer  to  Wynehamer  v.  People,  18  N.  Y. 
378.  The  matter  was  touched  on  but  not  decided,  in  Bartemeyer  v.  Iowa, 
18  Wall.  129,  and  in  Beer  Go.  v.  Massachusetts,  97  U.  S,  25.  It  follows,  if 
our  position  be  well  taken,  that  the  effect  of  the  prohibition  act  is  to  deprive 
the  defendant  of  his  property  without  due  process  of  law,  and  it  is  therefore 
unconstitutional  and  void, — as  to  him  at  least. 

The  principal  question  in  case  No.  2623  is  the  constitutional  one,  which  we 
have  already  discussed ;  and  the  argument  above  made  will  apply  to  it.  The 
prohibition  act,  as  it  affects  the  defendant  here*  deprives  him  of  the  use  of  beer 
manufactured  by  him  prior  to  the  enactment  of  the  law.  The  decision  of  this 
case  on  this  point  will  necessarily  follow  the  former  case,  for,  as  was  said  in  Beer 
Co.  V.  Massachusetts,  "the  right  to  manufacture,  undoubtedly  *  *  *  in- 
cluded the  incidental  right  to  dispose  of  the  liquors  manufactured." 
*264  ^Several  other  errors  are  claimed  in  the  ruling  of  the  court  upon  the 
motions  made  to  the  indictment.  In  the  indictment  are  joined  five 
counts  for  selling,  and  one  count  charging  the  maintenance  of  a  nuisance. 
However  far  courts  may  be  willing  to  go  in  allowing  a  joinder  of  counts  for 
different  offenses,  we  submit  that  they  should  be  offenses  of  the  same  class, 
and  subject  to  like  penalties.  The  practice  is  prejudicial  enough  to  a  defend- 
ant at  best,  without  confusing  him  by  embracing  not  only  different  offenses, 
but  different  offenses  of  different  ki nda»  Making  an  illegal  sale  of  liquor,  and 
maintaining  a  nuisance,  are  offenses  which  should  not  be  joined.  As  well 
might  a  defendant  in  the  same  indictment,  by  several  counts,  be  charged  with 
selling  liquors,  assault  and  battery,  petit  larceny,  and  adultery.  Such  an  in- 
dictment would  hardly  be  upheld. 

H.  8.  Cunningham^  Go.  Atty.,  for  the  State. 

The  argument  of  appellant  may  be  briefly  stated  as  follows:  Appellant,  in 
oommon  with  all  other  citizens,  native  and  naturalized,  is  by  the  fourteenth 
amendment  of  the  constitution  of  the  United  States  guarantied  certain  enu- 
merated rights,  among  which  we  find  that  no  state  shall  deprive  him  of 
♦  *  •  property,  without  due  process  of  law.  The  state  of  Kansas,  by  the 
enactment  of  the  prohibitory  law,  (chapter  128,  Laws  1881,)  has  deprived  ap- 
pellant of  his  property  without  due  process  of  law.  **  Therefore  said  law  is 
Qticonstitutional  and  void, — as  to  him  at  least."  (Brief  of  appellant.)  We 
submit  that  the  minor  premise  is  untenable  for  the  following  reasons :  FirsU 
for  all  that  appears  from  the  record,  appellant  still  owned,  controlled,  and 
used  the  brewery  described  therein  at  the  time  of  the  filing  of  the  indictment 
u  fully  as  be  did  upon  May  1, 1881;  second,  that  by  complying  with  the  terms 
of  section  5  of  chapter  128,  Laws  1881,  he  could  have  laijpfvUy  used  the  said 
brewery  for  the  very  purpose  for  which  it  was  erected,  viz.,  **for  the  manu- 
^ureof  beer." 
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We  take  the  position  taken  by  a  majority  of  this  court  in  the  Prohil- 
*265  itory  Amendment  Oases,  24  Kan.  *723.  that  the  ^prohibitory  amend* 
ment  and  the  law  to  carry  the  same  into  effect  "has  simply  enlarged 
and  increased  the  restrictions"  which  had  heretofore  been  thrown  around  the 
liquor  business  in  this  state.  No  man  has  a  vested  right  to  deal  in  intoxicat- 
ing liquors.  The  business  has  been  the  subject  of  legislative  control  ever 
since  tlie  history  of  the  state  began.  Appellant  was  bound  to  take  notice  of 
tins  wiien  he  engaged  in  the  business,  tliat  it  was  then  subject  to  legislative 
restriction;  that  the  future  restrictions  to  which  it  might  be  subject  were  only 
limited  by  the  will  of  the  people  and  the  legislature.  But  it  is  urged,  and  the 
record  shows,  that  said  brewery  was  worth  the  sum  of  $10,000  for  use  in  the 
manufacture  of  beer,  and  is  not  worth  to  exceed  the  sum  of  $2,500  for  any 
other  purpose.  As  before  suggested,  why  does  not  appellant  use  it  for  the 
purpose  for  which  it  was  erect^?  He  might  do  so  lawfully  if  he  so  desired. 
We  submit  that  the  decrease  in  value  pf  this  property,  if  from  the  i-ecord  it  is 
properly  chargeable  to  the  prohibitory  law,  is  purely  consequential  injuries. 
"It  is  also  a  rule  that  a  party  has  no  vested  right  to  be  protected  from  conse- 
quential injuries  arising  from  the  exercise  of  rights  by  others. "  Cooley,  Const. 
Lim.  384. 

The  prohibitory  law  being  the  result  of  the  proper  exercise  of  the  police 
power  of  the  state,  appellant  cannot  be  heard  to  complain  of  the  decrease  of 
the  value  of  his  property.  The  removal  of  the  county-seat  from  tlie  city  of 
Salina  to  a  neighboring  town  would  decrease  the  value  of  this  brewery,  but 
that  would  not  destroy  the  right  of  the  people  to  iiave  the  county-seat  re- 
moved, nor  give  appellant  the  right  to  be  protected  from  such  injury  if  it 
should  be  removed.  The  vacation  of  the  street  in  front  of  this  brewery  would 
decrease  the  value  of  tiiis  property,  but  that  would  not  destroy  the  right  of 
tlie  public  to  have  the  street  vacated;  neither  could  appellant  be  compensated 
for  the  decrease  yi  the  value  of  the  property.  The  abridgment  of  the  alretuiy 
limited  right  to  manufacture  and  sell  intoxicating  liquors  in  Kansas 
♦266  may  have  decreased  the  value  of  this  brewery,  but  that  can*not  de- 
stroy the  right  of  the  public,  through  a  proper  exercise  of  the  police 
power  of  the  state,  to  protect  society  from  the  evils  resulting  from  the  busi- 
ness. Nor  is  the  appellant  entitled  to  protection  from  the  results  of  the  exer- 
cise of  such  power  by  the  state. 

There  is  error  in  the  conclusion  of  appellant  in  this:  it  is  claimed  that 
the  prohibitory  law  is  unconstitutional  and  void,  as  to  appellant  at  least.  We 
do  not  think  that  even  a  naturalized  citizen,  who,  as  appeal's  at  length  from 
the  record,  in  1877,  renounced  his  allegiance  to  a  foreign  potentate,  and  be- 
came a  citizen  of  Kansas,  can  have  any  more  or  greater  rights  to  minister  at 
the  altar  of  the  god  Gambrinus  than  the  native-born  citizen  of  the  country. 
If  this  law  is  unconstitutional  and  void  as  to  appellant,  it  is  void  as  to  all. 

We  think  that  the  main  questions  involved  in  this  Ciise,  and  the  true  theory 
upon  which  it  should  be  decided,  have  been  fully  settled  already  by  this 
court  in  Prohibitory  Amendment  Oases,  24  Kan.  *700,  and  the  cases  therein 
cited. 

The  record  shows  that  the  beer  sold  in  the  second  case  was  on  hand  prior 
to  the  date  of  the  passage  of  the  prohibitory  law,  but  it  is  not  shown  to  have 
been  on  hand  prior  to  the  time  the  prohibitory  amendment  went  into  effect. 
It  was  therefore  unlawful  for  appellant  to  sell  it  for  other  than  the  excepted 
purposes  mentioned  in  the  prohibitory  amendment,  during  any  of  the  time  be 
had  it  on  hand  prior  to  sale;  so  we  assert  that  the  "two  grave  questions" 
suggested  by  Mr.  Justice  Miller  in  Bartemeyer  v.  Iowa,  18  Wall.  133,  do 
not  arise  in  this  case. 

It  is  suggested  that  there  was  an  improper  joinder  of  counts  in  the  indict* 
ments  in  both  of  the  cases.    Even  if  this  were  true,  it  would  make  no  dif' 
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ference  in  the  dedaion  of  these  cases,  because  the  appellant  was  reqaired  to 
plead  to,  and  was  tried  upon,  but  one  count  in  each  case.  No  substantial  right 
of  appellant  was  sheeted  by  the  joinder  of  counts.    But  we  think  the  question 

uf  practice  upon  the  joinder  of  counts  in  cases  of  misdemeanor  has  been 
^7     practically  settled  '■'by  the  court  in  a  case  decided  since  the  trial  of  this 

case.    SUte  v.  Soh welter,  27  Kan.  499. 

Yalbktine,  J.  The  defendant,  Peter  Mugler,  was  prosecuted  crim- 
inally, in  two  different  cases,  for  violations  of  the  prohibitory  liquor 
law.  In  the  first  case,  the  indictment  contained  but  6ne  count, 
charging  that  the  defendant  "did  unlawfully  manufacture,  and  aid, 
assist,  and  abet  in  the  manufacture"  of,  certain  intoxicating  liquors. 
In  the  second  case,  the  indictment  contained  six  counts,  in  the  first 
five  of  which  it  charged  that  the  defendant,  on  five  different  days, 
sold  intoxicating  liquors  in  violation  of  law;  and  in  the  sixth  count 
it  charged  that  the  defendant  was  guilty  of  keeping  and  maintaining 
a  common  nuisance,  by  keeping  for  sale  and  selling  certain  intoxi- 
cating liquors.  In  the  first  case,  a  motion  was  made  by  the  defend- 
ant to  quash  the  indictment,  for  the  reason  that  it  did  not  state  facts 
sufficient  to  constitute  any  offense,  and  because  it  contained  a  double 
charge  against  the  defendant.  This  motion  was  overruled  by  the 
court.  A  trial  was  then  had  in  the  case,  before  the  court  without  a 
jury,  upon  an  agreed  statement  of  facts,  which  admitted  that  tlie  de- 
fendant, since  October  1, 1881,  without  a  permit,  manufactured  beer, 
an  intoxicating  liquor,  in  a  brewery  erected  by  him  in  Salina,  Kansas, 
in  1877,  and  used  thereafter  by  him  as  a  brewery  up  to  May  1, 1881, 
the  time  when  the  present  prohibitory  liquor  law  went  into  effect; 
''that  said  brewery  was  at  all  times  after  its  completion,  and  on  May 
1,  1881,  worth  the  sum  of  $10,000,  for  use  in  the  manufacture  of 
said  beer,  and  is  not  worth  to  exceed  the  sum  of  $2,500  for  any 
other  purpose."  It  was  also  admitted  that  the  defendant  used  his 
brewery  for  the  manufacture  of  beer  after  October  3,  1881,  the  same 
as  he  had  done  prior  to  May  1,  1881.  In  the  second  case,  motions 
to  quash  the  indictment  and  to  compel  the  prosecution  to  elect  upon 
which  count  it  would  proceed,  were  made  by  the  defendant,  and  were 
overruled  by  the  court.  A  trial  was  then  had  in  the  second 
*268  case,  before  *the  court  without  a  jury,  upon  an  agreed  state- 
ment of  facts,  which  admitted  that  the  sale  charged  in  the 
first  count  of  the  indictment  was  made  by  the  defendant,  without  a 
permit,  and  that  it  was  a  sale  of  beer  manufactured  by  the  defend- 
ant before  the  passage  of  the  prohibitory  act  of  1881;  but  whether 
the  beer  thus  sold  was  manufactured  before'  the  adoption  of  the  con* 
stitutional  amendment,  ip  November,  1880,  prohibiting  the  manu- 
facture and  sale  of  intoxicating  liquor^,  except  for  medical,  scientific, 
and  mechanical  purposes,  the  record  is  silent;  and  for  what  purpose 
the  beer  was  sold  the  record  is  also  silent.  In  each  of  these  two  cases 
the  defendant  wi«  found  guilty,  and  fined  $100,  and  in  each  he  now 
appeals  to  this  court. 
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The  principal  question  sopposed  to  be  involved  in  these  two  cases 
is  as  follows :  Is  or  is  not  the  present  prohibitory  liquor  law  consti- 
tutional, so  far  as  it  affects  the  defendant  and  his  business  in  man- 
ufacturing beer  at  his  brewery,  and  selling  the  same  ?  The  defend- 
ant claims  that  such  law  is  unconstitutional,  and  his  counsel  make  a 
very  able  and  elaborate  argument  in  this  court,  to  show  that  it  is  un- 
constitutional.    Among  other  things,  they  say : 

''Years  prior  to  the  enactment  of  the  law.  and  even  before  the  prohibition 
amendmeilt  to  the  constitution  was  discussed,  the  defendant  erected  his  brew- 
ery and  furnished  it  with  the  means  necessary  for  the  manufacture  of  beer, 
tlie  sabject  of  the  charge  in  the  indictment.  When  the  amendment  was 
adopted,  and  when  the  act  for  its  enforcement  became  a  law,  the  defendant's 
money  was  thus  invested,  and  his  brewery  was  his  'property.'  The  effect  of 
tlie  act  is  to  close  the  doors  of  his  business,  and  leave  what  had  been  valua- 
ble property,  recognized  and  protected  by  the  law,  lifeless,  unremunerative, 
and  almost  worthless,  as  it  idly  rests  under  the  condemnation  of  the  new  de- 
parture. By  a  simple  legislative  edict  the  defendant  is  stripped  of  $7,500  in 
value  of  property,  as  effectually  as  if  consumed  by  fire. 

*'In  t;his  he  is  deprived  of  property  without  due  process  of  law,  in  violation 

of  fundamental  principles  of  government,  and  of  the  fourteenth  article  of  the 

amendment  to  the  constitution  of  the  United  States,  wliich  provides: 

*269      '  Kor  shall  *any  state  deprive  any  person  of  life,  liberty,  or  property, 

without  due  process  of  law.'    *    *    * 

"The  defendant  is  deprived  of  his  property  by  mere  force  of  the  legislative 
decree.  Ko  rule  is  established,  or  course  prescribed,  by  which  his  rights  are 
in  any  way  to  be  considered.  The  legislature  finds  him  in  the  enjoyment 
of  property,  which  public  policy  in  this  state  has  never  even  subjected  to  any 
police  regulation,  nor  placed  in  any  way  under  the  surveillance  of  the  law. 
It  simply  says  to  him:  *This  business  which  you  have  built  up  under  the 
protection  of  the  law,  and  which  to  this  time  Inis  not  been  held  to  infringe 
upon  public  rights  in  any  way,  is  henceforth  condemned  as  a  nuisance,  and 
tlie  value  of  your  property  confiscated  for  the  public  good.'  There  is  no  no- 
tice, no  hearing,  no  opportunity  for  redress;  nothing  is  heard  but  this  inex- 
orable decree  of  annihilation,  and  the  def endAnt  sits  in  the  midst  of  the  ruins 
of  that  which  years  of  toil  had  accumulated,  under  the  vain  hope  that  he  had 
security  under  the  law. " 

Much  that  counsel  say  we  think  has  force.  The  legislature  has 
probably  gone  a  long  way  in  destroying  the  values  of  such  kinds  of 
property  as  the  defendant  owned,  and  has  possibly  gone  to  the  ut- 
most verge  of  constitutional  authority.  And  yet  we  do  not  think  that 
the  result  reached  by  counsel  for  the  defendant  necessarily  follows 
from  the  facts  and  circumstances  of  this  case.  The  defendant  is  cer- 
tainly not  deprived  of  his  brewery,  or  of  his  liquor,  or  of  any  of  his 
other  tangible  property.  So  far  as  the  constitntional  amendment 
and  the  prohibition  act  tfre  concerned,  he  still  retains  his  brewery  and 
his  liquors,  and  all  his  other  tangible  property,  just  the  same  as  he  did 
prior  to  the  passage  or  adoption  of  any  of  the  present  restrictive  or 
prohibitory  liquor  laws.  But  probably  it  is  not  his  tangible  property 
which  he  claims  has  thus  been  taken  or  destroyed  or  confiscated.  It  is 
bis  intangible  property,  his  vested  rights,  founded  upon  or  incidental 
to  the  rightful  enjoyment,  or  use,  of  his  visible  and  tangible  property, 
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of  which  he  claims  to  have  been  deprived.  This  brings  ns  to  a  oom- 
parison  between  the  former  restrictive  and  prohibitory  liquor  laws  of 

this  state,  and  the  present  restrictive  and  prohibitory  liquor 
*270    laws.     In  1877,  when  the  de*fendant  erected  his  brewery,  he 

had  a  right  to*  manufacture  all  the  beer  or  other  intoxicat- 
ing liqaors  which  he  chose ;  and  he  can  do  so  still,  provided  he  first 
obtains  a  permit  therefor  from  the  probate  judge,  and  he  can  easily 
obtain  the  permit  by  complying  with  the  terms  and  conditions  upon 
which  permits  are  issued.  At  that  time  he  could  manufacture  intoxi- 
cating liquors  for  any  purpose  which  he  chose ;  but  since  the  adop- 
tion of  the  constitutional  amendment,  in  November,  1880,  he  can 
manufacture  such  liquors  only  for  medical,  scientific,  and  mechanical 
purposes.  His  right  to  sell  intoxicating  liquors,  however,  was  always 
restricted.  In  1877,  under  the  then  existing  laws,  he  had  no  right 
to  sell  his  beer  or  any  other  intoxicating  liquor  in  any  quantity,  or  in 
any  place  in  Kansas,  or  to  any  person,  unless  he  had  first  obtained 
a  liceDse  therefor,  (State  v.  Volmer.  6  Kan.  *d71 ;  Dolson  v.  Hope,  7 
Kan.  *161 ;  Alexander  v.  O'Donnell,  1 2  Kan.  *608 ;)  and  such  is  still 
the  law.  The  license  is  now  called  a  "permit."  But  even  with  a 
license,  the  defendant  bad  no  right  under  the  old  laws,  to  sell  his  beer 
on  Sundays,  or  on  election  ^ays,  or  on  the  Fourths  of  July;  or  to  any 
person  who  was  in  the  habit  of  becoming  intoxicated  against  the 
known  wishes  of  his  wife,  child,  parent,  brother,  or  sister ;  or  to  any 
minor  against  the  consent  of  bis  parent  or  guardian ;  or  at  any  place 
except  the  place  designated  in  his  license,  which  in  the  present  case 
would  have  been  the  city  of  Salina.  Besides,  the  defendant  had  no 
assorance  under  the  old  laws  that  he  could  procure  a  license.  Li- 
censes were  not  granted  to  anybody  and  everybody,  but  only  to  a  se- 
lect few,  and  then  the  license  would  continue  in  force  for  the  period 
of  one  year  only,  and  no  person  could  have  any  assurance  that  his 
license  would  be  renewed.  Both  the  issuing  and  renewal  of  licenses 
depended  entirely  upon  the  temper  and  disposition  of  the  community 
in  which  the  application  was  made.  Under  the  old  laws,  each  com- 
munity was  given  the  privilege  of  determining  for  itself  whether  li- 
censes to  sell  intoxicating  liquors  should  be  issued  ornot,  andif  none 

were  issued,  then  the  old  law  was  as  much  a  prohibition  law  as 
*271    the  present  liquor  law.     *The  old  law  might  properly  be  called 

not  only  a  license  law,  but  also  an  option  law,  and  a  contin- 
gent prohibition  law — for  licenses  were  allowed  to  be  issued  at  the 
option  of  eaoh  community;  and  if  they  were  not  issued  the  law  would 
become  a  virtual  prohibition  law.  Under  the  old  law  the  entire  state 
might  have  become  a  complete  prohibition  state,  at  the  option  of  its 
several  communities,  or  each  community  might  have  authorized  the 
ittue  of  licenses,  as  it  chose.  In  this  respect  the  old  law  and  the 
present  law  differ.  The  old  law  left  the  question  of  prohibition  or  li- 
ceose  with  each  community  separately  and  exclusively,  while  the 
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present  law  tbeoretioally  enforces  prohibition  upon  all  communities, 
whether  they  are  willing  or  unwilling. 

We  do  not  here  wish  to  be  understood  as  saying  that  our  present 
liquor  law,  or  any  liquor  law  which  we  have  ever  bad  in  Kansas,  is 
or  has  been  an  absolute  and  unqualified  prohibitory  liquor  law.  They 
have  none  of  them  been  more  than  limited  and  qualified  prohibition 
laws.  Under  the  old  law,  the  defendant,  with  a  license,  could  sell 
his  beer  to  any  person  and  to  all  persons,  with  the  exceptions  hereto- 
fore mentioned ;  but,  under  the  present  law,  we  suppose  he  is  subject 
to  at  least  one  other  restriction  in  his  sales  as  to  persons — he  cannot 
now  sell  his  beer  for  medical  purposes  except  to  druggists.  It  woald 
seem,  however,  that  with  a  permit  he  may  now  sell  his  beer  for  scien- 
tific and  mechanical  purposes,  to  any  and  every  person  who  might 
wish  to  purchase  the  same.  And  therefore  it  would  seem  that  in  tliis 
respect  no  additional  restrictions  over  the  old  law  are  imposed.  We 
think  it  will  now  appear  that  the  old  law  and  the  new  are  not  so 
vastly  different  as  has  been  by  some  persons  supposed.  Both  are 
restrictive  in  their  character,  both  are  criminal  laws,  and  both  are 
prohibitory  to  some  extent;  and  yet  neither  is  absolutely  and  unqual- 
ifiedly a  prohibition  statute.  Both  restrict  sales  as  to  times,  places, 
and  persons,  and  the  present  law  as  to  fi^irposes ;  and  yet  both  laws 
allow  sales  to  be  made.  Under  the  old  law,  the  defendant  never  bad 
any  authority  to  sell  his  beer,  except  with  a  license.  He  never 
*272  had  any  positive  assurance  *tbat  a  license  would  be  granted 
to  him,  or  if  granted,  that  it  would  be  extended  or  renewed; 
and  even  with  a  license,  he  could  not  sell  his  beer  at  any  other  phice 
than  at  the  city  of  Salina ;  and  his  right  to  sell  beer  for  any  consid- 
erable period  of  time  was  always  based  upon  many  uncertainties  and 
contingencies.  Under  the  present  law,  the  defendant,  with  a  permit, 
which  he  can  easily  obtain,  can  manufacture  all  the  beer  for  medical, 
scientific,  and  mechanical  purposes  which  he  chooses  to  manufacture, 
and  can  sell  the  same  for  such  purposes,  provided  he  can  find  pur- 
chasers therefor.  The  material  restrictions  imposed  by  the  present 
law,  in  addition  to  those  imposed  by  the  old  law,  are  simply  as  to 
the  purposes  for  which  he  may  sell,  and  as  to  the  persons  to  whom 
he  may  sell  for  medical  purposes.  There  are  no  other  material  or 
substantial  restrictions. 

Under  such  circumstances,  we  hardly  think  that  the  defendant  had 
such  a  vested  interest  in  the  old  law,  or  in  anything  else,  as  would 
prevent  the  passage  of  a  law  like  our  present  prohibition  act.  It 
would  hardly  seem  that  the  defendant,  by  erecting  a  brewery  in  1877, 
and  by  operating  it  for  some  time  afterwards,  could  obtain  such  a 
vested  interest  in  anything  as  to  prevent  further  legislation,  with  re- 
spect to  intoxicating  liquors,  of  a  more  restrictive  and  stringent  char- 
acter; or  that  he  could  go  on,  with  or  without  legislation,  and  with 
or  without  a  license,  manufacturing  and  selling  beer  forever.    We 
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snppoBe  tiiat  the  defendant  founds  bis  right  to  oontione  to  manufact- 
ere  and  sell  beer  solely  and  exolosively  upon  bis  sapposed  vest^ed 
right  to  operate  bis  brewery  in  ondistarbed  tranquility  forever.  He 
certainly  will  not  claim  that,  independent  of  bis  brewery,  he  had  a 
vested  right  at  the  time  the  constitutional  amendment  was  adopted, 
07  at  the  time  the  present  prohibition  law  was  enacted,  to  either  man* 
ofacture  or  sell  any  kind  of  intoxicating  liquor  which  had  not  yet 
been  brought  into  existence.  His  whole  claim,  we  suppose,  springs 
from  the  rights  which  his  brewery  is  supposed  to  have  conferred  upon 

him.  But  these  rights  we  think  cannot  have  such  far-reach- 
*278    ing  eonse^quences  as  the  defendant  claims.     The  beer  which 

the  defendant  is  prosecuted  for  manufacturing  was  not  in  ex- 
istence at  the  time  when  the  constitutional  amendment  was  adopted, 
or  at  the  time  when  the  prohibition  act  went  into  operation,  but  it 
was  manufactured  since:  and  hence,  independent  of  the  defendant's 
interest  in  his  brewery,  he  could  not  have  had  any  possible  vested 
right,  at  the  time  of  the  adoption  and  passage  of  the  present  prohi- 
bition laws,  in  the  manufacture  of  such  beer.  Nearly  the  same  may 
be  said  with  respect  to  the  beer  which  the  defendant  is  prosecuted 
tor  selling.  Presumably  it  was  not  in  existence  at  the  time  when 
the  constitutional  amendment  was  adopted.  Besides,  the  sale  of 
such  kinds  of  liquor,  when  made  as  this  sale  was  made,  would  have 
been  a  violation  of  the  laws  of  Elansas,  and  a  criminal  offense,  at  any 
time  for  the  last  twenty-three  years.  In  this  respect  the  present  law 
is  not  new.  The  sale  in  the  present  case  was  made  without  a  permit 
or  a  license.  It  may  be  that  the  defendant  has  suffered  great  ^oss 
on  account  of  the  passage  of  the  prohibition  act,  but  such  loss  is  not 
the  direct  and  immediate  result  of  such  act;  it  is  simply  the  remote 
and  consequential  result  of  the  act,  and  is  wholly  speculative  and 
probiematical.  Such  indirect  and  remote  losses  cannot  render  acts 
of  the  legislature  unconstitutional.  Beer  Go.  v.  Massachusetts,  97 
U.  8.  25;  Bartemeyer  v.  Iowa,  18  Wall.  129. 

It  is  frequently  the  case  that  the  passage  of  statutes  indirectly  af- 
fects the  values  of  property  as  this  act  does,  and  still  we  do  not  think 
that  such  statutes  are  ever  declared  to  be  unconstitutional  merely  for 
nieh  reasons.  We  think  that  the  present  prohibition  act  of  Kansas 
is  constitutional,  so  far  as  it  affects  the  defendant,  and  so  far  as  it 
bas  any  application  to  the  two  cases  now  under  consideration.  We 
do  not  think  that  the  court  below  committed  any  error  in  either  of 
these  two  cases;  but. even  if  it  did,  with  respect  to  the  motions  of  the 
defendant,  which  it  overruled,  the  errors  were  wholly  immaterial. 

In  the  first  case  the  defendant  was  tried  upon  an  agreed  state- 
'274    ment  of  facts  simply  for  manufacturing  ^intoxicating  liquors 

contrary  to  law.  In  the  second  case  be  was  tried  upon  an 
agreed  statement  of  facts,  upon  the  first  count  only  of  the  indictment, 
ud  merely  for  selling  intoxicating  liquor  contrary  to  law,  and  for 

V.29K— 18 


194  KANSAS  SEF0BI8. 

one  sale  only ;  and  in  both  oases  we  think  the  judgment  of  the  ooart 
below  was  correct,  and  it  will  therefore  be  affirmed. 

HoBTON,  0.  J.f  ooncorring. 

Brewbb,  J.  I  concur  fnily  in  the  foregoing  opinion,  so  far  as  it 
relates  to  the  charge  of  selling  beer ;  and  I  think  the  reasoning  of 
my  Brother  Valentine  thereon  is  unanswerable.  Bat  as  to  the  case 
in  which  the  charge  is  of  mann factoring  beer,  and  without  regard  to 
the  purpose  for  which  it  was  manufactured,  while  I  do  not  care  to 
formally  dissent,  I  must  say  that  my  judgment  is  not  satisfied.  The 
defendant  may  have  manufactared  the  beer  for  his  own  consump- 
tion. It  certainly  is  not  shown  or  alleged  that  he  did  not,  and  in  a 
criminal  proceeding  it  is  not  to  be  presumed  that  defendant  has  done 
wrong.  And  I  have  yet  to  be  convinced  that  the  legislature  has  the 
power  to  prescribe  what  a  citizen  shall  eat  or  drink,  or  what  medicines 
he  shall  take,  or  prevent  him  from  growing  or  manufacturing  that 
which  his  judgment  approves  for  his  own  use  as  food,  drink,  or  med- 
icine. Further,  prior  to  the  constitutional  amendment,  the  manu- 
facture of  beer  was  free  and  unrestricted.  No  license,  permit,  or  con- 
dition was  required.  Under  that  state  of  the  law  this  defendant  in- 
vested his  means  in  building  and  machinery  suitable  for  the  purpose 
of  manufacturing  beer,  and  unsuitable  for  any  other  purpose,  worth 
$10,000  for  the  former  use,  and  not  to  exceed  $3,500  otherwise.  The 
denial  of  the  use  has  thus  practically  deprived  him  of  $7,500.  Is 
not  this  taking  private  property  for  public  use,  without  any  compen- 
sation ?  If  the  public  good  requires  the  destruction  of  the  value  of 
this  property,  is  not  prior  compensation  indispensable  ? 


*27S  *IJnion  Pao.  Bt.  Ck>.  v.  Hbbbebt  Habbu. 

January  Tenn,  1888. 

Witnesses:  Fees  and  Mileage:  Contdnuance.  Where  witnesses  are  sub- 
poenaed to  attend  a  trial  in  a  district  court,  and  are  present  at  the  day 
named  in  response  to  such  snbposna,  and  thereupon,  on  application  of 
both  parties,  the  court  postpones,  the  trial  to  sou^e  subsequent  day  in  the 
term,  and  notifies  the  witnesses  to  be  present  on  such  subsequent  day 
without  further  subpoena,  held,  that  such  witnesses  are  justified  in  re- 
turning home  and  remaining  until  such  subsequent  day,  and  are  entitled 
to  mileage  for  attending  court  on  that  day* 

Error  from  Leavenworth  district  court. 

October  2, 1 882,  the  district  court  overroled  the  motion  of  the  de- 
fendant  railway  company  to  retax  the  costs  in  a  cause  in  which  judg- 
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ment  for  $90  and  costs  had  been  rendered  against  it,  and  for  plaintiff, 
Harris.    This  ruling  the  defendant  brings  here. 

J.  P,  Usher  and  Charles  Monroe,  for  plaintiff  in  error. 

Lueien  Baker,  for  def^idant  in  error. 

Bebwab,  J.    The  single  question  in  this  case  is  as  to  the  taxation 
of  costs,  and  whether  certain  witnesses  were  entitled  to  the  mileage 
claimed  by  them.    The  facts  are  these :    The  case  was  set  for  trial  Sep- 
tember 2l8t ;  the  witnesses  were  subpoenaed  prior  thereto,  and  attended 
that  day.     It  being  apparent  that  the  case  could  not  be  reached  for 
trial  on  that  day,  npon  the  reqnest  of  attorneys  on  both  sides  the 
court  postponed  the  trial  to  September  26th,  and  notified  the  wit- 
nesses that  they  must  be  present  upon  that  day.    Thereupon  the 
witnesses  returned  home,  and  came  back  on  the  26th  to  attend  the 
trial.    For  like  reasons,  and  upon  like  requests,  the  court  a  second 
time  postponed  the  trial,  and  again  notified  the  witnesses  to  be  pres- 
ent at  the  day  fixed.     The  witnesses  a  second  time  returned 
*276    home,  and  again  appeared  at  court  on  the  day  "^finally  fixed 
for  the  trial.     The  single  question  is  whether  these  witnesses 
were  entitled  to  mileage,  on  the  occasion  of  those  two  postponements, 
for  each  trip  home  and  back.     Counsel  for  plaintiff  in  error  insist 
that  they  were  entitled  to  but  one  allowance  of  mileage  for  the  term; 
and  this,  notwithstanding  the  case  was  postponed  from  time  to  time 
doling  the  term.     The  statute  (Gompf.  Laws  1879,  6.  39,  §  15)  pro- 
vides "that  witnesses  shall  receive  the  following  fees :     For  attend- 
ing before  any  court,  per  day,  $1.50;  for  each  mile  necessarily  and 
actually  traveled  in  going  to  and  returning  from  the  place  of  attend- 
ance, ten  cents."     Of  course,  this  statute  controls.     A  witness  is  en- 
titled to  have  taxed  such  fees,  and  only  such  fees,  as  the  statute  pre- 
scribes.    Now,  we  agree  with  counsel  that  in  a  general  way  this 
section  contemplates  one  allowance  of  mileage  for  attendance  at  one 
term  upon  one  subpoena.     But  we  think  it  also  contemplates  a  wit- 
ness' continued  attendance  from  day  to  day  until  the  final  disposition 
of  the  case  for  the  term,  and,  as  a  consequence,  his  per  diem  while 
thus  waiting  in  attendance.     Witnesses  ought  not  to  be  subpoenaed 
cntil  they  are  needed,  and  then  should  be  discharged  as  soon  as  their 
presence  ceases  to  be  necessary.     In  such  a  case  they  would  be  en- 
titled to  their  single  allowance  of  mileage  and  their  per  diem  while 
in  attendance.     But,  if  parties  seek  and  obtain  from  the  court  an  order 
which  in  effect  dispenses  with  the  per  diem  to  the  witnesses,  they  can- 
not insist  that  such  witnesses  remain  in  attendance  without  compen- 
sation.    By  obtaining  an  order  dispensing  with  their  attendance,  they 
in  effect  consent  to  their  returning  home;  and  if,  thereafter,  they  in- 
sist upon  their  attendance,  it  is  equivalent  to  a  new  subpoena.    It  is 
a  second  demand  for  their  attendance,  and  the  witnesses  are  entitled 
to  their  mileage  for  miles  necessarily  and  actually  traveled  in  obedi- 
ence to  this  second  order*    Any  other  construction  of  the  statute  would 
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pot  it  in  the  power  of  the  parties  to  sometimes  grievously  oppress  a 
witness.  The  case  at  bar  is  only  a  mild  illustration.  By  postponing 
the  case  from  the  31st  to  the  26th,  they  in  effect  deprived  these  wit* 
nesses  of  their  per  diem  for  four  saoeesnve  days.  Now,  if  the 
*277  wit^nesses  coald  not  go  home,  and  charge  mileage  on  their  re- 
tarn  in  obedience  to  the  order  of  the  conrt,  they  would  in  effect 
be  compelled  to  stay  around  the  court  for  four  days  without  any  com* 
pensation.  Such  a  construction  would  obviously  be  unjust  to  wit* 
nesses^  and  we  think  not  warranted  by  the  letter,  as  well  as  matii* 
festly  against  the  spirit,  of  the  statute.  Hathaway  v.  Boach,  2  Woodb. 
&  M.  63.  The  ruling  of  the  district  court  was  therefore  correct,  and 
it. must  be  affirmed. 

(All  the  justices  concurring*) 


GaoaaB  W«  G&ayson  v.  David  M.  HinkZiB. 

January  Term,  1888. 

Referee  and  Reference:  Motion:  Time.  Vfherea  referee  in  his  report 
simply  stated  that  upon  the  matters  alleged  in  the  pleadings  he  found  that 
a  certain  sum  was  due  from  the  defendant  to  the  plaintiff,  and  that  plain- 
tiff was  entitled  to  a  judgment  for  such  sum,  and  no  exceptions  were  taken 
to  this  report,  and  the  same  was  filed  at  one  term  of  the  court,  and  a  motion 
then  made  to  confirm  it,  which  motion  was  postponed  to  the  next  tenn, 
and  at  such  term,  more  than  three  months  after  the  filing  of  the  report, 
the  defendant  for  the  first  time  made  any  objections  thereto,  and  then 
only  by  a  motion  to  set  it  aside  on  the  ground  that  it  failed  to  state  the 
findings  of  fact  and  conclusions  of  law  separately,  Aek{,  that  such  motion 
was  too  late,  and  that  the  court  did  not  err  in  overruling  it,  and  in  ren- 
dering judgment  upon  the  report.^ 

Error  from  Jefferson  district  court. 

At  the  October  term,  1881,  the  district  court,  in  an  action  wherein 
Hinkle  was  plaintiff  and  Grayson  defendant,  overruled  defendant's 
motion  to  set  aside  the  report  of  the  referee  therein,  confirmed  the 
same,  and  gave  judgment  for  the  plaintiff.  Grayson  brings  the  case 
here. 

D.  H.  Morse  f  for  plaintiff  in  error. 

Keeler  d  Oephart,  for  defendant  in  error. 

*278  *Brbweb,  J.  Plaintiff  filed  a  petition  in  three  counts, — the 
first  for  an  accounting  of  certain  partnership  transactions,  the 
second  for  money  loaned,  and  the  third  for  work  and  labor.  Defend- 
ant answered  with — Firsts  a  general  denial;  and,  second,  a  counter- 
claim  for  board,  lodging,  and  medical  attention ;  and,  third,  one  for 

'See  note  to-  Dto  Long  v.  Stohl,  IS  Kan.  «66a 
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money  loaned ;  and,  fourth^  for  money  paid  for  the  nse  and  benefit 
of  plaintiff.  To  these  counter-claims  a  general  denial  was  filed.  The 
issaes  thus  presented  were  referred  to  a  referee  for  trial,  who  on 
June  24,  1881»  made  his  report  in  writing,  stating  that  he  found  that 
there  was  due  to  the  plaintiff  from  the  defendant,  upon  the  matters 
alleged  in  the  pleading,  the  sum  of  $300,  and  that  the  plaintiff  was 
entitled  to  a  judgment  against  the  defendant  for  that  sum.  No  ex- 
ceptions were  taken  by  the  defendant  to  this  reports  On  the  same 
day  the  plaintiff  filed  a  motion  to  confirm  the  referee's  report,  and 
for  judgment  accordingly.  This  motion  was  not  tben  taken  up  and 
disposed  of,  but  was  postponed  until  the  October,  1881,  term.  At 
such  term,  and  on  October  14,  1881,  the  defendant  for  the  first  time 
made  objections  to  this  report,  by  filing  a  motion  to  set  it  aside  on  the 
ground  that  it  failed  to  state  separately  the  facts  found,  and  the  con- 
clusions of  law  thereon.  This  motion  was  overruled,  the  report  con- 
firmed, and  judgment  entered  for  the  plaintiff.  Defendant  now  al- 
leges error,  relying  upon  the  case  of  Oaks  v.  Jones,  11  Ean.  *443, 
which  decides,  following  the  Code,  (section  293,)  that  a  referee  most 
state  the  facts  found  and  the  conclusions  of  law  separately.  The  de- 
fendant was  too  late  with  his  motion.  It  was  not  made  within  three 
days  after  the  filing  of  the  report,  nor  at  the  term*  at  which  it  was 
filed.  Hence,  within  section  308,  the  application  was  made  too  late. 
Besides,  the  defendant  had  preserved  no  exceptions  to  the  action  of 
the  referee.  Grant  v.  Morse,  22  N.  T.  323.  Therefore,  without 
considering  the  effect  of  the  general  finding  in  the  report,  the  judg- 
ment of  the  district  court  must  be  afSrmed. 
(All  the  justices  concurring.) 
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January  Term,  1883. 

1.  Judgment:  Ii^unotion:  Equity.  As  a  general  rule,  before  equity  will 
restrain  the  collection  of  a  judgment  rendered  by  a  court  of  competent 
jurisdiction  after  legal  and  personal  service,  it  must  affirmatively  appear 
that  there  is  a  valid  defense  to  the  cause  of  action. 


.    Where  a  judgment  is  rendered  by  a  court  of  competent  jurisdlc* 

tion,  after  a  full  and  fair  trial,  and  a  case  is  made  by  the  defeated  party, 
for  the  purpose  of  review  in  this  court,  and  the  successful  paity  wrong- 
fully obtains  possession  of  such  case  made,  and  witliholds  it  till  the  time 
has  elapsed  in  which  by  statute  a  judgment  can  be  reviewed  in  this  court, 
Ae^,  that  the  defeated  party  cannot  maintain  injunction  to  restrain  the 
collection  of  the  judgment.  His  remedy  is  by  petition  in  error  in  this 
court,  and  then  if  it  appears  that  he  was  prevented  from  bringing  the 
case  here  solely  by  the  wrongful  conduct  of  the  opposing  party,  and  he 
has  himself  been  guilty  of  no  laches,  this  court  will  entertain  jurisdic- 
tion, and  examine  the  record  as  though  it  had  been  filed  in  time. 


19^  EAK8AS    B£POETB. 

Error  from  Harvey  district  court. 

Action  by  B.  W.  P.  Muse,  and  two  others,  partners  as  Muse,  Spivej 
A  Co.,  against  John  F.  Wafer  as  sheriff  of  Harvey  county,  to  restrain 
the  collection  of  a  certain  judgment.  September  4,  1882,  Hon.  Sam- 
uel B.  Fetebs,  judge  of  the  district  court,  at  chambers,  made  an  order 
dissolving  the  temporary  injunction  which  had  theretofore  been 
granted  for  plaintiffs,  which  order  they  bring  here  for  review. 

John  Reidf  for  plaintiffs  in  error. 

A .  L.  Oreene,  for  defendant  in  error. 

Brewer,  J.  The  facts  of  this  case  are  as  follows :  In  April,  1880, 
one  Samuel  Lehman  recovered  a  judgment  against  the  plaintiffs  in 
error  for  the  sum  of  $57.59,  in  the  district  court  of  Harvey  county. 

For  the  purpose  of  reviewing  said  judgment,  defendants  in  that 
*280    action  prepared  a  case  made,  which  *was  duly  settled,  signed, 

and  attested  on  April  6, 1880.  A  bond  to  stay  execution  was 
also  filed  at  the  same  time.  Thereupon  the  counsel  for  said  defendants 
took  said  case  made  to  his  office,  for  the  purpose  of  preparing  a  peti- 
tion in  error  to  be  filed  with  said  case  made  in  this  court.  '  While  he 
wi^  engaged  in  preparing  said  petition  in  error,  the  counsel  for  the 
plaintiff  in  that  case  entered  his  office,  and  took  and  carried  away 
said  case  made,  and  kept  the  same  secreted  from  that  time  contin- 
uously until  the  twenty-fifth  of  October,  1881,  when  he  returned  it  to 
the  counsel  for  said  defendants.  During  the  time  that  it  was  so  se- 
creted, the  defendants  and  their  counsel  made  repeated  demands  of 
the  counsel  for  plaintiff  for  the  possession  of  the  case  made,  stating 
that  they  desired  to  file  it  with  the  petition  in  error  in  this  court; 
yet  said  counsel  willfully  refused  and  neglected  to  give  it  up.  When, 
finally,  he  did  return  it,  the  time  within  which  by  statute  said  judg- 
ment could  be  brought  to  this  court  for  review  had  passed.  There- 
after he  ordered  out  execution  upon  said  judgment,  and  placed  it  in 
the  hands  of  the  defendant  in  the  present  case,  the  sheriff  of  Harvey 
county,  who  levied  the  same  upon  a  lot  belonging  to  plaintiffs.  They 
thereupon  commenced  this  action  to  restrain  the  collection  of  said 
judgment,  on  the  ground  that  by  the  wrongful  conduct  of  said  counsel 
they  bad  been  deprived  of  an  opportunity  of  having  said  judgment 
reviewed  in  this  court.  A  temporary  injunction  was  granted;  which 
thereafter,  on  motion  of  the  defendant,  was  vacated,  and  now  the 
plaintiffs  allege  error.  No  affidavits  or  other  testimony  was  offered 
by  defendants  on  the  motion  to  vacate,  but  the  case  was  submitted 
upon  the  petition  alone.  Therefore,  for  the  purposes  of  the  present 
inquiry,  we  must  assume  that  the  facts  as  stated  in  the  petition  are 
true. 

Counsel  for  defendant  in  error,  who  was  also  the  counsel  for  Leh- 
man, and  the  counsel  upon  whom  the  wrongful  conduct  above  stated 
is  charged,  states  in  his  brief,  in  reference  to  the  charges  against  him- 
self, as  follows :    "If  there  should  ever  come  a  time  in  the  history  of 


MUSE  V,  WAFER.  199 

this  case  when  we  shall  deem  it  best  to  answer  sneb  allega- 
*381    tions,  we  *feel  a  oonseioas  ability  to  do  it  fully,  satisfaotorily; 

8nd«  as  modestly  admitted  by  the  counsel  who  wjro^te  the  brief 
for  plaintiffs^  we  will  not  only  be  able  to  show  a  staffing  of  the  case 
made,  but  that  the  thing  was  a  fraud, — an  unsnccessfal  effort  to  forge 
one."  We  beg  leave  in  all  kindness  to  say  to  counsel  that  we  think 
he  has  made  a  mistake, — that  he  sbould  have  answered  these  charges 
88  soon  as  they  were  made.  They  are  charges  of  conduct  improfes- 
sional  and  dishonest;  and  while,  as  will  be  seen,  we  agree  with  him 
that  they  do  not  entitle  the  plaintiffs  to  the  relief  sought,  yet  we  think 
every  lawyer  owes  to  himself,  his  family,  and  his  profession  the  duty 
of  preserving  his  good  name.  Counsel  has  appeared  in  many  cases 
before  us.  We  have  seen  nothing  in  his  practice  in  this  court  which 
was  not  fair  and  honorable,  and  we  have  all  entertained  a  high  opin- 
ion of  bim  both  personally  and  professionally^  and  would  be  slow  to 
believe  him  guilty  of  any  dishonorable  conduct.  Yet  as  he  has  sub* 
mitted  the  case  upon  a  demurrer,  we  have  to  assume  that  the  facts 
stated  in  the  petition  are  true,  and  discuss  the  rights  of  parties  upon 
the  basis  of  that  assumption.  This  is  certainly  not  a  pleasant  task 
for  as. 

With  these  preliminary  observations  we  turn  to  a  discussion  of  the 
questions  presented,  and  in  the  first  place  we  remark  that  there  is 
nothing  in  the  record  to  show  that  such  judgment  was  not  just  and 
right.  It  is  tme,  the  plaintiffs  say  they  desired  to  bring  the  judg- 
ment to  this  court  for  review,  but  that  does  not  show  that  the  judg- 
ment was  wrong.  AU  the  presumptions  are  in  favor  of  the  rulings 
of  the  trial  court  and  the  correctness  of  its  judgment.  This  would  be 
so,  even  if  those  proceedings  were  here  for  review  upon  the  whole 
record.  Of  course,  this  presumption  is  all  the  stronger  when  none 
of  those  proceedings  are  disclosed.  This  petition  shows  that  the  dis- 
trict court  had  jurisdiction;  that  both  parties  appeared  before  it; 
that  trial  was  had  by  a  jnry,  motion  for  a  new  trial  made  and  over- 
mled,  and  judgment  entered  upon  the  verdict.     All* this  tends  to 

show  that  the  judgment  was  right,  and  there  are  in  this  petiton 
*d8S    no  facts  atated  which  tend  to  show  any  error  in  it.    It  *is  not 

alleged  that  the  verdict  and  the  judgment  were  against  the 
evidence,  or  that  the  court  erred  in  the  admission  or  rejection  of  tes- 
timony or  in  its  instructions,  and  the  only  intimation  or  suggestion 
which  points  to  error  is  the  fact  that  the  defendants  therein  took  ex- 
ceptions, and  sought  to  bring  the  case  to  this  court.  In  High  on  In- 
junctions, §  86,  the  author  says :  "In  accordance  with  this  principle, 
a  judgment  will  not  be  enjoined  where  there  is  no  evidence  of  a  good 
defense  to  the  merits,  or  that  the  judgment  is  contrary  to  equity  and 
against  conscience,  the  only  ground  relied  upon  being  that  the  cause 
was  brought  on  to  trial  in  violation  of  a  verbal  agreement  of  counsel 
for  its  postponement;"  citing  Ableman  v.  Both,  12  Wis.  81.  In  the 
opinion  filed  by  Chief  Justice  Dixon  in  the  case  cited,  the  learned 
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judge  diacuBses  the  question  at  some  length.  Now,  that  was  a  case 
in  which  the  misconduct  of  counsel  was  before  judgment,  bat,  as  it 
did  not  appear  that  the  judgment  itself  was  wrongs  an  injunction  re- 
straining its  collection  was  refused.  Again,  in  section  89,  Mr.  High 
says,  citing  Taggart  v.  Wood,  20  Iowa,  286 :  "A  judgment,  regular 
on  its  face,  will  not  be  enjoined  when  it  is  not  shown  to  be  unjust  or 
oppressive,  and  when  it  does  not  appear  that  the  person  asking  the  aid 
of  equity  against  the  enforcement  of  the  judgment  has  a  good  defense 
to  the  claim  upon  which  it  was  founded."  See,  also,  2  Story,  Eq. 
Jur.  §  877;  Duncan  v.  Lyon,  3  Johns.  Gb.  852;  Pearce  v.  Olney,  20 
Conn.  644;  Way  v.  Lamb,  15  Iowa,  79 ;  Wright  v.  Eaton,  7  Wis.  595; 
Stokes  y.  Knarr,  11  Wis.  389;  Borland  y.  Thornton,  12  Gal.  440; 
Snyder  y.  Vannoy,  1  Or.  844.  Indeed,  the  general  doctrine  to  be 
gathered  from  all  the  authorities  is  that  an  injunction  will  not  lie  to 
^restrain  the  collection  of  a  judgment  unless  it  affirmatively  appears 
that  the  judgment  itself  was  wrong,  and  that  it  would  be  against 
equity  and  good  conscience  to  baye  it  enforced;  and  this,  notwith- 
standing there  appears  gross  misconduct  on  the  part  of  the  prevail- 
ing party*  See,  upon  a  kindred  question,  the  ca^e  of  Bailway  Go.  v. 
Simpson,  11  Ean.  *494..  Now,  in  this  case,  it  does  not  appear  that 
the  judgment  was  wrong;  it  does  not  appear  that  there  was 
"^283  anything  *of  which  complaint  coMid  justly  be  made  prior  to 
the  rendering  of  the  judgment.  The  only  misconduct  alleged 
.is  misconduct  subseqtient  to  the  judgment, — misconduct  in  no  manner 
ASeoiing  the  correctness  of  the  judgment,  but  dimply  operating  to 
prevent  a  review  of  alleged  errors^  If  equity  interferes  at  all  to  give 
relief,  its  interf^ence  should  be  only  commensurate  with  the  wrong; 
auc|»  while  we  sustain  the  ruling  of  the  district  court  vacating  the  in- 
junction, we  think  the  plaintiffs  are  not-  entirely  without  remedy. 
We  think  they  may  file  their  petition  in  error  and  case  made  in  this 
court,  with  an  allegation  that  the  delay  waacaused  solely  by  the  wrong- 
ful conduct  of  the  defendant  in  error;  and  if,  upon  inquiry  in  this 
<Gourt,  it  shalT  9atisf actorily  appear  that  the  delay  was  in  fact  caused 
3olely  by. the  wrongful  conduct  of  defendant  in  error,  and  also  that 
the  plaintiffs  in  error  have  been  guilty  of  no  laches,  this  court  will 
entertain  jurisdiction,  and  will  not  permit  the  defendant  in  error  to 
raise  the  question  of  the  lapse  of  time.  The  judgment  will  be  af- 
firmed. 
(All  the  justices  conanrring.) 
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Mabt  Bauohi£aK  v.  p.  0.  Bauohhan  and  another. 

January  Term,  1888. 

Marriage:  Proof  of.  In  any  dvll  action  in  which  the  mere  question  of  the 
descent  of  property  is  involved,  the  fact  of  a  marriage  may,  in  the  absence 
of  a  statute  positively  requiring  other  evidence,  be  proved  by  the  testi- 
mony of  persons  present  and  witnessing  the  ceremony.^ 

Error  from  Wilson  district  court; 

At  the  February  term,  1882,  of  the  district  court,  plaintiffs  P.  C. 
Baughman  and  Barbara  Baugbman,  recovered  a  judgment  against 

defendant,  Mary  Baugbman,  who  brings  the  case  here. 
*284    *S.  8.  Kirkpatrick^  for  plaintiff  in  error. 

T.  J.  Hudson,  C.  C.  Chase,  and  C7.  F.  Hutchings,  for  defend- 
ants m  error. 

Bbbweb,  J.  Defendants  in  error  are  the  parents  of  one  D.  P. 
Baugbman,  deceased.  As  parents,  they  claim  to  be  iiis  sole  heirs. 
Plaintiff  in  error,  defendant  below,  claims  to  have  been  the  wife,  az\d 
to  be  the  widow,  of  said  D.  P.  Baugbman,  and  therefore,  there  being 
no  children,  the  sole  heir.  The  single  issue  presented  is  whether 
plaintiff  in  error  was  legally  married  to  said  D.  P.  Baugbman,  and 
therefore,  as  his  widow,  legally  entitled  to  inherit  his  property.  In 
support  of  her  claim  to  the  fact  of  the  legal  marriage,  and  that  she 
was  the  widow  of  the  said  I).  P.  Baugbman,  she  offered  her  own  tes- 
timony, and  the.  testimony  of  two  other  witnesses,  that  they  were 
present  at  Eureka  Springs,  Arkansas,  and  witnessed  the  marriage 
ceremony  between  herself  and  deceased.  All  this  evidence  was  re- 
jected, the  court  holding  that  record  evidence  was  essential  to.  prove 
the  fact  of  marriage.  In  this  Mre  think  the  court  erred.  The  laws 
of  the  state  of  Arkansas,  in  which  this  marriage  is  claimed  to  have 
been  made,  are  not  before  us.  We  may  not  presume  them  different 
from  the  common  law,  or  different  from  our  own  statutes.  French 
V.  Pease,  10  Ean.  *54;  Furrow  v.  Ghapin,  13  Kan.  *113;  Bailway 
Co.  V.  Cutter,  16  Kan.  571.  Under  our  own  laws,  and  under  the 
common  law,  the  fact  of  marriage  is  provable,  not  alone  by  record 
evidence,  but  by  the  testimony  of  those  who  were  present  and  wit- 
nessed the  ceremony.  Wclv^rt6n  t.  State,  16  Ohio,  173.  In  this 
case,  the  court  says:    '^Upon  this  theory,  it  would  follow  that  the  mar- 

*  Marriage  may  be  proved  by  an  eye-witness,  and,  if  followed  by  cohabitation,  its  . 
validity  will  be  presumed.  Lord  y.  State,  (Neb.)  23  N.  W.  507.  It  may  also  be  proved'  ^ 
by  the  marriage  certificate  iUelt  Just  as  it  was  issued  to  the  pi^rty,  signed  by  the  officer 
performing  the  oeremony,  and  withoiit  other  anthenticatior}.  Northrop  v/  Itnowles, 
(Conn.)  2  Atl.  Rep.  Sti5,  On  an  indictment  for  polygamv,  tb'e  fact  of  the  first  marriage 
liiay  be  proved  by  the  declarations  and  admissions  of  tne  acmed,  and  such  declA^' 
tions  are  proper  to  be  considered  by  the  jury  as  tending  to  prove  an  actual  marriage. 
(J.  8.  T.  SmpaoD,  CUtah,)  7  Fac.  Bep.  .3§7. 
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riage  could  not  be  proved  by  a  person  present  at  the  ceremony,  and 
yet  such  proof  is  always  admissible/*  In  IBish.  Mar.  &  Div.  §  4U4, 
it  is  said:  ''Any  one  who  is  present  at  the  marriage  may  be 
*285  witness  to  prove  the  fact.  Proof  by  witnesses  present  'has 
been  deemed  better  than  proof  by  the  record.  *'  See,  also,  2 
Green].  Ev.  §§  461  and  462;  also  2  Whart.  Grim.  Law,  (4tb.  Ed.) 
§§26  and  30,  and  cases  cited  in  notes;  Hayes  v.  People,  25  N.  Y. 
397;  O'Gara  v.  Eisenlohr,  38  N.  T.  298 ;  Patterson  v.  Gaines.  6  How. 
550.  Our  own  Statute  (Comp.  Laws  1879,  o.  83,  §  8)  supports  this 
view ;  for  under  it  continuous  cohabitation  as  husband  and  wife  is 
presumptive  evidence,  of  marriage,  for  the  purpose  of  giving  the  right 
aforesaid,  and  that  right  is  the  right  of  inheritance, — the  right  claimed 
in  the  case  at  bar. 

We  think  under  all  the  authorities,  and  under  our  own  statutes, 
the  court  erred  in  rejecting  the  testimony  offered.  Li  any  civil  ac- 
tion, in  the  absence  of  a  statute  positively  prescribing  other  testimony, 
the  fact  of  marriage  can  always  be  proved  by  the  testimony  of  those 
who  were  present  at  and  witnessed  the  ceremony.  We  do  not  think 
our  statute  concerning  marriages  changes  this  rule  of  evidence.  Not- 
withstanding a  license  is  now  required;  that  the  statute  provides  for 
a  marriage  ceremony,  and  punishes  as  for  a  misdemeanor  persons 
living  together  as  man  and  wife  without  being  married;  notwithstand- 
ing, also,  that  a  record  is  kept  of  the  licenses  issued,  as  well  as  the 
returns  made  by  the  officials  performing  the  marriage  ceremony;  not- 
withstanding this  record  is  evidence  of  the  fact  of  marriage,  (State  v. 
White,  19  Kan.  449,) — ^yet  such  record  is  not  the  only  evidence.  Pa- 
rol testimony  is  admissible  now  as  before  the  statute.  A  little  reflec- 
tion will  satisfy  one  of  the  necessity  of  this.  The  record  of  the  issue 
of  a  marriage  license  does  not  prove  that  the  parties  were  in  fact  mar- 
ried, for  after  the  issue  of  the  license,  either  party  may  decline  to  go 
further,  and  until  the  ceremony  there  is  no  marriage;  and  after  the 
ceremony,  if  the  official  performing  the  ceremony  fails  to  return  his 
certificate  thereof  to  the  probate  judge,  such  omission  does  not  inval- 
idate the  marriage.  It  is  a  matter  of  common  knowledge  that  through 
forgetfulness,  or  from  other  causes,  many  of  these  licenses  are  never 
returned  to  the  probate  judge  after  the  ceremony.  It  would  be  strange 
in  these  cases  if  evidence  of  the  marriage  was  not  attainable. 
*286  Further,  *as  the  official  performing  the  ceremony  is  not  re- 
quired to  return  the  license  for  thirty  days,  cannot  the  party 
prove  his  marriage  untU  after  such  time?  We  think  nothing  in  our 
statute  changes  the  well-established  rule  of  the  common  law  that  a 
marriage  may  be  proved  by  the  testimony  of  those  attending  and  wit- 
nessing the  ceremony. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial. 
(All  the  justices  ooncnrring.) 
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LooswooD,  Ehglshabt  &  Go.  V.  Gab.  Grawfobd  and  othsrs. 

Jannaiy  Term,  1888. 

Chattel  Mortgage:  Exeontlon:  Priority  of  liien.  June  1. 1880,  at  7:80 
A.  M.,  a  chattel  mortgage  was  executed  and  filed  in  the  office  of  the  regis- 
ter of  deeds.  June  1,  1881,  at  6  p.  m.,  executions  against  the  mortgagor 
were  levied  upon  the  mortgaged  goods.  June  4,  1881,  the  mortgagees 
replevied.  Up  to  that  time  no  affidavit  for  renewal  of  the  mortgage  had 
been  filed  or  made,  ff^ld,  that  the  lien  of  the  executions  was  prior  to  that 
Qt  the  mortgage. 

Error  from  Shawnee  district  court. 

Replevin,  brought  by  Lockwood,  Englehart  &  Go.  against  Crawford^ 
as  constable,  and  five  others,  to  recover  the  possession  of  a  certain 
stock  of  millinery  goods  and  notions.  Trial  at  ^be  April  term,  1889, 
of  the  district  court,  and  judgment  for  defendants.  The  plaintiffs 
bring  the  case  to  this  eonrt. 

A.  H.  CaUf  for  plaintiffs  in  error. 

Edwin  A,  AuBUn^  for  defendants  in  error* 

Bbewbb,  J.  On  the  first  day  of  Jane,  1880,  at  7:30  ▲•  m.,  a 
chattel  mortgage  was  daly  executed  and  filed  in  the  office 
*887  *of  the  register  of  deeds.  One  Mrs.  M.  M.  Whitted  was  the 
mortgagor,  and  plaintiffs  in  error  were  the  mortgagees.  Judg- 
ments having  been  rendered  against  the  mortgagor,  execations  thereon 
were  placed  in  the  hands  of  Gar.  Grawford,  one  of  the  defendants  in 
error,  a  constable,  and  by  him^  on  Jane  1,  1881,  at  six  o'clock  p.  m., 
le?ied  upon  the  mortgaged  goods.  On  Jane  4,  1881,  the  mortgagees 
replevied  the  goods.  Up  to  that  time  no  affidavit  for  the  renewal  of 
the  mortgage  had  been  made  or  filed,  as  required  by  section  11,  c.  68, 
Comp.  Laws  1879.  The  district  court  held  the  lien  of  the  execu- 
tions prior  to  that  of  the  mortgage,  and  of  this  plaintiffs  in  error 
complain. 

Defendants  in  error  insist  that  tbe  ruling  of  the  district  court  must 
be  sustained  npon  two  grounds :  (1)  That  the  year  provided  by  said 
section  11  for  the  renewal  of  the  mortgage  expired  at  7:30  a.  m.  of 
Jone  1, 1881,  aiid  thereafter  the  property  was  subject  to  seizure  upon 
process  against  the  mortgagor;  (2)  that  inasmuch  as  no  affidavit  in 
renewal  had  been  filed  prior  to  June  4,  1881,  the  date  of  commenc- 
iog  this  replevin  action,  the  lien  of  the  mortgage  was  postponed  to 
the  lien  of  the  executions. 

Plaintiffs  in  error  claim  that  they  had  all  of  June  1,  1881,  in 
which  to  file  their  affidavit  for  renewal ;  that  although  tbe  mortgage 
was  filed  at  7:30  a.  m.,  yet,  under  our  statutes  providing  rules  for 
the  compntation  of  time,  the  courts  will  not  take  note  of  fractions  of 
^  <lay,  but  will  give  the  whole  of  the  last  day  for  the  doing  of  anj  act 
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req aired  to  be  done  on  that  day;  and  cite  in  support  thereof  several 
decisions  in  this  court. 

In  support  of  defendant's  first  proposition,  that  the  exact  hour  is 
to  be  taken  into  account,  they  cite  the  case  of  Seaman  v.  Eager,  16 
Ohio  St.  210,  in  which  the  precise  question  was  considered  and  dc: 
termined.  See,  also,  Nitcbie  v.  Townsend,  2  Sandf .  299 ;  Foilett  t. 
Half,  16  Ohio,  111;  Paine  v.  Mason,  7  Ohio  St.  198;  Herm.  Chat. 

Mortg.  188;. Bank  v.  Burkhajrdt,  100  U.  B.  686.     We  think 
*288     this  proposi^tion  is  correct,  and  that  therefore  the  judgment 

of  the  district  court  must  be  affirmed.     We  cannot  state  the 

reasons  for  this  conclusion  any  better  than  by  a  quotation  from  the 

opinion  in  16  Ohio  St.  supra: 

"But  it. is  claimed  that  this  mortgage  having  been  refiled  on  the  twentj- 
ninth  day  of  July,  1861,  at  half-past  eight  o^clock  a.  m.,  one  year  from  that 
time  did  not  expire  till  the  dose  of  the  twenty-ninth  day  of  Ju^,  1862;  and 
this  claim  rests  on  the  alleged  ground  that  the  law  does  not  regard  fractions 
of  a  day  in  computations  of  time,  and  that  the  day  of  the  filing  is  to  be  ex- 
cluded from  the  reckoning  In  computing  the  year.  In  cases  where  fractions 
of  a  day  are  to  be  disregarded,  the  general  inile  certainly  is  that,  in  computing 
time  from  an  act  done,  the  day  on  which  it  was  performed  is  excluded  from 
the  reckoning;  but  this  statute,  as  we  think*  requires  that  fractions  o£  a  dav 
shall  not  be  disregarded  in  computations  of  time  running  from  the  act  of  fil- 
ing. The  statute  requires  the  township  clerk  to  Indorse  on  the  instrument 
deposited  with  him  •  the  time  of  receiving  it.*  -^he  moment  it  is  filed  in  the 
proper  office  it  becomes  effective,  and  will  have  priority  over  a  competing  in- 
strument of  the  samv  kind  Qled  one  minute  afterwards.  The  law  will  take 
notice,  of  .the  exact  time  at  which  .each  is  filed,  and  therefore  requires  that 
time  to  be  indorsed  by  the  clerk;  and  the  time  within  which  it  must  be  again 
filed  is  *  one  year  from  the  filing  thereof,* — not  from  the  day  of  filing,  but  from 
the  time  when  the  act  of  filing  occurs.  We  are  of  opinion  that  the  year  be- 
ginsto  run,  not  from  the  close  of  the'day  on  which  the  filing  takes  place,  but 
from  the  time  of  the  act  of  filing,  and  is. completed ,at  the  eorresponding  time 
in  the  yc^ar  next  following." 

Upon  the  other  proposition  of  counsel,  see,  on  the  one  hand,  Thomp- 
son V.  Van  Yechten,  27  N.  T.  568,  581;  and,  on  the  other,  Newman 
V.  Ty meson,  12  Wis.  448;  Case. v.  Jewett,  13  Wis.  498;  Edson  t. 
Newell,  14  Minn.  228,  (Gil.  167.) 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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•289  ♦W.  W.  Dill  v.  J.  L.  Popb.     . 

'  Jwuaxy  Terin»  1888. 

I.  Contract:  Iiiability.  A  party  who  purchased  property  at  a  stipulated 
price,  agreeing  to  pay  such  price  upon  a  certain  condition,  and  thereafter 
by  bis  own  act  and  of  his  own  Tolition  disables  himself  from  complying 
with  the  condition,  does  not  thereby  relieve  himself  from  liability  for 
such  purchase  money,  but,  on  the  contrary,  becomes  Instantly  and  abso* 
lutely  liable  therefor. 

S. .    A  party  to  a  contraot  who  prevents  the  performance  of  any  coin- 

dition  can  neither  claim  benefit  nor  escape  liability  from  the  ffuiure  of 
such  condition.^ 

Error  from  Sedgwick  district  court. 

Action  brought  before  a  justice  of  the  peace  by  Dill  against  Pope, 
to  recover  $250  with  interest  from  April  15,  1880,  being  a  balance 
claimed  to  be  due  upon  the  sale  of  certain  mining  properties,  to- wit : 
A  one-twelfth  interest  in  the  "Pay  well  Mine,"  and  '*  Pay  well  No.  2," 
in  Custer  county,  Colorado.  The  defendant  filed  a  bill  of  particulars 
demanding  judgment  for  $250  on  account  of  money  loaned  plaintiff, 
and  for  rent  of  a  certain  building  owned  by  the  defendant,  and  oc- 
cupied by  the  plaintiff  as  and  for  a  saloon.  The  case  was  appealed  to 
the  district  court,  where  a  trial  was  bad  at  the  March  term,  1882,  which 
resulted  in  a  verdict  for  defendant  for  $270.40.  New  trial  denied,  and 
jadgment  accordingly  for  defendant.     Dill  brings  the  case  here. 

H.  O.  Ruggles,  for  plaintiff  in  error. 

FP.  P.  Campbell,  for  defendant  in  error. 


Brewbb,  J.  This  was  an  action  in  the  district  court  of  Sei  _ 
county,  to  recover  a  balance  claimed  to  be  due  upon  the  sale  of  cer- 
tain mining  properties.  The  undisputed  facts  are  that  plaintiff  sold 
to  defendant  a  one-twelfth   interest  in  two  mines  in  Colorado'  for 

$1,000;  one-half  of  which  was  paid  down,  and  the  balance, 
*290    according  to  the  plaintiff,  to  be  *paid  when  the  defendant 

made  it  out  of  the  property  sold  to  him,  and,  according  to  the 

defendant,  not  until  it  was  realized  out  of  minerals  taken  out  of  the 

mining  property  SQld.     Without  ever  having  taken  any  mineral  out 

of  the  mines,  the  defendant  sold  the  entire  interest  purchased  from 

plaintiff,  and  by  such  sale  received  the  full  sum  of  $1,000  cash,  and 

a  contingent  promise  of  more.     The  substantial  question  is  whether, 

if  the  defendant's  version  of  the  contract  be  correct,  he  is  liable  to 

the  plaintiff  for  the  unpaid  balance  of  the  purchase  price.     In  respect 

to  this  the  district  coui^t  charged  as  follows : 

"The  defendant  claims  that  the  last  payment  of  $500  of  the  purchase  price 
of  the  property  sold  to  him  was  not  to  be  made  until  it  was  realized  out  of  the 

'See  note  at  end  of  et^ 
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mineral  taken  out  of  the  mining  property  sold  to  him,  and  his  evidence  tends 
to  show  that  sach  was  .the  contract  If  70a  find  that  such  was  the  contract 
between  the  parties,  then  the  plaintiff  cannot  recover/' 

Id  other  words,  the  coart  ruled  that  as  the  condition  had  not  been 
technically  and  literally  complied  with,  as  the  defendant  had  never 
received  anything  from  mineral  taken  out  of  the  mine,  he  was  under 
no  liability  to  plaintiff.  In  this  it  enforced  the  contract  by  the  letter, 
and  ignored  the  fact  that  performance  of  the  condition  had  been  ren- 
dered impossible  by  the  act  of  the  defendant.  In  tl^is  the  court 
erred.  By  selling  the  interest  he  had  purchased,  he,  holding  no 
other  interest  in  the  mine,  and  having  no  control  or  right  to  work  it, 
disabled  himself  from  ever  complying  with  this  condition.  The  mo- 
ment he  did  this,  his  conditional  liability  on  the  contract  for  the  un- 
paid purchase  money  became  absolute,  and  such  purchase  money  be- 
came presently  due.  This  is  upon  the  well-settled  principle  that  a 
party  to  a  contract,  who  by  his  own  act  prevents  the  happening  of  a 
condition,  is  estopped  thereafter  to  say  that  such  condition  has  not 
happened.  No  party  to  a  contract  can  interfere  to  prevent  the  per- 
formance of  any  condition,  and  then  claim  any  benefit  or  escape  any 
liability  from  the  failure  of  such  performance.  "In  all  cases  what- 
ever, a  promisor  will  be  discharged  from  all  liability  when 
*291  the  non-performance  of  his  obligation  is  caused  by  the  *aot 
or  the  fault  of  the  other  contracting  party.'*  2  Pars.  Gont. 
(5th  Ed.)  676,  and  cases  in  note.  And  again,  on  page  678,  the  au- 
thor states:  "And,  generally,  when  one  fails  to  perform  his  part  of 
the  contract,  ot  disables  himself  from  performing  it,  the  other  party 
may  treat  the  contract  as  rescinded."  See,  also,  oases  oited  in  note. 
Authorities  might  be  multiplied  indefinitely  upon  these  propositions, 
but  the  rule  is  clear  and  well  settled,  and  founded  in  absolute  justice, 
that  no  party  to  a  contract  can  either  prevent  performance  by  another 
of  any  of  its  conditions,  or,  on  the  other  hand,  disable  himself  from 
complying  with  any  condition,  and  derive  any  benefit  or  escape  any 
liability  thereby. 

We  think,  therefore,  thai  the  district  court  erred.  The  moment 
the  defendant  sold,  receiving  on  such  sale  enough  to  cover  the  amount 
he  had  promised  to  pay,  and  by  such  sale  disabled  himself  from  ever 
realizing  anything* from  the  mineral  taken  out  of  the  mine,  that  mo- 
ment he  waived  the  condition,  and  became  instantly  and  absolutely 
liable  to  the  plaintiff  for  the  unpaid  purchase  money.  But,  say  coun- 
sel for  defendant  in  error,  the  court  in  this  instruction  did  not  state 
the  contract  exactly  as  defendant's  testimony  disclosed  it  to  have 
been.  That  testimony  was  not  that  Pope  was  to  take  the  mineral  out 
of  the  mine,  but  that  Dill  himself  was  to  do  it.  The  exact  language, 
as  stated  by  the  witness,  is :  "I  will  let  you  have  one-twelfth  interest 
for  ^1,000.  Tou  pay  me  (500  down,  and  I  will  take  the  balance 
in  mineral  out  of  the  mine.  It  is  there,  I  know  it  is  rich,  and  have 
no  doubt  but  that  I  can  get  it  out.     He  said  he  would  take  the  (500 
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in  mineral  oat  of  the  mine  himself  •"  We  do  not  think  this  is  enough 
to  change  the  decision  in  the  case,  or  to  modify  the  propositions  above 
stated.  Pope,  by  selling,  prevented  anything  being  realized  out  of 
the  mineral  taken  out  of  the  mine,  as  against  him.  Dill  had  no  lien 
npon  Pope's  interest  for  the  unpaid  purchase  money ;  and,  after  Pope 
sold,  the  proceeds  of  any  mineral  taken  out  of  the  mine,  and  belong- 
iDg  to  that  one-twelfth  interest,  would  go  to  the  purchaser  from  Pope, 
and  could  not  be  applied  by  Dill  in  satisfaction  of  the  unpaid 
*392  purchase  money.  *So  that  whether  Dill  or  Pope  was  to  do  the 
work  of  taking  the  mineral  out  of  the  mine  was  really  immate- 
rial. In  either  event,  the  contract  contemplated  that  the  mineral  was 
to  be  the  proceeds  of  Pope's  interest  in  the  mine,  and,  when  he  sold, 
be  either  prevented  Dill  or  disabled  himself  from  realizing  anything 
oat  of  the  proceeds  of  that  interest.  Whether  the  court  erred  or  not 
in  ruling  out  the  testimony  offered  by  defendant  it  is  probably  unnec- 
essary now  to  determine.  We  do  not  feel  warranted  in  assuming 
that  the  testimony  offered  would  have  proved  the  fact  alleged.  The 
effect  of  such  a  fact,  if  true,  and  proven  in  the  subsequent  trial,  may 
then  be  considered. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  ease 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 

NOTB. 

Wbert  a  rendor  oontracte  to  ooiiTey  real  ostate  upon  the  happening  of  a  oertatn 

coDdition,  and  then  disables  himself  trom  performing  his  contract  by  making  a  con- 
▼eyanoe  to  a  third  party,  a  cause  of  action  immediately  arises  In  favor  of  the  vendee, 
irrespective  of  theqnesUon  whether  the  condition  named  in  the  contract  has  happeneft 
or  oou  Tracy  v.  Gunn,  pott,  *508.  See,  also,  Clay  v.  Hildebrand,  34  Kan.  703,  §  Pac. 
R».  466;  Sotpben  v.  Borphen,  SO  Kan.  513,  2  Pac.  Rep.  100. 

One  who,  by  bis  own  fault,  is  unable  to  perform  a  part  of  his  contract,  cannot  on  that 
lETonod  resist  specific  performance  of  the  rest.  XT.  8.  v.  City  of  Alexandria,  19  Fed.  Rep. 
606l  Nor  can  a  party  to  an  agreement  put  it  out  of  the  power  of  the  other  party  to 
ooniply  with  a  stipulation  and  then  avail  himself  of  the  non-compliance.  £Uo^  Nat. 
Btnk  V.  Btsal,  (Maas.)  6  N.  E.  Rep.  743;  Hinckley  v.  Pittsburgh  Bessemer  Steel  Co.,  7 
Sap.  Ct.  Rep.  875, 17  Fed.  Hep.  544.    8ee,  also,  Harris  v.  Piatt,  (Mich.)  31  N.  W.  Rep.  185. 


JixEs  FiLLooN  V.  Adam  Sohilliko. 

January  Term,  1883. 

Vidsaaoe:  Ctete  at  Bar.  A.  was  the  owner  of  a  homestead  occupied  bj 
himself  and  family,  the  dwelling  being  within  thirteen  feet  of  a  tract  of 
Tacant  land  belonging  to  B.  B.  commenced  erecting  a  house  upon  his 
ground  close  to  the  line.  Thereupon  A.  filed  his  petition,  alleging  that 
B.,  out  of  spite  and  because  A.  bad  refused  to  sell  him  his  homestead  at 
a  grossly  inadequate  price,  was  going  to  erect  small  tenement  bouses  close 
to  the  Une,  and  fill  them  with  worthless  negroes.  After  issue  Joined^  the 
ease  went  to  trial,  and  from  piainttff 's  testimony  it  appeared  4hat  defend-- 
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ing  bis  property  with  small  tenement  houses, — houses  which  do  not 
compare  favorably  with  plaintiff's  homestead, —  and  that  be  is  rent- 
ing those  houses  to  negro  families,  give  plaintiff  a  right  to  inter- 
fere by  an  injunction  simply  on  the  ground  that  defendant  is  so  act- 
ing for  the  purpose  of  annoying  plaintiff  ?  We  think  not.  Doubtless 
u  party  may  obtain  an  injunction  to  restrain  a  neighbor  from  erect- 
ing or  continuing  on  his  premises  a  nuisance;  but  that,  as  a  general 
rule,  is  the  limit  of  interference.  A  man  has  a  right  to  improve  bis 
own  property  in  any  way  he  sees  fit,  providing  the  improvement  is 
not  such  a  one  as  the  law  will  pronounce  a  nuisance;  and  this  be 
may  do  although  he  make  such  improvement  through  spitd.  A/id  it 
may  be  laid  down  as  a  universal  rule,  that  the  size  and  quality  of  the 

improvement  never  of  themselves  constitute  it  a  nuisance.  A 
*296     land-owner  may  erect  upon  his  land  the  smallest  or  moat^teiD- 

porary  kind  of  dwelling-house  or  store  in  close  proximity  to 
the  finest  mansion  or  block  of  buildings,  and  that  for  the  mere  sake 
of  spiting  the  owner  of  such  mansion  or  block  of  buildings  by  the 
contrast,  without  becoming  subject  to  restraint  at  the  hanc^s  of  the 
courts.  In  other  words,  if  the  improvement  itself  is  legitimate  and 
lawful, — is  not,  per  se^  a  nuisance,— ^the  law  will  not  inquire  into  the 
motives  with  which  he  acts.  It  is  true  the  law  will  interfere  to  pre- 
vent the  erection  of  a  nuisance  such  as  a  stable,  ont-building,  etc., 
but  not  to  prevent  the  erection  of  a  store,  tenement,  or  anything  of 
that  nature.  Even  where  the  building  may  or  not  become  a  nuisance, 
according  to  the  manner  in  which  it  is  used,  the  erection  of  the  build- 
ing will  not  be  restrained.  High,  in  his  work  on  Injunctions,  §  4S8, 
says : 

"  Where  the  injury  complained  of  is  not,  per  se,  a  nuisance,  but  may  or  may 
not  become  so,  according  to  circumstances,  and  where  it  is  uncertain,  indeG- 
nite  or  contingent,  or  productive  of  only  possible  injury,  equity  will  not  inter- 
fere. Thus,  the  erection  of  a  wharf,  a  railroad  bridge,  a  planing-milL  a  liv- 
ery-stable, or  a  turpentine  distillery,  will  not  be  enjoined  where  the  injury  is 
only  a  possible  and  contingent  one." 

And  in  support  thereof  cites  several  authorities.  Again,  in  section 
496,  the  author  states : 

'*It  is  no  ground  for  interference  tliat  the  erection  of  the  alleged  nuisance 
would  prevent  tlie  use  of  surrounding  property  for  such  buildings  as,  in  the 
ordinary  course  of  affairs  and  the  extension  of  a  city,  would  be  erected,  nor 
that  it  would  increase  the  rate  of  insurance  on  surrounding  buildings." 

Of  course,  these  tenement  houses,  though  small,  would,  when  rented, 
bring  income  to  the  defendant;  and  although  he  might  have  means 
to  erect  larger  buildings  and  thus  obtain  a  higher  income,  the  size  of 
the  buildings  is  a  matter  for  his  judgment  alone  to  determine.  Again, 
even  after  buildings  which  are  in  themselves  perfectly  legitimate  and 
proper  are  erected,  they  may  be  put  to  uses  which  are  illegitimate 
and  improper,  which  will  constitute  them  nuisances  and  justify  the 
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Interference  of  a  court  of  equity.  Thus,  if  dwelling-houses 
*297    are  osed  as  houses  of  ill  fame,  a  conrt  of  equity  will  ^restrain 

such  use.  Bat  the  interference  will  be  only  to  enjoin  the  use, 
and  not  to  destroy  the  buildings.  But  equity  will  not  interfere  sim- 
ply because  the  occupants  of  such  house  are  by  reason,  of  race,  color, 
or  habits,  disagreeable  or  offensive.  A  negro  family  is  not,  per  se, 
a  nuisance;  and  a  white  man  cannot  prevent  his  neighbor  from  rent- 
ing his  home  to  a  negro  family  any  more  than  he  can  to  a  German, 
an  Irish,  or  a  French  family.  The  law  makes  no  distinction  on  ac- 
count of  race  or  color*  and  recognizes  no  prejudices  arising  therefrom. 
As  long  as  that  neighbor's  family  is  well  behaved,  it  matters  not  what 
the  color,  race,  or  habits  may  be,  or  how  offensive  personally  or  so- 
cially it  may  be  to  plaintiff;  plaintiff  has  no  cause  of  complaint  in 
ttje  coarts.  We  think^  therefore,  that  neither  the  size  nor  character 
of  the  building  erected,  nor  the  use  to  which  it  is  put,  justified  any 
mterferenee  on  the  part  of  the  courts.  The  defendant  used  this  prop- 
erty for  his  own  benefit  in  a  legitimate  way,  created  no  nuisance,  and, 
though  he  may  have  acted  with  the  utmost  spite  against  the  plaintiff, 
yet,  60  long  as  he  keeps  within  the  limits  of  legal  action,  the  courts 
will  not  interfere. 

We  have  examined  the  Tarious  oases  cited  by  plaintiff,  and  see  none 
directly  in  point,  or  that  will  sustain  his  cause  of  action.  The  casei 
of  Harbison  v.  White,  46  Conn.  106.  was  decided  under  a  local  stat- 
ute attempting  certain  police  regnlations.  But  even  that  does  not 
conflict  with  this  decision.  The  other  cases  are  cases  in  which  the  acts 
enjoined  were  of  themselves  nuisances.  We  find  no  case  in  which 
a  party  seeking  to  place  an  improvement  upon  his  own  land, — an  im- 
provement which  will  increase  his  income,  which  improvement  is  not 
a  naisance,  which  does  not  endanger  the  physical  health  or  comfort 
of  his  neighbor, — is  restrained  from  such  improvement  on  the  ground 
that  it  is  annoying  and  disagreeable  to  such  neighbor,  that  it  does 
not  correspond  in  character  and  kind  with  the  improvements  on  such 
neighboVs  premises,  that  it  would  bring  a  different  class  of  people 
socially  into  immediate  proximity  to  his  neighbor,  and  that  all  this 

was  done  and  intended  through  spite  against  such  neighbor. 
^298    We  think,  therefore,  the  judgment  of  the  ^district  court  was 

right,  and  it  must  be  affirmed;  and  it  is  so  ordered. 
(AU  the  jostieeB  concnrring.) 
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St.  Louis,  W.  &  W.  B.  Go.  v.  James  Bahbom* 

January  Term,  1883. 

1.  Jnrisdiotion :  BemoYal:  Objection  Too  Late.    An  action  was  com- 

menced in  one  of  the  district  courts  of  this  state  against  two  defendants, 
charging  them  to  have  jointly  committed  a  trespass  upon  the  real  estate 
of  the  plaintiff.  The  plaintiff  and  one  defendant  were  citizens  of  this  state; 
the  other  defendant  was  a  citizen  of  Missouri.  Both  defendants  appeared 
by  the  sam(^  attorney,  but  each  filed  a  separate  answer.  Tiie  defendant 
citizen  of  Missouri  filed  its  petition  and  bond  in  tlie  district  court  for  a 
removal  of  the  ciuse  to  the  United  States  circuit  court.  Such  petition  al- 
leged that  the  controversy  between  it  and  the  plaintiff  could  be  determined 
without  tiie  presence  of  the  other  defendant,  and  was  simply  an  applica- 
tion for  the  removal  of  the  case  so  far  as  it  was  concerned.  The  prayer 
of  the  petition  was  granted,  and  the  case  ordered  removed  to  the  federal 
court,  so  far  as  the  non-resident  defendant  was  concerned.  Thereafter 
the  case  was  called  for  trial  as  between  the  plaintiff  and  the  resident.de- 
fendant,  the  hitter  mailing  no  objection  to  the  trial,  never  suggesting  that 
the  entire  case  had  been  removed  to  the  federal  court,  but  in  all  respects 
acting  as  thougli  the  jurisdiction  of  the  district  court  was  absolute  and 
unquestionable;  and,  a  jury  being  waived,  the  case  was  tried  by  consent 
by  the  court.  Judgment  having  been  entered  against  the  defendant,  a 
motion  for  a  new  trial  was  made,  which  contained  no  suggestion  of  a 
want  of  jurisdiction,  or  that  the  entire  case  had  been  remov^  to  the  fed- 
eral court.  Tlus  motion  having  been  overruled,  such  defendant  now 
brings  the  case  to  this  court,  and  for  tlie  fust  time  in  the  histoiy  of  the 
case  claims  that  the  district  court  had  no  jurisdiction  and  that  by  the  ac- 
tion of  its  co-defendant  the  entire  case  had  been  removed  to  the  federal 
court,  ffeldf  that  the  claim  of  defendant  is  made  too  late;  that,  conced- 
ing that  upon  the  application  of  its  co-defendant  the  entire  case  was  re- 
movable to  the  circuit  court,  yet  this  defendant  was  not  bound  to  goto 
that  court  unless  it  wanted  to.  It  could,  after  the  removal  by  its  co- 
defendant,  submit  to  the  state  court  a  determination  of  the  controverey 

between  it  and  the  plaintiff;  and,  having  dune  so,  it  could  not  avoid 
*299      the  judgment  pronounced  thereon  *upon  the  claim  that  it  might,  if  it 

had  wanted  to,  have  gone  to  the  federal  court  with  its  co-defendant. 

2.  CoQti  ~  uance :  Absent  Testimony.    Before  a  party  has  a  right  to  a  con- 

tinuance on  the  ground  of  absent  testimony,  it  must  affirmatively  appear 
that  such  party  has  used  due  dil'gence  in  seeking  to  obtain  such  testimony, 
and  also  thiit  the  same  is  material. 

Error  from  Greenwood  district  court. 

Action  brought  by  Ransom  against  the  railroad  company  to  recover 
damages  for  certain  trespasses  committed  upon  his  real  estate.  Trial 
by  the  court  at  the  August  term,  1881,  and  finding  and  judgment  for 
the  plaintiff  for  $498.  New  trial  denied.  The  defendant  company 
brings  the  case  here. 

S.  8,  Kirkpatrick,  for  plaintiff  in  error. 

Clogston  dt  Martin,  for  defendant  in  error. 

Bbewer,  J.  On  March  26, 1880,  defendant  in  error  filed  his  peti- 
tion in  the  district  court  of  Greenwood  county  to  recover  of  the  de- 
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fendant,  now  plaintiff  in  error,  for  certain  trespasses  committed  upon 
his  real  estate.  The  defendant  answered  by — First,  a  general  denial ; 
and,  second,  by  an  allegation  that  the  trespasses  were  committed  after 
a  condemnation  of  the  right  of  way.  On  Jnne  18,  1881,  by  leave  of 
the  court,  an  amended  petition  was  filed,  ooanting  on  the  same  tres- 
passes, bnt  making  the  St.  Louis  &  San  Francisco  Bailroad  Com- 
pany also  a  party  defendant,  and  alleging  that  the  two  defendants 
were  joint  trespassers.  On  July  16,  1881,  the  St.  Louis  &  San 
Francisco  Bailroad  Company  filed  its  separate  answer,  the  same  at- 
torney appearing  for  both  defendants.  On  August  10,  1881,  the  St. 
LoQis  &  San  Francisco  Bailroad  Company  filed  its  petition  and  bond 
for  the  removal  of  the  case  to  the  United  States  circuit  court,  which 
petition  was  granted,  and  removal  ordered.     This  petition  expressly 

stated  that  it  is  made  on  behalf  of  the  St.  Louis  &  San  Fran- 
*300    Cisco  Bailroad  Company;  alleges  that  between  it  and  *tbe 

plaintiff  there  is  a  separable  controversy,  which  may  be  de- 
termined without  the  presence  of  the  other  defendant,  the  St.  Louis, 
Wichita  &  Western  Bailroad  Company.  This  petition  was  granted, 
and  a  removal  ordered  so  far  as  the  St.  Louis  &  San  Francisco  Bail- 
rofld  Company  was  concerned.  This  order  was  made  on  August  15, 
1S81.  On  August  10,  1881,  the  case  was  called  for  trial  between 
plaintiff  and  the  defendant  the  St.  Louis,  Wichita  &  Western  Rail- 
road Company.  No  objection  was  made  to  the  jurisdiction  of  the 
coi.rt,  and,  an  application  for  continuance  having  been  overruled,  a 
jury  was  waived,  and  the  case  was  by  consent  submitted  to  the  court 
for  trial.  On  such  trial  the  court  found  fur  the  plaintiff^  and  ren- 
dered judgment  in  his  favor  for  $498.  A  motion  for  a  new  trial  was 
duly  made  and  overruled,  and  now  the  defendant,  as  plaintiff  in 
error*  brings  the  record  to  this  court  for  review. 

Three  errors  are  alleged.  The  first  and  principal  one  is  that  after 
the  filing  by  the  St.  Louis  &  San  Francisco  Bailroad  Company  of  the 
petition  and  bond  for  removal,  the  entire  case  was  removed  to  the 
Unitid  States  circuit  court,  and  the  jurisdiction  of  the  state  court  in- 
stantly and  absolutely  ceased,  and  that  therefore  all  subsequent  pro- 
ceedings in  the  state  court  were  null  and  void.  In  support  of  this 
proposition,  the  cases  of  Barney  v,  Latham,  103  U.  S.  205,  and  Eern 
V.  Huidekoper,  Id.  485,  are  cited.  It  is  conceded,  and  we  shall  as- 
sume on  the  anthority  of  those  cases,  that  by  the  petition  and  bond 
of  the  St.  Louis  &  San  Francisco  Bailroad  Company  the  entire  case, 
both  as  to  it  and  the  present  plaintiff  in  error,  was  removed  to  the 
United  States  circuit  court,  and  that,  while  the  present  plaintiff  in 
error  contd  not  of  itself  remove  the  case,  yet  it  might  avail  itself  of 
the  action  of  its  co-defendant,  and  insist  upon  going  with  it  to  the 
United  States  court.  All  this  is  conceded.  Perhaps  a  distinction 
might  be  drawn  between  this  ease  and  the  cases  cited  from  103  U. 
8.,  bnt  we  do  not  care  to  pursue  the  inquiry.  We  shall  assume  that 
those  cases  are  controlling,  and  still  we  think  that  the  ruling  of  the 
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.  district  court  mnst  be  sastained.  Those  cases  decide,  substaa- 
*801  tially»  that  one  of  two  defendants  may  remove  the  "^entire 
case  to  the  federal  court;  and  tbis,  notwithstanding  the  ex- 
istence of  a  separable  controversy  bettreen  the  plaintiff  and  tbe  other 
defendant,  of  which  tbe  federal  courts  have  no  jurisdiction.  Concede 
all  this,  and  yet  this  does  not  decide  that  one  defendant,  having  the 
right  to  a  removal,  can  prevent  the  other  defendant,  having  no  rigb  t 
to  a  removal,  from  submitting  its  controversy  with  the  plaintiff  to  the 
determination  of  the  state  court  in  which  it  was  sued.  Though  the 
present  plaintiff  in  error  could  have  availed  itself  of  the  benefits  given 
by  the  petition  of  its  co-defendant,  and  gone  with  it  to  the  federal 
court,  yet  it  was  not  bound  to  avail  itself  of  that  privilege.  It  could 
elect  to  submit  its  controversy  with  the  plaintiff  to  the  determination 
of  the  courts  of  the  state  in  which  it  was  acting,  and  by  the  authority 
of  whose  laws  it  was  created  and  received  power  to  act,  (and  we  may 
add  that  common  decency  required  it  to  abide  by  the  decision  of  the 
courts  of  such  state,)  and  such  election  could  not  be  defeated  by  any 
act  of  its  co-defendant. 

This  is  not  like  the  case  of  National  Steam-Ship  Go.  v.  Tugman, 
recently  decided  by  the  supreme  court  of  the  United  States,  and  re- 
ported in  15  Cent.  Law  J.  448,  in  which,  after  a  refusal  by  the  state 
court  to  grant  an  application  for  a  removal,  the  defendant  proceeded 
in  the  state  court,  and  elected  between  several  modes  of  procedure 
authorized  by  tbe  state  practice,  and  in  which  the  supreme  court  of 
the  United  States  held  that  such  election  did  not  waive  any  rights 
granted  by  its  petition  for  a  removal;  for  here  tbe  present  defendant 
had  of  itself  no  right  of  removal,  never  sought  to  avail  itself  of  any 
privileges  given  by  the  action  of  its  co-defendant,  but  voluntarily 
elected  to  submit  its  controversy  with  the  plaintiff  to  the  decision  of 
the  state  court. 

It  may  be  remarked  here  that  the  first  time  any  question  was  made 
as  to  the  jurisdiction  of  the  state  court  was  by  the  petition  in  error 
filed  in  this  court.  Prior  to  the  trial  in  the  district  court,  it  made 
no  question  as  to  its  jurisdiction.  It  suggested  no  want  of  jurisdic- 
tion on  a  motion  for  a  new  trial.  Apparently  it  elected  to  litigate 
its  controversy  with  the  plaintiff  in  the  state  court, — in 
'302  *the  court  in  which  it  was  sued.  And  only  after  having  been 
finally  defeated  in  the  trial  court  did  it  first  suggest,  and  by 
petition  in  error  in  this  court,  that  the  trial  court  had  lost  jurisdic- 
tion by  the  application  of  its  co-defendant  for  removal.  We  think  in 
this  its  action  is  too  late.  While  its  co-defendant  had  the  right  to  re- 
move the  entire  case,  and  while  it  had  the  right  to  insist  upon  going 
with  such  defendant  to  the  federal  court,  yet  such  right  was  one  which 
it  could  waive, — one  whose  waiver  was  not  prejudicial  to  the  rights 
of  its  co-defendant;  and,  having  waived  such  right  until  afte^  trial 
and  judgment,  it  cannot  now  insist  upon  it.  Without  any  process 
served  upon  it,  and  independent  of  any  action  against  its  4}o-d«feud- 
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ant,  it  eoald  come  into  the  state  court,  and  submit  to  it  the  determi- 
nation of  any  controversy  between  it  and  the  plaintiff.  This  in  effect 
it  did;  and  having  done  so  it  cannot  now  say  that  it  might  have  gone 
with  its  co-defendant  to  another  tribunal  for  the  determination  of 
such  controversy.  As  a  rule,  this  court  reviews  only  errors  commit- 
ted by  the  trial  court,  and  that  court  only  errs  when  it  grants  or  re- 
fuses direct  application  made  by  one  or  other  of  the  parties.  If  no 
application  for  any  ruling  is  made  to  that  court,  and  no  ruling  is  in 
fact  made,  this  court  cannot  affirm  error  in  the  proceedings  of  the 
thai  court.  This,  as  a  general  proposition,  is  unquestioned,  and 
there  is  nothing  to  take  the  present  case  out  of  the  general  rule.  This 
is  the  principal  question  in  the  case,  and  in  it  we  see  nothing  to  jus- 
tify any  interference  with  the  judgment  of  the  district  court. 

The  second  question  is  whether  the  court  erred  in  refusing  an  ap- 
plication for  a  continuance.  Upon  this  the  facts  are  these :'  The  pe- 
tition was  filed  March  ^6,  1S80,  and  the  answer  May  25, 1880.  One 
continuance  at  least  was  granted  to  the  defendant.  On  August  8, 
1861,  a  deposition  was  taken  in  behalf  of  the  defendant.  On  August 
16, 1881,  the  case  was  called  for  trial,  the  deposition  was  suppressed, 
and  thereupon  the  defendant  asked  for  a  further  continuance.  With- 
out reading  the  deposition,  without  stating  its  contents,  or 
*303  even  ^asserting  that  it  was  material  or  important,  the  defend- 
ant demanded  a  continuance  as  a  matter  of  right,  upon  the 
Bole  ground  that  such  deposition  had  been  suppressed.  The  court 
overmled  the  motion ;  and  this  is  the  second  ground  of  error.  We 
think  the  ruling  of  the  district,  court  must  be  sustained,  and  for  sev- 
eral reasons.  Matters  of  continuance  are  largely  within  the  discre- 
tion of  the  trial  court,  and,  unless  it  appears  that  such  discretion  has 
been  abused,  its  ruling  will  be  sustained.  Again,  nearly  a  year  and 
a  half  elapsed  between  the  commencement  of  this  suit  and  the  at- 
tempt to  take  the  deposition  of  this  witness.  One  continuance  had 
been  granted  to  the  defendant,  and  the  court  might  properly  say  that 
some  excuse  should  be  shown  for  the  delay  in  attempting  to  procure 
Buch  testimony  before  granting  a  further  continuance.  But  third, 
and  principally,  before  any  continuance  is  granted  on  the  ground  of 
absent  testimony,  it  should  always  appear  that  such  absent  testimony 
is  material.  The  mere  fact  that  a  deposition  is  suppressed,  or  that 
a  witness  is  absent,  does  not  prove  that  the  missing  testimony  is  com- 
petent or  material;  and  before  any  court  is  justified  in  granting  a 
continuance  on  the  ground  of  absent  testimony,  it  must  affirmatively 
appear  that  such  absent  testimony  is  both  competent  and  material. 
Swenson  v.  Aultman,  14  Kan.  *273. 

A  final  error  alleged  is  that  the  findings  and  judgment  are  against 
tbe  evidence.  In  this,  too,  we  think  the  ruling  of  the  district  court 
most  be  sustained.  It  is  very  clear,  from  the  testimony,  that  the 
treapasses  complained  of  were  committed  by  the  defendant.  After 
cutting  all  the  timber  upon  a  strip  through  the  plaintiff's  land,  it 
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condemned  such  strip  for  its  right  of  way.  Obviously,  there  was 
enough  testimony  to  justify  the  court  in  finding  that  what  was  done 
in  the  way  of  cutting  timber,  and  in  other  trespasses  upon  the  plain- 
tiff's land,  was  done  by  the  defendant.  And  when,  after  cutting 
seventy-one  trees  large  enough  for  saw-logs,  it  condemned  a  right  of 

way,  and  obtained  an  award  from  the  commissioners  of  only 
*304    six  dollars  as  damages,  we  do  not  wonder  that  the  ^plaintiff 

commenced  this  action  to  recover  for  trespasses  which  in  fact 
and  in  law  were  committed  before  the  defendant  had  any  right  of  en- 
try  upon  his  lands.     There  being  no  other  questions  in  the  case,  the 
judgment  of  the  district  court  will  be  affirmed. 
(All  the  justices  concurring.; 


J.  Thomas  and  another,  Partners  as  the  Citizens'  Bank,  v.  E.  A. 

Bbynolds. 

January  Term,  1883. 

1.  Finding:  Evidence.    Where,  on  the  trial  of  a  civil  action,  the  court  finds 

thiit  a  chattel  mortgage  lias  been  fully  paid  and  satisfied;  and  the  testi- 
mony shows  that  the  mortgage  debt  was  $500;  that  the^property  was 
turned  over  to  the  mortgagees,  and  by  them  sold  for  the  sum  of  $1,040; 
that,  during  the  sales,  they  paid  the  mortgagor  $85;  that  afterwards  she 
brought  suit  against  them  to  recover  an  alleged  surplus  in  their  hands; 
that,  whUe  tiiat  suit  was  pending,  she  demanded  that  they  enter  satis- 
faction of  the  mortgage;  and  that  tliey  agreed  to  pay  her  $4.50,  and  enter 
satisfaction,  providing  slie  dismissed  her  suit,  and  not  otherwise:  held, 
that  the  finding  cannot  be  set  aside  as  against  tlie  evidence,  although 
there  was  no  attimiative  testimony  as  to  tlie  amount  of  the  costs  and  ex- 
l)enses  of  the  sales  of  the  mortgaged  property. 

2.  Mortgage :  Beftisal  to  Enter  SatisfiMtion :  Penalty :  Bacovery.  Where 

a  chattel  mortgagor  makes  demand  under  section  16,  c.  68,  Comp.  Laws 
1879,  for  a  satisfaction  of  the  mortgage,  and  the  mortgagees  agree  to  pay 
the  mortgagor  $4.50,  and  enter  satisfaction,  providing  said  mortgagor 
dismisses  an  action  brought  to  recover  an  alleged  surplus  of  money  in 
the  mortgagees^  hands  arising  from  the  sale  of  the  mortgaged  property, 
and  refuse  otherwise  to  enter  satisfaction,  held^  that  the  mortgagees  can- 
not defeat  an  action  brought  to  recover  the  penalty  given  by  said  section, 
on  the  ground  that  the  fees  of  the  register  of  deeds  for  entering  satisfac- 
tion had  not  been  tendered. 

3.  :  Statutory  Penalty.    The  penalty  recoverable  under  section  8, 

c.  68,  Com^.  Laws  1879,  is  given  to  the  mortgagor,  his  g^xtntee,  or  heirs. 
This  indicates  that  the  intention  of  the  legislature  was  the  removal  of 
clouds  upon  title,  rather  than  to  furnish  record  evidence  of  the  mort- 

gHgor's  solvency  in  payment  of  his  debts;  and  the  right  to  the  penalty 

*305     is  a  right  .runixing  vvith.the  land,  and  not  a  personal  right  *uf  the 

mortgagor.    I^ectlon  16  of  the  same  statute,  referring  to  section  8, 

carries  with  it  the  same  intention  in  respect  to,  chattel  mortgages,  and  as 

to  them  the  right  to 'the  penalty  foUowd  the  ownership  of  the  property,    ' 
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4.  Parties:  Defect  Waived.  Where  two  persons  are  jointly  entitled  to  the 
recovery  of  a  pensdty,  and  an  action  is  brought  by  one  alone,  the  defect 
of  piuiies  plaintiff  is  waived,  unless  raised  by  demurrer  or  answer.  At 
least,  this  is  true  as  to  actions  in  the  district  court. 

6.  Mortgages:  Satisfaction:  Penalty.  Where  a  mortgage  has  been  as- 
8i£[n^,  no  action  under  the  statute  will  lie  to  recover  the  penalty  with- 
out proof  of  an  assignment  of  record.  The  purpose  of  the  statute  being 
to  dear  the  record,  the  defaulting  party  must  have  record  title,  or  his 
satisfaction  will  apparently  be  only  an  impertinent  interference  by  a 
stranger. 

Error  from  Shawnee  district  court. 

Action  by  Mrs.  E.  A.  Beynolds  against  J.  Thomas  and  Peter  Smith, 
partners  aa  the  Citizens*  Bank,  to  recover  the  penalty  provided  for 
in  section  16,  e.  68,  Comp.  Laws  1879.  Trial  by  the  court,  at  the 
January  term,  1882,  and  judgment  for  plaintiff.  The  defendants 
bring  the  case  here.   . 

Vance  d  Crnmrine,  for  plaintiffs  in  error. 

Z.  r.  Uazen  and  S.  B.  Isenhart,  for  defendant  in  error. 

Brbwbr,  J.  This  waa  an  action  brought  by  defendant  in  error, 
plaintiff  below,  under  section  16,  o.  68,  Comp.  Laws  1879,  to  recover 
the  penalty  of  $luO,  for  failure  to  enter  satisfaction  of  a  chattel 
mortgage.  The  ease  was  tried  by  the  court,  without  a  jury,  and 
judgment  entered  in  favor  of  plaintiff  for  $100  and  costs.  The  de- 
fendants, as  plaintiffs  in  error,  now  bring  the  case  to  this  court  for 
review.    A  reversal  of  the  judgment  is  claimed  on  four  grounds. 

1.  It  is  insisted  that  the  testimony  fails  to  show  that  the  mortgage 
was  fully  paid  and  satisfied.  The  facts  are  these:  Plaintiff  ex- 
ecuted to  the  Citizens'  Bank  a  chattel  mortgage.  The  defendants,  as 
assignees,  brought  an  action  to  foreclose  said  mortgage,  and  obtained 
a  judgment  for  over  $900,  and  a  decree  of  foreclosure.  They 
""306  failed,  however,  to  get  possession  *of  the  property.  The  par- 
ties then  made  a  new  agreement,  by  which  the  mortgagor  was 
to  turn  over  to  the  defendants  all  the  mortgaged  property ;  that  the 
same  was  to  be  sold,  and  the  defendants  were  to  take  $500  in  full 
satisfaction  of  the  note  and  mortgage.  In  pursuance  of  this,  she  did 
turn  over  to  them  all  the  property  except  one  buggy.  This  property 
they  sold,  receiving  $1,040  therefrom.  While  they  were  engaged  in 
disposing  of  the  property,  they  paid  her  $85.  She  brought  an  ac- 
tion against  them  to  recover  the  surplus  portion  of  the  proceeds  of 
the  sales.  While  this  action  was  pending,  she  demanded  satisfac- 
tion of  the  mortgage.  They  offered  to  give  her  $4*50,  and  enter  satis- 
iaction,  if  she  would  dismiss  such  suit,  but  refused  to  enter  satisfac- 
tion otherwise.  She  did  not  pretend  to  testify  as  to  the  costs  and 
expenses  incurred  in  making  the  safes.  The  only  defendant  who 
testified  said  he  did  not. kn^w  how  much  these  costs  and  expenses 
were,  and  could  not  tell  without  an  examination  of  his  books.    In 
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short,  there  was  no  testimony  as  to  the  amount  of  costs  and  ex- 
penses. Now  counsel  argue  that  the  defendants  were  entitled  to  re- 
ceive $500  over  and  above  the  costs  and  expenses,  and  those  costs 
and  expenses  being  still  an  unknown  quantity,  it  cannot  be  said  that 
it  was  proved  that  the  mortgage  was  fully  paid  and  satisfied.  On 
the  other  hand,  plaintiff  contends  that  defendants  were  themselves 
to  pay  all  the  costs  and  expenses,  and  to  receive  only  $500  in  gross 
in  full  satisfaction  of  the  note  and  mortgage.  We  think  it  fair  to  say, 
from  the  testimony,  that  the  defendants  were  to  receive  $500  net, 
and  over  and  above  all  the  expenses  of  the  sale.  But  still  we  think 
it  equally  fair  to  hold  that  the  testimony  showed  that  the  mortgage 
debt,  even  with  that  construction  of  the  contract,  bad  been  fully  paid 
and  satisfied,  or,  at  least,  that  there  was  enough  evidence  to  sustain 
the  finding  of  payment.  The  amount  received  on  the  sales  was 
$1,040, — $540  in  excess  of  the  amount  to  be  received  by  the  defend- 
ants. This  is  a  circumstance  of  no  inconsiderable  weight.  They 
paid  her  $85  pending  the  sales,  and  finally  offered  to  give  her  $4.50, 

and  enter  satisfaction,  if  she  would  dismiss  the  cases  against 
*307     them.     *With  all  this  testimony,  and  nothing  contrary  to 

lessen  its  full  force,  we  think  that  in  a  civil  action  the  finding 
of  the  court  that  the  mortgage  debt  was  folly  paid,  was  amply  sus- 
tained. 

2.  It  is  insisted  that  the  action  cannot  be  sustained,  becanse  the 
plaintiff  did  not  tender  a  satisfaction  piece  already  prepared  for  exe- 
cution by  the  defendants,  or  tender  the  fees  of  the  register  lor  enter- 
ing satisfaction.  We  think  this  claim  also  is  not  sustainable.  It 
may  be  a  question,  nnder  the  statute,  whether  the  mortgagor  is 
bound  to  prepare  a  satisfaction  piece,  or  tender  the  register  fees.  But 
even  if.  as  a  general  rule,  he  is,  the  defendants  waived  their  right  to 
insist  upon  this,  by  placing  their  refusal  to  enter  satisfaction  upon 
other  and  different  grounds.  If  they  had  simply  declined  to  enter 
satisfaction  without  giving  any  reason  therefor,  then  doubtless  the 
question  would  be  fairly  before  us  as  to  which  party  must  bear  the 
expense  of  the  satisfaction.  But  when  they  said  nothing  about  the 
expense,  placed  their  refusal  upon  one  distinct  ground,  and  proffered 
to  enter  satisfaction  if  that  objection  was  removed,  we  think  they 
cannot  now  be  heard  to  say  that  there  were  other  preliminary  mat- 
ters upon  which  they  might  have  insisted. 

3.  Counsel  insist  that  the  plaintiff  is  not  the  party  entitled  to  the 
benefit  of  this  statute;  and  this  question  involves  the  construction 
of  the  language  of  the  statute.  It  is  insisted  that  the  right  to  the 
penalty  follows  the  property,  and  is  not  a  personal  right  of  the  mort- 
gagor; that  the  purpose  of  the  statute  is  to  remove  clouds  from  the 
title  to  property,  and  not  to  furnish  proof  of  the  mortgagor's  sol- 
vency by  record  evidence  of  the  payment  of  his  debts.  To  determine 
this  question,  we  must  look  at  the  statute.  Section  16,  upon  which 
this  action  is  based,  reads  as  follows : 
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"When  any  mortgage  of  pei-^onal  property  shall  have  been  fully  paid  or  sat- 
isfied, it  shall  be  the  duty  of  the  mortgagee,  his  assignee  or  personal  repre- 
sentative, to  enter  satisfaction,  or  cause  satisfaction  thereof  to  be  entered,  of 
record,  in  the  same  manner,  as  neiir  as  may  be,  and  under  the  same  penalty 
for  a  neglect  or  refusal,  as  provided  in  case  of  the  satisfaction  of  mortgages 
of  real  estate. " 

'308    ^This  section  refers  as  to  section  8  of  the  same  statute,  vbich 

reads  as  follows : 

"When  any  mortgage  of  real  property  shall  have  been  satisfied,  it  shall  be 
the  duty  of  the  mortgagee  or  his  assignee,  immediately  on  demand  of  the 
mortgagor,  to  enter  satisfaetion,  or  cause  satisfaction  of  such  mortgage  to  be 
entered,  of  record;  and  any  mortgagee,  or  {issignee  of  such  mortgage,  who 
shall  n^lect  or  refuse  to  enter  satisfaction  of  such  mortgage*  as  is  provided 
bj  this  act,  shall  be  liable  in  damages  to  such  mortgagor,  or  his  grantee  or 
heirs,  in  the  sum  of  $100,  to  be  recovered  in  a  civil  action  before  any  court  of 
competent  jurisdiction. "  "  . 

By  this  it  appears  that  the  penalty  goes  to  the  mortgagor,  or  his 

grantee  or  heirs.     It  could  not  go  to  the  grantee  if  it  was  a  purely 

personal  right  of  the  mortgagor,  and  was  not  a  right  running  with 

the  land.     If  it  is  a  right  running  with  the  land,  the  purpose  of  the 

statute  is  obviously  a  protection  to  the  land,  and  not  the  securing  of 

a  personal  right  of  the  mortgagor.     In  other  words,  the  purpose  of 

the  statute  is,  as  claimed  by  counsel  for  plaintiffs  in  error,  to  remove 

all  clouds  from  the  title  of  real  estate,  and  not  simply  to  furnish  record 

evidence  of  the  mortgagor's  solvency,  by  proof  that  he  had  paid  the 

particular  debt  secured.     As  against  this,  counsel  for  defendant  in 

error  cite  the  case  of  Deeter  v.  Crosley,  26  Iowa,  180,  in  which  the 

supreme  court  of  Iowa,  by  Chief  Justice  Dillon,  uses  this  language : 

""The  object  of  the  statute  is  obvious.  The  record  of  the  mortgage  is  cun- 
Mructive  notice  to  the  world  of  the  existence  of  the  debt  and  incumbrance. 
When  this  is  paid,  the  statute  has  provided  for  a  satisfaction  on  the  record,  so 
tlmt  the  world  may  also  know  the  fact  of  payment.  Unsatisfied  mortgages 
of  record  tend  to  affect  the  pecuniary  standing  and  credit  of  the  mortgagor  in 
business  circles." 

But  this  language  is  based  upon  the  Iowa  ^tute,  (Rev.  St.  Iowa, 
S  3670,)  which  gives  the  right  to  the  penalty  solely  to  the  mortgagor. 
We  quote  the  last  clause:  "If  he  fails  to  do  so  within  six  months 
after  being  requested,  he  shall  forfeit  to  the  mortgagor  the  sum  of 

$25."  If  the  mortgagor  is  the  party  alone  entitled  to  recover 
*309     the  penalty,  his  *rights  are  of  course  the  only  ones  intended 

to  be  secured  by  the  statute ;  and  in  support  of  such  a  stat- 
ote,  the  reasons  given  by  Judge  Dillon  as  above  are  entirely  satis- 
factory, fiat  when  our  legislature  gives  the  right  to  the  mortgagor, 
or  his  grantee,  it  seems  to  us  that  it  intended,  primarily,  protection 
to  the  real  estate,  and  the  clearing  of  the  record  of  any  incumbrances 
thereon.  But,  say  counsel  further,  while  this  is  the  language  of  the 
section  concerning  real  estate,  section  16,  concerning  personal  es- 
tate, contains  no  such  language.  But  section  16  does  not  in  terms 
say  who  is  entitled  to  recover  the  penalty.     It  simply  says  that  the 
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defaultiDg  mortgagee  ''shall  be  liable  in  the  same  manner,  as  near  as 
may  be,  and  under  the  same  penalty,"  as  in  case  of  like  defaulting 
mortgagee  of  real  estate.  We  think  this  prescribes  something  more 
than  the  mere  amount  of  the  penalty.  It  indicates  the  circumstances 
under  which  the  penalty  is  recoverable,  and  the  party  by  whom  it 
may  be  recovered.  We  therefore  think  a  fair  construction  of  both 
sections  is  that  the  penalty  follows  the  property,  and  is  recoverable 
by  the  owner  thereof. 

4.  But,  further,  it  appears  from  the  testimony  that  only  part  of  the 
mortgaged  property  was  turned  over  to  the  mortgagees,  and  by  them 
sold.  A  part  remained  with  the  mortgagor,  and  was  unsold.  Heuce, 
contend  counsel  for  defendant  in  error,  that,  conceding  tbat  the  riglit 
to  the  penalty  runs  with  the  property,  the  mortgagor  remaining  the 
owner  of  part  of  the  property  is,  at  least  jointly  with  the  purchasers 
of  the  other  part  of  the  property,  entitled  to  recover  the  penalty ;  and 
no  defect  of  parties  plaintiflf  having  been  suggested  by  either  demurrer 
or  answer,  the  same,  under  section  91  of  the  Code,  was  waived.  We 
think  this  answer  satisfactory.  As  a  part  of  the  property  was  not  sold, 
the  right  to  the  penalty  was  a  joint  right  of  the  mortgagor  and  the  pur- 
chasers of  the  mortgaged  property.  If  other  parties  should  have  been 
united  with  her  as  plaintifif,  the  defendants  should  have  raised  the  ques- 
tion by  demurrer  or  answer.  Failing  to  do  that,  they  waive  the  ques- 
tion, and  rest  their  defense  upon  the  simple  right  of  reqovery. 

*310  At  least,  this  is  true  where  the  action  is  *commenced  in  the  dis- 
trict court.  The  rule  may  be  different  where,  as  here,  the  ac- 
tion is  commenced  before  a  justice  of  the  peace  and  no  bill  of  par- 
ticulars is  filed  by  or  demanded  of  the  defendant.  German  v.  Ritchie, 
9  Kan.  *106;  Sanford  v.  Shepard,  14  Kan.  *228. 

5.  Finally,  it  is  insisted  that  the  plaintiffs  in  error  were  not  the 
mortgagees,  but  simply  the  assignees ;  that  there  is  no  allegation  or 
proof  that  there  was  ever  an  assignment  placed  on  record;  that, 
therefore,  a  satisfaction  by  the  defendants  y>o\x\i  prima  facie  be  ir- 
relevant, and  no  rele^e  of  the  mortgage;  that  apparently  it  would 
be  nothing  but  the  impertinent  interference  of  a  stranger,  and  that 
unless  it  is  shown  that  some  assignment  is  recorded, — something 
which  vests  the  record  title  in  the  defendants, — they  cannot  be  held 
responsible  for  a  failure  to  enter  satisfaction.  And  in  support  of 
this.  Low  V.  Fox,  56  Iowa,  221,  9  N.  W.  Rep.  131,  is  cited.  We 
think  this  objection  is  good.  The  statute  is  a  penal  one.  The  ob- 
ject of  the  statute,  as  we  have  held  in  response  to  the  argument  of 
the  defendant  in  error,  is  to  clear  the  record  title  of  the  property. 
But,  to  clear  that  record,  the  parties  satisfying  must  have  record 
title.  If  not,  their  release  and  satisfaction  clears  nothing.  It  is 
apparently  an  impertinent  interference.  We  think  before  a  penal 
statute  can  be  enforced  for  the  default  of  a  party,  it  must  appear, 
not  merely  that  he  has  failed  to  act,  but  also  that  the  act  which  he 
has  failed  to  do  would  accomplish  the  purpose  intended  by  the  stat- 
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nte.  A  satisfaction  of  a  record  by  a  stranger  to  a  record  clears 
DO  title,  gives  no  notice.  It  stands  as  before  the  attempted  satisfac- 
tion—a matter  resting  purely  upon  parol  testimony.  We  think, 
therefore,  on  this  ground,  that  the  district  court  erred  in  its  judg- 
ment; and  for  this  error  the  judgment  must  be  reversed,  and  the  case 
remanded  for  a  new  trial,  and  it  is  so  ordered. 
(All  the  justices  concurring.) 


*311      *FiR8T  Nat.  Bank  of  Fort  Scott  v.  C.  F.  Draks. 

January  Term.  1888. 

1.  Corporations:  Officer:  Compensation.  Where  directors  of  a  corpora- 
lion  appoint  one  of  their  number  to  act  as  treasurer,  secretary,  or  other 
ministerial  officer  of  the  corporation,  he  is  prima  facie  entitled  to  rea- 
sonable compensation  for  his  services  as  such  offlcei'. 

2. :  Express  Contract  Controls.    Where  he  assumes  the  duties  of 

8uch  ministerial  ulDce  upon  an  express  contract  as  to  compensation,  sucli 
contruct  controls;  and  this,  though  the  contract  is  to  discharge  the  duties 
without  any  direct  compensation  in  money. 

3.  -- — :  Purohase  of  Corporate  Properties.    An  agent  of  a  corpora- 

tion who,  as  an  individual,  purciiases  the  propeilies  of  the  corporation 
from  himself  as  agent,  cannot  uphold  such  purchase  by  proof  that  he 
agreed  to  pay  what  he  thought  the  property  was  worth,  but  is  liable  to 
tJie  corporation  for  the  actual  value  of  the  property  so  by  him  purchased.* 

4.  Batifleation :  Knowledge.    Ratification  implies  knowledge,  and  a  party 

cannot  be  adjudged  to  have  ratified  an  act  of  which  he  has  no  knowledge, 
actual  or  constructive. 

5. . :  PresomptiYe  Knowledge  of  Directors.    The  doctrine  that  the 

directors  of  a  bank  are  conclusively  presumed  to  know  the  financial  con- 
dition of  the  bank,  its  general  business,  and  its  receipts  and  expenditures 
!ts  shown  by  its  regular  books,  is  for  the  protection  of  third  parties  deal* 
ing  with  the  bank,  and  of  the  bank  against  the  prejudicial  action  of  any 
directors,  and  cannot  be  invoked  to  uphold  a  wrongful  appropriation  of 
moneys  by  the  casl)ier  or  other  officer,  which  appropriation  is  made  and 
also  entered  upon  the  books  of  the  bank  without  the  actual  knowledge  of 
the  diiectors.* 

&  Bank:  Action  against  Cashier:  No  Defense.  It  is  no  defense  to  am 
action  brought  by  a  bank  against  its  late  cashier,  for  a  wrongful  appro- 
priation of  moneys,  that  at  the  time  of  such  appropriation  he  was  the 
owner  of  four-fifths  of  the  stock  of  the  bank,  and  has  since  that  time  sold 
all  of  said  stock  to  other  parties,  who  are  now  the  officei^  and  managing 
aathority  of  the  bank. 

Error  from  Bourbon  district  court. 

Action  brought  by  the  First  National  Bank  of  Fort  Scott  against 
C.  F.  Drake,  to  recover  certain  moneys  claimed  to  have  been  wrong- 

*Sec  note  at  end  of  caae,  {>art  1.  *See  note  at  end  of  case,  part  2. 
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fully  appropriated  by  him  while  acting  as  an  officer  of  the 

*312     plaintiff  bank.     At  the  December  term,  1881,  of  "^tbe  district 

court,  W.  G.  W.,  judge  pro  tern.,  presiding,  at  the  close  of  the 

plaintiff's  evidence  a  demurrer  thereto  was  sustained,  and  judgment 

entered  for  defendant.     The  plaintiff  brings  the  case  to  this  court. 

IVare  dt  Ware  and  J.  D.  McCleverty,  for  plaintiff  in  error. 

A.  A.  Harris  and  Blair  dt  Perry,  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  in  the  district  court  of  Bourbon 
county,  brought  by  plaintiff  in  error,  plaintiff  below,  to  recover  of  de- 
fendant money  claimed  to  have  been  wrongfully  appropriated  by  him 
while  acting  as  officer  of  said  plaintiff  bank.  The  case  was  tried  by 
the  court,  with  a  jury.  At  the  close  of  plaintiff*B  evidence  a  demur- 
rer thereto  was  sustained,  and  judgment  entered  in  behalf  of  the 
defendant ;  and  now  the  plaintiff  brings  the  record  here  for  review. 
There  are  three  separate  transactions  alleged  in  the  petition,  and 
supported  by  the  testimony,  in  respect  to  each  of  which  the  plaintiff 
claims  the  right  to  recover.  The  faces  are  these :  The  plaintiff  since 
1871  has  been  a  national  bank,  incorporated  under  the  laws  of  con- 
gress. During  all  of  the  transactions  hereinafter  stated,  defendant 
was  one  of  its  directors.  Prior  to  May  7,  1877,  one  L.  C.  Nelson  had 
been  its  cashier,  under  a  salary,  prescribed  by  the  board  of  directors,  of 
$1,800  per  annum.  At  that  time  he  resigned,  and  defendant  waH 
appointed  his  successor,  and  continued  to  act  as  cashier  until  July  7, 
18S0.  The  plaintiff  claims  (1)  that  this  change  of  cashier  was  made 
in  the  interest  of  economy,  and  upon  the  agreement  on  the  part  of 
defendant  that  if  he  could  have  office-room  in  the  bank  building  for 
the  transaction  of  his  private  business,  and  could  keep  his  private  safe 
and  papers  there,  he  would  discharge  the  duties  of  cashier  without 
compensation ;  and  that,  notwithstanding  this  agreement,  the  defend- 
ant did  charge  up  on  the  books  of  the  bank,  and  appropriate  to 
*313  himself,  the  sum  of  $3,165.50  as  salary  as  cashier.  The  *bank 
claims  (2)  that,  by  one  of  its  rules,  no  interest  was  payable 
on  demand  certificates  of  de)}osit;  that  this  rule  was  known  to  the 
defendant  as  its  cashier,  and  enforced  by  him  generally  as  to  third 
parties ;  but  that,  notwithstanding  this,  he  caused  to  be  issued  to 
himself  demand  certificates  drawing  large  interest,  and  took  thereon 
from  the  funds  of  the  bank,  as  interest  on  such  certificates,  the  sum 
of  $2,203.97 ;  and  (3)  that  the  bank  was  the  owner  of  $10,000  of 
Bourbon  county  bonds,  for  which  it  had  paid  $9,314.80,  and  that 
the  bonds  were  at  the  time  of  the  following  transaction  worth  par 
and  accrued  interest;  that,  as  officer  of  the  bank,  defendant  sold 
these  bonds  to  himself  for  $9,800, — $14.80  less  than  the  bank  paid 
for  them,  and  $846.66  less  than  they  were  worth. 

These  are  the  three  matters  of  which  the  plaintiff  complains,  and 
in  support  of  which  it  offered  testimony.  We  shall  not  attempt  to 
review  the  testimony,  or  state  in  detail  what  it  was.     It  is  enough 
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to  say  that  there  was  tesfcimony  tending  io  sustain  the  plaintiff's 
claim;  testimony  from  which  a  jury  might  find  the  facts  to  be  as 
alleged.  We  do  not  say  that  the  jury  must  necessarily  have  found 
them  to  be  so,  but  simply  that  they  might  have  so  found  them.  Hence, 
for  the  purposes  of  tDis  inquiry,  they  must  be  taken  as  so  found; 
for  it  is  a  familiar  rule,  in  respect  tp  demurrers  to  evidence,  that  they 
cau  be  sustained  only  when,  upon  any  and  all  facts  which  may  prop- 
erly be  found  by  the  jury  from  the  testimony  presented,  the  plaintiff, 
as  matter  of  law,  is  not  entitled  to  recover.  So,  without  attempting 
to  weigh  or  compare  conflicting  matters  of  testimony,  or  to  conjecture 
what  the  jury  would  probably  have  found  to  be  the  facts,  it  must  be 
accepted,  for  the  purposes  of  the  present  inquiry,  as  true,  (1)  that  de- 
fendant was  appointed  and  accepted  the  position  of  cashier  upon  the 
agreement  that  he  would  discharge  its  duties  without  compensation, 
other  than  office,  safe,  and  desk  room  for  his  private  business,  and, 
notwithstanding  such  agreement,  actually  took  and  appropriated  to 
himself  of  the  funds  of  the  bank  the  sum  stated  as  compensation; 

(2)  that  the  rules  of  the  bank,  known  to  himself,  forbade  in- 
*314    tere8t>on  demand  cer^tificates;  that,  in  defiance  of  those  rules, 

be  caused  to  be  issued  to  himself  demand  certificates  draw- 
ing interest,  and  actually  took  from  the  funds  of  the  bank  the  sum 
stated,  as  interest  on  such  certificates;  (3)  that,  as  an  officer  of  the 
bank,  be  sold  the  Bourbon  county  bonds,  worth  par  and  accrued  in- 
terest, as  above  stated,  to  himself,  for  $546. 60  less  than  they  were 
worth. 

These  being  facts,  can  the  plaintiff  recover?  and,  if  not,  what  le- 
gal obstacle  to  recovery  appears  ?  The  defendant,  denying,  of  course, 
some  of  the  facts  above  stated,  claims  that,  even  if  they  be  literally 
trae,  all  the  transactions  were  duly  entered  on  the  general  books  of 
the  bank,  open  to  the  inspection  of  the  officers  and  directors ;  that 
in  law  the  directors  are  conclusively  presumed  to  have  known  the 
fact  of  these  entries,  as  well  as  his  entire  action  in  respect  to  these 
matters,  and  that  thereby  they  acquiesced  in  and  ratified  his  action. 
In  other  words,  that  the  directors  might  in  the  first  instance  have 
boand  the  bank  by  giving  him  the  sum  taken  as  salary,  and  that, 
knowing  he  was  so  taking  it,  they  acquiesced  in  and  ratified  the  act, 
which  is  the  same  as  though  in  the  first  instance  they  had  contracted 
to  give  it  to  him.  Also,  that  they  could  lawfully  and  properly  agree 
to  pay  interest  on  demand  certificates,  as  well  as  upon  any  other  in- 
debtedness of  the  bank;  that,  if  they  deemed  the  interests  of  the  bank 
required,  they  could  pay  interest  to  one  party  and  not  to  aiiotber. 
In  short,  that  their  judgment  as  to  the  best  interest  of  the  bank  in 
the  matter  of  interest  was  finally  conclusive,  and  that  their  knowledge 
that  be  was  taking  such  certificates  and  such  interest  was  equivalent 
to  a  direct  authority  therefor,  and  bound  the  bank  to  the  same  extent 
that  a  prior  resolution  directing  it  would.  And  also  that  they  had 
power  to  sell  any  of  the  properties  of  the  bank  for  such  a  sum  as.  they 
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deemed  best ;  that  their  action  could  not  be  repudiated  by  the  bank 

simply  by  proof  that  the  property  was  in  fact  worth  more  than  they 

received ;  and  their  knowledge  that  the  property  was  sold  for  such  a 

.  sum  is  equivalent  to  a  sale  directly  by  their  authority.    Fur- 

*dl5     thermore,  it  is  con^tended  that  daring  all  these  transactions 

the  defendant  was  a  large  owner  of  the  stock  in  the  bauk; 

that  at  the  time  of  the  bond  matter  he  in  fact  owned  over  four-fifths 

of  the  stock,  which,  in  October,  1880,  he  sold;  and  that  the  par- 

chaser  then  bought  into  the  bank,  taking  the  assets  as  they  were,  and 

with  no  right  to  challenge  prior  transactions  between  the  bank  and 

its  officers.     As  the  learned  court,  before  whom  the  ease  was  tried, 

said  in  the  opinion  sustaining  this  demurrer : 

"Drake  himself  was  practically  the  baiik.  Its  assets  and  its  property  were 
his;  the  profits,  if  any,  were  his;  the  losses,  if  any,  were  his;  and  be  could 
do  with  his  funds  and  assets  just  what  he  pleased;  but  of  course,  as  before 
stated,  he  could  not  mismanage  or  misappropriate  the  funds  of  the  bank 
against  any  depositor  or  creditor,  not  consenting;  and,  if  he  should  do  so,  the 
law  could,  and  in  a  proper  action  would,  redress  their  grievances.  But  no 
cestui  que  trust  is  alleging  any  grievance  here.  The  action  is  brought  in  the 
name  of  the  bank  by  tiie  present  owners,  who  purchased  the  t)ank  from  Mr. 
Drake  himself;  and  without  alleging  any  fraud  upon  themselves  in  their  pur- 
chase, without  alleglug  that  they  did  not  obtain  all  they  purchased,  they  seek 
to  recover  what  they  did  not  buy  nor  pay  for,  by  going  back  and  alleging  that 
during  his  management  he  reduced  the  assets  of  the  bank  by  paying  himself 
a  salary  he  whs  not  entitled  to,  by  paying  himself  interest  upon  deposits  for 
wbich  he  held  certificates,  and  by  purchasing  bonds  from  the  bank  at  less  than 
their  value." 

It  will  help  to  a  clearer  understanding  of  the  questions  involved, 
to  consider  the  rights  of  the  parties  independent  of  the  two  matters 
of  defense  suggested,  and  here  we  find  two  propositions  involved :  (1) 
An  agent  contracting  to  work  for  his  employer  at  a  stipulated  com- 
pensation, and  being  in  possession  of  his  employer's  funds,  appro- 
priates a  larger  amount  in  payment  of  his  services.  (2)  An  agent 
acting  on  behalf  of  his  principal,  contracts  with  himself  to  the  preju- 
dice of  the  interests,  and  against  the  instructions,  of  his  principal. 
The  bare  statement  of  these  propositions  is  enough.     If  A.  agrees  to 

work  for  B.  for  $100  a  month,  that  contract  determines  the 
*316     limit  of  his  compensation.     The  same  rule  ob^tains  if,  instead 

of  a  money  compensation,  he  contracts  to  work  for  office,  desk, 
and  safo  room.  The  contract  measures  both  rights  and  obligations. 
The  agent  alone  may  not  change  it ;  and  this,  notwithstanding  his 
services  may  have  been  of  incalculable  benefit  to  his  principal.  His 
possession  and  control  of  the  funds  of  his  principal  give  him  no  added 
rights.  A  failure  to  return  all  funds  and  properties  of  such  princi- 
pal in  excess  of  the  stipulated  compensation  gives  to  such  principal 
a  clear  and  undisputed  right  of  action.  Neither  is  the  rule  changed 
by  the  fact  that  the  principal  is  an  incorporation,  and  the  agent  its 
chief  executive  and  managing  officer.  These  propositions  are  ele- 
mentary.    The  authorities  not  only  universally  sustain  them,  but,  in 
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addition,  in  cases  in  vhich  a  director  of  a  corporation  is  the  agent 
eeeking  additional  compensation,  go  far  beyond  tbem.  In  Railroad 
Go.  V.  Richards,  8  Kan.  *109,  the  conrt  says:  *'If  the  services  were 
rendered  with  an  understanding  that  they  were  gratuitous,  then  there 
eoold  be  no  recovery." 

In  Loan  Ass'n  v.  Stonemetz,  29  Fa.  St.  534,  a  director,  Stonemetz, 
was  chairman  of  the  committee  on  short  loans.  The  labor  performed 
by  him  in  that  capacity  was  quite  burdensome.  No  salary  for  these 
services  had  been  agreed  upon;  but,  a  year  and  a  half  after  his  ap- 
pointment, the  board  of  directors  fixed  the  salary  at  $200  a  year, — 
this  to  date  from  the  time  he  first  acted, — and  issued  him  an  order  for 
$300  to  pay  for  that  back  salary.  Payment  of  the  order  being  after- 
wards refused,  he  brought  suit  and  recovered  in  the  lower  court.  The 
supreme  court,  in  reversing  this  judgment,  says,  (page  536 :) 

''We  regard  it  as  contrary  to  all  sound  policy  to  allow  a  director  of  a  cor- 
poration, elected  to^erve  without  compensation,  to  recover  payment  for  serv- 
ices performed  in  that  capacity,  or  as  incidental  to  his  office.  It  would  be  a 
sad  spectacle  to  see  the  managers  of  any  corporation,  ecclesiastical  or  lay, 
ciTil  or  eleemosynary,  assembling  together  and  parceling  out  among  them- 
selves the  obligations  or  other  property  of  the  corporation,  in  payment  for 
their  past  services. " 

"The  expectation,  of  a  director  that  he  was  to  receive  com- 
•317    *pen8ation,  there  being  no  previous  vote  or  promise,  does  not 

entitle  him  to  it.  The  rule  which  excludes  compensation, 
applies  to  the  president  chosen  by  the  directors  from  their  own  num- 
ber, and  also  to  a  treasurer,  when  a  director."     Pierce,  B.  B.  31. 

In  Citizens'  Nat.  Bank  v.  Elliott,  7  N.  W.  Eep.  470,  (Iowa,  De- 
cember, 1880,)  the  vice  president  of  a  national  bank  rendered  "valu- 
able and  efficient"  services,  worth  $1,000,  but  the  court  said  he  could 
not  recover,  except  his  salary  had  been  fixed  or  agreed  upon  before- 
hand by  the  board  of  directors  of  the  bank.  "A corporate  officer  who 
performs  the  duties  of  his  position  is  not,  in  the  absence  of  agree- 
ment with  the  corporation,  entitled  to  any  compensation  therefor." 
Nor  can  the  directors,  after  the  services  have  been  performed,  pay 
for  snch  services,  unless  per  contract  theretofore  made.  The  reason 
is  that  the  board  cannot  give  away  the  money  of  the  stockholders. 
They  can  be  liberal  or  charitable  with  their  own  private  funds,  but, 
as  agents,  cannot  be  liberal  with  money  of  their  principals.  "A 
Bobsequent  vote  of  the  board  to  pay  a  director  for  his  services,  when 
there  was  no  previous  agreement,  is  not  binding."  Pierce,  B.  B.  31. 
See,  also.  Chandler  v.  Bank,  13  N.  J.  Law,  255;  Bailroad  Go.  v. 
MUes,  52  111.  174;  Merrick  v.  Peru  Coal  Co.,  61  111.  472;  Bailroad 
Co.  V.  Sage,  65  111.  328;  Cheeney  v.  Lafayette  B.  Co.,  68  111.  570, 
87  ni.  446;  Linen  Co.  v.  Hough,  91  111.  63;  Henry  v.  Bailroad  Co., 
27  Vt.  486;  HaU  v.  Bailroi^d  Co.,  28  Vt.  401;  Hodges  v.  BaUroad 
Co.,  29  Vt.  220;  Fraylor  v.  Sonora  Co.,  17  Cal.  594;  Insurance  Co. 
T.  Crane,  6  Meto.  64;  Baihroad  Go.  v.  Eetcham,  27  Conn.  170;  Lev- 
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isee  ▼.  Bailroad  Co.,  37  La.  Ann.  641;  Rogers  v.  Hastings  &  D.  B. 
Co.,  22  Minn.  25;  Santa  Clara  Min.  Ass'n  v.  Meredith,  49  Md.  389; 
Bailey  v.  Bnfifalo,  14  Hon,  488 ;  Jackson  v.  Bailroad  Co.,  2  Thomp. 
&  G.  658. 

In  Holder  v.  Lafayette  B.  &  M.  R.  Co.,  71  111.  106,  the  plaintiff, 
Holder,  a  direotor,  served  as  treasurer  of  the  railroad  com- 
*318  pany  from  September  1,  1867,  to  January  81, 1872.  No  ♦sal- 
ary had  been  agreed  upon  for  his  services.  The  board  of  di- 
rectors then  allowed  (4,000  for  the  services  he  had  performed  to  that 
time.  A  warrant  of  attorney  was  issued,  and  judgment  entered  upon 
it.  Upon  application  of  the  company,  that  judgment  was  set  aside, 
and  the  company  let  in  to  defend.  Judgment  went  against  him,  which 
was  affirmed  in  the  supreme  court,  which  says,  page  108 : 

''Again,  they  [the  board  of  directors]  are  managing  a  fund  as  trustees  for 
the  stockholders,  and  they  have  no  right  to  use  or  appropriate  the  funds  of  the 
cestui  que  trust  to  themselves.  They  have  no  power  to^ waste,  destroy,  give 
away,  or  misapply  it. " 

And,  there  being  no  legal  obligation,  the  directors  could  not  allow 
payment,  and  the  judgment  was  affirmed.  See,  also,  Gridley  v.  La- 
fayette B.  &  M.  B.  Co.,  71  111.  200;  Kilpatriok  v.  Penrose  Ferry 
Co.,  49  Pa.  St.  118 ;  Butts  v.  Wood,  37  N.  Y.  817;  Holland  v.  Bank, 
52  Me.  564. 

In  Gravel  Boad  Co.  v.  Branegan,  40  Ind.  361,  the  board  of  directors 
adopted  the  following  order  with  reference  to  services  then  performed  : 

''Ordered,  the  officers  of  the  Maux  Ferry  gravel  road  allow  themselves  in 
bonds  a  reasonable  compensation  for  their  services:  James  M.  Alexander  and 
P.  K.  Parr,  $100  each;  N.  S.  Branegan,  Will.  Ditmars,and  Isaac  Sawin,  $50 
each. " 

Branegan  brought  suit  on  his  $60  bond,  recovered  judgment,  and 
the  supreme  court  reversed  it. 

Illinois  Linen  Co.  v.  Hough,  91  111.  63,  ntpra,  is  a  case  which  in 
its  facts  is  quite  similar  to  this  one.  Hough  was  president  of  the 
company,  and  did  a  large  amount  of  work  for  it  in  the  management 
of  its  business.     He  testified : 

*'I  spent  my  whole  time,  while  I  was  president  of  the  company,  night  and 
day,  except  when  superintending  farm.  I  purchased  fibre,  and  looked  after 
whole  business,  outside  and  inside.  I  averaged  about  twelve  hours  per  d^y. 
My  services  were  reasonably  worth  $5,000  for  eighteen  months." 

The  evidence  showed  he  was  also  largely  engaged  about  his  own 
private  affairs,  looking  after  his  farm  and  other  affairs  of  his 
*319  own.  The  by-laws  of  the  linen  company  provided  that  ofiS*cers 
should  receive  such  salaries  as  were  fixed  by  the  stockholders. 
The  other  officers  of  the  linen  company  testified  that  Hough  bad 
agreed  to  serve  without  pay.  He  recovered  for  his  salary.  The  su- 
preme court,  on  page  67,  approves  the  following  instruction  as  given 
in  the  lower  court:  "Or^  if  you  shall  believe  from  the  evidence  that 
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it  was  agreed  by  the  plaintiff^  and  the  other  officers  of  the  defendant, 
that  they  should  not  charge  for  or  receive  any  compensation  for  their 
serviees  rendered  by  them,  then  the  plaintiff  would  not  be  entitled  to 
recover  upon  his  claim  for  such  services;"  and  reversed  the  judgment, 
lemarking  that  all  the  officers  except  Hough  testified  that  he  agreed 
to  make  do  charges  for  his  services. 

So,  also,  the  doctrine  that  an  agent  cannot  contract  with  himself 
against  the  instructions  of  his  principal,  and  to  the  prejudice  of  such 
principal's  interests,  is  also  elementary,  and  abundantly  supported 
by  the  authorities.  It  rests  upon  the  most  simple  and  ordinary  prin- 
eiples  of  common  honesty.  Agency  implies  trust,  and  no  man  may 
violate  a  trust.  This  doctrine  applies  to  the  matter  of  taking  unau- 
thorized interest,  as  well  as  to  the  purchase  of  the  Bonrbou  county 
bonds.  It  is  true,  the  testimony  as  to  this  last  transaction  shows  that 
the  transfer  was  made  after  the  defendant  became  president,  and  by 
the  then  acting  cashier.  But  the  jury  would  be  justified  in  finding 
that  it  was  by  the  direction  of  the  defendant  as  president,  and  was 
really  a  purchase  by  himself  as  an  individual,  from  himself  as  agent 
of  the  bank.  This  doctrine  is  of  universal  application.  In  1  Story, 
£q.  Jar.  §  828,  the  author  says  :* 

"On  the  whole,  the  doctriue  may  be  generally  stated  that  wherever  confi- 
dence is  reposed,  and  one  party  has  it  in  his  power,  in  a  secret  maimer,  for 
his  own  advantage,  to  sacrifice  those  intei-ests  which  he  is  bound  to  protect, 
he  wUl  not  be  permitted  to  hold  any  such  advantage.'* 

The  doctrine  has  been  applied  by  this  court  to  dealings  between  an 
attorney  and  his  client,  (Yeamans  v.  James,  2^7  Kan.  *195;) 
*320    to  contracts  made  by  directors  of  a  corporation,*  (Ryan  v. 
Railroad  Co.  21  Ean.  *365;)  and  is  unquestionably  applica- 
ble to  the  actions  of  a  bank  cashier.     Morse  on  Banks  and  Banking, 
page  196,  says : 

"It  has  never  been  held  that  the  position  of  the  cashier  was  precisely  that 
of  a  legal  trustee.  Yet  the  qualities  of  a  trust  can  never  be  wholly  wanting 
where  an  agent  has  committed  to  him  the  management  of  the  property  of 
other  persons  for  definite  purposes.  To  say  that  he  cannot  either  directly  or 
indirectly  use  his  influence  or  any  of  his  powers  to  secure  advantages  to  him- 
self is  only  to  assert  what  has  never  been  called  in  question;  and  it  makes  no 
difference  that  his  conduct  was  not,  or  was  not  intended  to  be,  huitful  to  the 
biuik.  If  he  wishes  any  species  of  accommodation  from  the  bank,  even 
thoQgh  he  might  have  power  to  grant  the  same  to  another,  he  will  not  be  safe 
in  granting  it  to  himself ,  without  .express  permission  from  the  board  of  di- 
nsctore.  The  familiar  rule  of  agency,  that  one  shall  not  be  agent  for  another 
party  in  a  contract  in  which  he  is  himself  interested,  a  fortioHt  in  which  he 
^  a  principal  on  the  other  side,  suffices  to  prohibit  this.  But,  further  than 
this,  in  his  own  dealings  with  the  bank  he  is  held,  like  a  trustee,  to  exercise 
a  much  greater  degree  of  scrupulosity  and  thoroughness  of  regard  for  the  in- 
terests (rf  the  bank  than  in  the  conduct  of  like  dealings  had  by  other  people 
with  it.- 

In  Austin  v.  Daniels,  4  Denio,  299,  the  court,  on  page  301,  says ; 
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"Bank  officers  are  but  the  agents  of  the  corporation,  and,  if  they  transcend 
or  abuse  their  powers,  are  as  much  responsible  to  their  principals  as  are  the 
agents  of  an  individual.  This  ought  to  be  regarded  as  too  plain  to  require 
argument  or  authority,  and  I  shall  offer  none." 

In  Torrey  v.  Bank  of  Orleans,  9  Paige^  649,  the  ooart  says,  on  page 
663: 

"It  is  a  settled  principle  of  equity  that  nopenon  who  is  placed  in  a  situation 
of  trust  or  confidence  in  relation  to  the  subject  of  a  sale  can  be  the  purchaser 
of  tne  property  on  his  own  account.  And  in  the  recent  case  of  Greenlaw  v. 
King,  decided  in  the  court  of  chancery  in  England  in  January,  1841,  (5  Jur. 
18,)  liOrd  CoTTSNHAM  held  that  the  principle  was  not  confined  to  a  particular 
class  of  persons,  such  as  guardians,  trustees,  or  solicitors,  but  was  a  rule 

at  universal  application  to  all  persons  coming  within  its  principle, 
*321       which  *ls  that  no  party  can  be  permitted  to  purchase  an  interest 

where  he  has  a  duty  to  perform  that  is  inconsistent  witli  the  charac- 
ter of  purchaser. " 

See,  also,  to  the  same  effect,  Baits  v.  Wood,  37  N.  Y.  317;  Bob- 
inson  v.  Smith,  3  Paige,  222;  Hale  y.  Bridge  Co.,  8  Kan.  *466; 
Gardner  v.  Ogden,  22  N.  T.  327;  Goodin  y.  Cincinnati  &  W.  Canal 
Co.,  18  Ohio  St.  169;  Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black, 
715.  The  last  case,  from  the  highest  court  in  the  land,  declares 
that  "the  officers  and  directors  of  a  corporate  body  are  trustees  of 
the  stockholders,  and  in  securing  to  themselves  an  advantage  not 
common  to  all  the  stockholders  they  commit  a  plain  breach  of  duty." 
See,  also.  Pierce,  B.  B.  39 ;  Hoffman  Steam  Coal  Co.  v.  Cumberland 
Coal  &  Iron  Co.,  16  Md.  456 ;  Gilman,  C.  &  S.  B.  Co.  y.  Kelly.  77 
111.  426;  Flint  &  P.  M.  R.  Co.  v.  Dewey,  14  Mich.  477;  People  v. 
Township  Board  of  Overyssel,  11  Mich.  222;  Minor  v.  Mechanics' 
Bank  of  Alexandria,  1  Pet.  46. 

We  have  cited  these  authorities,  not  because  the  two  propositions 
above  stated  need  support,  but  as  indicating  to  what  extent  they  have 
been  carried.  Further,  they  prepare  for  a  better  appreciation  of  the 
defenses  presented.  If  we  were  to  follow  some  of  them  to  their  full 
extent,  we  might  safely  concede  the  premises  of  defendant's  argu- 
ment, and  still  deny  his  conclusions.  Thus,  if  the  directors  have  no 
power  to  bind  the  corporation  by  a  direct  vote,  granting  pay  for  past 
services  in  any  capacity  to  one  of  their  number  who  agreed  to  serve 
without  compensation,  a  fortiori  the  corporation  is  not  concluded  by 
a  presumed  ratification  through  a  supposed  knowledge  and  acquies* 
cence,  on  the  part  of  such  directors.  What  cannot  be  done  directly, 
through  lack  of  power,  is  never  accomplished  indirectly  by  silence, 
acquiescence,  and  ratification.  But  let  us  examine  the  argument  of 
defendant.  It  may  be  stated  briefly  thus :  The  directors  might  by 
a  prior  vote  have  authorized  everything  that  defendant  did.     That 

which  they  could  authorize  they  can  ratify.     They  are  conclu- 
*322     sively  presumed  to  know  the  general  condition  and  man*age- 

ment  of  the  bank,  and  included  in  this  the  receipts  and  dis- 
bursements as  in  fact  made,  and  as  shown  by  the  entries  on  its  gen- 
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eral  books.  Therefore  the  directors  knew  what  defendant  was  doing, 
and,  acqniesoing  therein,  they  ratified  his  actions.  We  think  this 
argnment,  as  applied  to  the  facts  of  this  case,  is  open  to  several  ob* 
jections.  The  testimony  shows,  or  tends  to  show,  at  least,  that  in 
fact  the  directors  did  not  know  what  defendant  was  doing,  and  there- 
fore did  not  consciously  approve  and  ratify  his  actions.  Now,  this 
legal  imputation  of  knowledge  cots  both  ways.  If  the  directors  are, 
because  they  are  directors^  conclasively  presumed  to  know  what  be, 
as  cashier,  is  doing  and  omitting  to  do,  then  likewise  he,  as  a  director, 
is  coDclasively  presumed  to  know  what  the  other  directors,  as  indi- 
vidoal  officers,  and  what  the  board  of  directors  as  a  whole,  are  doing 
or  omitting  to  do.  If  they  know  that  he  is  taking  funds  of  the  bank 
withoQt  authority,  he  knows  that  they  do  not  ratify  it.  He  knows 
their  acts  and  omissions  as  well  as  they  his.  Indeed,  it  is  more 
justly  and  certainly  to  be  presumed  that  one  director  knows  what  his 
fellows,  single  or  as  a  board,  are  doing  or  omitting,  than  that  the 
board  should  know  what  an  executive  officer  or  clerk  is  doing  or  omit- 
ting. This  imputation  of  knowledge  is  of  course  a  mere  legal  fic- 
lion,  and  it  makes  against  as  well  as  for  the  defendant.  If  it  is  good 
in  favor  of  a  director,  it  is  equally  good  against  him.  In  short,  it 
leaves  the  parties  to  rest  their  rights  and  liabilities  on  the  actual 
facts  of  autboril?^  and  conduct. 

Again,  conceding  that  the  legal  presumption  of  knowledge  is  sup- 
ported by  proof  of  actual  knowledge,  still  ratification  would  not 
follow  as  matter  of  law.  The  directors  may  know  that  a  cashier  is 
disobeying  the  rules  of  the  bank,  and  still  a  failure  to  take  immediate 
action  in  disavowal  does  not,  as  matter  of  law,  operate  to  ratify  and 
validate  such  disobedient  act.  Knowledge  and  failure  to  act  may  be 
evidence — sometimes  very  strong  and  conclusive  evidence — of  ratifi- 
cation; but  still  it  is  only  evidence  tending  to  prove  a  fact  which, 
with  other  testimony  bearing  upon  the  same  fact,  is  generally 
*323  *to  be  weighed  by  the  jury  rather  than  by  tbe  court.  If  the 
act  is  done  under  a  mistaken  belief  in  the  existence  of  au- 
thority, then  knowledge  with  acquiescence  for  any  length  of  time  tends 
strongly  to  prove  ratification.  But  if  the  authority  is  known  to  be 
wanting;  if,  further,  the  act  is  known  to  be  expressly  forbidden,  and 
to  be  directly  and  snbstantially  prejudicial  to  the  interest  of  the  bank, 
—then  a  failure  to  take  active  measures  in  disavowal  may  be  weak 
and  inconclusive  evidence  of  a  ratification.  Take  the  case  at  bar  for 
iUaatration.  Ignore  all  matter  of  presumption,  and  assume  that  act- 
ual knowledge  was  conclusively  proved;  then  if  from  a  misunder- 
standing as  to  the  real  agreement,  or  upon  a  supposed  authority,  de- 
fendant charged  up  his  salary  on  the  books  of  the  bank,  and  took  the 
money  therefor,  and  the  directors,  fully  aware  of  this  condition  of 
things,  made  no  objection  for  a  series  of  months,  such  acquiescence 
wonid  make  strongly  in  favor  of  the  correctness  of  xlefendant's  under- 
standing of  the  agreement,  and  would  be  very  conclusive  evidence  of 
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the  ratification  of  his  action.  But  if  both  be  and  they  knew  that 
the  agreement  was  plainly  that  be  should  act  as  eaabier  without  other 
compeusation  than  office,  desk,  and  safe  room  for  bis.  private  busi- 
ness, and  that  notwithstanding  this,  and  without  pretense  of  right, 
he  charged  up  a  salary,  and  took  the  money  therefor,  then  the  failure 
of  the  directors  to  act  is  far  weaker  evidence  of  ratification.  It  does 
not  tend  to  show  what  was  the  real  .agreement;  for,  by  the  suppo- 
sition, both  parties  knew  the  agreement,  and  that  it  forbade  the  de- 
fendant's act.  Instead  of  being  a  ratification  of  an  unauthorized  act, 
it  may  have  been  a  mere  tolerance  of  a  known  wrong;  and  this,  in 
consequence  of  the  present  pressure  of  other  and  more  important 
considerations.  Where  both  parties  know  that  an  act  is  wrong,  the 
failure  of  one  to  object  to  or  resist  it  does  not  make  it  right  for  the 
other. 

But  what  is  ratification  ?  Counsel  for  plaintiff  in  error  say  it  is 
the  acceptance  by  a  principal  of  the  acts  of  one  who,  without  origi- 
nal authority,  acted  with  third  parties,  in  the  name  of  such 
*834  principal;  that  it  is  therefore  only  a  branch  of  *the  doctrine 
of  principal  and  agent.  This  is  too  limited.  Burrill,  in  his 
Law  Dictionary,  says  that  "ratification  is  the  confirmation  of  a  pre- 
vious act  done  either  by  the  party  himself,  or  by  another;  that  it  is 
the  confirmation  of  a  voidable  act;"  and  cites  as  authority  Stor^^  Ag. 
§§  250,  251,  and  also  2  Kent,  Comm.  237.  One  of  those  citations 
treats  of  the  relations  of  principal  and  agent;  the  other,  of  the  con- 
firmation  of  the  acts  of  an  infant  by  himself  after  becoming  of  age. 
Bouvier,  in  his  Law  Dictionary,  gives  similar  scope  to  the  meaning 
of  ratification.  We  think,  therefore,  it  will  not  do  to  say  that  it  is 
strictly  a  branch  of  the  doctrine  of  principal  and  agent.  It  is  the 
confirmation  of  a  voidable  act.  It  is  entirely  immaterial  what  that 
is  which  renders  the  act  voidable;  whether  a  lack  of  present  power 
to  make  a  valid  contract,  as  in  the  case  of  infancy,  or  because  of 
fraud  and  misrepresentation  on  the  part  of  the  other  contracting 
party,  or  because  it  is  the  unauthorized  attempt  of  an  assumed  agent 
to  bind  his  principal.  Wherever  there  is  a  voidable  act,  confirma- 
tion of  that  act  by  the  party  assumed  to  be  bound  is  in  law  a  rati- 
fication. But  in  order  to  constitute  a  valid  ratification  there  must 
be  knowledge.  In  Bouvier's  Law  Dictionary  the  author  says :  ''The 
ratification  must  be  voluntary,  deliberate,  and  intelligent,  and  the 
party  must  know  that  without  it  he  would  not  be  bound."  In  Story 
on  Agency,  §  239,  the  author  says:  ''Where  the  principal,  upon  a 
full  knowledge  of  all  circumstances  of  the  case,  deliberately  ratifies 
the  acts,  doings,  or  omissions  of  his  agent,  he  will  be  bound  thereby 
as  fully,  to  all  intents  and  purposes,  as  if  he  had  originally  given 
him  direct  authority  in  the  premises  to  the  extent  which  such  acts, 
doings,  or  omissions  reach;*'  citing  Hardeman  v.  Ford,  12  Ghi.  205; 
Billings  V.  Morrow,  7  Cal.  171;  Railroad  Co.  v.  Gazsam,  32  Pa.  St. 
340. 
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Again,  "while  the  act  of  an  agept,  though  unauthorized  at  the 
time,  may  become  binding  upon  the  principal  by  ratification  and 
adoption^  to  make  sach  ratification  effectual  it  must  be  shown 
*325  that  there  was  previous  knowledge  on  the  part  of  ^tbe  prinoi- 
*pal  of  all  the  material  facts  and  circumstances  attending  the 
act  to  be  ratified ;  and,  if  the  principal  assent  to  the  act  while  igno- 
rant of  the  facts  attending  it,  he  may  disaffirm  it  when  informed  of 
such  facts."  Express  Co.  v.  Trego,  35  Md.  47.  Bee,  also,  Combs  v. 
Scott,  12  Allen,  493.  Indeed,  in  the  very  nature  of  things,  this  must 
be  tme.  The  effect  of  ratification  is  to  create  a  contract;  bat  aeon- 
tract  implies  assent,  and  how  can  there  be  assent  without  knowledge? 
That,  by  all  the  books,  is  one  of  the  essentials  to  a  contract ;  and  this 
brings  us  to  the  inquiry  as  to  the  matter  of  knowledge. 

Assuming  that  these  acts  of  the  defendant  are  shown  to  have  been 
done  without  previous  authority,  they  would  be  binding  on  the  bank 
only  because  ratified  by  it,  and  no  ratification  is  proved  unless  knowl- 
edge is  shown.  The  directors  constitute  "the  governing  body  of  the 
bank;  the  bank  itself  being  an  incorporeal  entity,  without  power  to 
see  or  know.  The  directory  constitutes  the  visible  representative-* 
the  thinking,  knowing  head — of  the  bank.  Its  knowledge  and  pur- 
pose is  the  knowledge  and  purpose  of  the  bank ;  and  here  we  meet 
the  proposition  upon  which  the  defendant  rests :  That  the  directors 
are  in  law  conclusively  presumed  to  know  the  condition  of  the  bank, 
its  bosiness,  receipts,  and  expenditures,  and  all  the  general  facte  which 
go  to  make  up  that  condition  and  business,  as  shown  by  the  entries  on 
its  regular  books ;  and  in  support  of  this  proposition  are  cited  the 
cases  of  Merchants' Bank  v.  Budolf,  5  Neb.  527;  Rich  v.  State  Nat. 
Bank,  7  Neb.  301;  German  Sav.  Bank  v.  Wulfekuhler,  19  Ran.  60; 
Arlington  v.  Peirce,  122  Mass.  270 ;  Dunn  v.  St.  Andrew's  Church, 
14  Johns.  118;  Bank  of  U.  8.  v.  Dandridge,  12  Wheat.  64;  Morse, 
Banks,  90,  91;  Bigelow,  Estop.  (1st  Ed.)  549;  and  Green's  Brice, 
Ultra  Vires,  (2d  Ed.)  c.  6. 

In  5  Neb.  iupra,  it  is  said : 

"It  is  Insisted  that,  being  the  vice  president  and  one  of  the  directors  of  the 
bank,  he  was  in  a  situation  which  required  him  to  know  the  condition  of  its 

business,  and  must  be  conclusively  presumed  to  have  known  whether 
^26     said  note  had  *been  paid  or  not.    No  case  directly  in  point  has  been 

cited,  but  we  apprehend  that  the  rule  contended  for  is  the  correct  one. 
In  Morse  on  Banks  and  Banking,  90,  91,  the  author  thus  states  the  rule* 
'The  general  control  and  government  of  all  the  affairs  and  transactions  of  the 
bank  rest  with  the  board  of  directors.  For  such  purposes  the  board  consti- 
tutes the  corporation,  and  uniform  usage  imposes  upon  them  the  general  su- 
perintendence and  active  management  of  the  corporate  concerns.  They  are 
bonnd  to  know  what  is  done,  beyond  the  merest  matter  of  daily  routine,  and 
they  are  bound  to  know  the  system  and  rules  arranged  for  its  doing.'  " 

And  in  Bigelow,  supra,  we  find  the  doctrine  thus  laid  down: 

"In  accordance  with  the  principles  in  the  above  cases,  directors  of  corpora- 
tions, being  bound  to  know  the  proceedings  of  the  body,  cannot  escape  an  es- 
loppel  by  the  alTegation  of  ignorance." 
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In  the  ease  from  our  own  court,  Mr.  Jastioe  Valbhtikb  uses  this 
language : 

"For  while  we  assume,  as  a  matter  of  fact,  that  Wuifekuhler  knew  noth- 
ing of  the  condition  or  management  of  the  bank,  and  nothing  of  the  condition 
of  Herman's  account  witli  the  bank,  yet  still,  as  a  matter  of  law,  we  think 
we  must  presume  thaJt  he  knew  all  about  these  matters.  He  was  a  director 
and  the  vice-president  of  the  bank,  and  it  was  his  duty  to  have  such  knowl- 
edge, and  therefore  the  law  will  conclusively  presume  that  he  had  it." 

These  authorities  abundantly  establish  the  proposition  that  there 
is,  as  to  the  directory,  a  certain  legal  presumption  of  knowledge  as 
to  the  transactions^  business,  and  condition  of  the  bank,  which  is 
conclusive  upon  the  bank,  and  against  the  existence  of  which,  as  a 
matter  of  fact,  no  testimony  will  be  received.  Upon  this  doctrine 
rests  substantially  the  burden  of  the  defense.  We  are  not  disposed 
to  limit  or  restrict  the  scope  of  this  doctrine.  It  is  one  founded  m 
public  policy,  essential  to  the  safety  of  third  parties  in  their  deal- 
ings with  the  bank,  and  to  the  protection  of  the  stockholders  inter- 
ested in  its  welfare  and  safe  management.  So  far  as  is  necessary 
to  accomplish  these  results,  it  should  be  carefully  and  strictly 
*327  upheld ;  but  it  should  not  be  carried  beyond  this,  or  to  such  *an 
extent  as  to  work  injury  to  the  bank.  Its  purpose  is  to  im- 
pose the  strictest  fidelity  and  watchfulness  upon  the  directors  as  cus- 
todians of  a  most  important  and  delicate  trust;  a  purpose  which 
would  be  thwarted  if  it  were  turned  into  an  instrument  of  injuiy  and 
destruction  to  the  bank  and  its  stockholders.     . 

The  directory,  as  has  been  said,  is  the  visible  representative  of  the 
bank.  Persons  dealing  with  it  meet  only  this  visible  representative, 
and  have  a  right  to  presume  that  it  knows  all  of  the  affairs  of  the  bank, 
— all  that  the  bank  as  a  principal  ought  to  know  of  its  condition  and 
business.  On  the  other  hand,  the  stockholders  and  de|)08itor8 — the 
persons  who  are  pecnniarily  interested  in  the  safe  management  and 
prosperity  of  the  bank — look  to  the  directors  as  the  chosen  guardians 
of  their  interests,  and  have  a  right  to  demand,  of  them  that  tbej 
watch  over  all  those  interests  in  their  minute  details.  80  that  all  of 
these  parties  have  a  right  to  assume  that  the  directors  know  all  the 
transactions,  business,  and  condition  of  the  bank,  because  they  ought 
to  know  them,  and  because  otherwise  they  do  not  discharge  their 
full  duties  to  these  various  parties.  But  as  to  an  officer  and  director 
the  reason  for  this  conclusive  presumption  fails,  and  therefore  the 
presumption  itself  should  not  be  held  to  exist,  ITpon  the  defendant 
as  director  and  officer  rests  the  same  measure  of  responsibility  as 
upon  all  the  other  officers  and  directors.  He  is  presumed  to  know 
as  much  as  they  are  presumed  to  know.  He  is  within  the  inner  cir- 
cle of  the  bank's  life,  and  by  ordinary  attention  inay  in  fact  know 
all  that  is  necessary  to  govern  his  action,  or  to  measure  his  duties 
and  obligations.  Presumptions  are  for  the  benefit  of  those  outside, 
who  cannot  in  fact  know,  and  who  must  rely  upon  the  representa- 
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tions  and  acts  of  those  inside.    But  for  those  inside  -  the  bank  there 

is  no  Deed  of  any  presumption,  and  for  the  simple  reason  that  they 

are  where  they  may  in  fact  know. 

Again,  the  snccessf ul  management  of  a  bank  requires  the  fullest  oon« 

fidence  and  co«operation  between  the  directors  and  employes. 

*328    Every  fact  which  each  knows,  which  the  other  *ought  to  know, 

should  be  told.     No  one  has  a  right  to  withhold  a  fact,  within 

his  own  knowledge,  of  interest  to  the  bank,  and  which  ought  to  be 

known  by  any  other  ofScer  or  director ;  and  no  rule  is  wise  or  should 

be  upheld  which  encourages  secrecy  in  such  matters  on  the  part  of 

any  officer.     If  a  cashier  is  taking  money,  claiming  it  as  salary,  be 

ought  to  see  to  it  that  the  directors  know  the  fact;  and  no  rule  should 

be  tolerated  which  makes  it  profitable  for  him  to  take  the  money 

secretly  and  without  their  knowledge. 

Again,  no  officer  should  be  permitted  to  enforce  his  own  wrong 
against  his  principal,  the  bank,  through  the  inattention  or  neglect  of 
any  other  agents  of  the  bank.  Clearly,  one  agent  cannot  empower 
another  to  do  wrong.  Can  the  inattention  and  neglect  of  the  former 
make  the  wrong  of  the  latter  effective  and  remediless?  Minor  v. 
.Veehanics*  Bank,  1  Pet.  46.  Any  other  rule  would  put  it  in  the 
power  of  the  officers  of  the  bank  to  plunder  it  enormously  in  safety. 
Let  the  book-keeper  and  cashier  of  any  bank  combine,  and  it  is 
easy  to  see  how  they  could  for  a  length  of  time  continue  plunder- 
ing the  bank  unknown  to  any  one;  and  this,  though  every  trans- 
action should  be  entered  on  the  books  of  the  bank.  This,  -which 
is  80  obviously  possible,  as  a  matter  of  fact  not  unfrequontly  occui-s. 
In  such  cases,  can  it  for  a  moment  be  held  that  the  ignorance  of 
the  directors  condones  the  wrong*  or  leaves  the  bank  without  rem- 
edy? This,  it  may  be  said,  is  a  glaring  illustration,  but  the  prin- 
ciple which  underlies  this  is  the  same  as  that  controlling  the  case 
at  bar.  If,  as  a  matter  of  fact,  defendant  took  the  office  of  cash- 
ier upon  an  express  contract  to  receive  aa  compensation  therefor 
nothing  but  office,  desk,  and  safe  room  for  his  private  business,  and 
did,  notwithstanding  this  contract,  without  the  knowledge  and  au- 
thority of  the  board  of  directors,  take  the  money  he  is  charged  to 
have  taken,  it  was  as  unmistakable  and  glaring  a  violation  of  of- 
ficial duty,  as  gross  a  wrong  upon  i^e  bank  and  its  stockholders, 
as  thongh  a  cashier  and  book-keeper  should  combine,  and  surrep- 
titiously take  from  the  vaults  of  th^  bank  the  money  placed 
*329  with  it  by  the  depositors.  The  cashier  prior  to  the  "^defend- 
ant  was  allowed  a  salary  of  $1,800.'  Supposing  he  had  taken 
$5,000  oat  of  the  vault,  and  charged  it  to  himself  on  the  books 
of  the  bank  a&  salary,  and  the  entry  had  escaped  the  notice  of  the 
directors  for  a  length  of  time,  could  not  the  bank  show  the  fact, 
and  recover  the  eieess?  or  would /the  ignorance  and  carelessness  of 
the  directors  bo  equivalent  to  voting  him  a  salary  of  $5,000?  Pub- 
lic policy  usqnestionaUy  iritb^olds  its  sanction  from  «kny  doctrine 
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which  will  work  out  such  pernicious  results.  It  sustains  the  doc- 
trine of  imputed  knowledge  on  the  part  of  the  directors,  only  so 
far  as  will  protect  the  dealings  of  t^ird  parties  with  the  bank,  or  will 
prevent  the  bank  from  suffering  through  inattention  or  wrong  from 
tlie  directors  themselves;  and  will  not  carry  it  to  the  inner  man- 
agement  of  the  bank,  or  prevent  full  inquiry  as  to  the  facts  of  anjr 
transaction  therein,  or  the  actual  authority  for  any  act  done  by  its 
officers.  We  think,  therefore,  the  principal  ground  foir  the  defense 
cannot  be  sustained.  As  to  the  other,  little  need  be  said.  The 
fact  that  the  defendant  owned  four-fifths,  of  the  stock  did  not  au- 
thorize him  to  do  with  the  assets  of  the  bank  what  he  pleased.  The 
directors  of  the  bank,  and  not  he»  acted  for  it.  His  ownership  of 
the  stock  gave  him  voice  only  in  electing  the  directors;  when  elected, 
his  control  of  the  actions  of  the  bank  ceased.  If  he  had  taken  moneya 
which  belonged  to  the  bank,  he  could  not  defend  against  an  action 
brought  by  it  to  recover  such  moneys  by  proof  that  he  owned  four- 
fifths  of  the  stock.  Unless  be  owned  all  'the  stock,  he  could  not 
condone  his  own  wrong,  or  prevent  the  bank  from  recovering  tbe 
full  amount,  and  thus  protecting  the  interests  of  the  lesser  stock- 
holders. In  Hazard  v.  Durant,  11  B.  I.  196,  a  suit  was  brought 
by  a  stockholder  to  compel  the  president  to  account  for  funds  be- 
longing to  the  company,  which  the  president  had  converted  to  his 
own  use.     Tbe  defendant  pleaded  a  ratification,  but  the  court  said: 

"To  hold  that  a  corporation  could  gratuitously  condone  or  release  such  a 
fraud  by  any  thing  short  of  onanimous  consent  would  be  monstrous;  for  it 
would  be  in  effect  to  hold  that  a  president  or  director  who  can  control  a  ma- 
jority vote  in  the  corporation  may  rob  or  despoil  it  with  impunity." 

*8dO    *In  Bayshaw  ▼.  Railroad  Co.,  7  Hare,  129^  the  vice-chancellor 
says : 

**I  think  the  plaintiff  in  this  case  has  shown  that  tbe  Uirectors  have  misap- 
piled,  and  are  about  to  nrisapply  the  £100,000 1  have  adverted  to;  that  is,  th& 
£10Q>000; raised  under  the  £iadleigh  act.  Ko  majority  of  the  shareholders, 
however  large,  could  sanction  the  misappropriation  of  this  portion  of  the  cap- 
ital. A  single  dissenting  vote  would  frustrate  the  wishes  of  the  majority. 
Indeed,  in  strictness,  even  unanimity  would  not  make  the  act  lawful." 

* 

See,  also,  Kent  v.  Mining  Co.,  78  N.  Y.  159.  And  if  defendant 
could  not  defend  against  the  action  of  the  bank  by  proof  that  he 
owned  four-fifths  of  the  stock,  if  the  bank  had  a  cause  of  action  not- 
withstanding such  ownership,  we  fail  to  see  any  principle  upon  which 
his  sale  of  the  stock  destroyed  the  bank's  right  of  action,  or  gave  him 
a  new  defense.  It  follows  from  these  coneiderations  that  the  district 
court  erred  in  sustaining  the  demurrer  to  the  e^dence,  and  that  the 
judgment  must  therefore  b6  reversed,  and  the  oaude  remanded  for  a 
new  trial. 

As  this  case  goes  back  for  a  new  trial,  we  desire  >to  add^  to  guard 
against  any  misconception,  that  we  do  not  agree,  with  all  the  author- 
ities heretofore  cited  as  to  the  lack  of  power  on.  the  part  of  the  direct- 
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ors  to  appropriate  money  in  payment  of  the  salary  of  the  easbier,  or 
other  officer,  after  the  services  have  been  rendered,  and  in  cases 
when  aaeh  cashier  or  other  officer  happens  to  be  a  director.  We  think 
the  rale  is»  in  the  absence  of  positive  restrictions,  that,  where  no  sal- 
ary is  prescribed,  one  appointed  to  an  executive  office,  like  that  of 
cashier^^  is  entitled  to  reasonable  compensation  for  his  services,  and 
that  the  directors  have  power  to  fix  the  salary  after  the  expiration  of 
the  term  of  office;  and  this,  though  sach  appointee  is  also  a  director, 
and  continnes  to  be  such  while  holding  the  independent  office. 

Again,  while  we  do  not  think  it  can  be  said,  as  a  matter  of  law, 
that  the  directors  are  conclusively  presumed  to  know  the  general  bus- 
iness and  condition  of  the  bank,  as  shown  by  the  entries  on  its 
*33I  books,  in  a  case  of  this  kind,  and  thus  to  ^ratify  the  action  of  the 
cashier  in  fixing  his  own  salary,  and  in  taking  the  funds  of 
the  bank  in  payment  thereof,  yet  we  think  a  question  of  fact  may 
often  be  presented  which  is  fairly  tp  be  submitted  to.  a  jury  for  its 
determination,  and  that  is  whether,  independent  of  any  proofs  of 
actual  knowledge,  the  action  of  the  cashier  has  not  been  so  open  and 
long-continued,  and  under  such  circumstances,  that  it  may  be  in- 
ferred as  matter  of  fact  that  the  directors  assented  to  the  payment  of 
sach  salary*  We  think  the  question  is  rather  to  be  treated  as  a  ques- 
tion of  fact,  and  to  be  determined  by  a  jury,  as  to  whether  the  bank 
acquiesced  in  and  ratified  the  action  of  the  cashier,  than  to  be  disposed 
of  as  a  question  of  law,  and  dependent  upon  a  purely  legal  presump- 
tion. 

We  do  not  care  to  pursue  the  discussion  further.  The  judgment 
will  be  reversed,  and  the  case  remanded  for  a  new  triaL 

(All  the  jostices  eoneorring.) 

NOTS. 

1.  See  AUday  v.  Whiiteker,  (Tex.)  1  8.  V^.  Rep.  794;  Ghambera  y.  Brown.  (Tez,)  2  S. 
W.  Rep.  518. 

Neitoer  the  president  nor  cashier  of  a  bank  organized  under  the  laws  of  the  state  has 
the  power,  virtute  offieiLio  sell  the  safe  of  tlie  bank  for  a  debt  of  the  bank.  Asher  v. 
Sutton,  31  Kan.  286,  1  Pac.  Bep.  636.  A  president  of  a  bank  ordinarily  has  no  author- 
ity to  sell  its  property.  Before  he  can  legally  do  so,  he  must  have  authority  by  the 
charter,  the  direction  of  the  board  of  directors,  managing  coniuiittee,  or  by  usage;  and 
vhere  the  property  of  a  bank  is  sold  by  a  president's  authority,  and  the  bank  sulfers 
!<«!»  thereby,  he  may  be  held  to  respond  in  damages  to  the  ext<int  of  sucli  loss.  First  Nat. 
Bank  t.  Lucas,  (Neb.)  31  N.  W  Rep.  805.  A  mortgage  by  the  president  and  treasurer 
of  a  corporation, — the  same  individual  holding  both  omces,— made  without  special 
BQthority  therefor,  covering  the  whole  property  of  the  corporation,  to  secure  past  in- 
tlebtedneas,  and  made  without  the  knowledge  or  acquiescence  of  the  directors  of  the 
corporation,  and  without  any  evidence  of  ratification  by  the  corporation,  is  invalid. 
Enp^land  ▼.  Dearborn,  (Mass.)  6  N.  E.  Rep.  837.  Officers  of  a  corporation  are  hut  agents, 
aud  cannot,  as  such  officers,  while  acting  ibr  the  corporation,  deal  with  themselves  to 
the  detriment  of  the  corporation  for  whom  they  are  acting.  All  such  contracts,  if  not 
▼oiti,  are  voidable,  at  the  option  of  the  corporation.  Meeker  v.  Winthrop  Iron  Co.,  17 
Fed.  Hep.  48.  On  a  sale  of  cocporate  property  to  one  of  the  directors  taking  part  iu  the 
transaction  as  buyer  and  seller,  it  devolves  on  the  directors  to  establisli  the  good  faith 
of  the  transaction,  and  that  the  sale  produced  the  lull  value  of  the  property,  and,  if 
this  is  not  eatabliahed,  the  direotoTS  taklBg  part  in  the  sale  will  be  answerable  to  cred- 
itors of  what  was  thus  lost  Wilkinson  v.  Bauerle,  (K.  J[.)  7  Atl.  Rep.  514.  The  sale 
by  the  president  of  a  natfonal  bank,  to  himself  and  cashier,  of  the  stock  of  the  bank 
uwned  by  the  baiiky  may  be  tatifiad  by  tha<  bank  or  its  legal  repxcaeatative;  but  thesa^a 
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by  himself  to  the  bank  of  Its  own  stock,  where  he  acts  in  the  double  capacity  of  seller 
and  buyer,  cannot  be  ratified  when  the  purchase  of  the  stock  by  the  bank  is  not  neces- 
sary to  prevent  loss  upon  a  debt  previously  contracted.  'Bundy  ▼.  Jackson,  24  Fed.  Rep. 
628.  There  is  no  objection  to  a  director  of  a  corporation  beeoming  its  creditor,  or  to 
his  taking  security  for  his  debt,  but  his  conduct  in  enforcing  his  claim  will  be  more 
closely  scrutinized  than  that  of  an  ordinary  creditor,  and  proceedings  for  such  en- 
forcement will  be  set  aside  if  it  appears  he  has  not  acted  in  good  faith  as  director.  Con- 
duct of  creditor  in  this  case,  in  foreclosing  security  upon  corporate  property,  held  suffi- 
cient to  authorize  a  vacation  of  the  foreclosure  sale.  Hallam  V.  Indianola  Hotel  Co., 
(Iowa,)  9  N.  W.  Rep.  111. 

2.  What  a  director  and  vice  president  of  a  bank  is  conclusively  presumed  to  know, 
see  German  Sav.  Bank  v.  Wuliekuhler,  19  Kan.  60. 

Notice  to  the  president  of  a  banlc  is  notice  to  the  bank.  Ottauquechee  Sav.  Bank  ▼. 
Holt,  (Yt.)  1  Atl.  Rep.  485.  The  president  who  has  the  entire  management  of  the  in- 
stitution intrusted  to  him,  and  undertakes  to  conduct  its  business,  is  presumed  to  have 
knowledge  as  to  its  financial  condition.  Craigh  v.  Hadley,  (N.  Y.)  1 N.  £.  Rep.  537.  It 
is  the  duty  of  a  director  to  know  the  financial  condition  of  his  corporation ;  and  a 
mortgage  given  to  him  by  such  corporation,  when  insolvent,  is  presumed  to  have  been 
given  in  A-aud  of  the  insolvent  laws.  Clay  v.  Towle,  (Me.)  2  Atl.  Rep.  852.  Knowledi^ 
of  a  person  occupying  two  positions,— ^one,  treasurer  of  a  company,  and  the  other,  the 
cashier  of  a  bank, — which  knowledge  he  acquires  in  the  capacity  of  treasurer,  cannot 
be  imputed  to  the  bank,  unless  revealed  by  nim  to  some  of  the  ofllcers  thereoil  Wil- 
son V*  Second  Nat.  Bank,  (Pa.j  7  AtL  Rep.  145. 


Maboabbt  Mabtz  v.  Thouas  N.  Nswtov. 
January  Term,  1888. 

1.  Taxation:  Tax  Deed:  Description.    In  a  tax  deed  the  land  was  de- 

scribed as  follows:  "The  north  part  of  the  noith-east  quarter  of  section 
number  ten,  township  number  fifteen,  range  number  twenty-three  east* 
containing  one'  hundred  acres,  situated  in  the  county  of  Johnson,  state 
of  Kansas."  Held,  the  description  not  so  uncertain  or  indefinite  as  to 
invalidate  the  deed. 

2.  Agreed  Facts :  Finding.  Where  the  facts  agreed  upon  are  susceptible  of 

a  construction  consistent  with  honest  intent  or  good  faith  on  the  part  of 
the  parties  connected  with  the  transaction,  and  the  trial  court  gives  such 
a  construction  thereto,  this  court  will  not  overturn  or  set  aside  the  find- 
ing because  the  facts  agreed  upon  tend  to  support  a  suspicion  that  the 
^parties  were  acting  faudulently. 

Error  from  Johnson  district  court. 

Action  brought  by  Martz  against  Newton,  for  partition  of  certain 
real  estate.    The  cause  was  submitted  to  the  court  on  an  agreed 
*332    statement  of  facts,  at  the  June  term,  1881,  and  ^judgment 
rendered  for  the  defendant  at  the  November  term,  1881.    The 
plaintiff  brings  the  case  here  for  review* 
I.  0.  Pickering,  for  plaintiff  in  error. 
A.  Smith  Devenney^  for  defendant  in  error. 

HoBTONy  G.  J.  The  plaintiff  alleged  in  her  petition  that  she  was 
at  the  commencement  of  this  action  the  owner  in  fee  of  the  undivided 
one-half  of  certain  real  estate  situate  in  Johnson  oountji  and  de« 
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manded  partition  thereof.  The  case  was  submitted  to  the  court  upon 
an  agreed  etatement  of  facts,  and  thereon  the  court  found  as  its  con« 
eloBions  of  fact  substantially  as  follows :  That  Cornelius  Deweese 
and  the  plaintiff,  Margaret  Martz,  were  married  on  November  6, 1868, 
and  cohabited  together  from  that  time  until  about  the  fifteenth  day 
of  August,  1870,  as  husband  and  wife ;  that  during  said  period  they 
ocoapied  as  a  homestead  the  premises  described  in  the  petition ;  that 
the  legal  title  thereto  during  such  occupancy  was  in  the  name  of  the 
said  Cornelias  Deweese;  that  prior  to  August  16,  1870,  plaintiff  wa» 
compelled  to  leave  and  abandon  the  premises  on  account  of  the  cruel 
treatment  of  her  husband;  that  she  has  not  occupied  the  premises 
since  her  abandonment  thereof;  that  on  August  15,  1870,  she  insti- 
tuted  proceedings  in  the  district  court  of  Johnson  county  against  said 
Deweese  to  recover  a  divorce  and  alimony  pendente  lite,  and  also  per- 
manent alimony ;  that  she  prayed  in  her  petition  that  the  alimony, 
whatever  it  might  be,  should  be  declared  a  lien  upon  the  land  and 
tenements  described  in  the  petition;  that  at  the  November  term, 
1870,  of  said  court,  she  was  decreed  an  absolute  divorce  from  said 
Deweese  on  account  of  his  fault  and  agresision,  and  judgment  was 
rendered  in  her  favor  against  Deweese  for  $100  eb  ilimoxxj  peftdente 
lite,  and  f  300  as  permanent  alimony,  all  of  which,  together  with  the 

costs  of  said  proceedings,  were  declared  a  lien  on  said  lands 
*d33    and  tenements ;  that  thereafter  she  caused  ^divers  exeeutionB 

to  issue  upon  said  judgment,  and  directed  the  same  to  be  lev- 
ied upon  said  lands  and  tenements;  that  for  want  of  personal  prop- 
erty, the  said  lands  and  tenements  were  advertised  for  sale,  but 
before  sale  the  executions  were  returned,  with  the  payment  of 'the 
jodgment  and  costs  indorsed  thereon ;  that  the  sum  of  (100  allowed 
as  alimony  pendente  lite  was  satisfied  by  Deweese  by  executing  a 
mortgage  to  St.  John  &  Parker,  attorneys  of  plaintiff,  'on  said  lands 
and  tenements,  on  March  4,  1871.  and  the  permanent  alimony,  to- 
gether with  costs,  was  satisfied  on  the  same  day  by  Deweese  execut* 
ing  a  mortgage  to  the  plaintiff  on  the  premises  for  $389.50 ;  that 
the  mortgage  to  St.  John  &  Parker  was  not  signed  by  plaintiff;  that 
tbe  mortgage  for  (389.50,  with  the  note  evidencing  that  sum,  was  as- 
signed by  plaintiff  on  May  3, 1871,  to  N.  A.  Skinner;  that  this  mort- 
gage was  released  in  November,  1871,  by  said  Skinner,  upon  pay- 
ment being  made  thereof  by  Deweese ;  that  on  the  twenty-sixth  day 
of  May,  1871,  Deweese  mortgaged  the  lands  and  tenements  to  one 
John  G.  Clinton  for  the  sum  of  $600,  and  out  of  said  sum  paid  off 
the  mortgage  executed  to  St.  John  &  Parker  of  $100,  and  also  the 
mortgage  executed  to  plaintiff  and  assigned  by  her  to  Skinner ;  that 
subsequently,  Clinton  assigned  the  note  and  mortgage  of  $600  to  one 
J.  W.  Sponable;  that  the  latter  foreclosed  the  same,  in  the  Johnson 
county  district  court,  and  an  order  of  sale  was  issued  thereon ;  that 
on  November  5,  1877,  Deweese  conveyed  the  lands  and  tenements 
by  warrantij^  deed  to  Thomas  N.  Newton,  the  defendant,  for  $1,600; 
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that  NewioD  paid  as  part  of  the  purchase  money  the  balance  due 
t)n  the  jadgment  in  tbe  foreclosnre  action  of  Sponable  v.  Deweese, 
amounting,  with  costs,  to  |548.30;  that  plaintiff  never  signed  or  ex- 
ecuted any  instrument  or  conveyance  of  the  said  lands  and  premises, 
or  of  any  of  her  interest,  dower,  or  right  therein;  that  the  taxes  lev- 
ied and  assessed  against  the  lands  and  tenements  for  the  years  1870, 
1871,  1872,  and  1878,  became  delinquent,  and  the  lands  were  sold 
for  the  non-payment  of  tbe  taxes,  costs,  and  charges  for  the 
■'*384  year  1870 ;  that  a  tax  deed  was  executed  to  one  I.  H.  Bbep*pard, 
the  assignee  of  the  purchaser  at  the  tax  sale;  that  the  tax 
deed  so  executed  bears  date  September  28,  1874«  and  was  recorded 
the  same  day  in  the  office  of  the  register  of  deeds  of  Johnson  county; 
that  the  amount  of  taxes  mentioned  therein  was  $638.56 ;  that  De- 
weese  assented  to  the  assignment  of  the  tax-sale  certificate  in  writ- 
ing, directed  to  one  W.  A.  Ocheltree,  the  holder  of  said  certificate; 
that  on  November  6,  1877,  Sheppard  conveyed  by  quitclaim  deed  all 
his  right,  title,  and  interest  in  the  lands  and  premises  to  the  defendant 
for  the  consideration  of  $927.31 ;  that  defendant  gave  him  a  mort- 
gage on  the  premises,  which  is  now  partly  unpaid;  that  in  the  year 
1878  plaintiff  removed  to  the  southern  portion  of  the  state,  now  re- 
sides there,  and  has  never  remarried;  that  De weese  died  in  October, 
1880,  leaving  plaintiff  surviving,  and  also  several  children  and  grand- 
children, but  no  children  by  tbe  plaintiff. 

Upon  these  facts,  the  court  found  as  a  conclusion  of  law  that  the 
plaintiff  was  not  entitled  to  any  relief,  and  rendered  judgment  against 
her  in  favor  of  the  defendant  for  all  costs.  Plaintiff  excepted  and 
brings  the  case  here. 

Plaintiff  claims  that  she  is  entitled  to  recover  under  the  provisions 
of  section  646  of  the  Code,  which,  provides,  among  other  things, 
that — 

'*  When  a  divorce  shall  be  granted  by  reason  of  the  fault  or  aggression  of 
tlie  husband,  the  wife  shall  be  restored  to  all  her  lands,  tenements,  and  here- 
ditaments not  previously  disposed  of,  and  restored  to  her  maiden  name,  if  she 
so  desires,  and  shall  be  allowed  such  alimony  out  of  her  husband's  real  and 
personal  property  as  the  court  shall  think  reasonable,  having  due  regard  to 
the  property  which  came  to  him  by  marriage,  and  the  value  of  his  real  and 
personal  estate  at  the  time  of  said  divorce,  which  alimony  may  be  allowed  to 
lier  in  real  or  personal  property,  or  botli,  or  by  decreeing  to  her  such  suui  of 
money,  payable  either  in  gross  or  installments,  as  the  court  may  deem  just 
and  equitable;  and  if  the  wife  survive  her  husband,  she  shall  also  be  entitled 
to  her  right  of  dower  in  the  real  estate  of  her  husband,  not  ailowelQ  her  as  al- 
imony, of  which  he  was  seized  at  the  time  during  the  coverture,  to  which  she 
had  not  relinquished  her  right  of  dower.'' 

*335  *The  principal  question  sought  to  be  presented  is  not  before 
us  upon  the  findings  of  the  court,  as  it  appears  that  tbe  prem- 
ises were  sold  in  1871,  for  the  delinquent  taxes  of  1870,  to  one  W. 
A,  Ocheltree;  that  on  December  24, 1874,  the  latter  assigned  the  tax 
certificate  to  Isaac  H.  Sheppard,  and  aa  December  28, ,1874,  Shep- 
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pard  obtaiDed  a  tax  deed  thereon,  which  was  by  him  daly  recorded 
on  tbe  same  day.  This  tax  deed  was  of  record  for  more  than  five 
years  prior  to  the  commencement  ol  this  action.  Tbe  deed,  there- 
fore, if  regular  on  its  face  and  not  fraudulently  obtained,  is  protected 
by  the  statute  of  limitations,  unless  plaintiff  was  under  legal  disabil- 
ity prior  to  the  death  of  her  husband.  Gen.  St.  1868,  o.  107,  §§  112, 
116;  Laws  1876,  c.  34,  §§  138,  141;  Maxson  v.  Huston,  22  Kan. 
•643;  Keith  v.  Keith,  26  Kan.  *27;  Jordan  v.  Kyle,  27  Kan,  *190. 
Coansel  contends  that  the  tax  deed  is  void  upon  its  face,  for  the 
reason  that  the  description  therein  is  uncertain.  Not  so.  The  de- 
scription is  as  follows:  "The  north  part  of  the  north-east  quarter  of 
section  number  ten,  township  number  fifteen,  range  number  twenty- 
three  east,  containing  one  hundred  acres,  situated  in  the  county  of 
Johnson  and  state  of  Kansas."  This  description  evidently  means 
the  north  one  hundred  acres  of  the  north-east  quarter  of  section 
teD,  township  fifteen,  range  twenty-three,  in  said  Johnson  county, 
and  is  therefore  so  described  as  to  be  easily  identified.  Jefferson 
Co.  V.  Johnson,  23  Kan.  *717.  The  intimation  that  the  tax  deed 
was  fraudulently  obtained,  or  that  Ocheltree  was  the  agent  of  De- 
weese  in  the  purchase  of  the  premises  at  the  tax  sale,  is  not  sup- 
ported by  the  findings.  It  is  true  that  Deweese  assented  to  the 
transfer  of  the  tax  certificate  from  Ocheltree  to  Sheppard,  on  De- 
cember 24, 1874,  but  there  is  no  finding  that  Ocheltree  was  tbe  agent 
of  Deweese,  or  that  he  was  under  obligation  to  pay  any  tax  upon 
the  premises  in  controversy,  or  even  bound  to  consult  Deweese,  as 
to  whom  he  should  transfer  or  assign  the  tax  certificate.     There  are 

some  circumstances  connected  with  the  transfer  of  the  certifi- 
*336    cate  to  Sheppard,  *and  the  purchase  by  Newton  of  Deweese 

and  Sheppard,  that  tend  to  support  the  suspicion  that  Ochel- 
tree and  Sheppard  were  acting  in  the  interest  of  Deweese,  but  as 
against  the  general  finding  the  mere  suspicion  that  these  parties  were 
acting  in  collusion  cannot  overturn  or  set  aside  the  interpretation 
given  to  the  findings  of  fact  by  the  trial  court.  If  it  were  a  fact,  as 
now  claimed,  that  the  tax  deed  was  a  fraud  known  of  and  participated 
in  by  Deweese,  Sheppard,  and  Newton,  some  attempt  should  have 
been  made  upon  the  trial  to  clearly  establish  this,  rather  than  to  sub- 
mit the  ease  upon  an  agreed  statement,  and  then  permit  the  trial 
court  to  construe  the  facts  as  consistent  with  good  faith  on  the  part 
of  all  the  parties.  If  Sheppard  obtained  his  tax  deed  in  good  faith, 
—and  there  is  no  finding  or  presumption  to  the  contrary, — he  had, 
on  December  28,  1874,  tbe  superior  title  to  the  premises.  He  had 
the  right  to  sell  to  the  defendant,  and  his  conveyance  of  November 
6, 1877,  was  to  all  appearances  valid.  If  Deweese  bad  any  secret 
or  other  interest  in  the  tax  certificate,  or  in  the  tax  deed,  that  inter- 
est has  not  been  disclosed. 

Farther,  it  is  urged  that  the  plea  of  the  statute  of  limitation^  is 
bad  in  this  ease  for  the  reason  that  plaintiff's  right  of  action  did  not 
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acerne  Dtitil  the  decease  of  her  former  husband,  Cornelias  Deweese, 
which  occurred  in  October,  1880.  Even  if  this  were  so,  it  is  imma- 
terial, as  the  tax  deed  is  good  upon  its  face,  and  it  has  not  been  suc- 
cessfully assailed  by  evidence  aliunde;  therefore  it  conveyed  the  su- 
perior title  held  by  Sheppard  to  Newton,  and  the  plaintiff  is  not  en- 
titled, as  against  Newton,  to  claim  any  interest  or  estate  in  the  prem- 
ises. 

Several  of  the  findings  of  the  court  are  objected  to  upon  the  ground 
that  they  are  incompetent,  irrelevant,  and  immaterial.  But  we  can- 
not discuss  these  objections,  because  the  findings  are  based  upon  an 
agreed  statement  of  facts,  signed  by  the  parties  to  the  action.  In 
the  final  clause  of  the  agreed  statement  of  facts  is  the  following: 
"Both  parties  hereto  reserve  all  right  to  present  such  objections  as 
she,  he,  or  they  may  deem  proper  to  any  portion  of  the  fore- 
*887  going  facts,  on  *account  of  the  incompetency,  irrelevancy,  or 
immateriality  of  the  same,  upon  the  trial  of  said  cause,  and 
exceptions  may  be  taken  on  all  rulings  upon  such  objection." 

It  does  not  appear,  however,  that  upon  the  trial  any  objections  or 
exceptions  were  made  by  either  party  to  the  consideration  of  the 
facts  set  forth  in  the  agreed  statement,  and  the  attention  of  the  trial 
court  was  not  called  to  the  objections  to  the  agreed  statement  of  facts 
now  presented. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  ooncnrring.) 


Janb  Bowb  and  others  v.  Wilson  Palmeb  and  another. 

Januaiy  Term.  1883. 

1.  Idem  Sonans:  Judgment.    A  judgment  against  Joseph  Sbajjfer,  quiet- 

ing title  to  a  certain  piece  of  land,  rendered  upon  a  default  and  upon  serv- 
ice by  publication  only,  is  valid  and  binding  as  against  the  owner  of  the 
land,  whose  name  is  Joseph  Shi^r.^ 

2.  Service :  Publication :  Affidavit.    Service  by  publication  was  founded 

upon  the  following  affidavit,  (omitting  court  and  title:)  *' J.  F.  Chandler, 
being  duly  sworn,  says  that  he  is  the  agent  of  the  plaintiff  in  this  action; 
that  defendant  is  a  non-resident  of  Elansas;  that  service  of  summons  can- 
not be  made  upon  him  within  this  state;  and  that  the  above  action  relates 
to  and  the  subject  of  it  is  real  property  situated  in  Miami  county,  Kan- 
sas,, in  which  the  defendant  has  an  interest  from  which  the  plaintiff  seelrs 
to  exclude  him."  Held,  that  service  made  thereon  cannot  be  attacked 
collaterally. 

8.  Judgment:  Conclusiveness:  Jurisdiction.    From  the  petition  and  ser- 
vice by  publication,  the  court  acquired  jurisdiction  over  the  real  estate 

^$ee  note  at  end  of  casei' ' 
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therein  described;  thereafter  the  court  had  the  power  to  decide  every  ques-^ 
tion  that  occurred  in  the  cause,  and  whether  the  petition  was  sufficient  in  its 
allegations,  if  challenged  by  demurrer,  is  immaterial,  as  the  judgment 
cannot  be  attacked  collaterally  on  the  ground  that  the  petition  did  not 
state  a  cause  of  action,  when  it  contained  sufficient  matter  to  challenge 
the  attention  of  the  court  as  to  its  merits,  and  there  was  presented  by  it 
such  a  case  as  authorized  the  court  to  deliberate  and  act. 

*33S    *£rror  from  Miami  district  court. 

Action  in  ejectment,  brought  by  Bowe  and  others  against 
Palmer  and  another,  to  recover  certain  real  estate  situated  in. Miami 
county.  Trial  at  the  May  term,  1882,  of  the  district  court,  and  judg- 
ment for  defendants.     The  plaintiffs  bring  the  case  here« 

Beeson  A  Baker ^  for  plaintiffs  in  error. 

W.  r.  Johmton,  for  defendants  in  error. 

HoETOK,  G.  J.  This  was  an  action  brought  by  the  plaintiffs  against 
the  defendants,  to  recover  a  quarter  section  of  land  situate  in  Miami 
county.  The  defendants,  Wilson  Palmer  and  Martha  Ann  Palmer, 
defended  for  a  portion  thereof.  The  second  or  final  trial  was  had 
before  the  court  without  the  intervention  of  a  jnry.  Upon  the  trial 
it  was  established  that  Joseph  Shafer  was  the  patentee  from  the 
United  States  of  the  land  in  controversy,  and  that  the  plaintiffs  are 
the  heirs  of  said  Shafer.  The  defendants,  Wilson  Palmer  and  Martha 
Ann  Palmer,  introduced  evidence  of  title  to  the  part  of  the  land 
claimed  by  them,  based  upon  a  judgment  of  the  district  court  of  Mi- 
ami county,  rendered  November  18, 1875,  wherein  Sarah  A.  Williams 
was  plaintiff,  and  Joseph  Shajfer  defendant.  By  this  judgment,  title 
to  the  land  was  quieted  in  Sarah  A.  Williams,  and  after  said  judg- 
ment, and  on  the  twenty-fifth  day  of  August,  1876,  Sarah  A.  Williams 
and  Joseph  A.  Williams,  her  husband,  conveyed  by  deed  the  prem- 
ises to  the  defendant  Wilson  Palmer,  subject  to  a  mortgage  to  one 
A.  C.  Jacobs,  for  $200.  The  court,  found  that  the  judgment  in  the 
case  of  Sarah  A.  Williams  v.  Joseph  Shajfer,  estopped  the  plaintiffs 
from  recovering  the  real  estate  therein  described.  This  ruling  is  com- 
plained of.  The  service  in  the  case  of  Sarah  A.  Williams  v.  Joseph 
Sba/er  was  by  publication,  and  it  is  alleged  that  the  judgment  is 

without  force,  because  the  action  was  against  Joseph  Shajfer, 
*339    and  not  against  Joseph  8ha/er,  the  ances*tor  of  the  plaintiffs; 

second,  that  the  affidavit  upon  which  the  service  by  publica- 
tion was  founded,  was  insufficient ;  and,  further,  that  the  petition 
filed  by  Sarah  A.  Williams  stated  no  cause  of  action,  and  therefore 
was  not  the  foundation  for  the  decree. 

1.  Within  th^  doctrine  of  idem  scnnns  the  variance  between  Sha/- 
/er  and  Sha/er  is  not  sufficient  to  tender  the  jndgmentof  the  eight- 
eenth of  November,  1875,  a  nullity.  The  question  of  variance  of 
BOQud  in  the  different  spelling  of  names  has  frequently  been  a  mat- 
ter of  diseussioti  before  the  courts,  and  <>nt  conclusion  is  sapported 
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by  Case  ▼.  Bartholow,  21  Kan.  *300,  and  Cochran  v.  Atohison,  27 
Kan.  *728.  See,  also,  the  following  list  of  names,  where  the  vari- 
ance  in  pronunciation  has  been  held  immaterial;  Josiab  and  Josier, 
1  Lilt.  216;  Japheth  and  Japhatb,  22  III.  257;  Belton  and  Beton, 
44  111.  82;  Penryn  and  Peunyrine,  14  Md.  121;  Corn  and  Conn,  8 
Ind.  18;  Charleston  and  Charlestown,  10  Ind.  366;  Hudson  and 
Hutson.  7  Mo.  142;  WooUey  and  WoUey,  21  Ark.  4«2;  Susan  H.  and 
Susanna  H.,  4  Blackf.  435;  Pilsby  and  Pillsbury,  9  Ohio,  120;  Ste- 
ven and  Stevens,  3  Scam.  25. 

2.  The  affidavit  for  service  by  publication,  which  is  alleged  to  be 

fatally  defective,  reads  as  follows,  (omitting  court  and  title :) 

**J.  F.  Chandler,  being  duly  sworn,  says  that  he  is  the  agent  of  plain- 
tiff in  this  action;  that  defendant  is  a  non-resident  of  Kansas,  and  that  serv- 
ice of  summons  cannot  be  had  upon  him  within  this  state;  and  that  the  above 
action  relates  to  and  the  subject  of  it  is  re^U  property,  situated  in  Miami 
county,  Kansas,  in  which  defendant  has  an  interest,  from  which  the  plaintiff 
seeks  to  exclude  him.'' 

As  this  affidavit  was  drawn  in  substantial  compliance  with  section 
72  of  the  Code,  it  was  sufficient  foundation  for  service  by  publication. 
At  least,  the  service  made  thereon  cannot  be  attacked  collaterally. 
Ogden  V.  Walters,  12  Kan.  •282. 

3.  The  petition  filed  by  Sarah  A.  Williams  alleges : 

"That  on  December  2. 1873,  the  sheriff  of  Miami  county,  Kansas,  by  virtue 
of  an  execution  issued  on  a  judgment  legally  rendered  in  favor  of  J. 
*340  A.  Williams  against  Joseph  Shaffer,  ^levied  upon  all  the  real  estate 
belonging  to  Sliaffer,  in  the  N.  £.  i  of  11-19-28,  in  Miami  county, 
Kansas,  and  the  same  day,  on  actual  view*  caused  the  same  to  be  duly  ap- 
praised, giving  the  names  of  the  appraisers,  etc.,  and,  after  causing  the  same 
to  be  advertis^  according  to  law,  on  the  sixth  day  of  January,  1874,  at  a  pub- 
lic sale,  duly  and  legally  held,  sold  the  said  real  estate  to  S.  A.  Williams  for 
$367;  and  afterwards,  on  the  tenth  day  of  January,  1874,  executed  a  deed  to 
S.  A.  Williams  for  said  lands,  described  as  being  a  part  of  the  nortb*east  quar- 
ter of  section  11,  township  19,  range  23,  containing  100  acn*8  more  or  less, 
situated  in  Miami  county,  state  of  Kansas. '' 

Then  follows  an  averment  that  said  description  is  defective  and 
indefinite,  because  it  does  not  describe  what  portion  of  said  quarter 
section  it  was  intended  to  convey.  Then  follows  what  plaintiff  says 
is  an  accurate  description  of  said  land,  and  about  which  there  is  no 
dispute ;  and  then  that  by  reason  of  said  indefinite  description  of  said 
land,  Shaffer  claims  some  interest  in  the  same.  Then  follows  a 
prayer,  asking  that  defendant  be  ordered  to  execute  and  deliver  to 
plaintiff  a  deed  conveying  to  plaintiff  all  of  defendant's  right,  title, 
and  interest  in  and  to  said  real  estate  as  accurately  described,  and 
that  in  case  said  defendant  shall  fail  to  execute  and  deliver  to  plain- 
tiff said  deed,  the  court  may  order  that  defendant  be  etxcladed  from 
any  interest  in  said  real  estate,  and  that  said  judgment  operate  as  a 
deed  of  said  lands  from  defendant  to  plaintiff,  and  for  such  other  and 
further  relief  as  plaintiff  may  be  entitled  to. 

It  is  not  necessary  for  ub  to  decide  whether  the  petition  states  such 
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a  canse  of  aetion  as  would  be  good  if  challenged  by  a  demurrer.  If 
it  contains  sufficient  matter  to  challenge  the  attention  of  the  court  as 
to  its  merits,  and  such  a  case  is  thereby  presented  as  to  authorize 
the  trial  coort  to  deliberate  and  act,  a  judgment  rendered  thereon  is 
not  void.  From  the  petition  and  notice  by  publication  the  court  ac- 
quired jurisdiction;  thereafter  it  had  the  right  to  decide  every  ques- 
tion that  occurred  in  the  cause,  and  whether  its  decisions  be 
*341  correct  or  not,  its  judgment  until  reversed  must  be  'regarded 
as  bindings  Therefore  the  objections  made  to  the  judgment 
in  the  collateral  way  in  which  plaintiffs  sought  to  do  upon  the  trial 
of  the  case  were  properly  overruled.  Paine  v.  Spratley,  6  Kan. 
•525;  Entreken  v.  Howard,  16  Kan.  551;  Burke  v.  Wheat,  22  Kan. 
•722;  Bryan  v.  Bauder,  23  Kan.  *95.  The  judgment  of  the  trial 
eourt  will  be  affirmed. 
(All  the  jnstioea  concurring*) 

NOTE. 

When  a  party  is  sued  Jby  a  wrong  name,  and  serTiceof  sammons  Is  actually  made  on 
the  person  intended,  and  lie  does  not  appear  and  plead  in  abatement,  the  judgment  is 
not  Toid ;  but,  wlien  the  suit  is  ai^ainst  a  non-resident,  the  use  of  a  wrong  name  in  the 
order  of  pabUcation  gives  him  no  notice,  and  the  iudgment  is  void,  unless  he  enters 
his  appearance.  Bkeiton  ▼.  Sacket,  (Mo.)  3  6.  W.  Kep.  874.  Where  a  Judgment  has 
been  taken  against  a  party  personaUy  served,  and  by  mistake,  but  without  fraud,  the 
plaiiitiff*8  name  is  given  as  John  W.,  instead  of  James  W.,  it  cannot,  on  collateral  at- 
tack, be  treated  as  a  nullity.  McOaughey  v.  Woods,  (Ind.)  7  N.  E.  Rep.  7,  and  note. 
A  JDdgnient  duly  rendered  against  one  whose  name  is  misspelled  is.  when  docketed,  a 
lieu  on  his  real  estate,  unless  as  against  those  who  can  claim  that,  by  reason  of  the 
miaspelling,  the  docket  is  no  notice  to  them.  Fuller  v.  Nelson,  (Minn.)  28  N.  W.  Rep. 
512,  and  note.  There  is  no  material  variance  where  a  judgment  is  entered  in  favor  of 
'Laora  Wilcox,  guardian  of  W.L.  Wilcox."  when  the  correct  name  of  the  infant  is  W. 
B.Wiloox.  Crawford  v.Wilooz,(Tex.)dS.  W.  Rep. 695.  Thaf  Helen  "  and  *' Ellen  " 
will  not  be  regarded  as  the  same  name,  and  that  a  iudgment  indexed  **  Ellen  Desney  '* 
ia  not  constructive  notice  that  it  is  a  lien  upon  the  land  of  "Helen  Desney."  Thomas 
V.  Desney,  (Iowa,)  10  N.  W.  Rep.  S15.  An  indictment  charged  an  offense  committed 
upon  one  *'  Kurkwiski.'*  A  motion  in  arrest  of  judgment  on  the  ground  that  the  true 
Dsme  was  **  Kurkowski"  was  denied.  State  v.  Johnson,  (Minn.)  3  N.  W.  Rep.  082. 
"Sptnu"  and  "Sprins"  are  not  Idsm  Mmaiu.    U.  8.  v.  Spinta,  18  Fed.  Rep.  377. 


State  of  Kansas  v.  P.  F.  Shaoelb. 

January  Term,  1883. 

I  Intoxicating  Liqiiors:  Infonnatioii.  An  information  alleging  that 
'"at  the  time  and  place  stated,  the  defendant  did  unlawfully  sell,  barter, 
and  give  away  spirituous,  malt,  vinous,  fermented,  and  other  intoxicating 
liquors,  for  other  than  medical,  scientific,  and  mechanical  purposes,  con- 
trary to  the  statute  in  such  cases  made  and  provided, '^  charges  an  offense 
under  the  provisions  of  chapter  12b,  Laws  1881  •> 

>Sofficient  chajiie  of  offense,  see  State  v.  Wbi»ner,  36  Kan.  276,  10  Pac.  Re^>.  852; 
Stale  ▼.  ^inimins,  31  Kan.  376.  2  Pac.  Hup.  574;  State  v.  T^isscdre,  30  Kan.  483,  2  Pao 
Ke(>. 4»0;  SUte  r.  Hunt,  post,  ^66. 
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a.  :  Admisflions  Sustain  Finding  of  Guilty.    Where  a  defendant, 

who  is  charged  with  selling  intoxicating  liquors  prohibited  by  the  provis- 
ions of  chapter  128,  Laws  1881,  admits  upon  the  trial  that  at  the  time 
and  place  stated  in  the  information  he  sold  whisky  for  other  than  medi- 
cal, mechanical,  or  scientific  purposes,  his  admissions  are  sufficient  to  sas- 
tain  a  finding  of  guilty. 

Appeal  from  Cherokee  distriot  court. 

Information  charging  that  P.  F.  Shackle  and  one  Bodney  Willis 
did  unlawfully  sell  intoxicating  liquors  in  violation  of  the  provisions 
of  chapter  128  of  the  Laws  of  1881.  The  sixth  count  of  the  informa- 
tion is  as  follows : 

"The  said  county  attorney  further  informs  the  court  and  avers,  that  P.F. 
Shackle  and  Rodney  Willis,  then  and  there,  in  a  certain  wooden  building  sit- 
uated and  being  on  lot  No.  14,  in  block  No.  16,  of  the  original  plat  of  the  city  of 
Columbus,  in  the  county  of  Cherokee,  in  the  state  of  Kansas,  on  the  fifteenth  day 
of  August,  1881,  did  unlawfully  sell,  barter,  and  give  away  spirituous,  malt, 
vinous,  fermented,  and  other  intoxicating  liquors,  for  other  purposes  than  med- 
ical, scientific,  and  mechanical  purposes,  contrary  to  the  statute  in  such 
*342  ^cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Kansas," 

The  case  was  dismissed  as  to  Willis.  A  motion  to  quash  the  infor- 
mation was  overruled  by  the  court,  and  duly  excepted  to.  Shackle 
entered  a  plea  of  not  guilty.  A  jury  was  waived,  and  the  cause  tried 
by  the  court  at  the  April  term,  1882,  upon  the  following  written  ad- 
missions of  the  defendant : 

T.  F.  Shackle,  defenjlant,  admits  that  on  the  fifteenth  day  of  August, 
1881,  he  sold  spirituous  liquors,  to-wit,  whisky,  for  other  than  medical,  me- 
chanical, or  scientific  purposes;  that  such  sale  was  made  at  the  county  of 
Cherokee,  in  the  state  of  Kansas,  within  a  certain  wooden  building  situated 
on  lot  No.  14,  in  block  No.  16,  of  the  original  plat  of  the  city  of  Columbus, 
in  said  county.  It  is  also  admitted  that  said  sale  is  the  sale  referred  to  in  the 
sixth  count  of  the  information.  '^ 

The  court  found  the  defendant  guilty  as  charged,  adjudged  that  be 
pay  a  fine  of  $200  and  costs,  and  stand  committed  to  the  county  jail 
until  the  fine  and  costs  were  paid;  from  which  judgment  he  appeals. 

H.  O.  Webb  and  Bennett^  Lewis  dt  Bennett^  for  appellant. 

W.  R.  Cowley t  Co.  Atty.,  for  the  State. 

HoRTON,  G.  J.  The  defendant  was  charged  with  selling  intoxioat* 
ing  liquors,  probibited  by  the  provisions  of  chapter  129,  Laws  1881, 
for  other  than  medical,  scientific,  and,  mechanical  purposes.  A  mo- 
tion was  made  to  quash  the  information  upon  various  grounds,  among 
others,  that  no  offense  was  charged  therein.  This  motion  was  over- 
ruled, and  duly  excepted  to.  Upon  calling  the  case  for  trial,  a  jury 
was  waived,  and  a  hearing  had  upon  the  following:  ** Defendant  ad- 
mits that  on  the  fifteenth  day  of  August,  1881,  he  sold  spirituous 
liquors,  to-wit,  whisky,  for  other  than  medical,  mechanical;  or  scien* 
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tifio  purposes;  that  snob  sale  was  made  at  the  county  of  Cherokee^ 
in  the  state  of  Kansas,  within  a  certain  wooden  building  sit* 
*348  uated  on  lot  No.  14,  block  No.  16,  of  the  original  *plat  of  the 
city  of  Columbus,  in  said  county.  It  is  also  admitted  that  said 
sale  is  the  sale  refenred  to  in  the  sixth  count  of  the  information." 
The  court  thereupon  found  the  defendant  guilty  as  charged  in  the  in- 
formation, and  adjudged  that  he  pay  a  fine  of  $200,  together  with  all 
costs,  and  stand  committed  to  the  county  jail  until  the  fine  and  costs 
were  paid.  The  defendant  appeals,  and  alleges  the  conviction  and 
jod^ent  are  wrong. 

It  is  contended  that  the  defendant  is  not  charged  with,  or  shown 
to  have  been  guilty  of,  a  violation  of  any  penal  provision  of  the  stat- 
ute. In  support,  counsel  for  defendant  suggest  that,  if  the  defend- 
ant was  a  druggist  upon  the  fifteenth  day  of  August,  1681,  having 
in  his  possession  a  permit  to  sell  intoxicating  liquors,  and  if  the  per- 
son to  whom  the  defendant  upon  that  day  sold  whisky  was  a  druggist, 
armed  with  a  permit,  and  if  the  sale  was  of  at  least  one  gallon  in 
quantity,  no  statute  was  violated.  This  upon  the  theory  that  the  con- 
eluding  clause  of  section  4,  c.  128,  Laws  1881,  authorizes  any  druggist 
having  a  permit  to  sell  intoxicating  liquors  in  quantities  not  less  than 
ooe  gallon  to  any  other  druggist  having  a  like  permit,  for  other  than 
medical,  scientific,  or  mechanical  purposes.  The  argument  is  plaus- 
ible bat  not  sound.  Section  1  of  said  chapter  128  reads:  ''Any  per- 
son or  persons  who  shall  manufacture,  sell,  or  barter  any  malt,  vi- 
nous, or  other  intoxicating  liquors,  shall  be  guilty  of  a  misdemeanor, 
and  punished  as  hereinafter  provided :  provided,  however,  that  such 
liquors  may  be  sold*for  medical,  scientific,  and  mechanical  purposes,  as 
provided  in  this  act."  Section  7  of  the  same  act  provides  a  penalty 
for  any  person  who  sells  spirituous,  malt,  vinous,  fermented,  or  other 
intoxicating  liquors  without  taking  put  and  leaving  a  permit  to  sell 
the  same.  Section  9  further  provides  penalties  for  all  persons  who, 
notwithstanding  they  have  a  permit  to  sell  intoxicating  liquors,  sell 
or  barter  such  liquors  in  any  other  manner,  or  for  any  other  purpose, 
than  in  the  statute  provided,  or  who  shall  violate  any  of  the  provis- 
ions of  the  statute.  All  of  the  sections  of  the  statute  must 
•344  be  read  *and  construed  together;  and  therefore,  if  the  de- 
fendant sold  the  spirituous  liquors  as  admitted  by  him,  without 
having  a  permit  therefor,  he  was  liable  to  the  penalty  specified  in 
section  7.  If,  having  a  permit  as  a  druggist  or  otherwise,  he  sold 
intoxicating  liquors  at  the  time  and  place  mentioned,  for  other  than 
medical,  scientific,  or  mechanical  purposes,  he  was  liable  to  the  pen- 
alty mentioned  in  section  9.  The  purpose  of  the  statute  is  to  pro- 
hibit the  manufacture  or  sale  of  intoxicating  liquors  for  use  as  a  bev- 
erage ;  and  as  it  was  alleged  in  the  information  that  the  sale  was  for 
other  than  medical,  scientific,  and  mechanical  purposes,  the  intorma- 
tion  charged  an  offense  within  the  statute,  and  as  the  defendant  ad- 
mitted that  he  sold  intoxicating  liquors  at  the  time  and  place  alleged 
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in  the  information,  for  other  than  medical,  seientific,  and  mechanical 
purposes,  judgment  was  properly  prononneed  against  him. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


William  B.  Corr  and  another.  Partners,  etc.,  9.  11.  Sohwabtz. 

January  Term,  1883. 

1.  Siles:  Buyer  may  BefUse  Goods.    Where  the  goods  delivered  to  the 

buyer  are  not  of  the  kind  or  quality  comtracted  for.  the  buyer  is  not 
obliged  to  receive  and  pay  tlierefor.^ 

2.  :  Answer:   Sufficient  Allegations.    Where  the  answer  alleges 

that  the  plaintifls  promised  and  agreed  to  sell  and  deliver  to  the  defend- 
ant, at  a  place  mentioned,  four  thousand  pounds  of  pure  white-lead  paint 
for  the  sum  of  $220  to  be  paid  by  the  defendant;  that  it  was  specially  un- 
derstood by  the  parties  to  the  contract  that  the  paint  was  to  be  pure  white 
lead,  without  adultenition;  that  the  defendant  was  not  to  accept  the 
same  if  not  puie;  that  thereafter  the  plaintiffs  sent  a  lot  of  paint  to  the 
defendant,  which,  upon  being  received,  she  examined,  and  discovered  it 
was  not  pure,  but  white  lead  adulterated  with  other  cheaper  and  inferior 
ingredients;  and*  as  soon  as  she  discovered  that  the  paint  furnished  was 

not  what  had  been  contracted  for,  she  notified  plaintiffs  she  would  not 
*345     accept  *1t:    /^6^d,  that  the  answer  sets  forth  that  the  paint  was  not  of 
the  quality  contracted  for. 

8.  :  Gk>od8  not  of  Quality  Ordered:  Vendor  Liable  for  Freight. 

Plaintiffs  sent  a  lot  of  white-lead  paint  to  defendant,  which  was  not  of 
tlte  quality  ordered  and  contracted  for;  when  received,  without  knowl- 
edge as  to  the  quality  of  the  paint,  the  defendant  paid  out  $36.90  for 
freight  and  cartage  upon  it.  Upon  examination  the  defendant  found  that 
the  paint  was  not  of  the  quality  ordered,  and  notified  plaintiffs  she  held 
the  paint  subject  to  their  direction.  Ueld,  that  the  plaintiffs  shipping 
the  paint  were  liable  for  all  freight  and  cartage  paid  out,  and  the  defend- 
ant paying  the  same  had  a  lien  on  the  property  for  the  amount. 

4.  :  Vendor :  When  Liable  for  Damages.  Where  a  party  resid- 
ing in  Chicago,  Illinois,  entered  into  a  contract  to  deliver  four  thousand 
pounds  of  white-lead  paint,  of  a  given  quality,  to  a  purchaser  in  Kans^is, 
and  thereafter  shipped  to  such  purchaser  a  lot  of  paint  which  was  not 
according  to  the  contract  of  the  parties,  which  paint  the  purchaser  re- 
fused to  accept,  and  offered  to  return,  htld^  that  the  vendor  is  liable  to 
the  purchaser  for  all  damages  for  failing  to  deliver  the  paint  called  for 
by  the  contract. 

Error  from  Saline  district  court. 

Action  brought  by  Goit  &  Co.  against  Schwartz,  to  recover  for 
goods  alleged  to  have  been  sold  and  delivered  by  plaintiffs  to  defend- 
ant. The  cause  was  submitted  to  thecourt  at  the  August  term,  1882, 
upon  the  defendant*s  answer  and  the  plainti£Fs'  demurrer  thereto. 

1  As  to  mIsreprefteDtations,  see  Huater  v.  Lee,  li  Kaa.-  326|  andiiota. 
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The  answer  contained  fonr  defenses,  viz. :  (1)  A  general  denial.  (2) 
Alleged  a  contract  of  the  plaintiffs,  through  their  duly-authorized 
agent,  with  the  defendant,  whereby  plaintiffs,  doing  business  in  Chi- 
eago,  Illinois,  agreed  to  sell  and  deliver  to  defendant  at  Sedina,  Kan- 
sas, 4,000  pounds  of  pure  white*lead  paint  for  $220,  upon  the  con- 
dition that  the  defendant  would  not  accept  the  same  if  it  were  not 
pure;  that  plaintiffs  shipped  to  defendant  4,000  pounds  of  paint, 
which  they  represented  to  be  pure  wbite-lead  paint;  that  the  de- 
fendant, as  soon  as  she  was  able,  examined  said  paint,  and  dis- 
covered that  it  was  not  pure  white  lead,  but  was  white  lead  adul- 
terated with  other  cheaper  and  inferior  ingredients;  that  defendant, 
as  soon  as  she  discovered  that  the  paint  furnished  was  not  what  had 
been  contracted  for,  notified  plaintiffs  that  she  would  not  accept  it, 
and  t-endered  the  same  back  to  plaintiffs.  (3)  Referring  to 
'346  and  mak*ing  the  second  defense  a  part  of  the  third  count,  de- 
fendant alleged  that  sh«  paid  out  the  sum  of  $36.90  for  freight 
and  cartage  on  said  paint,  which  sum  bad  not  been  repaid  to  defend- 
ant, and  she  claimed  a  lien  upon  the  paint  therefor.  (4)  Beferring  to 
and  making  the  second  defense  a  part  of  the  fourth  count,  defendant 
alleged  that  plaintiffs  agreed  to  furnish  defendant  4,000  pounds  of 
pure  white-lead  paint,  and  to  deliver  the  same  to  defendant  within 
thirfy  days  after  March  13, 1882 ;  that  plaintiffs  bad  wholly  neglected 
to  comply  with  Said  contract ;  that  at  the  time  when  said  paint  should 
have  been  delivered  at  Balina,  pure  white  lead  was  then  and  there 
worth  six  and  one-half  cents  per  pound;  that  by  reason  of  the  failure 
of  plaintiffs  to  fulfill  their  contract,  the  defendant  was  compelled  to 
and  did  go  into  thd  market  and  purchase  pure  white  lead  instead  of 
that  which  plaintiffs  should  have  furnished,  for  which  she  paid  sixi 
and  one-half  cents  pet  pound,  that  being  the  lowest  price  at  which 
the  same  could  be  purchased,  to  defendant's  damage  $40.  Where- 
fore, defendant  prayed  judgment  against  the  plaintiffs  for  $76.90, 
with  interest  from  April  4,  1882.  To  each  of  the  several  defenses, 
except  the  first,  set  forth  in  the  answer,  the  plaintiffs  interposed  a  de- 
murrer, for  the  rwsoa  that  said  several  defenses  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  plaintiffs'  cause  of  action. 
The  demurrer  was  overruled  by  the  court.  The  plaintiffs  claim  that 
the  court  erred  in  overruling  the  demurrer,  and  they  bring  the  ease 
here. 

Mohler  d  OUteaon^  for  plaintiffs  in  error. 

Oaruer  tk  Bond,  for  defendant  in  error. 

HoBTOv,  0.  J.    In  support  of  the  demurrer  filed  by  the  plaintiffs 
in  this  case,  it  is  said,  first,  that  if  the  defense  set  forth  in  the  sec- 
ond eoonft  of  the  answer  be  based  on  a  breach  of  warranty,  it  is  de- 
fective in  failing  to  allege  as  a  fact  that  the  lead  paint  Qoa- 
*347    iracted  for  was  not.  pure.     The  allegations  "^opon  this  point 
are  that ibe^defendant^  ''as  soon  aa  she  was  able,  examined  the 
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paint  and  disooyered  that  it  was  not  pare  white  lead,  bat  was  white 
lead  adulterated  by  other  cheaper  and  inferior  ingredients,  and  that 
on  the  second  day  of  April,  1882,  as  soon  as  she  discovered  the  paint 
furnished  was  not  what  had  been  contracted  for,  she  notified  plain- 
tiffs that  she  would  not  accept  it,  and  duly  tendered  the  same  back 
to  them."  At  the  time  of  the  contract  concerning  the  paint,  it  was 
at  Chicago,  in  the  state  of  Illinois,  and  therefore  not  subject  to  in- 
spection by  Schwartz.  Strictly  speaking,  there  was  in  fact  no  war- 
ranty concerning  it.  But  it  is  clearly  apparent  from  the  allegations 
that  the  article  delivered  was  not  the  article  contracted  for;  and, 
therefore,  while  neither  fraud  nor  warranty  in  the  strict  sense  of  the 
law  is  charged,  a  condition  is  set  forth,  the  performance  of  which  is 
precedent  to  any  obligation  upon  the  vendee  under  the  contract, — 
that  is,  the  existence  of  the  quality  of  purity,  being  a  part  of  the  de- 
scription of  the  thing  sold,  became  essential  to  its  identity,  and  the 
defendant  was  not  obliged  to  receive  and  pay  for  an  article  different 
from  that  for  which  she  contracted.  Benj.  Sales,  §§  600,  895.  The 
allegations  in  the  answer  that  the  defendant  examined  the  paint  and 
discovered  it  was  not  pure,  but  white  lead  adulterated  by  other  cheaper 
and  inferior  ingredients,  and  that  as  soon  as  she  discovered  that  the 
paint  furnished  was  not  what  had  been  contracted  for,  she  notified 
plaintiffs  that  she  would  not  accept  it,  as  against  the  challenge  by 
demurrer,  are  a  snffioient  charge  that  the  white-lead  paint  was  not 
pure,  and  was  an  article  different  from  that  contracted  fdr* 

2.  As  to  the  defense  claiming  a  lien  on  the  lead  for  freight  and 
cartage  paid,  we  see  no  good  reason  why  defendant  is  not  entitled  to 
recover  therefor.  The  plaintiffs  sent  a  quantity  of  tead  paint  to  the 
defendant,  which  was  not  according  to  the  contract  of  the  parties. 
When  received,  without  knowledge  as  to  the  character  of  the  paint, 
the  defendant  paid  out  $36.90  for  freight  and  cartage.     Bamett  v. 

Terry,  42  6a.  283.  Where  the  seller  ships  goods  or  other 
*848  articles  to  a  purchaser  ^ordered  to  be  sent  to  him,  who  re- 
ceives the  same,  paying  freight  and  cartage  thereon,  and  on 
examination  finds  that  the  goods  or  articles  sent  are  not  according 
to  order,  and  he  at  once  gives  notice  to  the  seller  of  this  fact,  and 
that  he  holds  the  same  subject  to  his  direction,  the  party  shipping  is 
bound  for  alt  the  freight  and  cartage  paid  out.  Booker  v«  Donovan, 
13  Kan.  ♦251. 

3.  It  is  urged  that  the  defendant  is  not  entitled  under  the  allega- 
tions of  the  answer  to  recoup  damages,  and  that  therefore  the  fonrth 
count  is  fatally  defectiver.  It  appears  from  the  answer  that  the  plain- 
tiffs promised  and  agreed  to  sell  and  deliver  to  the  defendant,  at  Sa- 
lina,  within  thirty  days  after  March  13,  1882,  4,000  poandaof  pure 
white^Iead  paint,  and  that  the  defendant  agreed  to  pay  therefor  the 
sum  of  $220.  It  further  appears  that  the  plaintiffs  .wholly  refused 
and  neglected  to  comply  with  the  coxitract,  and  that,  at  the  time  when 
the  paint  ehould  have  been  delivered  it  was  «»orlh!at:Saiina*dj^  cents 
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per  poand.  The  attempt  to  impose  upon  the  defendant  adulterated 
white  lead  in  place  of  the  article  contracted  for  was  no  compliance 
with  the  agreement^  and  defendant  is  entitled  to  recover  the  damage 
she  has  sustained  by  the  breach  of  the  contrast.  The  case  of  Hunter 
T.  Lee,  11  Kan.  *292,  is  not  applicable  here.  In  that  case  there  was 
a  contract  to  deliver  certain  specific  cattle.  The  plaintiff  was  ready 
to  deliver  those  cattle,  hence  he  was  not  in  default.  By  reason  of 
the  faisity  of  his  representations  he  could  not  compel  the  defendant 
to  receive  the  cattle,  nor  recover  damages  for  his  refusal.  Here,  the 
contract  was  to  deliver  a  certain  number  of  pounds  of  paint,  of  a 
given  quality.  The  particular  kegs  delivered  were  not  those  contracted 
for,  and  the  vendor  did  not  deliver  paint  of  the  quality  called  for  by 
the  contract. 

The  ruling  and  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  o<mcurring.) 


•S49  •Maby  Back  v.  J,  C.  Oabpentkb. 

January  Term,  1888. 

Municipal  Ck>rp<»ration8 :  De  Faoto  City.  In  1869,  and  sSnee,  the  city 
of  Coancil  Grove  has  been,  in  legal  contemplation,  a  city  of  the  third  dass, 
and,  except  as  hereinafter  stated,  it  has  also  been  during  such  time  a  city 
of  the  third  class  in  fact.  In  February,  1872,  an  act  of  the  legishiture 
was  passed,  authorizing  said  city  to  organize  as  a  city  of  the  second  class, 
which  it  immediately  did,  in  pursuance  of  such  act;  and  from  that  time 
up  to  September,  1878,  a  period  of  over  six  years,  it  assumed  to  be  and 
acted  as  a  city  of  the  second  class;  and  it  acted  as  such  city  of  the  second 
class,  under  the  laws  of  Kansas  relating  to  cities  of  the  second  class, 
which  were  valid  laws.  It  was  at  all  times  during  that  period  of  time, 
and  everywhere,  recognized  as  a  city  of  the  second  class,  and  it  was  uni- 
venally  reputed  to  be  such.  In  September,  1878,  the  supreme  court  of 
the  state  of  Kansas  declared  that  said  act  of  February,  1872,  was  uncon- 
stitutional and  void;  and  that  the  city  of  Council  Grove  was  in  law  only 
a  city  of  tlie  third  class.  City  of  Council  Grove,  20  Kan.  *619.  Held 
that,  although  said  act  of  1872  was  unconstitutional  and  void,  and  al- 
though the  city  of  Council  Grove  in  legal  contemplation  was  only  a  city 
of  the  third  class,  yet  that  in  fact  it  was  a  city  of  the  second  class,  acting 
under  valid  laws*  and  under  color  of  authority,  and  being  everywhere 
recognized  as  a  city  of  the  second  class,  and  being  universidly  reputed  to 
be  such,  it  was  a  city  of  the  second  class  de  facto;  and  that  everytliing 
done  by  it  and  its  officers  during  that  time,  which  would  have  been  valid 
if  the  city  had  been  in  law,  as  well  as  in  fact,  a  city  of  the  second  class, 
must  be  held  legal  and  valid. 

Enor  from  Morris  district  court. 

Ejectment,  brought  by  Back  against  Carpenter,  to  recover  the 
posaessioD  of  eertain  real  estate  situated  in  the  city  of  Council  Grove» 
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in  Morris  connty.  Plain tiflF  claimed  title  from  the  original  patentee 
down  to  herself.  Defendant  relied  on  certain  tax  deeds.  Trial  at 
the  April  term,  1882,  of  the  district  ooart,  and  judgment  for  defend- 
ant.    Plaintiff  brings  the  case  here. 

M.  B,  Nicholson^  for  plaintiff  in  error. 

John  T,  BradUy,  for  defendant  in  error. 

*350  *  Valentine,  J.  This  was  an  action  of  ejectment,  brooght  by 
Mary  Back  against  J.  G.  Carpenter,  for  the  recovery  of  certain 
lots  in  the  city  of  Council  Grove,  Morris  county.  The  plaintiff's  claim 
to  the  property  is  founded  upon  a  regular  chain  of  title  from  the  origiDai 
patentee  down  to  herself,  while  the  defendant's  title  is  founded  upon 
certain  tax  deeds  issued  by  the  county  clerk  of  Morris  county,  for 
taxes  levied  during  the  years  1874,  1875, 1876,  and  1877.  The  only 
question  involved  in  the  case  is  whether  these  tax  deeds  are  valid  or 
not.  These  tax  deeds  are  admitted  to  be  valid,  unless  certain  taxes 
included  therein  are  invalid;  and  the  only  ground  upon  which  it  is 
claimed  that  these  taxes  are  invalid  is,  that  at  the  time  when  they 
were  levied  the  city  was  wrongfully  assuming  to  be  and  to  act  as  a 
city  of  the  second  class,  when  in  law  it  was  only  a  city  of  the  third 
class.  The  court  below  held  that  the  taxes  were  valid,  and  decided 
the  case  in  favor  of  the  defendant  and  against  the  plaintiff;  and  the 
plaintiff  now  brings  the  case  to  this  court. 

It  appears  that  in  1869,  and  since,  the  city  of  Council  Grove  has 
been  in  legal  contemplation  a  city  of  the  third  class;  and  that  dur- 
ing ail  that  time,  except  an  interval  of  something  over  six  years, 
from  the  spring  of  1872  up  to  the  fall  of  1878,  it  was  in  fact  a  city  of 
the  third  class.  During  that  interval,  however,  it  assumed  to  be  and 
acted  as  a  city  of  the  second  class,  and  the  alleged  illegal  taxes  in- 
cluded in  said  tax  deeds  were  levied  during  said  interval.  It  as- 
sumed to  be  and  acted  as  a  city  of  the  second  class,  for  the  following 
reasons :  In  February,  1872,  the  legislature  of  Kansas  passed  an  act 
authorizing  the  city  of  Council  Grove  and  other  cities  to  organize  as 
cities  of  the  second  class.  Laws  1872,  c.  101.  This  act  was  ap- 
proved by  the  governor  of  the  state  of  Kansas  on  February  29,  1872, 
and,  by  one  of  its  own  provisions,  it  was  to  take  effect  and  be  in 
force  from  and  after  its  publication  in  the  Kansas  Weekly  Com- 
*351  monwealth ;  and  it  was  so  ^published  in  the  Kansas  Weekly 
Commonwealth  on  March  14,  1872.  Immediately  afterwards 
the  mayor  and  council  of  such  city,  in  pursuance  of  the  provisions  of 
sucb  act,  proceeded  to  organize  the  city  as  a  city  of  the  second  class, 
so  that  it  should  afterwards  be  governed  by  the  laws  of  Kansas  re- 
lating to  cities  of  the  second  class,  and  not  by  the  laws  of  Kansas  re- 
lating to  cities  of  the  third  class;  and  it  was  so  organized,  officers 
were  duly  elected  and  qualified,  and  the  city  government  was  turned 
over  by  the  then  third  class  city  officers  to  the  newly^elected  officers, 
who  then  claimed  to  be  the  offioeirs  of  the  city  as  officers  of  a  city  of 
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the  second  class;  and  the  city  then  beoame  in  fact  a  city  of  the  sec- 
ond class.     All  this  was  freely  acquiesced  in  by  all  persons,  anc^tbe 
city  was  afterwards  everywhere  recognized  as  a  city  of  the  second 
class,  and  universally  reputed  to  be  such.     This  continued  to  be  the 
case  for  more  than  six  years,  and  until  September,  1878,  when  tlie 
supreme  court  of  tl^e  state  of  Kansas  declared  that  the  said  act  of  1872 
vas  unconstitutional  and  void,  and  that  the  city  of  Council  Grove  was 
in  law  only  a  city  of  the  third  class.     City  of  Council  Grove,  20  Ean. 
*619.    During  all  that  interval  of  time»  from  the  spring  of  1872  up 
to  the  fall  of  1878,  the  city  was  governed  as  a  city  of  the  second  class 
under  the  laws  relating  to  cities  of  the  second  class,  and  in  accord- 
ance with  the  provisions  of  such  laws.     There  was  no  conflict  of  au- 
thority anywhere;  there  was  no  objection  or  remonstrance  made  by 
any  citizen  or  tax-payer,  or  by  any  other  person;  there  were  no  offi- 
cers, nor  any  other  persons  claiming  the  offices  of  the  city  as  a  city 
of  the  third  class;  but,  in  every  respect,  and  in  every  particular,  the 
government  and  the  business  of  the  city  were  conducted  and  carried 
on  as  thoi^h  the  city  was  legally  as  well  as  in  fact  a  city  of  the  sec^ 
ond  class.     Elections  were  had;  officers  were  elected  and  re-elected; 
city  courts  were  maintained;  order Npreserved;   ordinances  passed; 
public  property  kept  in  good  condition ;  taxes  levied,  collected,  and 
properly  applied ;  schools  maintained ;  streets  kept  in  good  condition, 
and  everything  else  in  fact  was  done  that  should  have  been 
*352    *done  if  the  city  had  been  legally  as  well  as  in  fact  a  city  of 
the  second  class. 
Now.  notwithstanding  all  these  things,  were  all  the  acts  of  all  the 
city  officers,  from  the  spring  of  1872  up  to  the  fall  of  1878,  illegal 
and  void?     Were  this  taxes  levied  by  such  officers  illegal  and  void? 
Were  all  the  judgments  rendered  in  the  municipal  courts,  and  by 
the  police  judges  and  justices  of  the  peace  for  such  city,  illegal  and 
roid?   Has  every  offender  who  has  been  convicted  of  a  misdemeanor, 
or  convicted  of  a  violation  of  any  city  ordinance,  an  action  against 
the  officers  of  such  city  for  false  imprisonment  ?     Were  the  moneys 
which  belonged  to  the  city  as  a  city  of  the  third  class,  and  which 
were  turned  over  to  and  paid  out  by  the  officers  of  the  city  while  act- 
ing as  officers  of  a  city  of  the  second  class,  illegally  paid  out  ?  and 
may  they  now  be  recovered?     Were  all  contracts  made  by  the  city 
officers  with  school-teachers  for  wages,  and  with  all  others,  whether 
for  wages,  or  not,  and  whether  for  the  purchase  or  repair  of  public 
property  or  not,  illegal  and  void?    Were  all  debts  created  by  the 
city  officers  during  that  time,  and  are  they  now,  illegal  and  void? 
Were  all  obligations  inourred  by  the  city  or  the  city  officers  during 
that  time,  and  are  they  now,  nullities?     And  to  whom  does  the  pub- 
lic property  purchased  and  acquired  by  the  city  officers  during  that 
time  belong?    Is  everything  which  happened  during  that  time  with 
reference  to  the  city  illegal  and  void?     We  think  that  all  these  ques- 
tions most  be  answered  in  the  same  way  that  they  should  be  an- 
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swered  if  the  city  had  be^i  daring  all  that  time, -in  law  as  well  as 
in  f^ot,  a  city  of  the  second  class.  The  city  assamed.  to  be  a  city 
of  the  second  class,  and  it  acted  as  snch  nndes  the  laws  of  Kansas 
relating  to  cities  of  the  second  class,  which  were  valid  laws.  It  was 
recognized  by  everybody  to  be  a  city  of  the  second  class,  as  it  claimed 
to  be;  it  was  universally  reputed  to  be  such;  and  it  became  each 
under  color  of  authority.  It  became  snch  by  virtue  of  an  act 
*853  of  the  legislature,  which  was  *in  fact  passed  by  the  legisla- 
ture, and  was  in  fact  approved  by  the  governor,  although  the 
act,  for  constitutional  reasons,  never  became  a  law;  and  it  also  be- 
came a  city  of  the  second  class  by  virtue  of  the  acts  of  the  regularly- 
constituted  authorities  of  the  city  of  Council  Grove  while  the  city  was 
unquestionably  a  city  of  the  third  class,  in  fact  as  well  as  in  law. 
In  other  words,  it  was  a  city  of  the  second  class,  in  fad  ^  undercolor 
of  authority,  although  it  was  not  such  a  city  in  law;  and  this  was 
sufiBcient  to  make  it  a  de  facto  city  of  the  second  class.  School  Dist. 
No.  25  V.  State,  ante,  *57,  and  authorities  there  cited.  The  acts  of 
the  legislature  and  governor,  though  invalid,  and  the  acts  of  the  regu- 
lar as  well  as  the  irregular  eity  officers,  and  the  acts  of  all  others  with 
reference  to  the  city,  gave  it  color  of  authority  to  act  as  a  city  of  the 
second  class,  and  it  so  acted  in  fact  and  under  valid  laws.  The 
city  of  Council  Grove  has  been  at  all  times  since  1869  a  valid  mu- 
nicipal corporation.  A  portion  of  the  time,  it  rightfully  and  legally 
acted  as  a  city  of  the  third  class;  and  it  should  have  so  acted  dur- 
ing the  whole  of  the  time;  but  about  six  years  and  a  half  of  the  time, 
it  acted  as  a  city  of  the  second  class ;  and,  while  it  wrongfully  did  so, 
still  it  so  acted  under  color  of  authority,  and  under  valid  laws,  as 
above  stated ;  and  hence  we  think  it  must  be  held  that  all  its  acts  are 
valid  which  would  have  been  valid  if  it  had  been  rightfully  and  legally 
acting  as  a  city  of  the  second  class. 

With  these  views,  it  follows  that  the  judgment  of  the  court  below 
must  be  affirmed. 

(All  the  justices  concurring.) 


•354"        •Florbncb,  E.  D.  &  W.  V.  R.  Co.  v.  J.  E.  Ward. 

January  Term-,  1883. 

1.  Jurors :  Competency :  Waiver ;  Supreme  Oooit.  8.,  a  juror,  on  bis  voir 
diret  testified  that  he  had  be^i  informed  that  the  defendant  had  offered 
to  confess  judgment  for  a  certain  amount;  and  that  ftom.this  and  other 
information  which  he  had  received,  he  had  formed  an  opinion  in  the  case. 
The  defendant  challenged  the  juror  for  cause,  and  the  court  overruled  the 
challenge.  The  jury  were  afterwards  impaneled  and  sworn,  and  the  de- 
fendant did  not  exhaust  all  its  peremptory  challenges.    Afterwards  the 
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jury  rendered  a  verdict  in  f 8Tor  of  the  plaintifF  and  against  the  defendant, 
and  the  defendant  moved  for  a  new  trial.  On  the  hearing  of  this  motion 
it  appeared  from  the  oral  testimony  of  the  several  jurors  that  the  said 
juror  S.,  in  the  jury-room,  and  while  the  jury  were  deliberating  upon 
their  verdict,  stated  to  the  jury  the  amount  for  which  he  had  understood 
tlie  defendant  offered  to  confess  judgment,  and  also  stated  that  the  jury 
most  find  a  verdict  for  an  amount  greater  than  that  amount,  or  that  the 
plaintiff  would  have  to  pay  the  costs  of  the  case.  It  appears,  however, 
from  the  oral  testimony  of  the  several  jurors,  that  this  statement  of  the 
joror  S.  did  not  have  any  influence  upon  their  verdict.  Heldt  that  the 
juror  S.  was  probably  an  incompetent  juror,  and  ought  to  have  been  dis- 
charged from  the  jury  on  the  challenge  of  the  defendant  for  cause,  but 
that,  as  the  defendant  did  not  exhaust  all  its  peremptory  challenges,  the 
incompetency  of  the  juror  must  be  deemed  to  have  been  waived  by  the 
defendant;  and  that,  while  the  court  might  very  properly  have  granted 
a  new  trial  on  the  grounds  of  the  incompetency,  the  prejudice,  and  the 
misconduct  of  the  juror  S.,  and  the  previous  failure  on  the  pai't  of  the 
court  to  discharge  him,  yet  that  the  supreme  court  cannot  say,  under  all 
the  circumstances  of  the  case,  that  the  court  below  committed  material 
error  in  refusing  to  grant  the  new  trial. 

A  party  should  not  be  allowed  to  decline  to  exercise  his  peremp* 


toiy  challenges  in  discharging  supposed  incompetent  jurors,  and  thereby 
to  keep  open  the  question  as  to  their  incompetency  until  after  it  is  ascer- 
tained that  the  verdict  is  against  him,  and  then  allow  him  to  again  raise 
the  question  as  to  his  competency.  He  should  be  compelled  to  use  all 
reasonable  means  to  dischai^e  all  objectionable  jurors  before  the  com- 
mencement of  the  trial ;  and  the  failure  to  do  so  must  be  considered  as  a 
waiver  of  all  known  objections.  And  afterwards,  if  the  juror  should  act 
as  it  might  reasonably  be  supposed  he  would  act  under  the  circumstances, 
the  party  failing  to  remove  him  when  he  could  so  easily  have  done  so,  if 
he  bad  so  chosen,  should  not  be  allowed  to  complain. 

*355     *8.  Error.  A  claim  of  error,  with  reference  to  the  refusal  of  the  trial 
court  to  give  sixteen  separate  instructions,  considered,  and  held  not 
tenable.   * 

Error  from  Butler  district  court. 

The  Florence,  El  Dorado  &  Walnut  Valley  Bailroad  Company 
sought  to  acquire  a  right  of  way  for  its  railroad  track  over  the  lands 
of  Ward  and  others,  and  procured  the  appointment  of  commission- 
ers for  that  purpose.  Ward  being  dissatisfied  with  the  amount  of 
the  award  of  damages  allowed  to  him  by  the  commissioners,  ap- 
pealed to  the  district  court.  At  the  March  term,  1882,  the  cause 
was  tried  before  the  court  and  a  jnry.  Verdict  and  judgment  in  fa- 
vor of  Ward  for  f  1,050  and  costs.  The  defendant  brings  the  case 
here. 

Geo.  R.  Peck  and  A.  A.  Hurd,  for  plaintiff  in  error. 

A.  L.  Redden,  for  defendant  in  error. 

Valknune,  J.  This  action  grows  out  of  a  condemnation  proceed- 
ing instituted  in  Butler  county  by  the  Florence,  El  Dorado  &  Wal- 
nut Valley  Bailroad  Company,  to  acquire  a  right  of  way  for  its  rail- 
road over  the  lands  of  J.  B.  Ward  and  others.     W^ard  being,  dissat- 
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isfied  with  the  award  of  the  commissioners,  appealed  to  the  district 
court  of  said  county,  by  which  appeal  he  became  the  plaintiff,  and 
the  railroad  company  became  the  defendant.  The  case  was  then 
tried  before  the  court  and  a  jury.  The  jury  consisted  of  Bobert  F. 
Moore,  B.  H.  Steele,  Harry  Jones,  James  Hughes^  and  others.  In 
impaneling  the  jury  the  following  proceedingSi  among  others,  were 
had: 

R.  H.  Steele  examined  by  plaintifiTs  attorney:  Question.  Have  the  facts, 
or  what  purported  to  be  the  facts,  been  related  in  your  presence  or  hearing? 
Anstver.  Yes»  sir;  to  a  large  extent.  I  have  heard  a  great  deal  of  the  case. 
Q,  Have  you  heard  what  purported  to  be  the  facts  of  the  damages  the  plain- 
tiff has  sustained?  A.  I  have  heard  the  circumstances  of  the  land,  and  the 
conditions  through  which  the  road  ran  through  there,  explained  to 
*856  me.  *Q.  When  did  you  hear  this?  A.  At  different  times.  Q.  At 
or  about  the  time  of  the  trial  of  this  case  at  the  last  term  of  court? 
A.  No,  sir.  Q.  Subsequent,  or  prior?  A.  At  the  time  the  survey  was  m^ide 
and  the  roiid  was  in  course  of  construction.  Q,  From  what  you  have  heard 
now,  have  you  an  opinion  formed  in  your  mind,  or  expressed,  relative  to  the 
amount  of  damages  the  plaintiff  ought  to  recover,  or  relative  to  any  material 
issue  in  this  case?  A.  As  I  have  l^en  informed,  according  to  the  knowledge 
I  received  of  it.  I  believe  I  have  formed  an  opinion  in  regard  to  the  damages 
assessed  by  the  examining  board.  Q.  Have  you  formed  an  opinion  relative 
to  the  amount  Ward  ought  to  receive?  A.  I  cannot  say  that  I  have.  Q.  Can 
you  now  sit  in  this  case  and  give  a  conscientious  judgment  in  regard  to  the 
simount  that  Waixl  ought  to  receive,  from  the  evidence  you  may  hear  in  this 
case.  A.  As  far  as  my  judgment  is  concerned,  I  perhaps  could  to  the  best  of 
my  knowledge  and  belief.  Q.  Without  any  reference  to  what  you  have  heard 
before?    A.  Yes,  sir. 

R.  H.  Steele  examined  by  defendant's  attorney:  Question,  In  what  part 
of  the  country  do  you  reside?  Ansioer,  In  El  Dorado.  Q.  Are  you  acquainted 
with  Ward?  A,  I  know  him  by  sight;  that  is  about  alL  Q.  Are  you  ac- 
quainted with  the  location  of  his  farm,  and  how  it  is  crossed  by  the  railroad? 
A,  Not  from  personal  knowledge.  Q*  You  said  you  had  expressed  an  opin- 
ion in  regard  to  the  compensation  that  Ward  ought  to  receive.  You  have 
no  opinion  now  in  regard  to  the  compensation  that  Ward  should  receive?  A. 
I  don  ^t  know  that  I  have  now,  or  ever  had,  or  expressed  an  opinion.  Q,  Have 
you  ever  had  any  difficulty  with  the  defendant  railroad  company  ?  A.I  tliinli 
not;  no,  sir.  Q.  Have  you  ever  had  any  difficulty  with  the  Atchison,  Topelca 
&  Santa  Fe  Railroad  Company?  ^Plaintiff  objects,  as  immaterial  and  irrele- 
vant. Objection  overruled  by  court,  the  plaintiff  at  the  time  excepting.]  A. 
No,  sir.  Q.  Have  you  any  feeling  or  prejudice  against  the  defendant  railroad 
company,  or  ngainst  railroad  companies  in  general?  A,  Only  as  has  been  ex- 
pressed by  others.  I  think  they  have  been  exorbitant  in  their  freight 
*357  rates.  *Q.  Have  you  any  feeling  or  prejudice  against  the  defendant 
railroad  company?  A.  No,  sir.  Q.  Do  you  think  your  mind  is  in 
that  condition  that  in  the  trial  of  this  case  you  could  give  the  defendant  as 
fair  a  trial  as  though  a  private  citizen  of  this  county  and  one  of  your  neigh- 
bors? A.  That  is  the  condition  I  have  aimed  to  be  in.  Q.  Do  you  think  your 
feeling  against  railroad  companies  on  account  of  high  charges  would  influence 
you  in  fixing  the  amount  of  damages  against  this  company?  A.  I  think  not. 
Q,  Have  you,  from  Mr.  Ward  or  others,  heard  of  a  compromise  having  been 
made  by  the  defendant  railroad  company  to  Mr.  Ward  in  regard  to  this  suit? 
[Plaintiff  objects  as  immaterial  and  irrelevant,  which  the  court  overrules,  the 
plaintiff  at  the  time  excepting.]  A.  Yes,  sir;  I  have.  Q.  In  what  you  heard, 
was  any  amount  stated?    A.  It  was.    Q.  Did  you,  at  the  time  you  heard  it, 
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form  any  opinion  as  to  whether  that  amount  was  more  or  less  than  Ward 
oughi  to  receive?  [Plaintiff  objects  as  immaterial,  which  objection  the  court 
overroles.]  A.  J  believe  I  did.  Q,  Did  yon  express  that  opinion?  A,.  I 
don't  know  that  I  did.  Q.  Have  you  the  same  opinion  now  which  you  formed 
at  the  time  you  heard  it?  A.  I  have  heard  nothing  to  change  whatever  it 
was.  ^.  Is  it  such  an  opinion  as  would  require  evidence  to  change  it?  A. 
I  haven't  formed  an  opinion  but  what  I  would  base  my  opinion  from  the 
evidence  produced  in  court.  Q,  At  the  time  you  heard  of  the  amount  which 
hHd  been  offei'ed,  you  did  form  an  opinion  as  to  whether  it  was  too  much  or 
too  little?  A.  I  think  I  did.  [Defendant's  counsel  challenge  B.  H.  Steele 
for  cause.] 

By  ptaintiflTs  attorney  to  Steele:  Can  you»  if  sworn  as  a  juror  in  this  case, 
try  it  upon  the  evidence  ofiFered  here,  and  conscientiously  tind  a  verdict  with- 
out any  reference  to  what  you  have  heard  before?  Anstoer,  I  think  I  can. 
Q.  Can  you  hear  the  evidence  in  this  case  and  find  a  verdict  the  same  as  you 
voiild  find  it  if  it  were  a  controversy  between  two  persons?    A.  I  think  I  can. 

[Plaintiff  objects  to  defendant's  challenge  for  cause.] 
*368  oy  the  court  to  Steele:  Haye  you  any  personal  knowledge  *of  the  mat- 
ter in  'controveray  in  this  case?  Answer.  No  peraonal  knowledge, 
only  as  I  have  heard  from  others.  Q.  You  are  not  acquainted  with  the  land 
alleged  to  have  been  damaged  in  this  case?  A .  I  never  saw  it  and  don't  know 
the  distance  to  it.  Q,  Have  you  conversed  with  any  person  who  assumed  to 
have  personal  knowledge  of  the  manner  in  which  the  particular  land  was 
crossed  by  the  railroad  and  the  extent  to  which  it  was  damaged  ?  A.  L  believe 
the  ones  I  heard  talk  of  it  had  personal  knowledge;  that  is,  I  supposed  they 
had.  Q.  Is  the  opinion  wliich  you  formed  as  to  whether  the  sum  which  you 
heard  had  been  offered  by  way  of  compromise  was  too  great  or  too  small — ^is 
that  opinion  based  upon  the  conversation  which  you  have  had  with  these  per- 
sons who  assumed  to  know  in  what  manner  the  land  was  damaged?  A.  It 
was  based  upon  the  description  of  the  way  in  which  the  road  crossed  the  land. 
Q.  Have  you  now  in  your  mind  a  definite  opinion  as  to  the  amount  of  dam- 
ages which  Ward  has  suffered  by  reason  of  his  land  being  crossed  by  the  rail- 
road? A,  No,  sir.  Q,  Did  you  ever  have  any  definite  opinion  in  your  own 
mind  as  to  the  amount  of  damages  that  should  be  awarded  him?  A,  I  can- 
not say  that  I  have. 

The  oonrt  overruled  defendant's  challenge  for  cause,  to  which  rul- 
ing the  defendant  at  the  time  excepted.  The  jury  found  a  general 
verdict  in  favor  of  the  plaintiff  and  against  the  defendant,  and  as- 
sessed the  amonnt  of  the  damages  at  the  sum  of  $1,050.  The  de- 
fendant then  moved  the  court  for  a  new  trial  upon  various  grounds, 
and,  among  others,  on  the  ground  of  misconduct  on  the  part  of  the 
jury.  The  alleged  misconduct  was  principally  that  of  B.  H.  Steele. 
On  the  hearing  of  the  motion  for  a  new  trial,  the  several  jurors  were 
("lamined  orally  with  reference  to  certain  matters  occurring  during 
tbeir  deliberations  with  reference  to  their  verdict.  A  portion  of  their 
e\ridence  is  as  follows : 

Harry  Jones,  called  by  defendant,  having  been  duly  sworn,  testified  as 
follows,  (direct  examination  by  E.  N.  Smith:    Question.  State  if  you  were  one 

of  the  jurofs  in  the  trial  of  this  case  at  this  term  of  court.  Answer. 
*3$9     I  was.    Q.  State  whether  or  not  Steele  didn^t  make  a  statement,  *  while 

you  were  deliberating  upon  your  veMict,  that  the  railroad  company 
bad  offered  Ward  $1,000,  A.  He  did.  Q.  I  will  ask  you  to  8tat«  whether  or 
oot  Steele,  or  any  other  member  of  the  jury,  didn't  state  that  unless  the  awara 
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was  I  more  than  what  the  defendant  had  offered,  that  Ward  would  have  the 
;>0Bt8  to  paj?  A.  I  wouldn't  be  surprised  that  the  question  before  this  was 
answered  wrong.  Steele  didn't  make  that  remark  to  the  jury.  He  made  it 
to  me;  not  to  the  jury.  I  didn't  mean  to  say  he  made  the  statement  to  tlie 
jury,  but  to  myself.  Q.  Did  you  know  of  this  statement  before  to-night,  that 
the  other  witnesses  have  referred  to,  that  he  made  up  at  the  table?  ul.  I  re* 
member  of  hearing  the  foreman,  when  somebody  made  a  statement  as  to  the 
amount  offered,  say  that  that  must  not  be  taken  into  consideration.  I  don't 
remember  who  made  the  statement,  or  the  amount;  but  the  foreman  said  that 
is  not  for  as  to  take  into  consideration;  that  we  must  not  talk  about  it.  He 
put  his  ruling  to  vote,  and  it  was  sustained.  Q.  The  statement  you  had  ref- 
erence to  in  your  first  answer  was  after  that  time,  and  made  to  you  individu- 
ally? State  how  he  came  to  make  that  statement  to  you.  A.  It  was  after 
breakfast,-  while  we  were  in  that  little  room.  The  room  has  two  tables,  one 
upon  the  east  side,  and  one  upon  the  west;  a  stove  in  the  north,  and  a  door 
in  the  south.  I  was  sitting  in  my  chair  with  my  back  nearly  against  the  door, 
and  Steele  was  at  the  east  table  leaning  against  the  wall  on  the  north  side, 
and  for  the  first  time,  he  and  I  being  perfect  strangers,  he  motioned  for  me 
to  come  to  him.  I  went  to  him  and  he  commenced  talking  about  it  was  time 
to  get  together,  and  that  we  could  not  do  anything  while  I,  the  stubborn  man, 
stayed  so  low ;  that  I  must  make  a  break.  There  was  little  talk  went  on.  He 
said:  '*  We  must  put  it  about  $1,000,  because,  if  you  remember,  I  said,  when 
quer.tioned  as  a  juror,  that  I  had  heard  of  the  amount  offered,  and  that  amount, 
which  I  don't  know  as  it  is  true,  was  $1,000;  and  if  we  come  to  a  verdict  at 
all,  we  have  got  to  go  aisove  $1,000,  in  order  to  throw  the  costs  upon  the  other 
party."  That  was  the  only  time  I  heard  the  amount  mentioned.  It  was  by 
Steele,  directed  to  me,  and  I  didn't  believe  there  was  a  man  in  the  room  heard 
our  conversation.  State  whether  or  not,  in  your  opinion,  if  it  bad  been  un- 
dei^stood  that  the  offer  had  been  $900,  whether  or  not  the  JU17  would  not  as 
readily  have  agreed  upon  $950,  or  any  amount  less  than  $1,050.  A.  The 
jury  never  could  have  been  brought  to  any  verdict  below  $1,050,  in  my  judg- 
ment. 
•360  *[Cross-examination.]  QfiesUon,  This  conversation  was  after  break- 
fast the  next  day  following  the  trial  ?  Anaioer*  Yes,  sir.  Q,  You  had 
balloted  a  good  many  times?  A.  Yes,  sir.  Q,  It  was  generally  understood 
how  you  each  individually  stood?  A,  Yes,  sir.  Q.  And  you  were  the  "low 
man."  A.  Yes,sir.  Q.  Did  the  statement  made  to  you  by  Steele  influence  your 
verdict?  A,  No,  sir.  Q.  There  was  no  one  else  heard  it  but  you  and  Steele? 
A.  1  don't  suppose  that  there  was  a  man  in  the  room  knew  what  we  weie 
tallying  about.  Q,  Most  of  the  otlier  jurors  were  prettynear  together?  A, 
Yes,  sir.  Q.  And  were  pretty  well  above  $1,000?  A,  Yes,  sir;  except  two 
that  were  below  $1,000.  The  rest  were  $1,100  and  above  atthat  time,  mostly 
above  $1 ,  100, — eleven  hundred  and  twelve  hundred,  as  well  as  I  remember  now. 
Q.  1  understood  you  to  say  you  were  satisfied  they  could  not  have  been  brought 
below  $1,000,  independent  of  any  proposition  pro  or  con  by  the  i-ailroad  com- 
pany ?  A,  No.  sir;  they  could  not.  I  should  never  have  entered  into  a  verdict 
myself  for  less  than  for  $500.  I  should  not  have  wanted  to  give  $1,000,  if  I 
could  help  it.  My  judgment  was  for  $900.  I  don't  think  the  jury  would  have 
been  brought  below  their  verdict  by  any  means.  Q,  Your  object  was  to  bring 
some  of  the  extreme  men  down,  that  you  took  so  low  a  figure?  A,  I  cast  my 
vote  for  a  lower  amobnt  than  the  verdict  would  have  been  if  I  had  the  casting 
of  it  alone.  Q.  Did  the  statement  of  Steele  influence  your  verdict  in  any  way 
or  form?  A.  No,  sir;  and  I  don't  think  he  made  it  with  t{mt  intention.  He 
made  it  more  to  find  out  where  I  would  come,  in  my  own  sense  of  honor  and 
justice,  and  not  to  influence  me  wrongly. 

James  Hughes  testified,  among  other  things,  that  .^'Steele  made  the  remark: 
*1  heard  it  said  they  tendered  him  $1,000.'    As  he  made  tho  remark,  Moore 
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was  sitting  there*  and  said:  '  T)iat  had  nothing  to  do  with  the  case  at  all.' 
And  the  rest  of  the  jury  indorsed  Mr.  Moore  in  what  he  said." 
Robert  F.  Moore,  however,  in  answer  to  the  following  questions,  testified 

as  follows:  Question.  Stale  if  you  heard  any  juiH>r  state,  prior  to  the 
^1     finding  of  your  verdict  and  its  announcement  here  in  open  court,  *what 

amount  the  defendant  had  offered  the  plaintiff  in  compromise.  An- 
twer,  I  {*idn*t.  Q.  Did  you  know,  prior  to  the  finding  of  the  verdict,  what 
they  bad  offered?   A.  No,  sir. 

Upon  the  foregoing  evidence^  these  questions  arise :  (1)  Was  the 
jnror  Steele  a  competent  and  impartial  juror  ?  (2)  Was  he  guilty  of 
misconduet  while  the  jury  were  deliberating  upon  their  verdict  ?  The 
plainti£f  clauns  that  the  juror  was  competent  and  impartial,  and  that 
he  was  not  guilty  of  any  nusconduct ;  while  the  defendant  claims  the 
reverse.  The  plaintiff  also  claims  that  it  was  not  proved  as  a  fact 
that  the  railroad  company  ever  offered  to  confess  judgment,  or  ever 
mentioned  any  amount  for  which  it  was  willing  to  confess  judgment. 
Now,  BO  far  as  this  case  is  concerned,  we  think  it  is  wholly  immaterial 
whether  this  last-mentioned  claim  of  the  plaintiff  is  correct  or  not; 
for  the  question  is  not  whether  the  defendant  offered  to  confess  judg- 
ment for  any  amount  or  not,  but  the  questions  really  are :  What 
did  the  jurors  believe  concerning  this  and  other  subjects  ?  were  they 
impartial  jurors?  and  was  there  any  misconduct?  If  the  jurors  be- 
lieved that  the  defendant  offered  to  confess  judgment  for  $1,000,  as 
it  seems  that  Steele  and  some  of  the  other  jurors  did,  it  would  have 
precisely  the  same  influence  upon  their  minds,  and  the  same  effect 
open  their  verdict,  as  though  the  railroad  company  had  really  made 
such  an  offer.  The  plaintiff  also  claims  that  the  defendant  did  not 
exhaust  its  peremptory  challenges;  that,  at  the  time  the  jury  ware 
impaneled  and  sworn,  and  the  trial  commenced^  the  defendant  still 
bad  one  peremptory  challenge,  which  it  might  have  eiorcised  iq  dis- 
charging Steele  from  the  jury  if  it  had  so  chosen;  but  that  it  did  not 
80  choose,  and  therefore  Steele  remained  a  member  of  the  jury«  We 
have  examined  this  claim  of  the  plaintiff,  and  the  claim  seems  to  be 
correct.  The  record  does  not  show  that  the  defendant  exercised  more 
than  two  of  its  peremptory  challenges,  while,  under  the  statute, 

each  party  is  entitled  to  three.  Civil  Code,  §  271.  This  fapt, 
*362     *that  the  defendant  did  not  exercise  all  its  peremptory  cht^l- 

lenges,  we  think  must  have  an  important  bearing  in  the  case. 
It  is  our  opinion  that  the  juror  Steele  was  not  a  fair  and  impartial 
juror,  though  his  preconceived  opinions  in  the  case  ,were  not  so  man- 
ifestly prejudicial  as  to  render  him  an  unmistaka^lily  incompetent 
juror.  It  is  also  our  opinion  that  he  was  guilty  of: unquestionable 
misconduct  in  acting  as  he  did  in  the  jury-room,  and  wbilo  the  jury 
was  deliberating  upon  their  verdict^  but  his  misconduct  was  not  so 
flagrantly  wrong,  or  so  manifestly  prejudicial  in  its  influences,  as  to 
make  it  clear  that  the  verdict  might  have  been  affected  thereby.  And 
while  we  think  that  the  court  beiow  should  have  discharged  the  juror 
Steele  on  account  of  bis  admitted  opinions  in  the  case,  yet  it  is  diffi- 
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cnlt  for  UB  to  say  that  the  ooart  below  committed  material  error  in 
refasing  to  do  so;  and  while  we  think  that  the  court  below  might  very 
properly  have  granted  a  new  trial  on  the  grounds  of  his  prejudice  and 
misconduct,  and  the  previous  failure  on  the  part  of  the  court  to  dis- 
charge him,  yet  it  is  diffioolt  for  us  to  say,  under  all  the  circumstaDces 
of  the  case,  that  the  court  below  committed  any  material  error  in  re- 
fusing to  so  grant  such  a  new  trial.  Parties  are  usually  held  to  the 
strictest  vigilance  in  impaneling  juries,  and  generally  if  an  improper 
person  is  allowed  to  remain  on  the  jury  through  the  fault  or  negli- 
gence or  want  of  proper  diligence  on  the  part  of  any  party,  such  party 
cannot  complain.  In  the  present  case,  the  defendant  knew  that  the 
jaror  Steele  believed  that  the  defendant  had  offered  to  confess  judg- 
ment for  a  certain  amount,  and  it  knew  that  the  juror  believed  tbat 
he  knew  what  that  amount  was;  and  yet  the  defendant  failed  to  chal- 
lenge the  juror  peremptorily,  although  at  the  completion  of  the  panel 
it  still  retained  one  of  its  peremptory  challenges,  unused  and  unex- 
ercised. We  think,  under  such  circumstances,  it  would  be  proper  to 
hold  that  the  defendant  was  willing  to  take  the  juror  as  he  was,  and 
to  take  the  chances  of  his  acting  fairly  and  impartially  in  the  case; 

and  that  if  he  did  not  do  so  with  reference  to  the  facts  of  which 
*363     the  defendant  knew  the  juror  had  knowledge,  the  ^defendant 

should  not  complain.  A  party  should  not  be  allowed  to  decline 
to  exercise  his  peremptory  challenges  in  discharging  supposed  incom- 
petent jurors,  «nd  thereby  to  keep  the  question  open  as  to  their  in- 
competency until  after  it  is  ascertained  that  the  verdict  is  against 
him,  and  then  allow  him  to  again  raise  the  question  as  to  competency. 
He  should  be  compelled  to  use  all  reasonable  means  to  discharge  all 
objectionable  jurors  before  the  commencement  of  the  trial;  and  the 
failure  to  do  so  must  be  considered  as  a  waiver  of  all  known  objec- 
tions. And  afterwards,  if  the  juror  should  act  as  it  might  reasona* 
bly  be  supposed  he  would  act  under  the  circumstances,  the  party  fail- 
ing to  remove  him,  when  he  could  so  easily  have  done  so  if  he  had 
so  chosen,  should  not  be  allowed  to  complain.  In  the  present  case, 
the  incompetency  of  the  juror  was  slight,  and  not  very  clear,  and 
his  misconduct  was  also  slight,  and  not  necessarily  prejudicial  to 
the  defendant's  rights,  and  probably  neither  his  incompetency  nor 
his  misconduct  had  any  effect  upon  the  verdict  of  the  jury;  bat 
even  if  it  had,  it  was  partially  the  fault  of  the  defendant  in  not  re- 
moving him  by  one  of  its  peremptory  challenges.  According  to  tbe 
testimony  of  the  several  jurors,  nearly  all  of  them  were  in  favor  of 
assessing  the  damages  at  from  $1,100  to  f  1,200,  instead  of  $1,050, 
as  they  finally  did;  and  it  seems  almost  certain  that  if  the  juror 
Steele  had  not  snid  a  word,  the  verdict  would  not  have  been  any  less 
than  it  was.  Such  seems  to  be  the  testimony  of  all  the  jurors,  and 
their  testimony  was  oral,  and  in  the  presence  of  the  trial  court. 
Hence  we  cannot  say,  under  all  the  circumstances,  that  the  court  be- 
low committed  material  error  in  refusing  to  grant  the  defendant  a 
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Dew  trial  on  the  gronnd  of  the  inoompetenoy  and  misconduct  of  the 
juror  Steele. 

The  plaintiff  in  error,  defendant  below,  also  claims  that  the  court 
below  erred  in  refusing  to  give  sixteen  separate  instructions  asked 
by  the  defendant  below.  All  that  the  defendant  says  in  this  court 
with  reference  to  these  instructions  is  as  follows :  **Each  of  these  in- 
structions correctly  states  the  law  as  applicable  to  the  case, 
*364  and  it  seems  to  us  should  have  been  *given  to  the  jury  by  the 
court  below.**  The  substance  of  the  most  of  them  was  given 
by  the  court  to  the  jury  in  its  general  charge,  and  that  portion  which 
was  not  given  we  think  was  properly  refused.  Evidently  the  defend- 
ant, plaintiff  in  error,  does  not  know  of  any  particular  portion  of 
these  instructions  which  should  have  been  given,  and  which  was  not 
given,  or  it  would  have  pointed  out  the  same  to  this  court.  Pre- 
somably,  from  the  brief  of  the  defendant  below,  plaintiff  in  error, 
no  error  was  committed  by  the  court  below  in  this  respect,  and  we 
think  that  no  such  error  was  in  fact  committed.  Presumably,  from 
the  brief  of  counsel,  the  defendant  below  does  not.  rely  upon  this 
point.  The  judgment  of  the  court  below  will  be  affirmed. 
(Ail  the  justices  concurring.) 


J.  F.  McGiUTH  and  others  9.  Gitt  op  Newton  and  others*^ 

January  Term,  1888. 

1.  Municipal  Corporations:  Ordinance:  When  Passed.  In  a  city  of  the 
second  class  an  ordinance  may  be  passed  at  a  special  meeting  of  the  city 
eoancil. 

2- :  Special  Meeting.    In  such  city  a  special  meeting  of  the  city 

council  may  be  called  by  the  acting  mayor,  in  the  absence  of  the  mayor 
from  the  city,  upon  the  request  of  three  members  of  the  city  council,  al- 
though one  of  such  members  may  at  the  time  be  the  acting  mayor  him- 
self. 

'• :  Ordinance:  Signature.  In  such  a  city  an  ordinance  maybe- 
come  a  law,  and  may  be  valid,  without  the  signature  of  either  the  mayor 
or  the  acting  mayor;  and  It  may  also  be  valid  where  it  is  approved  by 
the  acting  mayor,  and  where  the  acting  mayor's  name  is  signed  to  it  by 
the  city  derk  in  the  absence  of  the  acting  mayor,  but  at  his  request. 

• 

4' :  License  Tax  on  Business:  How  Far  Valid.  Where  an  or- 
dinance of  a  city  of  the  second  class  levies  a  license  tax  on  more  than 
twenty  different  kinds  of  business,  Tield,  under  the  facts  of  this  case,  that 
the  oidinance  is  not  so  inequitable  or  unreasonable  as  to  be  invalid  as  to 
every  one  and  all  of  the  various  kinds  of  business  which  it  taxes,  even  if 
it  is  invalid  as  to  any  of  them. 

'The  ordinance  oonndered  in  ibis  case  again  before  the  court.    Newton  v.  Atchison. 
SlKiD.  151, 1  Pac  Rep.  28S. 
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*965     *5.  ;  Title  of  Ordinanoe.    The  title  of  said  ordinance  reads 

as  follows:  "An  ordinance  to  provide  for  a  business  license  tax." 
Held^  that  the  title  is  sufficient  under  section  9,  c.  19,  of  the  second-class 
city  act. 

6.  :  Ordinanoe  and  Statute :  Not  Wholly  Void.    Said  ordinance 

is  founded  upon  section  47,  c.  Ip,  of  the  second-class  city  act,  as  amended 
by  section  8,  c.  40,  of  the  Laws  of  1881.  Held,  that  neither  the  ordi- 
nance nor  said  section  47,  as  thus  amended,  is  wholly  and  entirely  void, 
(even  if  void  in  any  respect,)  on  the  ground  that  said  section  47  as  thus 
amended  is  in  contravention  of  section  4,  art.  11,  or  section  5,  art.  12,  of 
the  constitution. 

7*  Joinder :  Causes.  A  city  ordinance  of  a  city  of  the  second  class  levies 
taxes  upon  various  kinds  of  business.  These  various  taxes  are  levied  by 
different  sections  of  the  ordinance,  in  different  modes,  in  various  amounts, 
and  have  no  connection  with  each  other.  Afterwards,  over  sixty  differ- 
ent plaintiffs,  representing  more  than  twenty  different  kinds  of  business, 
commence  an  action  to  perpetually  enjoin  the  various  tiixes  levied  against 
them.  Held,  that  these  various  classes  of  persons,  representing  various 
classes  of  business,  have  no  community  of  interest  with  each  other,  and 
that  their  various  causes  of  action  are  improperly  joined,  and  that  they 
'  'Cannot  jointly  maintain  this  action*^ 

Error  from  Harvey  district  court. 

Action  brought  by  MoGrath  and  sixty-one  others  against  the  city 
of  Newton  and  its  ofiQcers,  to  perpetually  enjoin  them  from  collecting 
certain  alleged  illegal  taxes  under  '*An  ordinance  to  provide  for  a 
business  license  tax."  Upon  the  filing  of  the  petition  a  temporary 
injunction  was  allowed.  Defendants  then  filed  a  motion  to  dissolve 
the  injunction,  together  with  an  a^davit  denying  the  truth  of  certain 
allegations  in  the  petition*  The  motion  was  heard  by  the  court,  Au- 
gust 28,  1882,  when  it  was  sustained,  the  injunction  dissolved,  and 
judgment  for  costs  rendered  against  the  plaintiffs,  who  bring  the  case 
here. 

A,  L.  Greene  and  John  Reid,  for  plaintiffs  in  error. 

Charles  Bticher,  City  Atty.,  and  (7.  8.  Bowman,  for  defendants  in 
error, 

Yalektinb,  J.  This  was  an  action  brought  in  the  district  court 
*366     of  Harvey  county,  by  J.  F.  McGrath  and  8ixty-*one  others,  to 

perpetually  enjoin  the  city  of  Newton,  a  city  of  the  second 
class,  and  its  officers,  from  collecting  certain  alleged  illegal  taxes. 
Upon  the  filing  of  the  petition  a  temporary  injunction  was  granted 
by  the  court,  and  the  defendants  then  filed  a  motion  to  dissolve  such 
injunction,  upon  the  following  grounds : 

'*(!)  That  the  plaintiffs  herein  are  improperly  joined,  and  have  no  such 
community  of  Interests  herein  as  legally  entitles  them  to  join  in  this  action. 

"(2)  That  the  facts  stated  in  the  petition  herein  filed  are  not  sufficient  to 
constitute  a  cause  for  the  injunction  herein  prayed  for.  and  are  not  sufficient 
in  law  to  justify  the  issuance  of  the  same. 

'  See,  also,  Durein  v.  Pontioas.  34  Kan.  353,  8  Pac  Rep.  i2&. 
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"(3)  That  the  fiicts  stated  in  said  petition,  as  the  grounds  asking  for  said 
injunction,  are  not  true. " 

The  defendants  also,  at  the  same  time,  filed  an  afSdavit  of  the  city 
attorney  denying  the  truth  of  all  the  allegationa  of  the  plaintiff's  pe- 
tition, except  such  as  were  consistent  with  the  validity  of  the  ordi- 
nance of  the  city  levying  the  said  taxes,  and  the  right  of  the  city  to 
collect  the  same.  On  the  hearing  of  this  motion  both  parties  intro- 
duced evidence;  and  at  the  conclnsion  thereof,  the  court  sustained 
the  motion  and  dissolved  the  injunction.  To  this  ruling  of  the  court 
the  plaintiffs  excepted,  and  now  bring  the  oase  to  this  court  for  re- 
view.   Did  the  court  below  err? 

The  principal  facts,  briefly  stated,  are  substantially  as  follows :  In 
the  year  1882,  B.  W,  P.  Muse  was  mayor  of  the  city  of  Newton*  H. 
W.  Habbard  was  the  president  of  the  council,  and  acting  mayor  in 
the  absence  of  Muse.  Hubbard  was  also  a  member  of  the  council; 
and  J.  W.  Edwards  was  the  city  clerk.  Some  time  prior  to  June  21, 
1882,  three  members  of  the  city  council,  including  Hubbaicd,  peti- 
tioned the  mayor  to  call  a  special  meeting  of  the  city  council,  to  be 
held  on  June  21,  1882,  at  8  o'clock  p.  m.,  for  the  purpose  of  acting 
npon  a  special  business  license  ordinance,  and  to  make  special  levies 
of  taxes,  and  for  other  purposes.  The  mayor  was  absent  from  the 
city  at  the  time,  and  H.  W.  Hubbard,  as  acting  mayor,  called 
*367  the  special  ^meeting  thus  prayed  for.  The  meeting  was  held 
at  the  time  and  place  designated  in  the  petition,  and  all  the 
members  of  the  council  were  present,  and  Councilman  Hubbard  acted 
as  the  president.  The  said  license  ordinance  was  duly  passed  at  this 
meeting;  every  member  of  the  city  council,  including  Hubbard,  vot- 
ing therefor.  Hubbard  also,  as  acting  mayor  of  the  city,  approved 
the  ordinance,  and  told  Edwards,  the  city  clerk,  to  sign  his  (Hub- 
bard's) name  thereto,  which  Edwards  on  the  next  day,  and  in  the 
absence  of  Habbard  did,  in  the  following  form : 

"Approved  June  21,  1882.    H.  W.  Hubbabd,  President  of  Council  and 
Acting  Mayor,  per  E. 
"Attest:    J.  W.  Edwards,  City  Clerk." 

This  ordinance  was  properly  published,  and  was  afterwards  copied 
into  the  book  of  ordinances,  and  the  copy  was  duly  signed  by  Hubbard 
as  acting  mayor.  During  all  this  time  the  mayor  was  absent  from 
the  city.  At  the  next  regular  meeting  of  the  city  council,  the  minutes 
of  the  special  meeting  at  which  the  ordinance  was  passed,  were  read, 
^d  approved  by  the  council.  The  ordinance,  as  adopted  at  said 
special  meeting,  was  entitled  "An  ordinance  to  provide  for  a  business 
lieense  tax,"  and  it  levied  a  license  tax  upon  almost  every  kind  of 
business  that  was  then  oV  might  thereafter  be  transacted  or  carried 
OD  within  the  city  limits.  The  ordinance  was  divided  into  thirty-one 
^tions,  and  generally  a  separate  section  was  devoted  to  each  sepa- 
nite  class  of  business  as  classified  by  the  city  council,  though  some- 
times two  or  three  classes  of  business  were  provided  for  in  the  same 
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section.  Each  separate  class  of  business,  as  classified  by  the  citj 
council,  generally  included  several  kinds  of  business,  though  some- 
times a  separate  class  included  only  one  kind  of  business.  The  or- 
dinance levied  different  amounts  of  taxes  upon  different  classes  of 
business,  and  in  some  cases  provided  different  ways  for  fixing  and 
ascertaining  such  amounts.  Thus  merchants  generally,  whose  aver« 
age  stock  of  goods  did  not  exceed  |1,000,  were  taxed  at  only  $5  per 

annum,  while  druggists  having  the  same  amount  of  stock  were 
*368     taxed  at  $15  per  *annum;  and  circuses  and  menageries  had 

the  high  tax  of  $40  per  day  imposed  upon  them.  Merchants 
who  had  a  stock  of  goods  amounting  to  more  than  $1,000  were  taxed 
at  a  less  rate  upon  the  additional  amount  in  excess  of  $1,000  than 
they  were  upon  the  first  thousand  dollars.  Permanent  ** chiropodists** 
were  taxed  at  the  rate  of  only  $10  per  annum,  while  ''transient  corn 
doctors"  were  taxed  at  the  higher  rate  of  $2  per  day. 

The  plaintiffs  claim  that  this  ordinance  is  void  for  the  following 
reasons :  (1)  Because  it  was  not  passed  at  a  regular  meeting  of  the 
council.  (2)  Because  the  meeting  was  not  called  by  the  mayor  or 
acting  mayor  upon  the  written  request  of  three  members  of  the  coun- 
cil, independent  of  the  acting  mayor.  Gomp.  Laws  1879,  c.  19,  §  20. 
(8)  Because  the  ordinance  was  not  signed  by  either  the  mayor  or  act- 
ing mayor.  (4)  '*  Because  it  is  inequitable,  oppressive,  unjust,  un- 
reasonable, tyrannical,  in  restraint  of  trade,  and  inflicts  punishment 
unusually  cruel  and  unwarranted.*'  (5)  ''Because  it  imposes  upon 
the  business  of  the  city  an  undue  proportion  of  its  burdens.**  (6) 
Because  it  "discriminates  against  certain  kinds  of  business  by  cast- 
ing the  whole  burden  of  taxation  upon  them."  (7)  Because  "the  title 
of  the  ordinance  is  <An  ordinance  to  provide  for  a  business  license 
tax,'  *'  which  is  not  sufficient  under  section  9,  c.  19,  Comp.  Laws 
1879.  (8)  Because  the  statute  upon  which  the  ordinance  is  founded, 
to- wit,  section  47,  c.  19,  Gomp.  Laws  1879,  as  amended  by  section 
3,  c.  40,  Laws  1881,  is  void,  being  in  contravention  of  section  4  of 
article  11,  and  section  5  of  article  12,  of  the  constitution. 

Now  whether  the  ordinance  is  valid  or  not  in  all  its  particulars,  in 
all  its  details,  and  in  all  respects,  we  do  not  think  it  is  necessary  to 
decide;  but  we  do  decide  that  it  is  not  wholly  and  entirely  void.  Or- 
dinances may  be  passed  at  special  meetings  of  the  city  council ;  and 
special  meetings  may  be  called  by  the  acting  mayor  in  the  absence  of 
the  mayor,  upon  the  request  of  three  members  of  the  council,  although 

one  of  such  members  may  at  the  time  be  the  acting  mayor 
*369     himself.     Bedsides,  in  the  present  case,  every  member  of  the 

council  was  present  and  voted  for  the  ordinance  in  question. 
An  ordinance  may  be  valid  without  the  signature  of  either  the  mayor 
or  the  acting  mayor.  Gomp.  Laws  1879,  c.  19,  §  24.  It  is  the  duty 
of  the  mayor  or  acting  mayor  to  either  sign  or  veto  any  ordinance 
passed  by  the  city  council ;  but  if  he  does  not  do  either,  then  the  o^ 
dinance  becomes  a  law  without  his  signature.     And,  again,  we  might 
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saj  thai  not  odIj  two-tbirds  of  the  members  of  the  city  connoil  voted  for 
this  ordinance, — a  number  aufficient  to  pass,  an  ordinance  over  the 
major's  TetOy — but  they  all  voted  for  it.  And  the  ordinance  is  not  so 
ioeqaitable  or  unreasonable  as  to  be  invalid  as  to  every  one  and  all 
of  the  various  kinds  of  business  which  it  taxes.  We  suppose  that  the 
tax  levied  upon  auctions  and  auctioneers  is  unquestionably  valid, 
(Fretwell  v.  Troy,  18  Kan.  271;)  and  probably  the  tax  levied  upon 
insurance  companies  and  insurance  agents  is  also  valid,  (Leaven- 
worth V.  Booth,  15  Kan.  *627;)  and  we  might  also  mention  several 
of  the  other  specific  taxes  levied  upon  other  kinds  of  business,  such 
as  hacks,  drays,  peddlers,  places  of  amusement,  and  the  like,  as  be- 
ing valid.  See  the  numerous  authorities  cited  in  brief  of  counsel  for 
the  defendants  as  follows:  Sacramento  v.  Crocker,  16  Gal.  119;  St. 
Louis  V.  Sternberg,  4  Mo.  App.  453 ;  St.  Louis  v.  Green,  7  Mo.  App. 
468;  Slaughter  v.  Gom.,  18  Grat.  767;  Mayor,  etc.,  v.  Mc Williams, 
526a.  251;  Henry  v.  State,  26  Ark.  523;  Anderson  v.  Kerns  Drain- 
ing Co.,  14  Ind.  199 ;  Conwell  v.  Town  of  Connersville,  15  Ind.  151 ; 
Tbomasson  v.  State,  Id.  449 ;  People  v.  Coleman,  4  Cal.  46 ;  Ex  parte 
Hurl,  49  Cal.  557;  People  v.  Thurber,  13  til.  554;  Ducat  v.  Chicago, 
48  lU.  172;  Cousins  v.  State;  50  Ala.  118;  Selectmen  v.  Spalding, 
8  La.  Ann.  87;  Sears  v.  West,  1  Murph.  291;  Commissioners  v. 
Patterson,  8  Jones,  (N.  G.)  182;  St.  Louis  v.  Sternberg,  69  Mo.  289; 
Burroughs,  Tax'n,  §  54;  Dill.  Mun.  Corp.  §  632,  and  note;  Sedg.  St. 
k  Const.  Law,  (2d  Ed.)  504-5,07;  Leavenworth  v.  Booth,  15  Kan. 
*628.  And  all  license  taxes  which  may  reasonably  come  within  the 
police  power  of  the  state  and  the  city  to  impose,  may  be  valid. 

We  think  the  title  to  the  ordinance  is  sufficient,  and  while  we  do 
not  at  present  wish  to  express  any  opinion  as  to  whether 
^370  *the  statute  upon  which  the  ordinance  is  founded  is  wholly  and 
entirely  valid,  yet  we  do  express  the  opinion  that  it  is  not 
wholly  and  entirely  void.  With  reference  to  some  of  the  employ- 
ments upon  which  the  license  tax  is  levied,  we  think  that  both  the 
ordinance  and  the  statute  are  vaUd;  but  with  reference  to  some  of 
the  other  employments,  we  express  no  opinion. 

The  defendants,  however,  claim  that  the  plaintiffs  cannot  main- 
tain this  action,  for  the  reason  that  the  several  plaintiffs  have  no 
community  of  interest,  and  their  several  causes  of  action  are  improp- 
erly joined.  In  this  action  there  are  sixty-two  different  plaintiffs, 
and  these  plaintiffs  represent  at  least  twenty-one  different  kinds  of 
boainess.  They  are  grocers,  dry-goods  merchants,  hardware  mer- 
chants, lumber  dealers,  doctors,  jewelers,  stationers,  news  dealers, 
nuUiners,  auctioneers,  coal  dealers,  boot  and  shoe  dealers,  butchers, 
real-estate  agents,  loan  agents,  insurance  agents,  dealers  in  candies 
and  fruits,  keepers  of  restaurants,  boarding-house  keepers,  harness 
dealers,  furniture  dealers,  bankers,  and  bakers.  Now  if  the  repre- 
sentatives of  these  various  kinds  of  business  can  maintain  this  single 
action  to  enjoin  the  various  taxes  levied  upon  them,  then  the  repre- 
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eentatiyes  of  all  the  various  kinds  of  basiness  taied  by  the  said  or- 
dinance  could  also  maintain  one  single  action  to  enjoin  ail  the  va- 
rious taxes  severally  levied  against  them.  Itinerant  "corn  doctors" 
could  unite  with  merchants;  circus  proprietors  could  unite  with  bank- 
ers; and  indeed,  not  only  persons  with  no  possible  community  of  in- 
terest, but  persons  with  adverse  and  conflicting  interests,  could  unite 
with  each  other  in  prosecuting  this  kind  of  action.  What  community 
of  interest  is  there  between  dry-goods  merchants  and  boarding-house 
keepers?  Or  between  bankers  and  doctors?  Or  between  butchers 
and  milliners?  Or  between  coal  dealers  and  insurance  agents?  In 
what  respect  would  the  relief  of  one  of  these  classes  of  persons  ben- 
efit the  other  classes  ?  In  what  respect  would  a  hardware  merchant 
be  benefited  by  having  a  confectioner  relieved  from  paying  his  (the 

confectioner's)  taxes  ?  Or  in  what  respect  would  a  jeweler  be 
*d71    benefited  by  having  an  auctioneer  relieved  from  *paying  taxes  ? 

Each  class  of  persons  may  be  benefited  by  having  its  own  class 
relieved  from  paying  taxes ;  but  no  class  of  persons  could  receive  any 
possible  benefit  from  having  some  other  class  of  persons,  differing 
wholly  from  its  own  class,  relieved  from  'paying  taxes.  Only  such 
parties  as  are  united  in  interest  should  be  made  plaintiffs  in  any  ac- 
tion. Hudson  V.  Atchison,  12  Kan.  *140;  Swenson  v.  Moline  Plow 
Co.,  14  Kan.  *387;  Dobbs  v.  Stauffer,  24  Kan.  *127;  Civil  Code,  §§ 
26.  35,  87,  38. 

The  plaintiffs  cite  section  253  of  the  Civil  Code,  and  claim  that  it 
is  applicable  to  this  case,  and  that  it  authorizes  the  joinder  of  all  the 
present  plaintiffs,  and  all  their  several  causes  of  action.  Now  pos- 
sibly said  section  may  be  applicable  in  some  oases,  for  the  purpose 
of  enjoining  the  kind  of  taxes  sought  to  be  enjoined  in  this  ease ;  but 
even  if  it  is,  it  does  not  authorise  all  the  present  plaintiffs  to  join  in 
the  present  action:  It  authorizes  only  sdch  persons  to  join  in  an 
action  as  have  property  affected  by  the  same  illegal  tax.  Hudson  v. 
Atchison,  12  Kan.  *140.  It  would  not  authorize  the  merchants  to 
unite  with  the  auctioneers  to  enjoin  either  the  tax  against  the  mer- 
chants, or  the  tax  against  the  auctioneers,  or  both  taxes;  for  the  two 
taxes  ate  not  one  and  the  safne  tax,  or  one  and  the  same  illegal  tax. 
They  are  two  taxes,  and  one  of  them  may  be  valid,  and  the  other  in- 
valid. The  tax  against  the  auctioneers,  in  the  present  case,  we  think 
is  valid,  while  we  do  not  wish  to  express  any  opinion  with  reference 
to  the  tax  against  the  merchants.  The  two  taxes  in  the  present  case 
are  levied  by  two  different  sections  of  the  ordinance,  by  different 
modes,  are  different  in  their  amounts,  and  have  no  connection  with 
each  other.  Whether  said  section  253  of  the  Civil  Code  applies  to 
such  taxes  as  are  sought  to  be  enjoined  in  the  present  case,  or  not, 
we  would  think  that  all  the  merchants  of  the  same  class  might  unite 
as  plaintiffs  in  one  action  to  enjoin  the  tax  against  themselves.  This 
would  avoid  a  multiplicity  of  suits ;  their  interests  would  be  identical; 
and  they  would  be  uniting  to  enjoin  one  and  the  same  illegal  tax,  if 
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it  were  illegal.  So,  also,  might  all  the  druggists,  or  all  the 
*372  physicians,  or  all  the  lawyers,  or  all  the  *in8urance  agents,  or 
all  the  land  agents,  unite  to  enjoin  a  tax  levied  against  their 
own  separate  and  particular  class;  but  we  do  not  think  that  any  one 
class  could  nnite  with  any  other  class  to  enjoin  the  separate  and  dis- 
tinct taxes  which  have  been  separately  levied  against  it,  by  separate 
and  distinct  sections  of  the  ordinance,  by  separate  and  distinct  modes, 
and  in  different  amounts.  Each  separate  class  must  attend  to  the 
separate  tax  levied  against  itself,  and  cannot  object  in  the  courts  to 
taxes  levied  against  the  other  classes.  A  tax  as  above  mentioned, 
against  one  class,  cannot  at  all  be  said  to  be  a  tax  against  any 
other  class;  and  for  this  reason  each  class  must  sue  for  itself.  We 
shall  not  examine  all  the  various  kinds  of  business  taxed  in  the 
present  case,  to  determine  whether  the  ordinance  is  valid  as  to  all  of 
them  or  not ;  and  this  for  the  following  reasons :  (1)  We  are  not  called 
upon  to  do  so.  (3)  The  question  is  a  difficult  one,  and  would  require 
a  greater  amount  of  labor  and  investigation  than  we  have  time  to 
devote  to  it,  where  the  case  itself  does  not  require  that  we  should  do 
so.  (3)  The  decision  of  the  court  below  is  consistent  with  the  va- 
lidity of  all  the  taxes  levied  by  the  ordinance,  and  with  the  ordinance 
itself  in  its  entirety ;  and  either  the  decision  of  the  court  below  is  cor- 
rect, or  else  counsel  for  the  plaintiffs  have  not  been  very  industrious 
in  banting  for  authorities  showing  that  it  is  erroneous.  (4)  Even  if 
we  shoold  come  to  the  conclusion  that  some  of  the  taxes  levied  by  the 
said  ordinance  are  void,  still  we  would  have  to  affirm  the  decision  of 
the  court  below,  the  same  as  though  all  were  valid,  upon  the  ground 
that  the  various  classes  of  plaintiffs  have  no  community  of  interest 
with  each  other,  and  that  one  class  has  no  interest  in  enjoining  the 
taxes  levied  against  any  one  of  the  other  classes. 

The  judgment  and  order  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 


*373    *Mabt  A.  Teamans  v.  Jennib  M.  James  and  others. 

January  Term,  1883. 

1.  Cases  Cited  and  Fbllowed.    The  cases  of  Yeanians  v.  James,  27  Kan, 

♦195;  Wills  T.  Wood,  28  Kan.  *400;  Wilkins  v.  Tourtellott.  Id.  *825,— 
cited  and  followed. 

2.  Error:  Immaterial.    An  error !of  the  trial  court  in  finding  that  a  party < 

who  had  a  supposed  equitable  interest  in  a  certain  piece  of  land,  deeded 
his  interest  in  the  land  to  the  defendant,  who  held  the  legal  title  thereto, 
and  liis  grante^,  wliile  in  fact  such  party  simpij  released  li\^  i^|t^rest  in 
the  land  to  the  defendant  and  his  grantors,  held,  not  to  bojnittetial  error.. 
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8.  Finding :  Case  at  Bar.  A  finding  of  the  trial  court  that  a  certain  set- 
tlement was  free  from  fraud  and  deception,  Tieldt  to  be  correct  under  the 
evidence. 

4.  Evidence  Correctly  Excluded.  The  exclusion  of  certain  evidence  held 
to  be  correct,  under  section  322  of  the  Civil  Code,  and  Wills  v.  Wood,  28 
Kan.  *400.i 

■ 

SJ'  Equity :  Things  Discouraged.  Courts  of  equity  seldom  encourage  spec- 
ulations, in  stale  and  doub&ul  claims;  thej  seldom  encourage  the  over 
turning  of  settlements  voluntarily  made  and  long  acquiesced  in;  they 
seldom  encourage  the  disturbance  of  titles  long  vested,  long  enjoyed,  and 
where  all  the  parties  for  many  years  have  acted  as  though  they  considered 
all  questions  with  reference  to  titles  as  equitably  settled  and  permanently 
at  rest;  and  where  many  of  the  original  parties  and  their  witnesses  have 
passed  away,  and  much  of  their  evidence  in  the  mean  time  has  been  lost 
or  destroyed ;  and  where  the  titles  can  no  longer  be  examined  by  courts 
of  equity,  or  any  courts,  with  that  certainty  of  doing  Justice  which  could 
have  been  done  at  the  beginning,  while  all  the  parties  and  their  wit- 
nesses were  living,  and  while  all  the  evidence  was  fresh  and  easily  to  be 
obtained.  Peace  and  repose  are  generally  better  in  such  cases  than  dis- 
turbance and  turmoil. 

Error  from  Wyandotte  district  court. 

Action  in  equity  to  declare  a  trusty  and  for  the  recovery  of  certain 
real  estate  situated  in  Wyandotte  county,  brought  by  Mary  A.  Yea- 
mans  against  Jennie  M.  James  and  others.  Trial  by  the  court  at 
the  July  term,  1876.  At  the  December  term,  1876,  the  court  made 
and  filed  the  following  findings  of  fact : 

"First  That  prior  to  1858  one  James  Ghidden  filed  a  pre-emption  claim 
*374      to  the  land  described  in  plaintiff's  petition ;  *that  one  SiUis  Armstrong 

afterwards  located  afloat  upon  same  land;  that  a  dispute  thereby 
arose  between  the  said  Gladden  and  Armstrong  in  relation  to  the  title  to  said 
land.  Second,  That  to  enable  said  Qladden  to  protect  his  title  to  said  land, 
he,  in  July,  1858,  employed  one  David  E.  James,  late  husband  of  the  defend^ 
ant  Jennie  M.  James,  now  deceased,  to  prosecute  and  defend  all  suits  that 
might  be  brought  affecting  the  title  to  said  land,  and  also  to  make  such  com- 
promise with  said  Armstrong  in  relation  to'^such  title  as  might  seem  proper 
to  said  James,  who  was  then  an  attorney  at  law;  that  such  power  was  given 
to  said  James  by  a  written  power  of  attorney.  Third,  That,  in  185§,  the 
said  attorney  compromised  with  the  said  Armstrong  by  receiving  in  his  own 
name  a  three-eighths  interest  in  said  land,  and  giving  a  quitclaim  deed  to 
Armstrong  for  the  balance  of  said  land,  and  further  agreed  to  pay  said  Arm- 
strong i$50  per  acre  for  the  land  so  deeded  to  said  attorney.  Fourth,  That 
said  compromise  was  reduced  to  writing,  and  duly  recorded  in  the  office  of 
register  of  deeds  for  Wyandotte  county.  Kansas,  on  the  twenty-third  day  of 
July,  1859.  Fifth,  That  by  such  compromise  the  said  James  became  pos- 
sessed of  said  three-eighths  interest,  and  has  held  the  same  up  to  the  time 
of  his  death,  in  1871.  The  possession  since  that  time  has  been  held  by  liis 
heirs  and  grantees.  Sixth,  That,  in  March,  1860,  the  said  David  E.  James 
and  Gladden  compromised  and  settled  tlieir  respective  claims  to  said  land,  and 
that  said  Gladden  deeded  all  his  interest  therein  to  said  James  and  his  g^rant- 
ees.    Sewnth.  That  said  last-mentioned  settlement  was  free  from  fraud  or 

^See  ftill  note  of  cases,  as  to  evidence  concerning  transactions  with  deceased  peisons. 
Jaquith  ▼.  DaTidson,  21  Kan.  •Sil. 
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deception.    Eighth.  That,  in  1874,  the  said  Gladden  deeded  all  his  interest 
in  said  land  to  plaintiff. " 

And  ihereapoDy  from  snch  findings  of  fact,  the  court  found  tho  fol- 
lowing as  conclusion  B  of  law : 

*'Fir$U  That  hy  the  compromise  of  1859  the  said  attorney  became  the 
owner  in  trust  of  said  land  for  said  Gladden.  Beoond,  That  by  the  com- 
promise of  1860,  between  the  said  Gladden  and  James,  the  former  was  divested 
of  all  his  interest  therein  in  said  lauds,  and  had  no  interest  therein  in  1874, 
wiien  he  attempted  to  convey  the  same  to  plaintiff.  Third.  That  the  defend- 
ants recover  their  costs  herein.'' 

^375  Upon  these  findings  and  conclusions  the  court  rendered  *judg- 
ment  in  favor  of  the  defendants  and  against  the  plaintiff  for 
costs.    The  plaintiff  brings  the  case  to  this  court  for  review. 

Jamt9  M.  Mason  and  Nelson  Cobb^  for  plaintiff  in  error. 

0.  H,  Dean  and  Wallace  Pratt,  for  defendants  in  error. 

VAiiBirriifB,  J.  ThiB  was  an  action  in  equity  to  declare  a  trust,  and 
for  the  recovery  of  certain  real  estate.  The  facts  of  the  case,  stated 
briefly,  are  substantially  as  follows :  On  July  13,  1857,  the  United 
States  conveyed  by  patent  to  Silas  Armstrong  a  certain  tract  of  land 
in  Wyandotte  county,  Kansas,  known  as  "Wyandotte  Reserve  No.  1/' 
lying  north  of  fche  Shawnee  reserve,  and*  between  the  Kansas  and 
Uissonri  rivers,  and  the  line  between  the  states  of  Kansas  and  Mis- 
souri. At  the  date  of  the  patent  there  were  several  settlers  upon  the 
land  claiming  rights  under  the  pre-emption  laws,  among  whom  was 
one  James  Gladden,  the  grantor  of  the  present  plaintiff,  Mary  A.  Yea- 
mans.  Litigation  arose  between  Armstrong,  the  patentee,  and  these 
settlers,  concerning  their  respective  claims  to  the  land.  On  July  8, 
1858,  theee  settlers  jointly  and  severally  executed  a  power  of  attorney 
to  David  E.  James,  a  lawyer,  by  which  the  settlers  jointly  and  sev- 
erally appointed  James  their  attorney  to  conduct,  prosecute,  and  de- 
fend all  suits  then  pending,  or  to  be  brought,  between  Armstrong,  or 
any  person  claiming  under  him,  and  themselves;  and  they  also  gave 
to  James  full  power  and  authority  to  settle  and  compromise  all  their 
disputes  concerning  the  land.  This  power  of  attorney  was  duly  ac- 
knowledged and  recorded.  On  July  10,  1858,  James  Gladdeu,  one 
of  the  settlers  and  one  of  the  persons  who  executed  said  power  of 
attorney,  with  his  wife,  executed  a  quitclaim  deed,  conveying  to  George 
B.  Wood  all  of  Gladden's  interest  in  the  land.  This  deed  of  convey- 
ance was  handed  to  David  E.  James,  to  be  held,  as  James  and 
Gladden  claim,  in  escrow,  to  be  delivered  to  Wood  upon  hi^  pay- 
*376  *ing  the  full  consideration  therefor.  Wood,  however,  claims 
that  the  deed  was  an  absolute  deed,  and  was  to  take  effect  on 
the  day  of  its  execution,  and  that  the  delivery  of  the  same  to  James, 
whom  he  claims  was  his  partner,  was  a  delivery  of  the  deed  to  him. 
The  testimony  of  Wood  shows  ttiat  upon  the  execution  of  the  deed 
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property  and  demand  whatsoever  In  and  to  the  within  bond»  unto  the  said 
Henry  K.  Seeger  and  bis  assigns  forever. 

In  witness  whereof » I  have  hereunto  set  my  hand  and  seal,  this  fifth  day  of 
March.  A.  D.  1860.  his 

Jamss    X    Gladdbn.    [i*.  8.3 
mark. 
^  In  presence  of  Louis  R.  Scott. 

Joseph  E.  Sntder. 

State  of  Missouri^  County  of  Jdckson.  Be  it  remembered,  that  on  this 
sixth  day  of  March,  1860,  before  me,  John  S.  Hough,  clerk  of  the  Kansas 
City  court  of  common  pleas,  for  Kaw  township,  in  the  county  and  state  afore- 
j»aid,  personally  appeared  James  Gladden,  who  is  well  known  to  me  as  the 
person  whose  name  is  subscribed  to  the  foregoing  instrument  of  writing,  and 
acknowledged  the  same  to  be  his  voluntary  act  and  deed  for  the  uses  and  par- 
poses  therein  mentioned. 

In  testintony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of 
said  court,  at  office  in  the  city  of  Kansas,  on  the  day  and  date  above  writ- 
ten. John  S.  Hough,  Clerk. 
[l.  8.]  By  LouiB  B.  Scott,  Deputy. 

Recorded  October  1, 1860,  at  5  p.  m. 
y.  J.  Lane,  Register  of  Deeds. 

hy  James  A.  Cbuise,  D.  R. 

This  bond  and  the  assignment  were  recorded  in  the  office  of  the 
register  of  deeds  of  Wyandotte  county,  October  1,  1860. 

Afterwards,  James  satisfied  his  bond  by  a  conveyance  to  one  Joseph 
E.  Snyder,  by  direction  of  Seeger,  as  evidenced  by  another  indorse- 
ment on  the  bond,  of  which  the  following  is  a  copy : 

State  of  Missouri,  Jackson  County — ss. :  In  consideration  of  one  dollar  to 
me  in  hand  paid,  and  the  absolute  fulQllment  of  the  within  bond,  by  convey- 
ance of  six  acres  of  land  to  Josei$h  £.  Snyder,  by  a  deed  dated  Jnly  27,  1864, 
and  recorded  on  the  twenty-third  of  October,  1868,  in  liber  L  of  Deeds,  on  pp. 
135  and  136,  in  the  office  of  register  of  deeds  in  and  for  the  county  of 
*380  Wyandotte,  state  of  Kansas,  this  bond,  re*corded  in  said  office  in 
*' Record  A,"  p.  462,  is  hereby  canceled  and  discharged,  and  absolutely 
fulfilled.  HsNBY  R.  Seeoer. 

Kansas  City,  Mo,,  April  28,  1869. 

Witnessed  by  Joseph  E.  Snyder  and  R.  Laths. 

liecorded  July  1,  1869,  at  9  o'clock  a.  h. 
James  A.  C&uise,  Register  of  Deeds. 

The  mortgage  of  $50  per  acre  held  by  Armstrong  upon  the  land 
conveyed  to  James,  in  pursuance  of  said  compromise  and  settlement, 
was  paid  and  satisfied  by  Lewellyn  E.  James,  the  son  of  David  E. 
James.  In  August,  1871,  David  E.  James  died;  and  many  of  the 
other  principal  actors  in  the  foregoing  transactions,  including  Arm- 
strong and  Wills,  had  also  died  before  or  about  tliis  time.  On  March 
4, 1874,  Gladden,  who  was  then  a  resident  of  Buchanan  county,  Mis- 
souri, executed  a  deed  for  the  land  in  controversy  to  Mary  A.  Yea- 
mans,  the  plaintiff  in  this  action,  for  an  expressed  consideration  of 
$17,500;  and  thereupon,  on  July  11, 1874,  Mrs.  Yeamans  commenced 
this  action,  in  the  district  court  of  Wyandotte  county,  against  the 
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heirs  of  David  E.  James,  deceased,  and  also  against  George  B.  Wood 
and  Luther  H.  Wood,  for  the  purpose  of  obtaining  a  decree  tbat  the 
defendants  held  the  legal  title  to  the  land  in  trust  for  her  bene&t,  and 
for  the  purpose  of  recovering  the  land  from  them.  The  defendants 
answered,  setting  up  a  general  denial,  and  several  other  defenses. 
The  ease  was  tried  by  the  court  without  a  jury,  at  the  July  term,  in 
1S76,  and  on  December  23, 1876,  the  court  made  special  findings  of 
law  and  of  fact,  and  rendered  judgment  in  favor  of  the  defendants, 
and  against  the  plaintiff  for  costs.  On  June  20,  1879,  a  case  was 
settled  and  signed  by  the  judge  of  the  district  court  for  the  supreme 
court,  and  on  December  13,  1879,  the  case,  with  a  petition  in  error, 
was  filed  in  the  supreme  court.  On  October  3,  1882,  the  case  was 
submitted  for  decision  to  the  supreme  court,  but  even  then  the  plain- 
tiff, with  the  permission  of  the  court,  took  twenty  days'  further  time 
within  which  to  file  a  brief  in  reply  to  the  brief  of  the  defendants  in 

error, 
*381    *It  will  be  observed  that  many  of  the  principal  facts  in  this 

case  are  identical  with  many  of  the  principal  facts  involved  in 
the  cases  of  Teamans  v.  James,  27  Ean.  *195;  Wills  v.  Wood,  28 
Kan.*400;  and  Wilkins  v.  Tourtellott,  28  Kan.  *825.  There  is,  how- 
ever,  this  difference :  in  none  of  the  other  cases  was  the  fact  of  the 
settlement  in  1860  between  James  and  Gladden  involved,  while  in 
this  ease  the  decision  of  the  court  below  was  founded  principally  upon 
the  fact  of  such  settlement,  and  the  subsequent  facts  growing  out  of 
the  same.  The  plaintiff  in  error  raises  several  questions  in  this 
coart,  some  of  which  have  already  been  decided  in  the  cases  above 
referred  to.  Those  questions  already  decided  we  shall  not  again  dis- 
cuss. There  are  still  other  questions  raised  or  claims  made  by  the 
plaintiff  in  error,  which  are  so  manifestly  untenable  that  we  shall 
not  discuss  them.  We  shall,  however,  mention  the  principal  points 
made  by  the  plaintiff  in  error. 

The  plaintiff  in  error  claims  that  "the  court  erred  in  its  third  find- 
ing of  fact,  in  finding  that  David  E.  Jamas  agreed  to  pay  Silas  Arm- 
strong $50  per  acre  for  the  land  deeded  to  James,  the  agreement  as 
appears  by  the  evidence  being  merely  to  subject  the  land  so  conveyed 
to  the  burden  of  $50  per  acre. "  We  think  the  finding  of  the  court 
below  is  substantially  correct.  James  did  agree  to  pay  said  amount, 
and  the  land  was  conveyed  subject  to  such  payment.  The  plaintiff 
in  error  also  claims  that  ''the  court  erred  in  its  sixth  finding  of  fact, 
'that  in  March,  1860,  the  said  David  E.  James  and  Gladden  compro- 
mised and  settled  their  respective  claims  to  said  land,  and  that  said 
Gladden  deeded  all  his  interest  therein  to  said  James  and  bis  grant- 
ees/ "  Now  the  court  below  did  err,  as  it  is  claimed  by  the  plaintiff 
in  error.  While  the  settlement  and  compromise  were  undoubtedly 
made  between  James  and  Gladden,  as  found  by  the  court,  yet  Gladden 
did  not  rfeed  his  interest  in  the  land  to  James  and  his  grantees;  but  he 
eimflj  released  his  interest  therein,  to  James  and  his  grantors.    The 
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title  to  the  land  was  already  in  James,  and  there  was  no  ne- 
*382     cessity  for  *Gladden  or  any  one  else  to  execute  any  deed  to 

James.  Gladden  released  bis  claim  to  five  acres  of  the  land  to 
James,  and  he  transferred  the  title  bond  given  by  James  to  Gladden 
for  the  other  ten  acres,  to  Seeger,  and  Seeger  released  his  claim  to  the 
ten  acres  to  James.  This  placed  the  entire  title  to  the  land,  equitable 
as  well  as  legal,  in  James,  and  as  fully  as  though  Gladden  had  executed 
a  formal  deed  of  conveyance  for  the  land  to  James.  We  think  the 
error  of  the  court  in  this  finding  is  wholly  immaterial,  and  is  not  suf- 
ficient to  authorize  a  reversal  of  the  judgment. 

The  plaintiff  in  error  also  claims  that  "the  court  erred  in  its  seventh 
finding  of  fact,  '  that  said  last-mentioned  settlement  was  free  from 
fraud  or  deception.' ''  We  think  this  finding  is  warranted  by  the  evw 
idence.  The  settlement  was  made  on  March  5,1860,  a  long  time  aftexi 
the  compromise  between  James  and  Armstrong,  and  at  a  time  whem 
Gladden  ought  to  have  known  all  the  facts  with  reference  to  the  same, 
and  with  reference  to  his  rights  as  between  himself  and  James,  and 
many  years  afterwards  elapsed  before  Gladden  supposed  himself  to 
have  been  defrauded;  and  this  although  James  and  the  other  defend- 
ants continuously  occupied  the  land,  claiming  it  aa  their  own.  If 
Gladden  had  really  supposed  that  the  settlement  between  himself  and 
James  was  not  fair,  why  did  he  not  commence  an  action  to  set  aside 
such  settlement,  and  to  recover  the  land?  This  he  did  not  do,  and 
it  does  not  appear  that  he  ever  even  thought  of  doing  so.  The  evi- 
dence certainly  warranted  the  court  in  making  the  affirmative  finding, 
as  it  did,  that  the  ''settlement  was/re^  from  fraud  or  deception."  But 
suppose  that  it  was  not  free  from  fraud  and  deception,  can  it  be  sup- 
posed that  Gladden  did  not  discover  the  fraud  until  within  two  years 
ndxt  preceding  the  commencement  of  this  action  ?  And  thereforo, 
even  if  fraud  was  committed,  is  not  the  plaintiff's  claim  barred  *?  Civil 
Code,  §  18,  subd.  3. 

The  plaintiff  further  claims  that  the  court  below  erred  in  refusing 

to  permit  the  said  Gladden  to  testify  with  respect  to  certain 
*883    matters.     Now  this  testimony  was  with  respect  to  cer*tain 

transactions  had  between  Gladden  and  James.  Since  these 
transactions  were  had,  James  died,  and  the  defendants  now  hold  un- 
der him,  and  Gladden  transferred  his  interest  to  the  plaintiff;  and 
hence  we  think  the  evidence  was  incompetent.  Civil  Code,  §  322; 
Wills  V.  Wood,  28  Kan.  "^400.  Besides,  by  this  testimony  of  Gladden, 
the  plaintiff  attempted  to  contradict  the  contents  of  a  written  instra- 
ni*ent.     This  we  also  think  rendered  the  evidence  incompetent. 

Thigse  are  about  the  only  questions  which  we  need  to  mention  spe- 
cially. The  other  questions  presented  byth^  plaintiff  we  have  care- 
follv  considered,  and  do  not  think  they  ore  tenable;  and  upon' the 
entitle  fa^t^  of  the  case  We  think  the  jodgmentof  the  coort  below 
was  riTj^ht,— technically,  legally,  and  equitably  right)— ^nd  itO«Kg!tt  • 
to  be  affinnBd^o  Obiirtsi  of  eqiiity  seldom  encourage  speculation  in 
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stale  and  doabtfol  claims;  they  seldom  encourage  the  overtnrning  of 
settlements  Toluntarily  made  and  long  acquiesced  in;  and  they  sel- 
dom encourage  the  disturbance  of  titles,  long  vested,  long  enjoyed, 
and  where  all  the  parties  for  many  years  have  acted  as  though  they 
considered  all  questions  with  reference  to  titles  as  equitably  settled 
and  permanently  at  rest;  and  where  many  of  the  original  parties  and 
tbeir  witnesses  have  passed  away,  and  much  of  their  evidence  in  the 
mean  time  Las  been  lost  or  destroyed;  and  where  the  titles  can  no 
longer  be  examined  by  courts  of  equity,  or  any  courts,  with  that  cer- 
tainty of  doing  justice  which  could  have  been  done  at  the  beginning, 
while  all  the  parties  and  tbeir  witnesses  were  living,  and  while  all 
the  evidence  was  fresh  and  easily  to  be  obtained.  Peace  and  repose 
are  generally  better  in  such  cases  than  disturbance  and  turmoil. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


*384  ^Statb  of  Kansas  v.  J.  6.  Cubtis. 

January  Term,  1883. 

1.  Constitutional  Law:  Title  of  Act.    Section  3,  c.  128,  Laws  1881,  is 

not  rendered  invalid  by  reason  of  section  16,  article  2,  of  tlie  state  consti- 
tution,  which  provides  that  '*no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  title. " 

2.  Information  for  Same  Offense:  Dismissal.    A  complaint  was  filed 

before  a  justice  of  the  peace,  charging  the  defendant  with  a  violation  of 
aaid  section  3.  Upon  trial  he  was  convicted,  and  from  such  conviction 
appealed  to  the  district  court.  In  the  latter  court  the  county  attorney 
filed  an  information  for  the  same  offense,  stating  at  the  time  that  he  did 
not  intend  to  prosecute  further  the  case  appeal^  ftom  the  justice,  and 
thereafter  dismissed  such  case.  After  the  dismissal  of  that  case  the  de- 
fendant filed  a  plea  in  abtitement  to  the  information,  on  the  ground  of  the 
proceedings  in  the  former  case.  Such  plea  was  oveiTuled.  Ueldt  no 
error.* 

Appeal  from  McPherson  district  court. 

Complaint  was  filed  before  a  justice  of  the  peace  in  McPherson 
county,  charging  J.  B.  Curtis,  a  regularly  practicing  physician  at 
Lindsborg,  with  a  violation  of  section  3,  c.  128,  Laws  1881.  On  the 
trial  before  the  magistrate  the  defendant  was  convicted,  and  sen- 
tenced to  pay  a  fine  of  (100,  and  the  costs  taxed  at  $48.75,  and  to. 
stand  committed  until  the  fine  and  costs  were  paid.  From  this  judg- 
ment the  defendant  appealed  to  the  district  court.    At  the  April  term^. 

^Tendency  of  former  prosecutiot),  State  v.  McKinney,  31  Kan.  570,  3  Pac.  Rep.  356; 
on  ftppeal,  State  ▼.  Fomer,  83'Kan.  2Sl,  4  IRac^  JUp.  957. 

V.29K— 18 
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1882,  the  ooanty  attorney  filed  an  iniorniation  charging  the  defend- 
ant with  the  same  offense,  and  dismissed  the  former  suit.  Defendant 
filed  a  plea  in  abatement  and  to  quash' the  informatioUy  which  motion 
was  overruled  by  the  court,  and  the  defendant  was  required  to  plead 
to  the  information.  Trial  had  before  the  court  and  a  jury;  verdict 
of  guilty,  and  defendant  adjudged  to  pay  a  fine  of  $100  and  costs. 
The  defendant  appeals. 

Mohler  <Jt  Gilkeson  and  Cornell  d  Pancoast,  for  appellant. 

D,  P.  Lindsay,  Co.  Atty.,  and  W.  A.  Johnston,  Atty.  <xen.,  for  the 
State. 

*385.  *B;EtEWBB,  J.  The  defendant  was  convicted  in  the  district 
court  of  McPherson  county  upon  a  charge  of  violating  section 
3,  c.  128,  Laws  1881,  in  this:  that  being  a  practicing  physician,  and 
having  filed  the  affidavit  required  by  said  section,  he  made  a  prescrip- 
tion for  intoxicating  liquors  in  a  case  in  which  there  was  no  actual 
sickness,  and  where  there  was  no  necessity  for  the  use  of  snch  liqaors. 
From  this  conviction  be  appeals  to  this  court,  and  claims  first  that 
such  section  is  unconstitutional.  He  insists  that  the  subject-matter 
of  the  section  is  not  expressed  in  the  title  of  the  act,  as  required  by 
section  16  of  article  2  of  the  constitution.  The  title  of  the  act  is  "An 
act  to  prohibit  the  manufacture  and  sale  of  intoxicating  liquors,  ex- 
cepjt  for  medical,  scientific,  and  mechanical  purposes,  and  to  regulate 
the  sale  thereof  for  such  excepted  purpose?."  Section  3,  so  far  as  it 
bears  upon  this  question,  prohibits  the  sale  for  medical  purposes 
except  upon  the  prescription  of  a  physician,  and  describes  the  con- 
ditions upon  which  a  physician  may  give  a  prescription.  This  is 
clearly  within  the  scope  of  the  title.  To  regulate  the  sale  for  medical 
purposes,  this  comprehends  all  the  steps  which  must  be  taken  for 
such  a  sale.  A  medical  prescription  is  a  condition  of  such  a  sale; 
that  is  one  thing  by  which  the  selling  is  regulated.  If  a  medical  pre- 
scription is  within  the  scope  of  the  title  as  a  regulation  of  sale,  a 
penalty  for  an  improper  prescription  is  also  comprehended  within 
the  scope  of  the  title;  for  generally  when  a  title  is  broad  enough  to 
include  a  command,  it  is  broad  enough  to  include  a  penalty  for  dis- 
obeying the  command.  The  case  of  State  v.  Barrett,  27  Kan.  *213, 
contains  nothing  in  conflict  with  this.  The  first  proposition  of  the' 
defendant  therefore  cannot  be  sustained. 

The  second  question  raised  is  the  one  of  most  importance.  It  ap- 
pears that  a  complaint  was  filed  before  a  justice  of  the  peace,  charg- 
ing the  defendant  with  a  violation  of  said  section  3.  Upon  this 
complaint  he  was  tried  before  the  justice,  convicted,  and  sen- 
*386  tenced  to  pay  a  fine  of  $100  and  costs.  From  this  *convic- 
tion  be  appealed  to  the  district  court.  In  the  district  court, 
the  county  attorney,  instead  of  asking  leave  to  file  an  amended  com- 
plaint, or  proceeding  to  trial  upon  the  complaint  filed  before  the  jus- 
tice, filed  an  original  information  and  immediately  thereafter  nollied 
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the  other  prosecution.  To  this  information  the  defendant  filed  a  plea 
Id  abatement,  and  now  iiisists  that  such  prior  prosecution  abated  the 
action  upon  tbis  information.  He  claims  that  at  the  time  of  filing 
this  information  there  was  a  subsisting  conviction  for  the  same  of- 
fense, and  that  to  compel  him  to  go  to  trial  upon  this  information 
was  to  place  him  a  second  time  in  jeopardy.  It  may  be  stated  that, 
at  the  time  of  filing  the  information,  the  prosecuting  attorney  said  to 
the  court  that  be  intended  to  proceed  no  further  with  the  original 
prosecution,  and  did  in  fact  dismiss  that  before  the  filing  of  the  plea 
in  abatement.  It  is  insisted  that  the  appeal  from  the  judgment  of 
the  justice  did  not  vacate  such  judgment,  but  only  suspended  it, 
and  the  case  of  State  v.  Yolmer,  6  Kan.  *879,  is  cited.  But  there 
is  this  difference  between  that  case  and  the  one  at  bar:  there  the 
appeal  was  from  the  district  court  to  this  for  review,  and  here  from 
the  justice  to  the  district  court  for  trial.  Tet  even  in  that  case  it 
was  held  that  the  appeal  suspended  the  judgment  for  all  purposes. 
A  fortiori,  the  appeal  in  this  case  was  equally  potent.  Further, 
while  doubtless  the  appellant  may  dismiss  bis  appeal,  and  thus  re- 
iDstate  and  make  final  the  judgment  against  him,  yet  the  appeal 
conditionally  vacates  the  judgment.  Blaokshire  v.  Bailroad  Co.,  13 
Kan.  *$14;  City  of  Kansas  v.  BailrOad  Co.,  18  Kan.  331;  Bailroad 
Co.  V.  Hammond,  35  Kan.  *208 ;  Bailroad  Go.  v.  Bailroad  Co.,  28 
Ran.  *453.  There  is  after  the  perfecting  of  the  appeal  only  a  pending 
prosecution.  The  ease  stands  in  the  district  court  for  trial  as  an 
original  prosecution  there.  The  state  may  dismiss  the  prosecution, 
and  then  there  is  no  judgment  or  case  in  any  court.  The  case  amounts 
simply  to  this :  that  while  one  prosecution  is  pending  and  undeter- 
mined, the  state  commences  another  prosecution  for  the  same  offense. 

Does  the  prior  prosecution  abate  the  latter?  The  author- 
*387     *ities  indicate  not.     In  1  Whart.  Grim.  Law,  §  521,  the  author 

says :  "If  a  prior  indictment  be  pending  in  the  same  court, 
the  course  is  to  quash  one  before  the  party  is  put  to  plead  on  the 
other.  If  in  different  courts,  the  defendant  may  abate  the  latter  by 
plea  that  another  court  has  cognizance  of  the  case  by  a  prior  bill. 
It  is  said,  however,  that  the  finding  of  a  bill  does  not  confine  the 
state  to  that  single  bill;  another  may  be  preferred,  and  the  party  put 
to  trial  on  it,  although  the  first  remains  undetermined."  Also,  in 
section  523 :  "The  practice  is  to  prefer  a  new  bill  against  the  same 
defendant,  before  an  application  to  quash  is  made  on  the  part  of  the 
prosecution."  So,  also,  section  547:  "Where  the  defendant,  at  a 
previous  term,  has  pleaded  to  another  indictment  for  the  same  offense, 
the  fact  of  the  former  indictment  being  still  pending  is  no  bar  to  a 
trial  on  the  second.  The  better  practice,  however,  is  to  withdraw  the 
first  indictment. "  See,  also,  the  following  authorities :  Gom.  v.  Dun- 
bam,  per  Thachbr.  J.,  1  Beporter,  145 ;  Thacher,  Grim.  Gas.  513  ; 
Com.  V.  Drew,  3  Gush.  2T9;  State  v.  Tisdale,  2  Dev.  &  B.  159;  Dut- 
ton  v.  State,  5  Ind.  532;  Gom.  v.  Murphy,  11  Gush.  472;  Com.  v. 
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1SS2,  the  ooanty  attorney  filed  an  inrormation  charging  the  defend- 
ant with  the  same  offense,  and  dismissed  the  former  suit.  Defendant 
tiled  a  plea  in  abatement  and  to  quash' the  information,  which  motion 
was  overruled  by  the  court,  and  the  defendant  was  required  to  plead 
to  the  information.  Trial  bad  before  the  court  and  a  jury;  verdict 
of  guilty,  and  defendant  adjudged  to  pay  a  fine  of  $100  and  costs. 
The  defendant  appeals. 

Mohler  dt  Gilkeson  and  Cornell  dt  Pancoast,  for  appellant. 

D.  P.  Lindsay,  Co*  Atty.,  and  W.  A.  Johnston,  Atty.  -Gen.,  for  the 
State. 

*385  *B;ft£WBB,  J.  The  defendant  was  convicted  in  the  district 
court  of  McPherson  county  upon  a  charge  of  violating  section 
3,  c.  128,  Laws  1881,  in  this:  that  being  a  practicing  physician,  and 
having  filed  the  affidavit  required  by  said  section,  he  made  a  prescrip- 
tion for  intoxicating  liquors  in  a  case  in  which  there  was  no  actual 
sickness,  and  where  there  was  no  necessity  for  the  use  of  such  liquors. 
From  this  conviction  he  appeals  to  this  court,  and  claims  first  that 
such  section  is  unconstitutional.  He  insists  that  the  subject-matter 
of  the  section  is  not  expressed  in  the  title  of  the  act,  as  required  by 
section  16  of  article  2  of  the  constitution.  The  title  of  the  act  is  "An 
act  to  prohibit  the  manufacture  and  sale  of  intoxicating  liquors,  ex- 
cepjt  for  medical,  scientific,  and  mechanical  purposes,  and  to  regulate 
the  sale  thereof  for  such  excepted  purposes.''  Section  3,  so  far  as  it 
bears  upon  this  question,  prohibits  the  sale  for  medical  purposes 
except  upon  the  prescription  of  a  physician,  and  describes  the  con- 
ditions upon  which  a  physician  may  give  a  prescription.  This  is 
clearly  within  the  scope  of  the  title.  To  regulate  the  sale  for  medical 
purposes,  this  comprehends  all  the  steps  which  must  be  taken  for 
such  a  sale.  A  medical  prescription  is  a  condition  of  such  a  sale; 
that  is  one  thing  by  which  the  selling  is  regulated.  If  a  medical  pre- 
scription is  within  the  scope  of  the  title  as  a  regulation  of  sale,  a 
penalty  for  an  improper  prescription  is  also  comprehended  within 
the  scope  of  the  title ;  for  generally  when  a  title  is  broad  enough  to 
include  a  command,  it  is  broad  enough  to  include  a  penalty  for  dis- 
obeying the  command.  The  case  of  State  v.  Barrett,  27  Kan.  *213, 
contains  nothing  in  conflict  with  this.  The  first  proposition  of  the 
defendant  therefore  cannot  be  sustained. 

The  second  question  raised  is  the  one  of  most  importance.  It  ap- 
pears that  a  complaint  was  filed  before  a  justice  of  the  peace,  charg- 
ing the  defendant  with  a  violation  of  said  section  3.  Upon  this 
complaint  he  was  tried  before  the  justice,  convicted,  and  sen- 
*386  tenced  to  pay  a  fine  of  $100  and  costs.  From  this  *convio- 
tion  he  appealed  to  the  district  court.  In  the  district  court, 
the  county  attorney,  instead  of  asking  leave  to  file  an  amended  com- 
plaint, or  proceeding  to  trial  upon  the  complaint  filed  before  the  jus- 
tice, filed  an  original  information  and  immediately  thereafter  nollied 
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the  other  prosecution.  To  this  information  tlie  defendant  filed  a  plea 
in  abatement,  and  now  iiisists  that  such  prior  prosecution  abated  the 
action  upon  this  information.  He  claims  that  at  the  time  of  filing 
this  information  there  was  a  subsisting  conviction  for  the  same  of- 
fense, and  that  to  compel  him  to  go  to  trial  upon  this  information 
was  to  place  him  a  second  time  in  jeopardy.  It  may  be  stated  that, 
at  the  time  of  filing  the  information,  the  prosecuting  attorney  said  to 
the  conrt  that  he  intended  to  proceed  no  further  with  the  original 
prosecution,  and  did  in  fact  dismiss  that  before  the  filing  of  the  plea 
in  abatement.  It  is  insisted  that  the  appeal  from  the  judgment  of 
the  justice  did  not  vacate  such  judgment,  but  only  suspended  it, 
and  the  case  of  State  v.  Yolmer,  6  Kan.  "^879,  is  cited.  But  there 
is  this  difference  between  that  case  and  the  one  at  bar:  there  the 
appeal  was  from  the  district  court  to  this  for  review,  and  here  from 
the  justice  to  the  district  court  for  trial.  Yet  even  in  that  case  it 
was  held  that  the  appeal  suspended  the  judgment  for  all  purposes. 
.4  fortiori,  the  appeal  in  this  case  was  equally  potent.  Further, 
while  doubtless  the  appellant  may  dismiss  bis  appeal,  and  thus  re- 
instate and  make  final  the  judgment  against  him,  yet  the  appeal 
conditionally  vacates  the  judgment.  Blackshire  v.  Bailroad  Co.,  13 
Kan.  *514;  City  of  Kansas  v.  Bailroad  Co.,  18  Kan.  331;  Bailroad 
Co.  V.  Hammond,  35  Kan.  *208 ;  Bailroad  Co.  v.  Bailroad  Co.,  28 
Kan.  *453.  There  is  after  the  perfecting  of  the  appeal  only  a  pending 
prosecution.  The  case  stands  in  the  district  court  for  trial  as  an 
original  prosecution  there.  The  state  may  dismiss  the  prosecution, 
and  then  there  is  no  judgment  or  case  in  any  court.  The  case  amounts 
simply  to  this :  that  while  one  prosecution  is  pending  and  undeter- 
mined, the  state  commences  another  prosecution  for  the  same  offense. 

Does  the  prior  prosecution  abate  the  latter?  The  author- 
*387    *ities  indicate  not.     In  1  Whart.  Crim.  Law,  §  521,  the  author 

says:  "If  a  prior  indictment  be  pending  in  the  same  court, 
the  course  is  to  quash  one  before  the  party  is  put  to  plead  on  the 
other.  If  in  different  courts,  the  defendant  may  abate  the  latter  by 
plea  that  another  conrt  has  cognizance  of  the  case  by  a  prior  bill. 
It  is  said,  however,  that  the  finding  of  a  bill  does  not  confine  the 
state  to  that  single  bill;  another  may  be  preferred,  and  the  party  put 
to  trial  on  it,  although  the  first  remains  undetermined."  Also,  in 
section  523 :  "The  practice  is  to  prefer  a  new  bill  against  the  same 
defendant,  before  an  application  to  quash  is  made  on  the  part  of  the 
prosecution."  So,  also,  section  547:  ''Where  the  defendant,  at  a 
previous  term,  has  pleaded  to  another  indictment  for  the  same  offense, 
the  fact  of  the  former  indictment  being  still  pending  is  no  bar  to  a 
trial  on  the  second.  The  better  practice,  however,  is  to  withdraw  the 
first  indictment. "  See,  also,  the  following  authorities :  Com.  v.  Dun- 
ham, per  Thacher,  J.,  1  Beporter,  145 ;  Thaoher,  Crim.  Cas.  513 ; 
Com.  V.  Drew,  3  Cush.  2T9;  State  v.  Tisdale,  2  Dev.  &  B.  159;  Dut- 
^n  V.  State,  5  Ind.  532;  Com.  v.  Murphy,  11  Cush.  472;  Com.  v. 
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be  conviotedy  though  yoa  might  think  be  was  wrong  in  his  judgment. 
It  is  not  sufficient  in  this  view  that  the  defendant  has  a  so-called  be* 
lief  or  idea  that  beer  was  necessary,  but  was  it  bis  honest  judgment  as  a 
physician  ?  There  should  be  allowed  (lo  trick,  device,  or  dishonesty 
3f  purpose,  to  evade  the  law/'  This,  we  think,  was'  sufficient,  and 
presented  the  question  fairly  to  the  jury.  The  court  further,  in  its 
instructions,  explained  the  meaning  of  the  word  "necessary"  as  used 
in  the  statute.  Counsel  criticise  this.  We  think  it  may  be  doubted 
whether  too  restricted  a  meaning  was  not  given  to  this  word,  but  we 
do  not  care  to  pursue  the  inquiry  at  present,  for  the  question  in  the 
case,  as  it  appears  to  us,  was  one  of  good  faith  on  the  part  of  the  de- 
fendant, rather  than  as  to  the  need  of  the  remedy.  In  conclusion, 
therefore,  we  add  that  we  see  no  error  in  the  proceedings^  and  the 
judgment  must  be  affirmed. 
(All  the  justices  concurring.) 


*391        *David  Goonradt  r.  H.  8.  Gahpbbll  and  another. 

January  Term,  1883. 

Bonds:  Injunction  and  Appeal:  Measure  of  Recovery.  A.  held  title 
to  a  lot  by  regular  chain  of  conveyances  from  the  government.  B. 
held  a  tax  deed  on  the  same  lot.  A.  took  possession,  and  fenced  the  lot. 
Thereafter  B.  forcibly  broke  through  the  fence,  dispossessed  A.,  took 
possession,  and  put  up  a  small  dwelling-house.  This  was  so  attached  to 
the  ground  as  to  become  a  part  of  the  realty.  A.  commenced  an  action 
of  forcible  entry  and  detainer  to  obtain  restitution  of  the  premises.  This 
action  was  not  commenced  until  after  tlfe  completion  by  B.  of  the  house 
and  improvements.  A,  obtained  judgment  before  the  justice.  B.  ap- 
pealed to  the  district  court,  giving  bond  to  pay  double  tlie  rental  value 
of  tlie  lot.  On  a  second  trial  in  the  district  couii;,  A.  obtained  judgment 
of  restitution,  and  B.  took  this  judgment  on  error  to  the  supreme  court, 
staying  proceedings  by  an  ordin^^rj  supersedeas  bond.  This  court  af- 
firmed that  judgment,  and  restitution  was  made  of  the  premises  to  A. 
Pending  the  proceedings  in  the  district  court,  B.  attempted  to  remove  the 
buildings  and  improvements  which  he  had  placed  upon  the  lot.  A.  ob- 
tained an  injunction  restraining  such  removal,  which  injunction  on  final 
trial  was  dissolved,  on  the  ground  that  A.  was  amply  protected  by  tlie 
obligations  of  tlie  appeal-bond.  The  validity  of  B.'s  tax  deed  has  not  as 
yet  been  adjudicated.  Held,  that  B.  was  not  entitled  to  recover  as  dam- 
ages on  the  injunction  bond  the  value  of  the  improvements  placed  by  him 
oPi  the  lot,  and  which,  by  the  injunction,  he  was  prevented  from  remov- 
ing. Also,  held,  that  the  liability  for  double  the  rental  value  in)p«>sed 
by  the  appeal-bond  was  not  set  aside  or  suspended  by  tlie  supersadeas 
bond.  And  held,  farther,  that  A.  was  entitled  to  recover  upon  the  ap- 
peaUbond  double  the  rental  value  of  the  lot,  with  all  the  improvements, 
as  they  existed  at  the  time  of  commencing  the  action  of  forcible  entry 
and  detainer,  and  irrespective  of  the  question  as  to  who  paid  for  those 
improvements. 

Error  from  Miami  district  court. 
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Action  bronght  by  David  Goonradt  against  H.  S.  CSampbell  and  N. 
P.  6re^,  upon  an  injunction  bond,  for  damages  alleged  to  have  been 
sustained  by  reason  of  a  temporary  injunction  theretofore  procured 
by  Campbell  against  Goonradt  and  another,  and  for  costs  and  ex-* 
penses  of  obtaining  a  dissolution  of  the  injunction.  Defendants  an- 
swered  separately,  pleading  as  a  counter-claim  in  favor  of  Gampbell, 
who  was  the  principal  in  the  injunction  bond,  a  claim  for  damages 
upon  an  appeal*bond  and  a  a^ipersedeas  bond.  This  suit  grows 
*392  *out  of  a  controversy  between  these  parties,  which  has  been 
three  times  brought  to  this  court.  Trial  at  the  May  term, 
1882,  of  the  district  court,  and  judgment  for  defendants.  The  plain- 
tiff brings  the  case  here. 

Bruyman  d  Sheldon  and  H.  Stevens,  for  plaintiff  in  error. 

Beetan  dt  Baker,  for  defendants  in  error. 

Bbeweb,  J.  The  defendants  in  error  recovered  a  judgment  against 
the  plaintiff  in  error  in  the  district  court  of  Miami  county  for  the  sum 
of  $375.30,  to  review  which  judgment  the  plaintiff  in  error  brings  the 
record  to  this  court.  This  is  the  fourth  time  that  the  controversy 
between  these  parties  has  in  one  shape  or  another  come  to  this  court, 
and  as  yet  the  ultimate  rights  of  the  parties  have  not  been  adjudi- 
cated. A  brief  history  of  the  litigation  will  help  in  the  solution  of 
the  questions  involved  in  this  action.  In  1878,  Gampbell  held  title 
by  a  regular  chain  of  conveyances  from  the  government,  of  lot  7,  block 
S4,  in  the  eity  of  Paola.  Goonradt  held  a  tax  deed  upon  the  same 
lot.  It  was  vacant  and  onoccupied.  Gampbell  took  possession,  and 
feoced  it.  Thereupon  Goonradt  forcibly  entered  upon  the  property, 
dispossessed  Gampbell,  and  put  up  a  small  dwelling-house.  Gamp- 
bell commenced  proceedings  in  forcible  entry  and  detainer  before  a 
justice  of  the  peaoe,  and  obtained  judgment  for  the  restitution  of  the 
premises.  Goonradt  gave  bond,  and  appealed  the  case  to  the  district 
court.  The  trial  was  had  in  that  court,  and  judgment  rendered  in 
favor  of  Goonradt.  Gampbell  then  brought  the  case  to  this  court  on 
error,  and  here  the  judgment  was  reversed,  and  the  case  remanded 
to  the  district  court  for  another  trial.  22  Ran.  *704.  Upon  the 
Becond  trial  in  the  district  eourt,  Gampbell  obtained  judgment  of  resti- 
tution, and  Goonradt  brought  the  case  a  second  time  to  this  court, 
staying  aU  proceedings  by  a  supersedeas  bond.  That  judgment  was 
affirmed.  25  Kan.  *227.  After  the  first  judgment  in  the  dis- 
*393  *trict  court  had  been  reversed  by  this  court,  Goonradt,  fear- 
ing that  he  would  finally  be  beaten  in  that  action,  undertook 
to  remove  the  building  and  other  improvements  which  he  had  placed 
Qpon  the  lot.  Gampbell  obtained  a  temporary  injunction  restrain- 
ing any  such  removal.  But  upon  the  final  trial  this  injunction  was 
set  aside  by  the  district  court,  and  judgment  entered  for  the  defend- 
ant. This  judgment  was  affirmed  by  us,  this  court  holding  that  the 
appeal-bond  given  by  Goonradt  was  sufficient  protection  to  Gampbell, 
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and  that  therefore  no  resort  to  the  eqaitable  proceeding  of  injunction 
was  necessary.  26  Kan'.  *67.  Prior,  however,  to  this  jadgment,  the 
proceedings  in  the  forcible  entry  and  detainer  action  had  culminated 
in  a  writ  of  restitution,  and  Campbell  had  obtained  possession  of  the 
property.  Afterwards,  Goonradt  commenced  this  action  upon  the 
injunction  bond.  Campbell  answered,  setting  up  a  cause  of  action 
on  the  appeal-bond ;  and  upon  these  respective  causes  of  action  the 
case  was  tried,  resulting,  as  we  have  said,  in  a  judgment  in  favor  of 
Campbell.  The  case  was  tried  by  the  court  with  a  jury.  Special 
questions  were  submitted  to  the  jury,  by  the  answers  to  which  ap- 
pears separately  the  amount  found  to  be  due  to  the  plaintiff  on  ac« 
count  of  the  breach  of  the  injunction  bond,  as  well  as  the  amount 
due  to  the  defendant  on  account  of  the  breach  of  the  appeal-bond. 
A  large  amount  of  testimony  was  introduced,  much  of  which  we  think 
was  irrelevant,  but  being  admitted  without  objection,  presents  noth- 
ing for  our  consideration.  Elaborate  briefs  have  been  filed  by  counsel, 
discussing  several  matters,  but  we  think  there  are  but  two  or  thre& 
vital  questions,  the  determination  of  which  disposes  of  the  case  and 
avoids  the  necessity  of  referring  to  the  others. 

The  first  is  as  to  the  measure  of  damages  on  the  injunction  bond. 
So  far  as  respects  the  fees  and  expenses  incurred  in  obtaining  a  dis- 
solution of  the  injunction,  it  is  conceded  that  they  were  recoverable. 
So  the  court  instructed,  and  the  jury  found  the  amount.  But  plain- 
tiff claims  that  in  addition  he  is  entitled  to  recover  the  value  of  the 
building  and  improvements  which  he  put  upon  the  premises, 
*394  and  which  by  the  in^junction  he  was  prevented  from  remov- 
ing. It  appears  that  since  CampbeU  obtained  restitution  he 
has  sold  the  property,  and  delivered  possession  to  a  third  party.  Now 
the  argument  of  plaintiff  is  that  his  money  put  these  improvements 
upon  the  premises;  that  equitably  they  were  his,  but  by  the  injunc- 
tion he  was  prevented  from  taking  possession  of  them  and  removing 
them  from  the  lot;  and  that  Campbell  has  since  sold  and  converted 
them  to  his  own  use.  Authorities  are  cited  to  show  that  in  estimat- 
ing damages  sustained  by  the  improper  issue  of  an  injunction  the 
courts  proceed  upon  equitable  grounds,  and  it  is  contended  that 
equitably  Coonradt  is  entitled  to  recover  of  Campbell  the  value  of 
such  improvements.  We  think  it  clearly  appears  that  the  improve* 
ments  were  so  placed  upon  the  ground  as  to  become  a  part  of  the 
realty.  The  building  was  a  dwelling-house  placed  upon  stone  foun- 
dations, so  placed  by  one  claiming  to  be  the  owner.  They  constitute 
a  part  of  the  realty,  and  go  with  the  ground  itself  to  him  who  shall 
finally  be  adjudged  the  owner  of  such  ground.  Now  that  ownership 
has  not  yet  been  adjudicated.  Coonradt  holds  a  tax  deed.  He 
may  yet  bring  an  action  in  ejectment,  and  in  such  action  his  title 
by  tax  deed  may  be  adjudged  good,  and  then  he  will  take  the*  lot 
with  all  the  improvements ;  and  it  surely  would  be  inequitable  .to  per^ 
mit  him  now  to  recover,  the  value  of  the -improyements  when  .here- 
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after  he  may  recover  the  improvements  themselves.  The  dissolu- 
tion of  the  injunction  was  sustained,  not  on  the  ground  that  Goon* 
radt  equitably  owned  the  improvements,  and  therefore  had  a  right  to 
remove  them,  but  solely  on  the  ground  that  Campbell  had  sufficient 
protection  in  the  obligations  of  the  appeal-bond.  Until  it  is  finally 
adjudged  that  Coonradt  is  not  the  owner  of  the  lot,  it  cannot  be  held 
that  he  has  suffered  damages  in  the  .value  of  the  improvements  by 
being  restrained  from  removing  them.  We  do  not  wish  to  be  under- 
stood as  intimating  in  this  that  if,  in  some  subsequent  action  in  which 
the  question  is  properly  in  issue,  Goonradt*s  title  shall  be  adjudged 

invalid,  be  can  then  maintain  a  further  action  to  recover  the 
*395     value  of  these  improvements.    It  may  be  that  his  own  mis^con- 

duct  will  even  then  prove  a  bar  to  any  relief.  We  do  not  de- 
cide that  question,  however,  but  leave  it  entirely  open,  and  only  say 
this  to  guard  against  any  possible  misapprehension.  All  we  decide 
at  present  is  that,  with  the  question  of  title  undetermined,  Coonradt 
is  not  entitled  to  recover  the  value  of  the  improvements  in  this  action 
ou  the  injunction  bond. 

Now  on  the  other  hand,  what  damages  was  Campbell  entitled  to 
recover  on  the  appeal-bond  ?  That  bond  was  conditioned  as  follows : 
'And  if  upon  further  trial  of  the  case  judgment  be  rendered  againsi 
him,  he  will  pay  double  the  value  of  the  use  and  occupancy  of  the 
said  lot  from  the  date  of  this  undertaking  until  the  delivery  of  the 
property  pursuant  to  the  judgment."  Upon  this,  plaintiff  makes  two 
points:  Firsts  this  bond  it  will  be  perceived  is  conditioned  to  pay 
double  the  value  of  the  use.  After  the  second  trial  in  the  district 
court  Coonradt  took  the  case  up  on  error,  and  stayed  proceedings  by 
an  ordinary  supersedeas  bond.  Now  it  is  contended  that  this  sujper- 
iedeas  bond  did  away  with  and  took  the  place  of  the  appeal-bond ; 
that  under  it  there  was  only  single,  and  hot  double,  liability,  and  that 
therefore,  while  it  was  in  force,  Campbell  was  entitled  to  recover  only 
the  actiral  rental  value,  and  not  double  that  amount.  This  is  a  mis- 
take. The  appeal-bond  continued  in  force  from  the  time  it  was  given 
until  the  property  was  restored  under  the  final  judgment.  The  su' 
persedeas  bond  was  only  additional  security,  having  in  no  manner  set 
aside  the  obligations  of  the  appeal-bond.  It  was  entirely  optional 
with  Coonradt  whether  be  took  the  judgment  against  him  in  the  dis- 
trict court  up  to  this  for  review,  and  entirely  optional  whether  if  he 
did  take  it  up  he  should  stay  the  enforcement  of  that  judgment  by  a 
supersedeas.  His  election  to  continue  the  litigation  further,  and  to 
stay  proceedings,  in  no  manner  released  him  from  the  liabilities  as- 
sumed by  this  appeal-bond.  Second,  there  was  testimony  tending  to 
show  that  the  rental  value  of  the  lot  without  any  improvements  on  it 
was  little  or  nothing,  while  with  the  improvements  it  was  from  $7  to 

$10  a  month.  Now  the  plaintiff  contends  that  the  appeal- 
*396     bond  in  terms  specifies  *the  rental  value  of  the  lot,  and  that 

therefore  he  is  only  liable  for  the  rental  value  of  the  lot  with* 
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out  any  improyements ;  and  farther  that,  as  the  improvements  were 
placed  upon  the  lot  by  himself,  he  ought  not  to  be  oompelled  to  pay 
anything  on  acoount  of  the  additioqal  rental  value  given  to  the  prem- 
ises by  reason  of  such  improvements.  It  :may  Be  remarked  here  that 
the  testimony  shows  that  the  improvements  were  all  completed  be- 
fore the  commencement  of  the  action  of  forcible  entry.  The  court 
instructed  and  the  jury  found. in  favor  of  Campbell  the  rental  value 
of  the  property  as  it  stood.  This  we  think  was  right.  The  improve- 
ments, as  we  have  seen,  were  a  part  of  the  realty;  and  where  a  tract 
of  ground  is  described  in  a  deed  or  other  instrument,  all  is  presumed 
to  be  included  which  is  a  part  of  that  realty.  The  final  judgment  in 
the  action  of  forcible  entry  and  detainer  has  settled  the  question  of 
Campbell's  right  to  the  possession  of  the  property  in  the  condition  it 
was  at  the  time  he  commenced  the  action;  and  Coonradt,  having  kept 
him  out  of  the  possession  during  the  pendency  of  such  action,  is  lia- 
ble to  him  by  the  terms  of  his  appeal-bond  in  doable  the  rental  value. 
If  this  result  bears  hardly  upon  Coonradt,  it  is  due  to  his  own  wrong- 
ful conduct  in  forcing  an  entrance  into  property  fenced  and  in  the 
possession  of  another. 

These  are  the  vital  questions  in  the  case.  The  ruling  of  the  oourt 
in  respect  io  them  was  right.  The  jury  found  specially  upon  them. 
There  is  no  question  but  that  their  finding  was  correct  upon  the  tes- 
timony. It  is  unnecessary  to  consider  the  other  questions  made  by 
counsel,  for,  whether  there  was  any  technical  error  or  not  in  them,  it 
would  not  affect  the  determination  of  these  vital  matters.  As  to 
them  the  decision  was  right,  and  therefore  the  judgment  must  be  af- 
firmed. 

(Ail  the  justices  concurring.) 


*397    *Statb  of  Kamsab  ex  rel.  Edward  M.  Bill  v.  Jambs  H.  Elt* 

iNG  and  others. 

January  Term,  1888. 

1.  Slection:  Bribed  Vote:  Not  Counted.  A  vote  which  is  cast  by  the 
voter  upon  any  question,  in  consideration  of  money  or  property  given  to 
the  voter  personally,  is  void,  and  will  never  be  counted. 

2. :  Candidate:  When  Denied  Ofiice.    A  candidate  who  gives  or 

offers  a  voter  any  money  or  other  property  for  his  vote  will  be  denied  the 
office  which  in  this  way  he  is  seeking  to  obtain.  Gomp.  Laws  1879,  p. 
403,  §  85,  par.  4. 

8. :  Bribery:  Rule,  when  Enforced.    This  rule  will  be  enforced 

(a)  even  though,  without  counting  the  vote  bribed  or  sought  to  be  bribed, 
the  candidate  has  a  clear  majority  of  the  votes  cast;  (6)  or  though  the 
bribery  was  Indirectly  attempted  by  an  offer  to  discharge  the  duties  of 
the  office  at  less  than  the  stated  salary,  and  thus  pro  tanto  to  reduce  the 
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taxation  upon  each  individual;  (c)  or  even  though  the  bribery  consists 
only  in  an  offer  to  make  a  donation  to  some  public  purpose,  and  thus  pre- 
senting to  the  voter  other  considerations  than  those  of  personal  fitness 
for  the  office. 


4. :  County-Seat:  Votes,  when  not  Vitiated.     But  where  the 

question  is  as  to  the  location  of  a  county-seat,  that  question  is  one  of  con- 
venience and  material  advantages;  and  where  citizens  of  a  town,  con- 
testing for  such  county-seat,  offer  to  donate  money  or  other  property  to 
the  county  in  case  the  county-seat  is  located  at  such  town,  that  offer  pre- 
sents no  considerations  wtiich  may  not  properly  be  considered  by  the 
electors,  and  vitiates  no  votes  cast  in  pursuance  of  such  offer. 

Error  from  Biee  district  conrt. 

Wlien  the  county  of  Ness  was  organized,  in  April,  1880,  the  town 
of  Sidney  was  designated  as  the  connty-seat.  Jnne  1,  1880,  an  elec- 
tion was  held  for  the  purpose  of  permanently  locating  the  oounty- 
seat,  at  which  election  four  different  places  were  candidates.  After 
the  election  and  the  canvass  of  the  votes  cast  thereat,  Ness  City  was 
declared  duly  elected,  and  the  county  officers  removed  their  offices  to 
that  place.  This  action  was  brought  on  the  relation  of  Edward  M. 
Bill  against  James  H.  Elting  and  all  the  other  county  officers,  pray- 
ing that  a  writ  of  mandamus  be  issued  to  each  and  all  of  the  defend- 
ants, requiring  and  compelling  them  to  remove  their  offices  to 
*d98  Sidney,  as  the  county-seat;  alleging  fraud,  oor^ruption,  and 
bribery  on  the  part  of  certain  parties  to  procure  the  location 
of  the  county-seat  at  Ness  City,  at  and  before  the  election.  The  cans^ 
was  tried  at  the  February  term,  1883.  The  court  held  the  case  un- 
der advisement  from  February  4  until  September  20, 1882,  when  the 
peremptory  writ  of  mandamtu  was  denied,  and  judgment  was  ren- 
dered against  the  plaintiff  for  costs.  The  plaintiff  brings  the  case 
here. 

Ansel  R.  Clark  and  NeUon  Adams,  for  plaintiff  in  error. 

c/.  (7.  Mohler,  for  defendants  in  error. 

Brewer,  J.  This  is  a  contest  over  a  county-seat  election.  Passing 
by  all  the  preliminary  questions,  we  find  these  facts  as  stated  by  the 
eoort:  The  result  of  the  election  for  the  county-seat  of  Ness  county 
showed  that  Ness  City  received  390,  Sidney  276,  Waterport  50,  and 
Clarinda  14  votes;  apparently,  therefore,  Ness  City  received  a  clear 
inajority  of  all  the  votes  cast,  and  was  by  the  county  commissioners 
doly  declared  the  county-seat.  It  further  appears  from  the  findings 
of  the  court  that  said  Ness  City  was  unincorporated  at  the  time  of 
said  election ;  that  the  owners  of  the  town-eite  offered  to  the  county 
of  Ness  every  alternate  undeeded  lot  in  said  town,  containing  and 
amounting  to  sizty«five  acres  of  land,  provided  said  cotinty-seat  was 
located  at  Ness  City ;  that  certain  parties,  the  owners  of  an  addition 
to  Ness  City,  offered  ninety  acres  to  the  county  upon  the  same  con- 
ditions, and  also  that  three  of  said  owners  of  the  town-site  executed 
>  penal  bond  to  seven  electors  named  therein,  in  the  sum  of  $250, 
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for  the  conveyance  to  the  county  of  fifty  acres  at  and  near  Ness  City, 
in  case  the  said  electors  should  vote  for  Ness  City  and  it  should  be- 
come the  county-seat ;  that  the  value  of  this  property  thus  ofifered  to 
Ness  county  was  $1,000;  that  some  135  legal  voters  of  Ness  county 

were  influenced  in  whole  or  in  part  by  these  offers  to  vote  for 
*399     Ness  City  as  the  county-seat,  *and  that  had  it  not  been  for 

these  offers  Ness  City  would  not  have  received  a  majority  of 
the  votes. 

Notwithstanding  these  facts,  the  district  court  sustained  the  result 
of  the  election  as  declared  by  the  commissioners,  and  now  the  plain- 
tiff alleges  error.  That  a  purchased  vote  given  for  an  individual 
candidate  for  office  is  not  be  counted,  is  conceded.  So,  also,  that  a 
candidate  for  office  who  purchases  a  vote  therefor  is  not  to  have  the 
office,  is  also  beyond  question.  Our  statute  respecting  contesting 
elections  provides,  as  one  of  the  grounds  of  contest,  that  "the  contestee 
has  given  or  offered  any  elector,  or  any  judge,  clerk,  or  canvasser  of 
the  election,  any  bribe  or  reward,* in  money,  property,  or  thing  of 
value,  for  the  purpose  of  procuring  his  election/'  Gomp.  Laws  1879, 
p.  403,  §  85,  par.  4.  As  a  consequence  of  these  rules  it  has  been  held 
that  a  candidate  for  an  office  to  which  is  attached  a  fixed  salary,  who 
offers  to  the  electors  to  discharge,  if  elected,  the  dnties  of  such  office 
at  less  than  the  stated  salary,  is  not  entitled  to  have  counted  for  him 
any  votes  given  in  consideration  of  such  promise.  Btate^v.  Purdy,  36 
Wis.  213;  State  v.  Collier,  72  Mo.  13;  Carrothers  v.  Bussell,  58  Iowa. 
350,  5  N.  W.  Bep.  499.  See,  also,  Nichols  v.  Mudgett,  32  Yt.  546; 
Cook  V.  Shipman,  24  111.  614;  Tucker  v.  Aiken,  7  N.  H.  113;  State 
V.  Olin,  23  Wis.  309.  In  the  case  from  36  Wis.  supra^  the  court,  aftor 
referring  to  a  number  of  authorities,  uses  this  language: 

"  The  doctrine  which  we  think  is  established  by  the  foregoing  authorities, 
and  which  we  believe  to  be  sound  in  principle,  is  that  a  vote  given  for  a 
candidate  for  a  public  ofTice  in  consideration  of  his  promise,  in  case  he  shall 
be  elected,  to  donate  a  sum  of  money  or  other  valuable  thing  to  a  third  party, 
whether  such  party  be  an  individual,  a  county,  or  any  other  corporation,  is 
void." 

We  have  no  doubt  of  the  correctness  of  this  doctrine ;  and  in  view 
yl  the  fact  that  the  great  danger  which  now  lies  in  the  path  of  free 
institutions  is  the  use  of  money  in  elections,  the  scope  of  this  health- 
ful doctrine  should  in  no  manner  be  limited  or  abridged  by 
*400  the  courts.  The  purity  of  the  *ballot.box  should  be  insisted 
upon  at  all  times  and  in  all  places.  Only  in  that  way  can 
be  upheld  and  maintained  the  integrity,  and  therefore  the  perma- 
nence, of  popular  government.  Counsel  for  plaintiff  in  error  invoke 
the  application  of  this  doctrine,  and  insist  that  it  is  controlling  in 
this  case,  and  compels  a  reversal  of  the  judgment  of  the  district 
court.  Counsel  for  the  defendants  in  error  insists  that  there  is  a 
marked  distinction  between  the  cases  cited  and  the  one  at  bar;  that 
no  authority  can  be  found  vitiating  an  election  like  this ;  and  that  it 
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wonid  be  a  gross  interference  with  the  freedom  of  the  electors  to  deny 
them  the  result  of  this  election.  Hd  refers  to  the  case  cited  by  the 
otber  side  from  36  Wis.,  and  calls  attention  to  the  following  language 
of  the  court,  drawing  a  distinction  between  that  case  and  one  like 
the  present : 

"Reference  should  be  made  to  the  cases  which  have  sustained  the  validity 
of  bids  or  pecuniary  offers  to  secure  the  location  of  public  buildings  at  some 
particular  place.  We  have  no  controversy  with  these  cases  here.  The  dis- 
tinction between  the  election  of  public  officers,  to  whom  for  the  time  being 
the  exercise  of  the  functions  of  sovereignty  is  intrusted,  and  tlie  mere  choice 
of  a  site  for  a  public  building,  is  quite  apparent.  The  former  involves,  or 
may  involve,  the  integrity  of  the  government,  and  the  preservation  of  the 
principles  upon  which  it  is  founded;  while  the  latter  is  only  a  matter  of  pub^ 
lie  convenience  or  pecunlai^  interest,  involving  no  fundamental  principled 
whatever." 

It  becomes  necessary  to  analyze  the  principles  which  underlie  the 
decisions  cited,  in  order  to  ascertain  how  far  they  are  applicable  here. 
When  a  candidate  gives  an  elector  personally  money  or  property, 
there  is  a  direct  attempt  to  influence  his  vote  by  pecuniary  consider- 
ations. The  expectation  is  -tbiat  such  vote  will  be  controlled,  not  by 
the  elector's  judgment  of  the  fitness  of  the  candidate  for  the  office, 
bat  by  the  pecuniary  benefit  he  has  received.  In  other  words,  it  is 
money  and  not  judgment  which  directs  the  ballot ;  and  so  the  elec- 
tion turns  not  on  considerations  of  fitness  or  public  good,  but  of  pri- 
vate gain.  Let  such  be  tolerated,  and  elections  will  be  sim- 
*401  ply  the  measure  of  the  size  of  the  candidates'  ^purses.  In  the 
closing  and  degenerate  days  of  Rome's  august  empire,  preced- 
ing its  immediate  downfall,  the  imperial  purple  was  sold  at  public 
auction  to  the  highest  bidder.  Equally  base  and  equally  significant  of 
present  decay  and  impending  downfall  would  be  the  toleration  of  the 
private  purchase  of  electoral  votes.  That  which  is  wrong  when  done 
directly,  is  equally  wrong  when  done  indirectly.  Salaries  are  paid 
by  taxation,  and  when  a  candidate  offers  to  take  less  than  the  stated 
salary,  he  offers  to  reduce  pro  tanto  the  amount  of  taxes  which  each 
individual  must  pay.  If  the  candidate  went  to  each  elector  and  of- 
fered to  pay  one  dollar  of  his  taxes,  that  clearly  would  be  direct  brib- 
ery; and  when  he  offers  to  take  such  a  salary  as  will  reduce  the  tax 
opon  each  tax-payer  one  dollar,  he  is  indirectly  making  the  same  of- 
fer of  pecuniary  gain  to  the  voter;  so  that  those  cases  rest  upon  the 
simple  proposition  that  the  election  of  a  candidate  for  office  cannot 
be  secured  by  personal  bribery  offered  directly  or  indirectly  to  the 
^oter.  A  notable  case  illastrating  this  principle  took  place  in  Mas- 
Baehusetts  in  1810.  At  that  time  each  town  was  required  to  pay  the 
expenses  of  its  own  representatives  in  the  general  assembly.  The 
town  of  Gloucester  was  entitled  to  six  members,  but  for  economical 
eonsiderations  the  town  had  been  in  the  habit  of  sending  only  two. 
^or  political  reasons,  that  year  it  was  thought  best  to  send  the  fall 
delegation,  and,  with  a  view  to  induce  the  town  to  do. this,  certain 
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citizens  gave  a  bond,  conditioned  that  the  expense  of  the  full  dele- 
gation should  not  exceed  to  the  town  the  pay  of  two  members ;  and 
thereupon  a  full  delegation  was  elected.  Although  the  members 
elected  had  no  agency  in  procuring  such  bond,  the  house  of  represent- 
atives, by  a  vote  of  224  to  125|  declared  the  election  void,  and  the 
seats  of  the  entire  delegation  vacated.  Reports  of  Controverted  Elec- 
tion Gases,  by  Gushing,  Story,  and  Josslyn,  97. 

A  further  question  may  arise  when  the  offer  of  the  candidate  car- 
ries with  it  no  pecuniary  benefit  to  the  voter.     As,  for  in- 
*402     stance,  should  a  candidate  for  a  county  oflSce  offer  to  *give,  if 
elected,  a  portion  of  his  salary  for  the  erection  of  a  public 
fountain ;  or  if  a  candidate  for  a  state  office  should  offer  if  elected 
to  endow  a  chair  in  some  college — here  it  may  be  said  that  the  voter 
is  in  no  way  influenced  by  considerations  of  personal  gain.     He  re- 
ceives no  money  in  hand,  his  taxes  will  not  be  reduced,  and  he  may 
in  no  manner  be  pecuniarily  benefited  by  the  donation.     This  pre- 
sents a  case  going  still  beyond  those  which  have  been  decided,  and 
yet  very  probably  the  same  decision  should  control  such  a  case,  and 
for  this  reason:  wrong  considerations  are  thrown  into  the  scale  to 
influence  the  vote  of  the  elector.    The  theory  of  popular  government 
is  that  the  most  worthy  should  hold  the  offices.     Personal  fitness — 
and  in  that  is  included  moral  character,  intellectual  ability,  social 
standing,  habits  of  life,  and  political  convictions*-is  the  single  test 
which  the  law  will  recognize.     That  which  throws  other  considera- 
tions into  the  scale,  and  to  that  extent  tends  to  weaken  the  power  of 
personal  fitness,  should  not  be  tolerated.     It  tends  to  turn  away  the 
thought  of  the  voter  from  the  one  question  which  should  be  para- 
mount in  his  mind  when  he  deposits  his  ballot.     It  is,  in  spirit  at 
least,  bribery,  more  insidious,  and  therefore  more  dangerous,  than 
the  grosser  form  of  directly  offering  money  to  the  voter. 

Do  these  considerations  apply  to  the  case  at  bar  ?  We  think  not, 
and  for  these  reasons :  There  is  no  question  of  moral  character  or 
personal  fitness  involved ;  the  question  is  really  and  solely  one  of  con- 
venience and  material  advantages.  A  state  capital  or  a  county-seat 
is  selected  because  of  the  supposed  material  advantages  it  offers  for 
the  transaction  of  public  business.  Among  these  are  centrality  of 
location,  convenience  of  access,  the  number  and  condition  of  the 
roads  leading  to  and  from  it,  the  halls,  office-rooms,  hotels,  and  other 
conveniences  which  it  may  have  for  the  accommodation  of  those  hav- 
ing occasion  to  visit  such  capital  or  county-seat,  and  for  the  trans- 
action of  public  business  there.  It  is  therefore  primarily,  i' 
*403  not  solely,  *a  question  of  material  advantages;  and  an  offer 
by  a  municipality  or  any  of  its  citizens  to  increase  those  ad- 
vantages introduces  no  foreign  or  improper  matter  to  the  considera- 
tion of  the  voter.  If  of  two  towns,  candidates  for  the  coonty-seat, 
the  one  has  good  roads,  bridges,  and  other  means  of  access  from  ail 
parts  of  the  county,  and  the  other  has  not,  every  voter  in  casting  his 
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ballot  considers,  and  has  a  right  to  consider  and  be  influenced  by, 
socb  saperior  and  material  advantages ;  and  if  neither  place  ia  so 
fortunate  in  this  respect,  and  the  citizens  of  either  proffer  to  furnish 
sacb  coDTeniences,  each  proffer  presents  a  consideration  which  may 
fairly  be  weighed  by  the  voter.  Therefore  his  thought  is  not  turned 
away  from  the  true  question  before  him;  such  considerations  enter 
into  and  form  a  part  of  the  fitness  of  the  place.  The  choice  of  a 
county-seat  is  like  the  location  of  a  railroad, — a  purely  business  ques- 
tion, and  determined  by  the  material  advantages  offered.  As  it  is 
00  offense  against  morals  or  public  policy  for  the  citizens  of  a  place 
to  offer  material  inducements  for  the  location  of  a  railroad,  neither 
is  it  for  them  to  offer  inducements  for  the  location  of  a  county-seat. 
The  history  of  every  state  is  full  of  instances  in  which  the  location  of 
a  coantj-seat,  a  capital,  or  a  public  institution,  has  been  secured  by 
the  offer  of  material  inducements,  and  no  case  have  we  been  able  to 
find  in  which  such  location  has  thereby  been  declared  void.  Ih.  the 
contest  over  our  own  state  capital,  it  is  a  well-known  fact  that  the 
city  of  Topeka  offered  to  donate  the  present  state-house  grounds,  if 
the  capital  were  located  here.  Doubtless  that  offer  influenced  many 
votes,  yet  no  one  for  a  moment  supposed  that  the  election  was  thereby 
invalidated.  The  legislature  of  1863  attached,  as  a  condition  to  the 
location  of  the  normal  school  at  Emporia,  a  provision  that  a  tract  of 
twenty  acres,  adjacent  to  the  town-site,  should  be  donated  and  se- 
cured to  the  state.  The  Osborne  City  Company  built  a  court-house, 
and  donated  it,  with  the  block  on  which  it  stood,  to  Osborne  county, 
on  condition  that  the  county-seat  should  be  located  at  Osborne  City. 

YoxaU  V.  Commissioners  Osborne  Co.,  20  Kan.  *581.  And 
*404    within  the  knowledge  of  us  all,  *many  similar  instances  have 

occurred  in  the  history  of  this  state.  It  is  true  that  the  fre- 
quency with  which  an  act  is  done  does  not  establish  its  moral  char- 
acter, or  prove  that  it  is  right.  But  still  the  fact  that  it  has  occurred 
BO  often,  and  has  been  hitherto  unchallenged,  especially  when  there 
is  80  much  feeling  as  there  is  in  county-seat  election  cases,  is  some 
evidence  tending  to  show  that  in  the  general  judgment  there  is  noth- 
ing immoral  or  improper  in  such  act.  So  far  as  authorities  can  be 
found,  they  sustain  the  foregoing  conclusions.  The  case  of  Dishon 
V.Smith,  10  Iowa,  212,  is  directly  in  point.  There  the  citizens  of 
the  town  of  Marshall,  a  contestant  for  the  county-seat,  offered  to  pay 
$500  for  the  building  of  bridgea  across  the  Iowa  river,  upon*  the  ex- 
press condition  that  the  citizens  of  Marion  township  would  vote  for 
Marshall  as  the  county-seat;  they  also  offered  certain  real  estate  in 
the  town  of  Marshall  to  the  county,  upon  the  condition  that  the  peo- 
ple should  locate  the  couLty-seat  at  said  town.  And  it  was  held 
that  such  acts  were  not  bribery,  and  did  not  invalidate  the  election. 
In  discussing  the  question,  the  court  uses  this  language : 

"We  do  not  think  the  giving  facilities  for  the  public  convenience  to  the 
^iiole  county,  suchas  furnishing  a  building  for  the  courts  and  offices,  and 
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thus  relieving  the  county  from  a  burden  of  expense,  amounts  to  bribery. 
Nor  would  the  giving  property,  though  not  of  that  specific  character,  but  yet 
adapted  to  reducing  the  expense  of  a  change.  If  the  people  of  a  town  desire 
a  county-seat  located  at  such  a  place,  there  is  no  wrong  and  no  corn'^ption  in 
their  offering  and  giving  facilities  to  produce  that  result.  Either  in  build- 
ings and  offices  direct  for  the  use  of  the  public,  or  in  property  or  money  to 
produce  the  facilities,  they  may  offer  to  take  away  or  to  lessen  the  pecuniary 
burden  which  would  come  upon  that  public,  the  county,  by  the  location,  or 
by  a  change  of  location.  And  this  cannot  be  bribery.  And  it  may  be  doubted 
whether  such  an  act  can  become  bribery  when  the  offer  is  to  the  whole 
county,  and  upon  a  matter  of  county  interest  only." 

The  recent  case  of  Hall  v.  Marshall,  Kentucky  court  of  appeals^ 
December  16, 1882, 2  Ey.  Law  J.  518,  is  also  directly  in  point. 
*405  In  State  v.  Supervisors  Portage  Co.,  24  Wis.  49,  it  was  *held 
that  the  legislature  could  lawfully  provide  that  after  a  ma- 
jority of  votes  had  been  cast  in  favor  of  the  removal  of  a  county-seat 
to  a  certain  city,  it  should  not  be  removed  to  such  city  until  it  had 
placed  at  the  control  of  the  county  supervisors  a  specified  sum  of 
money.  See,  also,  Commissioners  Lucas  Co.  v.  Hunt,  5  Ohio  St. 
488;  Newton  v.  Commissioners  Mahoning  Co.,  26  Ohio  St.  618,  100 
U.  S.  648;  Twiford  V.  Alamakee  Co.,  4  G.Greene,  60;  People  v.  St. 
Clair  Co.,  15  Mich.  85;  Attorney  General  v.  Supervisors  Lake  Co.^ 
S3  Mich.  289;  Warren  Co.  v.  Patterson,  56  111.  Ill;  Gilmore  v. 
Hay  worth,  26  Tex.  89;  Calaveras  Co.  v.  Brockway,  30  Cal.  325 ;  Al- 
ley V.  Denson,  8  Tex.  297;  Adams  v.  Logan  Co.,  11  111.  337;  Arm- 
strong v.  Commissioners  Dearborn  Co.,  4  Blackf.  208.  Our  own 
statute  seems  also  impliedly  to  recognize  such  a  transaction,  (Comp. 
Laws  1879,  p.  313,  c.  26,  §  2;)  for  it  speaks  of  the  donation  of  county 
buildings,  which  common  experience  shows  is  seldom  made  except  as 
a  condition  of  securing  a  county-seat. 

We  think,  therefore,  in  conclusion,  that  while  the  court  should  be 
careful  not  to  sanction  anything  that  looks  like  bribery,  or  which  will 
interfere  with  the  purity  of  elections,  it  cannot  be  adjudged  in  this 
case  that  the  acts  complained  of  were  such  as  would  vitiate  the  elec- 
tion, or  deny  to  the  electors  the  county-seat  which  they  have  chosen. 
The  judgment  of  the  district  court  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 
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,  •  ^  f\  • I  •         I  • , 

*406    *G.  C.  Kandolpe  and  others  v.  H.  F«  Simon  i^nd  auothei:. 

January  Term,  1883.  «       , ; 

1.  Prison  Bounds:  No  Breacli  of  Undertaking.    Where  an  undertaMng 

for  prison  bounds  is  given  under  section  511  of  the  Code  of  Civil  Froced- 
are,  and  the  judgment  debtor  eontinues'to  reside  within  the  limits  of  the 
county,  and  is  endeavoring  in  good  faith  to  comply  with  every  letter  of 
the  undertaking,  but  ignorantly,  and  through  misapprehension  from  wrong 
information  as  to  the  exact  location  of  the  county  line,  steps  for  a  few 
minutes  a  few  feet  outside  the  boundaries  of  the  county;  and  upon  being 
oorreetly  informed  as  to  the  county  line,  immediately  steps  back  across 
sach  line,  Mdt  that  such  slight,  temporary,  and  unintentional  overstep- 
ping of  the  county  line  cannot  be  adjudged  such  a  breach  of  the  un4er- 
taking  as  to  render  his  sureties  liable  for  the  debt* 

2.  Order :  Conclusiveness.    Where  the  district  court  ox  judge  is  authorized 

by  the  statute  to  make  an  order,  and  an  application  is  made  by  one  party, 
upon  notice  for  such  oixler,  and  both  parties  appear,  and  the  application 
is  such  as  to  call  for  judicial  consideration  and  action,  and  upon  the  hear- 
ing the  order  is  made»  ?heldf  that  such  order  cannot  be  adjudged  void  in  a 
collateral  proceeding;  and  this  notwithstanding  that  such  order  mig^t 
have  been  set  aside  by  proceedings  in  error  on  the  ground  that  the  facts 
presented  were  not  sufficient  to  justify  the  order. 

[3.  Equity.  The  principles  of  equity  permeate  all  the  rules  and  proceedings 
of  law;  and  courts  of  justice,  in  administering  the  rights  of  parties,  1oq« 
b^ond  the  form  and  the  letter  to  the  substance  and  spirit.] 

•  •{ 
Error  from  Sumner  district  court. 

Action  on  an  undertaking  given  under  section  511  of  the  Giyil.Qo^, 
brought  by  H.  F.  Simon  &  Morse  against  G.  G.  Baoddolph  as.priu- 
cipal  and  J.  F.  Hickman  and  John  Q*  Woods  as  sureties,  for  ai^f^ed 
breaches  of  the  undertaking.  Trial  by  the  court  without  a  jury^  at 
the  April  term,  1883,  H.  G.  B,,  judge  pro  tem»,  presidingi  and,  .judg- 
ment for  plaintiffs.  The  defendants  bariqg  the  case  here.  , ,  ., 
Herriek  d  Oeorge  and  J.  M.  Orakam,  for  plaintiffs  in  ^rror. 
liaac  O.  Reedg  for  defendants  in  error.                                       .  •  t 

.    ii 

Bbkw£b,  J.     This  was  an  action  on  an  undertaking  givQa  under 

section  511,  Code  of  Civil  Procedure;  and  the  principal  question 

is  whether  the  faots  show  any  breach   of  that  i^ndertak- 

*407    *iBg.     It  appears  that  on  the  twenty-third  of  Ap/Ut  )880,  de^ 

fendants  in  error  .obtained  a  personal  judgment  a^inat  G.  (^ 

Baadolph,  one  of  the  plaintiffs  in  error.     Thereafter,  xxfcfa  pirqper 

proeee<UDgs,  an  exiecution  against  the  persoA  haying  beeu  ia9ued>9 

Bandolph  waa  arrested,  and  gave. the  undertaking  sued  op.     Priaw 

bounds,  by  said  section,  are  cor^es^tensive  with  the  limits  of  the.oounty ; 

&Dd  tbe  condition  of.  the  undertaking  is  that  if  the  debtor  goesLJI^i- 

yond  the  prison  bounds  before  beipg  discharged  by  law,  the  sur^iep 

^  pay  the  amount  of  the  judgment.    All  these  .pro<^eedings  were 

in  Sumner  eounty ;  and  tbe  single  question  presentedf  as  l^era- 

v.29k— 19 


290  KANSAS   REPORTS. 

tofore  stated,  is  whether  the  principal  in  the  undertaking  went  oat- 
side  the  limits  of  Sumner  county  under  such  oireumBtance's  as  to  con- 
stitute a  breach  of  the  undertaking.     Two  breaches  are  alleged.     The 
first  arises  on  these  facts :    Geuda  springs  are  situated  on  the  oountj 
line  between  Sumner  and  Cowley  counties.     The  bath-houae  is  in 
Cowley  county,  from  sixty  to  one  hundred  feet  east  of  the  county  line. 
Randolph  visited  the  springs  one  Sunday  in  eompany  with  some 
friends,  and  being  informed  and  supposing  that  the  bath-house  was 
within  the  limits  of  Sumner  county,  went  thither.     After  being  there 
a  few  minutes  he  was  informed  that  the  bath-house  was  in  Cowley 
county,  and  east  of  the  Sumner  county  line.     Immediately  thereafter 
he  returned  west  of  the  line;  and  the  question  now  is  whether  that 
constituted  a  breach  of  the  undertaking.     Tried  by  the  letter  of  the 
undertaking,  unquestionably  it  was,  for  the  bath-house  was  in  fact  a 
few  feet  east  of  the  line.     The  sureties  in  the  undertaking  stipulated 
that  if  Randolph  went  outside  the  county  limits^  they  would  pay  the 
debt.     He  did  in  fact  go  outside  the  county  line;  therefore,  as  coun- 
sel for  defendants  in  error  argues,  there  was  an  unquestioned  and 
voluntary  breach  of  the  terms  of  the  undertaking.     It  matters  not 
that  Randolph's  action  was  through  mistake,  that  in  fact  he  was  bat 
a  few  feet  over  the  county  line,  and  there  but  for  a  few  minutes;  it  is 
as  much  a  breach  as  though  he  had  intentionally  gone  miles  beyond 

the  county  line  and  there  stayed  for  months.  In  support  of 
*408    this  *he  cites  the  following  authorities :    Burroughs  v.  Lowder, 

8  Mass.  373;  Reed  v.  Fullum,  3  Pick.  158;  Trull  v.  Wheeler, 
19  Pick.  240;  Farley  v.  Randall,  22  Pick.  146;  Dsley  v.  Jewett,  3 
Mete.  439;  Bissell  v.  Eip,  5  Johns.  89, 

We  have  examined  these  authorities,  and  think  they  sustain  the 
claim  of  defendants  in  erron  They  lay  down  the  proposition  that 
any  overstepping  of  the  prison  limits,  no  matter  how  minute  or 
unintentional,  constitutes  a  breach  of  the  undertaking  which  ren- 
ders the  sureties  liable  for  the  amount  of  the  debt.  This  was  in  har- 
mony with  the  general  course  of  ruling  at  the  common  law,  which 
laid  great  stress  on  minuteness,  exactness,  and  form;  and  which,  by 
its  subordination  to  matters  of  form  and  technicality,  compelled  the 
growth  and  development  of  the  co-ordinate  and  beneficial  system  of 
equity,  whose  cardinal  doctrine  is  to  regard  substance  rather  than 
form.  To-day  the  two  systems  are  blended.  The  healthful  princi- 
ples of  equity  permeate  all  the  rules  and.  proceedings  of  law,  and 
courts  of  justice  in  administering  the  rights  of  parties  look  beyond 
the  form  and  the  letter  to  the  substance  and  spirit.  Tried  by  these 
healthier  rules  of  interpretation,  what  is  the  intent  and  purpose  of  a 
debtor's  undertaking,  like  the  one  in  question?  The  procedure  as- 
similates that  of  the  old  equity  proceeding  of  ne  exeat  The  purpose 
is  to  keep  the  debtor  within  the  jurisdiction  of  the  court,  so  that  the 
proceeds  of  his  labor  may  be  reached  by  the  process  of  the  court  and 
subjected  to  the  payment  of  the  debt:    'It  is  not  intended  as  a  trap 
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to  catch  the  sureties,  and  to  trabsfer  to  them  the  burden  of  the  debt* 
or's  obligation*  It  means  that  tbe  debtor  shall  stay  within  the  limits 
of  the  county ;  that,  while  be  has  freedom  to  pursne  his  ordinary 
btiaiuess,  he  shall  yet  be  within  reaeh  of  the  process  of  the  court,  so 
that  the  proceeds  of  his  labor,  and  the  profits  of  his  business,  may  be 
reached  by  like  process  for  the  payment  of  his  debt.  Now  in  the 
ease  at  bar,  the  debtor  was  striving  to  obey  the  stipulations  of  the 
undertaking.  He  was  intending  to  live  up  to  its  terms.  Before  go- 
ing to  the  springs  be  made  inquiry,  and  was  informed  that  they  were 

within  the  limits  of  Sumner  county.  He  was  acting  in  the 
*409    utmost  good  *faitb,  intending  to  remain  within  the  jurisdic** 

tion  of  the  court,  and  to  keep  within  the  very  letter  of  his  un- 
dertaking. As  soon  as  he  found  the  mistake,  he  returned  within  the 
limits  of  his  county.  And,  notwithstanding  the  stringency  of  the  old 
ralings,  we  think  his  momentary,  slight,  and  unintentional  overstep- 
ping of  the  bounds  of  the  county  cannot  be  adjudged  such  a  violation 
of  the  conditions  of  his  undertaking  a.s  will  render  the  sureties  lia- 
ble for  his  debt.  We  do  not  doubt  that  if  the  debtor  intentionally 
passed  beyond  the  county  lines  for  ever  so  short  a  distance,  or  ever 
so  few  moments,  or  if  he  went  beyond  them  carelessly,  without  in- 
qaiiy,  and  in  utter  indifference  to  the  obligations  of  the  undertaking, 
it  would  have  to  be  adjudged  a  breach.  But  nothing  of  that  kind  ap- 
pears in  this  case.  Insurance  policies  often  contain  a  stipulation  that 
if  the  insured  die  by  his  own  hand,  the  policy  shall  be  void.  But  the 
general  construction  has  been  that  this  stipulation  does  not  apply  to 
eases  in  which  in  a  state  of  insanity,  or  by  an  accidental  blow,  the 
insured  kills  himself.  Only  an  intentional  act  is  contemplated.  Here 
there  was  no  intentional  breach.  The  language  of  the  undertaking, 
'shall  go,"  implies  voluntary  action.  If  Bandolph  had  been  carried 
forcibly  and  against  his  will  outside  the  counV*  no  breach  would  have 
been  claimed;  his  action  would  not  have  been  voluntary.  He  vol- 
untarily, it  is  true,  went  to  the  bath-house,  but  he  did  not  intention- 
ally go  outside  the  county.     There  was  no  voluntary  breach. 

Again,  where  time  contracts  are  entered  into,  courts  will  seize  upon 
the  slightest  excuse  to  prevent  a  forfeiture,  at  least  in  all  cases  in 
vbieh  the  adverse  party  has  suffered  no  loss  through  the  default.  And 
here  the  obligees  have  suffered  nothing  from  Bandolph's  act;  he  has 
not  fled  from  the  county;  has  not  put  himself  beyond  the  jurisdic- 
tion of  the  court,  and  is  not  seeking  to  avoid  any  liability.  We  find 
in  the  later  adjudications  no  decision  upon  a  question  like  this.     ThjB 

old  idto  of  the  law,  that  the  debtor  is  a  criminal,  has  long 
*410    since  passed  away.    It  is  simply  a  memory,  a  tradition,  and  *a 

fossil.  The  person  of  the  debtcNr  is  now  taken  only  in  case  of 
fraud,  and  even  then  he  can  obtain  the  freedom  of  the  county,  and 
his  continued  presence  within  the  county  is  insisted  upon,  rather  as 
a  means  to  secure  the  proceeds  of  his  further  labor,  than  as  a  punish- 
ment.   In  harmony  with  this,  and  with  the  general  equitaMe  rul« 
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logs  of  the  day,  it  seems  to  ns  that  a  mere  teehnioal,  slight,  tem- 
porary, and  anintentional  overstepping  of  the  limits  of  the  connty, 
shoald  not  be  adjudged  a  breach  of  the  undertaking.  The  oases  of 
Downer  v.  Dana,  19  Vt.  338,  and  Perkins  v.  Dana,  Id.  689,  tend  to 
sustain  this  view.  In  those  cases  it  appeared  that  a  tree  stood  some 
rods  exterior  to  the  jail  limits,  established  by  the  county  court,  but 
that  for  many  years  the  prison  debtors  had  looked  upon  that  tree  as 
on  the  line  of  the  jail  limits,  and  had  been  in  the  habit  of  going  to 
it*  And  it  was  held  that  one  going  to  such  tree  had  not  violated 
this  provisions  of  his  jail-bond.  We  think  that  decision  right ;  that 
its  spirit  is  in  harmony  with  the  general  rule  of  decision  to-day,  and 
with  the  conclusion  we  have  reached  in  this  case.  Indeed,  we  think 
the  defendants  in  error  are  in  a  position  to  require  the  application  of 
a  similar  rule,  for  several  technical  errors  and  defects  are  pointed 
out  in  their  proceedings.  None  of  them  we  think  are  matters  of 
substance,  or  sufficient  to  invalidate  the  undertaking  given  by  the 
plaintiffs  in  error,  and  yet  they  present  technical  departures  from 
literal  exactness. 

The  other  breach  alleged  is  in  the  fact  that  Randolph  went  to  the 
state  of  Illinois;  but  this  he  did  upon  leave  obtained  from  the  judge 
of  the  district  court.  The  power  of  the  judge  to  grant  such  leave  is 
denied;  the  power  was  exercised  and  leave  given  under  section  514 
of  the  Code.  That  section  authorizes  the  court  or  judge  to  discharge, 
on  such  terms  as  may  be  just,  a  person  imprisoned  "in  case  of  bis 
inability  to  perform  the  act,  or  to  endure  the  imprisonment."  Un- 
der this  section  application  was  made,  after  notice  to  the  plaintiffs 
in  the  judgment,  for  leave  for  the  imprisoned  debtor  to  go  to  Illinois, 
on  account  of  the  illness  of  bis  wife.  Upon  the  hearing  of  this  ap- 
plication, the  leave  was  given  to  him  to  be  absent  for  the 
*411  *term  of  thirty  days.  Before  the  expiration  of  the  thirty  days 
he  returned,  and  has  since  remained  within  the  county.  Now 
it  is  claimed  that  this  order  was  void ;  that  the  inability  referred  to 
in  the  statute  is  a  personal  and  physical  inability;  that  no  such  in- 
ability was  alleged;  and  that  therefore  the  court  had  no  power  to 
act.  We  cannot  assent  to  this.  Power  is  given  by  the  statute  to 
the  court  to  grant  a  discbarge  on  account  of  inability.  Application 
was  made  under  this  statute.  Notice  of  the  application  was  given  to 
the  adverse  party.  Both  parties  were  present,  a  showing  was  made, 
and  the  court  acted.  There  was  therefore  a  hearing  before  a  com- 
petent tribunal,  with  jurisdiction  of  both  parties;  and  the  order  made 
aftet  such  hearing  cannot  be  adjudged  void.  Whether  the  court 
ertred  in  its  ruling  upon  the  facts,  whether  the  order  was  or  was  not 
erroneously  made,  can  only  be  determined  by  proceedings  4n  error. 
As  long  as  there  was  enough  to  challenge  judicial  action,  the  order 
cannot  be  declared  void  in  a  collateral  proceeding.  Burke  v.  Wheat, 
22  Kan.  *722 ;  Bryan  v.  Bauder,  23  Kan.  *95 ;  Hodgin  v.  BartoQi 
Id,  *740. 
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As  these  are  the  only  two  matters  in  which  any  breaoh  of  the  un- 
dertaking is  claimed,  and  as  we  think  neither  of  them  constitutes  a 
breach,  it  follows  that  the  district  court  erred.  The  judgment  of  the 
district  court  will  therefore  be  reversed,  and  the  case  remanded  with 
instrnetions  to  enter  judgment  upon  the  findings  in  favor  of  the  plain- 
tiffs  in  error,  defendants  below,  for  costs. 

(All  the  jostices  concurring.) 


*412    *W.  A.  Allen  and  others  v.  John  G.  Douglass,  Guard- 
ian, etc. 

January  Term,  1883. 

1.  Counter-claim:  Pleading.    Where  an  answer  is  filed,  which  assumes 

to  set  up  a  coutinter-daim  or  a  cause  of  action  for  affirmative  relief,  it  should 
state  all  tile  facts  necessary  to  constitute  such  couuter-elalm  or  affirma- 
tive relief,  as  fully  and  specifically  as  if  tlie  defendant  were  filing  a  peti- 
tion in  an  original  action;  and  if  it  omits  any  fact  essential  thereto  it  will 
be  held  bad  upon  demurrer. 

2.  Pleading :  Answer  Setting  up  Cause  of  Action.    Where  a  petition  in 

ejectment  is  filed,  and  the  defendant  seeks  by  his  answer  to  obtain  a  de- 
cree quieting  his  title,  he  must  affirmatively  allege  in  such  answer,  not 
merely  that  he  is  the  owner,  and  in  possession,  but  also  that  plaintiff  is 
making  an  adverse  claim. 

Error  from  Jackson  district  court. 

Ejectment  brought  by  John  G.  Douglass,  as  guardian  of  the  estate 
of  Hattie  B.  Douglass,  a  minor,  against  W.  A.  Alien  and  others. 
Defendants  bring  the  case  to  this  court. 

John  S.  Hopkins,  for  plaintiffs  in  error. 

John  C,  Douglass,  defendant  in  error,  for  himself. 

Brbwsb,  J.  This  was  an  action  in  ejectment,  brought  by  defend- 
ant in  error,  plaintiff  below,  to  recover  the  possession  of  a  tract  of 
land  in  Jackson  county.  The  petition  was  simply  in  the  short  form 
aathorized  by  the  statute,  and  alleged  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the  land.  The  defendants 
answered,  first  by  a  general  denial,  and  further  by  a  count  in  which 
they  alleged  that  they  were  the  owners  and  in  the  possession,  and 
also  that  they  hel(l  certain  tax  titles  upon  the  property.  They  also 
stated  that  they  had  paid  a  certain  amount  of  taxes,  and  had  made 
lasting  and  valuable  improvements  to  a  certain  amount,  and 
*418  *prayed  that  they  be  adjudged  the  owners;  and  that  if  they 
were  defeateid  in  the  action,  plaintiff  should  pay  to  them  the 
amount  of  such  taxes  and  improvements.    They  ajjso  prayed  for 
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sacb  other  and  farther  relief  in  the  premises  as  should  be  just  and 
proper.  To  tbis  answer,  or  rather  to  so  much  of  it  as  constituted  a 
counter-claim  and  cause  of  action  for  affirmative  relief,  the  plaintiff 
demurred;  the  demurrer  was  sustained  .by  the  court,  and  the  de- 
fendants allege  error.  The  defendant  in  error,  plaintiff  below,  in 
bis  brief,  states  that  this  last  defense  amounts  to  nothing  more  than 
a  general  denial,  and  that  all  the  facts  stated  therein  could  have  been 
proved  under  the  first  count  in  the  answer.  If  it  were  true  that  this 
last  count  was  simply  a  repetition  of  the  first  count,  and  absolutely 
nothing  but  a  general  denial,  then  of  course  it  would  be  error  for 
the  court  to  sustain  the  demurrer  thereto ;  because  the  fact  that  the 
same  defense  is  repeated  in  several  counts  does  not  authorize  the 
sustaining  of  a  demurrer  to  any  of  them.  If  any  relief  is  needed  it 
should  be  by  a  motion  to  strike  out.  It  is  true  in  such  cases,  if  the 
last  count  was  simply  a  repetition  of  the  first,  the  sustaining  of  the 
demurrer  would  not  be  prejudicial  error;  because  when  once  stated, 
it  is  unnecessary  to  restate  a  defense;  but  in  the  case  at  bar  the  de- 
murrer ran  professedly  only  to  that  portion  of  the  answer  which  was 
supposed  to  state  a  counter-claim  and  a  demand  for  affirmative  re- 
lief; and  the  real  question  for  our  consideration,  the  question  upon 
which  the  district  court  ruled,  is  whether  the  defendants'  answer 
fully  states  a  claim  for  affirmative  relief.  This  question,  we  think, 
the  district  court  ruled  correctly  upon.  As  defendants  were  in  pos- 
session, they  could  not  maintain  an  action  of  ejectment.  That  which 
they  attempted  was  the  stating  of  a  cause  of  action  for  quieting 
their  title;  and  while  in  this  they  alleged  that  they  were  the  owners 
and  in  possession,  and  showed  the  nature  of  their  title,  they  failed 
to  allege  that  plaintiff  made  an  adverse  claim.  It  is  true  that  the 
plaintiff,  by  bringing  this  suit,  did  in  fact  set  up  a  claim  to  the  prop- 
erty; but  the  answer  must  be  tested  by  what  it  contains. 
*414  It  has  been  held  by  this  court  in  Wright  v.  *Bacheller,  16  Kan. 
259,  that  when  an  answer  sets  up  a  counter-claim  or  cause  of 
action  for  affirmative  relief,  it  must  be  as  full  and  complete  as  though 
it  were  a  petition  in  an  independent  action.  Now  as  this  answer 
fails  to  allege  that  the  plaintiff  or  anybody  else  is  making  an  adverse 
claim,  or  in  any  manner  to  challenge  defendants*  title,  it  fails  to  show 
a  cause  of  action,  either  under  the  statute,  or  under  the  old  practice 
for  quieting  title.  Douglass  v.  Nuzum,  16  Kan.  515.  It  cannot  for 
a  moment  be  contended  that,  if  the  answer  were  filed  as  a  petition  in 
an  independent  action,  it  states  a  cause  of  action  against  any  party, 
because  it  simply  states  that  the  defendant  owns  the  pro'perty  and  is 
in  possession,  and  it  does  not  show  that  anybody.is  challenging  his 
title  or  possession.  Suppose  the  plaintiff  in  tbis  action  had  dismissed 
his  cause  of  action,  as  he  had  a  right  to  do,  and  as  in  fact  was  done 
in  a  case  similar  to  this,  and  which  was  submitted  with  this  for  de- 
cision, then  the  only  pleading,  the  only  thing  upon  which  the  trial 
could  be  had,  would  be  this  answer;  and  that,  as  we  have  stated,  fails 
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to  show  that  anybody  is  doing  or  threatening  any  wrong  to  the  rights 
of  the  defendants.  We  think,  thereforei  so  far  as  respects  the  ques- 
tion discussed  by  counsel,  and  which  was  passed  upon  by  the  district 
court,  there  is  no  error.  We  do  not  mean  to  hold  that  the  facts 
stated  in  this  last  count  do  not  constitute  a  defense  to  plaintiff's  cause 
of  action;  neither  do  we  hold  that  a  party  may  not,  in  addition  to  a 
general  denial  in  an  ejectment  action,  set  out  in  a  further  count  in 
detail  the  facts  constituting  his  claim  of  title,  and  have  the  question 
of  the  sufficiency  of  those  facts  as  a  defense  settled  before  tbe  trial 
upon  a  demurrer  filed  thereto.  Those  are  questions  not  ruled  upon 
by  the  district  court  in  this  case,  or  presented  to  us  forconsideration. 
All  we  decide  is  that  the  answer  does  not  contain  a  statement  of 
facts  sufficient  to  constitute  a  counter-claim,  or  a  cause  of  action  for 
affirmative  relief;  and  this  upon  the  ground  that  tbe  answer  fails  to 
show  any  adverse  claim  on  the  part  of  the  plaintiff. 

The  ruling  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*415      *W.  A.  Allsn  and  others  v.  John  0,  Douglass,  as 

Guardian,  etc. 

January  Term,  1888. 

Action  in  ejectment,  brought  by  John  G.  Douglass,  as  guardian, 
etc.,  against  W.  A.  Allen  and  others,  in  the  district  court  of  Jackson 
county.  The  petition  and  answer  were  the  same  as  in  the  preceding 
ease,  differing  only  in  the  description  of  the  premises.  In  this  case 
the  alleged  error  arises  upon  an  order  of  the  court  at  the  March  term, 
1882,  dismissing  the  action  on  motion  of  the  plaintiff, 

J(An  S.  Hopkins,  for  plaintiffs  in  error. 

John  C.  Douglass f  i^tendekut  in  error,  for  himself. 

PxB  GuBiAM.  The  judgment  in  this  case  is  affirmed,  on  the  au- 
thority of  MoVey  v.  Bums,  14  Kan. ♦291;  CivU  Code,§  897,  par.  I; 
Id.  §  398. 
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D.  LooFBOBOw  and  another  v.  Gbobgs  Shaffbb  and  another. 

January  Term,  1883. 

Action  brought  by  Loof borow  and  another  against  Shaffer  and  an- 
other, on  an  injunction  bond,  to  ireoover  $150,  the  fee  paid  their  at* 
torney  for  procuring  a  dissolution  of  the  injunction,  and  $50  as  other 
expenses  in  said  action.  At  the  February  term,  1881,  of  the  Wil- 
son district  court,  a  general  demurrer  to  the  petition  was  sustained. 
The  plaintiffs  brought  the  case  here.  At  the  January  term,  1882,  of 
this  conrt^  the  decision  of  the  district  court  was  reversed,  and  the 
case  remanded.  Afterwards,  by  consent  of  parties,  the  judgment  of 
reversal  was  set  aside,  and  the  cause  re-examined. 

5.  S.  Kirkpatrick,  for  plaintiffs  in  error. 

T.  c7.  Hudson,  for  defendants  in  error. 

*416  *P£B  Curiam.  This  case  was  presented  for  our  consideration, 
on  the  argument  of  plaintiffs  in  error,  at  the  January  term, 
1882,  of  the  court.  It  was  then  reversed  and  remanded.  28  Kan. 
*71.  Afterwards,  for  sufiScient  reasons,  with  consent  of  the  parties, 
the  judgment  of  reversal  was  set  aside,  and  the  case  is  before  us 
again  for  examination  and  consideration. 

Stripped  of  all  extraneous  matters,  the  only  question  is  whether 
in  a  case  where  injunction  is  the  sole  relief  sought  by  the  action,  and 
it  is  finally  decided  that  the  injunction  should  not  have  been  granted, 
attorney's  fees  are  recoverable  upon  th6  undertaking  to  pay  all  dam- 
ages sustained  by  reason  of  the  injunction  granted  provisionally. 
Underbill  v.  Spencer,  25  Kan.  *71,  is  decisive  of  this  question,  and 
after  a  careful  examination  of  the  argument  of  counsel  for  defendants 
in  error  and  the  cases  cited  by  him,  we  do  not  feel  warranted  in  re- 
versing the  ruling  heretofore  adopted,  believing,  as  we  do,  that  the 
great  weight  of  authorities  supports  the  law  as  declared. 

The  judgment  of  the  district  court  will  be. reversed. 
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State  of  Kansas  v.  Wabben  B.  Dent. 

January  Term,  1888. 

1.  Gontempt:  Attaohment:  Appeal.  Where  a  defendant  is  attached  and 
brought  before  the  court  or  a  district  judge  to  show  cause  why  he  should 
not  be  adjudged  guilty  and  punished  for  contempt  in  refusing  to  obey  an 
order  directing  Mm  to  pay  temporary  alimony  and  suit  money,  the  pro- 
ceeding is  of  a  criminal  nature,  and  an  appeal  lies  to  the  supreme  court 
from  the  decision  and  judgment  of  the  court  or  judge  in  such  a  proceed- 
ing, when  the  defendant  is  sentenced  to  imprisonment  in  the  county  jail 
until  he  complies  with  the  order  of  the  court. ^ 

2. :  Discharge.    Where  an  attachment  is  issued  in  a  proceeding  as 

recited  above,  the  defendant  is  entitled  to  be  discharged  if  he  shows  his 
disobedience  is  not  willful,  but  solely  on  account  of  his  pecuniary  inabil* 
ity  or  some  other  misfortune  over  which  he  has  no  control. 

•417    *Appeal  from  Marion  district  court. 

Action  for  divorce,  brought  by  Emma  J.  Dent  against  War- 
ren B.  Dent.  The  defendant  appeals  from  certain  orders  made  therein 
by  the  district  judge,  January  22,  1888. 

L.  F.  Keller  and  C  Reed,  for  appellant. 

T.  i4.  Bogle,  Go.  Atty.,  for  the  State. 

HoBTON,  G.  J.  There  was  commenced  on  January  22,  1883,  in  the 
district  court  of  Marion  county,  an  action  wherein  Emma  J.  Dent  was 
plaintiflF  and  the  appellant  was  defendant,  in  which  plaintiff  sought 
to  obtain  a  divorce  and  alimony.  On  said  January  22d,  the  judge 
of  the  district  court  of  the  Ninth  judicial  district,  upon  the  applica- 
tion of  the  plaintiff,  issued  an  order  restraining  appellant  from  mak- 
ing any  conveyance,  sale,  assignment,  or  other  disposition  of  any  of 
his  property,  and  requiring  him  to  pay  immediately  to  the  clerk  of 
the  court  for  plaintiff's  counsel  the  sum  of  $50,  and  the  sum  of  $200 
for  plaintiff,  or  give  bond  for  the  payment  of  the  said  $200  within 
ten  days,  with  security  to  be  approved  by  the  clerk. '  Appellant  failed 
to  make  payment  of  the  sums  directed,  or  give  security  for  the  pay- 
ment thereof,  and  on  January  24, 1888,  he  was  attached,  and  brought 
before  the  district  judge  to  show  cause  why  he  should  not  be  adjudged 
guilty  and  punished  for  contempt  in  refusing  to  obey  hib  orders. 
Upon  the  hearing,  the  judge  deoided  that  appellant  had  failed  and 
neglected  to  comply  with  his  orders  without  any  just  excuse,  and  or- 
dered aa  a  penalty  for  hie  contempt  that  he  be  committed  to  the  jail 
of  ifarion  connty  until  the  previous  orders  made  by  him  were  com- 
plied with,  and  that  in  addition  theretohe  pay  the  expenses  of  that  pro. 

eeeding,  taxed  at$ ,  as  the  clerk  of  the  court  might  ascertain, 

&nd  that  he  also  pay  the  plaintiff's  counsel  the*  fuHher  sum  of  $25. 


!•" 


*See  State  v.  Cutler,  13  Km.  ^Bl.aird  hotb.^ 


298  KANSAS   REPORTS. 

The  coDfinement  in  the  jail  was  to  continue  also  nntil  these 
*418     *Iatter  sums  were  satisfied.     This  appeal  is  now  prosecuted  to 

review  and  set  aside  the  order  of  the  district  judge  adjudging 
appellant  guilty  of  contempt  and  committing  bim  to  the  jail  of  Ma- 
rion county  until  he  shall  make  payment  of  the  sums  directed. 

Counsel  representing  the  state  objects  to  the  consideration  of  the 
case  on  its  merits,  upon  the  ground  that  every  court  and  judge  has 
the  sole  power  to  determine  whether  as  a  matter  of  fact  a  contempt 
has  occurred;  and,  further,  that  the  contempt  committed  is  not  a 
criminal  offense,  and  the  appellant  has  no  right  of  appeal.  Al- 
though the  authorities  are  somewhat  conflicting  upon  these  questions, 
in  our  opinion^  under  the  provisions  of  our  statute,  both  objections 
are  untenable.  Proceedings  for  contempt  are  in  the  nature  of  crimi* 
nal  prosecutions..  Hawk.  P.  C.  "Attachment;"  Com.  Dig.  "Attach- 
ment," A,  2;  4  Bl.  Comm,  283,  284;  Williamson's  Case,  26  Pa.  St. 
19;  State  v.  Matthews,  37  N.  H.  460;  Whittem  v.  State,  36  Ind.  196, 
and  cases  cited.  In  Peyton's  Appeal,  12  Kan.  *398,  it  was  said  in 
the  opinion  that  "the  whole  proceeding,  as  it  appears  from  the  rec- 
ord brought  to  this  court,  would  seem  to  be  merely  a  proceeding  for 
contempt."  This  conrt  assumed  jurisdiction  of  that  ease,  disposed 
of  it  upon  its  merits,  and  ordered  the  judgment  of  the  district  court  to 
be  reversed.  The  authority  for  the  district  judge  to  imprison  for 
contempt,  on  the  failure  of  a  party  to  obey  his  order  to  pay  temporary 
alimony  and  suit  money,  is  based  upon  the  ground  that  the  refusal 
is  willful  disobedience;  and  where  a  party  is  guilty  of  willful  dis- 
obedience or  obstinacy  to  an  order  of  the  court  or  judge,  said  court  or 
judge  is  i^ecessarily  empowered  to  punish  him  as  for  contempt. 
When  sentenced  therefor  to  imprisonment  until  he  pay  a  specified 
sum  and  the  cost  of  the  proceeding,  snoh  decision  is  in  the  nature 
of  a  sentence  and  final  judgment.  Section  281  of  the  Criminal  Code 
reads:  "An  appeal  to  the  supreme  court  may  be  taken  by  the  de- 
fendant, as  a  matter  of  right,  from  any  judgment  against  him;  and 

upon  the  appeal,  any  decision  of  the  court,  or  intermediate 
*419     *order  made  in  the  progress  of  the  case,  may  be  reviewed." 

This  section  gives  an  appeal  to  the  appellant,  and  this  right 
of  appeal  confers  on  this  court  jurisdiction  to  examine  the  order  and 
judgment  of  the  district  judge.  Whittem  v.  State,  aupra;  Peyton's 
Appeal,  supra. 

It  satisfactorily  appears  from  the  evidence  produced  by  affidavits 
before  the  district  judge,  that  the  plaintiff  in  the  original  action  was 
possessed  of  notes  of  the  valqe  of  $209,  due  in  about  a  year«  and  also 
of  real  estate  in  Marion  county  of  the  value  of  tl,000»  incumbered 
with  a  mortgage  of  $300;  that  the  only  real  estate  belonging  to  ap- 
pellant  was  an  undivided  one-fourth  interest  in  one  hundred  and  sixty 
acres  of  land  situated  in  Marion  county,  the  legal  title  to  wfaieh  is  in 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  and  upon  which 
two  payments  are  unpaid ;  that  he  has  hooeehold  iumiture  valued  at 
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$225,  and  also  some  property  in  the  hands  of  an  administrator  of  his 
father's  estate  in  Ohio,  of  the  valae  of  $500,  which  would  come  to 
him  when  the  estate  is  settled;  that  appellant  had  been  guilty  of 
dissipatioif  and  riotous  living,  and  was  without  ready  means,  .except- 
ing a  small  sum  of  money  which  he  paid  to  his  attorney  soon  after 
ilie  commencement  of  the  divorce  action ;  that  he  had  no  money  in 
his  possession  or  under  his  control  with  which  he  could  comply  with 
the  orders  made  by  the  district  judge  on  January  22d.  However 
censDrable  may  have  been  the  conduct  of  appellant  towards  his  wife, 
and  however  much  he  is  to  be  condemned  for  his  foolish  and  extrava- 
gant expenditure  of  money  and  property  prior  to  the  orders  directing 
him  to  pay  the  temporary  alimony  and  suit  money,  it  does  not  seem 
to  uB,  after  the  judge  enjoined. him  from  making  any  sale  or  dispo- 
sition of  his  property,  that  he  was  in  a  condition  to  pay  money  or 
give  security,  and  therefore  was  not  guilty  of  willful  disobedience  or 
willful  obstinacy.  When  he  was  brought  before  the  district  judge  on 
the  attachment,  it  was  sufficient  to  entitle  him  to  be  discharged,  if  it 
appeared  that  he  had  not  paid  the  sums  directed,  solely  on 
*420  *account  of  his  pecuniary  inability,  or  some  other  misfortune 
over  which  he  had  no  control.  As  all  the  property  he  bad 
was  tied  up  by  the  orders  of  the  court,  and  as  he  was  without  money, 
be  ought  not  to  have  been  imprisoned  so  summarily. 

Various  other  matters  are  discussed  in  the  briefs  of  counsel,  but 
the  conclusion  obtained  we  think  renders  it  unnecessary  to  examine 
in  detail  every  question  presented.  The  order  and  judgment  of  the 
district  judge  will  be  reversed. 

(All  the  justices  concurring.) 


Albibt  Perry,  as  Administrator,  etc.,  r.  St.  Joseph  &  W.  B.  Co. 

January  Term,  1883. 

1.  Administration:  Section  422  of  Oode  Ck>nBtrued.  A  claim  for  dam- 
ages for  causing  the  death  of  a  party,  under  section  422  of  the  Code,  is 
prosecuted  by  tlie  administrator  for  the  benefit  of  the  widow  and  children 
or  next  of  kin  of  the  deceased,  and  is  not  an  estate  of  the  deceased  to  be 
adminiBtered  within  this  state  within  the  meaning  of  the  act  respecting 
executors  and  administrators.    Gomp.  Laws  1879,  c.  87,  p.  408.^ 

S. .  A  probate  court  has  no  jurisdiction  to  issue  letters  of  administra- 
tion on  the  estate  of  an  intestate  where  such  intestate  is  not  an  inhabitant 
or  resident  of  this  state  at  the  time  of  his  death,  and  leaves  no  estate  in 
the  state  and  none  comes  into  it  afterwards. 

*8eenoteatcndof 
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Superior  Court,  15  Reporter,  140;  GrifiBth  v.  Frazier,  8  Cranch,  23; 
Williams,  Ex'ns,  (Amer.  Notes,  Perkins,)  6»32,  and  notes  to  page  631. 
The  jurisdiction  of  the  probate  court  of  Doniphan  county  to  issue  let- 
ters of  administration  is  derived  from  the  provisions  of  the  statute, 
and  can  be  only  exercised  under  the  circumstances  and  in  the  cases 
provided  for  thereby.  Therefore,  if  the  deceased,  not  being  an  in- 
habitant or  resident  of  this  state  at  the  time  of  her  death,  left  no 
estate  to  be  administered  ^witbin  this  state,  and  none  comes  into  it 
afterwards,  that  court,  under  the  statute,  has  no  jurisdiction 
^424  to  Rrant  administration.  But  *it  is  said  that  the  probate 
court  had  jurisdiction  to  ascertain  whether  as  a  fact  the  de- 
ceased left  any  estate  in  Kansas,  and  its  judgment  granting  letters 
of  administration  is  conclusive  until  revoked  or  reversed.  Where  the 
jurisdiction  of  a  court  is  conceded,  as  a  rule  its  judgment  is  conclusive 
of  all  matters  involved;  but  if  the  jurisdiction  be  disproved,  then  the 
judgment  is  void  for  all  purposes.  Mastin  v.  Gray,  19  Ean.  458, 
and  the  cases  there  cited;  Melia  v.  Simmons.  45  Wis.  334;  Moore 
V.  Smith,  11  Bich.  Law,  569. 

Now  the  probate  court  of  Doniphan  county  had  no  authority  to 
grant  letters  of  administration  unless  the  deceased  left  an  estate  in 
that  county;  and  it  will  not  do  to  say  that  the  finding  of  that  fact  by 
the  court  is  conclusive  of  its  own  jurisdiction,  for  this  would  be,  to 
use  a  common  expression,  "reasoning  within  a  circle.*'  The  probate 
court  of  that  county,  we  suppose,  assumed  that  the  deceased  had  left 
an  estate  to  be  administered,  and  thereupon  appointed  the  plaintiff 
administraton  But  the  letters  in  this  case  are  no  more' valid,  and 
the  appointment  of  an  administrator  no  more  effective,  than  if  the 
probate  court  of  Doniphan  county  had  granted  letters  of  administra- 
tion  upon  her  estate  when  in  fact  she  was  not  dead.  In  either  dase, 
the  appointment  of  an  administrator  would  be  void  for  all  purposes ; 
and  as  in  this  case  the  jurisdiction  of  the  probate  court  rests  upon  the 
fact  of  an  estate  belonging  to  the  deceased  in  Kansas,  if  the  defend- 
ant can  clearly  show  that  the  deceased  died  withotit  leaving  any  es- 
tate of  any  kind,  it  must  result  that  the  entire  proceedings  before  the 
probate  court  were  without  jurisdiction,  and  void.  D'Arusmart  v. 
Jones,  11  Gent.  Law  J.  253;  Thompson  v«  Whitman,  18  Wall.  457; 
Jochumsen  v.  Bank,  8  Allen,  87. 

It  has  already  been  decided  by  this  court  that  an  administrator 
appointed  in  another  state  or  territory  can  maintain  an  action  in 
this  state  under  section  422  of  the  Code;  and  therefore,  if  the  probate 
courts  of  this  state  have  no  jurisdiction  to  grant  letters  of  adminis- 
tration upon  the  estate  of  the  decedent,  and  the  probate  court 
*425  of  any  other  state  has  that  jurisdiction,  the  ^foreign  adminis- 
trator thus  appointed  can  prosecute  the  action.  Railway  Co. 
V.  Cutter,  supra. 

The  judgment  of  the  district  court  will  be  afiSrmed« 

(All  the  justices  concurring.) 
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An  adinirtlstratoT,  appointed  in  another  state,  cannot  maintain  an  action  in  this  state 
cnder  this  section,  where  the  law  of  the  state  whence  he  derives  his  appointment  pro- 
hibits hin*  from  instituting,  maintaining,  or  prosecuting  an  fiction  in  his  own  state  for 
damages  resulting  from  the  wrongful  act  or  omission  of  another  in  causing  the  death  of 
his  intestate.  Liineliiller  v.  Hannibal  &  St.  J.  R.  Co.,  33  Kan.  83,  5  Pac.  Rep.  401.  A 
right  of  action  may  be  enforced  by  any  court  which  has  jurisdiction  of  such  matters, 
astcNoqiiires  jurisdiction  of  the  parties  if  such  riglit  of  action  is  given  by  the  common 
law,  McLeod  v.  Connecticut  A  P.  R.  Co.,  (Vt.)  6  AtU  Rep.  651 ;  St.  Joseph  F.  «ft  M. 
\hs.  Co.  V.  Leland.  (Mo.)  2  S.  W.  Rep.  431 ;  or  by  the  statute  of  the  state  where  the  act 
was  done,  or  the  neglect  accrued,  McLeod  v.  Connecticut  <fc  P.  R.  Co.,  (Vt.)  6  Atl.  Rep. 
651.  But  a  statute  of  another  state  providing  for  tlie  survival  of  a  right  of  action  for 
pergonal  injuries,  will  not  l>e  enf<»rced  in  Texas,  where  the  com roon-law  rule  by  which 
such  cattse  of  action  dies  with  the  person  is  unchanged,  Texas  &  P.  Ry.  Co.  v.  Ricl)- 
trds,  (Tex.)  4  S.  W.  Rep.  627;  and  no  action  can  be  maintained  in  Massachasetta  by  an 
executor  or  administrator  against  a  railroad  company  for  injuries  received  by  the  in- 
t45tate  tbrongh  the  negligence  of  defendant  while  the  intestate  was  traveling  over  that 
portion  of  the  road  which  lies  in  another  state  whose  statutes  do  not  provide  for  the 
flirviyalofsuch  actions;  especially  if  the  statutes  of  such  state  provide  ior  the  indict- 
ment of  the  company  in  such  a  case,  and  lor  a  fine  which  is  for  the  benefit  of  certain 
relati?eB  of  the  deceased,  Davis  v.  New  Yoric  <&  N.  £.  R.  Co.,  (Maaa.)  9  N.  £.  Rep.  815. 


State  of  Kansas  v.  Matthew  Fooks. 
January  Tei-m,  1883. 

1.  Information:  Homicide.  Where  an  information  follows  the  langnage 
of  the  statute  in  chai*ging  the  crime  of  murder  in  the  first  degree,  tiie 
nae  of  the  words  "of  malice  aforethought  ia  not  essential  to  its  validity. ^ 

2. .    Where  an  Information  charging  the  crime  of  murder  in  the  first 

degree  aUeges  an  unlawful,  felonious,  willful,  deliberate,  and  premed- 
itnted  assault  with  a  pistol,  commonly  called  a  revolver,  charged  with 
gunpowder  and  leaden  bulleta;  a  felonious,  willful,  deliberate*  and  pre- 
meditated shooting  and  wounding  of  the  deceased;  afelonious,  willful,  de- 
liSerate,  and  premeditated  intention  to  kill  and  murder  the  deceased;  that 
the  wounding  was  mortal,  and  that  the  wounded  man  instantly  died  of 
the  mortal  wounds, — all  the  elements  of  the  crime  of  murder  in  the  first 
degree,  as  defined  in  the  statute,  are  embraced  therein,  and  the  use  of  the 
words  ''that  the  defendant,  him,  the  said  deceased,  in  manner  and  form 
aforesaid, feloniously  did  kill  and  murder,''  is  not  essential  to  its  validity. 

8.  Svidence:  Error.  Certain  evidence  was  produced  upon  the  trial  against 
the  defendant,  charged  with  murder  in  the  first  degree,  tending  to  itn- 
peach  the  wife  of  the  defendant,  who  had  testified  in  his  behalf.  There- 
upon the  defendant  asked  the  court  to  withdraw  from  the  jury  the  evi- 
dence, upon  the  ground  that  no  sufficient  foundation  had  been  laid  there- 
for, and  because  it  was  Irrelevant  and  incompetent.  The  court  overruled 
the  motion,  and  the  defendant  excepted.  Soon  thereafter  the  court  re- 
considered its  action,  and  of  Its  own  motion  ruled  out  and  took  from  the 
jury  the  evidence  objected  to.  Heldt  no  material  error  was  committed 
thereby. 

estate  T.  Tordi,  90  Kan.  •221.  2  Fftc  Bep.  101;  State  v.  Harp,  81  Kan.  480,  8  Pac.  Bepi 

•32. 
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Appeal  from  Wabaansee  diatrict  court. 

reformation,  filed  December  5,  1881,  charging  that  the  defendant 
FookSy  on  the  fifth  day  of  October,  1881,  in  said  county  of  Wabaun- 
see, and  state  of  Kansas — 

*426  "Did  then  and  there  unlawfully,  feloniously,  willfully,  de*liberately, 
and  premeditated ly  make  an  assault  upon  one  George  Miller,  then  and 
ihere  being,  and  with  a  certain  pistol,  commonly  called  a  revolver,  then  and 
there  charged  with  gunpowder  and  divers,  to-wit,  two,  leaden  bullets,  which 
said  pistol  he,  the  said  Matthew  Fooks.  then  and  there  had  and  held,  and  then 
and  there  did  feloniously,  willfully,  deliberately,  and  premedltatedly  discharge 
and  shoot  off,  to,  agalnstt  and  upon  him,  the  said  George  Miller;  and  that  the 
said  Matthew  Fooks,  with  two  leaden  bullets  afores&id,  out  of  the  pistol  afore- 
said, by  force  of  the  gunpowder  aforesaid,  by  the  said  Matthew  Fooks  dis- 
charged and  shot  off  as  aforesaid,  then  and  there  feloniously,  willf ully^  delib- 
erately, and  premedltatedly,  with  intent  him,  the  said  George  Miller,  in  the 
manner  aforesaid,  to  kill  and  murder,  did  strike,  penetrate,  and  wound  him, 
the  said  George  Miller,  upon  and  in  the  breast  and  npon  and  in  the  left  side 
of  the  neck,  thereby  giving  to  him,  the  said  Greorge  Miller,  two  mortal  wounds, 
of  which  said  mortid  wounds  the  said  George  Miller,  then  and  there,  on  the 
said  fifth  day  of  October,  A.  D.  1881,  at  the  county  of  Wabaunsee  aforesaid, 
and  within  the  jurisdiction  of  this  court,  instantly  died,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of* Kansas. '' 

Plea,  not  guilty;  trial  at  the  September  term,  1882;  verdict,  guilty 
of  manslaughter  in  the  first  degree.  Defendant  was  sentenced  to  six 
years*  imprisonment  in  the  penitentiary,  and  also  to  pay  the  costs  of 
the  prosecution.     He  brings  the  case  here. 

Case  d  Curtis  and  H.  A.  Pierce,  for  appellant. 

George  Q.  Cornell^  Co.  Atty.,  for  the  State. 

HoRTON,  G.  J.  The  questions  presented  upon  this  appeal  are  con- 
cerning the  sufficiency  of  the  information,  and  the  ruling  of  the 
court  in  admitting  and  rejecting  testimony.  It  is  alleged  that  the 
information  is  fatally  defective  because  it  does  not  charge  that  the 
act  was  done  "of  malice  aforethought,"  and  because  it  does  not  con- 
clude with  the  words,  '*tbat  the  defendant,  him,  the  said  George 
*427  Miller,  in  manner  and  form  ^aforesaid,  feloniously  did  kill  and 
murder."  The  information  alleges  an  unlawful,  felonious, 
willful,  deliberate,  and  premeditated  assault  with  a  pistol,  commonly 
called  a  revolver,  charged  With  gunpowder  and  leaden  bullets ;  a  fe^ 
Idnious,  willful,  deliberate,  and  premeditated  shooting  and  wound- 
ing; a  felonious,  willful,  deliberate,  and  premeditated  intention  to 
kin  and  murder;  that  the  wounding  was  mortal,  and  that  the  wounded 
man  instantly  died  of  said  mortal  wounds.  The  crime  is  charged 
in  the  exact  language  of  the  statute,  and  it  is  not  necessary  to  use 
the  words  '*of  malice  aforethought,"  for  malice  aforethought  is  noth- 
ing more  than  an  unlawful  or  wicked  intention,  and  the  language 
used  expresses  this  in  as  forcible  terms  as  could  have  been  employed. 
A^^^he  intent  to  kill  ia  charged  in  the  body  of  the  informa^on,  it  is 
unnecessary  under  the  provisions  of  our  statute  to  repeat  it  in  the 
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closing  clause  thereof.  Therefore,  as  all  the  elements  of  the  c^ime  as 
defined  in  the  statate  are  embraeed  in  the  information,  it  is  'suffi- 
cient. State  V.  White,  14  Kan.  "^dSS;  Smith  v.  State,  1  Kan.  *365; 
Crim.  Code,  §§  101  to  111,  (Comp.  Laws  187&.) 

Cpon  the  trial,  after  the  wife  of  defendant  had  testified,  two  wit 
aesses,  W.  D.  Deans  and  6.  G.  Cornell,  gave  evidence  on  the  part  c^ 
the  state,  in  a  narrative  form,  of  statements  made  by  tbe  wife  on  Oc- 
tober 6,  1881,  concerning  the  actions  of  the  defendant  and  tbe  de- 
ceased on  the  day  deceased  was  killed.  Tbe  defendant  thereupon 
asked  the  court  to  withdraw  from  the  jury  all  the  evidence  testified 
to  by  the  witnesses  regarding  the  statements  of  the  wife,  for  the  reason 
that  no  sufficient  foundation  had  been  laid  for  the  introduction  of 
this  evidence,  and  that  it  was  irrelevant  and  incompetent.  The  court 
overruled  the  motion,  and  the  defendant  excepted  to  the  ruling.  As 
soon,  however,  as  the  witness  Cornell  had  concluded  his  evidence, 
the  court  reconsidered  its  action,  and  of  its  own  motion  ruled  oat  and 
took  from  the  jury  the  evidence  of  the  witness  given  in  a  narrative 
forai.  Under  these  circumstances,  the  defendant  has  no  material 
ground  for  complaint.  He  asked  the  evidence  to  be  rejected, 
*4r28  and  although  the  court  at  *first  refused  to  so  do,  soon  after- 
wards it  complied  with  the  request,  and  tbe  matters  com- 
pkined  of  were  not  submitted  to  the  jury  for  their  consideration.  If 
any  part  of  this  evidence  was  competent,  the  defendant  has  no  right 
to  complain  of  the  action  of  the  court  in  withdrawing  it'  from  the 
jary,  because  such  action  was  based  upon  his  request. 

Certain  evidence  of  the  witness  Cornell,  which  was  not  excluded, 
tended  to  impeaeh>the  wife  of  defendant.  Several  of  the  questions 
propounded  to  the  witness  were  leading,  and  it  is  insisted  that  thereby 
error  was  committed.  The  usual  and  proper  rule  as  to  impeachment 
is  this :  If  it  be  intended  to  bring  the  credit  of  a  witness  into  ques* 
tion,  by  proof  that  he  has  made  statements  out  of  court  contrary  to 
what  he  has  testified  at  the  trial,  his  attention  upon  cross-examina- 
tion  is  challenged  to  a  particular  circumstance  or  action,  and  then 
asked  whether  or  not  he  has  said  that  which  is  intended  to  be  proved ; 
if  a  witness  denies  having  made  the  contradictory  statements  in- 
quired  of,  and  a  witness  is  called  to  prove  that  he  did,  the  particular 
words  must  not  be  put  to  the  impeaching  witness,  but  the  witness 
must  be  required  to  relate  what  has  passed.  1  Greenl.  Ev.  514, 
note  1;  HaUett  v.  Cousens,  2  Moody  &  B.  288.  Technically,  coun- 
sel for  defendant  was  correct  in  his  objection,  but  under  the  circum- 
stances of  the  case  the  error  was  not  sufficiently  material  to  cause 
any  reversal  of  the  judgment.  "This  court  will  not  reverse  the  judg- 
ment of  a  district  court  in  a  criminal  action  for  merely  allowing  lead- 
ing questions  to  be;  asked  of  witnesses,  when  there  has  not  been  such 
a  manifest  abuse  of  discretion  on  the  part  of  the  trial  court  as  to 
make  it  apparent. that  the  defendant  has  been  prejudiced  thereby," 
State  V.  McAnulty,  26  Kan.'*633. 
V.29K— 20 
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The  other  qaeations,  concerning  the  admission  and  rejection  of 
eyidence,  diecoBfied  in  the  briefs,  are  unimportant,  and  need  no  far- 
ther mention.     The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring*) 


''429    *MiKBBVA  Bbadino  v.  Evalikr  Wibr,  Adm*x,  etc.,  and 

others. 

January  Term,  188S. 

Administrator:  No  Duty  to  Fay  Taxes.  The  real  estate  of  an  intestate 
descends  to  his  heirs,  subject  in  certain  contingencies  to  the  payment  of 
the  debts  of  the  intestate;  but,  if  the  administrator  does  not  need  tlie 
lands  of  the  estate  with  which  to  pay  the  debts,  and  does  not  sell  the 
same,  it  is  not  his  duty  to  pay  the  taxes  accumulating  on  the  real  estate 
subsequent  to  the  death  of  the  intestate.^ 

Error  from  Bourbon  district  court. 

Diedrich  f  uhrman  died,  intestate,  September  22,  1871,  leaving 
bis  widow  and  children  as  his  heirs  at  law.  George  Wier  was  ap- 
pointed administrator  of  Fuhrman's  estate,  and  continued  to  act  as 
such  until  his  death,  October  27,  1878.  Evaline  Wier,  widow  of  said 
decedent,  was  appointed  administratrix  of  his  estate*  Minerva  Bead* 
ing,  widow  of  Fuhrman,  brought  this  action  against  Evaline  Wier, 
as  the  aforesaid  administratrix,  and  also  against  the  three  sureties 
on  the  bond  of  George  Wier,  as  the  aforesaid  administrator.  The 
plaintiff  claimed  that  George  Wier  had  violated  hie  bond  a»such  ad- 
ministrator, by  failing  to  pay  certain  taxes  assessed  agamat  the  land 
described  in  her  petition,  and  by  allowing  the  same  to  be  sold  for 
taxes  and  a  tax  deed  to  be  issued  thereon.  She  prayed  for  judgment 
for  $1,000,  and  for  costs.  Trial  at  the  September  term»  1882,  of  the 
district  court,  and  judgment  for  defendants*  Plaintiff  brings  the  case 
here. 

5.  W.  Blodgetty  for  plaintiff  in  error. 

J.  D.  McCUverty,  for  defendants  in  error. 

HoRTON,  G.  J.  The  question  in  this  case  is  whether  it  is  the  duty 
of  the  administrator  to  pay  the  taxes  accumulating  on  the  lands  of 
his  intestate  subsequent  to  the  death  of  the  intestate.     We  think  not, 

'The  rents  and  profits  of  the  realty  of  an  intestate  belong,  as  against  the  administra- 
tor, to  the  heirB  or  the  intestate.  An  administrator,  by  taking  i»08se88ion  of  therealty  of 
his  intestate,  and  collecting  the  rents  thereof,  does  not  thereby  render  himself  liable  in 
bis  fiduciary  or  representative  capacity  to  account  to  the  estate  therefor.  Head  ▼.Bat- 
ton,  81  Kan.  616,  3  Pac.  Rep.  280 ;  Osborne  ▼.  Osborne^  33  Kan.  260.  6  Fac.  Rep.  271; 
Kothnian  ▼.  Markson,  34  Kan.  549,  9  Pac.  Bep.  218.  8ae,  also,  Merchant  t.  Comback, 
(N.  J.)  7  Atl.  Rep.  633. 
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except  wbeki  he  sell  the  land.  If  the  administrator  needs  the 
*430  lands  of  the  estate  with  which  to  *paj' debts,  it  is  as  much  bis 
duty  to  pay  all  legal  charges  that  may  accrue  thereon  until 
he  sells  them,  as  it  is  to  pay  any  charges  on  personal  property  for  the 
care,  preservation,  and  protection  of  the  same  while  it  remains  in  his 
custody.  Brown  v.  EYans,.15  £an.'*8a;  i^en.  St.  p.  1062,  §  137;  Id. 
p.  1034:,  §  40;  Comp.  Laws  1879,  p.  96»i  §  150;  Id.  p.  948,  §  66.  In 
all  other  cases  the  heir,  and  not  the  administrator,  is  bound  to  pay 
the  taxes.  The  lands  of  an  intestate  descend  to  the  heirs,  subject  in 
certain  contingencies  to  the  payment  of  the  debts  of  the  intestate. 
The  legal  title  is  in  the  heirs,  and  thd  administrator  takes  no  interest 
in  the  real  estate,  but  possesses  a  naked  authority  to  sell  it  on  license 
to  pay  the  debts  where  the  personal  estate  is  insufficient.  Upon  the 
death  of  Diedrich  Fuhrman,  his  real  estate  descended  at  once  to  his 
heirs  at  law,  incumbered  with  the  liability  for  his  debts;  but  until 
subjected  to  the  debts  by  the  administrator  or  the  creditors  by  some 
judicial  proceeding  it  was  the  property  of  the  heirs,  who  were  the 
oues  to  pay  the  taxes.  Britton  v.  Hunt,  9  Kan.  *228;  Piatt  v.  St. 
Clair's  Heirs,  6  Ohio,  2^7;  Williams,  Ex'rs,  (6th  Amer.  Ed.)  717. 
It  does  not  appear  from  the  evidence  produced  upon  the  trial  of  this 
case  in  the  court  below  that  George  Wier  as  administrator  ever  sold, 
or  made  application  to  sell,  the  lands  described  in  the  petition  for  the 
payment  of  debts,  or  that  any  steps  were  ever  taken  to  subject  the 
lands  to  the  payment  of  debts  due  before  the  death  of  the  intestate. 
Counsel  cite  section  187,  Gen.  St.  1868,  p.  1062,  and  section  150,* 
Comp.  Laws  1879,  p.  969,  The  provisions  of  the  said  sections  are 
not  applicable,  because  the  administrator  was  not  seized  of  the  land 
described  in  the  petition,  and  legally  had  no  care  thereof.  The  heirs 
of  the  intestate  are  the  parties  to  look  after  the  taxes  upon  the  real 
estate  inherited  by  them.  The  said  sections  might  have  operation 
ii  applied  to  an  executor  acting  ander  a  will  which  gives  him  the  real 
estate,  or  to  an  administrator  with  the  will  annexed. 

The  judgment  of  the  distriot  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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*4S1      ^BOABD  OV   COMXISSIONSRS  OF  WyANDOTXS   Co.  V.  GlTT 

OF   WtANDOTTB, 

January  Term,  1883. 

Bridges:  County  Bridge:  Beitfdrs.  Where  a  bridge  built  bj  a  countj 
having  over  twenty  thou^nd  inhabitants  is  out  ot  repair,  the  board  of 
county  coimnissioners  shall  estimate  the.cost  of  repairing  it,  and  make  an 
appropriation  therefor,  not.withstanding  it  is  situate  wiUun  the  limits  of 
a  city  of  the  second  class.^ 

Error  from  Wyandotte  district  court. 

October  8,  1881,  the  city  of  Wyandotte  presented  to  the  board  of 
commissioners  of  Wyandotte  county  a  claim  for  repairing  the  iron 
bridge  over  the  Kansas  river,  amounting  to  $228.17..  On  that  day 
the  bill  was  rejected  by  the  county  commissioners,  and  thereafter  an 
appeal  was  taiken  to  the  district  court  of  Wyandotte  coulity.  On  the 
thirtieth  day  of  December,  1881,  the  case  came  on  to  be  heard  before 
the  district  court  upon  the  following  agreed  statement  of  facts: 

"(1)  That  the  plaintiff,  the  city  of  Wyandotte,  is  a  municipal  corporation, 
a  city  of  the  second  class,  in  said  county  of  Wyandotte,  duly  inijorporated  un- 
der the  laws  of  Kansas.  *     ■ 

*(2)  That  on  the  first  day  of  October,  1881,  and  for  a  long  time  prior  there- 
to, the  iron  bridge  across  the  Kansas  river  between  the  city  of  Kansas  City, 
KansHS,  and  the  city  of  Wyandotte,  was  out  of  repair  and  in  a  very  danger- 
ous condition  for  public  travel. 

"The  bridge  was  built  by  Wyandotte  county,  at  an  expense  of  some  sixty 
thousand  dollars.  It  is  partly  in  Wyandotte  city  and  partly  in  Kansas  City, 
Kansas,  spanning  the  Kansas  riyer,  wliidi  is  the  dividing  line  between  the 
said  cities;  and  said  bridge  is  a  public  tlioroughfare.  In  consequence  of  the 
impassable  condition  of  the  bridge,  the  city  of  Wyandotte  through  its  offi- 
cers notified  and  requested  the  board  of  county  commissioners  to  make  the 
necessary  repairs  immediately  upon  the  bridge.  This  was  about  the  first  day 
of  October,  1881.  Repairs  were  not  made  by  the  county,  and  thereupon  Wy- 
andotte city  made  the  necessary  repairs,  and  on  the  eighth  da}*  of  Octobo', 
1881,  presented  the  itemi^sed  bill  herewith  filed  and  made  a  part  hereof,  against 
the  county  of  Wyandotte,  before  the  board  of  county  commissioners 
♦432  of  Wyandotte  county,  for  *payment,  duly  sworn  to  as  required  by  law. 
Thereupon  said  board  refused  and  rejected  payment  of  said  bill  here- 
with filed,  for  the  reason  that  the  county  was  not  liable  to  keep  said  bridge  in 
repair;  and  from  that  action  of  the  board  this  appeal  was  taken,  on  the  eight- 
eenth day  of  October,  1881. 

**It  is  further  agreed  that  all  questions  of  whatever  nature  are  waived,  ex- 
cept the  liability  of  said  defendant  to  keep  said  bridge  in  repair,  which  ques- 
tion is  presented  to  this  court  for  determination,  apd  if  the  liability  for  keep- 
ing such  bridge  in  repair  is  on  the  county  of  Wyandotte,  judgment  will  be 
rendered  for  the  plaintiff;  but  if  such  liability  is  upon  the  city,  then  sucb 
judgment  should  be  for  the  defendant  and  against  the  plaintiff. 

''Dated  November  18,  1881. " 

'Countv  board  held  to  have  authority  to  assist  In  building  a  bridge  between  the  cities 
of  Wyandotte  and  Kansas  City,  Kansas,  and  to  appropriate  money  therefor*  Kansas 
City  B.  A  1.  Ck>.  v.  Wyandotte  Co.,  35  Kan.  657, 11  Pac.  Hep.  SCO. 
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The  court  foand  tbereon  that  there  was  dae  to  the  plaintiff  from 
the  defendant  the  snm  of  $228.17,  and  rendered  judgment  therefor, 
together  with  costs.  The  board  of  commissioners  brings  the  case 
here. 

Ja$.  S.  Gibson,  for  plaintiff  in  error. 

H.  L.  Alden  and  Henry  McOrew,  for  defendant  in  enror. 

HoBTON,  C.  J.  The  fact  that  the  bridge  was  built  by  the  county, 
and  is  the  property  of  the  county,  would  seem  to  carry  with  it  as  an 
incident  the  right  of  the  county  to  take  care  of,  preserve,  and  control 
it,  unless  the  legislature  by  enactment  has  directed  otherwise.  State 
T,  Supervisors  Wood  Co.,  41  Wis.  28.  An  examination  of  the  stat- 
ate  demonstrates  that  this  power  is  not  interfered  with  by  the  stat- 
ute, but,  on  the  other  hand,  express  authority  is  given  counties  to  re* 
pair  bridges,  and  make  appropriations  therefor. 

Section  17,  c.  16,  Comp.  Laws  1879,  reads  as  follows : 

''It  shall  be  the  duty  of  the  board  of  county  commissioners,  in  counties 
having  tvrenty  thousand  inhabitants  or  more,  *  ^  *  to  determine  what 
bridges  shall  be  built  and  repaired  at  the  expense  of  the  county,  and  what 
bridges  at  the  expense  of  the  township.'' 

Section  24,  said  chapter  16,  further  provides : 

*433  ***  When  a  bridge  built  by  the  county  is  out  of  repair,  the  board  shall 
estimate  the  cost  of  repairing  it,  and  make  an  appropriation  tiierefor; 
and  may  require  the  township  trustee  of  the  township,  or  the  overseer  of  the 
nnd-district  in  which  the  bridge  is  located,  or  some  other  suitable  person,  to 
proceed  immediately  to  repair  the  same  as  the  board  may  direct:  provided, 
that  if  the  costs  of  repairing  the  same  exceed  one  hundred  dollars,  then  like 
preliininaiy  steps  shall  be  taken  as  in  building  a  bridge." 

By  the  census  of  1881,  the  county  of  Wyandotte  has  over  twenty 
thousand  inhabitants,  and  within  the  above  provisions  it  is  the  duty 
of  that  county  to  maintain  and  repair  the  bridge  in  controversy,  not- 
withstanding it  is  partly  in  Wyandotte  city  and  partly  in  Kansas 
City,  £ansaB.  The  legislature  may  enact  ail  needful  regulations  for 
the  control  and  repair  of  property  held  by  the  county  in  trust  for 
poblic  use,  and  there  is  nothing  in  the  acts  incorporating  cities  of  the 
second  class  in  conflict  with  the  sections  of  the  statute  cited.  Coun- 
sel for  plaintiff  in  error  cites  Commissioners  Marion  Co.  v.  Biggs,  24 
Kan.  *255,  and  urges  that  the  decision  therein  is  to  the  effect  that 
the  county  is  not  under  duty  to  repair  bridges.  That  decision  does 
not  sustain  the  proposition  contended  for.  It  was  decided  in  that 
case  only  ''in  the  absence  of  a  liability  expressly  declared  by  statute, 
a  county  is  not  liable  for  damages  accruing  from  defective  highways 
or  public  bridges."  This,  because  a  distinction  has  been  recognized, 
by  the  adjudications  in  this  state,  between  the  implied  liability  of 
cities  and  of  quasi  corporations  like  counties. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  juatices  concurring.) 
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*484  ^LuKB  Oysrman  v.  Sarah  A.  Hathaway, 

Januaiy  Term,  1888. 

Title :  Action  for,  against  Wife.  The  defendant  was  and  is  the  wife  of 
H.  H.  owned  a  piece  of  land,  which  he  contracted  to  sell  and  convey  to 
O.  The  purchase  money  was  paid  by  O.  to  H.  and  wife;  and  H.  put  O. 
into  complete  possession  of  the  property,  and  permitted  liim  to  make 
lasting  and  valuable  improvements  thereon.  The  defendant  was  at  all 
times  cognizant  of  the  contract  of  sale,  and  of  all  the  other  facts  of  the 
case.  Afterwards  she  refused  to  join  her  husband  in  conveying  such 
land  to  O.  Ifeldf  that  O.  may  maintain  an  action  against  her  for  the 
purpose  of  procuring  a  complete  and  perfect  title  to  the  property. 

Error  from  Leavenworth  district  court. 
The  case  is  stated  in  the  opinion. 
Lucien  Baker,  for  plaintiff  in  error. 
Thos.  P,  Fenlonj  for  defendant  in  error. 

Valentine,  J.  This  action  was  brought  by  Luke  Overman  against 
Sarah  A.  Hathaway,  for  the  purpose  of  procuring  a  complete  and 
perfect  title  to  a  certain  piece  of  land  situated  in  Leavenworth  county, 
Kansas,  and  containing  two  and  one-half  acres.  The  action  was  tried 
by  the  court  below  without  a  jury,  and  the  court  made  the  foliowinp: 
findings  and  conclusions  of  fact  and  of  law^  to-wit : 

"FINDINGS  or  PACJT. 

**(!)  Prior  to  1879,  John  F.  Hathaway  and  the  defendant  were,  and  they 
now  are,  husband  and  wife,  living  and  cohabiting  as  such. 

"(2)  In  the  spring  of  1879,  said  John  F.  Hathaway  made  a  contract  in 
writing,  which  was  not  signed  by  the  defendant  or  any  one  for  her,  by  whicli 
he  obligated  himself,  upon  the  payment  of  $35  to  him  by  the  plaintiff,  to  con- 
vey to  the  plaintiff  the  two  acres  of  land  In  the  petition  mentioned.  Twenty- 
five  dollars  of  the  purchase  money  was  paid  by  the  plaintiff  to  the  said 
*435  John  F.  Hathaway  directly,  and  the  remainder  ^thereof  was  paid  by 
the  plaintiff  to  the  defendant  for  the  said  John  F.  Hathaway  about 
the  time  of  the  purchase  of  said  land  by  the  plaintiff,  with  the  consent  of  said 
Hathaway  and  without  objection  by  the  defendant.  The  plaintiff  went  into 
possession  thereof,  made  valuable  improvements  thereon,  and  still  holds  pos- 
session of  the  same. 

"(3)  Subsequent  to  the  purchase  above  mentioned,  and  prior  to  September 
21,  1880,  the  plaintiff  made  a  verbal  agreement  with  the  said  John  F.  Hatha- 
way for  the  purchase  of  the  one-half  acre  mentioned  in  the  petition,  for  tbe 
consideration  of  $10.  which  one-half  acre  adjoins  the  two  acres  above  men- 
tioned, and  immediately  took  possession  thereof  and  inclosed  the  same  with  a 
fence.  The  purchase  money  for  the  one-half  acre  was  paid  by  tfie  plaintiff 
by  work  for  him  upon  and  about  his  residence,  under  the  direction  sometimes 
of  the  said  Hathaway,  and  sometimes  under  the  direction  of  the  defendant. 

**(A)  The  said  two  and  one-half  acres,  at  the  time  of  the  purchase  thei'eof 
by  the  plaintiff,  were  the  property  of  said  John  F.  Hathaway  in  his  own  rigiit, 
and  he  held  the  title  to  the  same,  and  they  constituted  no  part  of  his  home- 
stead or  that  of  his  family. 
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"(5)  The  defendant  at  the  time  of  the  sale  of  each  of  the  tracts  mentionedi 
knew  of  the  agreements  between  the  plaintiff  and  the  said  John  F.  Hatha  waj 
for  the  purchase  and  conveyance  of  the  same,  and  made  -no  objection  tliereto 
until  after  the  purchase  money  had  been  fully  paid,  when  she  refused  to  join 
the  said  John  F.  Hathaway  in  the  execution  of  a  conveyance  of  the  property 
to  the  plaintiff. 

"(6)  On  September  21, 1880,  the  said  John  F.  Hathaway,  alone,  and  with- 
out his  wife  joining  therein,  executed,  acknowledged,  and  delivered  to  the 
plaintiff  a  general  warranty  deed  for  the  said  two  and  one-half  acres,  wliicli 
deed  was  received  and  placed  on  record  by  the  plaintiff,  knowing  that  tiie  de- 
fendant not  only  had  not  executed  or  acknowledged  the  Siune,  but  that  when 
requested  so  to  do  had  refused." 

"CONCLUSION  OP  LAW. 

"The  defendant  is  entitled  to  a  judgment  against  the  plaintiff  for  costs/' 

We  think  the  conrt  below  ejred  in  its  conclusion  of  law.  The 
facts,  as  found  by  the  court  below,  we  think  would  authorize 
*436  a  judgment  in  favor  of  the  plaintiff  and  against  the^defend- 
ant;  and  they  certainly  do  not  place  the  defendant  in  any  very 
enviable  position  in  an  equitable  proceeding  such  as  this  is.  The  de* 
fendant  consented  to  the  eon  tracts  made  for  the  sale  of  the  land,  for 
she  bad  full  and  eomplete  knowledge  of  the  same  and  made  no  ub- 
jeetion  thereto,  although  under  the  circumstances  it  was  her  duty  to 
object  if  she  did  not  approve  such  contracts.  She  consented  to  her 
huBband's  putting  the  plaintiff  in  the  possession  of  the  land  under 
the  contracts;  because  she  stood  by,  saw  the  same  done,  and  made 
DO  objection  thereto.  She  consented  to  the  plaintiff  making  lasting 
and  valuable  improvements  upon  the  land  under  and  by  virtue  of 
Bach  contracts;  because  she  stood  by  and  saw  it  all  done  without 
making  any  objection  thereto.  She  consented  to  the  plaintiff  paying 
the  parchase-price  for  the  land,  or  a  part  thereof;  because  she  re- 
ceived  it  herself  for  her  husband  without  objecting  thereto.  She  also 
consented  thereto;  because  a  portion  of  the  purchase-price  of  the 
land  was  paid  by  the  work  of  the  plaintiff  upon  the  homestead  of  the 
defendant  and  her  husband,  which  work  was  for  the  mutual  benefit 
of  herself  and  husband,  and  was  done,  partly  at  least,  under  her  di- 
rection, and  at  all  times  she  was  perfectly  cognizant  of  all  the  cir- 
camstances  of  the  case.  After  thus  acquiescing  in  and  consenting 
to  all  these  things;  after  the  payment  of  all  the  purchase  money; 
after  receiving  the  benefit,  of  a  portion  of  it  at  least,  by  the  work  and 
labor  of  the  plaintiff  upon  her  homestead  under  and  by  her  direction, 
ean  she  then,  for  the  first  time,  object  to  the  transfer  of  title  to  such 
land,  by  refusing  to  join  her  husband  in  a  conveyance  of  the  same, 
or  otherwise,  and  thereby  defeat  the  plaintiff  in  procuring  a  perfect 
title  to  his  land?  We  think  the  acts  and  conduct  of  the  defendant 
eoDstitute  an  implied  contract  to  transfer  to  the  plaintiff  all  her  in- 
terest in  the  land;  and  she  is  certainly  now  estopped  by  such  acts 
aod  conduct  from  claiming  any  interest  in  the  land  herself.  If  she 
ia  not  80  estopped,  she  will  be  permitted  to  perpetrate  a  fraad  upon 
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the  plaintiff, — ^a  kind  of  wrong  which  courts  of  equity  nevei  eoconr* 
age,  and  never  even  allow,  if  they  can  prevent  the  same.    The 
*437    plaintiff  undoubtedly  had  the  right  to  suppose  *from  the  acts 
and  conduct  of  the  defendant  that  she  would  unite  with  her 
husband  in  conveying  to  him  the  land  in  controversy  whenever  he 
had  performed  all  the  conditions  precedent  on  his  part,  and  she  has 
no  right  now  to  object.     It  is  a  well-established  principle  in  equity, 
that  if  a  person  having  an  interest  in  land  or  other  property  permit 
or  encourage  a  person  to  buy  the  same  of  another,  the  purchaser, 
under  such  circumstances,  will  obtain  a  good  title  thereto  as  against 
the  person  having  such  interest  therein,  (Smiley  v.  Wright,  2  Ohio, 
506,  510,  and  authorities  there  cited;  Storrs  v.  Barker,  6  Johns.  Ch. 
166;)  and  this  rule  prevails  against  femes  covert^  as  well  as  against 
other  persons,  (same  authorities;)  and  it  certainly  prevails  under  the 
statutes  of  Kansas,  which  place  married  women  in  about  the  same 
condition  as  married  men.     The  defendant,  at  the  time  of  the  con* 
tracts  of  sale,  had  an  interest  in  the  land  in  question.     It  is  true 
that  her  interest  in  such  land  was  only  contingent  and  inchoate; 
but  still  it  was  an  interest  which  might  at  some  time  become  absolute 
and  complete.     Madigan  v.  Walsh,  22  Wis.  501.     Her  interest,  we 
think,  was  undoubtedly  sufficient  to  enable  her  to  sue  or  be  sued  with 
reference  thereto.    (See  authorities  above  cited,  and  statutes  of  Kan* 
sas.)     We  also  think  that  the  acts  and  conduct  of  the  defendant  dur* 
ing  the  time  while  the  plaintiff  was  paying  for  the  land,  so  far  bound 
her  to  alienate  her  interest  in  the  land  that  a  court  of  equity  now 
has  the  power  to  and  will  enforce  the  completion  of  such  alienation. 
Edwards  v.  Fry,  9  Kan-  •417,  •426,  *427. 

-The  judgment  of  the  court  below  will  be  reversed,  and  the. cause 
remanded,  with  the  order  that  judgment  be  rendered  in  favor  of  the 
plaintiff  and  against  the  defendant. 
(All  the  justices  concurring.) 


•438  •A.  Rowland  v.  J.  M.  Shaw  and  others. 

January  Term,  1883. 

Demurrer  to  IhTldence:  Case  at  Bar.  Where  a  judgment  was  rendered 
by  a  justice  of  the  peace  against  li.,  and  it  was  admilted  that  H.  made 
no  appearance  in  the  case;  and  that  the  only  service  of  summons  made 
upon  R.  was  by  leaving  a  copy  of  the  summons,  with  the  indorsements 
thereon,  at  his  usual  place  of  residence;  and  B.  afterwards,  on  the  trial 
of  another  action  in  which  he  was  the  plaintiff,  and  the  plaintiffs  in  the 
former  action  were  the  defendants,  and  in  which  latter  action  the  ques- 
tions of  the  validity  of  the  said  service  of  summons  and  the  consequent 
validity  or  invalidity  of  the  judgment  rendered  thereon  were  the  main 
'questions  in  the  case;  and  B.  introduced  evidenoii  tending  to  sliow  tbat 
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no  copy  of  the  Buxninons  was  eyer  left  at  his  usual  place  of  residence, 
and  that  tiie  place  where  the  copy  was  in  faat  left  was  not,  and  never  had 
been,  his  usual  place  of  residence;  and  B.  introduced  sufficient  other  evi- 
dence to  sustain  tdl  the  other  issues  on  his  side  in  the  case;  and  the  court 
then  sustained  a  demurrer  of  the  defendants  to  the  plaintiff's  (B.'s}  evi- 
dence, and  rendered  Judgment  for  the  defendants, — ?ield  error. 

Error  from  day  district  court. 

Action  by  Bowland  against  Shaw  and  two  others,  to  recover  $500 
and  costs.  Trial  at  the  January  term,  1882,  of  the  district  court, 
and  judgment  for  defendants.     Bowland  brings  the  case  here. 

Harkneu  d  Ooddardy  for  plaintiff  in  error. 

Anthony  d  Kellogg j  for  defendants  in  error. 

YaiiEHtinb,  J.  This  action  was  commenced  in  the  district  court 
of  Clay  county,  but  grows  out  of  proceedings  had  before  a  justice  of 
the  peace  of  the  same  county.  The  defendants  in  error  move  to 
dismiss  the  petition  in  error  and  case  from  this  court,  on  the  ground 
that  the  plaintiff  in  error  has  filed  only  a  copy  of  the  original  case 
made  with  bis  petition  in  error,  and  has  not  filed  the  original  case 
made,  nor  any  transcript  of  the  proceedings  of  the  court  below. 
The  plaintiff  in  error,  however,  has,  since  the  motion  was  made, 
*439  *and  with  leave  of  the  court,  filed  the  original  case  made  with 
his  petition  in  error.  The  motion  of  the  defendants  in  error 
will  therefore  be  overruled.  Such  a  motion  is  generally  not  enti- 
tled to  very  mnch  favor. 

The  facts  of  this  case  are  substantially  as  follows :  On  December 
18,  1880,  J.  M.  Shaw  and  George  Farrell  commenced  an  action  be- 
fore a  justice  of  the  peace  of  Clay  county,  against  A.  Bowland.  A 
snmmons  and  an  order  of  attachment  were  duly  issued  in  the  case. 
The  order  of  attachment  was  issued  upon  the  grounds  'Hhat  the  said 
A.  Bowland  had  absconded  with  the  intent  to  defraud  his  creditors, 
and  had  assigned,  removed,  and*  disposed  of  his  property  with  the  in- 
tent to  defraud  his  creditors."  The  summons  was  returned  by  the 
constable  with  the  following  indorsement  thereon:  "December  18, 
1880,  received  this  writ.  December  20;  1880,  served  the  same'  by 
delivering  a  copy  thereof  with  indorsements  thereon  duly  certified, 
at  the  within-named  defendant's  place  of  residence.  8.  Lang  worthy, 
Constable,  by  0.  V.  Millsb,  Deputy."  The  order  of  attachment  was, 
by  the  direction  of  Bhaw  and  Farrell,  duly  levied  by  Deputy-Constable 
Killer  upon  one  wagon,  one  plow,  one  cultivator,  and  forty  acres  of 
growing  wheat.  Bowland  made  no  appearance  in  the  case.  On  the 
retnm-day  of  the  summons,  which  was  December  28,  1880,  the  jus- 
tice of  the  peace  rendered  judgment  in  favor  of  the  plaintiffs  and 
against  the  defendant  Bowland  for  $27.50,  and  costs  taxed  at  $16.55. 
On  January  1,  1881,  the  attacfafed  property  was  sold  at  the  instance 
of  Shaw  and  Farrell,  by  Constable  Langworthy,  for  $92.  Twenty- 
Bsven  dollars  and  fifty  eenti  of  that  amount  wap  paid  to  Bhaw  and 
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Farrell  in  satisfaotion  of  their  judgment.  Jost  what  became  of  the 
balance  of  the  money  is  not  definitely  shown.  There  was  no  service 
of  the  above-mentioned  summons,  except  as  above  stated.  Rowland 
was  not  in  the  state  at  the  time,  and  bad  no  actual  notice  of  the  com- 
mencement of  the  action,  and  knew  nothing  concerning  the  same  un- 
til after  the  property  above  mentioned  had  been  sold.  On  August 
17,  1881,  Rowland  commenced  this  present  action  in  the  dia- 
*44:0  ti'ict  court  of  Clay  ooanty,  against  *J.  M.  Shaw,  George  Far- 
rell, and  Samuel  Langworthy,  the  plaintiffs  and  constable  in 
the  above-mentioned  action,  alleging,  among  other  things,  that  the 
return  indorsed  on  said  summons  was  false;  that  no  summons  or 
notice  was  left  at  his  (Rowland's)  usual  place  of  residence  as  stated 
in  the  return;  and  that  he  had  no  notice  of  the  pendency  of  the 
action,  and  made  no  appearance  therein.  Atrial  was  had  in  the  dis- 
trict court  before  the  court  and  a  jury,  and  the  plaintiff  introduced 
evidence  tending  to  sustain  all  the  allegations  of  his  petition,  and 
tending,  as  we  think,  to  prove  a  good  and  valid  cause  of  action.  When 
the  plaintiff  closed  bis  evidence  the  defendants  demurred  to  the  same, 
on  the  ground  that  it  did  not  prove  any  cause  of  action  against  the 
defendants.  The  eourt  below  sustained  the  demurrer,  and  the  plain- 
tiff excepted.  The  plaintiff  then  moved  for  a  new  trial  upon  various 
grounds,  which  motion  was  overruled;  and  the  plaintiff  again  ex- 
cepted. 

We  think  the  cOurt  below  erred  in  sustaining  the  defendants*  de- 
murrer to  the  plaintiff's  evidence;  for,  while  the  evidence  was  snoh 
that  the  jury  might  very  properly  have  found  against  the  plaintiff 
and  in  favor  of  the  defendants,  vet  we  do  not  think  the  evidence  was 
such  that  the  court  could  say  as  a  matter  of  law  that  it  did  not  prove 
or  tend  to  prove  any  cause  of  action  in  favor  of  the.plaintiff  and  against 
the  defendants.  We  think  it  did  tend  to  prove  a  cause  of  action  in 
favor  of  the  plaintiff  and  against  the  defendants.  It  tended  to  prove 
in  fact  that  the  summons  issued  in  the  original  case  by  the  justice  of 
the  peace  was  not  served  by  leaving  a  copy  of  the  summons  with  the 
indorsements  thereon  at  the  usual  place  of  residence  of  the  defendant 
in  that  action,  plaintiff  in  this;  and  if  the  summons  was  not  served  by 
leaving  a  copy  thereof  with  the  indorsements  thereon  at  the  usual 
place  of  residence  of  the  present  plaintiff,  it  is  admitted  that  no  ser- 
vice of  any  kind  was  made  of  the  summons.  A  copy  of  the  summons 
with  the  indorsements  thereon  was  in  fact  left  at  a  house  in  Blaine 
township,  in  Clay  county ;  but  at  least  a  portion  of  the  evidence  tended 
to  prove  that  this  house  was  not  and  never  Jiad  been  the  usual 
*441  place  of  residence  of  the  pres'^ent  plaintiff,  Rowland.  Upon 
this  question  the  evidence  was  conflicting. 
We  do  not  think  that  it  is  necessary  to  discuss  the  evidence;  and 
we  do  not  think  that  it  is  necessary  to  discuss  the  question  as  to  what 
the  measure  of  damages  may  be,  provided  the  plaintiff  may  ultimately 
recover  in  this  action;  and  we  refrain  from  discussing  these  ques- 


GRO0B  V,  SHAFFER.  Si 5 

tions  for  varioaa  reasons.  The  eyidenee  is  oonflioting,  aod  it  is  not 
001  pionnce  to  determine  upon  which  side  the  preponderance  exists^ 
—that  belongs  to  the  jury;  and  it  is  not  improbable  that  the  jury 
will  determine,  when  the  case  is  finally  submitted  to  a  jury,  that  the 
copy  of  the  summons  in  the  original  case  was  left  at  the  usual  resi* 
dence  of  Bowland;  and  will  therefore  decide  that  Rowland  cannot  re- 
cover in  this  action.  Indeed,  it  is  very  probable  that  if  the  court  be- 
low had  not  sustained  the  defendants'  demurrer  to  the  plaintiff's  evi- 
deoce,  the  jury  would  have  so  decided  at  the  trial  heretofore  bad; 
bot  the  evidence  was  not  such  as  to  compel  them  to  so  decide.  They 
might  have  decided  in  favor  of  the  plaintiff  if  they  had  in  fact  under 
all  the  evidence  believed  that  no  service  of  summons  had  in  fact  been 
made  upon  him  when  he  was  the  ostensible  defendant  in  the  case  be- 
fore the  justice  of  the  peace. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(AU  the  justices  concurring.) 


*442    *B.  F.  Gboss  v.  Mabt  Janb  Shapfeb.      James  Holland  v. 

Bamb.     William  Ghambbrlain  v.  Same. 

January  Term,  188& 

L  Supreme  Court:  Dismissal.  Where  an  action  of  ejectment  is  pending 
in  the  supreme  court  on  petition  in  error  from  the  district  court,  and  tlie 
plaintiff  in  error  purchases  the  interest  of  the  defendant  in  error  in  the 
property  in  controversy,  but  does  not  agree  to  dismiss  ills  petition  in  er* 
ror,  or  to  pay  any  costs  in  the  case,  ?ield,  that  these  facts  do  not  of  them- 
selves confer  upon  the  defendant  the  right  to  have  the  case  dismissed 
from  the  supreme  court. 

2.  Principal  and  Agent:  Instruction.  Where  the  evidence  tends  to  show 
that  an  owner  of  real  estate  by  both  words  and  acta  has  given  authority 
to  an  agent  to  sell  the  same,  and  afterwards  the  owner  of  the  real  estate 
disputes  such  authority,  held,  that  it  is  generally  misleading  and  errone- 
ous for  the  court  to  select  a  few  of  the  words  only  of  those  claimed  to 
give  such  authority,  and  instruct  the  Jury  that  these  words  do  not  confer 
any  such  authority  upon  the  agent. 

^  -  Where  an  owner  of  real  estate  authcHrlzes  a  person  to  write  to  an 

agent  authorizing  the  agent  to  sell  the  real  estate,  and  the  letter  is  so 
written,  and  the  agent  does  sell  such  real  estate,  and  afterwards  the  owner 
of  the  real  estate  disputes  the  power  of  the  agent  to  sell  the  sarae,  heldf 
that  it  is  misleading  and  erroneous  for  the  court  to  instruct  the  jury  that 
'"a  delegated  authority  to  an  agent  to  sell  real  estate  cannot  be  redele- 
gated,— or,  in  other  words,  one  agent  cannot  redelegate  the  authority  to 
perform  the  sul^Ject*niatter  of  his  agency.* 

Enor  from  Dickinson  district  eoart. 
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Three  aotions  of  ejectment,  brought  by  Shaffer— one  against  Gross, 
one  against  Holland,  and  one  against  Chamberlain.  Trial  at  the 
May  term,  1883,  of  the  district  court,  and  verdict  and  judgment  in 
each  case  for  the  plaintiff.  The  defendants  bring  their  several  cases 
to  this  court. 

Mahan  dt  Burton  and  McClure  dt  Humphrey,  for  plaintiffs  in  error. 

Stambangh  dt  Hurd,  for  defendant  in  error. 

*443  ^Valbntike,  J.  Mary  Jane  Shaffer  brought  three  actions  of 
ejectment  in  the  district  court  of  Dickinson  county, — one 
against  B.  F.  Gross,  one  against  James  Holland,  and  one  against 
William  Chamberlain.  The  three  cases  were  tried  together  before 
the  court  and  a  jury,  and  a  verdict  and  judgment  were  rendered  in 
each  case  in  favor  of  the  plaintiff  and  against  the  defendant  therein ; 
and  the  defendants  now  bring  their  several  cases  to  this  court,  and 
ask  for  a  reversal  of  the  judgments  therein.  The  plaintiff  (defend- 
ant in  error)  now  moves  to  dismiss  the  several  cases  from  this  court, 
upon  the  ground  that  the  subject-matter  thereof  bus  been  settled  and 
compromised.  The  evidence,  however,  offered  on  the  motion,  while 
it  shows  that  the  defendants  (plaintiffs  in  error)  have  severally  pur- 
chased the  plaintiff's  interest  in  the  land  in  controversy,  yet  it  does 
not  show  that  the  subject-matter  of  the  controversy  in  either  case  has 
been  settled  or  compromised.  There  was  no  agreement  on  the  part 
of  the  defendants  (plaintiffs  in  error)  to  dismiss  their  actions  in  this 
court,  or  to  pay  the  costs  thereof,  or  indeed  to  pay  any  costs ;  but 
they  simply  agreed  that  they  would  pay  the  plaintiff  the  amount 
which  they  had  agreed  originally  to  pay  for  the  lands,  with  $50  ad- 
ditional; and  she  agreed  to  execute,  and  did  execute,  to  them  deeds 
for  the  lands.     The  motion  to  dismiss  will  be  overruled. 

We  now  come  to  the  merits  of  the  case.  It  appears  from  the  rec- 
ord brought  to  this  court  that  the  lands  in  controversy  are  situated 
in  Dickinson  county,  Kansas,  and  formerly  belcmged  to  Nathan  Shaf- 
fer, who  lived  in  Stark  county,  Ohio.  In  1871,  Nathan  Shaffer  died, 
leaving  James  S.  Shaffer,  his  brother,  as  his  executor,  with  power  to 
sell  the  lands.  T.  C.  Henry,  a  land  agent,  of  Abilene,  Dickinson 
county,  Kansas,  bad  for  a  number  of  years  acted  as  the  agent,  first  of 
Nathan  Shaffer,  and  subsequently  of  James  S.  Shaffer,  with  respect 
to  these  lands.  Henry  had  also,  during  the  same  time,  acted  as  the 
agent  with  respect  to  certain  other  lands  situated  in  Dickinson  county, 
Kansas,  belonging  to  some  persons  by  the  name  of  Johnson, 
*444  who  also  resided  in  Stark  county,  Ohio.  *A11  the  correspond- 
ence with  respect  to  both  the  Shaffer  lands  and  the  Johnson 
lands  was  carried  on  between  T.  C.  Henry  and  Isaiah  Johnson,  who 
had  an  interest  in  the  Johnson  lands,  and  who  was  a  near  neighbor 
and  friend  of  Nathan  Shaffer  during  his  life*timei  and  of  James  S. 
Shaffer,  his  executor.  Only  a  small  portion  of  the  correspondence  be- 
tween Henry  and  Johnson  is  preserved  in  the  record  brought  to  this 
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court.    It  appears,  however,  that  in  1877  or  1878,  James  S.  Shaffer, 

the  executor,  met  Isaiah  Johnson,  and  requested  him  to  write  to  their 

agent  in  Kansas,  T.  G.  Henry,  tp  sell  the  Dickinson  county  lands, 

the  lands  now  in  controversy,  giving  prices,  etc.     Mr.  Johnson,  who 

testified  on  the  trial  in  this  case,  states  the  conversation  as  follows : 

"He  [Shaffer]  said  he  would  like  to  sell  that  land  out  west — no;  he  said  he 
would  like  to '  get  shut  of '  the  land  west,  or  sell  it;  and  I  said  *  which  ? '  and 
he  said  *  that  out  in  Dickinson  county.'  He  wanted  to  sell  first;  and  he 
wanted  me  to  write  out  to  our  agent,  T.  G.  Henry,  to  sell  It  for  us.  Then  I 
asked  him  what  he  wanted  an  acre.  Then  he  told  me.  *  *  *  He  said 
that  for  the  Iialf  section  he  wanted  $4,  and  for  the  quarter  section  that  is  up 
by  the  achool-house,  he  wanted  95,  as  we  always  have  to  pay  more  taxes. 
*  *  *  I  agreed  to  write  to  him  [Henry.]  Question.  With  whom?  An- 
mir.  With  James  S.  Shaffer.  I  did  agree  to  write  immediately,  but  I  did 
not.   I  do  not  think  I  wrote  until  some  time  in  the  winter." 

Afterwards,  Johnson  wrote  to  Henry,  and  the  letter  is  in  the  fol- 
lowing words,  to-wit: 

"Feb.  27,. 1879,  Alliance.  Stabk  CJo.,  Ohio. 

"r.  C  Eenrpt  of  AbUetie:  I  received  your  letter,  dated  Feb.  18,  and  no- 
ticed the  contents  carefully,  and  should  answered  sooner.  The  Johnsons 
hind  hant  for  sale  now,  but  they  would  let  some  perspn  farm  for  breaking, 
lihaffers  aers— [heirs]  in  the  name  of  Nathan  Shaffer,  their  land  is  for  sale. 
S.  e,  q.  sec.  5,  town  12,  4,  for  five  dollars  25  cents  per  acre.  £.  (^  of  sec.  7, 
town  12-4  for  $4.25  per  acre.  In  cash  all  down,  discount  the  25  cents  per 
K  and  if  you  take  a  notion  to  send  me  or  Shaffers  aers  a  letter  in  respect  to 
the  lands,  please  inform  me  what  that  quarter  would  bring  on  sec.  9,  s.  w.  q. 
town  12-4.    Please  excuse  for  me  not  answer  sooner. 

''Isaiah  Johnson,  agt.  for  Johnson  &  Shaffer  ayers." 

*445  *In  pursuance  of  this  letter  from  Johnson,  Henry,  in  the  spring 
of  1879,  sold  the  lands  in  controversy  to  the  present  defend- 
ants, within  the  terms  and  the  instructions  of  the  letter;  and  the  pur- 
chasers soon  thereafter,  in  pursuance  of  the  sale,  took  possession  of 
the  lands,  and  made  lasting  and  valuable  improvements  thereon, 
Henry  forwarded  to  the  executor,  through  Mr.  Johnson,  deeds  in  blant 
to  be  executed  by  Shaffer,  and  also  notes  and  mortgages  to  secure  the 
deferred  payments.  These  reached  the  executor's  hands,  and  bava 
not  been  returned.  The  executor  did  not,  so  far  as  is  known,  execute 
the  deeds  to  these  purchasers,  and  he  never  rescinded  the  sale  nor 
intormed  his  agent,  T.  G.  Henry,  nor  the  purchasers  of  the  land,  that 
he  (Shaffer)  was  not  satisfied  with  the  sales,  although  be  afterwards 
l^ad  correspondence  with  Henry.  In  1881  the  executor  executed  a 
deed  to  these  lands  to  Mary  J.  Shaffer,  the  present  plaintiff,  defend- 
ant in  error,  who  was  a  sister  of  the  executor,  and  had  knowledge  at 
the  time  of  the  previous  sales  to  the  present  defendants. 

On  the  trial,  the  court  gave  the  jury  the  following  among  other  in- 
stroctions : 

"(7)  And  further,  that  the  expression  *  I  will  sell,'  or  «I  want  to  get  shut 
^he  lands  and  will  sell,'  on  specified  terms  alone  does  not  confer  any  au- 
thority on  the  agent  to  make  a  contract  of  sale. 

"(8)  And  further,  a  eorrespondence  wit^  a  real-estate  agent oonoerning  the 
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lands  a^d  prices  and  terniB  of  sale,  does  not  alone  confer  any  authority,  upon 
him  to  make  a  contract  for  the  sale  of  the  land.    . 

"(9)  And  further,  a  delegated  authority  to  an  agent,  to  sell  real  estate — 
not  including  in  this  term  an  executor-^a  delegated  authority  to  an  agent  to 
sell  real  estate  cannot  be  redelegated;  or.  in  other  words,  one  agent  cannot 
redelegate  the  authority  to  another  to  perform  the  subject-matter  of  his 
agency." 

We  think  that  instruction  No.  7,  although  perhaps  good  law  in  the 
abstract,  was  misleading  in  its  character  and  erroneous  in  the  present 
case;  for  there  was  a  great  deal  of  evidence  in  the  case  besides  the 
words  "I  will  sell/'  or  **I  want  to  get  shut  of  the  lands  and 
*446  will  sell/'  which  tended  to  show  that  *power  was  conferred 
upon  the  agent,  T<  C.  Henry,  to  sell  the  lands;  and  this  evi* 
dence  consisted  of  evidence  of  both  words  and  acts.  Instruction  No. 
9  is  also  erroneous.  The  instruction  seems  to  be  based  upon  the 
idea  that  Johnson  was  the  party  appointed  by  Shaffer  to  sell  the 
lands,  and  that  he  redelegated  his  power  to  Henry;  whereas,  the 
facts  of  the  case  show  that  such  was  not  the  nature  of  the  transac- 
tion. Mr.  Henry  was  the  party  who  was  authorized  to  sell,  and  Mr. 
Johnson  was  the  party  who  was  authorized  to  communicate  this  au- 
thority to  Henry.  And  there  was  really  no  redelegation  of  agency 
or  authority  involved  in  the  transaction.  Mr.  Johnson  was  to  per- 
form one  part  in  the  transaction,  and  Mr.  Henry  was  to  perform  an 
entirely  different  part.  We  do  not  think  the  evidence  was  such  as  to 
compel  the  jury  to  find  in  favor  of  the  defendants,  but  still  we  think 
it  was  such  that  the  jury  might  have  found  in  their  favor  if  they 
had  not  been  misled  by  the  instructions  of  the  court. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


W.  J.  Wilson  v.  J.  Weslbt  Liohtbody' and  another. 

January  Term,  1883. 

Supreme  Court :  Attachment:  Discharge.  Where  a  trial  court  hears  a 
motion  to  dissolve  an  attachment  upon  oral  evidence,  and  upon  such  evi- 
dence makes  a  finding  in  fftvor  of  one  of  the  parties  and  against  the  other, 
the  supreme  court  cannot  ignore  such  finding,  nor  reverse  it,  unless  the 
supreme  court  can  say  as  a  matter  of  law  that  the  finding  is  erroneous. 
If  the  evidence  in  such  a  case  is  conflicting  and  pretty  evenly  balanced, 
and  sufficient  evidence  is  introduced  on  each  side  of  the  case  to  sustain 
that  side,  provided  the  evidence  on  the  other  side  be  not  considered,  then 
the  finding  of  the  trial  court  is  generally  conclusive,    ^such  a  case 

*447  the  supreme  court  cannot  retry  the  facts  upon  the  evi*denop  and  de- 
termine upon  which  side  the  pr^)onderance  exists.  AU  that  the  su- 
preme court  can  do  in  such  a  case  is  to  look  into  the  evidence  to  see 
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whether  there  is  Bofficient  evidence  to  sustaiae very  ingce^ent  of  the  find* 
ing  of  the  trial  court;  or»  in  otl)er  words,  to  see  ]»fliether  there  is  such  a 
lack  of  evidence  that  the  supreme  court  can  day  as  a  matter  of  law  that 
the  finding  ia  erroneous.  And,  where  the  main  question  in  the  case  is 
whether  a  certain  sale  of  goods  is  fraudulent  or  not,  and  the  trial  oourt 
upon  oral  evidence  holds  that  the  sale  was  made  in  good  faith,  held,  that< 
tlie  supreme  court  cantiot  leverae  the  ruling » of  the  trial  CQurt  upon  the 
mere  ground  that  many  of  the  circumstances  connected  yrith  the  sale  ap- 
pear suspicious,  but  can  reverse  the  ruling  of  the  trial  court  only  where 
the  supreme  court  can  say  from  the  circumstances  of  the  case  tliat  as  a 
matter  of  law  the  trial  court  erred  in  its  ruling*' 

Error  from  Harvey  district  court. 

The  case  is  stated  in  the  opinion. 

Greene  d  Shaver^  John  Reid,  and  Lucitn  Baker ^  for  plaintiff  in  error. 

Bowman  dt  Bvcher  and  J.  W.  Ady,  for  defendants  in  error. 

Valentine,  J.  W.  J.  Wilson  commenoed  two  actions  in  the  dis- 
trict court  of  Harvey  connty  against  J.  W.  Lightbody  and  James 
McGee.  The  first  action  was  brought  on  February  9, 1882,  to  recover 
the  sum  of  f  5,371,  and  the  second  action  was  brought  on  February 

14,^1882,  to  recover  the  sum  of  $2,687.  In  each  of  these 
*448    actions  an  order  of  attachn^ent  was  ^obtained.     In  the  first 

case  the  order  of  attachment  was  issued  upon  the  following 
grounds,  to-wit : 

''That  said  defendants  are  about  to  remove  their  property*  or  a  part  thereof, 
oQt  of  the  jurisdiction  of  the  court,  with  the  intent  to  defraud  their  creditors; 
and  are  about  to  cpnvert  their  property,  or  a  part  thereof,  into  money,  for  the 
purpose  of  placing  it  beyond  the  reach  of  their  creditors;  and  have  property 
and  rights  in  action  which  they  conceal;  and  have  assigned,  removed,  or  dis- 
posed of,  and  are  about  to  dl!^>ose  of  their  property,  or  a  part  thereof,  with 
the  intent  to  defraud,  hinder,  or  delay  their  creditors. " 

In  the  second  ease,  the  order  of  attachment  was  issued  upon  sub- 
stantially the  same  grounds  as  was  the  attachment  in  the  first  case, 
dicept  that  in  the  second  case  McGee  was  not  charged  with  commit- 
ting  any  wrong,  and  no  attachment  was  asked  for  against  him. 
These  orders  of  attachment  were  levied  opon  a  certain  stock  of  goods 
sitoated  in  the  city  of  Newton,  Harvey  county,  Kansas.  Afterwards, 
the  defendants  filed  motionr  in  both  of  these  cases  to  vacate  these 
attachments,  upon  the  ground  that  the  matters  and  things  set  forth 
ui  the  plaintiff's  affidavits  for  the  attachments  were  untrue  and  false. 
The  defendants  also  filed  affidavits  denying  the  truth  of  all  the  grounds 
set  forth  in  the  plaintiff's  affidavits  for  the  attachments.  Both  these 
motions  to  vacate  the  attachments  were  heard  by  the  court  at  the 
same  time.  Both  parties  introduced  evidence,  and  the  evidence  was 
i^rly  all  in  parol.  Upon  this  evidence  the  oourt  made  a  general 
findmg  m  each  case  in  favor  of  the  defendants  and  against  the  plain- 

'TUe  same  pnnorple  applied.  Buck  v.  Pandb&ker,  32  Kan.  460,  4  Pac.  Rep.  6S»; 
Marboarg  V.  Lewis  C.  M.  Co.,  32  Ksn.  629,  5  Pac.  Rep.  181;  Hershfield  v.  Ix^wentbaU 
^  Kan,  408.  U  Pac  Rep.  178. 
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tiff,  and  eaetained  tbe  motionB  of  the  defendanti  and  dissolyed  the 
attachments.  From  t^iese  orders  dissolving  the  attachments  the 
plaintiff  now  appeals  to  this  court,  bringing  the  two  cases  to  this 
eourt  on  petition  in  error. 

It  appearsf  rom  the  evidence  in  these  eases  that  the  property  levied 
on  was  originally  the  property  of  the  defendant  J.  Wesley  Lightbody, 
but  that  on  the  eighth  day  of  February,  1882,  he  sold  the  same  to  J. 
Gerson  &  Co. ;  and  the  only  question  presented  to  the  court  below 

upon  the  evidence  was  whether  this  sale  by  Lightbody  to  J. 
*44:9     Gerson  &  Go.  was  made  *in  good  faith,  or  was  made  for  the 

purpose  of  hindering,  delaying,  or  defrauding  the  creditors  of 
Lightbody.  It  appears  that  nearly  all  the  |)arti6B  are  related  to  each 
other,  and  have  had  various  dealings  with  each  other  for  several 
years.  Wilson  and  Lightbody  are  brothers-in4aw ;  but  in  just  what 
way  they  are  brot.hers-in-law  the  evidence  does  not  show.  Light> 
body  and  McGee  are  also  brothers-in-law,  and  Lightbody's  wife*  is  a 
sister  of  McGee ;  and  the  firm  of  J.  Gerson  &  Go.  is  composed  of  J. 
Gerson  and  Mrs.  Lightbody,  the  wife  of  J.  Wesley  Lightbody.  The 
stock  of  goods  at  their  invoice  prices  amounted  to  about  $17,000, 
and  they  were  sold  by  Lightbody  to  J.  Gerson  <fc  Go.  for  $11,052.50, 
or  about  65  per  cent,  of  their  invoice  price.  It  was  admitted  by  the 
plaintiff  on  the  trial  that  this  was  a  fair  price  for  the  goods.  Ger- 
son, on  his  own  account  and  as  his  part  of  the  purchase  money,  paid 
$552.50  in  cash  and  $4,500  in  notes.  These  notes  were  placed  in 
the  bands  of  a  trustee  to  be  collected,  and  the  proceeds  thereof  to  be 
used  in  the  payment  of  the  claims «of  certain  creditors  of  Lightbody. 
Mrs.  Lightbody,  on  her  part,  assumed  the  payment  of  a  debt  of 
$4,000,  which  Lightbody  owed  to  Mrs.  McGee,  and  gave  a  credit  to 
Lightbody  of  $2,000  on  a  debt  which  Lightbody  owed  to  herself;  and 
she  probably  also  became  security  for  Lightbody  on  simie  of  the 
other  debts  which  Lightbody  owed.  Now  these  transactions  look  very 
suspicious,  and  we  can  hardly  feel  that  they  could  have  been  con- 
summated in  the  utmost  good  faith ;  and  yet  the  evidence  does  not 
so  clearly  show  that  they  were  consummated  in  bad  faith  that  we  can 
say  ss  a  matter  of  law  that  they  were  not  consummated  in  good  faith. 
The  entire  transactions  wete*  stated  in  detail  by  the  seveiral  witnesses 
in  their  oral  testimony;  all  the  parties  to  the  two  suits  testified  orally 
before  the  court,  and  so  also  did  their  clerks,  and  Gerson,  and  sev- 
eral other  persons;  and  the  books  and  papers  with  reference  to  the 
transactions  were  also  before  the  court;  and  yet,  after  the  court  had 
heard  and  seen  all  this  evidence,  it  found  in  effect  that  all  the  trans* 

actions  with  referenee  to  the  sale  of  said  goods  and  theii 
*450    trans^fer  from  Lightbody  to  Gerson  &  Go.  were  had  in  good 

faith,  and  not  for  the  purpose  of  hindering,  delaying,  or  de- 
frauding any  of  the  creditors  of  J.  Wesley  Lightbody.  The  court  be- 
low saw  Wilson  and  Lightbody  and  McGee  and  Gerson,  and  heard 
them  all  testify ;  and  also  saw  the  various  other  witnesses^  and  heard 
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them  testify,  and  ^oould  tell  much  belter  than  we  can  which  of  the 
witneBses  to  believe  and  which  not  to  believe ;  and  therefore  we  must 
take  the  facts  as  they  were  found  by  the  court  below. 

We  cannot  say  as  a  matter  of  law  that  the  facts  as  thus  found  were 
not  true;  and  we  cannot  say  from  the  facts  as  thus  found  that  said 
sale  as  a  matter  of  law  was  fraudulent  and  void.  It  certainly  was 
not  shown  that  the  debts  from  Lightbody  to  Mrs.  McGee  and  to  Mrs. 
Lightbody  were  not  honest  and  bona  fide  debts,  but  rather  the  re- 
verse; and,  considering  the  relations  existing  between  the  parties,  we 
would  suppose  that  if  the  debts  were  not  honest  debts,  that  the  plain* 
tiff  Wilson  might  have  shown  that  they  were  dishonest;  that  they 
vere  mere  shams,  (if  they  were  such,)  merely  trumped-up  claims,  (if 
they  were  such,)  to  cover  fraudulent  transactions.  But  he  did  not 
show  these  things.  Of  course,  we  must  say  that  some  of  the  trans- 
actions had  in  this  case  seem  to  us  very  suspicious;  and  yet  we  can- 
not say  as  a  matter  of  law,  and  against  the  findings  of  the  court  be- 
low, that  they  were  fraudulent  and  of  no  effect.  Where  a  trial  court 
hears  amotion  to  dissolve  an  attachment  upon  oral  evidence,  and 
open  such  evidence  makes  a  finding  in  favor  of  one  of  the  parties  and 
against  the  other,  this  court  cannot  ignore  such  finding  nor  reverse 
it,  nnless  we  can  say  as  a  matter  of  law  that  the  finding  is  erroneous. 
If  the  evidence  in  such  a  case  is  conflicting  and  pretty  evenly  bal- 
anced, and  sufficient  evidence  is  introduced  on  each  side  of  the  case 
to  BQBtain  that  side,  provided  the  evidence  on  the  other  side  be  not 
considered,  then  the  finding  of  the  trial  court  is  generally  conclusive. 
In  SQch  a  ease  we  cannot  retry  the  facts  upon  the  evidence  and  de- 
tennine  upon  which  side  the  preponderance  of  the  evidence  exists. 

AU  that  we  can  do  is  to  look  into  the  evidence  to  see  whether 
•451    there  is  sufficient  ev*idence  to  sustain  every  ingredient  of  the 

finding  of  the  court;  or,  in  other  words,  to  see  whether  there 
is  BQch  lack  of  evidence  that  we  can  say  as  a  matter  of  law  that  the 
finding  is  erroneous.  In  the  present  case,  the  evidence  was  such 
that  a  finding  by  the  court  below  on  either  side  would  be  upheld.  As 
to  conclusiveness  of  findings,  see  Gibbs  v.  Gibbs,  18  Ean.  419.  As 
to  the  sale  of  property  for  the  t)urpose  of  preferring  creditors,  see 
Campbell  v.  Warner.  22  Kan.  •604. 

Before  closing  this  opinion,  we  might  say  that  if  the  property  of 
Lightbody  was  insufficient  to  pay  all  his  debts,  that  it  was  probably 
not  inequitable  to  prefer  the  claims  of  the  other  creditors  before  those 
of  the  plaintiff  Wilson ;  for  some  of  the  evidence  seems  to  show  that 
in  the  various  dealings  had  between  Wilson  and  Lightbody,  Wilson 
generally  overreached  Lightbody,  and  obtained  more  than  in  strict 
equity  and  good  conscience  he  was  entitled  to  obtain;  and  although 
Wilson's  claims  against  Lightbody  are  legal  and  valid,  yet  probably 
in  pnre  equity  and  jnsticetbere  is  less  foundation  for  them.than  there 
18  for  those  of  any  of  the  other  claimants  or  creditors  of  Lightbody. 
We  do  not  think  that  it  is  necessary  to  consider  the  evidence  in  this 

V.  29k— 21 
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case  in  detail,  nor  to  consider  tbe  various  claims  of  the  several  par- 
ties in  detail.  We  have  considered  all  the  questions  raised  by  coun- 
sel for  plaintiff  in  error,  and  do  not  think  that  any  of  bis  claims  are 
sufficient  to  authorize  a  reversal  of  the  orders  and  judgments  of  the 
court  below.  We  have  considered  the  questions  with  respect  to  the 
at  J)  lute  of  limitations,  and  with  respect  to  fraud  in  the  disposition  of 
property  and  concealment  of  property,  and  all  other  questions  pre- 
sented by  counsel  for  plaintiff  in  error,  and  consider  them  insufficient 
to  authorize  any  reversal  in  this  case.  We  think  the  testimony  of 
McGee  was  admissible;  and  certainly  it  was  not  sufficiently  erroneous 
to  authorize  a  reversal;  his  wife  was  not  a  party  to  the  suit,  and  be 
did  not  testify  for  her  or  against  her;  and  he  did  not  testify  concern- 
ing any  communication  made  by  one  or  the  other.  Besides,  agency 
may  always  be  proved  by  simply  proving  that  the  agent  in  fact 
*452  acted  as  the  agent  of  his  principal  with  *the  principal's  knowl- 
edge. The  judgments  and  orders  of  the  court  below  in  these 
two  cases  will  be  affirmed. 
(All  the  justices  concurring.) 


William  8.  Tillson  v.  Statb  of  Kansas. 
January  Term,  1883. 

1.  Bape:  Assault  with  Intent  to  Ck>mmit:  Complaint.  Philip  Master- 
son  was  charged  before  Gbobge  AL  Eyerline,  a  justice  of  the  peace  in 
and  for  Monroe  township,  Anderson  county,  Kansas,  with  the  offense  of 
assault  with  intent  to  commit  rape.    The  complaint  reads  as  follows: 

"Before  Geo.  M.  Everline,  a  Justice  of  the  Peace  in  and  for 

THE  County  of  Anderson,  in  the  State  of  Kansas. 
**T7ie  State  of  Kansas,  Plaintiff,  against  Philip  Masterson,  Defendant 
"complaint  for  assault  with  intent  to  commit  rape. 

"r^  state  of  Kansas,  County  of  Anderson— ss,:  J.N.  Cline,  being 
first  duly  sworn,  deposes  and  says  that  on  the  tenth  day  of  July,  1881, 
at  and  in  the  county  of  Anderson,  and  state  of  Kansas,  Philip  Masterson 
did  then  and  there  unlawfully,  willfully,  and  feloniously  make  an  assault 
upon  one  Ruth  Cline,  then  and  there  being,  with  intent  her,  the  said 
Kuth  Cline,  violently,  forcibly,  and  against  her  will,  then  and  there 
unlawfully  and  feloniously  to  ravish  and  carnally  know;  and  deponent 
prays  that  process  may  be  issued  against  the  said  Philip  Masterson,  and 
that  he  be  dealt  with  according  to  law.  J.  N.  Cline. 

"Sworn  to  and  subscribed  before  me,  this  twenty-ninth  day  of  July, 
1881. 

"Geo.  M.  Everline,  Justice  of  the  Peace." 

— Held,  that  although  the  complaint  does  not  state  in  terms  that  Buth 
Cline  was  a  "female  child  or  woman,"  that  it  must  nevertheless  be  pre- 
sumed from  the  name,  "Ruth  Cline,''  and  from  the  use  of  the  personal 
pronoun  "her,"  and  from  the  allegations  in  the  complaint,  that  Ruth 
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Cline  was  a  female  person  npon  whom  the  offense  of  assault  with  intent 
to  commit  rape  could  be  committed ;  and  therefore  that  the  complaint  is 
not  Yoid  because  of  the  failure  to  state  in  terms  that  Ruth  Oline  was  a 
"female  child  or  woman." 

2.  BecogHiiaance :  Unsigned  by  Accused :  Not  Void  as  to  Surety.  The 
defendant,  Masterson,  being  arrested  in  pursuance  of  such  complaint, 
and  being  brought  before  the  justice,  and  being  in  legal  custody,  the 
case  was  continued;  and  thereupon  the  defendant,  Masterson,  was  dis- 
charged upon  the  following  recognizance,  to- wit: 

**The  State  of  Kansas,  Plaintiff,  v.  Philip  Masterson,  D^endant, 

"Before  Geo.  M.  Eybrline,  Justice  of  the  Peace  of  Monroe  Town- 
ship, Anderson  County,  Kansas.     Whereas,  the  above-entitled  action  is 
this  twenty-ninth  day  of  July,  1881,  continued  to  the  sixth  day  of  Au- 
gast,  1881,  now,  tlierefore,  £,  the  undesigned,  bind  myself  to  the  state  of 
Kansas  in  the  sum  of  three  hundred  dollars  for  the  appearance  of 
*453      said  Philip  Masterson,  '('defendant,  before  the  above-named  justice  of 
the  peace,  on  said  last-named  date,  at  9  o'clock  a.  m.,  for  examination 
in  said  cause.  Wm.  S.  Tillson. 

•"Approved  by  me  this  twenty -ninth  day  of  July,  1881. 
"Geo.  M.  Everline,  J.  P." 

This  recognizance  contained  the  following,  among  other,  indorsements: 
"Assault  with  intent  to  commit  rape."  Held,  that  the  recognizance  is 
not  void  as  to  Tillson  because  the  defendant  Masterson  did  not  himself 
sign  the  recognizance. 

3. .  And  further  held,  that  the  recognizance  is  not  void  as  to  Till- 
son because  it  does  not  state  or  describe  the  offense  with  which  the  de- 
fendant Masterson  was  charged;  that  although  it  would  generally  be  bet- 
ter for  a  recognizance  itself  to  state  and  show  in  definite  and  explicit 
terms  the  nature  and  character  of  the  offense  with  which  the  accused  is 
charged,  yet  where  the  recognizance  fails  to  do  so,  but  still  shows,  though 
indefinitely,  obscurely,  and  inferentially  only,  that  the  recognizance  was 
given  in  a  criminal  case,  and  in  a  case  in  which  the  defendant  was 
charged  with  the  commission  of  a  public  offense,  the  recognizance  will 
not  he  held  to  be  fatally  defective  and  void  merely  bee  i use  of  its  in  efi- 
niteness  in  this  respect,  and  especially  so  where  the  previous  portions  of 
the  record  show  definitely,  explicitly,  and  in  detail  the  nature  and  char- 
acter of  the  offense  with  which  the  accused  was  charged. 

Error  from  Anderson  district  court. 

Action  on  a  criminal  recognizance.  Judgment  in  the  district  court, 
September  13,  1882,  against  the  defendant,  Tillson,  who  brings  the 
case  here. 

W.  A.  Johnson  and  H.  L.  Poplin^  for  plaintiff  in  error. 

John  S.  Whitford,  Co.  Atty.,  for  the  State. 

YiLEKTiinB,  J.  This  was  an  action  on  a  criminal  recognizance. 
The  recognizance,  with  the  indorsement  thereon,  reads  as  follows: 

"Before  Geo.  M.  Everline,  Justice  of  the  Peace  of  Monroe  Town- 
ship, Anderson  County,  Kansas. 

''The  State  of  Kansas,  Plaintiff,  v.  Philip  Masterson^  D^endanU 

"Whereas,  the  above-entitled  action  is,  this  twenty-ninth  day  of  July,  1881, 
continued  to  the  sixth  day  of  August,  1881,  now,  therefore,  I,  the  under- 
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signed,  bind  myself  to  the  state  of  Kansas  in  the  sum  of  three  hun- 
*454      dred  dollars  for  the  appearance  of  said  Philip  Mas^terson,  defendant, 

before  the  above-named  jastice  of  the  peace,  on  said  last-named  date, 
at  9  o'clock  A.  M.,  for  examination  in  said  cause.  Wh.  8.  Tillson. 

"Approved  by  me  this  twenty-ninth  day  of  July,  1881. 
"Geo.  M.  Everline,  J.  P." 

Indorsed: 

"Affidavit  of  Sureties. 

*^ State  of  Kansas,  Anderson  County — ss, :  I,  the  undersigned  surety  on 
the  annexed  undertaking,  do  solemnly  swear  that  lam  a  resident  of  said 
county  and  state  of  Kansas;  that  I  am  worth  three  hundred  dolllars  over  and 
above  all  exemptions,  debts,  and  liabililies.    So  help  me  €rod. 

"Wm.  S.  Tillson. 

"Subscribed  and  sworn  to  before  me  this  twentyninth  day  of  July,  1881. 
"Geo.  M.  Everline,  J.  P." 

** State  of  Kansas  v.  Philip  Masterson.  Becognizance  and  adjournment. 
Assault  with  intent  to  commit  rape.    Filed  July  29,  1881. 

"Geo.  M.  Everlike,  J.  P." 

The  complaint  in  the  action  in  which  this  recognizance  was  given 
reads  as  follows : 

"Before  Geo.  M.  Everline,  a  Justice  of  the  Peace  in  and  for  the 
County  of  Anderson,  in  the  State  of  Kansas. 

"The  State  of  Kansas,  Plaintiff,  v.  Philip  Mastei'son,  D^endant. 

"complaint  for  an  assault  witHj  intent  to  commit  rape. 

**The  State  ofKatisas,  County  of  Anderson— ss, :  J.  N.  Cline,  being  first 
duly  sworn»  deposes  and  says  that  on  the  tenth  day  of  July,  1381,  at  and 
in  the  county  of  Anderson  and  state  of  Kansas,  Philip  Masterson  did  then 
and  there  unlawfully,  willfully,  and  feloniously  make  an  assault  upon  one 
liuth  Cline,  then  and  there  being,  with  intent  her,  the  said  Ruth  Cline,  vio- 
lently, forcibly,  and  against  her  will,  then  and  there  unlawfully  and  feloni- 
ously to  ravish  and  carnally  know;  and  deponent  prays  that  process  may  bo 
issued  against  the  said  Philip  Masterson,  and  that  he  be  dealt  with  accord- 
ing to  law.  J.  N.  Cline.    ' 

"Sworn  to  and  subscribed  before  me  this  twenty-ninth  day  of  July,  1881. 
"Geo.  M.  Everline,  J.  P." 

Indorsed: 

"complaint. 

*' State  of  Kansas  v.  Philip  Masterson.  Assault  with  intent  to  commit 
rape.    Filed  July  29.  1881.  Geo.  M.  Everline,  J.  P." 

A  trial  was  had  in  the  case,  in  the  district  court,  before  the  court 
without  a  jury,  and  judgment  was  rendered  in  favor  of  the 
*455  plaintiff  and  against  the  defendant;  and  the  defendant,  *as 
plaintiff  in  error,  now  brings  the  ease  to  this  court.  In  the 
court  below  everything  was  alleged  in  the  petition  and  proved  on  the 
trial  that  was  necessary  to  be  alleged  or  proved  in  order  to  make  out 
a  good  case  in  favor  of  the  plaintiff  and  against  the  defendant:  pro- 
vided, the  recognizance  and  the  complaint  above  quoted  are  valid 
and  sufficient.  The  petition  and  evidence  showed  that  said  com- 
plaint was  made  and  filed;  that  a  warrant  was  issued  for  the  defend- 
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ant;  that  be  was  arrested;  that  he  was  in  legal  custody;  that  the 
case  was  continued  bj  Justice  EyBRLnrB,  with  the  consent  of  the  de- 
fendant; that  the  recognizance  was  then  given  for  the  purpose  that 
he  might  be  discharged  from  such  custody ;  that  by  reason  thereof  he 
was  so  discharged;  that  he  afterwards  committed  a  breach  of  the 
.  recognizance  by  failing  to  appear  before  the  justice  of  the  peace  at 
the  appointed  time,  according  to  the  condition  of  the  recognizance ; 
and  that  the  justice  made  proper  entry  of  the  default,  and  duly  certi- 
fied the  recognizance  with  the  record  of  such  default  to  the  district 
court. 

The  plaintiff  in  error  claims  that  the  complaint  above  quoted,  and 
all  the  proceedings  following,  are  void,  for  the  reason  that  neither 
the  complaint  nor  any  of  the  proceedings  show  that  Buth  Gline  was  a 
*7emale  child  or  woman;"  that  from  anything  appearing  in  the  case, 
Sath  Gline  may  have  been  an  "animal,"  or  an  "inanimate  object, 
personified."  We  think  this  claim  is  untenable.  It  must  be  presumed 
from  the  name,  "Buth  Gline,"  and  from  the  use  of  the  personal  pro- 
noim  "her,"  and  from  the  allegations  in  the  complaint,  that  Buth 
Cline  was  a  female  person  upon  whom  the  offense  of  assault  with 
the  intent  to  commit  rape  could  be  committed.  State  v.  Farmer,  5 
Ired.  224;  State  v.  Hussey,  7  Iowa,  409;  Taylor  v.  Gom.,  20  Grat. 
S25.  We  think  that  not  only  the  complaint,  but  also  the  allega- 
tions of  the  petition  and  the  evidence  upon  this  point,  were  amply 
sufficient.  The  plaintiff  in  error  also  claims  that  the  recognizance 
is  void  for  the  following  reasons :  First,  that  the  same  was 
*456  not  "^executed  by  Masterson,  the  accused;  second,  that  the  re- 
cognizance itself  does  not  show  that  Masterson  was  charged 
with  the  commission  of  any  offense.  This  recognizance  was  given 
Qoder  section  45  of  the  Griminal  Code,  which  reads  as  follows : 

"Sec.  45.  Any  magistrate  may  adjourn  an  examination  or  trial  pending  be- 
fore himself,  from  time  to  time>  as  occasion  shall  require,  not  exceeding  ten 
days  at  one  time,  without  the  consent  of  the  defendant  or  person  charged,  and 
to  the  same  or  different  place  in  the  county,  as  he  shall  think  proper;  and 
in  sQch  case,  if  the  party  be  charged  with  a  capital  offense,  he  shall  be  com- 
mitted in  the  meantime;  otherwise  he  may  be  recognized  in  a  sum,  with  sure- 
ties to  the  satisfaction  of  the  magistrate,  for  his  appearance  for  such  further 
txamination;  and  for  want  of  such  recognizance,  he  shall  be  committed." 

The  other  sections  of  the  Criminal  Gode  necessary  for  a  correct  un- 
derstanding of  the  last  two  points  raised  by  counsel  read  as  follows : 

"See.  136.  All  reco^izances  required,  or  authorized  to  be  taken.  In  any 
niiDinal' proceeding,  or  in  any  proceeding  of  a  similar  nature,  shall  be  in 
writing,  and  shall  be  subscribed  by  the  parties  to  be  bound  thereby.    *    *    *" 

"Sec.  153.  The  prosecuting  attorney  may,  at  any  time  after  the  adjourn- 
ment of  the  court,  proceed  by  action  against  the  bail  upon  the  recognizance, 
^id  action  shall  be  governed  by  the  rules  of  civil  pleading,  as  far  as  appli- 
cable. 

"Sec.  154.  No  action  upon  a  recognizance  shall  be  defeated,  nor  shall  judg- 
nient  thereon  be  arrested,  on  accouiit  of  any  defect  of  form,  omission  of  re- 
cital, condition  of  undertaking  therein,  neglect  of  the  clevk  or  magistrate  to 
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note  or  record  the  default  of  any  principal  or  surety  at  the  term  or  time  when 
such  default  shall  happen,  or  of  any  other  irregularity,  so  that  it  may  be  made 
to  appear  that  the  defendant  was  legally  in  custody,  charged  with  a  public 
offense,  that  he  was  discharged  therefrom  by  reason  of  the  giving  of  the  re- 
cognizance, and  that  it  can  be  ascertained,  from  the  recognizance,  that  the 
sureties  undertook  that  the  defendant  should  appear  before  a  court  or  magis- 
trate for  examination  or  trial  for  such  oflPense." 

The  point  tbat  the  recognizance  is  void  because  the  accused  did 
not  sign  the  same,  we  think  is  not  tenable.  At  common 
*457  *law  it  was  never  necessary  for  any  person  to  sign  the  recog- 
nizance ;  and  under  the  statutes  it  is  necessary  only  for  those 
to  sign  the  recognizance  who  are  to  be  bound  thereby;  and  it  is  never 
necessary  under  the  statutes  for  the  accused  to  sign  the  recognizance, 
unless  the  statutes  absolutely  require  the  same  to  be  done.  Ingram 
V.  State,  10  Eau.  "^630.  The  reco^izance  in  the  case  last  cited  was 
given  under  section  54  of  the  Criminal  Code,  instead  of  under  section 
45  of  the  Criminal  Code,  as  the  present  recognizance  was;  hence  that 
case  is  not  quite  applicable  to  the  present  case.  See,  also,  Gay  v. 
State,  7  Kan.  *394,  *402.  Of  course,  the  recognizance  is  binding 
upon  only  those  who  sign  the  same.  Crim.  Code,  §  136.  But  it  is 
binding  upon  all  who  sign  the  same,  and  binding  in  severalty  and  not 
merely  jointly.  Swerdsfeger  v.  State,  21  Kan.  *475.  In  this  state 
every  recognizance  is  several  as  well  as  joint,  and  any  one  or  more 
of  the  persons  who  sign  the  same  may  be  sued  for  a  breach  thereof. 
Even  where  the  accused  signs  the  recognizance,  as  well  as  the  surety, 
the  surety  alone  may  be  sued  without  joining  his  principal  with  him. 
See  case  last  cited.  Of  course,  under  section  45  of  the  Criminal  Code, 
it  would  be  very  proper  for  the  accused  as  well  as  the  surety  to  sign 
the  recognizance ;  and  possibly  it  would  be  the  duty  of  the  magis- 
trate in  all  cases  to  require  him  to  do  so;  but  his  failing  to  do  so  we 
do  not  think  will  render  the  recognizance  void  as  against  the  surety. 
The  point  that  the  recognizance  does  not  show  that  Masterson,  the 
accused,  was  charged  with  the  commission  of  any  o£Pense,  we  also 
think  is  untenable.  It  never  was  necessary  in  a  criminal  recognizance 
to  describe  the  offense  in  detail,  or  to  state  facts  in  detail  saffioient 
to  show  that  a  public  offense  was  eommitted.  State  t.  Randolph,  22 
Mo.  474;  State  v.  Rye,  9  Yerg.  886.  All  that  was  ever  necessary 
was  that  the  recognizance  should  either  state  or  show  that  the  defend- 
ant  was  charged  with  the  commission  of  a  public  offense;  and  in  any 
case  if  it  was  desired  to  know  the  exact  nature  and  character 
*458  of  the  offense,  *th6  parties  so  desiring  were  required  to  exam- 
ine the  other  proceedings  in  the  case.  See  authorities  above 
cited,  and  Gay  t.  State,  7  Kan.  *894,  *404.  The  recognizance  is  an 
obligation  of  record,  and  wherever  it  is  obscure  or  indefinite,  other 
portions  of  the  record  may  be  examined  for  the  purpose  of  making 
its  meaning  clear  and  explicit.  The  plaintiff  in  error  founds  his 
argument  upon  this  point  prinoipally,  if  not  entirely,  upon  the  lan- 
guage of  section  154  of  the  Criminal  Code,  which  says  that  no  recog- 
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nizaoce  «baU  be  held  to  be  inssffieient  if  it  be  made  to  appear  ampng 
other  things  that  the  defendant  was  "in  custody,  charged  with  a  pub- 
lic offense,  *  *  *  ^^d  that  it  can  be  ascertained /rom  the  recog^ 
nizance  that  the  sureties  undertook  that  the  detendant  should  appear 
before  a  court  or  magistrate  for  examination  or  trial  for  such  offense.*' 
The  words  '"such  offense"  above  quoted  simply  mean  "public  offense/' 
and  refer  back  to  these  words  as  previously  used ;  and  the  section  does 
Dot  mean  that  the  offense  shall  be  set  out  in  detail,  but  simply  that 
a  statement  shall  be  made  or  words  inserted,  showing  that  the  de- 
fendant was  charged  with  the  commission  of  some  public  offense. 
We  think  the  recognizance  in  the  present  case  shows  this,  although 
it  shows  the  same  only  indefinitely,  obscurely,  and  inf  erentially .  The 
recognizance  is  entitled  "The  State  of  Kansas,  Plaintiff,  v.  Philip  Mas- 
terson,  Defendant."  It  shows  that  the  case  was  pending  before 
Geoboe  M.  Evebline,  a  justice  of  the  peace  of  Monroe  township,  An- 
derson county,  Kansas;  and  it  shows  that  the  plaintiff  in  error  bound 
himself  to  the  state  of  Kansas  for  the  appearance  of  Masterson  be- 
fore the  said  justice  for  an  examination  in  the  case.  Now  can  the 
above  description  apply  to  any  case  except  a  criminal  case  ?  Can  it 
apply  to  any  case  except  a  case  where  a  public  offense  has  been  in- 
tended to  be  charged?  We  would  think  not.  Besides,  the  recogni- 
zance was  indorsed  with  the  following  among  other  words:  "Assault 
with  intent  to  commit  rape;"  and  the  plaintiff  in  error  must  have 
seen  this  indorsement,  for  his  affidavit  and  signature  thereto  were 

also  indorsed  on  the  recognizance.     Also  the  other  proceed- 
*459    ings  in  the  case,  had  prior  to  the  execution  *of  this  recogni- 

zknce,  show  explicitly  and  definitely  the  exact  nature  and  char- 
acter of  the  offense  charged  against  the  accused. 

We  think  the  recognizance  is  to  some  extent  defective  in  not  stating 
dearly  and  explicitly  upon  its  face  that  the  public  offense  with  which 
the  accused  was  charged  was  an  ''assault  with  intent  to  commit 
rape;"  but  still  we  do  not  think  that  the  recognizance  is  so  fatally 
defective  as  to  be  utterly  null  and  void.  There  is  no  pretense  that  any 
other  suit  against  Masterson  was  pending  before  Justice  Evgrline 
than  the  one  in  which  this  recognizance  was  given;  nor  is  there  any 
pretense  that  the  plaintiff  in  error  ever  expected  Masterson  to  join 
vith  him  in  the  execution  of  the  instrument.  From  anything  appear- 
ing in  the  case,  the  plaintiff  in  error  knew  exactly  what  he  was  doing, 
when  he  executed  the  instrument.  He  knew  its  full  contents,  and  its 
scope  and  purpose,  and  that  he  was  to  be  the  only  party  to  execute 
the  same;  hence  there  is  no  good  reason  for  holding  it  to  be  void, 
unless  it  cannot  in  law  be  held  to  be  otherwise  than  void.  Of  course, 
^^cognizances  most  always  be  construed  strictly  and  rigidly  so  as  not 
io  enlarge  the  recognizor's  intended  liability,  so  as  not  to  include  any- 
thing beyond  the  reasonable  scope  and  intent  of  the  express  terms  of 
the  rec(^nizances,  nor  anything  not  contemplated  by  the  parties  or 
intended  by  them.     But  still,  recognizances  can  never  be  declared 
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void  unless  tbey  are  clearly  and  manifestly  void,  or  by  a  fair  inter* 
pretation  of  their  contents  and  their  surroandings  they  are  shown  to 
be  void.  It  is  never  presumed  that  parties  deliberately  intend  to 
execute  void  instruments;  but  the  presumptions  are  always  the  other 
way.  Courts  always  attempt  to  give  force  and  efifeot  to  the  deliberate 
acts  and  deliberate  contracts  of  parties,  where  such  acts  and  contracts 
are  not  in  violation  of  any  law,  nor  in  contravention  of  public  policy 
or  good  morals.  And  all  reasonable  presumptions  and  all  reasonable 
interpretations  may  be  resorted  to  for  the  purpose  of  upholding  instru- 
ments which  the  parties,  with  a  full  knowledge  of  .ail  the  facts,  have 
deliberately  and  intentionally  executed. 

The  judgment  of  the  court  below  wiU  be  affirmed. 

(All  the  justices  concurring.) 


•460     •  *Kansas  City,  F.  S.  &  G.  R.  Co.  v.  John  Tontz, 

Treasurer,  etc. 

January  Term,  1883. 

1.  Statutory  Construction:  Repeal:  Township  Road  Tax.    Section 22 

of  chapter  110  of  the  General  Satutes  of  1868.  (Comp.  Laws  1879,  c.  110 
§  22,)  has  not  been  repealed,  by  implication  or  otherwise,  by  section  1  of 
chapterl74oftheLaws  of  1872,  (Comp.  Laws  1879,  c.  89,  par.  5073,)or  by 
section  21  of  chapter  108  of  the  Laws  of  1874,  (Comp.  Laws  187^,  c.  89, 
par.  5052,)  but  is  still  iu  force  as  a  valid  and  existing  law;  and  a  town- 
ship road  tax  levied  in  accordance  with  the  provisions  of  said  section  22 
would  be  a  valid  tax. 

2.  Township  Boad  Tax.    Where  a  township  road  tax  is  levied  by  the 

township  trustee  and  the  board  of  county  commissioners,  in  accordance 
with  the  provisions  of  said  section  22,  and  the  levy  is  properly  reported 
to  the  county  clerk,  and  the  tax  is  properly  entered  on  the  tax-roUof  the 
county,  and  the  tax-roll  is  properly  placed  in  the  hands  of  the  county 
treasurer  for  collection,  and  the  county  treasurer  proceeds  in  a  proper 
manner  to  collect  the  tax,  Tield,  that  the  tax  is  valid,  notwithstanding  the 
fact  that  the  county  clerk  and  the  county  commissioners  neglected  for  six 
months  to  enter  the  levy  of  the  tax  upon  the  county  commissioners*  record. 

8,  :  Injunction.    And  in  such  a  case,  where  a  tax-payer  pays  all  his 

taxes  except  the  said  township  road  tax,  and  refuses  to  pay  such  tax,  and 
afterwards  the  proper  entry  of  the  levy  is  made  on  the  county  commis- 
sioners' record,  held,  that  such  tax-payer  cannot  then  maintain  an  action 
to  perpetually  enjoin  the  collection  of  such  tax. 

[4.  Record :  Nunc  pro  Tunc  Entries.  No  entry  nunc  pro  tunc,  or  oth- 
ers ise,  can  be  made  of  a  proceedins^  that  never  took  place.  It  is  only 
where  the  proceeding  actually  occurred  that  an  entry  can  be  made.  But 
it  seems  a  long  time  may  intervene  without  affecting  the  validity  of  such 
entries.]^ 

>See  Aydelotte  v.  Brittain,  ante,  *98. 
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Error  from  Crawford  district  court. 

The  case  is  stated  in  the  opinion. 

Wallace  Pratt  and  Blair  d  Perry,  for  plaintiflf  in  error 

G.  Dana  Sayrs,  for  defendants  in  error. 

Valentine^  J.  This  was  an  action  brought  by  the  Kansas 
*461    City,Fort  Scott&  Gulf  Bailroad  Company  against  John*Tontz, 

the  county  treasurer^  and  James  McMurray,  the  sheriff  of 

Crawford  county,  to  perpetually  enjoin  the  collection  of  an  alleged 

illegal  township  road  tax.     The  case  was  tried  by  the  court  below 

without  a  jury,  upon  the  following  agreed  statement  of  facts,  to*wit : 

"It  is  agreed  by  the  parties  that  the  following  are  and  may  be  treated  and 
considered  as  the  facts  in  this  action:  (1)  The  plaintiff  is  a  corporation, 
Hutliorized  to  operate  and  liable  to  pay  taxes  on  the  lines  of  railroad  described 
in  the  petition  herein.  (2)  The  defendant  McMurray  was  sheriff  of  Craw- 
ford county,  Kansas,  daring  the  years  1881  and  1882,  and  the  defendant 
Tontz  was  treasurer  of  said  county  during  said  years.  (8)  Taxes  for  the  year 
1881  were  charged  on  the  tax-rolls  of  said  Crawford  county  against  the  prop- 
erty of  the  plaintiff,  aggiegating  the  sum  of  $10,206.46,  of  which  amount  the 
plaintiff  has  paid  $9,S%.70,  and  holds  proper  receipts  therefor.  The  amount^ 
in  dispute  in  this  action  was  charged  and  levied  as  a  township  road  tax,  and 
'^^gregates  the  sum  of  8397.76.  (4)  In  the  amount  of  taxes  paid  by  the  plain- 
tiff is  included  a  road  tax  levied  under  section  21,  c.  89,  [108»]  Laws  1874, 
(section  5052,  Dassler's  [Comp.  Laws]  1879.)  and  worked  out  and  paid  by  the 
plaintiff  in  compliance  with  succeeding  sections  of  said  law.  The  disputed 
tax  was  levied  under  section  22,  c.  110,  Laws  1868,  (Dassler's  [Comp.  Laws] 
1879,  ^  5988,)  and  it  is  under  this  law  that  the  county  claims  the  tax  as  valid. 
Plaintiff  claims  the  disputed  tax  was  levied  under  section  42,  c.  89,  Comp. 
Uws  1879.  (&)  The  disputed  tax  was  levied  July  9,  1881,  and  a  copy  of  the 
record  of  such  proceedings,  as  subsequently  made,  is  hereto  attached^  marked 
'Exiiibil  A,'  and  made  a  part  hereof.  The  disputed  tax  was  levied  at  the 
July  meeting  of  the  county  commissioners  in  1881,  by  the  township  trustees, 
witti  the  advice  and  concurrence  of  the  county  commissioners,  but  no  written 
note  or  memorandum  of  the  proceedings  about  said  tax  was  made  or  signed  by 
any  of  the  county  commissioners  or  officers  until  January  7, 1882,  when  the 
record  was  made  which  is  appended  hereto.  (6)  At  the  proper  time  the  plain- 
tiff paid  ali  taxes  levied  against  its  property,  excepting  that  in  dispute  in  this 
action.  (7)  Because  of  the  failure  of  plaintiff  to  pay  the  disputed  tax,  the 
defendant  treasurer,  at  the  proper  time,  to-wit,  January  16,  1882,  is- 
*462  sued  a  warrant  for  its  collection  to  the  de*fendant  sheriff  for  collec- 
tion by  distraint.  On  January  24,  1882,  the  plaintiff  commenced  this 
action,  and  obtained  a  temporary  order  of  injunction  restraining  the  collec- 
tion of  such  disputed  tax.  ** 

We  do  not  think  that  it  is. necessary  to  give  a  copy  of  "Exhibit 
A"  above  referred  to,  as  the  agreed  statement  of  facts  above  quoted 
sQflBciently  sets  forth  the  substance  of  the  same.  Upon  this  agreed 
statement  of  facts  the  court  below'  made  a  gene^ul  finding  in  favor 
of  the  defendants,  and  against  the  plaintiff,  and  rendered  judgment 
accordingly;  and  the  plaintiff,  as  plaintiff  in  error,  now  brings  the 
case  to  this  court  for  review.  It  appears  that  there  are  three  stat- 
utes now  in  force  (provided  they  are  all  valid)  which  authorize  the 
levy  of  road  taxes;     First,  section  22,  c.  110,  Gen.  St.  1868,  being 
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section  22  of  the  act  relating  to  townships  and  township  officers, 
(Comp.  Laws  1879,  c.  110,  §  22;)  second,  section  1,  c.  174,  Laws 
1872,  being  section  1  of  an  act  entitled  '"An  act  in  relation  to  road 
districts,"  (Comp.  Laws  1879,  c.  89,  par.  5078,  §  42;)  third,  section 
21,  c.  108,  Laws  1874,  being  section  21  of  the  act  relating  to  roads 
and  highways,  (Comp.  Laws  1879,  c.  89,  par.  6052.)  The  plaintiflf 
claims  that  the  tax  in  dispute  was  levied  under  section  1,  c.  174, 
Laws  1872;  and  further  claims  that  this  section  has  no  force  or  ef- 
fect at  the  present  time  for  two  reasons :  Fir$t,  that  it  is  uneonstitn- 
tiona),  being  in  contravention  of  that  portion  of  section  16,  art.  2, 
Const.  Ean.,  which  provides  that  "no  bill  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title;"  second, 
that  it  was  repealed  by  implication  by  said  section  21,  c.  108,  Laws 
1874.  Now  for  the  purposes  of  this  case  it  may  be  admitted  that 
said  section  1,  c.  174,  Laws  1872,  is  void  and  of  no  eflfect,  for  it  is 
admitted  by  the  defendants  in  this  case  that  the  tax  was  not  levied 
under  that  section;  but  as  to  whether  the  section  is  iu  fact  uncon- 
stitutional or  not,  or  as  to  whether  it  has  in  fact  no  force  or  effect, 

we  shall  express  no  opinion. 
'''463     *It  is  further  claimed  by  the  plaintiff  that  even  if  the  tax  in 

dispute  was  levied  under  section  22,  c.  110,  Gen.  St.  180^:, 
still  that  the  tax  is  void  for  the  following  reasons:  First,  that  said 
section  22  was  repealed  by  implication  by  section  1,  c.  174,  Laws 
1872;  second,  but  if  it  was  not  repealed  by  that  section,  then  that  it 
was  repealed  by  implication  by  section  21,  o.  108,  Laws  1874;  ihhrd, 
if  it  was  not  repealed  by  these  sections  or  by  any  subsequent  statute. 
then  that  no  tax  was  legally  levied  under  it,  for  the  reason  that  no 
record  was  made  of  the  levy  at  the  time  of  the  levy,  nor  for  about  six 
months  afterwards,  nor  until  after  the  plaintiff  had  paid  all  its  other 
taxes,  nor  until  after  the  time  had  arrived  and  passed  as  provided 
by  law  for  adding  a  penalty  for  the  non-payment  of  one-half  of  all 
unpaid  taxes.  There  is  no  pretense  that  section  22,  c.  110,  Gen.  St. 
1S68,  has  been  expressly  repealed  by  any  statute;  and  although  it 
is  claimed  that  the  section  has  been  repealed  by  implication  because 
in  conflict  with  later  and  subsequent  statutes,  yet  no  conflict  has  been 
pointed  out.  We  suppose  that  it  will  not  be  claimed  that  a  valid 
law  can  be  impliedly  repealed  by  a  subsequent  act  unless  the  prior 
law  is  irreconcilably  in  conflict  with  the  later  enactment;  for  repeals 
by  implication  are  never  favored,  and  all  acts  of  the  legislature  are 
so  construed  as  to  make  them  harmonize  with  each  oth^r  if  possible 
to  do  so,  and  all  are  to  be  held  valid  if  it  is  possible  to  so  hold;  but 
if  there  were  really  any  irreconcilable  conflict  between  section  22,  c. 
110,  Gen.  St.  1868  and  some  subsequent  statute,  then  we  wonld  think 
that  the  able  counsel  who  represent  the  plaintiff  in  this  case  would 
be  able  to  speoifioally  point  out  the  conflict.  They  have  failed  to  do 
so,  however.  It  is  claimed  that  said  section  22  is  repealed  by  impli- 
cation by  section  1,  6.  174,  Iiaws  1872.     Now,  there  id  no  conflict 
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between  tfaeee  two  Beotions  so  far  as  thej  authorize  the  levjmg  of  a 
towDship  road  tax.  To  this  extent  tliey  are  in  substance  identical, 
and  their  language  is  almost  precisely  the  same,  and  evidently  they 
are  intended  to  authorize  the  levy  of  only  one  and  the  same 
*464  tax;  hence  *the  plaintiff  in  the  present  case  labors  under  this 
difficulty:  if  section  1,  o.  174,  Laws  1872,  is  valid,  then  the 
present  tax  is  valid,  (unless  the  failure  of  the  county  clerk  and  county 
commissioners  to  enter  the  levy  on  the  county  commissioners'  record 
renders  it  void,)  for  it  was  levied  precisely  within  the  terms  of  this 
section ;  bnt  if  this  section  is  not  valid,  if  it  is  unconstitutional  and 
void,  as  the  plaintiff  claims  that  it  is,  then  it  cannot  have  the  force 
or  effect  by  implication  or  otherwise  to  repeal  section  22,  c.  110,  Gen. 
St.  1868,  for  no  void  enactment  can  repeal  by  implication  any  valid 
law.  Stephens  v.  Ballon,  27  Ran.  ^595,  602,  and  cases  there  cited. 
And  if  said  section  22  has  not  been  repealed,  but  was  still  in  force 
al  the  time  the  present  levy  was  made,  then  it  is  admitted  that  the 
present  tax  is  valid,  unless  said  failure  of  the  county  clerk  and  county 
commissioners  to  enter  the  levy  on  the  commissioners'  record  rendered 
it  void.  It  is  also  claimed  that  said  section  22,  c.  110,  Gen.  St.  1868, 
is  repealed  by  implication  by  section  21,  c.  108,  Laws  1874.  Now, 
this  cannot  be  so,  for  there  is  not  the  slightest  conflict  between  the 
two  sections.  Section  32  provides  for  the  levy  of  a  township  road 
tax,  to  be  collected  in  money  as  other  taxes  are;  while  said  section 
21  provides  for  the  levying  of  a  county  road  tax,  to  be  paid  in  work, 
aader  the  direction  of  the  road  overseers  of  the  various  road  districts 
in  the  county.  However,  if  this  tax  is  not  paid  in  work  it  may  be  col- 
lected as  other  taxes  are.  One  of  these  taxes  applies  to  the  separate 
townships  and  may  apply  to  only  a  single  township,  while  the  other 
most  be  levied  upon  all  the  taxable  property  of  the  county.  These  two 
taxes  differ  from  each  other  in  still  other  particulars,  and  are  undoubt- 
edly intended  to  be  two  separate  taxes,  and  both  of  them  may,  in  the 
township  where  the  township  tax  is  levied,  be  levied  on  the  same  prop- 
erty for  the  same  year.  These  two  sections  have  existed  together  for 
many  years.  Section  21  is  almost  a  literal  copy  of  section  21,  c.  80, 
Gen.  St.  1868 ;  and  the  last-mentioned  section  was  passed  only 
'465  two  days  after  the  other ;  and  the  two  sections  *were  undoubt- 
edly intended  to  have  contemporaneous  force  and  effect.  We 
think  that  said  section  22  has  never  been  repealed  by  implication  or 
otherwise,  but  is  still  in  force. 

We  now  come  to  the  last  question  in  the  case,  which  is  whether 
the  neglect  of  the  county  clerk  and  county  commissioners  to  make  any 
entry  on  the  commissioners'  record  of  the  action  of  the  county  board 
and  of  the  township  trustee  in  levying  the  tax  renders  the  tax  utterly 
nail  and  void.  No  other  irregularity  than  this  is  claimed.  It  would 
8eem  that  the  tax  was  properly  levied,  and  was  properly  reported  to 
the  county  clerk,  and  was  properly  entered  on  the  tax-roll  of  the 
county,  and  that  the  tax-roll  was  properly  placed  in  the  hands  of  ihe 
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county  treasarer,  and  that  the  oonnty  treasurer  attempted  in  a  proper 
manner  to  collect  the  same.     It  would  seem  that  this  tax  was  regu- 
larly  on  the  county  tax-roll  at  the  time  when  the  plaintiff  paid  its 
other  taxes;  but  that,  for  the  irregularity  above  mentioned  and  the 
other  matters  above  mentioned,  the  plaintiff  refused  to  pay  the  tax. 
Now  although  no  record  of  the  levy  had  yet  been  made,  yet  the  plain- 
tiff might  have  ascertained  that  a  levy  had  in  fact  been  made,  if  it  had 
made  any  inquiry ;  and  the  facts  that  the  county  clerk  had  entered  the 
tax  upon  the  tax-roll  of  the  county  and  placed  the  tax-roll  in  the  hands 
of  the  county  treasurer  for  collection,  and  that  the  county  treasurer 
was  then  endeavoring  to  collect  all  the  taxes  entered  thereon,  were 
sufBcient  to  put  the  plaintiff  upon  inquiry.     We  think  that  the  tax 
was  at  all  times  valid,  after  the  tax-roll  was  placed  in  the  hands  of 
the  county  treasurer  for  collection;  that  the  mere  fact  that  no  entry 
of  the  levy  of  the  tax  had  yet  been  made  is  not  sufiBcient  to  invalidate 
the  tax;  and  we  also  think  that  the  county  commissioners  and  the 
county  clerk  had  the  right  to  make  an  entry  of  the  levy  six  months 
after  the  time  when  the  levy  was  made,  as  they  did  in  this  case,  and 
that  the  record  of  the  levy  as  thus  made  would  be  evidence  of  the 
levy.     Entries  of  public  proceedings  are  often  made  some  considerable 
time  after  the  proceedings  have  in  fact  taken  place.     Some- 
^466     times  days,  sometimes  *months,  and  sometimes  even  years, 
elapse  before  the  entry  of  the  proceeding^  is  in  fact  made; 
but  where  any  considerable  time  has  elapsed  before  the  entry  is  made, 
it  is  always  better  to  make  the  entry  in  the  form  df  an  entry  nunc  pro 
tunc.     As  applicable  to  some  extent  to  these  views,  see  Goodrich  v. 
Conrad,  28  Iowa,  298,  301;  Gillett  v.  Lyon  Co.,  18  Kan.  410.  413; 
Cuslienberry  v.  McMurray,  27  Kan.  *328,  *332.     The  entry  in  the 
present  case  was  in  the  form  of  an  entry  nunc  pro  tunc.     Of  coarse 
no  entry,  nunc  pro  tunc  or  otherwise,  can  be  made  of  a  proceeding 
that  never  took  place.     It  is  only  where  the  proceeding  actually  oc- 
curred that  an  entry  can  be  made.     Now,  in  the  present  case  it  is 
admitted  that  the  levy  of  the  tax  in  dispute  was  actually  made,  and  that 
the  only  irregularity  connected  with  the  levy  was  the  mere  failure  to 
enter  the  levy  at  the  time  it  was  made.     We  think,  however,  that 
the  making  of  the  entry  six  months  afterwards  cured  this  irregularity. 

The  judgment  of  the  court  below  will  be  aiffirmed. 

(All  the  justices  concurring.) 
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Atobison,  T^  &  8.  F.  B.  Go.  v.  John  Thul.* 

January  Tenui  1883. 

Svidenoe:  Examination  by  Expert.  On  the  trial  in  an  action  for  dam- 
ages for  personal  injuries  of  a  permanent  as  well  as  temporary  character 
to  the  plaintiff^s  eyes,  where  the  plaintifF  himself  testified  concerning  his 
injuries,  and  no  physician  or  surgeon  or  medical  expert  was  exainint'd  as 
a  witness  in  the  case,  the  plaintiff  may  be  required  by  the  court,  upon  a 
proper  application  being  made  therefor  by  the  defendant,  to  submit  his 
^es  to  a  reasonable  and  proper  examination  by  some  competent  expert, 
for  the  purpose  of  ascertaining  the  nature,  extent,  and  permanency  of  his 
injuries;  the  court  exercising  in  all  such  cases  a  sound  judicial  discretion. 

•467    'Error  from  Shawnee  district  court. 
The  case  is  stated  in  the  opinion. 
Oeo.  R.  Peck  and  W.  C.  Campbell,  for  plaintiflF  in  error. 
UoBe  d  Cwtis,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  John  Thul  against 
(be  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company,  to  recover  dam- 
ages for  injaries  alleged  to  have  been  caused  through  the  negligence 
of  the  agents  and  servants  of  the  defendant.  The  alleged  injuries 
occurred  about  the  fifteenth  of  December,  1881.  At  that  time  Thul 
was  in  the  employ  of  the  defendant  as  a  section  hand;  and  as  he 
and  other  employes  of  the  company  were  going  out  from  Topeka  on 
a  band  car  to  their  place  of  work,  they  met  an  approaching  train; 
they  took  the  hand  car  off  the  track,  and  were  standing  near  the 
track  waiting  for  the  train  to  pass.  When  the  engine  came  opposite 
the  plaintiff  and  his  co-laborers,  the  plaintiff  alleges  that — 

"The  fireman,  engineers,  and  servants  of  the  said  defendant  in  charge  of 
said  engine,  needlessly,  carelessly,  *  ♦  ♦  caused  the  hot  steam  and  hot 
Water  then  in  said  engine  and  the  boiler  thereof,  to  be  thrown,  squirted,  and 
ejected  with  great  force  and  violence  upon  the  person  of,  and  into  the  face 
and  eyes  of,  the  said  plaintiff,  *  •  *  and  thereby  wounded,  bruised,  in- 
jured, scalded,  and  burned  the  person,  eyelids,  and  eyes  of  the  said  plaintiff, 
so  that  «  *  «  the  sight  of  the  said  plaintiff  was,  and  ever  since  has  been, 
impaired,  injured,  and  destroyed,*'  etc. 

The  case  was  tried  before  the  court  and  a  jury,  and  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  $400  and  costs;  and  to  reverse  this  judgment  the  defend- 
ant now  brings  the  case  to  this  court. 
*468  ^Upon  the  trial  the  plaintiff  introduced  his  evidence,  and 
rested.  The  evidence  tended  to  prove  the  plaintiff's  entire 
case.  It  showed  the  manner  in  which  be  was  injured,  and  the  nature, 
character,  and  extent  of  the  injury.     And  the  evidence,  as  well  as 
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the  plaintiff's  petition,  showed  that  it  was  the  injury  to  the  plaintiff's 
eyes  of  which  he  principally  complained.  The  plaintiff  himself  was 
a  witness  in  the  case,  and  testified  in  his  own  behalf.  After  the 
plaintiff  rested  his  case,  the  defendant  requested  the  court  to  have 
the  plaintiff  submit  himself  to  the  examination  of  Dr.  A.  D.  Williams, 
who  was  then  present,  from  St.  Louis,  and  whom  it  was  stated  the 
defendant  would  call  as  a  witness.  This  request  was  made  in  the 
.following  words,  to-wit:  "If  the  court  please,  we  ask  that  the  plain- 
tiff in  this  case,  John  Thul,  submit  himself  to  the  examination  of  Dr. 
Williams,  a  witness  we  shall  call  for  the  defense,  now  here  from  St. 
Louis."  This  request  was  objected  to  by  the  plaintiff,  in  the  follow- 
ing words,  to-wit:  "We  object,  under  the  ruling  of  the  Fifty-third 
Missouri  Beport."  The  court  below  sustained  the  objection,  in  the 
following  words,  to-wit:  "The  objection  is  sustained."  And  to  this 
ruling  of  the  court  the  defendant  excepted.  Counsel  for  the  defend- 
ant then  addressed  the  court  as  follows : 

"What  we  want  to  do,  if  the  court  please*  is  to  have  this  plaintiff  submit 
himself  to  the  examination  of  Drs.  Jones,  Redden,  Storinont,  and  Wiliiaras, 
of  St.  Louis,  whom  we  propose  to  produce  as  witnesses  on  Uie  stand ;  and  we 
ask  the  permission  and  order  of  the  court  that  so  many  doctors  as  we  may  de- 
sire may  liave  an  opportunity  to  make  an  examination  of  tlie  plaintiff's  eyes 
in  the  presence  of  this  court  and  jury.** 

To  this  the  counsel  for  plaintiff  responded  as  follows:  "We  ob- 
ject." And  the  conrt  then  answered  as  follows:  *'The  objection  is 
sustained."  To  which  ruling  of  the  court  the  defendant  again  ex- 
cepted. Afterwards,  counsel  for  the  defendant  addressed  the  court 
as  follows : 

"If  the  court  please,  the  examination  that  we  desire  the  plaintiff  to  submit 
himself  to,  and  ask  the  court  to  order,  is  for  the  purpose  of  tliese  doc- 
*469      tors  appearing  upon  the  stand  and  *  testifying  to  the  cause  of  his  mal- 
ady as  it  exists,  the  permanency  of  his  injuries,  and  the  cause  that  pro- 
duced them." 

After  the  evidence  was  closed,  the  court  gave  the  following  among 
other  instructions  to  the  jury : 

"(6)  As  to  the  measure  of  damages:  If  tlie  jury  find  for  the  plaintiff  they 
will  assess  the  damages,  tiiking  into  consideration  the  injury  inflicted  upon 
liim,  whether  of  a  tempomry  or  permanent  character;  his  Iosh,  if  any,  aris- 
ing from  any  inability  to  perform  laborer  use  his  eyes  in  consequence  of  such 
.injury;  his  loss  of  time,  if  any,  his  physical  pain,  and  other  circumstances 
connected  with  said  injury,  and  which  may  be  reasonably  attribut«ib1e  to  it, 
and  were  caused  thereby." 

We  think  these  are  about  the  only  facts  necessary  to  be  stated,  for 
the  purpose  of  giving  and  inanring  a  correct  noderstanding  of  the 
'questions  involved  in  the  case  as  tbe^  same- are  now  presented. to  us. 
It  will  be  observed  from  the  foregoing  facts  that  the  main  question 
involved  in  this  case  is '  whether  the  court  below  err^d  in- overruling 
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the  defendant's  reqaest  for  a  medical  examination  of  the  plaintiff,  and 
in  sustaining  the  plaintiff's  objection  to  such  request. 

That  portion  of  53  Mo.  upon  which  the  plaintiff  made  the  objec- 
tion reads  as  follows : 

"The  proposal  of  the  court  to  call  in  two  surgeons,  and  have  the  plaintiff 
examined  during  the  progress  of  the  trial  as  to  the  extent  of  her  injuries,  is 
unknown  to  our  practice  and  to  the  law.  There  was  abundant  evidence  on 
this  subject  on  both  sides;  any  opinion  of  physicians  or  surgeons  at  that  time 
would  have  only  been  cumuhitive  evidence  at  best,  and  the  court  hud  no  power 
to  enforce  such  an  order.''  Loyd  v.  Hannibal  &  St.  J.  K.  Co.,  53  Mo.  509, 
515,  516. 

The  objection,  we  would  think,  from  the  facts  of  the  present  case 
and  from  this  citation,  was  based  upon  the  grounds  that  sach  a  prac- 
tice is  unknown  to  tho  law,  and  that  the  court  had  no  power  to  en- 
force the  order  for  suoh  an  examination.  We  think  it  could  not  have 
been  because  there  was  already  abundant  evidence  upon  the  subject 
in  the  case,  for  at  the  time  the  request  was  made  no  physician  or 
surgeon  or  medical  expert  of  any  kind  had  testified  in  the  case ; 
*470  and  indeed  at  *the  close  of  the  evidence  no  physician  or  sur- 
geon or  medical  expert  had  testified  in  the  case  except  Dr. 
WiUiams,  and  he  could  not  testify  intelligently  upon  the  subject, 
for  the  reason  that  he  had  made  no  personal  examination  of  the  plain- 
tiflE. 

Upon  the  same  question  we  would  quote  from  a  decision  made  by 
the  supreme  court  of  Iowa,  in  the  case  of  Sbhroeder  v.  C,  ft.  I  <&  P. 
R.  Co.,  47  Iowa,  376,  378,  et  $eq.: 

"(3)  The  plaintiff  must  be  regarded  as  objecting  to  an  examination  of  tlie 
diseased  parts  of  his  body  by  competent  physicians  and  surgeons,  although  no 
objection  thereto  was  formally  expressed  by  him.  His  resistance  to  the  ap- 
pUcation  made  by  defendant,  and  his  objection  to  the  interrogatory,  must  be 
regarded  as  a  refusal  on  his  part  to  consent  to  an  examination^  The  first 
ruling  of  the  court  is  based  upon  the  ground  that  it  possessed  no  authority  to 
order  the  examination,  as  a  matter  of  right  possessed  by  defendant.  We  are 
to  understand  that  the  like  re<ison  controllnd  the  decision  upon  the  competency 
of  the  question  objected  to  by  defendant.  It  seems  quite  clear  that,  if  defend- 
ant had  no  right  to  require  plaintiff  to  submit  to  an  examination  of  his  pei-son, 
the  court  rightly  decided  in  overruling  defendant's  application.  The  same  is 
true  as  to  the  ruling  upon  the  interrogatory.  If  the  plaintiff  had  answered 
the  question  negatively,  or  refused  to  answer,  the  court  could  not,  in  this 
view  of  the  law,  have  required  an  answer,  or  required  plaintiff  to  submit  to 
the  examination;  therefore,  if  the  rule  recognized  by  the  court  is  correct,  it 
would  have  been  vain  to  have  ruled  differently. 

"The  converse  of  this  proposition  must  be  true,  namely:  If  the  defendant 
was  entitled,  as  a  matter  of  right,  to  have  the  person  of  plaintiff  examined, 
the  court  possessed  the  authority  and  power  to  order  it,  and  enforce  its  order. 
This  cannot  be  doubted.  As  to  the  manner  of  enforcing  the  order,  we  may 
have  something  to  say  hereafter.  As  the  decisions  of  the  court  under  con- 
aideration  were  based  upon  the  view  that  defendant  could  not  demand  the 
examination  of  plaintiff  as  a  matter  of  right,  the  soundness  of  the  decision 
must  be  first  considered. 

"(4)  Whoever  is  a  party  to  an  action  Id  a  court,  whether  a  natural  person 
or  a  corporaUon»  has  a  right  to  demand  therein  the  administration  of  exact 
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Justice.  This  right  can  only  be  secured  and  fully  respected  by  ob- 
*471  taining  the  exact  *and  full  truth  touching  ail  matters  in  issue  in  the 
action.  If  truth  be  hidden,  injustice  will  be  done.  The  right  of  tlie 
suitor,  then,  to  demand  the  whole  truth,  is  unquestioned;  it  is  the  correla- 
tive of  the  right  to  exact  justice.  It  is  true,  indeed,  that  on  account  of  the 
imperfections  incident  to  human  nature,  perfect  truth  may  not  always  be  at- 
tained; and  it  is  well  understood  that  exact  justice  cannot,  because  of  the  in- 
iibility  of  courts  to  obtain  truth  in  entire  fullness,  be  always  administered. 
We  are  often  compelled  to  accept  approximate  justice  as  the  best  that  coarts 
can  do  in  the  administration  of  the  law;  but  while  the  law  is  satisfied  with 
approximate  justice,  where  exact  justice  cannot  be  attained,  the  courts  should 
recognize  no  rules  which  stop  at  the  first,  when  the  second  is  in  reach. 
Those  rules,  too,  which  lead  nearer  the  first,  should  be  adopted  in  preference 
to  others  which  end  at  points  more  remote.  This  doctrine  lies  at  the  foundar 
tion  of  the  rules  of  evidence,  though  it  must  be  confessed  that  the  super- 
structure does  not  always  fully  conform  thereto.  Great  progress,  however,  in 
a  comparatively  recent  period,  has  been  made,  by  legislation  and  judicial  de- 
cisions, in  the  work  of  conforming  the  system  of  evidence  to  this  germinal 
principle.  The  most  notable  of  the  steps  in  this  progress  is  the  abrogation 
of  the  rule  which  precluded  parties  to  actions  from  giving  testimony  therein. 
This  rule,  however,  was  mistakenly  supposed  to  be  in  harmony  with  the  prin- 
ciple just  stated.  It  was  believed  that  the  interest  of  parties  to  actions  would 
cause  them,  as  witnesses,  to  pervert  the  truth,  or  conceal  it;  but  when  it  was 
discovered  that,  as  a  rule,  this  was  an  erroneous  conclusion,  legislation  was 
invoked  enabling  parties  to  testify.  The  wisdom  of  the  change  has  been 
fully  indicated  by  experience.     *    *    ♦ 

"(5)  To  our  minds  the  proposition  is  plain  that  a  proper  examination  by 
learned  and  skilled  physicians  and  surgeons  would  have  opened  a  roiid  by 
which  the  cause  could  have  been  conducted  nearer  to  exact  justice  than  in 
any  other  way.  The  phuntiff,  as  it  were,  had  under  his  control  testimony 
which  would  have  revealed  the  truth  more  clearly  than  any  other  that  could 
have  been  introduced.  The  cause  of  trtith,  the  right  administration  of  tlie 
law,  demand  that  he  should  have  produced  it. 

"We  will  consider  the  objections  urged  to  this  view  of  the  case.  It  hardly 
appears  that  the  objections  urged  in  the  exceptions  of  plaintiff  to  defendant's 
application  ought  to  be  here  considered,  as  the  court  below  held  none  of 
♦472  th'Ti  good,  ♦but  decided  the  point  upon  the  ground  that  defendant 
asked  for  a  matter  to  which  it  had  no  right.  It  is,  however,  proper 
to  remark  that  the  inability  of  plaintiff  to  pay  physicians  who  should  make 
the  examination  was  no  impediment  to  the  order,  as  defendant  proposed  to 
furnish  the  mearis  required.  The  facts  that  the  application  was  made  after 
the  jury  was  sworn,  and  plaintiff  knew  no  physicians  In  the  county  of  the 
trial,  do  not  appear  to  be  well-founded  objections  to  allowing  the  order,  for  it 
does  not  appear  that  ample  time  could  not  have  been  allowed  by  the  court 
for  the  examination  in  a  manner  that  would  have  proved  satisfactory  to  plain- 
tiff. The  fact  that  defendant  had  present  in  court  so  many  physicians, 
charged  by  plaintiff  with  having  an  undue  interest  against  him,  was  no  sound 
objection,  for  the  court  could  have  refused  to  appoint  any  such  to  make  the 
examination. 

**  (6)  But  it  is  urged  the  court  was  clothed  with  no  power  to  enforce  obedience 
of  plaintiff,  had  such  an  order  been  made.  Its  power,  in  our  judgment,  was 
amply  sufficient  to  coerce  obedience.  The  plaintiff  would  have  been  ordered 
by  the  court,  by  submitting  his  person  to  examination,  to  permit  the  intro- 
duction of  testimony  in  the  case.  His  refusal  wduld  have  been  an  impedi- 
ment to  the  administration  of  justice,  and  a  contempt  of  the  court's  author- 
ity. He  would  have  been  subjfect  to  punishment  as  a  recusant  witness  who 
refused  to  answer  proper  questions  t)ropounded  to  him.    8houM  such  I'ecu- 
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sancj  too  long  delay  the  court,  or  prove  an  effective  obstruction  to  the  prog- 
ress of  the  case,  the  court  could  have  stricken  from  the  pleadings  all  the  al- 
legations as  to  permanent  injury,  and  withdrawn  from  the  jury  that  part  of 
the  case.  The  plaintiff,  by  voluntarily  withdrawing  his  claim  for  such  in- 
jury, would  have  been  relieved  from  the  necessity  of  submitting  to  the  exam- 
ination, and  proceedings  as  for  contempt  would  have  been  suspended.  When 
it  is  remembered  that  plaintiff  was  a  witness  before  the  court,  that  the  exam- 
ination of  his  person  would  have  had  the  effect  to  elicit  testiinony  from  him 
!ts  upon  a  cross-examination,  the  power  of  the  court  over  him  will  be  readily 
understood. 

''(7}  It  is  said  that  the  examination  would  have  subjected  him  to  danger  of 
his  life,  pain  of  body,  and  indignity  to  his  person.  The  reply  to  this  is,  that 
it  should  not,  and  the  court  should  have  been  careful  to  so  order  and  direct. 
Under  the  explicit  directions  of  the  court,  the  physidans  should  liave  been 

restrained  from  imperiling,  in  any  degree,  the  life  or  health  of  the 
*473      plaintiff.    The  use  of  anaesthetics,  opiates,  or  *drugs  of  any  kind  should 

have  been  forbidden,  if,  mdeed.  it  h<id  been  proposed,  and  it  should 
have  prescribed  that  he  should  be  subjected  to  no  tests  painful  in  their  char- 
acter. As  to  indignity  to  which  an  examination  would  have  subjected  him, 
as  urged  by  counsel,  it  is  probably  more  imaginary  than  real.  An  exami- 
nation of  the  person  is  not  so  regarded  when  made  for  the  purpose  of  admin- 
istering remedies.  Those  who  ^ect  insurance  upon  their  lives,  pensioners 
for  disability  incurred  in  the  military  service  of  the  country,  soldiers  and 
sailors  enlisting  in  the  army  and  navy,  all  are  subjected  to  rigid  examinations 
of  their  bodies,  and  it  is  never  esteemed  a  dishonor  or  indignity.  The  stand- 
ing and  character  of  the  physicians  who  should  have  been  appointed  to  make 
the  examination,  would  not  only  have  secured  plaintiff  from  insult  and  in- 
dignity, but  would  have  been  a  guaranty  that  nothing  would  have  been  at- 
tempted which  would  have  endangered  his  life  or  health. 

(S)  We  have  been  able  to  find  no  case  in  which  the  question  before  us  has 
been  considered,  and  we  have  been  referred  to  no  authority  by  counsel  that 
seems  to  have  much  application  thereto.  The  courts  have  held  in  divorce 
cases,  when  the  impotency  of  a  party  is  in  question,  an  examination  may  be 
ordered  of  the  person  alleged  to  be  impotent.  See  2  Bish.  Mar.  &  Div.  §  590 
ct  seg,,  and  notes.  The  foundation  of  this  rule  is  the  difficulty  of  reaching 
the  truth  in  any  other  way  than  by  an  examination  of  the  person.  The 
authorities  referred  to  may  be  regarded  as  giving  some  support  to  our  con- 
clusion. 

**(9)  It  is  the  practice  of  the  courts  of  this  state,  sanctioned  by  more  than 
one  decision  of  this  court,  to  permit  plaintiffs  who  sue  for  pei*sonal  injuries 
to  exhibit  to  the  jury  their  wounds  or  injured  limbs,  in  order  to  show  the 
extent  of  their  disability  or  suffering.  If  for  this  purpose  the  plaintiff  may 
exhibit  bis  injuries,  we  see  no  reason  why  he  may  not  in  a  proper  case  and 
under  proper  circumstances  be  required  to  do  the  same  thing  for  a  like  pur- 
pose upon  the  request  of  the  other  party.  If  he  may  be  required  to  exhibit 
ids  body  to  the  jury,  he  ought  to  be  required  to  submit  to  an  examination  of 
competent  professional  men.  ** 

Ur.  Bishop,  in  his  work  on  Marriage  and  Divorce,  speaking  of  med- 
ical and  surgical  examinations  of  the  parties  in  actions  in  which  the 

question  of  incurable  impotence  is  involved,  says  that  "In  Eng- 
*^74    land,  Scotland,  France,  and  probably  every  *other  country 

where  tfiis  impediment  to  marriage  has  been  acknowledged, 
the  courts  tiave  compelled  the  parties,  when  necessary,  to  submit 
their  persons  to  such  an  examination;'"  and  "unless  tbis  rate  of  in- 

v.29k— 22 
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spection  is  repugnant  to  our  inBtitutions  and  positive  laws,  it  must  be 
deemed  to  have  been  imported  into  this  country  by  our  forefathers/' 
And  he  favors  the  proposition  that  the  rale  has  been  adopted  in  this 
country,  citing  several  casps,  among  others  the  cases  of  Devanbagh 
V.  Devanbagh,  5  Paige,  554,  556;  Newell  v.  Newell,  9  Paige,  25;  Le 
Barron  v.  Le  Barron,  35  Vt.  365 ;  Anonymous,  35  Ala.  226.  2  Bish. 
Mar.  &  Div.  §  590  et  seq. 

Ill  criminal  cases  a  personal  inspection  of  the  defendant  is  gener- 
ally  not  allowable,  for  an  order  of  the  court  compelling  the  defend- 
ant to  submit  to  a  personal  examination  would  virtually  be  compel- 
ling the  defendant  to  "be  a  witness  against  himself,"  which  is  not  al- 
lowable under  section  10,  Bill  of  Rights,  of  our  constitution.  How- 
ever,  where  the  examination  is  only  for  identification  it  is  sometimes 
allowable.  State  v.  Ah  Chuey,  14  Nev.  79,  In  the  case  just  cited  one 
of  the  witnesses  testified  that  be  knew  the  defendant,  and  knew  that 
he  bad  tattoo  marks  (a  female  head  and  bust)  on  his  right  forearm; 
and  the  court  thereupon  compelled  the  defendant,  against  bis  objec- 
tion, to  exhibit  his  arm  in  such  a  manner  as  to  show  the  marks  to 
tbe  jury.  The  only  cases  to  which  we  have  been  referred,  or  of  which 
we  have  knowledge,  which  are  strictly  applicable  to  tbe  present  case, 
are  the  cases  already  cited  from  Iowa  and  Missouri.  The  Iowa  case 
seems  to  be  a  carefully  considered  case,  while  the  Missouri  case  does 
not;  and  hence,  other  things  being  equal,  the  Iowa  case  is  entitled  to 
the  greater  weight  and  consideration ;  and^  indeed,  upon  general  prin- 
ciples we  would  think  that  it  comes  nearer  expressing  tbe  true  and 
correct  doctrine  upon  this  subject.  The  tendency  of  modem  adjudi- 
cations and  of  modern  thought  is  to  open  the  door  as  wide  as  possible 
for  the  introduction  of  all  evidence  that  may  throw  light  upon  the 
particular  subject  then  undergoing  investigation.  All  attainable  evi- 
dence and  instruments  of  evidence,  within  certain  limitations, 
*475  may  be  pre'^sented  to  the  jury  for  their  inspection  and  con- 
sideration, and  all  proper  modes  of  investigation  or  inspection 
may  be  resorted  to  for  the  purpose  of  enabling  the  jury  to  arrive  at 
just  and  correct  conclusions.  Many  instruments  of  evidence,  how- 
ever, can  be  examined  only  by  the  aid  of  experts,  and  in  all  such  cases 
the  aid  of  experts  is  not  only  allowable,  but  may  be  demanded  as  a 
matter  of  right  by  the  party  needing  such  aid. 

It  was  shown  in  the  present  case  by  the  testimony  of  Dr.  Williams 
that  the  nature,  the  extent,  and  the  permanency  of  the  injury  to  the 
plaintiff's  eyes  could  not  be  determined  with  any  reasonable  degree 
of  accuracy  except  by  a  careful  examination,  made  by  some  oculist  or 
person  who  had  made  diseases  and  affections  of  the  eyes  a  special 
study ;  and  we  would  naturally  suppose  that  such  would  be  the  case, 
independent  of  the  testimony  of  Dr.  Williams.  Hence  it  would  seem 
that  in  a  case  like  tbe  present  the  evidence  of  some  such  expert 
who  had  made  such  an  examination  would  be  an  almost  indispens- 
able  necessity;   but  such  evidence  in  many  cases  could  not  be  ob- 
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tained  unless  the  plaintiff  were  first  compelled  by  an  order  of  the 
court  to  submit  himself  to  a  personal  examination  by  some  such  ex- 
pert.    Now  is  such  evidence  tp  be  lost  and.  justice  possibly  defeated, 
or  may  the  court  order  that  such  an  examination  may  be  bad?     We. 
favor  the  proposition  contained  in  the  latter  portion  of  this  alter- 
native.    We  would  think  that  the  defendant  in  a  case  like  the  pres* 
ent  would  be  entitled  as  a  matter  of  right,  upon  a  proper  applica- 
tion and  upon  a  proper  showing,  to  have  an  order  made  by  the  court 
compelling  the   plaintiff  to  submit  himself  to  a  personal  examina- 
tion, for  the  purpose  of  ascertaining  the  nature,  character,  extent, 
and  permanency  of  his  injuries;    but  of  course  the  court   should, 
exercise  a  sound  judicial  discretion  in  making  such  an  order.     The 
right  to  the   order,  being  founded   upon  necessity,  would  not,  of 
course,  extend  beyond  the  necessities  of  the  case.     If  sufficient  evi- 
dence of  this  kind  had  already  been  introduced,  the  court,  of  course, 
would  not  be  bound  to  make  the  order  for  the  purpose  of  ob- 
*476    taining  other  merely  ^cumulative  evidence.     This  principle 
will  perhaps  explain  the  ruling  of  the  Missouri  court  in  the 
case  of  Loyd  v.  Hannibal  &  St.  J.  B.  Co.,  supra,  for  the  court  in 
that  case  in  deciding  the  question  says  that  "there  was  abundant  evi- 
dence upon  this  subject  on  both  sides;  any  opinion  of  physicians  or 
surgeons  at  that  time  would  have  only  been  cumulative  evidenpe  at 
best."     The  court,  of  course,  would  not  be  required  to  order  an  ex- 
amination of  the  plaintiff  by  a  greater  number  of  experts  than  was 
actually  necessary  for  the  purposes  of  justice,  and  it  would  not  be 
required  to  make  the  order  unless  the  proposed  experts  were  really 
competent  to  make  the  examination..    The  court  would  also  have  the 
right  to  exercise  its  discretion  in  other  particulars,  as  suggested  by 
the  decision  in  the  Iowa  case.     As  before  stated,  we  think  the  court 
lielow  in  refusing  to  make  any  order  in  the  present  case,  did  so  solely 
upon  the  grounds  that  such  a  practice  is  unknown  to  the  law,  and 
tliat  the  court  had  no  power  to  enforce  such  an  order.     In  this,  we 
think,  the  court  below  was  mistaken.     We  think  the  order  should 
have  been  made;  and  that  the  court  had  ample  authority  to  enforce 
the  same  if  it  had  been  made  and  resisted. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 
(All  the  justices  concurring.) 
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Pbibb  Thompson  and  Wife  v.  Wheeleb  &  Wilson  Manut^g  Go* 

January  Term,  1888. 

1.  Limitation:  Proceeding  in  Error:  Begun  within  One  Year.  Where 
a  party,  for  the  purpose  of  having  an  order  of  the  district  court  overrul- 
ing a  motion  for  a  new  trial  reviewed  in  the  supreme  court,  attempts,  in 
good  faith,  within  less  than  one  year  after  the  order  is  made,  to  com- 
mence a  proceeding  in  error  in  the  supreme  court  by  filing  therein  a  peti- 
tion in  error  and  case  made,  and  having  summons  issu^  thereon;  and 
afterwards  faithfully,  properly,  and  diligently  follows  up  his  attempt  to 
commence  his  proceeding  in  error;  and  afterwards,  and  within  less 

*477  than  sixty  days  *after  filing  his  petition,  but  not  within  one  year  after 
the  said  order  was  made,  procures  a  servioe  of  summons:  heldt  that 
within  the  meaning  of  the  Civil  Code,  and  particularly  as  amended  by 
section  2,  c.  126,  I^ws  1881,  which  requires  that  proceedings  in  error 
must  be  commenced  within  one  year  aft«'r  the  Judgment  is  rendered  or 
final  order  made,  the  proceeding  in  error  in  the  present  case  was  com- 
menced at  the  time  when  the  original  summons  in  error  was  issued ;  and 
therefore  that  the  present -proce^ing  in  error  was  commenced  within  one 
year  after  the  order  was  made  overruling  the  motion  for  the  new  trial:, 
and  tlierefore  that  the  supreme  court  has  jurisdiction  to  hear  and  deter- 
mine the  present  proceeding  in  error.* 

8.  Contract:  Sewing-Machine  Note:  Defense.  The  Wheeler  &  Wilson 
Manufacturing  Company  commenced  an  action  against  Peter  Thompson 
and  M.  A.  Thompson  on  the  following  instrument  in  writing,  to-wit: 

«$25.  Dexter,  Kansas,  May  8,  1878. 

"Six  months  after  date,  I  promise  to  pay  Wheeler  &  Wilson  Manufact- 
uring Company  or  order  twenty-five  dollars ;  payable  at  J.  C.  F  uller^s  bank, 
Wlnfield.  Value  received,  with  interest  at  ten  per  cent,  per  annum  from 
date.  After  due,  interest  to  be  twelve  per  cent.  Hereby  waiving  the  bene- 
fit of  the  exemption  and  appraisement  laws  of  the  state  of  Kansas.  The 
drawers,  sureties,  and  indorsers  of  this  note  respectively  waive  present- 
ment, protest,  and  notice  of  non-payment.  Th^  Wheeler  &  Wilson  sew- 
ing-maciiine,  No.  68,174,  for  the  use  of  which  to  the  maturity  hereof  this 
note  is  given,  is  and  shall  remain  the  property  and  under  the  control  of 
said  company  or  assigns;  and  for  default  of  payment,  or  if  the  company 
deem  the  macliine  in  unsafety,  by  removal  or  otherwise,  it  shall,  on  de- 
mand, be  returned  to  said  company,  its  agents  or  assigns,  in  good  order, 
and  with  pro  rata  pay  for  its  use.  No  agent  ts  authorized  to  make  anv 
wntten  or  verbal  agreement  differing  from  this  note,  nor  authorized  to 
collect  or  transfer  the  same,  unless  indorsed  by  the  Wheeler  &  Wilson 
Manufacturing  Company  witliout  recourse  for  that  purpose.  And  for 
the  payment  of  said  amount,  I,  M.  A.  Thompson,  do  hereby  bind  and 
charge  my  sepsirate  estate. 

t Husband's  name]  "Peter  Thompson. 

Wife's  name]  **M.  A.  Thompson. 

*  [Indorsed:]    Town,  Dexter;  section,  28;  post-office,  Dexter»  Cowley 
county,  Kansas.    Due  Nov.  8-11,  '78. 

"If  paid  before  due,  we  will  deduct  from  amount  of  principal  and  in- 
terest from  maturity  twelve  per  cent,  per  annum  for  unexpired  term.'' 

1  Where  a  petition  in  error  Is  filed  in  the  snpreroe  court  within  one  year  after  tbe 
making  of  an  order  overruling  a  motion  for  a  new  trial,  the  proceeding  is  in  time  for  a 
review  of  all  the  mlings  of  the  court  made  during  the  trial,  and  excepted  to  at  the  t'nie, 
which  are  referred  to  in  sach  motion.    Bates  v.  Cyman,  35  Kan.  6S4, 12  Pac.  Bep.  38. 
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ffdd^  that  the  defendants  in  such  action  maj  set  up  and  prove  that  the 
sewing  machine,  for  the  use  of  which  the  foregoing  instrnraent  was 
given,  was  warranted  to  be  in  good  condition  and  capable  of  doing  good 
work;  but  that  in  fact  it  was  useless  and  worthless  as  a  sewing-machine. 

Error  from  Cowley  district  court. 

At  the  November  term,  1881,  of  the  district  court,  the  Wheeler  & 
Wilson  Manufacturing  Company,  as  plaintiff,  recovered  a  judgment 
against  defendants  Thompson  and  wife,  who  bring  the  case  here. 
•478     *McDerfnoii  d  Johnson,  for  plaintiffs  in  error. 
S.  D.  Pryor,  for  defendant  in  error. 

Yalektute,  J.     The  defendant  in  error  moves  to  dismiss  this  case 
from  this  court,  upon  the  ground  that  it  was  not  brought  to  this  court 
within  one  year  after  the  rendition  of  the  judgment  and  the  making 
of  the  final  order  complained  of  by  the  plaintiifs  in  error.    It  appears 
that  the  final  judgment  in  the  case  wafa  rendered  on  November  21, 
1881.     A  motion  was  made  for  a  new  trial  on  November  23,  1881. 
The  motion  was  heard  and  decided  on  December  1,  1881;  and  the 
case  was  filed  in  this  court  on  November  28,  1882.     A  summons  was 
issued  on  the  same  day,  and  made  returnable  on  December  8,  1882. 
The  summons  was  served  by  a  deputy-sheriff  of  Cowley  county,  (the 
county  from  which  this  case  was  brought,)  upon  one  D.  F.  Best,  the 
agent  of  the  defendant  in  error,  in  that  county.     This  service,  it  is 
admitted  by  the  parties,  was  not  a  good  service.     This  summons  was  . 
returned  to  the  clerk  of  the  supreme  court ;  and  as  soon  thereafter  as 
tbe  plaintiffs  in  error  ascertained  the  manner  in  which  the  service 
was  made,  they  ordered  an  alias  summons  to  be  issued.     This  alias 
summons  was  issued  on  December  28, 1882,  and  made  returnable  on 
January  8,  1883.     It  was  served,  however,  on  December  3i',  1882, 
npon  S.  D.  Pry  or,  the  attorney  of  record  for  the  defendant  in  error. 
Tbis  last  service  of  summons,  it  is  admitted,  was  a  good  service,  pro- 
vided the  summons  could  be  legally  served  at  that  time.     Section  542, 
Civil  Code,  provides  that  "tbe  supreme  court  may  also  reverse,  vacate, 
or  modify  any  of  the  following  orders  of  the  district  court  or  a  judge 
thereof:     *     *     *     An  order    ♦     *     *     that  grants  or  refuses  a 
new  trial."  *  Section  556,  Civil  Code,  as  amended  by  section  2,  C..126, 
Laws  1881,  provides,  among  other  things,  that  "no  proceeding  for  re- 
versing, vacatitig,  or  modifying  judgments  or  final  orders  shall 
*479    be  commenced,  uniess  within  one  year  *after  the  rendition  o' 
the  judgment  or  making  of  the  final  order  complained  of.*' 
We  suppose  that  an  order  refusing  a  new  trial  is  a  final  ordei 
^thin  tbe  meaning  of  said  section  556,  Civil  Code,  and  therefore 
that  a  proceeding  in  error  in  the  supreme  court  to  reverse  such  an 
order  must  be  commenced  within  one  year  after  the  making  of  the 
order.    But  if  it  is  not  a  final  order  within  the  meaning  of  said  sec- 
tion, then  there  is  no  limitation  whatever  with  respect  to  the  time 
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withiD  which  a  proceeding  in  error  may  be  instituted  in  the  supreme 
court  to  reverse  such  an  order ;  and  the  proceeding  to  reverse  such 
an  order  might  be  commenced  within  two  years,  or  five  years,  jnst  as 
well  as  within  one  year,  after  the  making  of  the  order.  Assuming, 
however,  that  it  is  a  final  order  within  the  meaning  of  said  section 
556,.  then,  was  the  proceeding  in  error  in  this  case  commenced  within 
one  year  after  the  making  of  such  order  ?  Section  544,  Civil  Code, 
provides  that — 

"The  proceedings  to  ^obtain  such  a  reversal,  vacation,  or  modification  shall 
be  by  petition,  to  be  entitled  '  petition  in  error,'  filed  in  a  court  having  power 
to  make  such  reversal,  vacation,  or  modification,  setting  forth  the  errors  cora- 
plained  of;  and  thereupon  a  summons  shail  issue  and  be  served,  or  publica- 
tion made,  as  in  the  commencement  of  an  action. " 

It  would  seem  from  this  that  the  filing  of  a  petition  in  error  in  the 
supreme  court,  and  having  a  summons  issued  thereon,  would  in  one 
sense  be  the  commencement  of  a  proceeding  in  error;  but  is  it  the 
commencement  of  a  proceeding  in  error  within  the  meaning  of  said 
section  556,  Civil  Code?     Section  20,  Civil  Code,  provides  that — 

''An  attempt  to  commence  an  action  shall  be  deemed  equivalent  to  the  com- 
mencement thereof  within  the  meaning  of  this  article,  [the  article  with  ref- 
erence to  the  limitation  of  actions.]  when  the  party  faithfully,  properly,  and 
jiligently  endeavors  to  procure  a  service;  but  such  atteiupt  must  be  followed 
by  the  first  publication  or  service  of  the  summons  within  sixty  days.*' 

And  in  Ohio,  where  they  have  a  Code  of  Civil  Procedure  almost 
identical  with  ours,  it  has  been  decided  that  section  20  of 
^480  ^their  Civil  Code,  which  answers  to  a  portion  of  section  20  of 
ours,  is  applicable  by  analogy  to  petitions  in  error.  Bucking- 
bam  V.  Commercial  Bank,  21  Ohio  St.  131.  It  should  probably,  bow- 
ever,  not  be  held  that  section  20,  Civil  Code,  actually  governs  with  ref- 
erence to  the  commencement  of  proceedings  in  error;  for  it  only  pur- 
ports to  apply  to  the  commencement  of  ordinary  actions  in  the  dis- 
trict court,  and  only  with  reference  to  the  ordinary  statute  of  limita- 
tions. It  is  only  by  analogy  that  section  20  is  applicable  to  proceed- 
ings in  error. 

We  are  referred  by  the  defendant  in  error  to  the  case  of  Bowen  v. 
Bowen,  36  Ohio  St.  312,  as  overruling  the  case  of  Buckingham  v. 
Commercial  Bank,  supra.  We  hardly  think  it  does,  however,  for  it 
does  not  purport  to  overrule  that  case,  but  claims  to  be  in  harmony 
therewith.  In  the  case  of  Bowen  v.  Bowen  the  petition  in  error  was 
filed  within  the  proper  time,  but  no  summons  was  issued,  nor  any  ap- 
pearance made  by  the  defendant  in  error,  within  the  time  prescribed 
by  law.  A  summons  was  afterwards  issued  and  served  upon  the  de- 
fendant in  error;  but  whether  it  was  served  within  the  si^ty  days 
after  the  prescribed  iime  had  elapsed  or  not  is  not  shown.  The  court 
held  that  the  proceedings  in  error  had  not  been  commenced  in. proper 
time  in  that  case,  and  dismissed  the  proceedings  in  error.     It  ma; 


THOMPSON  V.  WHEELER  A  WII^ON   MANUF'g  CO.  343 

possiblj  have  been  (though  probably  was  not)  upon  the  ground  that 
a  petition  in  error  must  not  only  be  filed  within  the  prescribed  time, 
but  that  the  summons  must  also,  and  in  all  cases,  be  issued  and  served 
within  the  prescribed  time,  and  that  no  portion  of  the  additional 
sixty  days  can  in  any  case  be  counted ;  or  it  tnay  have  been  upon  tiie 
ground  that  the  summons  in  that  case  was  not  even  issued  within  the 
sixty  days;  or,  as  the  summons  in  that  case  was  not  even  issued 
within  the  prescribed  period  of  time,  not  counting  the  sixty  days,  the 
eoart  may  have  held,  and  probably  did  hold,  that  there  was  not  even 
any  attempt  made  to  commence  the  action  within  the  prescribed 
time.  Certainly  it  could  not  in  that  case  be  said  that  the  plaintiff  in 
error  "faithfully,  properly,  and  diligently  endeavored  to  pro- 
*481  cure  service"  within  the  time  pre'^scribed  by  the  statute;  and 
if  he  did  not,  then,  of  course,  he  did  not  bring  bis  case  within 
that  provision  of  section  20  which  allows  sixty  days  additional  time 
within  which  to  procure  service  of  summons  after  the  prescribed  time 
has  elapsed. 

After  a  careful  consideration  of  this  question,  we  have  come  to  the 
conclusion  that  where  a  bona  fide  attempt  to  commence  a  proceeding 
in  error  is  made  by  filing  a  petition  in  error  and  case  made,  as 
was  done  in  the  present  case,  and  having  summons  issued  thereon, 
EDch  act  should  be  deemed  and  held  to  be  equivalent  to  the  com- 
mencement of  such  proceeding  in  error;  provided,  of  course,  that 
the  plaintiff  in  error  should  faithfully,  properly,  and  diligently  fol- 
low up  his  attempt  by  obtaining  service  upon  the  defendant  in  error 
within  sixty  days  after  the  filing  of  the  petition.  We  would  there- 
fore think  that  the  date  of  the  commencement  of  the  present  pro- 
ceeding  in  error  should  be  held  to  be  November  28,  1882,  when  the 
petition  in  error  was  filed,  and  when  the  original  summons  was  is- 
saed;  and  as  the  petition  in  error  was  filed,  and  the  original  sum- 
mons issued  within  less  than  one  year  after  the  motion  for  the 
new  trial  was  overruled,  although  more  than  one  year  after  the  judg- 
ment was  rendered,  we  think  the  supreme  court  may  consider  and  de- 
termine every  question  involved  in  the  ruling  and  determination  of 
the  trial  court  in  overruling  the  motion  for  the  new  trial,  (Osborne  v. 
Young,  28  Kan.  *769;)  and  therefore  we  think  the  motion  of  the  de- 
fendant in  error  to  dismiss  the  case  from  this  court  must  be  over- 
rated. 

We  now  come  to  the  merits  of  this  case.  This  action  was  com- 
menced by  the  Wheeler  &  Wilson  Manufacturing  Company,  before  a 
justice  of  the  peace  of  Cowley  county,  against  Peter  Thompson  and 
tf.  A.  Thompson,  on  two  instruments  in  writing,  the  first  of  which 
reads  as  follows: 

"125.  Dexter,  Kansas,  May  8,  1878. 

"Six  months  after  date,  I  promise  to  pay  to  Wheeler  &  Wilson  Manufact- 
uring Company  or  order  twenty-flve  dollars;  payable  at  J.  C.  Fuller's  bank, 
Wiofield,  value  received,  with  interest  at  ten  per  cent,  per  annum  from  date. 
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After  due*  interest  to  be  twelve  per  cent.  Hereby  waiving  the  ben- 
*482      *eflt  of  the  exemption  and  appraisement  laws  of  ibe  state  of  Kansas. 

Tlie  drawers,  sureties,  and  indorsers  of  this  note  respectively  waive 
presentment,  protest,  and  notice  of  non-payment.  The  Wbeeler  &  Wilson 
sewing-machine  No.  63,174,  for  the  tise  of  which  to  the  maturity  hereof  this 
note  is  given,  is  and  shall  remain  the  property  and  under  the  control  of  said 
company  or  assigns;  and  for  default  of  payment,  or  if  the  company  deem  the 
machine  in  unsafety,  by  removal  or  otherwise,  it  shall,  on  demand,  be  returned 
to  said  company,  its  agents  or  assigns,  in  good  order,  and  with  pro  rata  pay 
for  its  use.  No  agent  is  authorized  to  malce  any  written  or  verbal  agreement 
differing  from  this  note,  nor  authorized  to  collect  or  transfer  the  same,  unless 
indorsed  by  the  Wheeler  &  Wilson  Manufacturing  Company,  without  re- 
course, for  that  purpose.  And  for  the  payment  of  said  amount  I,  M.  A. 
Thompson,  do  hereby  bind  and  charge  my  separate  estate. 

(Husband's  name]  "Peter  Thompson. 

Wife's  name]  "M.  A.  Thomfson. 

"[Indorsed:]  Town,  Dexter;  section,  23;  post-office.  Dexter,  Cowley  county, 
Kansas.    Due  Nov.  8-11,  '78. 

"If  paid  before  due,  we  will  deduct  from  amount  of  principal  and  interest 
from  maturity  twelve  per  cent,  per  annum  for  unexpired  term." 

The  other  instrument  is  precisely  the  same  in  substance  and  in  form 
as  the  one  quoted,  except  that  it  was^iven  for  $20  instead  of  $25,  and 
was  payable  in  twelve  months  after  date,  instead  of  six  months  after 
date.  The  defendants  fded  a  bill  of  particulars,  which  reads  as  fol- 
lows: 

"Now  come  the  defendants,  Peter  Thompson  and  M.  A.  Thompson,  and  iu 
answer  to  the  bill  of  particulars  of  tlie  plaintiffs,  say  that  they  are  not  in- 
debted to  the  plaintiff  in  the  sum  of  forty-five  dollars,  or  in  any  other  sum. 
The  defendants  say  that  on  the  eighth  day  of  May,  1878,  they  purchased  of  the 
plaintiff,  through  its  agents,  a  No.  8  Wheeler  &  Wilson  sewing-machine,  for 
the  sum  of  seventy-five  dollars,  (875,)  in  payment  for  which  said  defendants 
paid  plaintiff  the  sum  of  thirty  dollars  ($30)  cash,  and  executed  the  two  notes 
sued  on  in  this  action.  The  plaintiff,  through  its  agents,  at  the  time  of  said 
purchase  by  the  said  defendants,  toarranted  said  machine  to  be  in  good 
order,  and  to  do  good  work  as  a  sewing-machine,  and  to  continue  in 
*483  *good  order  and  to  do  good  work  for  five  yeiirs  from  and  after  said 
purchase.  The  said  defendants  now  say  that  said  sewing-machine, 
so  purchased  by  them  and  warranted  by  the  plaintiff,  was  not  in  good  order, 
and  did  not  do  good  work.  In  fact,  it  was  entirely  useless  to  these  defend- 
ants for  the  period  of  two  and  one-half  years,  and  the  plaintiff  entirely  failed 
and  refused  to  put  said  machine  in  good  order,  although  requested  so  to  do, 
to  the  great  damage  of  these  defendants  in  the  sum  of  sixty-five  dollars.  De* 
fendants  say  that  plaintiff,  through  its  said  agents,  subsequently  attempted  to 
repair  said  sewing-machine,  but  unly  partially  succeeded ;  that  since  said  effort 
to  repair  said  machine  it  has  failed  to  do  good  work,  and  was  entirely  uself^ss 
for  many  purposes  for  which  defendants  needed  a  sewing-machine,  and  has  con- 
tinued to  be  so  useless  until  this  day,  to  the  damage  of  defendants  in  the  sum 
of  fifteen  dollars,  ($15.)  Wherefore  defendants  demand  judgment  against 
plaintiff  for  the  sum  of  eighty  dollars  ($80)  and  costs.*' 

After  judgment  was  rendered  in  the  justice's  court,  the  case  was 
taken  on  appeal  to  the  district  court,  where. the  trial  was  had  before 
a  coiirt  and  a  jury.  '  On  the  trial,  Peter  Thompson  was  introduced 
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as  a  witness  on  the  part  of  the  defendants,  ahd  his  testimony  and 
the  proeeedings  connected  therewith  were  as  follows : 

"'I  am  one  of  the  defendants.  I  know  the  machine  for  which  the  notes 
sued  on  in  this  action  were  given.  It  was  a  Wheeler  &  Wilson  No.  8  sewing- 
machine.  I  bought  it  from  N.  Shomber.  It  was  bought  at  my  house  in  this 
cvunty,  about  eighteen  miles  east  of  here.  I  bouglit  the  machine  for  $75. 
Paid  dSO  by  delivering  a  cow,  and  gave  these  notes  for  the  balance.'  Here 
counsel  for  the  defendants  offered  to  prove  by  the  witness  that  Shomber, 
when  he  sold  the  machine,  verbally  warranted  it  to  do  good  work,  and  that 
defendants  refused  to  purchase  said  machine  unless  such  warranty  was  made; 
to  wlucb  evidence  the  plaintiff  objected,  on  the  grounds  that  it  was  incompe- 
tent and  not  admissible  to  contradict  the  written  contract;  which  motion  the 
court  sustained,  to  which  the  defendants  duly  excepted.  Counsel  for  defend- 
ants then  offered  to  prove  by  the  witness  that  the  written  contracts  or  notes, 
the  ones  sued  on  in  this  action,  did  not  contain  the  whole  of  the  con- 
^484  tract  entered  *into  between  witness  and  Shomber  at  the  time  the  ma- 
chine was  purchased.  Objected  to  by  plaintiff  as  incompetent,  and 
matter  not  pleaded,  and  not  admissible  to  contradict  the  written  contract; 
which  objection  was  sustained  by  the  court,  and  the  defendants  duly  ex- 
cepted. Counsel  for  defendants  then  offered  to  prove  by  the  witness  that  the 
machine  for  which  the  notes  were  given  did  not  do  good  work,  and  was  use- 
less as  a  sewing-machine.  Object^  to  by  plaintiff  as  Incompetent,  irrele- 
vant, and  imraateiial.  Objection  sustained  by  the  court,  and  the  defendants 
excepted." 

The  defendants  then  offered  in  evidence  the  deposition  of  N.  Shom- 
ber. Mr.  Shomber  testified,  among  other  things,  that,  in  the  spring 
of  1878,  D.  F.  Best  was  the  agent  for  the  Wheeler  &  Wilson  Manu- 
facturing Company,  at  Winfield,  Cowley  county,  Kansas,  and  that 
he  (Shomber)  was  engaged  in  selling  the  sewing-machines  of  such  com- 
pany for  Best.  He  farther  testiiied  that  on  May  8,  1878,  he  sold  the 
machine  for  which  the  notes  in  controversy  were  given  to  the  defend- 
ants for  $75,  $30  of  which  was  to  be  paid  by  the  delivery  of  a  cow. 
He  further  testified  as  follows : 

"I  took  Mr.  Thompson's  note  for  the  cow  at  thirty  dollars,  payable  to  Mr. 
Best,  and  for  the  other  two  payments  I  took  two  notes  signed  by  Mr.  Thomp- 
son and  his  wife,  and  payable  to  the  Wheeler  &  Wilson  Manufacturing  Com- 
pany. I  afterwards  delivered  all  three  of  these  notes  to  Mr.  D.  F.  Best,  at 
Winfield,  Kansas.  When  I  sold  the  machine  to  Mr.  Thompson  I  warranted  it 
todo  good  work  for  flveyears  from  that  time,  and,  if  it  failed,  that  the  company 
or  Mr.  Best  would  make  it  do  so,  and  would  give  any  instruction  necessary  to 
operate  the  same.  Mr.  Thompson  said  he  did  not  want  to  have  to  take  the  ma- 
chine to  Winfield  when  it  needed  fixing,  and  I  agreed  that  Best,  or  some  one 
for  the  company,  would  come  to  his  residence  whenever  the  machine  needed 
any  fixing  or  attention,  and  that  he  (Thompson)  should  not  be  required  to  tak( 
the  machine  to  Winfield,  or  anywhere  else.  I  was  authorized  by  Mr.  Best  to 
Quikesuch  agreement  upon  the  sales  of  the  machines,  and  afterwards  reported 
to  Mr.  Best  that  I  had  made  such  an  agreement  with  Mr.  Thompson,  and  he 
approved  it. " 

The  plaintiff  objected  to  the  introduction  of  this  deposition,  on 

*485    the  ground  that  it  was  incompetent,  irrelevant,  and  imma*te- 

rial,  and  tended  to  contradict  the  written  instruments.     The 
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objection  was  sustained  by  the  coart»  and  the  defendants  excepted. 
The  record  further  shows  as  IoUqws  : 

"The  defendants  offered  no  other  or  further  evidence,  and  thereupon  the 
plaintiff  moved  the  court  to  discharf^e  the  jury  from  the  further  consideration 
of  the  case,  and  to  render  judgment  for  the  plaintiff  for  the  amount  claimed, 
which  motion  was  sustained  by  the  court,  and  the  defendants  duly  excepted. 
Whereupon  the  jury  was  discharged  by  the  court,  and  the  court  finds  that 
tiiere  is  due  and  owing  the  plaintiff  from  the  defendants  on  the  notes  sued 
on  in  this  case  the  sum  of  sixty-four  dollai-s  and  forty-five  cents,  principal 
and  interest.  It  is  therefore  considered,  ordered,  and  adjudged  by  the  court 
here  that  the  plaintiff,  Wheeler  &  Wilson  Manufjicturing  Company,  have  and 
i*ecover  judgment  against  tlie  defendants,  Peter  Thompson  and  M.  A.  Thomp- 
son, tlie  said  sum  of  sixty-four  dollars  and  45-100,  so  as  aforesaid  found  due, 
with  interest  from  this  date  at  the  rate  of  twelve  per  cent,  per  annum,  to- 
gether with  the  costs  of  this  action,  taxed  at  $73.20;  and  hereof  let  execution 
issue.  To  which  judgment  the  defendants  excepted  and  except,  and  gave  no- 
tice of  a  motion  for  a  new  trial.  *' 

The  defendants  then  moved  for  a  new  trial,  upon  the  ground  of 
error  of  law  occurring  at  the  trial,  and  duly  excepted  to  by  the  de- 
fendants,  which  motion  the  court  overruled,  and  the  defendants  ex- 
cepted.    They  now  bring  the  case  to  this  court  for  review. 

In  this  court  the  plaintiffs  in  error,  defendants  below,  assign  as 
grounds  for  reversal  the  foregoing  supposed  errors,  which  were  duly 
excepted  to  by  them.  We  think  the  judgment  of  the  court  below 
must  be  reversed  for  these  errors,  or,  at  least,  for  some  of  them;  for 
some  of  them  are  in  fact  errors,  and  material  errors,  and  they  are  all 
involved  in  the  ruling  of  the  court  below  upon  the  motion  for  the  new 
trial ;  and  the  ruling  of  the  court  below  upon  the  motion  for  the  new 
trial  is  now  properly  before  us  for  consideration,  as  we  have  already 
decided  on  the  motion  for  dismissal.  We  think  that  the  court 
below  committed  error,  even  upon  that  view  of  the  case  most 
*486  ^favorable  to  the  defendant  in  error,  plaintiff  below.  Sup- 
posing that  the  instruments  in  writing  sued  on,  the  so-called 
notes,  in  fact  express  the  true  consideration  for  the  notes,  and  that 
this  consideration  was  the  use  for  one  year  of  a  Wheeler  &  Wilson 
sewing-machine,  and  that  the  stipulations  with  regard  to  this  expressed 
use  cannot  be  contradicted  or  varied  by  parol  evidence,  still  we  think 
the  court  below  committed  error;  for  even  in  that  case  the  defendants, 
under  their  bill  of  particulars,  had  the  right  to  show  that  the  party 
from  whom  they  purchased  the  machine — or,  rather,  from  whom  they 
purchased  the  use  of  it — warranted  the  machine  to  be  in  good  work- 
ing order,  and  that  it  would  do  good  work,  but  that  in  truth  and  in 
fact  it  was  not  in  good  order,  would  not  do  good  work,  and  was  wholly 
useless  and  worthless.  If  the  defendants  contracted  for  the  use  of  the 
machine  for  one  year,  and  if  it  was  the  understanding  of  the  parties 
that  the  machine  was  fit  for  use,  when  in  fact  it  was  not,  and  if  the 
defendants  gave  the  so-oallel  notes  for  nothing  else  except  such  use, 
then  the  consideration  for  the  notes  wholly  failed,  and  the  plaintiff 
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nngbt  not  to  be  allowed  to  recover  the  full  face  of  the  notes.  It  should 
not  be  allowed  to  recover  something  for  nothing. 

We  suppose  that  in  fact  the  defendants  purchased  the  sewing-ma- 
chine. The  evidence  introduced  and  offered  shows  this  to  be  the  case ; 
bat  in  the  light  of  the  notes  saed  on,  together  with  the  evidence,  we 
suppose  that  it  should  be  held  that  the  defendants  purchased  the  use 
of  the  machine  for  one  year,  and  agreed  to  pay  $45  therefor ;  and 
also  pnrohased  the  machine  itself,  paying  in  addition  to  the  $45,  $30 
therefor, — the  title  to  the  machine,  however,  not  to  pass  from  the 
plaintiff  to  the  defendants  until  the  notes  in  controversy  should  be 
paid;  and,  if  this  was  the  contract,  we  would  think  that  the  defend- 
SDts  should  be  allowed  to  prove  it,  and  to  show  that  the  machine  was 
in  fact  worthless  as  a  sewing-machine.  This  would  not  vary  or  con- 
tradict in  the  slightest  degree  the  terms  of  the  notes  sued  on.  It 
would  simply  be  showing  the  whole  of  the  transaction  had  be- 
*487  tween  the  parties,  of  which  the  giv*ing  of  the  notes  was  a 
part.  In  connection  with  this  subject,  we  would  refer  to  the 
following  cases :  Ghapin  v.  Dobson,  78  N.  Y.  74 ;  Weeks  v.  Medler, 
20  Kan.  *57. 

We  think  the  defendants  were  entitled  to  prove  the  whole  of  the 
iransaction  had  in  connection  with  the  sewing-machine  and  the  notes, 
and  that  the  court  below  erred  in  refusing  to  permit  them  to  do  so. 
Of  coarse,  so  far  as  the  contract*  is  embodied  in  the  notes,  the  notes 
must  be  held  to  be  conclusive;  but  that  portion  of  the  contract  not 
embodied  in  the  notes,  and  not  in  conflict  with  the  terms  of  the  notes, 
may  be  proved  by  parol. 

The  judgment  of  the  court  below  will  be  reversed^  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


Btan  V,  Williams,  Adm'r,  etc. 
January  Term,  1883. 

Seonrity  for  Costs:  Bond  of  Administrator.  In  an  action  pending  in 
vhe  district  court,  in  which  Henry  T.  Green,  as  admiuistrator  of  the  es- 
tate of  Theodore  Jones,  deceased,  was  the  plaintiff,  and  James  E.  Will- 
iams,  as  administrator  of  the  estate  of  Jacob  McMurtry»  deceased,  was 
the  defendant,  Matthew  Ryan,  as  surety,  gave  the  following  cost-bond, 
to-wit:  "Henrv  T.  Green,  as  Administrator  of  the  Estate  of  Theodore 
Jones,  deceased,  Plaintiff,  v.  James  £.  Williams,  as  Administrator  of  the 
Bstate  of  Jacob  McMurtry,  deceased.  Defendant.  I,  Matthew  Kyan,  a 
resident  of  Leavenworth  county,  in  Kansas,  hereby  bind  and  obligate 
Qyaelf  that  the  plaintiff  above  named  shall  pay  all  costs  that  may  accrue 
in  the  above-entiUed  action,  in  case  he  shaU  be  adjudged  to  pay  the 
same,"  etc    Held,  that  Byan  bound  himself  to  pay  only  such  a  judg- 
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nient  as  might  be  rendered  for  costs  against  Henry  T.  Green,  as  admin- 
istr«'itor  of  the  estate  of  Theodore  Jones,  deceased,  and  did  not  bind  or 
obligate  himself  to  pay  any  judgment  for  costs  that  might  be  rendered 
against  any  other  or  subsequent  administrator  of  such  estate. 

*488     *Error  from  Leavenworth  district  coart. 

At  the  April  term,  1882,  of  the  district  court,  James  E.  Will- 
iams, as  administrator  of  the  estate  of  Jacob  McMurtry,  deceased, 
recovered  a  judgment  against  defendant,  Matthew  Byan,  who  brings 
the  case  to  this  court. 

H»  2\  Green,  for  plaintiflp  in  error. 

The  court  erred  in  holding  that  Ryan  was  security  for  the  estate  of  Theo- 
dore Jones.  That  estate,  and  every  est-ate  of  a  deceased  person,  is  incapable 
of  suing  or  being  sued .  The  estate  is  neither  a  person  nor  a  corporation.  The 
estate  is  the  goods,  chattels,  and  property  which  were  owned  by  the  dead 
man.  His  death  suspends  all  legal  proceedings.  The  estate  cannot  be  a  party 
to  a  suit.  The  administrator  is  the  representative,  and  can  sue  or  be  sued, 
and  he  alone  is  the  party.  Green  was  the  principal,  and  Ryan  was  surety  for 
his  default.  Green  was  administrator  of  Jones  estate,  and  for  any  judgment 
against  him,  Ryan  by  the  terms  of  the  bond  was  bound  only  when  there  was  a 
breach  of  the  obligation,  until  there  was  a  judgment  against  Green  as  admin- 
istrator. There  was  no  breach  of  the  bond.  There  was  a  judgment  against 
the  surety  before  there  was  any  judgment  against  his  principal.  Sureties  are 
never  held  responsible  beyond  the  clear  and  absolute  terms  and  meaning  of 
their  undertakings.  Presumptions  and  equities  are  never  allowed  to  enlarge 
or  in  anv  degree  to  change  their  legal  obligations.  11  U.  S.  Dig.  (F.  S.)  lilt 
§  148,  citing  Leggett  v.  Humphreys,  21  How.  66;  Field  v.  Rawlings,  1  Gil- 
man,  681 ;  Manufacturers'  Bank  v.  Cole,  89  Me.  188 ;  Walsh  v.  Bailie,  iO  Johns. 
180;  Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  559;  Henderson  v.  Marvin,  31  Barb, 
297;  Raney  v.  Baron,  1  Fla.  327.  Ryan  did  not  obligate  himself  to  pay  any 
costs  adjudged  to  be  paid  by  Adams  as  administrator.  Green  was  his  princi- 
pal. If  the  principal  was  liable  for  no  costs,  the  surety  was  liable  for  none. 
Brandt,  Sur.  §  422;  Parsons  v.  Williams,  9  Conn.  236. 

A  party  entered  into  a  recognizance  in  a  court  below,  which  provided 
♦489  that  the  plaintiff  should  prosecute  his  suit  to  effect,  ♦etc.  Before 
the  suit  was  terminated  the  plaintiff  died,  and  a  judgment  was  after- 
wards rendered  in  the  case  against  the  plaintiff  for  costs.  Held,  the  surety 
was  not  liable  for  costs  made  before  the  plaintiff's  death,  nor  for  any  costs. 
Brandt,  Sur.  §  422,  and  authorities  cited.  So,  where  the  plaintiff  in  a  case 
was  changed,  after  the  surety  in  an  appeal-bond  had  become  liable,  it  wa3 
held  that  such  surety  was  not  liable  for  any  judgment  which  might  thereafter 
be  rendered  in  the  case.  Phillips  v.  Wells,  2  Sneed,  154;  Myres  v.  Parker,  6 
Ohio  St.  501;  State  v.  Medary.  17  Ohio,  565;  Dobbin  v.  Bradley,  17  Wend. 
422.  A  surety  for  one  ad ministrator  is  not  liable  for  the  acts  of  or  judgments 
against  another  administrator.  And  so  distinct  are  the  rights  and  duties, 
that  one  administrator  may  in  some  cases  sue  his  co-administrator  or  co<x- 
ecutor.  Rizer  v.  Gillpatrick,  16  Kan.  564.  A  surety  is  entitled  to  be  subro- 
gated to  all  the  rights  of  the  creditor  on  the  payment  of  the  debt  King  v. 
Baldwin,  2  Johns.  Ch.  554;  Clason  v.  Morris,  10  Johns.  524;  Tatum  v.Tatiim, 
1  Ired.  Eq.  113;  Storms  v.  Storms,  3  Bush,  77;  11  U.  S.  Dig.  (F.  8.)  tit. 
♦♦Principal  and  Surety."  p.  132,  subdiv.  "Subrogation." 

This  is  a  proceeding  to  recover  costs  of  a  surety.  The  right  to  costs  exists 
only  by  statute,  and  is  not  a  contract.  At  common  law  there  were  no  costs. 
See  State  v.  Kinne,  41  N.  H.  238,  which  holds  that  all  costs  allowed  to  any 
party  in  any  case*  either  civil  or  criminal,  are  given  by  statute  both  in  Eng- 
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land  and  in  this  coontiy.  Sargent  v.  Salmond,  27  Me.  548;  Jackett  y.  Judd, 
18  How.  Pr.  885;  Jones  y.  Underwood,  Id.  582;  McMasters  v.  Yemon,  4 
Duer,  625.  A  judgment  for  costs  is  not  a  contract  within  the  United  States 
constitution  and  the  laws  of  Iowa.  Sprott  v.  Reid,  3  Iowa,  489.  It  is  pro- 
vided in  some  states  that  trustees  shall  not  be  required  to  give  security  for 
costs;  and  there  are  grave  doubts  in  the  profession  whether  administrators 
are  within  the  letter  or  spirit  of  oar  statute  requiring  parties  to  give  security 
for  costs.  If  the  views  of  the  court  below  are  correct,  then  administrators 
are  not,  and  the  bond  is  voluntary;  and  the  order  of  the  court  requiring  one 

to  be  given  is  void.  In  England,  unl^s  the  administrator  or  executor 
*490      reside  ^abroad,  no  surety  for  costs  will  be  required,  (2  Jac.  Fish.  Dig. 

2t)84,)  except  as  provided  by  statutes  of  England,  (4  Jac.  Fish.  Dig. 
5397.)  There  is  no  statute  of  Eans<is  requiring  in  terms  trustees  or  adimnis- 
trators  to  give  security  for  costs. 

Lucien  Baker,  for  defendant  in  error. 

After  the  appointment  of  Williams  as  administrator,  and  the  revivor  of  the 
suit  against  him  as  administrator  of  the  estate  of  Jacob  McMurtry,  deceased, 
this  suit  became  an  action  in  the  district  court  to  establish  a  claim  against  the 
estate  of  a  deceased  person,  (Executors'  and  Administrators'  Act,  §  82;)  a 
contest  really  between  two  estates,  in  which  no  personal  judgment  could  be 
rendered  either  against  Green  or  Williams.    The  only  judgment  that  could 
be  rendered  would  be  either  for  or  against  them  in  their  represeubitive  capacity, 
to-wit:  as  administrators,  etc.,  of  the  estate  of  either  Jones  or  McMurtry.    Of 
course,  some  one  must  represent  the  estate  before  suit  can  be  brought,  and  in 
a  case  like  this  it  is  an  administrator;  but  the  administrator,  as  an  indiaiduah 
is  not  the  real  party  in  interest.     His  expenses,  in  contemplation  of  law,  are 
to  be  paid  out  of  the  estate.    His  acts  in  the  lawful  discharge  of  his  duties 
genenUly  bind  the  estate,  and  not  the  administrator  personally.    Judgments 
for  or  against  him  are  in  his  representative  capacity.    All  the  time  it  is  the 
estate  that  is  either  to  gain  or  lose  by  the  litigation.    It  makes  no  difference 
who  happens  to  be  administrator.     One  can  resign,  another  be  appointed,  yet 
the  contest  all  the  time  is  between  the  estates.    Hence,  when  security  for  costs 
was  required  in  this  suit,  it  was  on  behalf  of  the  plaintiff  estate,  not  ou  account 
of  Green  individually;  because,  as  an  individual,  in  contemplation  of  law  he 
had  no  interest  in  the  estate.     He  was  a  mere  figure-head,  acting  in  a  repre- 
sentative capacity;  jind,  while  so  acting,  this  bond  was  required  and  given. 
The  bond  provides  that  the  plaintiff  will  pay,  etc.     Green  contends  tlmt  he,  in- 
dividually, is  the  principal  in  the  bond.     We  say  no,  the  estate  is  the 
*491     principal;  the  estate  is  the  real  plaintiff,  the  real  party  in  ^interest. 
His  whole  argument  is  based  upon  the  use  of  the  word  "he,"  in  the 
fourth  line  of  the  bond,  to-wit:  "In  case  he  shall  be  adjudged  to  pay,"  etc. 
It  would  be  more  grammatical  to  use  the  pronoun  "it."     Yet  we  think Kyan 
ought  not  to  escape  liability  because  of  a  grammatical  error. 

If  this  bond  was  given  as  security  for  costs  on  behalf  of  Green  in  his  indi- 
vidual capacity,  not  as  representative  of  an  estate,  then  Ryan's  liability  would 
be  doubtful,  and  some  of  the  many  authorities  cited  by  plaintiff  in  error  might 
be  in  point.  But  we  do  not  believe  that  the  bond,  under  all  the  circumstances 
ofthi^case,  can  by  a  fair  construction  be  thus  tortured  into  Green's  indi- 
vidual bond,  and  Ryan's  liability  whittled  down  to  the  former's  individual 
liability.  It  will  be  observed  that  at  least  three-fourths  of  all  the  costs  in 
the  suit  were  made  while  Green  was  administrator.  If  the  sclieme  of  resign- 
ing will  work,  then  indeed  have  we  learned  a  new  method  by  which  an  in- 
solvent estate  may  vex»  harass,  and  annoy  courts  and  parties,  without  ever 
pajing  one  cent  of  costs.  In  cases  of  this  kind  the  principal  amount  of  costs 
is  made  by  taking  depositions,  and  necessary  expenses  before  the  actual  trial 
of  the  case.    Then,  all  that  is  necessary  to  escape  payment  of  costs  is  for  the 
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administrator,  on  the  trial,  and  just  before  a  decision  against  him,  to  rush  into 
the  probate  court  and  resign,  and  then  suddenly  appear  in  court  and  suggf^t 
to  the  trial  judge  that  his  duties  as  administrator  have  ceased,  stop  the  trial, 
have  another  administrator  appointed,  then  let  judgment  go  against  such  sub- 
stituted party  in  his  representative  capacity. 

The  court  ordered  a  bond  to  pe  given,  and  one  was  given,  and  the  question 
as  to  the  authority  of  the  court  to  require  a  bond  is  not  before  this  court. 
The  record  fails  to  show  any  exceptions  to  the  order  requiring  the  giving  of  a 
bond.  No  reference  is  made  to  such  matter  in  the  petition  in  error.  But  the 
court  has  the  power  to  require  an  insolvent  estate  to  give  security  for  costs. 
Foruian  v.  CampbeU*  9  Ben.  472. 

« 

♦492  *Valentinb,  J.  This  action  was  originally  commenced  on 
June  24,  1875,  in  the  distnct  court  of  Leavenworth  county, 
by  H.  T^  Green,  as  administrator  of  the  estate  of  Theodore  Jones,  de- 
ceased, against  Jacob  McMurtry,  to  recover  $1,300,  claimed  to  have 
been  due  from  McMurtry  to  Jones  at  the  time  of  the  death  of  Jones. 
Judgment  was  rendered  in  the  district  court  in  favor  of  McMurtry 
and  against  Green,  and  Green  took  the  case  to  the  supreme  court  on 
petition  in  error.  While  the  case  was  pending  in  the  supreme  court, 
McMurtry  died,  and  the  action  was  revived  against  James  E.  Will- 
iams, as  administrator  of  McMurtry's  estate.  The  supreme  court 
reversed  the  judgment  of  the  district  court,  and  remanded  the  case 
to  that  court  for  a  new  trial.  Green  v.  Williams,  21  Kan.  *64-*7'3. 
After  the  return  of  the  case  to  the  district  court,  that  court  ordered 
the  plaintiff  to  give  security  for  costs,  which  the  plaintiff  did  by  caus- 
ing the  execution  and  the  filing  of  the  following  bond,  to-wit : 

'"Henry  T,  Green,  as  Administrator  of  tTie  Estate  of  Theodore  Jones,  De- 
censed.  Plaintiff,  v.  James  E.  Williams,  as  Administrator  of  the  Estate 
of  Jacob  McMurtry,  Deceased,  D^endant, 

"I,  Matthew  Ryan,  a  resident  of  Leavenworth  county,  in  Kansas,  hereby 
bind  and  obligate  myself  that  the  plaintiff  above  named  shall  pay  all  costs  that 
may  accrue  in  the  above-entitled  action,  in  case  he  shall  be  adjudged  to  pay 
the  same;  and  I  further  bind  and  obligate  myself  that  he  will  pay  all  costi 
made  by  him  in  said  action,  in  case  judgment  be  obtained  against  the  defend- 
ant herein,  and  the  same  cannot  be  collected  from  the  defendant,  as  ordeml 
by  the  court  herein. 

''Given  under  my  hand  at  Leaven woi-th  city,  Kansas,  this  twelfth  day  of 
February,  1879.  Matthew  Ryan." 

On  September  29,  1879,  Green  resigned  as  administrator  of  the 
estate  of  Theodore  Jones,  deceased,  and  Bobert  Adams  was  duly  ap- 
pointed and  qualified  as  bis  successor;  and  on  October  28,  1879,  the 

action  was  revived  in  the  name  of  Bobert  Adams,  as  admin- 
*493     istrator  of  the  estate  of  Theodore  *Jones,  deceased,  and  tiie 

action  was  afterwards  carried  on  in  his  name.  On  April  24, 
1880,  a  trial  was  had  in  the  case,  which  resulted  in  a  jadgment  in 
favor  of  the  defendant  Williams,  as  administrator,  etc.,  and  against 
the  plaintiff  Adams,  as  administrator,  etc.,  for  the  costs  of  the  action. 
These  costs  have  never  been  paid.     On  May  1,  1882,  the  defendant 
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Williams,  as  administrator,  etc.,  after  giving  dtke  and  proper  notice, 
bled  a  motion  in  accordance  with  the  provisions  of  section  585  of  the 
Civil  Code,  asking  that  judgment  be  rendered  in  favor  of  the  defend- 
ant and  against  Matthew  Byan,  the  surety  on  the  above-mentioned 
cost-bond,  for  the  amount  of  said  costs,  aggregating  the  sum  of 
$436.55.  Afterwards,  and  on  May  20,  1882,  this  motion  was  heard 
by  the  court,  and  the  court  made  the  following  findings,  to* wit : 

**That  said  Matthew  Ryan  has  been  duly  and  legally  served  with  said  notice 
of  said  motion,  and  that  the  costs  herein  for  which  said  Matthew  Ryan  is  lia- 
ble as  surety  amount  to  the  sum  of  four  hundred  and  thirty-six  dollars  and 
fifty-five  cents  (9436.55);  and  thecourt  finds  that  said  sum  of  8436.55  is  com- 
posed of  the  following  unpaid  costs,  as  follows,  to-wit :  Prom  commencement 
of  action,  June  24^  1875,  to  September  4, 1876,  on  which  last  date  the  death 
of  the  defendant  was  suggested,  and  the  action  revived  in  the  name  of  James 
£.  Williams,  administrator,  etc.,  as  aforesaid,  the  costs  amounted  to  the  sum 
of  $64.86.  unpaid;  from  September  4,  1876,  to  September  29,  1879,  on  which 
Ust-named  date  H.  T.  Green  resigned  as  administrator  and  Bobert  Adams  ap- 
plied to  be  substituted  as  party  plaintiff  herein,  and  was  on  the  twenty-eighth 
day  of  October,  1879,  substituted  as  party  plaintiff  herein,  the  costs  from  said 
fourth  day  of  September,  1876,  to  said  twenty-ninth  day  of  September,  1879, 
remaining  unpaid,  amounted  to  the  sum  of  $252.55;  from  September  29, 1879, 
to  and  including  the  second  day  of  May,  1882,  on  which  last-named  date  the 
Qotice  and  motion  of  said  defendant  for  judgment  against  said  Matthew  Byan 
3B  surety  was  of  record  the  costs  amount^  to  the  sum  of  $119.I5f  unpaid, 
saking  in  all  said  sum  of  $436.55. 

"To  all  of  which  findings  and  decision  of  the  court  said  Matthew  Byan  ex- 
:^ted,  and  presented  and  filed  his  motion  for  a  new  trial  hereof. " 

The  court  below  overruled  Byan's  motion  for  a  new  trial, 
M94  *and  then,  upon  the  foregoing  findings,  sustained  the  motion 
of  the  defendant  Williams,  and  rendered  judgment  in  favor  of 
the  defendant  Williams  and  against  the  surety  Ryan,  for  the  said 
3Tim  of  $436.55,  to  which  ruling  and  judgment  the  plaintiff  duly  es- 
3epted;  and  he  now  brings  the  case  to  this  court  for  review. 

Did  the  court  below  err  in  sustaining  the  motion  of  the  defendant 
Williams  for  judgment  against  the  surety  Byan,  and  in  rendering 
such  judgment?  This  question  depends  wholly  and  entirely  upon 
the  interpretation  that  may  be  given  to  the  Burety*bond  executed  by 
Rjan ;  and  it  depends  wholly  and  entirely  upon  the  true  signification 
and  meaning  of  that  portion  of  such  bond  which  reads  as  follows : 
"I,  Matthew  Byan,  *  *  *  hereby  bind  and  obligate  myself  that 
the  plaintiff  above  named  shall  pay  all  costs  that  may  accrue  in  the 
above-entitled  action,  in  case  he  shall  be  adjudged  to  pay  the  same." 
The  words  "plaintiff  above  named,*'  and  '*he,"  as  used  in  the  fore- 
Roing  extract,  undoubtedly  mean  '* Henry  T.  Green,  as  administrator 
of  the  estate  of  Theodore  Jones,  deceased;"  for. Henry  T.  Green,  as 
such  administrator,  and  as  described  by  these  words,  was  the  plain- 
tiff in  the  action,  and  the  only  plaintiff,  and  the  title  to  the  bond  it- 
self 80  shows.  Therefore,  if  we  fill  out  the  above-quoted  extract  as 
it  should  be  read,  it  will  read  as  follows : 
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"I,  Matthew  Ryan»  ♦  ♦  *  hereby  bind  and  obligate  myself  that  the 
plaintiff  above  named  [Henry  T.  Green,  as  administrator  of  the  estate  of 
Theodore  Jones,  deceased]  shall  pay  all  costs  that  may  accrue  in  the  above- 
entitled  action,  in  case  he  [Heniy  T.  Green,  as  administrator  of  the  estate  of 
Theodore  Jones,  deceased]  shall  be  adjudged  to  pay  the  same." 

The  plaintiff  in  error,  Byan,  claimed  in  the  court  below,  and  now 
claims,  that  he  is  liable  on  said  bond  to  pay  only  such  a  judgment 
as  might  be  rendered  for  costs  strictly  and  literally  against  *'Henry 
T,  Green,  as  administrator  of  the  estate  of  Theodore  Jones,  deceased/' 
and  that  he  is  not  liable  for  the  payment  of  the  present  judgment, 

which  was  not  so  rendered,  but  was  rendered  in  fact  against 
*495     Robert  Adams,  as  adminis*trator  of  such  estate — against  Bob> 

ert  Adams,  who  was  in  fact  an  administrator  de  bonis  non; 
and  Byan  further  claims  that  he  cannot  be  held  liable  on  such  bond 
for  any  other  judgment  that  might  be  rendered  against  any  other 
successor  of  Green.  He  claims  that  the  bond  was  not  given  as  a 
security  for  the  satisfaction  of  any  judgment  that  might  be  rendered 
against  any  successor  of  Green  as  well  as  against  Green  himself; 
but  that  the  bond  was  really  given  as  a  security  only  for  the  satis- 
faction of  such  a  judgment  as  might  be  rendered  against  Green  alone 
as  administrator,  etc.  He  says,  in  substance,  that,  as  the  bond  was 
given  as  a  security  insuring  performance  by  something  that  could  be 
designated  by  the  word  '"plaintiff,"  and  could  be  represented  by  the 
personal  pronoun  '*he,*'  such  security  cannot  at  all  be  considered  as 
a  security  on  the  part  of  the  mere  lifeless  estate  of  Theodore  Jones^ 
deceased,  for  the  reason  that  an  estate  of  a  deceased  person  is  not  a 
thing  that  can  perform  any  act,  or  can  be  designated  by  either  the 
word  ''plaintiff/'  or  the  word  "he;"  that  it  is  not  a  person,  or  a  cor- 
poration, or  a  partnership,  or  anything  else  that  is  capable  of  suing 
or  being  sued;  but  that  such  estate  is  merely  the  goods,  chattels,  and 
real  estate, — the  property,  the  assets  of  such  deceased  person  which 
belonged  to  him  during  his  life-time,  and  which  at  his  death  passed 
to  his  legal  representatives.  He  says  that  the  estate  of  a  deceased 
person  cannot  be  a  party  to  a  suit,  and  cannot  be  represented  in  aoy 
suit  except  by  some  living,  breathing,  moving  being,  who  acts  as  the 
representative  of  the  deceased  person,  such  as  an  executor,  adminis- 
trator, heir,  devisee,  or  legatee;  and  th^t  the  giving  of  a  bond  by 
any  person  as  the  surety  for  any  one  of  such  representatives,  is  not 
at  all  the  giving  of  a  bond  as  the  surety  for  any  other  of  such  repre- 
sentatives. For  the  purpose  of  showing  the  independent  character 
of  separate  administrators,  even  where  they  all  represent  the  same 
estate  at  the  same  time,  the  plaintiff  in  error  cites  Bizer  v.  Gill- 
patrick,  16  Kan.  564.     The  plaintiff  in  error  also  cites,  among  other 

cases.  Parsons  v.  Williams,  9  Conn.  286;  Mvres  v.  Parker,  6 
♦496     Ohio  St.  601 ;  Phillips  v.  Wells,  2  Sneed,  154.     The  piain*tifif 

in  error  also  claims  that  as  he  was  a  surety  for  Green  alone 
as  administrator,  that  Green  alone  was  his  principal,  and  that  Adams 
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never  was  his  principal  in  any  manner  or  in  any  capacity. ..:  He  far- 
ther claims  tliat  a  surety,  on  paying  the  debt  of  his  principal,  ha3  a 
right  to  be  subrogated  to  all  the  rights  of  the  creditors;,  but  he  says 
that  in  this  case,  that  as  Adams,  the  pari^  against  whom  the  judg- 
ment was  rendered,  never  was  his  principal,  he  (Byan),  even  if  he 
should  pay  the  present  judgment,  could  not  be  subrogated  to  the 
rights  of  Williams,  the  judgment  creditor,  and  the  obligee  of  his 
(Ryan's)  principal. 

On  the  other  hand,  the  defendant  in  error  claims  that  this  litiga- 
tion is  really  a  contest  between  two  estates, — the  estate  of  Theodore 
Jones  on  the  one  side,  and  the  estate  of  Jacob  McMurtry  on  the  other 
side ;  and  that  the  administrators  of  such  estates  are  mere  figure-heads 
in  the  litigation.     He  claims  that  no  personal  judgment  could  be  ren- 
dered in  favor  of  or  against  either  of  them;  but  that  any  judgment 
rendered  in  favor  of  or  against  either  of  them  must  be  a  judgment 
in  favor  of  and  against  them  respectively  in  their  representative  ca- 
pacities only.     He  says  that  these  administrators  have  no  personal 
interest  in  the  contest;  that  whateverthey  may  do,  or  whatever  judg- 
ment may  be  rendered  in  the  case  either  for  them  or  against  them, 
the  loss  or  gain  will  not  be  a  loss  or  gain  to  either  of  them  personally, 
but  will  be  a  loss  or  gain  only  to  the  estate  which  they  respectively 
represent.     He  says  that  one  administrator  may  resign  and  that  an- 
other administrator  for  the  same  estate  may  be  appointed  in  his  place, 
and  the  contest  will  go  on  just  the  same  as  though  no  change  had 
been  made  with  respect  to  administrators.    Hence,  he  claims  that 
whenever  security  for  costs  is  given  by  the  administrator  of  an  estate, 
the  security  must  be  given  so  as  to  bind  the  estate  and  not  merely  to 
Und  the  administrator,  thoagh  perhaps  in  form  it  may  bind  only  the 
administrator;  and  that  it  will  make  no  difference  who  may  after- 
wards become  the  administrator  for  such  estate,  or  how  many  changes 
may  be  made  with  respect  to  administrators,  for  in  any  case 
*497    *tbe  security,  will  still  bind  the  estate,  and  the  surety  on  the 
bond  will  still  be  responsible.     He  claims  that  in  the  present 
ease  the  bond  was  given  as  a  security  on  the  part  of  the  estate  of  The- 
odore Jones,  deceased,  and  not  merely  as  a  security  on  the  part  of 
Henry  T.  Green  as  administrator  of  such  estate.     He  claims  that  the 
word  **he"  in  the  bond  was  incorrectly  used,  and  that  instead  thereof 
tbe  word  "it,**  or  the  words  "the  estate,"  or  some  other  equivalent 
word  or  words,  should  have  been  used;  but  yet  he  claims' that  the 
incorrect  use  of  the  word  "he"  will  not  make  any  difference  in  the 
case.    He  admits  that  an  estate  cannot  in  form  be  a  party  to  an  ac- 
tion, but  he  claims  that  it  may  be  such  in  reality.    He  admits  that 
an  estate  must  have  some  one  to  represent  it  in  any  litigation  which 
may  in  any  manner  affect  the  estate,  but  be  claims  that  the  repre- 
sentative of  the  estate  is  a  mere  figure-head^  and  that  the  estate  it- 
self is  the  real  entity,  the  real  party  in  interest;  and  hence  he  claims 
that  Ryan's  bond  obligated  him  to  pay  any  judgment  for  costs  that 
V.29K— 28 
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might  be  rendered  in  favor  of  any  administrator  of  McMurtry*s  estate, 
and  therefore  that  the  judgment  rendered  against  By  an  in  the  pres- 
ent case  was  right. 

We  think  the  judgment  in  the  present  case  is  erroneous.  Many 
courts  hold  that  a  surety  on  a  bond  is  liable  only  within  the  strict 
letter  of  bis  bond,  and  no  court  holds  that  a  surety  is  liable  beyond 
the  reasonable  implications  of  his  bond.  The  bond  in  all  cases  must 
speak  for  itself;  and  sureties  may  always  stand  upon  its  literal  terms, 
or  upon  its  literal  terms  and  its  reasonable  implications;  and  if  tliese 
do  not  make  the  surety  liable,  nothing  else  can.  No  far-fetched 
equities  nor  overstrained  constructions  are  allowable  as  against  sure- 
ties. Their  bond  expresses  their  contract,  sets  forth  their  obligation, 
and  defines  their  liability;  and  we  are  not  at  liberty  to  resort  to  ex- 
traneous matters  to  enlarge  their  liability.  In  the  present  case,  Byan 
did  not  bind  himself  to  pay  any  costs  except  such  as  might  be  in- 
cluded in  a  judgment  rendered  against  Henry  T.  Green  as  adminis- 
trator of  the  estate  of  Theodore  Jones,  deceased.  If  it  be  said 
*498  that  the  bond  *8hould  have  been  more  comprehensive,  that  it 
should  have  been  a  security  for  any  judgment,  for  costs  that 
might  be  rendered  against  either  Green  or  any  successor  of  Green, 
then  it  may  be  asked,  why  was  not  such  bond  taken?  Possibly, 
however,  Mr.  Ryan  would  not  have  given  such  a  bond.  Possibly  be 
would  have  refused  to  become  a  surety  for  any  person  or  any  admin- 
istrator except  Green.  Possibly  he  might  have  said :  "I  know  Green, 
and  am  willing  to  be  surety  for  the  payment  of  any  judgment  for 
costs  that  may  be  rendered  against  him ;  but  if  he  should  die,  or  re- 
sign, or  be  removed,  I  might  not  be  willing  to  be  a  surety  for  the  pay- 
ment of  any  judgment  that  might  be  rendered  against  his  successor/* 
His  successor  might  wrongfully  or  carelessly  allow  an  immense 
amount  of  costs  to  accumulate  in  the  case;  and  then  might  wrong- 
fully or  carelessly  allow  a  judgment  to  be  rendered  against  him  for 
the  same.  Possibly  Mr.  Byan  would  not,  under  any  circumstances, 
have  been  willing  to  become  a  surety  for  Bobert  Adams,  who  was  the 
successor  of  Mr.  Green;  and  certainly  Ryan  should  not  be  held  to  be 
a  surety  for  Adams  unless  the  bond,  by  a  fair  interpretation  of  its  lit- 
eral terms,  shows  that  he  intended  to  become  such  a  surety, — that  is, 
a  surety  not  only  for  Green,  but  also  a  surety  for  any  successor  of 
Green.  Green's  successor  might  have  been  an  enemy  both  of  Green 
and  Byan.  It  is  said  that  the  estate  of  a  deceased  person  is  the  real 
entity,  the  real  party  in  iiiterest,  and  that  the  administrator  is  only 
a  figure-head.  Now,  supposing  that  this  is  true,  then  the  bond  in 
the  present  case  was  taken  in  express  terms  in  the  name  of  the  figure- 
head. There  is  not  only  nothing  in  the  bond  to  show  that  Byan  in- 
tended to  become  a  surety  for  Adams,  or  for  any  one  of  Green's  suc- 
cessors, or  for  the  estate  generally,  but  the  bond  clearly  and  explic- 
itly shows  that  he  intended  to  become  a  surety  for  only  H.  T.  Green 
as  the  administrator  of  such  estate.     As  has  been  said  by  counsel 
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for  plaintiff  in  error,  an  estate  of  a  deceased  person  is  not  a  person, 
or  a  corporation,  or  a  partnership,  or  anything  else  that  oan  sue  or 

be  saed,  or  contract  or  be  contracted  with,  or  that  can  per- 
*499    form  any  other  *act  or  thing;  bat  it  is  simply  the  property, 

the  assets,  of  snch  deceased  person. 
It  is  true  that  we  sometimes,  by  a  kind  of  fiction  or  figure  of  speech, 
clothe  an  estate  with  a  kind  of  personality.  We  speak  of  it  as  though 
it  were  something  tbat  conld  sue  and  be  sued,  and  could  contract  and 
be  contracted  with ;  but,  in  fact,  as  all  lawyers  know,  it  is  no  such 
thing,  and  has  no  such  powers.  But  this  use  of  language  with  regard 
to  estates  will  not  in  the  least  help  the  defendant  in  error  in  the  pres- 
ent case,  for  snch  figurative  language  was  not  used  in  the  bond  in 
controversy.  The  bond  was  not  given  as  security  for  the  estate,  nor 
did  it  mention  the  estate  as  a  thing  that  could  be  a  principal  on  a 
bond,  or  that  could  sue  or  be  sued,  or  contract  or  be  contracted  with, 
or  perform  any  other  act;  but  the  bond  was  given,  strictly  and  liter- 
ally, as  a  security  for  the  payment  of  only  such  a  judgment  for  costs 
as  might  be  rendered  against  Henry  T.  Green  as  administrator  of  the 
tstate.  There  is  not  the  slightest  room  in  tbe  present  case  for  re- 
sorting to  figures  of  speech,  for  tbe  bond  itself  does  not  use  them. 
If  the  bond  had  provided  that  Byan  should  pay  all  costs  in  the  case 
that  the  estate  might  be  adjudged  to  pay,  then  it  might  very  plausi- 
bly be  claimed  that  Byan  should  pay  all  costs  that  Adams  was  in 
fact  adjudged  to  pay,  for  Adams  is  the  representative  and  the  ad- 
ministrator of  snch  estate.  But  the  bond  does  not  so  provide.  It 
does  not  use  the  words  "the  estate'*  in  any  such  connection.  It  sim- 
ply says  that  Byan  shall  pay  all  costs  which  '*he  (*  Henry  T.  Green,' 
etc.)  shall  be  adjudged  to  pay."  It  is  true,  that  a  contract  generally 
binds  both  the  party  to  tbe  contract  and  his  legal  representatives; 
and  it  is  sometimes  true  that  a  surety  for  a  party  is  not  only  a  surety 
for  the  party  himself,  but  is  also  a  surety  for  the  legal  representa- 
tives of  such  party.  And,  applying  tbese  principles,  we  would  think 
tbat  it  would  generally  follow  that  an  ordinary  cost-bond  would  bind 
tbe  surety  to  satisfy  not  only  any  judgment  for  costs  which  might  be 
rendered  in  the  case  against  the  plaintiff,  (the  surety's  principal,) 

but  that  it  would  also  generally  bind  the  surety  to  satisfy  any 
*500    judgment  for  costs  *whioh  might  be  rendered  in  the  case  against 

any  legal  representative  of  the  plaintiff;  for  in  such  a  case  the 
plaintiff  and  his  legal  representative  would  be  considered  as  one  in 
identity — one  and  the  same  party.  Tbe  legal  representative  in  such 
a  case  would  be  considered,  both  in  law  and  in  fact,  as  actually  a 
representative  of  his  principal;  and  all  the  rights  of  the  parties  and 
their  sureties  would  be  determined  accordingly.  But  snch  a  princi- 
ple can  have  no  application  in  the  present  case.  Adams  is  not  a  le- 
gal representative  of  Green;  indeed,  he  is  not  the  representative  of 
Green  at  all,  in  any  respect,  in  any  manner,  or  for  any  purpose.  He 
is  merely  a  successor  of  Green — a  successor  in  about  the  same  man- 
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ner  as  one  public  officer  is  the  sacceasor  of  his  predecessor,  and  is  not 
in  any  sense  his  representative.  Their  interests  might  be  antago- 
nistic. Adams  as  administrator  might  sne  Green  for  acts  done  oi 
omitted *as  administrator.  Surely  there  is  no  identity  of  interest  be- 
tween them.  Adams  does  not  represent  Green's  personal  interest, 
nor  the  interest  of  Green  as  administrator;  but  he  simply  represents 
the  interests  of  the  estate  of  Theodore  Jones,  deceased.  A  represent- 
ative of  Green  would  be  an  agent  of  his  or  some  person  succeeding 
to  his  estate  after  his  death. 

We  would  refer  to  the  authorities  cited  by  counsel.  See,  also,  the 
case  of  Riddel  v.  School-District,  15  Kan.  *168,  *170,  where  it  was 
held  in  favor  of  a  surety  on  a  school-district  officer's  bond  that  the 
surety  was  not  liable.  This  is  a  very  strong  case  against  the  lia- 
bility of  sureties  on  bonds,  except  where  they  are  unmistakably  made 
liable  by  the  terms  of  their  bonds. 

The  judgment  and  order  of  the  court  below,  holding  Matthew  Byan 
liable  on  the  bond  in  controversy,  will  be  reversed* 

(All  the  justices  concurring.) 


*501    *BoBEBT  Halset  v.  Stewart  Van  Vliet  and  another. 

January  Term,  1883. 

[1.  Parties :  Bights  of.  Any  person  having  an  interest  in  land,  whether  le- 
gal or  equitable,  may  Interfere  to  protect  such  Interest,  and  prevent  an 
illegal  sale  thereof.] 

[2. :  Execution :  Judicial  Sales.    Where  an  attempt  is  made  to  sell 

upon  execution  a  tract  of  land  not  liable  to  sale  thereon,  and  there  is  a 
doubt  as  to  the  validity  of  a  certain  deed  and  the  consequent  location  of 
the  title,  no  fraud  is  committed  if  the  contest  of  such  sale  is  made  in  the 
name  of  one  who  is  believed  by  the  counsel  employed  to  be  the  party  in 
interest.] 

Motion  for  rehearing. 

September  14, 1880,  the  district  court  of  Leavenworth  county  over- 
ruled a  motion  made  by  Halsey  to  set  aside  a  certain  sheriff's  sale, 
and  sustained  the  motion  of  Van  Vliet  and  others  to  confirm  the 
same.  These  rulings  Halsey  brought  to  this  court,  which  reversed 
the  orders  of  the  court  below,  and  remanded  the  case  with  instruc- 
tions to  sustain  the  motion  to  set  aside  the  sale.  This  case  is  re- 
ported in  27  Kan.  "^474  et  seq.,  where  a  sufficient  statement  of  the  facts 
will  be  founds  Defendants  in  error,  Van  Vliet  and  Wilson,  filed  a 
motion  to  vacate  the  judgment  heretofore  entered  herein,  which  mo- 
tion this  court  decided  at  its  session  in  March,  1888,  and  then  filed 
the  opinion,  infra. 
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Lucien  Baker,  for  plaintiff  in  error. 
H,  T.  Green,  for  defendants  in  error. 

Per  Cubiam.  The  motion  to  vacate  the  judgment  heretofore  en« 
tered  is  overmled,  for  the  following  reasons : 

1.  The  principal  question  in  the  case  is  not  whether  the  plaintiff 
in  error  is  the  owner  of  the  lemd,  but  whether  the  defendant  in  error 
Van  Yliet  had  a  right  to  enforce  his  judgment  by  execution  and  sale. 

2.  Any  person  having  an  interest  in  land,  whether  legal  or  equita- 
ble, may  interfere  to  protect  such  interest  and  prevent  an  illegal  sale 
thereof. 

3.  The  parties  moving  in  the  district  court  to  set  aside  the  sale, 
nexe  the  heirs  of  William  Dennistown,  and  plaintiff  in  error.  If  the 
sheriff's  deed  to  William  Dennistofrn  was  valid,  then  the  heirs  held 
the  legal  title,  and  were  proper  parties  to  make  such  a  motion.  '  If 
invalid,  then  Halsey  had  an  equitable  interest,  if  not  the  legal  title, 

and  therefore  a  right  to  contest  the  sale. 
^502    *4.  The  assignment  by  Bobert  Halsey,  if  effectual  to  trans- 
fer the  legal  title  to  lands  in  this  state,  was  a  conveyance  sim- 
ply in  trust,  and  left  such  an  interest  in  Halsey  as  he  could  protect 
against  any  wrongful  sale. 

5.  The  heirs  of  William  Dennistown,  as  well  as  Bobert  Halsey,  are 
before  this  court  as  parties, — one  as  plaintiff  and  the  others  as  defend- 
ants in  error, — and  neither  is  complaining  of  the  decision. 

6.  Both  Bobert  Halsey  and  the  Dennistown  heirs  gave  ample  au- 
thority to  Lucien  Baker  to  take  such  steps  as  he  deemed  necessary 
to  protect  the  land  from  the  sale. 

7.  The  sheriff's  deed  to  the  Dennistown  heirs  was  of  record  in  the 
office  of  the  register  of  deeds  of  Leavenworth  county  before  any  of 
these  proceedings  were  had,  and  if  it  was  desired  to  insist  upon  the 
validity  of  such  deed,  and  dispute  the  right  of  Halsey  to  make  this 
motion,  it  was  laches  not  to  make  the  objection  in  the  first  instance. 

8.  Where  an  attempt  is  made  to  sell  upon  execution  a  tract  of  land 
not  liable  to  sale  thereon,  and  there  is  a  doubt  as  to  the  validity  of  a 
certain  deed  and  the  consequent  location  of  the  title,  no  fraud  is  com- 
mitted if  the  contest  of  such  sale  is  made  in  the  name  of  one  who  is 
believed  by  the  counsel  employed  to  be  the  party  in  interest,  and  this 
eren  though  the  opinion  of  counsel  should  prove  to  be  erroneous. 


SSiS  KA^Afl  HEPOBTS. 

State  of  Kansas  v.  E.  Olfebman. 
January  Term,  1883. 

Olferman  was  tried  at  the  April  term,  1882,  of  the  district  court 
of  Shawnee  county,  on  an  informatioa  of  twenty-one  counts,  each 
charging  an  unlawful  sale  of  intoxicating  liquors.  The  defendant 
moved  the  court  to  require  the  plaintifif  to  elect  upon  what  one  count 
it  would  proceed  to  trial.  This  motion  was  overruled.  There- 
*503  upon  the  defendant  moved  *the  court  to  require  the  plaintiff  to 
set  forth  in  the  information  a  statement  of  the  facts  constitut- 
ing each  offense  charged  therein,  in  plain  and  concise  language,  and 
to  make  the  information  direct  and  certain  as  regards  each  of  the 
offenses  charged  therein,  which  motion  was  overruled.  Thereupon 
the  defendant  moved  the  court  to  quash  the  information,  for  the  rea- 
sons that  there  is  more  than  one  offense  charged;  that  the  offense  in 
each  count  is  not  clearly  set  forth  in  plain  and  concise  language  with- 
out repetition;  that  the  information  does  not  charge  a  public  offense; 
that  none  of  the  offenses  ^charged  are  stated  with  such  a  degree  of  cer- 
tainty that  the  court  can  pronounce  judgment  upon  conviction  ac- 
cording to  the  right  of  the  case.  This  motion  was  overruled.  Upon 
the  conclusion  of  the  evidence  for  the  state,  the  defendant  moved  the 
court  to  require  the  plaintiff  to  eleck  upon  what  offenses  proved  it 
would  rely,  and  to  state  what  offenses  proved,  or  claimed  to  be  proved, 
it  would  rely  upon  as  to  each  count  in  the  information.  This  mo. 
tion  was  overruled.  Defendant  was  found  guilty  on  the  first  four 
counts,  and  fined  one  hundred  dollars  on  each,  from  which  judgment 
he  appeals.  This  court,  at  its  March  session,  1883,  filed  the  opinion 
infra. 

Case  dt  Curtis  and  J.  G.  Waters,  for  appellant. 

A.  H,  Vance,  Co.  Atty.,  for  the  State. 

Per  Gubiam.  The  judgment  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial,  on  the  authority  of  State  y.  Sobweiter,  27 
Ran.  *499,  sistb  paragraph  of  syllabos. 
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*504  ^Stephen  Thompboh  v.  Oeobge  S.  Bbookb. 

January  Term,  188S. 

At  the  Angast  term,  1882,  of  the  district  ooart  of  Cloud  count j. 
Brooks  had  judgment  against  Thompson,  who  brings  the  case  here. 
F.  W.  Sturges  and  Thomas  Kennett,  for  plaintiff  in  error. 
B.  R.  Anderson,  for  defendant  in  error, 

Feb  Curiam.  This  was  an  action  to  recover  damages  for  hogs  killed 
and  injured  by  a  dog.  Judgment  was  rendered  by  the  justice  of  the 
peace  upon  the  verdict  of  the  jury  for  $30,  in  favor  of  the  plaintiff. 
This  judgn^ent  was  affirmed  by  the  district  court  upon  proceedings  in 
error.  To  reverse  this  judgment  of  affirmance,  this  petition  in  error 
has  been  filed  in  this  court. 

It  is  alleged  on  the  part  of  counsel  prosecuting  this  proceeding  that 
the  judgment  of  the  justice  of  the  peace  should  have  been  reversed 
by  the  district  court,  and  a  new  trial  granted,  for  errors  in  the  in- 
stractious  given  by  the  justice  to  the  jury,  and  for  refusing  to  give 
certain  instructions  prayed  for.  In  Theilen  v.  Hann,  27  Kan.  *778, 
it  was  declared  that  this  court  will  not  examine  the  evidence  or  the 
instructions  in  a  case  tried  before  a  justice,  for  the  sole  purpose  of 
reversing  the  judgment,  provided  that  no  other  error  exists  than  that 
evidence  was  erroneouedy  admitted  or  excluded,  or  that  instructions 
were  erroneously  given  or  refused.  Therefore,  within  that  authority, 
even  if  some  of  the  instructions  were  erroneous,  or  if  proper  instruc- 
tions were  refused,  it  was  nevertheless  the  duty  of  the  district  court 
to  affirm  the  judgment  of  the  justice  of  the  peace;  and  it  is  likewise 
oor  duty,  upon  the  record,  to  affirm  the  judgment  of  the  district  court. 


*505  'Samuel  Waobtafv  v.  W.  L.  Ghaluss. 

January  Term,  188S. 

[JustioesP  CourtB:  Defense:  AppeaL  A  defendant  in  a  Justice's  court, 
niay,  without  filing  pleadings,  prove  any  defense  he  may  have  to  plain- 
tilTs  claim,  (unless  the  plaintiff  require  the  defendant  to  do  so  under  sec- 
tion 26  of  the  justice's  act,)  and  on  appeal  to  the  district  court  this  is  not 
changed.] 

Error  from  Atchison  district  court. 

Atthe  February  term,  1882,  of  the  district  court  of  Atchison  county, 
plaintiff,  Challiss,  bad  judgment  for  $125  and  costs  against  defendant, 
Wagstaff,  who  brings  the  case  here. 
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Hudson  <£  Tufts,  for  plaintiflp  in  error. 
W.  W.  Guthrity  for  defendant  in  error* 

Per  Curiam.  Ghalliss  brought  suit  before  a  justice  of  the  peace  of 
Atchison  county,  to  recover  from  Wagstaff  $300  on  account  of  rent. 
The  defendant  filed  no  answer  or  bill  of  particulars,  and  none  was 
demanded  by  plaintiff.  Upon  the  trial,  judgment  was  rendered  for 
the  defendant.  The  case  was  then  taken  by  the  plaintiff  to  the  dis- 
trict court  on  appeal,  and  was  there  tried  at  the  February  term,  1882. 
There  was  no  new  or  amended  bill  of  particulars  filed  by  the  plaintiff 
in  the  district  court,  and  no  pleading  of  any  .kind  filed  by  the  de- 
fendant. After  the  plaintiff  had  introduced  evidence  tending  to  estab- 
lish his  claim  as  set  forth  in  the  bill  of  particulars,  the  defendant  of- 
fered to  introduce  evidence  tending  to  establish  a  set-off  and  a  coun- 
ter-claim, and  thereupon  the  plaintiff  objected  on  the  ground  that  the 
defendant  could  not  prove  a  set-off  or  counter-claim,  because  be  had 
not  filed  any  bill  of  particulars,  which  objection  was  by  the  court  sus- 
tained.    This  ruling  is  now  complained  of.  and  very  properly  so. 

Section  71,  c.  81,  Comp.  Laws  1879,  reads: 

'*In  all  cases  before  a  justice,  the  plaintiff,  his  agent  or  attorney,  shall  file 
with  such  justice  a  bill  of  particulars  of  his  demand;  and  the  defendant,  if  re- 
quired by  the  plaintiff,  his  agent  or  attorney,  shall  file  a  like  bill  of  particulars 
he  may  claim  as  a  set-off;  and  the  evidence  on  the  trial  shall  be  confined  to 
the  items  set  forth  In  said  bills. " 

It  is  insisted  that  the  fair  construction  given  to  this  section 
*506    *must  be  that  when  a  defendant  gives  notice  to  the  plaintiff 

that  he  has  a  set-off,  the  plaintiff  may  require  the  defendant 
to  file  the  same,  and  thus  have  all  their  accounts  settled  in  that  ac- 
tion ;  and  that,  where  a  defendant  is  silent  until  the  plaintiff  has 
rested  his  case,  the  defendant  cannot  offer  evidence  aa  to  any  set-off 
or  counter-claim  he  may  have.  The  decisions  of  this  court  are  to 
the  contrary.  If  a  plaintiff,  in  an  action  before  a  justice  of  the  peace, 
desires  to  know  in  advance  whether  a  defendant  claims  a  set-off,  and 
the  items  thereof,  the  defendant,  if  required  by  him,  shall  file  a  bill 
of  particulars;  not  otherwise.  None  is  required  by  said  section  71, 
before  the  justice,  unless  demanded  by  the  plaintiff.  German  v. 
Bitchie,  9  Kan.  *106.  If  a  plaintiff  does  not  require  the  defendant 
to  file  any  bill  of  particulars  or  other  pleading  before  the  justice,  such 
defendant  may  prove  on  the  hearing  before  the  justice  any  defeoBe 
which  he  may  have,  without  any  pleadings  whatever.  On  appeal  to 
the  district  court,  the  parties  lose  no  rights  and  gain  none.  Eaob 
party,  without  filing  new  pleadings,  may  prove  any  cause  of  action 
or  defense  which  he  might  have  proved  before  the  justice,  and  each 
may  introduce  any  evidence  which  he  might  have  introduced  before 
the  justice.  Therefore,  the  defendant  in  the  tsourt  below  ought  to 
have  been  permitted  to  introduce  on  the  trial  his  evidence  to  proTe 
any  set-off  or  counter-claim  which  be  had^  just  as  well  without  an  an- 
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8wer  or  other  pleading  as  with  it.  German  r.  Bitohie,  supra ;  San- 
ford  V.  Shepard,  14  Kan,  *228-*231 ;  Stanley  v.  Bank,  17  Kan.  592; 
Clark  Y.  Spencer,  14  Kan.  *d9d. 

The  judgment  of  the  distriet  court  will  be  reversed,  and  the  caase 
remanded  for  a  new  trial  in  accordance  with  the  views  herein  ex- 
pressed* 


*507  *Jaxbs  F.  Litsbt  v.  Thomas  0.  Moffbtt. 

January  Ternit  1883. 

L.  Case  Made:  Contest  Court.  A  contest  court  has  no  power  to  settle 
and  sign  a  case  made. 

2.  Bill  of  Ezoeptions :  Signing.  A  bill  of  exceptions  from  the  proceed- 
ings of  a  contest  court  which  does  not  appear  to  be  signed  before  the  ad- 
journment of  the  court,  and  which  is  signed  by  only  one  of  the  three 
judges  thereof,  is  invalid. 

8.  Evidence:  How  Preserved.  Evidence  offered  before  a  contest  court 
becomes  part  of  the  record  only  by  being  preserved  in  a  bill  of  exoep* 
tions. 

4.  Error:  Immaterial.    When  the  record  fails  to  show  apon  what  grounds 
•  a  contest  is  made,  an  error  in  the  admission  of  the  testimony  concerning 
the  qualifications  of  an  elector  is  immaterial. 

6. .  Where  error  is  alleged  in  rejecting  testimony  as  to  the  qualifica- 
tions of  an  elector,  and  it  appears  that  the  result  would  not  have  been 
dianged  whether  the  elector  was  shown  to  be  qualified  or  not,  the  error, 
if  any  there  was,  is  immaterial. 

Error  from  Harper  district  court. 

At  the  February  term,  1882,  of  the  district  court,  defendant  Moffett 
had  judgment  against  plaintiff  Litsey,  who  brings  the  case  here. 
Finch  d  Finch  and  /•  P.  Campbell,  for  plaintiff  in  error. 
S,  S,  Siasofi  and  Orave  d  Shepard,  for  defendant  in  error. 

Bbewzb,  J.  Plaintiff  in  error  (plaintiff  below)  contested  the  elec- 
tion of  defendant  in  error  to  the  office  of  county  treasurer  of  Harper 
county.  The  contest  court  decided  against  the  plaintiff,  who  sought 
to  take  the  case  to  the  district  court.  He  attempted  to  do  this  in 
three  ways — by  a  bill  of  exceptions,  by  a  case  made,  and  by  a  tran- 
script from  the  record  of  the  contest  court.  The  district  court  de- 
cided against  him,  and  now  he  alleges  error.  We  think  the  ruling 
of  the  district  court  was  correct,  and  must  be  sustained.    The  case 

made  was  worthless,  for  the  following  reasons :  The  contest 
*508     *court  adjourned  February  IQth,  giving  plaintiff  in  error  thirty 

days  in  which  to  prepare  a  bill  of  exceptions.  No  time  was 
f^ven  to  make  a  case.  On  March  11th  the  case  made  was  served. 
Hence  the  case  made  fails  for  two  reasons :    Firet^  it  was  served  out 
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of  time;  second,  a  contest  poart  had  no  authority  to  settle  and  sign  a 
case  made.  Baker  v.  Hentig,  22  Ean.  *32d.  The  bill  of  exceptions 
was  also  worthless,  because  it  does  not  appear  to  have  been  signed 
before  the  final  adjournment  of  the  contest  court,  and  was  signed  by 
only  one  of  the  three  judges  of  that  court.  Gallaher  v.  South  wood, 
1  Kan.  *143;  Brown  v.  Rhodes,  Id.  *359,  The  transcript  from  the 
records  of  that  court  was  insufficient — First,  because  evidence  does 
not  become  a  part  of  the  record  save  by  bill  of  exceptions,  (Mc  Ar- 
thur V.  Mitchell,  7  Kan.  *173;  Kshinka  v^  Cawker,  16  Kan.  63;) 
second,  because  the  grounds  of  contest  do  not  appear  in  such  tran- 
script,  and  it  therefore  is  not  shown  that  the  testimony  narrated 
therein  was  pertinent  to  the  issues  presented  in  the  contest;  hence, 
any  error  of  the  court,  if  error  there  was,  was  immaterial,  rWhit- 
ney  v',  Harris,  21  Kan.  *96;)  and,  third,  if  the  voter  Rice  had  been 
shown  to  be  an  illegal  elector,  that  fact  would  not,  in  view  of  the 
other  findings  made  by  the  contest  court,  have  changed  the  result  of 
the  election.  The  ruling  of  the  district  court  was  therefore  right,  and 
must  be  affirmed. 

(AU  the  justices  concurring.) 


Anna  Tracy  v.  O.  B.  Gunn. 

January  Term,  1888. 

1.  Attachment:  Amendment  of  Affidavit.  An  affidavit  for  attachment 
made  by  one  who  is  in  fact  the  agent  or  attorney  of  the  plaintiff,  but 
which  fails  to  show  that  the  party  so  m^ing  the  affidavit  is  agent  or  at- 
torney, may  be  amended  so  as  to  show  such  fact.  Gassidy  v.  Fleak,  20 
Kan.  54. 

2.  Damages :  Fraud.    In  an  action  on  a  contract  for  the  sale  of  real 

*509      estate,  in  which  the  vendor's  failure  to  perform  is  tainted  with^fraud 

or  bad  faith,  the  measure  of  damages  is  not  limited  to  the  consideni- 

tion  paid  and  interest,  but  may  include  all  the  actual  damages  sustained 

by  the  vendee. 

8.  Vendor  and  Vendee :  Action.  Where  a  vendor  contracts  to  convey  real 
estate  upon  thd  happening  of  a  certain  condition,  and  then  disables  him- 
self from  performing  his  contract  by  making  a  conveyance  to  a  third 
party,  a  cause  of  action  immediately  arises  in  fayor  of  the  vendee,  irre- 
spective of  the  question  whether  the  condition  named  in  the  contract  has 
happened  or  not.V 

>6ee  Dill  t.  Fdpe,  ante,  *289^  and  note. 

Where  two  parti eu  enter  into  a  contract  for  the  exchange  of  land  and  tba  pajnoent 
of  money,  ana  afterwards  one  of  them,  without  sufficient  reason,  refuses  to  perforin  on 
his  part,  and  the  property  which  he  was  to  give  is  of  greater  value  than  the  property 
w^iiob  be  was  to  reoeiye,  and  the  other  party  sues  him  for  damages,  held,  that  the  meui- 
nre  of  damages  is  the  difference  in  value  between  the  property  which  the  plaintiff  was 
to  riefbeive  and  that  which  he  was  to  give  in  6onsideration  therefor.  Bierer  v.  Fteta,  3? 
Kad.  330,  CPac  £ep.  2SI ;  see  note  to  Johnson  ▼.  Mathews,  6  Kan.  70. 
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4.  Parties:  Beal  Btuly  in  Interest.  A  party  who  |)a3r8  the  eonaictoation 
of  a  contract  is  prima  faeie  the  party  beneficially  interested  therein,  and 
may  maintain  an  action  thereon,  although  the  contract  bis  taken  in  the 
name  of  another  party. 

•  *  •     *  • 

Error  from  Harper  district  coart. 
The  case  is  stated  in  the  opinion. 
I$aae  Q.  Reed,  for  plaintiff  in  error. 
Finek  it  Finch^  for  defendant  in  error. 

Brswbb,  J.  The  facts  in  this  case  are  as  follows:  On  October 
13, 1880,  plaintiff  in  error  (defendant  below)  executed  a  deed  with- 
out covenants  of  warranty,  to  one  W.  S.  Thompson,  of  certain  prop- 
erty in  the  town  of  Harper.  The  consideration  named  and  in  fact 
paid  was  $100.  The  deed  contained  this  contract,  that  when  the 
title  to  the  property  should  be  made  complete  by  deed  fron^  the.  pro- 
bate jadge  of  Harper  county,  she  would  execute  to  said  Thompson  a 
warranty  deed  therefor.  On  November  5tb,  following,  Thompson 
made  a  similar  deed  to  the  defendant  in  error.  Neither  of  these  deeds 
was  recorded.  Thereafter,  on  the  thirteenth  day  of  May,  1881,  the 
plaintiff  in  error  executed  a  warranty  deed  for  the  property  to  one 
F.  A.  Parsons,  which  deed  was  duly  recorded ;  by  reason  whereof  the 
title  to  the  property  was  vested  in  said  Parsons,  and  lost  to 
*510  the  defendant  in  error.  *Thereupon  be  commenced  this  ao^ 
tion  of  attachment,  claiming  to  recover  as  damages  the  sum 
of  $300.  Judgment  was  rendered  in  bis  favor  for  $180.80  and  costs, 
and  defendant  now  alleges  error. 

Several  questions  are  made  by  counsel  in  his  brief.  The  first,  as 
to  the  amendment  of  the  affidavit  for  attaehment,  is  disposed  of  by 
the  case  of  Cassidy  v.  Fleak,  20  Kan.  54,  which  is  a  case  directly 
in  point.  Bee,  also,  Robinson  v.  Burton,  5  Kan.  *298 ;  Foreman  v. 
Carter,  9  Kan.  *674. 

The  second  question  is  as  to  the  measure  of  damages.  Plaintiff 
io  error  claims  that  it  was  only  the  price  paid  and  interest,  while  the 
court  admitted  testimony  as  to  the  value  of  the  property  at  the  time 
of  the  deed,  and  rendered  judgment  for  such  value.  The  deed  being 
without  any  covenants,  and  having  been  made  at  a  time  when  the 
grantor  had  no  title,  it  is  claimed  by  counsel  for  plaintiff  in  error 
that  the  only  cause  of  action  is  on  the  contract  to  execute  a  further 
conveyance.  *  We  shall  assume  this  daim  of  counsel  to  be  coirect, 
and  decide  the  case  upon  that  theory.  In.  breaches  of  contracts  to 
convey  real  estate,  a  peculiar  distinction .  as  to  the  measure  of  dam- 
ages runs  through  the  cases,  and  that  founded  upon  thd  motive  with 
which  the  vendor  acts.  If  he  acts  in  good  faith,  it  is  held  that  the 
eontract  |>rice  beeomes  the  measure  of  damages,  while  if  he  acts  mala 
^V/^  the  veiidee  m^y  recover  tbe  aictuai  damages.  .  In  Field,  Dam.  § 
485,  the  author  sltyfi:  •' 
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"The  tendency  of  the  decisions,  both  in  England  and  in  this  country » where 
the  vendor  is  guilty  of  fraud  or  acts  in  bad  faith,  is  to  hold  him  to  a  more  ex. 
tended  liability,  in  case  of  a  breach  of  contract  to  convey;  and  the  damages 
in  such  a  case  may  embrace  not  only  the  amount  of  consideration  paid,  but 
the  losses  of  a  good  bargain,  and  such  losses  even  as  were  contemplated  by 
the  parties  at  the  time  of  the  contract,  as  the  probable  result  of  a  breach.*' 

— And  in  support  of  that  cites  a  large  number  of  authorities.  So, 
also,  Sedgwick,  in  his  work  on  Damages,  on  page  209,  after  stat- 

ing  that  the  general  rule  in  case  of  a  breach  of  contract  is 
*511     *that,  in  determining  the  amount  of  damages,  no  regard  can 

be  paid  to  the  motives  which  induced  the  violation  of  the  con- 
tract,  adds  these  words : 

''To  this  general  rule,  however,  there  undoubtedly  exists  an  important  ex- 
ception, wliich  has  been  introduced  from  the  civil  law,  in  regard  to  damages 
recoverable  against  a  vendor  of  real  estate  who  fails  to  perform  and  convey 
the  title.  In  these  cases,  the  line  has  been  repeatedly  drawn  between  parties 
acting  in  good  faith  and  failing  to  perform  because  they  could  not  make  a 
title,  and  parties  whose  conduct  is  tainted  with  fraud  or  bad  faith.  In  the 
former  case,  the  plaintiff  can  only  recover  wliatever  money  has  been  paid  by 
liim,  with  interest  and  expenses.  In  the  latter,  he  is  entiUed  to  damages  re- 
sulting from  the  loss  of  his  bargain.  This  exception  cannot,  I  think,  be  jus- 
tified or  explained  on  principle,  but  it  is  well  settled  in  practice." 

We  shall  not  attempt  to  review  the  authorities  which  are  so  fully 
discussed  by  the  two  authors  quoted.  It  is  enough  for  us  to  say  that 
the  doctrine  seems  to  be  clearly  established,  tha^  it  is  founded  in  jus- 
tice, and  that  it  is  in  harmony  with  the  general  rules  of  the  law, 
which  aim  to  give  to  a  party  all  the  damages  which  he  has  actually  sus- 
tained. The  case  of  Lister  v.  Batson,  6  Ean.  *420,  is  oited  by  plain- 
tiff in  error  as  an  authority  fy)  the  contrary ;  but  in  that  case  the 
vendor  was  not  chargeable  with  bad  faith,  and,  while  the  language 
of  the  court  in  the  opinion  is  general,  it  must  be  understood  as  hav- 
ing reference  to  the  facts  in  that  case.  If  it  were  an  original  ques- 
tion, we  think  that  the  doctrine  announced  in  that  case,  and  the  vari- 
ous cases  which  it  follows,  might  well  be  criticised;  for  why  should 
the  good  faith  of  the  vendor  diminish  the  actual  damages  which  the 
vendee  has  sustained  by  reason  of  the  breach  of  the  contract?  We 
do  not,  however,  care  to  review  the  question  decided  in  that  case,  but 
here  simply  hold  that,  where  the  vendor  acts  with  bad  faith,  tbe 
vendee  is  entitled  to  recover  all  the  actual  damages  he  has  sustained 
by  reason  of  the  breach. 

Again,  it  is  said  that  the  evidence  fails  to  show  the  happen- 
*512  ing  of  the  condition  upon  which  the  vendor  was  to  make  *the 
further  conveyance.  But  inasmuch  as  the  vendor  has  byber 
conveyance  to  Parsons  disabled  herself  from  complying  with  her  con- 
tract,  that  is  all  that  needs  be  shown.  It  is  the  same  as  though  tbe 
condition  had  been  proved,  as  well  as  a  refusal  to  convey.  Dill  v. 
Pope,  ante,  *289.  The  same  fact  also  does  away  with  tbe  necessity 
of  any  demand.     When  a  demand  would  avail  nothing,  it  is  useless 
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to  make  it.     Lex  neminem  cogit  ad  vana.     Abels  v.  Glover,  IS  La. 
Ann.  248;  Wilstach  v.  Hawkins,  14  Ind*  541, 

Only  one  other  qaestion  requires  notice,  and  that  is  really  the  most 
difficalt  and  embarrassing  in  the  ease.     Under  the  allegations  of 
the  petition  and  the  testimony,  does  the  plaintiff  appear  to  be  the 
real  party  in  interest,  and  entitled  to  recover  from  the  defendant? 
The  petition  sets  up  the  two  conveyances  from  defendant  to  Thomp- 
son, and  from  Thompson  to  plaintiff,  and  alleges  that  Thompson  took 
the  title  in  trust  for  plaintiff.     The  testimony  simply  shows  that  the 
amount  of  the  consideration  of  the  deed  from  defendant  was  paid  by 
pkintiff.     It  fails  to  show  under  what  arrangement  or  for  what  rea* 
son  the  conveyance  was  made  to  Thompson.     No  formal  assignment 
from  Thompson  to  plaintiff  appears,  the  only  transfer  being  the  deed 
from  Thompson,  which  was  similar  to  the  deed  from  defendant  and 
containing  a  like  agreement  for  a  warranty  deed.     Glippinger  v.  Tul- 
ler,  10  Kan.  *377.     No  testimony  was  offered  by  defendant.     Of 
coarse,  if  Thompson  was  simply  an  agent  for  plaintiff,  and  took  the 
contract  in  his  name,  but  fof  the  benefit  of  plaintiff,  plaintiff  as  prin* 
cipal,  though  not  named  in  the  contract,  could  maintain  an  action 
thereon.     Railway  Co.  v.  Thacher,  13  Kan.  *564.     With  some  hesita- 
tion, we  are  constrained  to  think  that  this  principle  is  sufficient,  not- 
withstanding the  meager  showing  to  sustain  the  plaintiff's  right  of 
recovery.     As  he  paid  the  money,  it  may  be  presumed  that  it  was 
his  money.     He  furnishing  the  consideration,  prima  facie  the  con- 
tract was  for  his  benefit,  and  though  taken  in  the  name  of  a  third 
party,  was  so  taken  in  his  name  simply  as  agent  or  trustee  for 
^513    plaintiff.     This  presumption  is  strengthened  by  tho  trans^fer 
made  shortly  thereafter  by  Thonipson  to  him.     There  being 
nothing  to  contradict  or  weaken  the  force  of  these  presumptions,  it 
may  fairly  be  held  that  the  plaintiff  was  the  party  beneficially  inter- 
ested in  the  contract,  and  therefore  the  party  having  a  right  to  main- 
tain an  action  thereon. 

We  see  nothing  else  in  the  record  requiring  special  noticCi  and 
therefore  the  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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Ghablbs  Wilkins  and  others  v.  Gbobob  W.  Toubtbllott  and 

others. 

January  Teim,  1883. 

Supreme  Court:  Praotice.  Where  an  action  of  ejectnient  tried  in  the  dis- 
trict court  results  in  a  judgment  in  favor  of  the  plaintiffs,  and  the  de- 
fendants bring  the  record  here  for  review,  and  it  appears  that  there  Is  a 
fatal  defect  in  the  evidence  of  plaintiff's  title,  f^ld,  that  the  judgment 
should  be  reversed  and  the  case  remanded  for  a  new  trial;  and  that  it  is 
not  proper  practice  to  simply  remand  .the  case  with  leave  to  perfect  the 
evidence.    Wilkins  v.  Tourtellott,  28  Kan.  *844,  corrected. 

Motion  for  rehearing. 

This  case  is  reported  in  28  Ean.  *825  et  seq.^  where  a  sufficient 
statement  of  the  facts  will  be  found.  The  court  at  its  session  in  No- 
vember, 1882,  ordered  that — 

"The  case  be  remanded  to  the  district  court  with  the  instructions  that  if 
within  such  reasonable  time  as  the  district  court  or  judge  shall  prescribe,  the 
sheriff's  returns  on  the  attachment  orders  shall  be  amended  in  conformity  to 
the  views  expressed  by  this. court  in  this  opinion,  the  judgment  shall  be  af- 
firmed. On  the  other  hand,  if  such  amendment  cannot  be  obtained,  the  judg- 
ment will  be  reversed,  and  the  case  remanded  for  a  new  trial." 

Afterwards,  the  plaintiff  in  error  filed  a  motion  for  a  rehearing, 
which  motion  the  court  decided  at  its  March  session,  188S,  and  then 

filed  the  opinion,  infra. 
•614     *  James  M.  Mason,  (Nathan  Cree  and  Nelson  Cobb,ot  counsel,) 
for  plaintiffs  in  error. 
Prattf  Brumback  dt  Ferry,  for  defendants  in  error. 

Brewbb,  J.  A  motion  for  a  rehearing  is  made  in  this  case.  In 
one  respect  we  are  constrained  to  think  that  there  was  error  in  the 
opinion  heretofore  filed,  and  that  the  order  we  made  was  improper. 
The  facts  are  these :  The  action  was  an  action  of  ejectment.  Trial 
by  the  court;  special  findings  of  fact,  and  judgment  for  plaintiffs. 
The  defendants  brought  the  record  to  this  court.  Plaintiffs'  title 
rested  upon  a  sheriff's  sale  made  upon  executions  issued  on  two 
judgments.  Jurisdiction  of  the  defendant  in  those  judgments  was 
obtained  by  attachment  and  publication.  The  returns  on  the  writs 
of  attachment  were  not  signed  by  the  officer,  and  were  defective  in 
other  respects.  We  held  the  returns  insufficient  to  confer  jurisdic- 
tion, but  that  the  defects  could  be  cured  by  amendment  if  the  facts 
justified.  Thereupon,  instead  of  reversing  the  judgment  and  remand- 
ing the  case  for  a  new  trial,  we  said  that  it  seemed  to  us  that  the  case 
had  been  fully  tried  and  all  available  testimony  introduced,  and  that 
it  would  be  unnecessary  to  put  the  parties  to  the  expense  of  a  new 
trial ;  and  ordered  that  the  case  be  remanded  to  the  district  court, 
with  instructions  that,  if  within  a  reasonable  time  the  sheriff's  re- 
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turns  in  the  attachment  oases  should  be  amended,  the  judgment  in 
ibis  sboold  be  affirmed.     The  argument  on  the  motion  for  a  rehear- 
ing convinces  us  that  the  order  is  erroneous,  and  that  the  judgment 
should  have  been  that  of  reversal,  and  remanded  for  a  new  trial.     As 
to  matters  like  this,  this  court  is  one  solely  of  appellate,  and  not  orig- 
inal, jurisdiction.     We  simply  review  what  has  been  done  by  the  trial 
court.    If  right,  we  affirm  it ;  if  wrong,  we  reverse.    Doubtless  we  have 
a  discretion  in  some  respects,  and  a  power  beyond  the  mere  order  of  af- 
firmance or  reversal.     If  the  judgment  does  not  conform  to  the 
*515    findings,  we  may  correct  the  judgment.    A  ^defect  in  the  plead- 
ings or  proceedings,  which  ought  to  have  been  corrected  below 
by  amendment,  will  be  disregarded  here,  or  considered  as  amended. 
So,  in  some  oases,  if  the  judgment  is  excessive,  we  may  direct  an  af- 
drmance  upon  the  filing  ota,  remittitur  as  to  the  ei^cess.     Yet  in  these 
and  all  kindred  cases  we  are  limited  to  the  record  as  it  stands.     We 
do  not  open  the  case  to  bear  additional  testimony  as  to  any  fact. 
We  examine  nothing  not  presented  to  the  trial  court.     We  review; 
not  try.     And  whatever  order  we  make  is  founded  upon  the  plead- 
ings, evidence,  and  proceedings,  as  presented  and  had  in  the  court 
lielow.     Now,  upon  the  record  as  it  stood,  we  found  that  there  was 
a  fatal  error,  a  defect  in  the  proof,  and  that,  not  as  to  some  collat- 
eral and  comparatively  unimportant  matter,  but  as  to  the  principal 
fact  in  controversy.     What  was  needed  was  not  an  amendment,  but 
further  proof.     There  was  nothing  in  this  record  to  amend.     The 
farther  proof  was  obtainable,  it  is  true,  by  amendment,  but  it  was  by 
amendment  of  the  records  of  other  cases;  and,  when  introduced  into 
this  case,  it  was  simply  testimony  upon  a  controverted  question  which 
might  be  met  by  counter-testimony.     Our  order  practically  shut  off 
the  defendants  from  such  counter- testimony,  if  any  they  have.    This 
onght  not  to  be  done.     Satisfied  that  we  erred  in  making  the  order 
which  we  did,  it  is  our  duty  to  correct  the  error*     The  judgment  here- 
tofore entered  in  this  court  will  be  set  aside,  and  the  order  will  be 
entered  that  the  judgment  of  the  district  court  be  reversed  with  costs, 
and  the  case  remanded  for  a  new  trial. 

Other  questions  are  made  by  counsel  in  their  motion  for  a  rehear- 
ing. We  have  examined  them  all.  We  see  nothing  in  the  syllabus 
tbat  was  filed  which  we  think  ought  to  be  changed.  The  argument 
of  counsel  has  caused  us  to  doubt  whether  we  were  well  advised  in 
expressing  in  the  opinion,  as  we  did,  a  dissent  from  the  case  of  Sharp 
V.  fiaird,  48  Cal.  577 ;  and  therefore  we  desire  to  withdraw  such  expres- 
sion of  dissent.  We  shall  not  attempt  now  definitely  to  decide  the  ques- 
tion. Inasmuch  as  counsel  for  defendants  in  error  failed  to  make 
*516  any  ailment  thereon,  or  present  any  further  author^ities. 
We  simply  leave  the  matter  open  for  farther  consideration,  if 
occasion  shall  require.  As  to  all  .other  piatters  in  the  opinion,  we 
see  nothing  that  demands  any  correction.  We  are  satisfied  with  the 
conclusion  reached  upon  the  facts  and  law,  exoept  as  above  indicated. 
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and  think  that,  if  upon  the  new  trial  the  retarns  on  the  writs  of  at- 
taohment  are  such  as  to  vest  jurisdiction,  and  no  new  facts  appear, 
the  judgment  should  be  for  the  plaintiffs.     As  to  amendments^  see 
the  case  of  Bapp  v.  Kyle,  26  Kan.  *89. 
(All  the  justices  concurring.) 


Helen  J.  Henigeb  v.  Margaret  Griffith. 

January  Term,  1888. 

■ 

1.  Libel  and  Slander.    Oral  language  charging  adultery  !s,  in  this  state, 

actionable  per  $e.  ^ 

2.  :  Innuendo,  Office  of.    The  office  of  an  innuendo  is  to  explain 

the  words  spoken,  and  annex  to  them  their  proper  meaning;  and  where 
the  words  used  were  that  the  plaintiff,  a  married  woman,  kept  a  man 
other  than  ber  husband,  an  innuendo  that  thereby  plaintiff  is  charged 
with  the  crime  of  adultery  with  such  man  is  sufficient,  and  presents  a 
question  of  fact  to  be  determined  by  a  j  ury,  as  to  whether  the  worda 
were  intended  and  understood  to  charge  such  crime.' 

Error  from  Lyon  district  court. 

Action  by  Henicke  against  Griffith,  to  recover  damages  for  slander. 
Trial  at  the  September  term,  1882,  of  the  district  court,  and  judg- 
ment for  defendant.     The  plaintiff  brings  the  case  here. 

J.  Harvey  Frith,  for  plaintiff  in  error. 

Alm^rin  OlUett,  P.  P.  HUlerman,  and  Peyton^  Sanders  d  Peyton, 
for  defendant  in  error. 

Brewer,  J.  This  was  an  action  of  slander,  brought  by  plaintiff 
*517    in  error  (plaintiff  below)  in  the  district  court  of  Lyons  *county. 

A  demurrer  to  the  first  and  second  counts  of  the  petition  was 

sustained,  and  this  is  the  ruling  now  complained  of.     As  the  two 

counts  are  substantially  alike,  it  will  be  sufficient  to  notice  only  the 

first.      That  is  as  follows : 

"That  the  defendant,  prior  to  the  commencement  of  this  action,  and  at  a 
time  when  the  plaintiff  was,  as  she  now  is,  a  married  woman,  as  the  defendant 
well  knew,  in  a  certain  discourse  which  she,  the  defendant,  had.iu  the  presence 
and  hearing  of  divers  persons,  maliciously  spoke  and  published  of  the  plaintiff 
the  false  and  malicious  words  following,  that  Is  to  say:  'Ido  not  visit  Mi-s. 
Henicke  imeaning  the  plaintiff;]  would  be  ashamed  to  be  associated  with  her 
[meuninjg  the  plaintiff;]  Mrs.  Henicke  keeps  that  grocer  man,  Broadwell— he 
calls  two  or  three  times  a  dAy;  she  [meaning  the  plaintiff]  thinks  more  of 
Htx)adwell  than  she  does  of  her  husband;'  Henicke  Qm^akiing  the  hiufband  of 
the  plaintiff]  is  a  mere  ornament  wluch  she  keeps  there  for  certain  purposes; 
])rQ£^d,vrell  remaina  in  the  house  for  hours  when  He);ticke' If  meaning  the  hus- 

1  ^ec  note  at  end  of  case,  part  1.  ^  See  note  at  end  of  case,  part  2.  - 
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band  of  the  plai  ntiff]|  is  away,  alone  with  Mrs.  Henicke  [meaning  the  plaintiff  ;T 
the  defendant  meaning  by  such  false  and  malidoos  words,  t^t  the  plaintiff 
was  an  unfaithful  wife,  and  an  unchaste  woman ;  and  that  she,  the  plaintiff, 
had  been  guilty  of  the  crime  of  adultery.  By  means  of  the  publishing  of  said 
false  and  malicious  words  the  plaintiff  is  generally  and  greatly  injured  in  her 
good  name  and  reputation,  and  has  been  rendered  liable  to  prosecution  for 
adulteiy,  to  the  damage  of  the  plaintiff  of  $5,000." 

We  think  the  court  below  erred  in  sustaining  the  demurrer.  In 
Kansas,  words  charging  adultery  are  acdonable  per  8e.  Whatever 
may  have  been  the  rale  at  common  law  or  in  any  other  state,  here, 
adultery  is  a  crime  punishable  by  imprisonment  or  fine  or  both. 
Comp.  Laws  1879,  p.  360,  §  233.  Neither  does  it  matter  whether 
we  accept  the  definition  of  slander  laid  down  by  Mr.  Justice  Spenceb 
in  Brooker  v.  GofSn,  5  Johns.  188,  "that  oral  language  is  actionable 
per  8€,  when  it  imputes  a  charge  which,  if  true,  will  subject  the  party 
charged  to  indictment  for  a  crime  involving  moral  turpitude,  or  subject 
bim  to  an  infamous  punishment;"  or  that  laid  down  by  Chief  Justice 

Pabkeb  in  Miller  v.  Parish,  8  Pick.  385,  "that  an  accusation 
*518    is  actionable  whenever  an  *offense  is  charged  which,  if  proved, 

may  snbjeot  the  party  to  a  punishment,  though  not  ignominious, 
and  which  brings  disgrace  upon  him."  Under  either  rule,  oral  language 
charging  adultery  is  actionable  per  se.  The  only  real  question,  there- 
fore,  is  whether  the  words  used  impute  the  crime.  Obviously  they  do 
not  in  terms  charge  it.  The  charge  specifically  is,  that  the  plaintiff,  a 
married  woman,  keeps  a  man  other  than  her  husband.  This,  by  innu- 
endo, plaintiff  alleges,  charges  adultery.  NowtheofiSceof  the  innuendo 
is  to  explain  doubtful  words  or  phrases,  and  annex  to  them  their 
proper  meaning.  Townsh.  Sland.  &  Lib.  §  335,  and  cases  cited 
in  note;  12  Abb.  U.  B.  Dig.  (let  8.)  p.  510,  par.  546,  and  cases  cited. 
The  words  charging  that  a  married  woman  keeps  some  man  other 
than  her  husband  are,  tosay  the  least,  of  doubtful  import ;  and  whether 
they  were  spoken  by  the  speaker,  and  understood  by  the  hearers,  as 
charging  the  crime  of  adultery,  or  a  mere  ordinary  employment  of 
help,  is  a  question  of  fact  to  be  settled  by  a  jury.  The  innuendo 
alleges  the  former  interpretation,  and  taking  all  the  language  charged 
to  have  been  used  by  defendant,  it  cannot  be  held,  as  matter  of  law, 
that  such  an  interpretation  must  be  rejected.  It  seems  to  us  very 
probable  that  the  language  charged,  taken  as  a  whole,  would  be  un- 
<ier8tood  by  an  ordinary  hearer  as  imputing  the  crime;  and  the  innu- 
endo in  effect  alleges  that  it  was  so  used  and  understood.  The  plead- 
ing, therefore,  presents  a  question  of  fact  which  cannot  be  disposed  of 
by  the  court,  but  must  be  submitted  to  a  jury,  to  determine  whether 
the  crime  was  so  intended  and  understood. 

Coonsel  for  defendant  contend  that  the  words  used  must  be  so  spe- 
eifie  and  certain  that  if  the  defendant  would  justify,  she  may  prove 
the  very  fact  charged.  In  a  certain  sense,  this  claim  of  counsel  is 
<^orrect,  and  in  another,  not.  If  they  mean  to  claim  that  the  lan- 
guage on  its  face  must  be  so  specific  and  definite  as  necessarily  to  im- 

v.29j:— 24 
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pute  the  crime,  it  is  a  mistake.  Such  a  rule  would  permit  a  person 
to  be  guilty  of  that  worst  form  of  slander, — the  insinuating  and  in- 
direct accusation  of  crime, — without  any  responsibility  for  the 
*519  wrong  *occasi6ned  thereby.  But  if  they  mean  that  the  words, 
as  interpreted  by  the  innuendo,  must  allege  some  definite  of- 
fense, they  are  correct;  and  these' words  as  thus  interpreted  make 
such  a  direct  charge.  The  defendant  answering  this  petition  may 
deny  that  the  words  as  used  were  in  fact  intended  or  understood  as 
charging  adultery,  or  she  may  allege  that  the  plaintiff  is  in  fact  guilty 
of  the  crime  charged. 

We  conclude,  therefore,  that  this  count  in  the  petition  is  sufficient, 
that  the  court  erred  in  sustaining  a  demurrer  to  it,  and  hence  that 
the  ruling  must  be  reversed,  and  the  case  remanded  for  further  pro- 
ceedings. 

(All  the  justices  concurring.) 

NOTE. 

1.  See  notes  on  libel  and  slander  to  Miles  v.  Harrington,  S  Kan.  284. 

Falsely  accusing  a  married  woman  of  prostitution,  is  slander  per  m,  Klewin  y.  Bau- 
iiian,  (Wis.)  10  N.  W.  Rep.  3d8;  so  is  charging  any  woman  with  fornication  or  adul- 
lerv,  whether  by  direct  words  or  by  imputation.  Stoke  v.  Miller,  (Pa.)  5  Atl.  Rep. 
621;  Buscher  v.  Scully,  (Ind.)  6  N.  E.  Rep.  738;  Boldt  v.  Bud  wig,  (Neb.)  28  N.  W. 
Rep.  280;  Kedrolivansky  v.  Niebaum,  (Cal.)  11  Pac  Rep.  641;  McKinney  ▼.  Rob- 
erts, (Cal.)  8  Pac.  Rep.  857.  The  CaXifamva.  statute  has  been  construed  to  apply  to  a 
charge  of  unchastitv  made  against  a  male  plaintiff,  Nldever  v.  Hall.  (Gal.)  7  Pac 
Rep.  136 ;  so  has  a  similar  statute  in  Cbimecfteuf,  Page  y.  Herwin.  8  Atl.  Rep.  676.  As 
to  what  other  words  are  actionable  per  ie,  see  Pittsburgh,  A.  &  M.  Ry.  Co.  v.  Mc- 
Curdy,  (Pa.)  8  Atl.  Rep.  281;  Donaghue  v.  Gaffy,  (Conn.)  7  Atl.  Rep.  652;  Padgett  ▼. 
Sweeting.  (Md.)  4  Atl.  Rep.  887;  Wilson  y.  Cotterman,  (Md.)  8  AU.  Rep.  890;  Keeb  ▼. 
Hope.  (Pa.)  2  Atl.  Rep.  668;  Rea  v.  Harrington,  (Vt.)  Id.  475;  ShaUuc  y.  McArtbur.  25 
Fed.  Rep.  133,  and  note,  and  29  Fed.  Rep.  136;  Dooliug  y.  Budget  Pub.  Co.,  (Mass.)  10 
N.  E.  Rep.  809;  Young  v.  Cook,  Id.  719;  Buscher  v.  Scully,  (Ind.)  6  N.  E.  Rep.  note, 
739;  Buurreseau  y.  Detroit  Evening  Journal,  (Mich.)  30  N.  W.  Rep.  876;  Sterling  v. 
Jugenheimer,  (Iowa,)  28  N.  W.  Rep.  659;  Mielenz  v.  Quasdorf,  lij.  41 ;  Mallory  v.  Pio- 
neer Press  Co.,  (Minn.)  28  N.  W.  Rep.  904;  Gribble  y.  Pioneer  Press  Co.,  (Minn.)  25  N. 
W.  Rep.  710,  and  note;  Solyerson  v.  Peterson,  (Wis.)  Id.  14;  Dixon  v.  Allen,  (Cal.)  11 
Pac.  Rep.  181. 

2.  When  the  language  is  susceptible  of  the  meaning  charged,  it  Is  for  the  Jury  to  say 
what  was  meant  by  it,  Pittsburgh.  A.  &  M.  Ry.  Co.  y.  MoCardy,  (Pa.)  8  Atl.  Rep.  231; 
Royce  v.  Maloney,  (Vt.)  6  Atl.  Rep.  395;  Kedrolivansky  v.  Niebaum,  (Cal.)  U  Pac. 
Rep.  641;  although  it  becomes  susceptible  of  such  meaning  only  in  connection  with 
the  facts  averred  in  the  complaint,  Reeves  v.  Bowden,  (N.  C.)  1  8.  E.  Rep.  640;  and  in 
such  case  it  becomes  necessary  to  aver  and  prove  such  extrinsic  fact.  Pittsburgh,  A.  & 
M.  Ry.  Co.  y.  McCurdy,  (Pa.)  8  Atl.  Rep.  231;  Young  y.  Cook,  (Mass.)  10  N.  B.  Rep. 
719.  If  the  matter  is  libelous  on  its  face,  and  no  explanation  is  needed  to  determine 
its  character  in  that  respect,  it  is  the  duty  of  the  court  to  so  declare,  and  instruct  the 
jury  accordingly.  Bourreseau  y.  Detroit  Evening  Journal,  (Mich.)  30  N.  W.  Rep.  876; 
Donaghue  y.  Qaffy,  (Conn.)  7  Atl.  Rep.  552. 
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WuBSLEB  &  Wilson  Manuf'q  Go.  9.  Henby  Mobgan. 

January  Term,  1883. 

L  Hiisband  and  Wife:  Sales.  A  wife  is  not,  simply  because  she  is  a 
wife,  authorized  to  sell  or  trade  the  property  of  her  husband,  although 
such  property  consists  in  a  sewing-machine,  kept  in  the  bouse  and  used 
exdusively  by  herself. 

2.  Continnanee:  Power  of  Court.  When,  on  a  motion  for  a  new  trial, 
affidavits  are  filed  charging  that  the  jury  were  improperly  influenced  in 
coming  to  a  verdict,  the  court  is  justified,  even  without  a  formal  appli- 
cation from  either  party,  in  continuing  the  hearing  of  the  motion  for  the 
purpose  of  a  fuller  investigation  of  the  charge,  and  this  in  the  interest 
of  a  pure  and  honest  administration  of  justice. 

8.  Verdict:  Conduct  ofWitness.  The  mere  fact  that  one  called  and 
sworn  as  a  witness  on  behalf  of  the  defendant  outside  the  jury-box,  and 
in  the  hearing  of  one  of  the  jurors,  made  a  remark  reflecting  upon  the 
credibility  of  one  of  the  other  witnesses  of  the  defendant,  is  not  sufli- 
cient  ordinarily  to  justify  a  court  in  setting  aside  the  verdict  against  tlie 
defendant,  and  this  notwithstanding  such  witness  was  on  the  trial  after- 
wards called  and  examined  by  the  plaintiff. 

Error  from  Atchison  district  court. 

Action  brought  by  Morgan  against  the  Wheeler  &  Wilson  Man- 
*520    ufacturing  Company,  to  recover  $45  as  damages  for  the  *al- 
leged  wrongful  taking  and  conversion  of  a  sewing-machine. 
Jnne  24,  1882,  in  the  district  court,  the  plaintiff  recovered  a  judg- 
ment for  $32.50  against  the  defendant  company,  which  brings  the  oasf 
here. 
Gilbert  d  Walker^  for  plaintiff  in  error. 
SmiOi  <t  Solomon,  for  defendant  in  error. 

Breweb,  J.  The  defendant  in  error,  plaintiff  below,  brought  his 
action  against  the  defendant,  to  recover  the  sum  of  $45  as  damages 
for  the  alleged  wrongful  taking  and  conversion  of  a  sewing-machine. 
The  facts,  briefly  stated,  are  these :  Plaintiff  owned  a  Singer  sew- 
ing-machine, which  he  bad  bought  in  Kentucky  and  brought  with 
him  to  this  state.  During  his  absence  from  home,  the  defendant,  by 
one  of  its  agents,  carried  off  said  Singer  sewing-machine  and  left  in 
its  place  a  Wheeler  &  Wilson  sewing-machine.  The  defendant 
claimed  that  this  was  done  by  virtue  of  a  contract  with  the  wife  of 
plaintiff,  by  which  a  new  Wheeler  &  Wilson  sewing-machine  was  sold 
to  her,  and  the  old  machine  taken  in  part  payment.  As  evidence  of 
this,  it  introduced  a  written  contract  which  was  signed  by  plaintiff's 
wife,  she  not  being  able  to  write,  but  making  her  mark  thereto.  On 
the  other  hand,  plaintiff's  wife  testified  that  the  defendant  simply 
took  away  the  Singer  machine  for  the  purpose  of  repair,  and  left  the 
other  machine  with  her  for  the  purpose  of  trial;  that  she  signed  the 
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written  contraot  under  representations  of  the  agent  that  it  was  simply 
for  a  return  of  the  machine  after  it  had  been  repaired,  and  that  she, 
being  nnable  to  read,  relied  on  these  representations.  Judgment  was 
rendered  by  the  justice  of  the  peace  in  favor  of  the  plaintiff.  An  ap- 
peal was  taken  to  the  district  court,  where,  after  trial  before  a  jury, 
judgment  was  again  rendered  in  favor  of  plaintiff,  and  defendant 
DOW  alleges  error. 

We  think  there  is  very  little  in  this  case  save  questions  of  fact^ 
*521     and  upon  those  the  verdict  of  the  jury  is  conclusive.     *Notic» 

ing  briefly  the  points  made,  it  is  insisted  that  the  court  erred 
in  refusing  three  instructions  asked  by  defendant.  Part  of  the  mat* 
ters  contained  in  these  instructions  was  given  by  the  court  in  its  gen- 
eral charge,  and  the  balance  was  properly  refused  because  it  is  not 
good  law.  It  is  not  true  that  the  plaintiff's  wife,  simply  because  she 
was  his  wife,  had  the  right  to  sell  or  trade  his  property,  although 
such  property  was  a  sewing-machine,  kept  in  the  house  and  used  by 
her  exclusively.  Unless  the  machine  was  her  property,  either  by  gift 
or  purchase,  or  she  had  authority  from  her  husband,  either  expresa 
or  implied,  she  had  no  right  to  sell  or  trade  it.  So  far  as  the  actual 
facts  of  the  transaction  between  plaintiff's  wife  and  defendant's  agent 
are  concerned,  the  testimony  was  conflicting,  and  there  was  enough 
to  justify  a  verdict  either  way.  The  same  may  be  said  as  to  the  value 
of  the  old  machine.  While  doubtless  defendant's  witnesses  showed 
themselves  better  informed,  and  therefore  more  qualified  to  testify  a» 
to  values,  yet  a  jury  is  not  to  be  blamed  if  it  places  little  credence 
upon  the  testiinony  of  witnesses  whom  it  believes  guilty  of  such  acta 
as  the  plaintiff's  witnesses  charged  upon  the  defendant'^. 

Again,  on  the  hearing  of  a  motion  for  a  new  trial,  the  defendant 
offered  in  evidence  some  affidavits  tending  to  show  undue  and  im- 
proper influence  on  the  jury.  The  court  on  the  application  of  plain- 
tiff continued  the  hearing  of  the  motion  for  additional  evidence,  and 
thereafter  several  of  the  jurors  were  subpoenaed,  and  testified  on  the 
further  hearing  of  the  motion.  The  defendant  insists  that  the  court 
abused  its  discretion  in  ordering  such  continuance.  We  think  not. 
The  record  fails  to  disclose  what  showing,  if  any,  the  plaintiff  made 
for  such  continuance.  Even  if  none  was  made,  we  think  the  court 
would  be  justified  on  its  own  motion,  and  without  any  formal  appli- 
cation on  the  part  of  either  party,  in  postponing  the  hearing  and  di- 
recting further  inquiry  as  to  the  charge  of  improper  influences  upon 
the  jury.     It  is  a  matter  which  concerns  not  alone  the  parties,  but 

also  the  court  and  the  public,  that  the  administration  of  jus- 
*522    tice  should  be  kept  free  from  improper  influ^ences.     And  when 

such  a  charge  is  made,  the  court  owes  it  to  itself  and  to  the 

public  to  investigate  the  truth  of  the  charge.     Therefore,  whether 

any  showing  was  made  for  this  continuance  or  not,  we  think  the  court 

committed  no  error  in  granting  it. 

One  other  matter  requires  notice.    It  ia  charged  that  the  jury  re- 
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ceived  testimony  other  than  that  given  from  the  witness-box.  There 
were  affidavits  tending  to  show  that  John  Sigwald,  a  witness  in  the 
case,  conversed  with  some  of  the  jurors  outside  the  jary*box  in  ref« 
erence  to  the  case.  After  an  examination  of  the  affidavits  and  other 
testimony,  we  are  inclined  to  think  that  as  to  some  of  the  alleged 
conversations  the  charge  is  not  sustained.  We  think  Mr.  and  Mrs. 
Qark  must  have  been  mistaken  as  to  what  they  supposed  they  heard. 
As  to  the  other  conversations,  it  is  doubtful,  at  least,  whether  they 
were  directly  addressed  to  a  juror,  or  whether  what  was  said  was  in 
reply  to  a  general  inquiry  by  one  of  many  persons.  Be  that  as  it 
may,  the  remark  was  simply  a  reflection  on  one  of  defendant's  wit- 
nesses,  and  the  witness  8igwald  himself  was  in  the  first  instance 
called  and  examined  by  the  defendant,  though  afterwards  called  and 
examined  by  the  plaintifF  as  to  the  character  for  truth  and  veracity 
of  one  of  the  other  witnesses  of  the  defendant.  It  may  also  be  added 
that  the  juror  testified  that  the  remark  of  the  witness  Sigwald  did  not 
influence  his  conclusion  as  a  juror.  Taking  all  the  testimony  to- 
gether, we  do  not  think  there  is  enough  to  justify  us  in  overruling 
the  decision  of  tbe  trial  court  sustaining  the  verdict  of  the  jury. 
There  being  no  other  matter  requiring  notice,  the  judgment  will  be 
aflrmed. 
(All  the  justices  ooncurring.) 


•523  ♦John  P.  Johnson  r.  Wilmam  H.  Fubnish. 

January  Term,  1883. 

1.  Principal  and  Agent:  Contract.  Where  J.,  the  owner  of  a  tract  of 
land,  wrote  to  his  agent  R.,  authorizing  him  to  sell  the  land  for  $475 
cash,  the  purchaser  to  pay  the  agent's  commission;  and  thereupon  R.  exe- 
cuted a  contract  for  the  sale  of  the  land  to  F.  for  $475  and  his  commis- 
sion, the  money  to  be  paid  as  soon  as  the  land  was  cleared  of  all  tax  in- 
cumbrances, and  providing  that  J.  executed  a  warranty  deed,  Tield,  that 
such  contract  was  not  a  time  but  a  cash  contract,  and  was  not  in  excess 
of  tbe  authority  conferred.^ 

1 :  Specific  Performance.     The  contract  above  referred  to  was 

made  with  and  in  the  name  of  F.,  but  by  an  arrangement  between  F. 
and  S.  the  land  was  to  be  conveyed  to  8.;  and  R.,  without  naming  the 
purchaser^  wrote  to  J.  to  make  the  deed  to  8.    Heldt  that  this  arrange 

'As  to  scope  of  agent's  employment,  see  Bohart  v.  O'Beme.  (Kan.)  18  Pac.  Rep 
888;  and  notes  to  Lebanon  Mutual  Ins.  Co.  v.  Erb.  (Pa.)  4  Atl.  Rep.  S;  Trainer  v. 
UorriMn.  ^>le.)  8  Atl.  Rep.  186;  Brooke  v.  New  York,  L.  B.  &  W.  R.  Go.,  (Pa.)  1  Atl. 
Rep.  210;  Heenrich  y.  Pnilnian  P.  C.  Co.,  20  Fed.  Rep.  100;  Com.  y.  Briant,  (Mass.)  8 
K.  £.  Rep.  838;  Olive  ▼.  Whitney  Marble  Co.,  (N.  Y.)  Id.  662;  Pittsburg,  C.  <fe  St.  L. 
Ry.  Co.  y.  Kirk,  (Ind.)  1  N.  B.  Rep.  849;  Voorhees  y. Chicago,  R.  LA  P. S. Co.,  (Iowa^> 
90  K.  W.  Bep.  29;  Pike  y.  BritUiii,  (Gal.)  U  Pac  Rep.  890. 
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ment  was  no  fraud  upon  J.,  and  though  S.  afterwArds  declined  to  carrj 
oat  his  arrangement  with  F,,  or  to  take  the  land,  the  latter  could  enforce 
a  specific  peil'ormance  of  bis  contract  with  J. 

Error  from  Brown  district  court. 

At  the  May  term,  18S2,  of  the  district  court,  plaintiff,  Furnish,  had 
judgment  against  defendant,  Johnson,  who  brings  the  case  here. 
Albert  Perry  and  C  |F.  Johnson,  for  plaintiff  in  error. 
Jas.  Falloon,  for  defendant  in  error. 

Breweb,  J.  This  was  an  action  in  the  district  conrt  of  Brown 
county,  brought  by  defendant  in  error  (plaintiff  below)  to  compel  the 
specific  performance  of  a  contract  for  the  sale  of  real  estate.  A  de- 
cree was  entered  in  favor  of  the  plaintiff,  and  defendant  alleges  error. 
Tlie  facts  are  these :  In  1879,  the  land  belonged  to  one  J.  8.  Johnston, 
a  resident  of  Illinois.  In  the  spring  of  that  year  he  visited  Brown 
county,  and  applied  to  one  Bounsaviile  to  act  as  his  agent  for  the  sale 
of  the  land,  naming  $480  as  the  price.  Nothing  was  done 
*524  during  that  year,  but  in  the  spring  of  1880  the  ^plaintiff  ap- 
plied to  Bounsaviile  to  purchase  the  land.  On  the  strength 
of  this  application,  Bounsaviile  wrote  to  Johnston,  asking  if  he  still 
owned  the  land,  and  what  was  his  price.  Johnston  replied  that  he 
would  sell  for  $720.  To  this  Bounsaviile  answered,  saying  that  a 
neighbor  offered  the  sum  of  $475,  part  in  cash,  and  part  on  time. 
This  letter  was  dated  June  8,  1880.  The  name  of  the  proposed  pur- 
chaser was  not  given.  On  July  31st  Johnston  wrote,  saying:  **We 
will  take  $475  cash,  purchaser  paying  your  commission."  On  the 
strength  of  this  letter,  Bounsaviile,  as  agent  for  Johnston,  executed  a 
contract  of  sale  to  plaintiff,  in  which  he  recites  that  Johnston  has 
sold  to  Furnish  the  land,  describing  it,  for  $475,  and  the  commission 
of  Bounsaviile  as  agent,  "to  be  paid  as  soon  as  said  Johnston  has 
cleared  the  same  of  the  tax  title  and  taxes  thereon  up  to  the  year 
1880,  when  said  Johnston  is  to  execute  his  warranty  deed  to  the  sale." 
This  contcaot  was  placed  on  record.  The  agent  also  wrote  to  John- 
ston, as  follows:  ''Your  man  says  he  has  the  money,  $475,  ready  for 
you,  and  now  prefers  to  pay  the  cash  rather  than  to  ask  you  for  time 
on  the.  120  acres  of  land.  He  will  settle  with  me  for  niy  commission, 
and  you  receive  by  return  express  or  mail,  as  you  may  direct,  the 
suni  of  $475,  in  accordance  with  directions  in  your  letter.  Make 
out  deed  in  favor  of  Luther  Sperry,  and  inclose  clear  abstract  of  title 
up  to  dato."  It  will  be  seen  that  in  this  letter  the  ftgent  directed  a 
deed  to  Luther  Sperry,  although  the  person  with  whom  he  had  made  the 
contract  was  the  plaintiff.  Furnish,  This  was  the  first  time  that  any 
name  had  been  given  to  Johnston.  The  facts  in  reference  thereto 
are  these ;  Furnish  intended  to  borrow  from  Sperry.  the  money  to 
make  payment  of  the  land,  but  after  some  negotiations  finally  agreed 
to  let  him  have  the  land  at  an  advance  of  $100('above  the  price  he 
was  to  pay,  and  so  directed  the  d^ed  to.  be  made  to  him.     Upon  an 
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examination  of  the  title  it  was  foand  to  be  incumbered  with  a  tax  deed 
belonging  to  one  Bierer.     Negotiations  were  had  with  Bierer  for  the 

purchase  of  his  tax  title,  but  they  failed;  so,  at  the  instance 
*525    of  Johnston,  a  suit  was  ^brought  to  set  aside  the  tax  deed. 

This  suit  resulted  in  setting  aside  the  tax  deed  upon  the  pay- 
ment of  the  taxes  and  interest  for  which  it  had  been  executed.  This 
suit  of  coarse  caused  considerable  delay,  and  the  taxes,  interest,  and 
costs  charged  against  the  land  as  the  result  of  litigation  amounted  to 
over  $200.  Sperry,  tired  of  the  delay,  declined  to  carry  out  his  con- 
tract with  Furnish,  and  Furnish  thereupon  insisted  upon  the  deed 
being  made  to  himself.  This  was  the  first  intimation  that  Johnston 
had  that  Furnish  was  the  real  purchaser.  In  the  mean  time,  John- 
ston, irritated  at  the  delay,  at  the  result  of  the  suit  to  set  aside  the 
tax  title,  and  evidently  suspicious  of  the  conduct  of  his  agent,  had 
written  to  his  co-defendant,  the  present  plaintiff  in  error,  John  P. 
Johnson.  After  some  correspondence  he  finally  sold  the  land,  and 
conveyed  it  to  said  John  P.  Johnson.  Thereupon  this  suit  was  com- 
menced to  compel  a  specific  performance  of  the  original  contract, 
which  resulted,  as  heretofore  stated,  in  a  decree  for  the  plaintiff;  and 
DOW  defendant  claims  that  there  was  error  in  said  decree,  and  for 
these  reasons :  **  Firsts  the  contract  of  sale  executed  by  Bounsaville, 
who,  to  say  the  most,  was  only  a  special  agent,  being  unauthorized 
by  the  principal,  and  in  violation  of  his  instruction,  conveyed  no  equi- 
table title  to  the  land ;  second,  the  contract  of  sale,  dated  August  2, 
1880,  was  a  fraud  and  an  imposition  by  the  agent  and  Furnish  on  J.. 
8.  Johnston;  they  had  led  J.  B.  Johnston  to  believe  that  a  sale  had 
been  made  to  one  Luther  Sperry,  and  even  after  they  claimed  the 
contract  was  signed,  directed  the  deed  to  the  land  to  be  made  to 
Sperry ;  thirds  J,  P.  Johnson  is  a  subsequent  purchaser  without  no- 
tice. *• 

We  disagree  with  counsel,  and  think  that  upon  the  evidence  none  of 
the  three  reasons  can  be  sustained.  Aside  from  the  parol  authority 
given  to  Bounsaville  in  1879,  there  was  the  written  authority  from 
Johnston  in  1880  to  sell  the  land  for  $475  cash,  net.  The  contract 
executed  by  Bounsaville  was  not  in  excess  of  the  authority  conferred. 
It  purported  to  sell  the  land  for  $475,  the  same  to  be  paid  as  soon  as 

the  land  was  cleared  of  incumbrances.  This  was  not,  as  counsel 
*526    'contend,  a  time  contract,  but  a  cash  transaction.     It  only 

stipulated  for  that  which  the  purchaser  was  entitled  to  upon 
the  authority  given  in  the  letter,  and  that  was  a  clear,  unincumbered 
title,  and  an  ordinary  warranty  deed.  Certainly,  when  the  owner  of 
real  estate  authorizes  a  sale  of  it,  he  means,  in  the  absence  of  special 
words  of  restrictipn,  that  the  real  estate  shall  be  unincumbered,  and 
that  he  will  make  an  ordinary  warranty  deed.  Johnston's  letter  to 
Bounsaville  authorized  him  to  make  the  contract  which  he  did  in  fact 
make,  and  the  contract  when  made  was  binding  on  Johnston. 
Again,  the  contract  was  no  fraud  upon  Johnston ;  neither  was  there 
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any  imposition  practiced  upon  him  in  directing  the  deed  to  Luther 
Sperry.  It  was  nothing  to  him  as  to  who  sbonld  ,be  named  as  grantee 
in  the  deed.  All  that  he  had  a  right  to  insist  upon  was  the  $475  in 
cash,  and  whether  the  purchaser  wanted  the  deed  made  to  himself,  his 
wife, a  child,  or  a  stranger,  was  a  matter  which  in  no  manner  concerned 
the  vendor,  and  gave  him  no  ground  of  complaint.  Again,  the  delay 
in  the  accomplishment  of  the  sale  resulted  only  from  Johnston's  efforts 
to  remove  the  tax  title  from  his  land,  and  was  not  a  matter  for  which 
the  purchaser  was  to  blame,  or  which  in  any  way  affected  the  validity 
of  the  contract  or  the  rights  of  the  purchaser  therein.  Again,  John 
P.  Johnson  had  read  the  contract  of  sale  before  he  took  his  deed  from 
John  S.  Johnston,  and  was  therefore  not  a  purchaser  without  notice. 

We  think,  therefore,  in  conclusion,  that  the  findings  of  fact  were 
justified  by  the  testimony  and  compelled  the  decree  which  was  made, 
and  it  will  be  affirmed. 

(All  the  justices  concurring.) 


*5a7    *Walteb  H.  Douolass,  Sheriff,  etc.,  v.  Thbodobia  Hill. 

January  Term,  1883. 

1.  Argument:  Bight  of  Party.  When  a  controverted  question  of  fact  is 
to  be  submitted  to  a  jury  for  its  determination,  either  party  has  an  abso- 
lute right  to  be  heard  by  his  counsel  in  argument  thereon  to  the  jury; 
and,  while  the  court  may  impose  reasonable  restrictions  as  to  the  time 
to  be  occupied  by  the  argument,  that  is  the  limit  of  its  power.^ 

.2.  Husband  and  Wife:  Agency:  Evidence.  Where  a  married  woman, 
a  party  to  an  action,  testifies  that  she  was  the  own^r  of  certain  moneys, 
that  she  placed  them  in  the  hands  of  her  husband  to  manage  for  her,  and 
that  he  acted  in  the  handling  of  them  as  her  agent,  and  offers  in  evidence 
certain  notes,  mortgages,  and  bill  of  sale,  all  standing  in  her  name,  held, 
that  such  testimony  is  competent;  that  it  shows  pnma  facie  that  her  hus- 
band was  acting  as  her  agent,  and  makes  such  husband  a  competent  wit- 
ness as  to  the  transactions  had  personally  by  him  with  the  vendor  in  such 
bill  of  sale.s 

8.  Sales:  Evidence:  Latitude  of  Inquiry.  Where  the  question  in  issue 
is  as  to  the  bonaftdes  of  an  alleged  purchase  of  a  stock  of  goods,  large 
latitude  of  inquiry  should  be  permitted  as  to  the  conduct  of  the  parties, 
the  circumstances  of  the  transaction,  the  consideration  of  the  purchase, 
and  the  means  of  the  vendee. 

4.  Appraisement:  Kot  Conclusive  as  to  Value,  Where  a  sheriff  seizes 
personal  property  on  a  writ  of  attachment,  and  afterwards  sells  the  same 
at  official  sale,  the  appraisement  made  at  the  time  of  the  levy  is  not  con- 

^See  full  note  of  cases  on  the  subject  of  argument  of  counsel  in  a  case,  to  State  v. 
Gutekunst,  24  Kan.  1S5.  Waiver  of  right  to  argument,  Piatt  v.  Head,  85  K4n,  282,  10 
Pac.  Rep.  822. 

'See  Monroe  v.  May,  9  Kan.  318,  and  note;  Greer  v.  Greer, '21  Kan.  75^  and  nota. 
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elusive  as  to  the  va]ue.  ^  The  amount  received  at  such  sale  is  competent 
evidence,  as  also  the  opinions  of  persons  familiar  with  the  goods,  and  ac- 
quainted generally  with  the  value  of  such  goods. 

Error  from  Butler  district  court. 

Action  brought  by  Hill  against  Douglass,  as  sheriff  of  Butler 
county,  to  recover  the  value  of  a  certain  stock  of  goods.  Trial  at 
;he  September  term,  1881,  of  the  district  court,  and  judgment  for 
plaintiff  for  $770  and  costs.     The  defendant  brings  the  case  here. 

A.  L.  Redden  and  R.  A.  Cameron^  for  plaintiff  in  error. 

r.  0.  Shitifiy  for  defendant  in  error. 

*528  *Bbeweb,  J.  This  was  an  action  brought  by  the  defendant 
in  error,  plaintiff  below,  to  recover  the  value  of  a  certain 
stock  of  goods  claimed  to  have  been  taken  and  converted  to  his  own 
use  by  defendant.  Prior  to  May  2,  1881,  the  goods  belonged  to  and 
were  in  the  possession  of  one  J.  L.  Bowlden.  On  that  day  plain- 
tiff claims  to  have  purchased  them.  Thereafter  the  defendant,  a 
sheriff  of  Butler  county,  seized  them  by  virtue  of  a  writ  of  attach- 
ment issued  against  said  Bowlden.  Therefore  the  question  in  the 
case  was  whether  the  goods  at  the  time  of  the  levy  by  the  sheriff 
were  the  property  of  said  Bowlden;  and  this  depends  on  the  further 
question  whether  the  sale  to  plaintiff  was  valid  or  not.  The  dealings 
with  Bowlden  were  had  by  Edwin  Hill,  the  husband  of  plaintiff,  who, 
she  claimed,  was  acting  as  her  agent.  With  this  general  statement 
of  the  case,  we  pass  to  the  consideration  of  the  particular  questions 
presented.  The  action  was  tried  before  a  jury,  and  at  its  close  de- 
fendant claimed  the  right  to  argue  the  questions  of  fact  to  the  jury, 
but  tbe  court  refused  to  permit  any  argument.  This  ruling  is  alleged 
as  the  principal  ground  for  reversal.  Tbe  court  in  its  instructions 
submitted  to  the  jury  a  question  of  fact  in  these  words :  "If  you 
find  from  the  evidence  that  at  the  time  of  the  conversion  of  the 
property  the  plaintiff  was  the  owner  of  it,  it  will  be  your  duty  to  find 
a  verdict  in  her  favor  for  the  value  of  the  property."  Counsel  insist 
that  wherever  a  question  of  fact  is  submitted  to  a  jury,  counsel  has 
aright  to  be  heard  in  argument  thereon;  and  while  it  is  conceded 
that  tbe  court  has  a  discretion  in  restricting  the  time  to  be  occupied 
in  such  argument,  claim  that  to  refuse  any  argument  is  a  denial  of 
an  absolute  right,  and  manifest  error.  As  a  general  proposition  we 
think  this  is  unquestionably  true.  A  party  to  a  law  suit  has  a  right 
to  be  heard,  not  merely  in  the  testimony  of  his  witnesses,  but  also 
in  the  argnm^its  of  his  counsel.  It  matters  not  how  weak  and  in- 
oonclusive  his  testimony  may  be,  if  it  is  enough  to  present  a 
*529  *dispated  question  of  fact  upon  which  he  is  entitled  to  a  ver- 
dict of  the  jury,  he  has  a  right  to  present  in  the  arguments  of 
his  counsel  his  view  of  the  case.  This  is  no  matter  of  discretion  on 
the  part  of  the  eoart,  but  an  absolute  right  of  the  party.     Courts 
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doabtless  may  preyent  their  time  from  being  anneoessarily  occupied 
by  prolix  arguments,  and  so  may  limit  the  time  which  counsel  shall 
occupy.  And  if  the  restriction  is  a  reasonable  one  in  view  of  the 
questions  involved,  and  the  testimony  presented,  there  will  be  no  er- 
ror. State  V.  Biddle,  20  Kan.  *716.  But  limiting  the  time  of  an  ar- 
gument and  refusing  to  permit  any  argument  at  all,  are  entirely  dif- 
ferent matters.  The  one  is  the  exercise  of  a  discretion^  the  other  is 
a  denial  of  a  right.  Weeks,  Attys.  at  Law,  209,  213,  §§  110,  115; 
Proflf.  Jury,  §  248;  Garrison  v.  Wilcoxson,  11  Ga.  154;  People  v. 
Keenan,  13  Cal.  581;  Com.  v.  Porter,  10  Mete.  263;  Com.  v.  Aus- 
tin, 7  Gray,  51;  Wilkins  v.  Anderson,  11  Pa.  St.  399;  Dobbins  v. 
Oswalt,  20  Ark.  619;  Tobin  v.  Jenkins,  29  Ark.  151;  Brooks  v. 
Perry,  23  Ark.  32;  Bertrand  v.  Taylor,  32  Ark.  470;  Cory  v.  Silcox, 
5  Ind.  370;  State  v.  Page,  21  Mo.  257;  Freligh  v.  Ames,  31  Mo.  253; 
Trice  v.  Railroad  Co.,  35  Mo.  416;  Burson  v.  Mahoney,  6  Baxt.  304; 
Colwell  V.  Brower,  75  111.  516;  Slate  Co.  v.  Meyer,  8  Daly,  61;  MU- 
lerd  V.  Thorn,  56  N.  T.  402. 

Not  seriously  disputing  this  proposition,  counsel  for  defendant  in 
error  insists  that  when  there  is  no  evidence  in  the  case,  legally  suf- 
ficient, from  which  a  jury  could  legitimately  find  a  verdict  in  favor 
of  a  party,  the  court  may  properly  refuse  any  argument  in  behalf  of 
such  party  to  the  jury,  (Bankard  v.  Railroad  Co.,  84  Md.  197;)  and 
claims  that  here  the  testimony  was  all  one  way,  and  necessarily  com- 
pelled the  verdict  which  was  in  fact  returned.  It  is  common  and 
correct  practice  to  direct  a  jury  to  return  a  verdict  in  favor  of  a  party 
when  there  is  no  testimony  legally  sufficient  to  justify  a  verdict 
against  him ;  and  in  such  cases  it  would  be  folly  to  permit  argu* 

ment  for  or  against  such  direction.  The  counsel  is  doubtless 
*530    right  in  this,  and  therefore  we  are  compelled  *to  examine  the 

evidence.  Tet  as  the  court  submitted  a  question  of  fact  to 
the  jury,  we  should  prespme  that  there  was  a  question  of  fact  to  be 
determined  by  them.  The  court  did  not  direct  a  verdict  for  the  plain- 
tiff, as  it  might  and  perhaps  ought  to  have  done,  if  the  testimony 
compelled  such  a  verdict.  The  action  of  the  court  is  therefore  against 
the  claim  of  the  counsel.  Turning  to  the  evidence,  and  considering 
only  that  which  the  court  permitted  to  go  to  the  jury,  we  must  say 
that  probably  counsel's  position  is  well  taken.  The  court  really  per- 
mitted very  little  testimony  to  go  to  the  jury.  Objections  were  sus- 
tained to  about  every  other  question  asked,  and  even  of  that  testi- 
mony which  was  at  first  admitted,  much  was  thereafter  stricken  oat. 
So  the  counsel  is  doubtless  correct  in  saying  that  upon  the  evidence 
admitted  the  jury  ought  not  to  have  found  other  than  as  they  did. 
But  we  are  constrained  to  think  that  there  was  error  in  rejecting  and 
ruling  out  testimony.  We  think  the  court  unnecessarily  and  im- 
properly circumscribed  the  limits  of  the  inquiry.  We  shall  not  at- 
tempt to  notice  in  detail  the  various  rulings  made  thereon,  but  shall 
content  ourselves  with  stating  in  a  general  way  what  testimony  was 
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competent,  and  to  what  limits  the  inquiry  should  have  been  per- 
mitted. 

As  heretofore  stated,  the  negotiations  with  Bowlden  were  person- 
ally eondncted  by  the  husband  of  plaintiff.  She  testified  that  she 
had  money  of  her  own  which  she  received  from  England;  that  she 
torned  it  over  to  her  husband,  who  loaned  and  managed  it  as  her 
agent.  The  bill  of  sale  from  Bowlden  was  to  her;  prior  notes  and 
mortgages  also  ran  to  her.  Now  whether  she  could  testify  as  to  what 
she  said  to  her  husband,  or  to  what  her  husband  said  to  her,  or  as  to 
any  communications  between  them,  here  was  enough  and  competent 
teBtimony  to  show  prima  facie  that  he  was  acting  as  her  agent .^  There- 
fore he  was  a  competent  witness  to  testify  as  to  all  the  dealings  and 
transactions  with  Bowlden  in  respect  to  the  loaning  of  money  and 
the  purchase  of  the  goods.     Again,  where  a  purchase  like  this  is 

charged  to  have  been  made  in  bad  faith,  and  with  a  fraudulent 
'531    intent  as  against  ^creditors,  a  large  latitude  of  inquiry  should 

be  permitted  as  to  the  circumstances  surrounding  the  tranp 
action,  the  conduct  of  the  parties  before  and  after  the  alleged  pur 
chase,  the  actual  consideration,  and  the  means  of  the  vendee;  fov- 
only  in  that  way  can  the  fraud,  if  any  there  be  in  the  transaction,  b( 
eipoeed.  Again*  the  value  of  the  goods  taken  on  the  attachment  and 
afterwards  aold  by  the  officer  is  not  determined  solely  by  the  appraise* 
ment.  The  amount  received  by  the  officer  on  sale  is  some  evidence 
of  value.  1  Phil.  Ev.  785,  note  4;  Shattuck  v.  Bailroad  Co.,  6  Allen, 
115;  Wyman  v.  Bailroad  Co.,  13  Mete.  326.  So,  also,  the  opinions 
of  those  who  have  been  engaged  in  dealing  in  goods  of  a  similar  nat- 
ure, and  testify  that  they  are  acquainted  with  the  values  thereof.  We 
might  mention  other  matters,  but  these  are  enough.  In  these  re- 
spects as  well  as  some  others,  we  think  the  court  improperly  rejected 
testimony,  and  circumscribed  within  too  narrow  limits  the  scope  of 
the  inquiry.  We  think  all  the  facts  were  not  brought  out,  and  that 
the  parties  have  not  had  a  full  and  fair  trial.  Perhaps  if  all  the  cir- 
cumstances of  the  transaction  and  prior  dealings  between  the  parties 
bad  been  fully  developed,  a  more  doubtful  question  of  fact  would  have 
been  presented,  and  one  upon  which  the  plaintiff  in  error  would  clearly 
have  had  a  right  to  be  heard  by  his  counsel  in  argument.  The  case 
must  therefore  be  reversed,  and  remanded  for  a  new  trial. 
(All  the  justices  concurring.) 
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**532  *Statb  of  Kansas  o.  Bbucb  Fdbbbox. 

January  Term»  1883. 

!•  Venue:  Change  of.  Before  a  court  is  justified  in  sustaining  an  appli- 
cation for  a  change  of  venue  on  account  of  the  prejudice  of  the  inhabit- 
ants of  the  county,  it  must  affirmatively  appear  from  the  showing  that 
there  is  such  a  feeling  and  prejudice  pervading  the  community  as  will  be 
reasonably  certain  to  prevent  a  fair  and  impartial  trial. 

2.  Jurors :  Immaterial  Error.    Although  the  trial  court  may  err  in  over- 

ruling a  question  propounded  to  a  juror  upon  his  noir  dirot  yet  the  error 
will  not  be  sufficient  to  justify  a  reversal  of  the  judgment  when  the  rec- 
ord fails  to  show  that  the  defendant  challenged  the  juror  either  for  cause 
or  peremptorily,  or  that  the  defendant  made  any  peremptory  cliallenges. 

3.  Error :  Immaterial.    Where  improper  testimony  is  admitted  and  no  ex- 

ception taken  thereto,  and  thereafter  on  motion  of  the  defendant,  the 
jury  are  instructed  to  disregard  all  such  testimony,  held,  that  no  suffi- 
cient ground  is  laid  for  setting  aside  the  judgment. 

4.  Adjournment:  Discretion  of  Court.     It  is  a  matter  resting  largely 

within  the  discretion  of  the  trial  court,  whether,  pending  the  trial,  it  wiU 
delay  the  proceedings  for  the  purpose  of  enabling  the  defendant  to  bring 
in  additional  testimony.  And  heldf  that  in  this  case  it  cannot  be  said 
that  the  court  abused  Its  discretion. 

6.  Jury  Trial:  Imt)eaoMng  Verdict.  Where  a  defendant  is  charged  with 
grand  larceny,  and  the  testimony  does  not  affirmatively  and  clearly  show 
beyond  dispute  that  the  property  charged  to  have  been  stolen  was  or  was 
not  of  the  value  of  $20  or  over,  the  mere  fact  that  eleven  of  the  jury  at 
first  voted  the  defendant  guilty  of  grand  larceny,  while  one  voted  not 
guilty  and  said  that  he  believed  the  defendant  innocent  of  any  crime,  but 
afterwards  concurred  with  the  rest  in  a  verdict  of  guilty  of  petit  larceny, 
does  not  justify  this  court  in  setting  aside  the  judgment  pronounced  by 
the  trial  court  upon  such  verdict. 

Appeal  from  Trego  district  court. 

At  the  May  term,  1882,  of  the  district  court,  Bruce  Furbeck  was 
convicted  of  the  crime  of  petit  larceny,  and  sentenced  to  pay  a  fine 
of  $50  and  the  costs  of  prosecution,  and  to  be  committed  to  the  jail 
of  Ellis  county  until  said  fine  and  costs  were  paid.     From  this  judg« 

ment  he  appeals. 
*533    *David  Rathbone  and  T.  T.  Tillotson,  for  appellant. 
S.  J.  Osborn,  Co.  Atty.,  for  the  State. 

Brewer,  J.  The  defendant  was  convicted  in  the  district  court  of 
Trego  county  of  the  crime  of  petit  larceny,  and  from  such  conviotion 
las  brought  his  appeal  to  this  court.  He  alleges  as  error,  first,  that 
tohe  district  court  erred  in  overruling  his  application  for  a«change  of 
venue.  This  application  was  based  on  the  ground  of  an  alleged  prej- 
udice on  the  part  of  the  inhabitants  of  Trego  county.  The  applica- 
tion was  both  supported  and  opposed  by  many  affidavits,  and  the 
question  is  whether  upon  the  affidavits  such  a  showing  of  prejudice 
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vitLB  made  as  compels  us  to  reverse  the  decision  of  the  trial  oouri. 
The  statute  under  which  the  caee  of  Smith  v.  State,  1  Ean.  *865»  was 
decided,  has  been  changed,  and  the  change  of  venue  no  longer  rests 
upon  the  mere  affidavit  of  the  defendant.  Comp.  Laws  1879,  p.  752, 
§  177;  State  v.  Home,  9  Kan.  *119;  Emporia  v.  Volmer,  12  Kan. 
♦622;  State  V.  Bohan,  15  Kan.  *407;  State  v.  Adams.  20Kan.*311. 
The  facts  stated  in  support  of  the  application  are,  substantially,  that 
the  prosecuting  witness  is  a  local  preacher  and  treasurer  of  the  county, 
and,  by  reason  thereof,  possessed  of  great  influence;  that  he  has  given 
his  unqualified  opinion  that  the  defendant  is  guilty  of  the  crime 
charged;  has  publicly  expressed  a  determination  to  convict  the  de- 
fendant, even  though  it  cost  him  a  large  portion  of  his  salary;  that 
another  party,  who  was  a  witness  on  the  preliminary  examination, 
and  assisted  in  the  search  for  the  property  alleged  to  have  been  stolen, 
has  caused  certain  articles  to  be  published  in  The  Wakeeney  World, 
a  paper  published  and  of  general  circulation  in  said  county,  reflect- 
ing on  the  defendant  and  his  witnesses  and  the  methods  employed  by 
his  counsel.  The  articles  referred  to  are  attached  to  the  application. 
We  have  examined  these  articles,  and  find  in  them  nothing  mor) 

than  ordinary  newspaper  accounts  of  an  alleged  crime,  the  ar 
*534    rest  of  the  party  charged,  *and  the  preliminary  examination. 

They  are  simply  records  of  matters  of  public  interest,  alleged 
to  have  taken  place;  they  contain  no  denunciations,  invectives,  ap- 
peals to  passion,  or  efiForts  to  create  a  prejudice  against  the  defend- 
ant. If  they  did  create  a  prejudice,  it  is  simply  because  the  matters 
stated  therein  to  have  been  done  by  the  defendant  are  not  popular 
with  a  community  which  believes  in  respecting  the  rights  of  property. 
The  affidavits  of  the  state  by  several  witnesses  show  a  general  knowl- 
edge of  the  feeling  and  opinions  of  the  community,  and  tend  to  show 
that  the  alleged  crime  has  not  been  a  subject  of  general  comment, 
and  has  aroused  no  feelings  of  passion  or  prejudice.  Taking  all  the 
facts  together,  as  detailed  in  the  several  affidavits,  we  cannot  see  that 
there  was  any  error  in  overruling  the  application  for  a  change  of  venue. 
We  see  nothing  which  indicates  any  popular  excitement,  any  deep 
feeling  pervading  the  community,  anything  which  would  prevent  a 
full,  fair,  and  impartial  trial.  The  prosecuting  witness  may  be  a  man 
of  character,  standing,  and  influence,  firm  in  his  belief  of  defendant's 
guilt,  and  determined  to  use  his  own  means  in  carrying  on  the  pros- 
ecution and  to  secure  the  defendant's  conviction.  Yet  such  a  fact  is 
not  likely  to  sway  the  passions  or  arouse  the  prejudices  of  the  com- 
munity, especially  in  a  case  where  the  offense  charged  is  simply  the 
stealing  of  a  few  sacks  of  wheat.  Neither  is  a  newspaper  account  of 
the  preliminary  matters  likely  to  be  any  more  potent.  We  see  noth- 
ing in  this  to  justify  any  interference  with  the  judgment. 

Again,  it  is  claimed  that  the  court  erred  in  overruling  a  question 
put  to  a  juror  on  his  voir  dire.  We  think  the  question  was  compe- 
tent and  relevant,  and  should  not  have  been  overruled,  unless  it  be 
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true,  as  suggested  by  the  ^tate  in  its  brief,  that  the  examinatioa  of 
the  juror  bad  been  anneoessanly  protracted,  and  accompanied  bj 
needless  repetitions.  The  record,  however,  contains  only  this  single 
luestion ;  and  that  being  the  only  one,  we  think  the  court  should  have 
permitted  it.  The  record  also  shows  that  this  juror  was  one  who  was 
finally  sworn  and  sat  in  the  trial  of  the  case.  But  the  record 
*'535  "^fails  to  show  that  this  juror  was  challenged,  either  peremp- 
torily or  for  cause,  or  even  that  the  defendant  made  any  per- 
emptory challenge.  Hence  we  think  it  must  be  held  that  the  error 
was  waived.  Morton  v.  State,  1  Kan.  *468;  Wiley  v.  Keokuk,  6 
Kan.  *94.  Again,  it  is  claimed  that  the  court  erred  in  permitting 
the  state  to  prove  in  the  first  instance  that  the  defendant  and  his  par- 
ents had  the  reputation  of  being  thieves.  That  such  testimony  was 
incompetent  is  beyond  dispute.  State  v.  Thurtell,  ante,  *148.  Nev- 
ertheless, the  error  in  its  admission  cannot  avail  the  defendant,  and 
this  because  no  exception  was  saved  to  the  ruling  of  the  court  admit- 
ting it.  Further,  it  appears  that  after  its  admission  the  defendant 
moved  to  strike  it  out,  and  thereupon  the  court  instructed  the  jury  to 
disregard  all  of  such  testimony.  Again,  error  is  alleged  in  the  fol- 
lowing ruling  of  the  court :  As  heretofore  stated,  the  charge  in  this 
case  was  the  larceny  of  a  few  sacks  of  wheat.  The  testimony  dis- 
closed that  the  prosecuting  witness  had  raised  one  hundred  and  ten 
bushels  of  wheat,  that  twenty-four  bushels  thereof  were  alleged  to  have 
been  stolen,  and  the  balance,  eighty-six  bushels,  was  sold  and  deliv- 
ered to  a  Mr.  Bhett,  a  grain  merchant  at  Ellis;  that  eighteen  bush- 
els of  wheat  were  taken  from  the  defendant's  cellar  on  a  search-war- 
rant, and  were  at  the  time  of  the  trial  in  the  possession  of  the  justice 
of  the  peace  who  issued  the  search-warrant.  This  justice  lived  about 
fifteen  miles  from  the  place  of  the  trial.  Now,  in  the  midst  of  the 
trial  the  defendant  moved  the  court  to  send  the  jury  out  to  examine 
the  wheat  at  the  justice's,  or  to  send  an  officer  with  compulsory  pro- 
cess to  bring  in  the  wheat,  and  stated  that  during  the  absence  of  the 
jury  or  the  officer  he  would  secure  the  attendance  of  Mr.  Bhett  as  a 
witness.  This  was  for  the  purpose  of  showing  that  the  wheat  found 
in  defendant's  cellar  was  in  weight,  grade,  and  quality  unlike  that 
sold  to  Mr.  Bhett.  The  court  declined  to  delay  the  trial  for  this  pur- 
pose, and  of  this  action  the  appellant  now  complains.  We  see  no 
error  in  the  ruling.  While  a  court  may  send  a  jury  out  to 
*536  examine  the  place  in  which  *any  material  fact  occurred, 
(Gomp.Laws  1879,  p.  768,  §  316;  State  v.  Adams,  20  Kan. 
*322,)  yet  no  application  of  this  kind  was  made  to  this  court.  It 
was  not  to  examine  the  place  from  which  the  property  was  alleged 
to  have  been  stolen^  or  the  place  in  which  this  wheat  was  foand,  but 
to  examine  the  wheat  itself.  Neither  can  we  say  that  the  court  abused 
its  discretion  in  refusing  to  delay  the  trial  for  the  sake  of  bringing 
in  this  wheat  and  securing  the  testimony  of  Mr.  Bhett.  The  matter 
of  identity  is  one  which  should  have  been  anticipated  and  prepared 
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for  by  counsel,  and  no  ezcnse  for  a  failure  to  do  so  is  shown.  As  to 
the  objection  that  the  verdiot  is  oontrary  to  the  evidence,  it  is  enough 
to  say  that  it  does  not  affiruiatively  appear  that  all  the  testimony  is 
preserved. 

The  only  other  question  we  deem  of  sufficient  importance  to  require 
special  notice  arises  on  the  motion  for  a  new  trial.  It  is  claimed 
that  the  verdict  was  not  the  just  expression  of  the  convictions  of  all 
the  jurors,  but  was  simply  a  compromise  between  those  who  believed 
the  defendant  guilty  of  grand  larceny  and  those  who  believed  the 
defendant  innocent  of  any  crime.  In  support  of  this  motion  the 
affidavits  of  the  baili£f  and  one  of  the  jurors  were  filed.  In  regard 
to  the  affidavit  of  the  juror,  it  may  be  remarked  that  the  affidavits 
of  jurors  are  seldom  received  to  impeach  a  verdict,  though  often  to 
sustain  it;  (State  v.  Home,  9  Ean.  "^132;  Perry  v.  Bailey,  12  Ean. 
*539;)  and  they  are  never  received  for  the  purpose  of  impeachment 
to  show  anything  that  inheres  essentially  in  a  verdict  such  as  the  per- 
sonal opinion  of  the  jurors.  Stripping  these  affidavits  of  all  that 
show  mere  personal  convictions  of  the  juror,  and  they  show  simply 
this :  that  at  the  close  of  the  second  ballot,  which  resulted  in  a  vote 
of  eleven  for  conviction  and  one  for  acquittal,  the  one  juror  who  voted 
for  acquittal  said  that  he  was  sarprised  at  the  vote ;  that  he  believed 
the  defendant  innocent,  but  was  willing  to  agree  on  a  verdict  of  petit 
larceny,  which  on  the  next  ballot  was  accepted  by  all.  The  value  of 
the  property  charged  to  have  been  stolen  does  not  appear  to 
*537  have  been  shown  beyond  dis*pute  to  be  in  excess  of  $20,  and 
was  found  by  the  jury  to  be  $19.69.  It  does  not  appear  that 
the  jury  were  out  any  length  of  time,  or  that  there  was  any  serious 
or  protracted  dispute  between  them.  Under  these  circumstances 
ought  the  verdict  to  be  set  aside?  We  think  not.  It  is  no  uncom- 
mon thing  for  a  jury  upon  first  consultation  to  disagree  as  to  the  ver- 
dict, and  to  finally  reach  the  result  only  upon  consultation,  discussion, 
and  yielding  of  extreme  notions  on  the  part  of  some.  And  when  the 
testimony  is  such  as  clearly  to  justify  the  result  finally  obtained,  and 
no  undue  influence  appears  to  have  been  exerted,  the  mere  fact  that 
concessions  were  made  on  both  sides  of  those  holding  the  extreme 
views,  does  not  justify  a  court  in  disturbing  the  verdict.  This  case 
is  unlike  that  of  State  v.  Bybee,  17  Ean.  462;  for  in*  that  the  tes- 
timony left  only  this  alternative,  either  the  defendant  was  guilty  of 
an  offense  much  more  heinous  than  that  of  which  he  was  found 
guilty  by  the  verdict,  or  else  he  was  innocent  of  all  crime;  and  the 
testimony  showed  such  a  condition  that  it  was  evident  that  the  ver- 
dict did  not  express  the  convictions  of  any  of  the  jurors,  but  was  sim- 
ply a  result  reached  by  undue  pressure.  Here  there  was  no  outside 
pressure,  no  attempt  on  the  part  of  the  court  to  extort  a  verdict,  and 
all  that  can  be  said  is  that  those  representing  extreme  views  on  either 
side  conceded  a  little  for  the  sake  of  unanimity.  We  of  course  must 
assume  that  the  jurors  were  all  honest  men,  and  that  they  finally  con- 
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ourred  in  the  result  they  announced.  Hence  we  think  the  court  did 
not  err  in  refusing  to  disturb  the  verdict.  There  being  no  other  ques- 
tion we  deem  of  sufficient  importance  to  require  notice,  and  upon  the 
whole  record  there  appearing  no  material  error^  the  conviction  will 
be  affirmed. 

(All  the  justices  concurring.) 
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Baldwin. 

January  Term,  1888.  / 

Taxation:  Agrioultural  College  Lands.  Lands  belouging  to  the  Agri- 
cultural College,  which  since  the  law  of  1871  have  been  sold  under  a  time 
contract,  (part  of  the  purchase  money  being  paid,)  are,  before  any  right 
of  forfeiture  accrues,  subject  to  taxation.  The  cases  of  Parker  v.  Win- 
sor,  5  Kan.  *362,  and  Douglas  Co.  v.  Railroad  Co.,  Id.  *615,  distinguished. 

Error  from  Dickinson  district  court. 

Action  by  Baldwin  against  the  board  of  commissioners  of  Dickin- 
son county,  to  recover  certain  taxes.  Trial  at  the  May  term,  1882, 
of  the  district  court,  and  judgment  for  plaintiff.  The  defendant 
board  brings  the  case  here. 

Mahan  dt  Burton^  for  plaintiff  in  error. 

L.  B.  Rogers  and  McClure  dt  Humphrey,  for  defendant  in  error. 

Brbwer,  J.  The  paramount  question  in  this  case  is  whether  the 
lands  described  herein  were  subject  to  taxation.  The  facts  are  these : 
The  lands  were  agrioultural  school  lands.  In  1876  they  were  sold  to 
Haxtun  and  Baldwin  under  a  time  contract,  one-eighth  of  the  pur- 
chase money  being  paid  at  the  time  of  purchase,  and  the  balance  to 
be  paid  in  seven  annual  payments.  The  first  two  annual  payments 
were  made,  then  the  purchasers  defaulted.  Haxtun  sold  out  his  in- 
terest to  Baldwin.  The  sale  was  thereafter,  and  in  1880,  nominally 
canceled,  the  purchase  bonds  surrendered,  a  new  sale  made  to  Bald- 
win, new  bonds  issued,  he  being  credited  upon  this  last  purchase  with 
the  amount  of  the  principal  paid  by  Haxtun  and  Baldwin.  Upon 
this  sale  full  payment  has  been  made,  and  patents  issued.  The  orig* 
inal  bonds  issued  to  Haxtun  and  Baldwin  provided  that  the 
*589  purchasers  should  pay  all  taxes  ^assessed  upon  the  lands. 
Taxes  were  duly  assessed  and  levied  upon  the  lands  for  the 
years  1877,  1878,  1879,  and  1880.  The  purchasers  not  paying 
these  taxes,  the  lands  were  sold  for  the  tax  of  1877,  and  bid  in  by 
Mrs.  Baldwin,  the  wife  of  one  of  the  purchasers,  and  the  plaintiff  in 
the  present  action.  A  certificate  of  sale  was  issued  to  her,  upon 
which  the  taxes  of  the  succeeding  years  were  duly  entered.     She  novr 
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seeks  to  recoyer  these  taxes  from  the  connty,  claiming  that  the  lands 
were  not  taxable.  In  the  case  of  Oswalt  v.  Hallowell,  15  Ean.  *154, 
the  question  was  presented  as  \o  whether  Agriisultural  College  lands,  • 
held  by  an  individual  under  contract  of  purchase^  were  subject  to 
taxation,  and  it  was  held  that  they  were.  In  that  case  the  sale  was 
made  under  the  law  of  1866.  This  law,  authorizing  the  sale  upon 
time,  contained  no  declaration  of  forfeiture,  and  in  effect  created, 
upon  a  time  purchase  between  the  purchaser  and  the  state,  simply 
the  relation  of  equitable  mortgagor  and  mortgagee.  And  we  held  that 
under  those  circumstances  the  purchaser  was  to  be  treated  as  the 
owner,  the  land  burdened  with  a  mortgage  lien  in  behalf  of  the  state; 
and  that  inasmuch  as  he  was  the  equitable  owner,  the  land  could  not 
be  considered  as  ''belonging  exclusively"  to  the  state,  and  was  there- 
fore not  exempt  from  taxation.  In  1871  the  legislature  amended  the 
statute  in  relation  to  the  sales  of  agricultural  lands  by,  among  other 
things,  adding  this  section,  (Gomp.  Laws  1879,  p.  85,  §  32 :) 

"Any  person  failing  to  pay  the  purchase  money  for  any  of  the  lAnds  pur- 
chased from  the  Kansas  State  Agricultural  (College,  or  any  installment  of  the 
same,  shall  forfeit  all  right  to  the  land  from  the  time  of  such  failure  of  pay- 
ment, and  the  board  of  regents  shall  proceed  to  eject  such  person  from  said 
land  it  in  possession." 

The  purchase  in  this  case  was  made  subsequent  to^this  amend- 
ment. The  oases  of  Parker  v.  Winsor,  5  Ean.  *362,  and  Douglas  Co. 
V.  Railroad  Co.,  Id.  *615,  are  cited  to  show  that  the  lands  are  not 
now  taxable  until  after  final  payment.     In  those  cases  the  facts  were 

that  the  general  government,  as  the  owner  of  certain  Indian 
'540    reservations,  had  contracted  to  *sell  them  under  a  contract, 

which  provided  that  if  full  payment  was  not  made  there  should 
be  a  total  and  absolute  forfeiture.  And  a  majority  of  this  court  held 
that  neither  the  legal  nor  the  equitable  title  had  passed  away  f  ropa  the 
government,  and  that,  therefore,  the  lands,  as  property  of  the  govern- 
ment, were  not  subject  to  taxation.  The  same  absolute  right  of  for- 
feiture was  recognized  by  this  court  in  the  case  of  State  v.  Emmert, 
19  Kan.  546^  as  given  in  the  case  of  the  common-school  lands  by  a 
section  similar  to  that  quoted.  So  that  it  may  be  considered  that  a 
failure  by  the  purchaser  to  make  any  payment  at  the  time  it  became 
due,  ipso  facto  worked  a  forfeiture  of  these  lands.  The  question, 
therefore,  comes,  whether  lands  held  by  a  contract  of  purchase  from 
the  state,  where  such  contract  provides  for  an  absolute  forfeiture  in 
case  of  non-payment,  are,  prior  to  any  forfeiture,  subject  to  taxation. 
It  may  be  conceded  under  the  authority  of  the  two  cases  cited  that 
the  lands  still  belong  to  the  state,  but  do  they  "exclusively  belong?" 
For  that  is  the  language  of  the  exemption  law.  The  difference  be- 
tween those  cases  and  this  is  that  in  those  it  was  a  question  of  power; 
here  it  is  simply  a  question  of  intention.  By  the  act  of  admission 
the  lands  and  property  of  the  United  States  were  not  subject  to  tax* 
ation  by  this  state;  and  as  long  as  lands  remained  the  property  of 
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the  United  States,  no  matter  what  contracts  they  had  made  in  refer- 
ence to  them,  it  was  properly  held  that  they  were  not  taxable.  Bat, 
as  to  lands  belonging  to  the  state,  there  is  no  such  limitation  of  the 
state's  power  to  tax.  It  could  determine  absolutely  when  these  lands 
which  it  held  for  a  given  purpose  should  become  subject  to  taxation. 
So  long  as  the  land  remained  the  absolute  property  of  the  Agricult- 
ural College,  it  was,  in  effect,  the  absolute  property  of  the  state.  It 
was  exempt  from  taxation,  (Board  of  Begents  v.  Hamilton,  28  Ean. 
*376,)  and  this  because  it  then  "exclusively  belonged"  to  the  state. 
But  after  a  sale,  even  with  the  right  of  forfeiture,  can  it  be  said  to  "ex- 
clusively belong"  to  the  state?  Has  not  the  purchaser  a  real  and 
substantial  interest?  Something,  it  is  true,  which  he  may  for- 
*541  feit,  but  something  of  which  the  state  can^not  deprive  him : 
something  of  which  he  is  the  owner,  and  which  he  can  use  or 
sell  as  he  sees  fit?  Does  the  state's  right  of  forfeiture  destroy  all 
interest  which  the  purchaser  acquires  by  his  contract,  and  make  the 
property  "exclusively  belonging"  to  the  state  ?  Take  an  extreme  case : 
Suppose  a  time  contract,  every  payment  but  the  last  made  by  the 
purchaser,  and  he  with  the  money  in  his  pocket  ready  to  make  that 
when  it  becomes  due;  although  if  be  fails  to  make  that  payment  he 
forfeits  the  land,  does  it  not  seem  very  like  trifling  with  language 
to  say  that  prior  to  such  forfeiture,  or  any  right  to  forfeiture,  the  land 
not  only  belongs,  but  "exclusively  belongs,"  to  the  state?  It  seems 
to  us  that  a  good  deal  of  force  must  be  given  to  the  word  "exclusively," 
when  used  in  this  connection  in  the  exemption  statute,  and  that  by 
its  use  the  legislature  intended  to  exempt  only  thart  property  which 
belongs  to  the  state,  and  belongs  to  it  free  from  any  contract  or  inter- 
est on  the  part  of  an  individual ;  that  it  intended  that,  at  the  moment 
any  property  or  any  interest  in  property  of  the  state  was  transferred 
to  an  individual,  such  an  interest  as  the  state  of  its  own  volition  could 
not  destroy  or  take  ikway,  that  moment  the  property  or  interest  trans- 
ferred should  become  subject  to  taxation ;  and  this  notwithstanding 
any  provisions  which  it  established  for  the  protection  of  its  own  in- 
terest in  the  property.  In  the  case  of  the  sale  of  the  common-school 
lands,  although  the  right  of  forfeiture  exists  there  as  here,  we  held 
that  the  land  after  the  sale  was  subject  to  taxation  in  the  hands  of 
the  purchaser.  Prescott  v.  Beebe,  17  Ean.  320.  It  is  true  in  that 
case  the  statute  expressly  provides  that  the  land  shall  be  subject  to 
taxation,  and  therefore  that  case  is  not  absolutely  decisive  of  this. 
But  the  legislation  there  considered  is  significant  as  indicative  of  what 
the  legislature  intended  by  the  use  of  the  words  "exclusively  belong- 
ing." We  have  placed  no  stress  upon  the  intention  of  the  parties  to 
this  contract  of  purchase,  as  evidenced  by  the  stipulation  therein  that 
the  purchaser  should  pay  all  taxes  levied  upon  the  property,  nor  upon 
the  fact  that  the  purchaser  of  the  tax-sale  certificates  was  the 
*542  wife  of  one  of  the  purchasers  *from  the  college,  and  purchas- 
ing the  certificate  at  his  instance;  for  npon general  principles 
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we  think  that  lands  sold  under  sach  contract  of  parchase  cannot, 
prior  to  any  right  of  forfeiture^  be  adjudged  to  be  exclosively  belong- 
ing to  the  state.  The  judgment  of  the  district  court  will  therefore- 
be  reversed,  and  the  case  remanded  with  instructions  to  grant  a  new 

trial. 

HoRTON,  C.  J.,  concurring. 

Valentine,  J.  I  have  great  doubts  as  to  the  correctness  of  the  de- 
cision in  this  case,  but  not  sufficient  doubts  to  authorize  a  dissent. 
If  the  title  to  the  property  in  question  bad  been  in  the  government 
of  the  Dnited  States,  or  in  the  government  of  the  United  States  and 
Indians,  instead  of  in  the  state  of  Kansas,  as  it  is,  then  I  suppose 
that  there  could  be  no  doubt  that  the  property  would  not  be  taxable. 
Parker  v.  Winsor,  5  Kan.  ^362 ;  Douglas  Go.  v.  Railroad  Co.,  Id.  *615 ; 
Baker  v.  Gee,  1  Wall.  333 :  Kansas  Indians,  5  Wall.  737,  overrul* 
ing  the  decisions  of  the  supreme  court  of  Kansas  in  the  cases  of  Blue 
Jacket  V.  Johnson  Co.,  8  Kan.  *299,  and  Miami  Go.  v.  Wan-zop-pe- 
che,  Id.  *364r;  Railway  Go,  v.  Prescott,  16  Wall.  608,  overruling  the 
decision  of  the  supreme  court  of  Kansas  in  the  cases  of  Kansas  Pac. 
R.  Co.  V.  Gulp,  and  Same  v.  Prescott,  9  Kan.  *38. 

The  foregoing  decisions  hold  that  the  property  mentioned  in  each 
respectively  was  not  taxable.  The  cases  were  decided  upon  the  theory 
that  no  part  of  the  title  to  the  property,  legal  or  equitable,  had  passed 
from  the  Dnited  States,  or  from  the  United  States  and  the  Indians,  and 
therefore  that  there  was  nothing  within  the  jurisdiction  of  the  state  of 
Kansas  subject  to  state  taxation.  They  were  decided  upon  the  theory 
that,  although  an  arrangement  had  been  made  whereby  the  title  to 
the  property  was  to  pass  from  the  United  States,  or  from  the  United 
States  and  the  Indians,  at  some  future  time,  upon  the  falfillment  of 
certain  stipulations  and  conditions,  yet  that  such  stipulations  and 
eonditions  had  not  been  fulfilled,  and  therefore  that  no  title  or  estate, 

legal  or  equitable,  had  ever  passed  from  the  United  States, 
*543    or  from  the  United  States  and  the  ^Indians,  and  therefore  that 

the  state  of  Kansas  had  no  power  to  tax  the  property.  The 
case  of  Railway  Go.  v.  Prescott,  above  cited,  is  the  strongest  case  in 
this  respect.  In  that  case  everything  had  been  done  which  was  nec- 
essary to  be  done,  in  order  to  pass  the  title  from  the  United  States 
and  the  Indians  to  the  purchaser,  except  the  payment  of  the  cost  of 
selecting  and  surveying  the  land,  and  the  payment  of  certain  office 
fees  to  the  register  and  receiver  of  the  land-office;  and  yet  it  was 
held  by  the  supreme  court  of  the  United  States  that  no  such  title  or 
estate  had  passed  from  the  United  States  as  would  authorize  the  state 
of  Kansas  to  tax  the  land. 

The  ease  of  Parker  v.  Winsor,  above  cited,  certainly  does  not  show 
that  the  lands  in  the  present  case  are  not  taxable.  In  that  case  no 
title  of  any  kind  had  passed  from  the  United  States,  and  ito  title  was 
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to  pass  and  no  patent  was  to  be  issaed  nntil  after  all  the  stipulations 
and  conditions  of  the  purchase  bad  been  fully  complied  with  and  ful- 
£lled ;  and  the  land  was  not  be  taxed  or  to  be  taxable  until  after  the 
patent  had  been  issued.  13  U.  8.  St.  at  Large,  625-6299  arts.  5,  6, 
and  amendments  thereto  on  page  629.  The  stipulations  and  condi- 
tions of  purchase  had  not  in  that  case  been  complied  with  or  fulfilled 
when  the  lands  were  taxed. 

Indeed,  all  the  cases  above  cited  differ  from  the  present  case.  In 
the  present  case  the  title  to  the  property  in  question  is  held  by  the 
state  of  Kansas,  and  the  state  has  the  unquestioned  and  unquestion- 
able right  to  tax  the  property  if  it  chooses ;  while  in  the  above^cited 
cases  the  title  was  in  the  United  States,  and  the  state  had  no  power 
to  tax  the  lands.  The  question  in  this  case  is  not  whether  the  state 
has  the  power  to  tax  the  property,  as  was  the  question  in  the  cases 
above  cited,  but  the  question  in  this  case  is  whether  the  state  has  in 
fact  chosen  to  exercise  such  power.  Has  the  state  really,  by  either 
its  constitution  or  the  statutes,  authorized  the  taxation  of  these  lands  ? 
Has  the  state,  by  either  its  constitution  or  statutes,  shown  any  inten- 
tion to  tax  them?  This  is  really  the  vital  question  in  this  case. 
Upon  this  question,  as  before  stated,  I  have  grave  doubts;  bat 
*d44  still,  as  before  stated,  *I  have  not  sufficient  doubts  to  author- 
ize a  dissent.  In  the  cases  above  cited,  the  real  question  was 
whether  the  state  had  the  power  to  tax  the  lands  in  question.  It 
will  therefore  be  seen  that  those  oases  do  not  control  in  the  present 
case. 


J.  M.  Hopkins  v.  St.  Louis  &  S.  F.  Bt.  Co. 

January  Term,  1888. 

Evidence :  Parol  to  Vary  Written.  Oral  evidence  is  not  competent,  in  the 
absence  of  fraud  or  mistake,  to  show  that  the  parties  to  a  written  contract 
stipulated  before  the  execution  of  the  writing  for  something  contrary  to 
what  is  there  expressed,  or  to  what  is  legally  implied.^ 

Error  from  Wilson  district  court. 

On  the  ninth  day  of  May,  1881,  plaintiff,  with  leave  of  the  court, 

filed  his  amended  bill  of  particulars  against  the  St.  Louis  &  San 

Francisco  Railway  C!ompany,  alleging  that — 

'*The  latter  company  is  justly  indebted  to  the  plaintiff  in  the  sum  of  $270: 
that  said  sum  is,  and  was  at  the  commencement  of  this  action,  due  and  wholly 
unpaid;  that  during  all  of  the  two  years  last  past  said  defendant  wasand  now 
is  operating,  controlling,  and  managing  a  line  of  railroad  from  the  city  of 
Wichita,  in  the  state  of  Kansas,  in  and  through  this  county  of  Wilson,  to  the 

'See  Morrall  ▼.  WatersoD,  7  Kan.  128,  and  Babcock  y.  Deford,  14  Kan.  *408,  and  the 
notes  to  said  dkseB. 
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city  of  St.  Louis,  in  the  state  of  Missouri ;  that  during  al)  said  time  defendant 
was  and  now  is  engaged  in  the  business  of  a  ooromon  carrier,  both  of  passen- 
gers and  of  liTe-stock  of  all  kinds,  and  other  freights,  using  said  line  of  rail- 
road and  the  rolling  stock  thereto  belonging  for  that  purpose;  that  during  a 
portion  of  said  time  plaintiff  was  engaged  in  the  business  of  buying  hogs  and 
cattle,  and  sliipping  the  same  from  the  county  of  Wilson  to  the  city  of  St 
Louis,  in  the  ears  of  defendant,  and  over  defendant's  line  of  railroad  afore- 
said, which  shipments  amounted  to  twenty-seven  car-loads  of  stock  afore- 
said; that,  prior  to  the  shipping  of  said  twenty-seven  car-loads  as  aforesaid, 

the  plaintiff  entered  into  an  agreement  and  contract  with  the  de- 
*545      *fendant,  by  the  terms  of  whicli  agreement  the  defendant  was  to 

carry  plaintiff's  stock  at  as  low  rates,  and  for  the  same  price  per 
car  that  defendant  charged  and  actually  received  from  any  other  person  or 
persons  for  like  services;  that  plaintiff  was  to  have  and  receive  the  same 
rel)ales  and  drawbacks  that  the  defendant  gave  to  any  other  person  or  shipper, 
or  was  allowed  to  any  person  for  like  shipments  over  said  line  of  railroad  dur- 
iog  the  time  and  times  plaintiff  was  making  his  shipments.  •  Plaintiff  avers 
tliat  the  defendant  violated  said  agreement  in  this:  That  the  defendant 
charged  him,  the  plaintiff,  the  same  rate  per  car  (wtiich  rate  was  full  schedule 
rates)  that  the  defendant  pretended  to  charge  other  and  like  shippers  for  same 
services,  but  which  was  in  fact  $10  on  the  car  more  than  that  charged  to  and 
received  from  other  and  like  shippers, — that  is  to  say,  that  the  plaintiff  paid 
$60  from  N'eodesha,  in  this  countj^yand  $65  from  Fredonia,  in  this  county,  to 
St.  Louis,  per  car,  when  in  truth  and  In  fact  the.defendant  charged  and  re- 
ceived from  other  and  like  shippers  only  $50  from  Xeodeslia  and  $55  from 
Fredonia  to  the  city  of  St.  Louis  per  car;  that  the  difference  of  $10  on  the  car 
was  made  by  the  defendant  paying  and  causing  to  be  paid  to  said  shippers  a 
rebate  and  ^awbaok  of  $10  on  a  car;  that  plaintiff  pr^ented  to  defendant  his 
claim  for  drawbacks  and  rebates  in  the  manner  and  form  and  at  the  place 
designated  and  required  by  defendant,  and  in  the  manner  and  form  at  the 
place  done  by  other  and  like  shippers  for  similar  and  like  services,  but  tlisit 
defendant,  with  the  intent  to  chetit  and  defraud  the  plaintiff,  did  then  and 
there,  and  has  ever  since  continued  to,  faU  and  refuse  to  pay  and  allow  said 
rebate  and  drawback,  or  any  part  tliereof,  though  plaintiff  had  shipped  all  of 
(he  twentj'-seven  car-loads  of  stock  as  aforesaid,  and  had  paid  to  defendant 
the  foil  rate  of  $60  aQd  $65,  all  of  which  defendant  then  and  there  well  knew. 
Plaintiff  says  that  at  all  time  and  times,  while  engaged  in  buying  and  ship- 
ping all  of  the  twenty-seven  car-loads  of  stock  as  aforesaid,  he  relied  upon  the 
statements  made  hy  defendant  concerning  the  rates  to  be  charged  by  defend- 
ant, and  upon  the  agreement  and  contract  as  above  set  forth.  Plaintiff,  there- 
fore, prays  judgment  against  defendant  for  the  sum  of  two  hundred  and 
seventy  ($270)  dollars,  and  costs.'' 

The  defendant  made  answer  as  follows : 

♦546  "CJomes  now  the  defendant  by  its  attorney,  and,  having  ob*tained 
leave  therefor,  for  its  answer  to  the  bill  of  particulars  says  that  it  do- 
nies  each  and  every  allegation  ki  said  bill  of  particulars  contained.  For  a 
farther  defense  and  answer,  def(Hidant  alleges  that,  prior  to  receiving  each 
car  of  stock  mentioned  in  the  bill  of  particulars,  it,  the  St.  Louis  &  San  Fran- 
cisco Railway  Company,  entered  into  a  contract  in  writing  with  the  plaintiff, 
by  the  terms  of  which  the  defendant  undertook  to  ship  ecich  car  of  stock  men- 
tioned at  the  sum  of  $50  for  each  car-load;  and  it  was  further  stipulated  in 
each  of  said  contracts  that,  in  consideration  of  said  rate  being  a  less  sum  tlian 
the  regular  rates  charged  from  said  points  to  the  city  of  St.  Louis,  the  plam- 
tiff  assumed  all  risk  in  shipping  stock. ** 

To  this  plaintiff  filed  the  following  reply : 
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'*Now  6omes  the  plaintiff,  and  for  answer  and  reply  says  that  he  did,  at 
the  time  of  shipping  each  car-load  of  stock,  enter  into  a  written  contract  with 
defendant  in  manner  and  form  as  did  other  and  like  shippers;  that  a  copy  of 
one  of  said  contracts  is  hereto  annexed,  marked  *A,'  and  made  a  part  hereof; 
tliat  all  the  other  written  contracts  made  between  plaintiff  and  defendant  at 
the  time  of  shipping  were  similar  in  form,  save  as  to  dates,  number  of  cars, 
and  place  of  shipment,  and  price  per  car,  which  place  of  shipment  was  some- 
tiroes  at  Fredonia,  and  in  that  case  the  price  per  car  inserted  in  said  contracts 
was  $65  per  car.  Plaintiff  says  that  each  of  said  written  contracts  only  op- 
erated, and  it  was  the  understanding  of  the  parties  thereto  that  it  should  op- 
erate, to  fix  the  res(»onsibility  of  the  defendant  as  to  any  damages  plaintiff 
miglit  sustain  on  the  stock  so  shipped;  tliat  the  same  consideration  was  set 
forth  in  the  written  contracts  of  said  other  and  like  shippers,  and  as  it  is  the 
custom  and  practice  of  defendant  to  do  and  make  in  all  cases  of  like  ship- 
ments ;  that  notwithstanding  said  written  contract  defe  ndant  paid  to  other 
and  like  shippers  a  rebate  and  drawback  of  ten  dollars  per  car;  that,  at  tlie 
time  plaintiff  entered  into  each  and  all  said  written  contracts,  he,  the  plain- 
tiff, relying  upon  th^  prior  agreement,  understood  and  believed  that  he  would 
and  should  be  entitled  to  receive  the  usual  rebates  and  drawbacks  allowed  to 
other  and  like  shippers. " 

♦547  *ExinBiT  A, 

"[Form  1.134.] 
''St.  Louis  i&  San  Francisco  Railtoay  Co, 

DUPLICATB. 

"Bules  and  regulations  for  the  transporta- 
tion of  live-stock:  Live-stock  of  all  kinds  at 
the  following  estimated  weights,  first-class 
rates:  One  horse,  mule,  or  horned  animal, 
2,000  lbs. ;  two  ^horses,  mules,  or  horned  ani- 
mals, 3,500  lbs. ;  three  horses,  mules,  or  horned 
animals, 5,000  lbs.;  each  additional  animal  to 
be  rated  at  1,000  lbs.;  stallions,  4,000  lbs.;  calves  and  sheep,  one,  two  hun- 
dred  lbs.,  but  in  no  case  less  than  50  cents;  pigs  and  store  hogs,  actual 
weight. 

"In  case  the  owner  or  consignor  agrees  to  save  the  St.  Louis  &  San  Fran- 
cisco Kail  way  CJompany  from  liability  for  any  or  all  of  the  causes  enumerated 
in  the  following  contract,  afjd  also  agrees  to  load,  unload,  feed,  water,  and 
attend  to  the  stock  himself,  etc.,  as  specified  therein,  the  special  rates  of  tariff 
based  on  such  contract  will  be  given.  ^  The  said  St.  Louis  A  San  Francisco 
Railway  Company,  as  aforesaid,  will  not  assume  any  liability  over  one  hundred 
dollars  per  head  on  horses  and  valuable  live-stock,  except  by  special  agree- 
ment. For  the  purpose  of  taking  care  of  the  stock,  the  owner  or  men  in 
charge  will  be  passed  on  the  train  with  it,  and  all  pei'sons  thus  passed  are  at 
their  own  risk  of  any  personal  injury  from  any  cause  whatever,  and  must  sign 
release  to  that  effect  indorsed  on  contract. 

•*Livb-Stook  Contract. 

"]S^EOD£SHA  Station,  August  2,  1880. 
'*This  agreement,  made  between  the  St.  Louis  &  San  Francisco  Bailiway 
Company  of  the  first  part,  and  J.  M.  Hopkins  of  the  second  part,  witnessetli 
that  whereas,  the  said  St.  Louis  &  San  Francisco  railway  company,  as  afore- 
said, transports  live-stock  only  as  per  above  rules  and  regulations,  now,  in 
consideration  that  the  said  party  of  the  first  part  will  transport  for ihe  party 
of  the  second  part  two  car-loads  of  hogs  to  St.  Louis,  Mo.,  station,  at  the  rate 
of  sixty  dollars  (960)  per  car-load,  the  same  being  a  special  rate,  lower  than 
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the  regular  rates  mentioned  in  its  tariff^  the  party  of  the  second  part 
*M8  hereby  releases  the  party  of  the  first  part  from  the  liabi  lity  of  a  com*mon 
carrier  in  the  transportation  of  said  stock,  and  agrees  that  such  lia- 
bility sbaU  be  only  that  d  a  private  carrier  for  hire;  and  from  any  liability  for 
any  delay  in  shipning  said  stock  after  the  delivery  thereof  to  the  agent  of  the 
party  of  the  first  part,  or  for  any  delay  in  receiving  the  same  after  being  ten- 
dered to  said  agent.  And  said  party  of  the  second  part  hereby  accepts  for 
soch  transportation  the  cars  provided  by  said  first  party,  and  used  for  theship- 
ment  of  said  stock,  and  hereby  assumes  all  risk  of  injury  which  the  animals, 
or  either  of  them,  may  receive  in  consequence  of  any  of  them  being  wild,  un- 
raly,  or  weak,  or  maiming  each  other  or  themselves,  or  in  consequence  of  heat, 
or  saffocation,  or  other  ill  effects  uf  being  crowded  in  the  cars,  or  on  account 
of  being  injured  by  the  burning  of  hay,  straw,  or  other  material  used  by  the 
owner  for  feeding  the  stock  or  otherwise,  and  all  risk  of  damage  which  may 
be  sustained  by  reason  of  any  delay  in  such  transportation,  and  all  risk  of  es- 
cape or  robbery  of  any  portion  of  said  stock,  or  of  loss  or  damage  from  any 
other  cause  or  thing  not  resulting  from  the  willful  negligence  of  the  agents  of 
the  party  of  the  first  part. 

"And  the  party  of  the  second  part  further  agrees  that  he  will  load,  unload, 
and  reload  said  stock  at  his  own  risk,  and  feed,  water,  and  attend  to  the  same 
at  bis  own  expense  and  risk,  while  it  is  in  the  stook-yards  of  the  party  of  the 
first  part  awaiting  shipment,  and  while  on.  the  cars  or  at  feeding  or  transfer 
points,  or  where  it  may  be  unloaded  for  any  purpose.  And  it  is  further  agreed 
that  the  party  of  the  second  part  will  see  that  said  stock  is  securely  placed 
in  the  cars  furnished,  and  that  the  cars  are  safely  and  properly  fastened  so  as 
to  prevent  the  escape  of  said  stock  therefrom.  And  it  is  further  agreed  that, 
in  case  the  party  of  the  first  part  shall  furnish  laborers  to  assist  in  loading 
and  unloading  said  stock  at  any  point,  they  shall  be  subject  to  the  orders  and 
deemed  the  employes  of  the  party  of  the  second  part  while  so  assisting.  And 
for  the  consideration  before  mentioned  the  party  of  the  second  part  further 
agrees  that,  as  a  condition  precedent  to  his  right  to  recover  any  damages  for 
any  loss  or  injury  to  said  stock,  he  will  give  notice  in  writing  of  his  claim 
therefor  to  some  ofiicer  of  said  party  of  the  first  part,  or  its  nearest  station 
agent,  before  said  stock  is  removed  from  the  place  of  destination  above  men- 
tioned, or  from  the  place  of  delivery  of  the  same  to  the  party  of  the  second 

part,  and  before  such  stock  is  mingled  with  other  stock. 
*549  **  *Thi8  contract  does  not  entitle  the  holder  or  other  parties  to  ride  i  n  the 
cars  of  any  train  except  the  train  in  which  his  stock  referred  to  herein 
is  drawn  or  taken.  Neitlier  does  it  entitle  him  (and  the  party  of  the  second 
part  named  in  tliis  contract  expressly  so  stipulates,  admits,  and  agrees)  to  re- 
turn passage  from  St.  Louis  to  Keodesha,  unless  this  contract  is  presented 
within  ten  days  from  the  date  hereof;  nor  does  it  entitle  any  person  except 
the  party  of  the  second  part,  and  parties  who  accompany  him  in  charge  of  said 
stock,  for  the  purpose  of  assisting  him  in  taking  care  of  the  same,  as  speci- 
fied in  and  upon  this  contract;  and  does  not  include  women,  infants,  or  other 
persons  unable  to  do  and  perform  the  services  required,  as  expressed  on  this 
contract,  to  such  return  passage  within  the  said  ten  days, — the  object,  pur- 
pose, and  intent  of  the  return  pass  being  to  enable  the  party  of  the  second 
part  hereto,  or  his  men  in  charge  as  expressed  in  contract,  and  no  other  per- 
son, to  return  to  Neodesha  thereon  at  any  tim^e  within  i»n  days  from  date 
bereof ,  and  not  thereafter. 

"And  it  is  further  stipulated  and  agreed  between  the  parties  hereto  that, 
in  case  the  live-stock  mentioned  herein  is  to  be  transported  over  the  road  or 
roads  of  any  other  railroad  company,  the  party  of  the  first  part  shall  be  re- 
leased from  liability  of  every  kind  after  said  live-stock  shall  have  left  its  road ; 
and  the  party  of  the  second  part  hereby  so  expressly  stipulates  and  agrees ; 
the  anderatimding  of  both  parties  hereto  being  that  the  party  of  the  first  part 
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Shall  not  be  held  or  deemed  liable  for  anything  beyond  the  line  of  the  St. 
Louis  &  San  Francisco  Railway  Company,  excepting  to  protect  the  through 
rate  of  freight  named  herein. 

''The  evidence  that  the  said  party  of  the  second  part,  after  a  full  under- 
standing thereof,  assents  to  all  the  conditions  of  the  foregoing  contract,  Ls 
his  signature  hereto.  M.  S.  HftTON, 

** Agent  for  St.  Louis  &  San  Francisco  Railway  Company. 

"J.  M.  Hopkins,  Shipper. 
"Witness; 

"[To  be  other  than  either  of  the  oontractorB.    Executed  in  duplicate.] 
"J.  B.  Kkys." 

At  the  September  term  of  the  court  for  1881  the  case  was  heard 
on  the  motion  of  the  defendant  for  judgment  on  the  pleadings.  Judg- 
ment was  entered  thereon  for  defendant,  and  plaintiff  now  brings  the 

case  here. 
*550    *  James  A,  McHenry,  for  plaintiff  in  error. 

S,  S.  Kirkpatrick,  for  defendant  in  error. 

HoRTON,  G.  J.  If  we  can  say  upon  the  pleadings  filed  by  the  par- 
ties that  the  defendant  was  entitled  to  judgment,  it  cannot  be  said 
that  the  court  below  committed  any  material  error.  Douglas  v.  Eine- 
hart,  5  Kan.  *392.  Prior  to  the  execution  of  the  written  contract  set 
forth  in  the  pleadings,  it  is  alleged  that  a  verbal  contract  was  entered 
into  between  plaintiff  and  defendant,  whereby,  if  the  former  shipped 
live-stock  over  the  latter's  line  of  road  from  Neodesha  and  Fredonia, 
Kansas,  to  St.  Louis,  Missouri,  plaintiff  was  to  have  the  usual  rebates 
allowed  like  shippers  of  live-stock  over  the  road.  This  verbal  con- 
tract is  contrary  to  and  in  conflict  with  the  subsequent  written  con- 
tract. It  is  the  general  rule  that  oral  evidence  is  not  competent  (in 
the  absence  of  fraud  or  mistake)  to  show  that  the  parties  stipulated 
at  or  before  the  execution  of  the  written  contract  for  something  con- 
trary to  what  is  there  expressed  or  what  is  legally  implied.  While 
it  is  true  that  a  written  contract  does  not  exclude  the  possibility  of  a 
valid  contemporaneous  parol  contract,  yet  in  such  cases  the  parol 
contract  must  be  separate  and  independent  from  the  written  one,  and 
must  in  no  respects  be  contradictory  or  conflicting  therewith. 

Again,  parol  evidence  is  sometimes  competent  to  explain  the  un«> 
derstanding  of  the  parties  where  a. contract  ia  partly  written  and  partly 
verbal,  but  in  the  case  at  bar  none  of  these  exceptions  applies.  Plain- 
tiff could  not  recover  upon  the  pleadings  unless  it  were  competent  for 
him  to  establish  by  oral  evidence  that  the  written  contracts  entered 
into  by  him  at  the  time  the  cars  of  stock  were  shipped  were  subject 
to  and  controlled  by  the  previous  parol  agreement.  This  could  not 
be  done.  Weeks  v.  Medler,  20  Kan.  *57 ;  Bailwftj  Go.  v.  Maddox,  IS 
Kan.  546;  Cornell  v.  Railway  Co.,  25  Kan.  *613. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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*551     *  Julian  Blazer  and  another^  Partners,  etc.,  v.  F«  M.  Sands, 

Surviving  Partner,  etc. 

January  Term,  1888. 

1.  Partnership :  Surviying  Partner :  Power  over  A8set9  of  Firm.   Upon 

the  death  of  one  of  the  members  of  a  firm  composed  of  two  persons,  the 
surviving  partner  becomes  a  trustee  for  all  concerned.  He  holds  the  le- 
gal title  to  all  the  personal  property,  choses  in  action, and  other  assets  of 
the  firm,  and  his  control  of  all  the  partnership  assets,  real  and  personal, 
legal  and  equitable,  is  limited  only  by  the  purposes  for  which  it  is  granted 
to  him,  and  the  provisions  of  tlie  statute  concerning  partnership  estates. 
Therefore,  where  such  a  surviving  partner  has  not  been  cited  to  give  the 
statutory  bond  as  a  surviving  partner,  and  has  not  voluntarily  appeared 
and  refused  to  give  bond,  or  has  not  lit  some  other  way  declined  to  take 
charge  of  the  partnership-  property,  he  has  authority  to  recover  by  legal 
process  the  possession  of  the  personal  property  of  the  late  flrm.^ 

2.  Beplevin :  Pleadings :  Evidence.    In  an  action  of  replevin  brought  to 

recover  the  possession  of  certain  sheep,  the  answer  was  a  general  denial 
only.  Held,  that  the  trial  cou rt  committed  no  error  in  excluding  evidence 
offered  by  the  defendants  tending  to  show  that  some  of  the  sheep  died 
in  their  possession  between  the  commencement  of  the  action  aM  the  trial, 
by  no  fault  of  theirs,  as  under  the  issues  the  evidence  was  inadmissible. 

8.  Bailment.  Where  a  party  is  in  possession  of  personal  property  belonging 
U>  another,  as  the  mere  bailee  for  the  owner,  the  property  in  his  possession 
is  at  the  risk  of  the  owner, 

4.  Tort:  Wrongful  Possession:  InsofScient  Defense.  A  party,  not  be- 
ing the  owner  of  personal  property,  who  takes  it  out  of  the  possession  of 
the  real  owner  without  jiis  consent,  holds  It  in  his  own  wrong  and  ac  his 
own  risk,  and  if  subsequently  judgment  is  rendered  against  him  for  the 
return  of  the  property  or  its  value,  he  cannot  be  excused  from  satisfying 
the  Judgment  under  the  plea  that  the  property  has  been  lost  in  his  hands 
even  by  the  act  of  God.* 

6.  Partnership:  Sale  of  Property  by  Member  of.  Where  a  partnership 
is  not  strictly  a  trading  one,  and  where  the  business  in  wliich  the  firm  is 
engaged  renders  it  indispensable  for  the  ownership  of  the  partnership 
prop^y  to  be  continued  in  the  firm  until  a  dissolution  of  the  firm,  or 
other  arrangements  are  mHcle«  one  partner  haa  no  power  to  sell  and  dis- 
pose of  all  the  joint  property  without  the  consent  and  in  the  temporary 
absence  of  bis  copartner. 

>  As  to  power  of  partners,  see  liote  tq  Williams  v.  Barnett,  10  Kan.  343.  On  the  deatlj 
of  one  partner,  the  survivors  are  entitled  to  all  the  assets  of  the  firm,  and  to  settle  up 
the  business.  8faipe*s  Appeal,  (Pa.)  6  Atl.  Rep.  106;  McKay  v.  Joy,  (Oal.)  11  Pac.  Rep. 
^2,  and  9  Pac.  Rep.  94a  As  to  the  respective  rights  of  the  surviving  partners,  and  the 
representatives  of  deceased  partners,  see  Shipe's  Appeal,'(Pa.)  6  Atl.  Rep.  105 ;  Beale  v. 
Beale,  (IH.)  2  N.  E.  Rep.  05;  Klots  v.  Macready,  (La.)  2  Booth.  Rep;  203;  Succession  of 
Pilcber,  (La.)  1  South.  Rep.  929.  , 


'An  officer  having  wrongfully  deprived  tlie  real  owner  of  the  possossionof  his  stor^ 
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6. .    Where  the  member  of  a  partnership,  not  strictly  a  trading  one» 

witliout  authority  so  to  do»  undertakes  to  sell  without  the  consent  ol 
♦552      his  copartner,  and  ♦in  his  temporary  absence,  all  of  the  joint  property 
of  the  partnership,  such  sale  is  not  valid  against  his  copartner*  but  is 
binding  upon  the  partner  making  the  sale,  and  thereby  the  partner  sell- 
ing disposes  of  all  his  interest  in  the  joint  property  of  the  pai-tnership. 

7*  :  Dissolution.    Where  there  is  no  contract  for  the  continuation  of 

t|ie  partnership  for  a  time  certain,  it  is  always  in  the  power  of  any  one 
pai*tner  to  dissolve  the  partnership  at  his  own  pleasure,  and  for  no  other 
cause  than  that  pleasure. 

8.  :  Sale  of  Property :  Efifeot.    When  a  member  of  a  partnership, 

not  strictly  a  trading  one,  makes  a  sale  of  all  the  joint  property  of  the  firm 
.  without  any  authority  therefor  and  in  the  temporary  absence  of  his  co- 
partner, and  the  paitnership  is  not  to  continue  to  a  time  certain,  the  sale 
operates  as  a  dissolution  of  the  partnership,  and  the  purchaser  takes  the 
interest  of  the  partner  from  whom  he  purchases,  and  becomes  a  tenant 
in  common  of  the  joint  stock  of  the  late  firm. 

Error  from  Butler  district  court. 

Action,  begun  September  16,  1881,  by  F.  M.  Sands,  sole  surviv- 
ing partner  of  the  late  firm  of  F.  &  G.  Sands,  against  Julian  Blaker 
and  Wade  Blaker,  partners  as  J.  &  W.  Blaker,  to  recover  the  posses- 
sion of  1,100  grude  merino  wethers  and  two  grade  merino  bucks,  of 
the  alleged  value  of  $4,000.  The  order  of  delivery  was  executed  on 
the  sixteenth  day  of  September,  1881,  by  the  sheriff  taking  into  his 
custody  all  of  the  property  mentioned  in  the  petition ;  and,  within 
twenty-four  hours  after  the  service  of  the  order,  the  defendants,  J.  & 
W.  Blaker,  executed  an  undertaking  to  the  plaintiff  as  prescribed  by 
statute,  to  the  effect  that  they  would  deliver  the  property  to  the  plain- 
tiff if  delivery  be  adjudged,  and  pay  all  the  costs  and  damages  that 
might  be  awarded  against  them ;  and  thereupon  the  sheriff  returned 
the  piroperty  to  the  defendants.  The  defendants  in  answering  sim- 
ply filed  a  general  denial.  On  the  trial  they  claimed  that  they  bought 
the  sheep  in  controversy  on  September  8,  1881,  at  two  dollars  per 
head,  with  the  corral  and  some  other  property  thrown  in;  that  this 
transaction  took  place  at  the  sheep  ranch  of  F.  &  C.  Sands,  in  But- 
ler county;  that  they  paid  G.  Sands,  one  of  the  partners,  on  that 
day,  $25  on  the  contract;  that  the  next  day  the  sheep  were  delivered 
by  C.  E.  Sands  to  them,  and  they  paid  the  balance  of  the 
*653  purchase  *money,  $8,615,  which  0.  E.  Sands  received,  and  de- 
posited $8,000  of  it  in  a  bank  at  El  Dorado  in  the  name  of 
the  firm  of  F.  &  G.  Sands,  and  the  balance  he  placed  in  his  pocket; 
that  the  next  dav  G'.  E.  Sands  became  dissatisfied  with  the  trade, 
sought  out  the  defendants,  and  commenced  negotiations  for  a  pur- 
chase back  of  the  sheep;  that  the  defendants  sold  back  to  F.  &  G. 
Sands  all  of  the  aheep  excepting  those  for  which  this  action  was 
brought.  They  offered  to  read  in  evidence,  inter  alia,  the  following 
bills  of  sale : 

"We,  Sands  brothers,  do  hereby  sell  to  Blaker  Bros.  4^820  head  of  graded 
merino  sheepi  beiqg  the  iflook  that  )ia8  been  kept  by  us  during  the  summer. of 
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1881,  about  elgbfc  miles  north  of  El  Dorado,  Kansas,  and  comprising  thirtj- 
six  merino  rams;  also  the  shanty,  all  the  corrals,  and  all  .the  lumber  and 
boards  at  the  ranch,  of  every  kind  and  description;  and  also  the  hedvy,  wide- 
tired  wagon  owned  by  us.  We  hereby  represent  to  said  Blaker  Brothers 
that  we  are  exclusive  owners  of  all  the  said  property;  that  we  own  it  in  part- 
nersliip;  that  the  property  is  free  and  clear  of  all  liens  and  inciUKibriinces, 
We  here  also  acknowledge  the  receipt  of  eight  thousand  six  hundred  and 
forty  dollars  ($8,640)  in  full  payment  for  all  of  said  property. 
-i?Z  Dorado,  Kansas,  September  8,  1881." 

"This  agreement,  made  and  entered  into  this  ninth  day  of  September,  1881, 
by  and  between  Blaker  Bros,  and  Sands  Bros.,  is  as  follows,  viz.:  Said 
Blaker  Bros,  hereby  sell  to  Sands  Bros,  the  flock  of  sheep  bought  by  Bla- 
ker Bi-os.  of  Sands  Bros,  on  September  8,  1881,  excepting  the  following* 
described  sheep,  viz. :  Eleven  hundred  wethers  one  year  old  and  over,  Blaker 
Bros.'  choice,  provided  there  are  that  many  of  that  age,  and,  if  not,i  Blaker 
Bros,  to  select  either  yearlings  or  dry  ewes  to  complete  the  number:  and  two 
merino  rams.  Sands  Bros.'  choice.  F.  &  C.  Sakds. 

"J.A  W.3LAKER.* 

These  were  excluded  as  evidence.  The  6ouri  instructed  the  jury 
as  follows: 

*'It  wiU  be  your  duty  in  this  case  to  find  for  the  plaintiff.    You  will  ascer- 
tain from  the  evidence  the  market  value  of  the  sheep  in  controversy  on  the 
sixteenth  of  last  September,  in  this  county,  and  state  the  amount 
^554      thereof  in  your  verdict,  which  *will  constitute  the  value  of  the  plain- 
tiff's possession  of  the  sheep." 

The  verdict  of  the  jury  was  that  the  plaintiff  at  the  commencement 
of  the  action  was  entitled  to  the  immediate  possession  of  the  property 
in  controversy,  and  that  the  defendants  at  that  time  wrongfully  de- 
tained the  same,  and  that  the  value  of  the  plaintiff*^  possession  of 
said  property  was  $3,300,  being  three  dollars  per  head.  Judgment 
was  entered  for  the  plaintiff  upon  the  verdict,  and  the  defendants 
bring  the  case  here. 

A.  L.  Redden,  for  plaintiffs  in  error. 

C.  «j.  Leland,  for  defendant  in  error. 

HoRTOK,  G.  J.  It  is  alleged  that  the  petition  wfia  fatally  defective 
in  not  showing  that  F.  M.  Sands  had  given  a  bond  as  surviving  part- 
ner. As  the  action  was  commenced  in  the  name  of  F.  M.  Sands,  as 
the  sole  surviving  partner  of  the  late  firm  of  F.  &  G.  Sands,  if  the 
other  all^ations  in  the  petition  were  sufficient,  the  failure  to  allege 
that  the  plaintiff  had  given  a  bond  as  surviving  partner  was  no  de- 
fect whatever.  Upon  the  death  of  a  partner,  the  survivor  becomes  a 
trustee  for  all  concerned.  He  holds  the  legal  title  to  all  the  personal 
property,  choses  in  action,  and  other  assets  of  the  firm;  and  bis  con- 
trol of  all  the  partnership  assets,  real  and  personal,  legal  and  equi- 
table, is  absolute  and  indefeasible,  limited  only  by  the  purposes  for 
which  it  is  granted  to  him,  and  tbQ  provisions  of  the  statute  concern- 
ing partnership  estates.  Until  plaintiff  was  cited  under  the  provis- 
ions of  section  85,  e»  87^  Comp.  Jiaws  1979,  to  give  a  bond  as  .sur- 
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Tiving  partner^  he  had  the  right  to  the  possession  of  the  partnership 
property.  Garr  v.  Catlin,  13  Ean.  *393.  The  oitation  was  a  matter 
personal  to  the  plaintiff,  as  surviving  partner,  and  it  was  an  act  re- 
quired to  be  done  to  divest  him  of  his  right  to  oontrol  and  dispose  of 
the  property.     Unless  he  was  cited  or  voluntarily  appeared  in  the 

court  and  refused  to  give  the  statutory  bond,  or  in  some  other 
*555     way  declined  to  take  charge  of  the  ^partnership  property  so 

as  to  waive  a  citation,  be  was  never  divested  of  his  oontrol 
over  said  property. 

2.  The  plamtiffs  in  error  (defendants  below)  offered  to  show  that, 
after  the  execution  of  the  redelivery  bond  by  them,  one  hundred  of 
the  sheep  died  without  any  fault  or  neglect  on  their  part,  and  from 
unavoidable  causes.  This  evidence  was  excluded,  and  of  this  com- 
plaint is  made.  There  was  nothing  in  the  answer  setting  forth  that 
any  of  the  property  described  in  the  petition  between  the  commence- 
ment of  the  suit  and  the  trial  was  lost  through  the  act  of  God,  and 
no  supplemental  answer  was  filed  alleging  such  loss,  and  therefore 
under  the  issues  in  the  case,  as  made  by  the  pleadings,  the  evidence 
was  not  admissible.  Upon  the  question  discussed  in  the  briefs, 
whether  the  fact  that  property  is  lost  through  the  act  of  God  may  be 
set  up  as  a  defense,  the  rule  is  that  where  a  party  is  in  possession  of 
personal  property  belonging  to  another,  and  is  to  be  regarded  as  a 
mere  bailee  for  the  owner,  the  property  in  his  possession  is  at  the 
risk  of  the  owner.  On  the  other  hand,  a  person  not  being  the  owner 
of  goods,  who  takes  them  out  of  the  possession  of  the  real  owner, 
holds  them  in  his  own  wrong  and  at  his  own  risk.  He  has  deprived 
the  real  owner  of  the  possession,  and  has  also  deprived  him  of  the 
means  of  disposing  of  the  property  pending  the  litigation  to  recover 
it;  and  if  at  the  end  of  a  litigation  over  the  property  it  is  determined  . 
that  he  has  no  right  to  the  possession  thereof,  and  judgment  is  ren- 
dered against  him  for  the  return  of  the  property  or  its  value,  he  can- 
not on  principle  or  authority  be  excused  from  satisfying  said*  judg- 
ment under  a  plea  that  the  property  has  been  lost  in  his  hands,  even 
by  the  act  of  God.  De  Thomas  v*  Witherby,  (Sup.  Gt.  Gal.)  14  Re- 
porter, 262,  263. 

3.  The  final  and  the  important  question  in  this  case  is  as  to  the 
effect  of  the  attempted  transfer  and  sale  by  G.  E.  Sands,  as  member 
of  the  firm  of  F.  &  G.  Sands,  to  the  plaintiffs  in  error  (defendants 
below)  of  all  the  partnership  property  of  the  firm  without  the  con- 
sent and  in  the  temporary  absence  of  his  copartner,  as  evi- 

*556  denced  by  the  bill  of  sale  of  ^September  8,  1881.  The  trial 
court,  in  excluding  the  bill  of  sale  and  other  evidence  tend- 
ing to  prove  that  plaintiffs  in  error  bought  the  sheep  in  controversy 
of  the  firm  of  F.  &  G.  Sands  by  arrangements  with  G.  E.  Sands,  held 
that  any  sale  or  transfer  by  G.  £•  Sands  without  the  consent  and  in 
the  absence  of  his  copartner  wonld  not  bind  the  firm  of  F.  &  C. 
Sands,  unless  it  was  shown  that  F.  M.  Bands  received  some  benefit 
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from  the  sale,  or  in  some  manner  ratified  it  by  receiving  the  money, 
or  that  G.  E.  Sands  had  authority  to  sign  the  firm  name,  and  that, 
without  ratification  or  authority  or  the  reception  of  the  money  by  F. 
If.  Sands,  the  bill  of  sale  of  September  8, 1881,  was  an  absolute  nul* 
lity.  It  was  disclosed  by  the  evidence  that  the  partnership  between 
¥.  &  C.  Sands  was  not  strictly  a  trading  partnership,  but  one  de- 
voted to  the  increase  and  improvement  of  the  sheep  owned  by  them ; 
generally  no  purchases  being  made  except  of  breeding  sheep,  and  no 
sales  except  culls  of  the  flock.  It  was  understood  between  the  part- 
ners that  each  was  to  do  his  share  of  the  business,  and  take  his  share 
of  the  profits  that  resulted  from  it;  that  they  were  to  continue  in  the 
sheep  business  until  they  made  more  money  out  of  it;  but  there  was 
no  contract,  either  written  or  verbal,  for  the  partnership  to  continue 
to  a  time  certain.  During  the  spring  and  summer  of  1881,  both  of 
tbe  brothers  of  the  firm  were  personally  in  charge  of  tbe  sheep  in 
Butler  county,  in  this  state,  until  the  fifth  or  sixth  of  July*  Just  pre- 
viously they  had  finished  flhearing  tbe  sheep,  and  F.  M.  Sands  went 
home,  partly  to  make  a  visit,  and  partly  to  see  about  selling  the  wool. 
The  wool  had  been  shipped  to  Boston,  Massachusetts;  and  the  home 
of  F.  M.  Sands  was  in  Dutchess  county.  New  York.  The  sheep  were 
then  left  in  charge  of  the  brother,  C.  E.  Sands,  with  no  special  or 
general  authority  to  dispose  of  them  as  a  herd  or  flock.  The  sale  to 
plaintiffs  in  error  of  all  the  sheep  and  property  of  the  firm  was  made 
by  G.  E.  Sands,  on  September  8,  1881,  while  his  brother  was  east. 
C.  E.  Sands  died  within  two  days  after  the  same,  and  F.  M.  Sands 

returned  to  Butler  county  immediately  afterw^rds.- 
*557  *As  the  partnership  of  F.  &  C.  Sands  was  not  strictly  a  trad- 
ing one,  and  as  the  business  in  which  they  were  engaged  ren- 
dered it  indispensable  for  the  ownership  of  the  partnership  property 
to  be  continued  in  the  firm  until  a  dissolution  thereof,  or  other  ar- 
rangements were^made,  G.  E.  Sands  had  no  power  to  sell  or  dispose 
of  all  of  the  joint  property  in  the  temporary  absence  of  his  copart- 
ner. While  a  contract  of  partnership  constitutes  each  of  its  members 
an  agent  for  the  others,  it  is  only  for  the  purpose  of  carrying  on  the 
partnership,  not  for  destroying  it.  Stripping  a  firm  of  all  its  prop- 
erty is  a  thing  not  contemplated  in  carrying  on  a  partnership,  and 
consequently  no  agency  for  such  a  purpose  is  intended  to  be  created. 
Therefore  no  authority  can  be  admitted  in  one  partner  to  sell  the  en- 
tire property  of  the  firm,  when  the  object  of  the  firm  is  not  trading, 
buying,  and  selling,  but  a  business  in  which  the  continued  ownership 
of  the  property  is  necessary.  Sloan  v.  Mopre,  37  Pa.  St.  217;  Kim- 
ball V.  Insurance  Co.,  8  Bosw.  495;  Kirby  v.  Ingersol,  Harr.  Ch.  172. 
See,  also,*  Johnson  v.  Crichton,  11  Reporter,  811;  also  Pars.  Partn. 
(3d  Ed.)  174-190;  2  Lindl.  Partn.  (4th  Ed.)  697,  698. 

The  doctrine  above  stated  in  no  way  conflicts  with  Williams  v.' Bar- 
nett,  10  £an.  *460,  when  that  case  is  fuUy  examined;  and  in  Deitz 
?.  Begnier,  27  Ean.  *94,  it  is  expressly  stated  that  partnerships  in 
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Dccapation  or  emplojrment  are  controlled  by  rales  different  from  those 
applicable  to  commercial  or  trading  ones.  While  C.  E.  Sands  had 
no  authority  to  make  an  absolute  transfer  of  the  whole  property  of  the 
firm  without  the  consent  and  in  the  temporary  absence  of  his  copart- 
ner, yet  the  sale  of  September  8,  1881,  was  valid  as  against  himself, 
and  by  the  sale  he  transferred  to  plaintiffs  in  error  all  of  bis  interest 
in  the  partnership  property.  North  v.  Mudge,  13  Iowa,  496;  Christy 
V.  Sheiman,  10  Iowa,  535;  Bhodes  v.  Amsinok,  38  Md.  345;  Tap- 
ley  V.  Butterfield,  1  Mete.  615;  Arnold  v.  Stevenson,  2  Nev.  234; 
Sutlive  V.  Jones,  61  6a.  676.  After  the  sale  of  September  8, 1881, 
by  G.  E.  Sands,  he  had  no  interest  or  share  in  the  sheep  sold, 
558  *or  any  of  the  partnership  property,  until  his  subsequent  pur- 
chase of  September  9,  1881.  With  that  purchase,  however, 
we  have  no  concern,  as  the  sheep  in  controversy  were  not  included 
therein.  As  there  was  no  contract  for  the  partnership  to  continue 
to  a  time  certain,  the  sale  by  G.  E.  Sands  of  September  8,  1881,  op- 
erated as  a  dissolution  of  the  partnership  of  the  firm  of  F.  &  C.  Sands, 
and  the  plaintiffs  in  error  were  substituted  as  the  owners  of  the'  in- 
terest of  G.  E.  Sands.  After  the  dissolution,  each  of  the  parties — 
that  is,  the  plaintiff  and  the  defendants  below — had  as  much  right 
to  any  of  the  particular  sheep  sued  for  as  any  other  of  said  parties, 
and  all  had  as  much  right  as  the  plaintiff.  After  the  dissolution  of 
the  firm,  plaintiff  and  defendants  below  became  tenants  in  common 
of  the  joint  stock  of  the  late  firm;  and  as,  under  the  bill  of  sale  of 
September  8,  1881,  they  were 'tenants  in  common  of  the  property  in 
controversy,  the  exclusion  of  the  bill  of  sale  and  other  evidence,  tend- 
ing to  establish  that  G.  E.  Sands  had  sold  and  transferred*  his  inter- 
est in  the  joint  property  of  the  firm  to  the  plaintiffs  in  error,  was  ma- 
terial error.  Every  partner  has  authority  to  sell  his  interest  in  the 
joint  property  of  the  firm,  or  any  part  thereof,  and  as  plaintiffs  in 
error  were  put  in  actual  possession  by  the  partner  who  had  charge 
of  the  sheep,  and  purchased  of  him  his  interest  therein,  they  became, 
as  above  stated,  tenants  in  common  of  the  joint  stock,  and  replevin 
would  not  lie  against  them.  In  this  view,  also,  the  instructions 
given  by  the  court  were  erroneous. 

We  do  not  intend  in  any  way  to  intimate  that  the  assignee  of  a 
partner's  interest  can  withdraw  his  share  of  the  joint  effects  of  a 
partnership  from  the  partner  or  partners  in  possession,  or  that  such 
an  assignee  can  maintain  an  action  to  recover  his  interest  in  the 
chattels  of  the  firm.  He  may  sue  for  an  accounting,  and  will  re- 
cover  whatever  his  assignor  would  have  been-  entitled  to  on  a  settle- 
ment of  the  partnership  accounts;  and,  until  the  affairs  of  the  part- 
nership are  thus  wound  up,  the  partner  who  did  not  sell,  ahd  has  the 
manual  possession  of  the  firm  property,  is  entitled  to  the  posses- 
ion of  the  same.  Miller  v.  Brigham,  50  Gal.  615;  Horton's 
♦669  ♦Appeal,  13  Pa.  St.  67;  Meaher  v.  Gox,  1  Shep.  Sel.  Gas. 
156;  Pars.  Partn.  (8d  Ed.)  173-177. 
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Other  questions  are  presented,  but,  as  a  new  trial  must  be  had,  ^e 
do  not  think  they  are  material,  or  comment  thereon  necessary. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  ^ith  the  views  herein 
expressed. 

(All  the  justices  concurring.) 


J.  B.  KuNOLB  V.  John  Fasnacht. 

January  Term,  1883. 

1.  Live-Stock:  Night  Herd  laaw:  Affidavit.  Where  the  statatt  pre- 
scribes that  there  shall  be  appended  to  a  petition  presented  to  a  board  of 
coanty  coin  mission  ers,  for  the  confinement  of  domestic  animals  in  the 
night-time,  an  afSdavit  by  some  competent  witness  setting  forth  that  the 
several  petitionets  are  qualified  electors  of  the  township,  and  that  the  pe- 
titioners subscribed  ti^e  same  personally  or  by  their  authorized  agents, 
naming  such  agents,  and  the  affidavit  appended  is:  '*That  afilant,  being 
first  duly  sworn,  says  he  presented  the  within  petition  to  the  legal  voters 
of  Mission  township,  Shawnee  county,  Kansas,  and  that  eaci)  of  them  w))0 
signed  the  same  are  legal  voters  and  electors,  and  subscribed  the  same 
personally  for  the  purposes  therein  named,*'  field,  the  affidavit  is  insuffi- 
cient, as  it  does  not  appear  th^efrom  that  the  several  petitioners  were 
qualified  electors  of  the  township. 

1  Certiflcates :  How  Treated.  It  is  the  policy  of  the  law  to  uphold  certifi- 
cates where  substance  is  found,  and  not  to  suffer  them  to  be  set  aside, 
diaregrarded,  or  defeated  by  merely  technical  or  unsubstantial  objections; 
and  courts  wiU,  when  necessary,  resort  to  the  contents  of  the  instrument 
to  which  the  certificate  is  attached,  for  the  purpose  of  upholding  it. 

Error  from  Shawnee  district  court. 

Action  brought  October  6,  1879,  before  a  justice  of  the  peace  of 
Mission  township,  in  Shawnee  couilty,  by  Fasnacht  against  Eungle, 
to  recover  the  possession  of  two  horses.  Knngle  withheld  pos* 
*560  session  of  the  animals,  claiming  the  right  of  ^possession  by 
reason  of  a  statutory  lien  under  an  order  of  the  board  of  county 
epmmissioners  of  Shawnee  county,  made  April  10,  1871,  restraining 
the  running  at  large  of  horses  and  other  domestic  animals  in  said 
township  in  the  night-time  during  the  entire  year,  in  pursuance  of  a 
petition  represented  to  have  been  signed  by  the  requisite  number  of 
the  qualified  electors  of  the  township.  After  trial  before  the  magis- 
trate, the  case  was  taken  to  the  district  court  of  Shawnee  coontv  on 

m 

appeal,  was  there  tried  on  January  11^  1882*  and  judgment  rendered 
in  favor  of  Fasnacht;  and  Enngle  brings  the  case  here, 

Edwin  A.  Au$Hn,  for  plaintiff  in  error. 

Day  <t  Tr0utmanp  for  defendant  in  error. 
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HoRTON,  0.  J.     The  rnlings  complained  of  are: 

**(1^  In  sustaining  the  plaintiff  ^s  objection  to  the  admission  in  eyidenoe  of 
^he  original  petition  of  the  electors  of  Mission  township,  praying  the  board  of 
county  commissioners  to  make  an  order  that  certain  domtsstic  animals  be  con- 
fined in  said  to wnsliipr during  the  niglit-time. 

''(2)  In  sustaining  the  plaintiff's  objection  to  the  introduction  in  evidence 
>f  copies  of  the  Kansas  State  Record,  a  newspaper  published  in  said  coanty, 
of  dates  April  19, 1871,  April  26,  1871,  and  May  3.  1871,  and  the  advertise- 
ments therein  contained  of  the  order  of  the  board  of  county  commissioners, 
made  April  10,  1871,  in  pursuance  of  said  petition. 

"(3)  In  overruling  the  motion  of  the  defendant  for  a  new  trial  of  said 


tiiuse. " 


The  order  of  the  board  of  county  commissioners  of  Shawnee  county, 
made  April  10,  1871,  that  all  persons  owning  cattle,  horses,  and 
mules  in  Mission  township,  in  that  county,  should  keep  them  confined 
in  the  night-time  during  the  entire  year,  was  founded  upon  the  pro- 
visions of  section  1,  c.  105,  Gen.  St.  1868,  (page  921,  Comp.  Laws 
I87d.)  Before  the  board  of  county  commissioners  of  any  county  has 
authority  to  make  the  order  for  the  confinement  of  domestic  animals 
during  the  night-time  under  that  section,  a  majority  of  the 
^561  qualified  ^electors  of  the  township  to  be  affected  thereby  shall 
by  petition  ask  the  board  of  county  commissioners  of  the  coanty 
where  such  township  is  located  to  make  such  an  order.  For  the 
purpose  of  ascertaining  whether  the  petition  has  been  signed  by  a 
majority  of  the  qualified  voters  of  the  township,  and  to  establish  the 
genuineness  of  the  signatures  to  the  petition,  it  is  prescribed  by  sec- 
tion 2  of  said  chapter  105  as  follows : 

"Whenever  the  number  of  electors  of  the  proper  township,  subscribing 
such  petition  or  petitions,  shall  be  at  least  three-flfths  of  the  number  of  votes 
polled  in  such  township  at  the  last  general  election,  such  number  shall  be 
conclusive  as  to  a  majority  of  the  qualified  electors  in  the  township;  and  an 
affidavit  shall  be  appended  to  sucIj  petition,  by  some  competent  witness,  set- 
ting forth  that  the  several  petitioners  are  qualified  electors  of  the  township, 
and  themselves  subscribed  the  same  personally  or  by  their  authorized  agents, 
naming  such  agents." 

The  affidavit  appended  to  the  petition  sought  to  be  introduced  by 
the  plaintiff  in  error  (defendant  below)  reads : 

"State  of  Kanacu,  Shaumee  County, — S8. :  L.  L.  Andis,  being  first  duly 
sworn,  says  he  presented  the  within  petition  to  the  legal  voters  of  Mission 
township,  Shawnee  county,  Kansas,  and  that  each  of  them  who  signed  the 
same  are  legal  voters  and  electors,  and  subscribed  the  same  personally  for  the 
purposes  herein  named.  [Signed]  L.  L.  Andis. 

"Subscribed  and  sworn  to  before  ine,  this  fifth  day  of  April,  1871.  Wit- 
ness my  hand  and  official  seal,  this  day  above  written. 

"P.  I.  BONEBRAKE,  CJounty  Clerk. 

"By  J.  W.  JAOKeoN,- Deputy. •• 

The  affidavit  is  defective  in  this :  it  does  not  allege  that  the  sev- 
eral  petitioners  were  qualified  electors  of  Mission  townsBip.  The 
affidavit  states  that  the  affiant  ^presented  the  within  petition  to  the 
legal  voters  of  Mission  townsbij^,     •    ♦    .^    and  that  each  of  them 
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-who  Eigned  the  same  are  legal  voters  and  electors,  and  subscribed  the 
same  personally  for  the  purposes  herein  named."  All  of  this  might 
be  true,  yet  not  afiSrmatively  show  that  each  one  of  the  petitioners 
was  a  qualified  elector  of  the  township.     The  petition  was  therefore 

properly  excluded  as  evidence. 
*562     *Section  1  of  said  chapter  105  provides  that  the  board  "shall 

also  cause  a  certified  copy  [of  such  order  of  the  board]  thereof 
to  be  published  in  some  newspaper  published  in  the  county,  for  three 
weeks."  The  plaintiff  in  error  (defendant  below)  attempted  to  prove 
that  the  order  of  the  board  of  county  commissioners,  made  in  pursu- 
ance of  the  petition  duly  certified,  had  been  published  for  three  weeks 
in  the  Kansas  State  Becord,  a  weekly  newspaper  then  published  at 
Topeka.     The  certificate  of  publication  reads  : 

''State  of  Kansas t  JSTiatonee  County — ss,:  1,  P.  I.  Bonebrake,  county 
clerk  in  and  for  said  county  of  Shawnee,  do  hereby  certify  that  the  foregoing 
is  a  correct  copy  of  the  herd  law  as  the  same  appears  of  record  in  my  office. 

*'Given  under  my  hand  and  official  setd,  fifteenth  day  of  April,  1871. 

"P.  1.  BoNEBBAKs:,  County  Clerk." 

The  objection  to  this  certificate  made  before  the  trial  judge  was  that 
it  did  not  certify  that  it  was  a  correct  copy  of  any  order  made  by  the 
board  of  county  commissioners,  and  that  the  order  was  certified  to 
be  a  different  thing  from  what  it  really  was;  therefore  it  was  con- 
tended that  the  copy  was  not  certified  at  all.  With  this  view  we  can- 
not concur.  It  is  the  policy  of  the  law  to  uphold  certificates  where 
substance  is  found,  and  not  to  suffer  them  to  be  set  aside,  disregarded, 
or  defeated  by  merely  technical  or  unsubstantial  objections;  and 
courts  will,  when  necessary,  resort  to  the  contents  of  the  instrument 
to  which  it  is  attached  for  the  purpose  of  upholding  a  certificate.  Car- 
penter V,  Dexter,  8  Wall.  613;  Morse  v.  Hewett,  28  Mich.  481 ;  Fer- 
guson V.  Harwood,  7  Cranch,  408.  The  insertion  of  the  words  "the 
herd  law"  in  the  certificate  cannot  invalidate  the  publication,  or  ren* 
der  the  certificate  void,  because  these  words  are  surplusage,  and  may 
be  wholly  disregarded.  Leaving  these  words  out,  it  appears  that  the 
clerk  certified  "that  the  foregoing  [thereby  evidently  meaning  the  or- 
der above  recited]  is  a  correct  copy  as  the  same  appears  of  record  in 
bis  office."  Evea  if  the  certificate  be  read  with  the  words  "the  herd 
lawy"  it  can  scarely  be  called  fatally  defective,  because,  upon 
*563  examination  of  the  order  re'^cited  above  the  certificate,  it  ap- 
pears that  the  persons  owning  domestic  animals  in  Mission 
township  were  required  to  confine  them  in  the  night-time  during  the 
entire  year;  and,  in  common  parlance,  it  is  not  much  out  of  place 
to  call  the  statute  upon  which  this  order  was  founded  the  "night  herd 
law."  However,  as  the  petition  upon  which  the  order  of  the  board 
of  county  commissioners,  of  Shawnee  county  acted  was  properly  ex- 
eluded  as  evidence,  and  as  tiie  board  of  county  commissioners  had  no 
aathority  to  take  action  in  the  premises  in  the  absence  of  a  petition, 
the  trial  court  committed  no  error  in  excluding  the  Kansas  State 
V.29K— 26 
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Record,  and  in  overruling  the  motion  of  the  defendant  for  a  new  trial. 
The  judgment  of  ttre  district  court  will  be  affirmed. 
(All  the  justices  concurring.) 


State  of  Kansas  v.  G.  A.  Terrell  and  others. 

January  Term,  1883. 

Beoognisanoe :  Custody:  Jurisdiction.  After  the  examining  magistrate 
had  adjudged  npon  a  preliminary  examination  that  an  offense  h»l  been 
committed;  that  there  was  probable  cause  to  believe  the  defendant  guilty; 
and  had  fixed  the  amount  of  bail  required  of  the  defendant  for  his  ap- 
pearance at  the  trial  court,  without  issuing  a  wan-ant  of  commitment  or 
taking  bail,  upon  the  word  of  his  father,  and  with  the  consent  of  the 
constable,  he  permitted  the  defendant  to  go  with  his  father,  promising 
that  he  would  release  him  upon  his  giving  a  good  bond.  Within  five 
days  thereafter  the  magistrate  accepted  and  approved  a  bond  signed  by 
the  father  of  the  defendant  and  four  other  sureties,  to  the  effect  that  the 
defendant  would  appear  before  the  district  court  for  trial  for  the  offense 
alleged  against  him.  Held,  that  the  permission  to  the  defendant  to  go 
with  his  father  did  not  oust  the  justice  of  jurisdiction,  or  release  the  de- 
fendant; and  the  recognizance  having  been  accepted  and  approved  with 
the  understanding  of  the  parties  that  by  reason  thereof  the  accused  was 
to  be  discharged,  such  bond  is  not  invalid  or  void  on  the  ground  that 
the  defendant  was  not  legally  in  custody  at  the  time  it  was  given  and  ac- 
cepted.^ 

*564     *Error  from  Neosiio  district  court. 

Action  upon  a  forfeited  recognizance,  brought  by  the  state 
against  Terrell  and  four  others.  Judgment  for  the  defendants  at  the 
July  term,  1882,  of  the  district  court.  The  plaintiff  brings  the  case 
here. 

T.  F.  Roger,  Co.  Atty.,  and  L.  StUlweU,  for  plaintiff  in  error. 

Hutchings  A  Denison,  for  defendants  in  error. 

HoBTON,  G.  J.  Action  upon  a  forfeited  recognizance.  Upon  the 
.trial,  the  state  introduced  in  evidence  the  original  complaint  and  war- 
rant with  the  return  thereon,  in  the  case  of  the  State  of  Kansas  against 
John  A.  Terrell ;  the  transcript  of  the  magistrate's  docket  showing  an 
examination  on  the  fifteenth  day  of  September,  1879,  at  the  close  of 
which  it  was  adjudged  that  said  Terrell  give  a  bond  in  the  sum  of 
$300  for  his  appearance  at  the  next  term  of  the  district  oonrti  to  an- 
swer the  charge  of  grand  larceny;  the  information  filed  against  Ter- 
rell  for  the  alleged  offense,  and  the  record  of  the  forfeiture  of  the  re- 
cognizance sued  on.     The  transcript  contained  no  note  of  the  filing 

>Bee  note  of  case  on  the  sabjeot  of  seooanicanoe^  to  Gay  v.  State,  7  Kan.  MS. 
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or  approval  of  the  bond,  but  the  state  proved  by  parol  by  the  jnstice 
of  the  peace  that  he  released  Terrell  upon  the  delivery  to  him  of  the 
bond.  The  justice  also  testified  that  the  preliminary  examination  of 
Terrell  ended  late  in  the  evening ;  that  Terrell  was  about  sixteen  years 
old;  that  the  parties  present  were  his  brothers,  father,  and  mother, 
James  J.  Jones,  and  the  officers;  that,  after  the  examination,  Terrell 
went  away  with  his  father;  that  he  allowed  Terrell  to  go  away  with 
bis  father  without  taking  any  bond  or  issning  any  mittimus,  merely 
apon  the  word  of  his  father,  and  by  the  desire  and  consent  of  the 
constable,  promising  that  he  would  release  him  upon  his  giving  a  good 
bond;  that  the  bond  sued  on  was  made  out  after  the  preliminary  ex- 
amination; that  C.  A.  Terrell  signed  it  that  evening,  and  took 
*565  the  paper  home  *witb  him;  that  the  bond  was  indorsed  ap- 
proved by  the  justice  on  the  sixteenth  day  of  September,  1879, 
and  was  received  by  the  jaetice  from  two  to  five  days  after  the  pre- 
liminary examination;  that  the  defendant  was  not  then  in  the  per- 
sona] custody  of  the  justice,  nor  in  the  custody  of  any  officer,  and  that 
the  justice  had  not  seen  the  defendant  since  the  preliminary  exami- 
nation ;  that  when 'he  received  and  approved  the  bond  he  had  no  per- 
sonal knowledge  of  the  whereabouts  of  Terrell.  It  was  also  disclosed 
in  the  evidence  that  on  the  evening  of  the  preliminary  examination 
G.  A.  Terrell  executed  and  delivered  to  the  justice  another  paper  in 
the  form  of  a  bond,  but  this  bond  was  not  accepted  or  approved  by 
the  justice.  The  defendants  demurred  to  the  evidence  on  the  ground 
that  no  cause  of  action  was  proved.  The  court  sustained  the  de- 
muirer,  discharged  the  jury,  and  rendered  judgment  in  favor  of  the 
defendants  for  costs.     The  state  brings  the  case  here. 

It  is  contended  in  support  of  the  demurrer  that  the  evidence  es* 
tablished  that  at  the  time  of  the  execution  of  the  bond  John  A.  Ter 
rell  was  not  legally  in  custody ;  that  he  had  been  discharged  from 
two  to  five  days  previously  thereto,  and  therefore  was  not  discharged 
or  released  by  reason  of  the  giving  of  the  recognizance;  hence,  that 
the  justice  had  no  jurisdiction  or  authority  to  accept  or  approve  the 
recognizance,  and  that  it  was  void  and  without  consideration.  We 
think  otherwise.  John  A.  Terrell,  prior  to  the  execution  of  the  recog- 
nizance sued  on,  was  not  released  or  discharged  by  the  justice  or  the 
officer.  The  first  bond  or  paper  left  with  the  justice  was  never  ac- 
cepted or  approved  by  him,  and  he  lost  no  jurisdiction  on  account  of 
it.  The  conduct  of  the  justice  in  permitting  Terrell  to  go  away 
with  his  father  after  the  examination  was  irregular,  as  it  was  his 
duty,  upon  the  conclusion  of  the  examination,  when  no  bail  was  of- 
fered, to  (lave  issued  a  warrant  of  commitment  and  indorsed  thereon 
the  sum  in  which  bail  was  required;  but  his  failure  to  issue  the  war- 
rant of  commitment  did  not  oust  him  of  jurisdiction  or  authority  to 
accept  the  bond.  His  permission  for  the  defendant  to  go 
*566  *with  his  father  did  not  release  or  discharge  him,  and  when 
the  recognizance  in  controversy  was  accepted  and  approved, 
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it  was  BO  accepted  and  approved  as  if  John  A.,  Terrell  vas  in  fact  in 
manual  custody.  By  the  understanding  of  the  parties,  be  was,  until 
giving  the  recognizance,  under  the  control  and  order  of  the  justice^ 
and  therefore,  while  not  in  the  manual  custody  of  an  officer,  wa& 
technically  in  the  custody  of  the  law.  The  father  had  the  charge 
and  control  of  him,  with  the  consent  of  the  justice  and  constable* 
.  After  the  recognizance  had  been  approved  and  filed,  if  the  sureties 
thereon  continued  responsible,  John  A.  Terrell  could  not  have  been 
rearrested  upon  any  warrant  of  commitment  issued  by  the  justice, 
because  the  latter  had  adopted  the  recognizance  taken,  and  let  the 
accused  to  bail  on  the  faith  of  it.  Therefore,  by  reason  of  the  giv- 
ing of  the  recognizance,  the  defendant  was  discharged  from  arrest 
and  custody,  and  we  are  bound  to  regard  the  recognizance  good. 
Grim.  Code,  §  154. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  caase 
remanded  for  further  proceedings. 

(All  the  justices  concurring.) 


0.  H.  OuRTis  t;.  Calvin  B.  Hoadubt. 
January  Term,  1883. 

Attachment:  Sustained:  Evidence.  Wliere  the  affidavit  for  attachment 
against  the  property  of  a  defendant,  m  an  action  on  a  claim  before  it'was 
due,  alleged  that  the  defendant  was  about  to  make  a  sale  and  conveyance 
of  his  property  with  the  fraudulent  intent  to  cheat  and  defraud  his  cred- 
itors, and  to  hinder  and  delay  them  in  the-collection  of  their  debts,  and 
plaintiff  established  upon  the  hearing  of  the  motion  to  discharge  the  at- 
tachment that  a  few  days  prior  to  the  attachment  the  defendant  went  to 
a  young  lady  to  whom  he  was  engaged,  and  urged  their  immediate  mar- 
riage, giving  as  his  reason  for  the  haste  tliat  his 'business  affairs  were 
becoming  involved,  and  that  he  wanted  to  deed  to  her  the  land  on  which 
he  lived,  and  to  make  over  to  her  his  personal  property  so  that  nobody 

*567      could  get  it  away  from  them ;  that  he  showed  *her  his  deeds  to  the 

land,  and  said  tliat  he  wanted  to  go  to  a  neighboring  city  the  next 

morning  to  consult  his  lawyer,  and  promised  that  if  she  would  go  alon^ 

with  him  and  be  married,  that  he  would  make  over  to  her  his  personal 

property:  held,  that  the  evidence  was  suificient  to  sustain  the  attachment. 

Error  from  Lyon  district  court. 

Action  brought  by  Curtis  against  Hoadleyupon  a  promissory  note. 
December  29,  1882»  the  judge  of  the  district  court  discharged  an  at- 
tachment therein  which  plaintiff  had  obtained  against  the  property 
of  defendant  under  sections  230  and  281  of  the  Code.  Plaintiff  brings 
this  order  here  for  review. 

L.  B.  d  J.  M.  KeUogg,  for  plaintiff  in  error. 

W.  A.  Randolpk,  for  defendant  in  error. 
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HoBTON,  G.  J.  The  plaintiff  broaght  an  action  against  the  defend- 
ant npon  a  promisBory  note  before  it  was  dae,  and  obtained  an  at- 
tachment against  the  property  under  the  provisions  pf  sections  230 
and  281  of  the  Code.  Afterwards  the  defendant  filed  his  motion  and 
affidavit  to  dischai^e  the  attachment,  for  the  sole  reason  that  the 
grounds  laid  for  the  attachment  in  the  plaintiff's  affidavit  were  un- 
true. Upon  the  hearing  of  the  motion  before  the  judge  of  the  court 
at  chambers,  various  affidavits  were  submitted,  and  the  case  taken 
under  advisement  by  the  judge.  Thereafter  he  decided  the  motion  in 
favor  of  defendant,  discharged  the  attachment,  and  rendered  a  per- 
sonal judgment  for  costs  against  plaintiff.  Defendant  suggests  that 
the  plaintiff's  petition  does  not  state  a  cause  of  action,  and  that,  as 
he  did  not  amend  or  offer  to  amend  it,  there  was  no  error  in  the  dis- 
charge of  the  attachiflent.  We  cannot  consider  this  question,  be- 
cause the  motion  heard  by  the  judge  was  not  based  upon  the  ground 
that  the  petition  was  defective,  and  that  matter  was  not  discussed  or 

considered  in  the  hearing  thereon.  If  any  objection  had  been 
*568    made  to  the  petition,  undoubtedly  it  would  *have  been  amended 

at  once  if  any  amendment  were  necessary.  As  tending  to  es- 
tablish that  the  defendant  was  about  to  make  a  conveyance  of  bis 
property  with  the  fraudulent  intent  to  cheat  and  defraud  bis  creditors, 
and  to  hinder  and  delay  them  in  the  collection  of  their  debts,  Jennie 
Shoup  testified  "that  on  September  10,  1882,  she  was  engaged  to  be 
married  at  a  future  time  to  the  defendant;  that  on  that  day  he  came 
to  her  and  urged  an  immediate  marriage,  giving  as  his  reason  for  the 
baste  that  his  business  affairs  were  becoming  involved,  and  that  be 
wanted  to  deed  to  her  the  land  he  had  previously  bought  of  the  plain- 
tiff,  and  make  over  to  her  his  personal  property  so  that  nobody  could 
get  it  away  from  them ;  that  after  showing  bis  deeds  to  the  land,  he  then 
Baid  that  he  wanted  to  go  to  Emporia  the  next  morning  to  consult  his 
lawyer,  and  promised  that,  if  she  would  go  along  with  him  and  be  mar- 
ried, he  would  make  a  warranty  deed  of  the  land  to  her,  and  make 
over  to  her  his  personal  property."  It  also  appears  from  the  affida- 
vits that  the  note  sued  on  was  given  by  the  defendant  to  plaintiff  for 
a  portion  of  the  purchase  price  of  the  land  attached  in  this  case,  and 
that  upon  the  giving  of  the  note  plaintiff  desired  the  execution  of  a 
mortgage  on  the  land  by  defendant  as  security,  but  defendant  rep- 
resented that  he  was  unwilling  to  place  any  incumbrance  on  the  land, 
but  promised  and  agreed  with  plaintiff  that,  if  he  would  take  the  note 
vitboat  a  mortgage  on  the  land,  he  would  give  the  plaintiff  good  se- 
curity for  the  payment  of  the  note  outside  of  the  land,  by  good  in- 
dorser  or  otherwise,  to  plaintiff's  satisfaction ;  that  plaintiff,  relying 
upon  these  promises,  delivered  to  him  the  deed  to  the  land  attached, 
and  took  the  note ;  that  immediately  thereafter  defendant  executed 
to  other  parties  a  mortgage  upon  the  land  in  question,  including  other 
lands,  securing  the  amount  of  $1,250,  and  in  a  few  months  executed 
a  second  mortgage  9.Iso  to  other  parties  embracing  the  same  land«  to 
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secure  $256.20.     The  defendant  attempted  to  avoid  the  effect  of  the 
evidence  of  Jennie  Shoup  by  stating  that  his  promise  to  deed  her  his 

farm  was  said  jokingly ».    He  denied  that  he  told  her  that  be 
*569     woald  convey  to  her  his  personal  property.     In  view  *of  other 

questionable  transactions  to  which  the  defendant  was  a  party, 
we  do  not  think  his  evidence  worthy  of  much  consideration. 

The  district  judge  ought  not  to  have  received,  as  against  the  ob- 
jection of  the  plaintiff,  the  various  affidavits  of  witnesses  tending  to 
{)rove  that  the  defendant's  reputation  for  honesty  and  fair  dealing 
was  good.  Simpson  v.  Westenberger,  28  Kan.  *766.  Taking  the 
whole  record  together,  we  are  satisfied  that  there  was  ample  evidence 
presented  to  the  district  judge  to  sustain  the  plaintiff's  a£Sdavit  for 
attachment,  and  the  ruling  discharging  the  attachment  was  erro- 
neous. 

The  order  and  judgment  of  the  district  court  will  therefore  be  re- 
versed, and  the  cause  remanded. 

Valentine,  J.,  concurring. 

Bbeweb,  J.     I  concur  in  the  judgment  of  reversal. 


H.  W.  Ids,  Beceiver,  etc.,  v.  John  Finnebam. 

January  Term,  1883. 

1.  Taxation:  Act  of  1879.  The  act  of  the  legislature  of  Kansas  of  1879, 
(Laws  1879,  c.  43;  Comp.  Laws  1879.  p.  965,  par.  5911,)  authorizing  county 
commissioners  to  dispose  of  lands  and  town  lots  lield  by  the  county  for 
delinquent  taxes,  is  not  unconstitutional  or  void. 

2«  :  Tax  Deed  as  Evidence.    A  tax  deed  issued  upon  a  ttix-sale 

certificate,  Issued  and  assigned  under  said  act  of  1879,  is  prima  facie 
evidence  of  title  and  of  the  regularity  of  all  prior  tax  proceedings,  the 
same  as  other  tax  deeds  issued  upon  tax-sale  certificates  issued  under  the 
general  tax  laws  of  Kansas. 

3.  :  Deed  not  Void  on  Faoe.    Where  a  tax  deed  shows  upon  its 

face  the  amount  of  the  taxes  for  which  the  land  was  originally  sold,  and 
then  shows  the  aggregate  amount  of  taxes  for  subsequent  years  charged 
up  to  such  sale,  and  further  shows  that  the  tax-sale  certificate  was  issued 
more  than  three  years  after  the  sale,  but  includes  therein  delinquent 
taxes  which  had  not  been  delinquent  for  three  years,  and  such  tax-sale 
certificate  was  issued  and  assigned  under  the  said  act  of  1879,  for  less 

*570  than  the  ^amount  of  taxes  and  interest  actually  due  upon  the  land. 
heldt  that  such  tax  deed  is  not  for  the  above  reasons  necessarily  void 
upon  its  face. 

4«  :  Date  of  Bight  to.  Where  a  person  owning  such  a  tax-sale  cer- 
tificate applies,  in  1880,  to  the  couuty  clerk  to  have  a  tax  deed  issued 
thereon,  and  the  county  clerk  issues  a  defective  and  informal  tax  deed, 
void  upon  its  face,  and  in  1883,  after  section  8,  o.  114,  Laws  1881,  relat- 
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Ing  to  floatlDg  liens,  took  effect,  issues  a  correct  and  formal  tax  deed, 
Md,  that  the  right  of  the  party  in  the  present  case  to  a  good  and  formal 
tax  deed  dates  from  the  time  when  he  first  made  his  application  therefor; 
and  therefore  that  said  section  8  does  not  apply  to  the  tax  deed  issued  in 
the  present  case  in  1888. 

5. .    Other  questions  discussed  In  the  opinion. 

Error  from  Leavenworth  district  coart. 

Action  brought  by  H«  W.  Ide,  as  receiver  of  the  Kansas  Insurance 
Company,  against  George  B.  Hines  and  others,  to  foreclose  a  note 
and  a  mortgage.  Finneran,  with  other  persons,  was  made  a  defend- 
ant therein.  At  the  December  term,  1882,  of  the  district  court, 
Finneran  had  judgment  against  the  plaintiff,  who  brings  the  case 
here. 

/f .  W.  Ide,  plaintiff  in  error,  for  himself, 

Thos.  P,  Fenlon,  for  defendant  in  error, 

Yai«entine,  J.  This  case  comes  up  from  the  district  court  of  Leav- 
enworth county,  and  the  questions  involved  therein  arose  in  a  suit 
by  the  plaintiff  in  error  to  foreclose  a  note  and  a  mortgage  given  by 
George  B.  Hines  and  D.  W.  Eaves  and  their  wives,  on  several  tracts 
of  land  embracing  lot  No.  2  of  Diefendorf  s  subdivision.  A  great 
many  persons  supposed  to  have  some  lien  on  or  interest  in  portions 
of  the  mortgaged  premises  were  made  defendants,  including  the  de- 
fendant in  error.  The  latter  answered,  setting  up  a  claim  of  title 
to  the  lot  aforesaid.  The  rest  of  the  defendants  were  duly  served 
with  summons,  either  personally  or  by  publication,  and  the  action 

stood  regularly  for  trial  at  the  December  term,  1882,  and  came 
*571    on  for  final  hearing  on  the  eleventh  day  of  January,  1888.    *  A 

jury  was  waived  by  all  the  parties  who  appeared,  and  the  cause 
was  submitted  to  the  court  for  trial.  After  the  plaintiff  had  proved 
the  transfer  of  the  note  and  the  mortgage  to  himself  and  introduced 
them  in  evidence,  the  defendant  in  error  offered  some  tax  proceed- 
ings in  evidence  to  support  his  claim  of  title  to  said  lot.  These  pro- 
ceedings, so  far  as  they  were  embraced  in  his  offer,  consisted  of  tax 
levies  of  1878  up  to  1878,  inclusive,  by  the  commissioners  of  said 
eoanty;  the  record-book  of  delinquent  tax  sales  of  1874,  showing  the 
sale  of  the  lot  aforesaid  to  the  county  on  May  12, 1874,  for  the  taxes 
of  1873,  for  the  sum  of  $8.92,  and  ajso  showing  the  subsequent  taxes 
up  to  and  including  1878,  amounting  to  $10.58,  exclusive  of  interest, 
charged  up  to  said  sale;  also  the  proceedings  of  the  county  board, 
dated  March  5,  1880,  which  were  claimed  to  show  a  compromise  of 
the  taxes  aforesaid,  and  to  authorize  an  assignment  of  the  tax-sale 
certificate  to  Finneran  for  $18;  also  the  tax-sale  certificate  and  its 
assignment  to  the  defendant  in  error  by  the  county  clerk;  and  also 
two  tax  deeds  for  said  lot,  both  based  on  the  aforesaid  tax  proceed- 
ings, tb^  first  dated  October  2, 1880,  and  the  other,  January  11, 1898 ; 
the  latter  aetually  issued  during  the  progress  of  the  trial. 
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The  plaintiff  in  error  dnly  objected  to  all  this  evidence  as  not  suffi- 
cient to  transfer  the  title  to  the  property  mentioned,  and  as  being  in- 
competent and  irrelevant.  The  court  sustained  the  objection  as  to  the 
first  tax  deed,  but  overruled  the  objection  as  to  all  the  other  evidence 
offered,  and  received  the  proceedings  in  evidence,  holding  that  the  first 
tax  deed  was  void  upon  its  face,  and  that  the  second  one  was  regular 
and  valid,  notwithstanding  all  the  objections  thereto,  bat  required 
the  defendant  in  error  to  amend  his  answer  so  as  to  make  it  conform 
to  the  evidence  introduced  in  the  case ;  and  then  the  court  rendered 
judgment,  including,  among  other  things,  a  judgment  against  the 
plaintiff  as  to  said  lot,  vesting  the. absolute  title  thereto  in  the  de« 
fendant  in  error,  free  from  all  liens  under  the  plaintiff's  mortgage^ 
It  is  this  particular  judgment  concerning  lot  No.  2  in  Diefen- 
*572  dorf  s  subdi*vision,  of  which  the  plaintiff  in  error  now  com- 
plains. He  does  not  seek  to  disturb  anything  else  in  the  gen- 
eral judgment.  The  plaintiff  in  error  presents  several  questions  to 
this  court,  which  we  shall  now  proceed  to  consider  in  their  order. 

1.  The  plaintiff  in  error  claims  that  the  compromise  law  of  1879, 
(Laws  1879,  c.  43;  Comp.  Laws  1879,  p.  965,  par.  5911,)  under  which 
the  defendant's  tax-sale  certificate  and  tax  deeds  were  issued,  is  un- 
constitutional and  void,  being,  as  he  claims,  in  contravention  of  that 
provision  of  section  1,  art.  11,  of  the  constitution  of  Kansas^  which 
declares  that  "the  legislature  shall  provide  for  a  uniform  and  equal 
rate  of  assessment  and  taxation."  Gotinsel  for  plaintiff  in  error  has 
made  an  able  and  ingenious  argument  to  show  that  this  compromise 
law  of  1879  has  the  effect,  if  enforced,  to  render  the  rate  of  taxation 
in  the  various  counties  of  the  state  unequal  and  not  uniform;  and  he 
also  claims  that  it  tends  to  disturb  quasi  vested  rights.  We  have 
carefully  considered  his  argument,  and  with  some  doubts  and  hesita- 
tion have  arrived  at  a  different  conclusion;  and  while  we  agree  in 
holding  that  the  compromise  law  of  1879  is  not  void,  absolutely  and 
entirely,  if  void  in  some  particulars,  we  have  not  arrived  at  that  con- 
clusion by  entirely  the  same  course  of  reasoning,  and  hence  we  do 
not  think  that  it  is  necessary  to  state  our  reasons.  We  simply  state 
that  we  think  that  the  compromise  law  of  1879  is  constitutional  and 
valid,  so  far  as  it  has  application  to  this  case;  and  beyond  this  we 
express  no  opinion. 

2.  The  plaintiff  in  error  also  claims  that,  even  if  the  compromise 
law  of  1879  is  constitutional  and  valid,  still,  that  tax  deeds  issued 
under  it  are  not  prima  facie  evidence  of  title,  or  of  the  regularity  of 
the  prior  tax  proceedings  -upon  which  such  tax  deeds  are  founded ; 
and  that  section  188  of  the  general  tax  law  can  have  no  application 
to  such  tax  deeds.  This  claim  is  not  tenable.  The  compromise  stat- 
ute provides,  among  other  things,  that  when  the  compromise  is  con- 
summated the  county  treasurer  shall  execute  and  the  county 

*573     elerk  as*sign'  a  tax-sale  certificate  for  the  labdd  for  the  amoont 
of  the  taxes  agreed  upon  by  the  compromise;  and  that  such  **a8^ 
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signment  shall  have  the  same  force  and  efEeot  as  if  the  full  amount 
of  all  taxes,  interest,  and  penalties  had  been  paid  therefor/' — mean- 
ing, of  coarse,  that  the  tax-sale  certificate  issued  and  assigned  in  this 
mode  shall  be  just  as  good,  and  have  the  same  force  and  effect,  as  a 
tax-sale  certificate  issued  and  assigned  in  any  other  mode ;  the  only 
difference  between  the  two  modes  being  that  in  one  the  full  amount 
of  the  taxes,  interest,  penalties,  and  costs  is  paid,  while  in  the  other  it 
is  not ;  and  a  tax  deed  issued  upon  a  tax-sale  certificate  issued  and 
assigned  in  the  ordinary  way  under  the  general  tax  laws,  is  ungues* 
tionably  prima  facie  evidence  of  title,  and  of  the  regularity  and  va- 
lidity of  all  prior  tax  proceedings.  We  think  that  section  188  of  the 
general  tax  law  has  application  to  the  tax  deed  issued  in  this  case, 
as  well  as  to  all  other  tax  deeds. 

3.  The  plaintiff  in  error  further  claims  that  even  granting  that 
the  compromise  law  of  1879  is  valid,  and  that  tax  deeds  issued  un- 
der it  are  prima  facie  evidence  of  the  regularity  of  all  prior  pro- 
ceedings, yet  that  the  deed  issued  in  the  present  ease,  and  held  to 
be  valid  by  the  court  below,  was  void  upon  its  face  for  the  following 
reasons:  (1)  Because  the  subsequent  taxes  for  five  years  charged 
Qp  to  the  sale  of  1874,  were  all  lumped  in  one  gross  sum ;  (2)  be- 
cause the  tax  deed  showed  that  taxes  which  had  not  been  delin- 
quent for  three  years  were  included  in  the  compromise;  and  there- 
fore, (3)  because  the  tax  deed  also  showed  that  instead  of  the  com- 
promise being  for  less  than  the  amount  of  taxes  due  it  was  for  a 
greater  sum.  We  do  not  think  that  any  of  these  reasons  for  claim- 
ing that  the  tax  deed  is  void  upon  its  face  is  sufBcient.  The  tax  deed 
shows  the  amount  of  taxes  for  which  the  land  was  originally  sold, 
and  then  shows  the  aggregate  amount  of  taxes  for  the  next  five 
years,  which  were  charged  up  to  this  sale.  This,  we  think,  was  suj£- 
cient;  or  at  least  the  failure  to  show  the  amount  of  taxes  in  further 

detail  does  not  render  the  tax  deed  void.  See  section  139  of 
*574  the  tax  law.  We  also  think  it  was  perfectly  ^competent  un- 
der the  compromise  law  of  1879,  for  the  county  commissioners 
to  compromise  and  sell  the  tax-lien  interest  of  the  public  upon  the 
land  for  all  the  delinquent  taxes  then  due  upon  the  land  and  charged 
ap  against  the  land  to  one  single  sale;  and  we  do  not  think  that  the 
tax  deed  shows  that  a  greater  amount  was  paid  on  the  compromise 
than  the  taxes  and  interest  which  were  then  actually  due  upon  the 
land;  indeed  it  aatually  ehows  that  a  mudh  less  amount  was  paid« 

4.  The  plaintiff  in  error  also  claims  that  the  tax  deed  is  void  un- 
der section  3,  chapter  114,  of  the  Laws  of  1881,  relating  to  floating 
liens.  Now,  the  fact  is  that  the  defendant  presented  his  tax-sale 
certificate  and  demanded  a  deed  prior  to  the  passage  of  the  act  of 
1881,  and  therefore  his  right  to  a  good  and  valid  tax  deed  was  .fixed 
and  vested  under  the  law  of  1879,  and  prior  to  the  passage. of  the  act 
of  1881.  The  failure  of  the  county  clerk  in  the  first  instance  to  issue 
a  correct  and  formal  tax4eed  cannot  affect  the  rights  of  the  defend- 
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ant;  bis  right  to  obtain  a  correct  and  formal  tax  deed  continued  from 
the  time  when  he  first  demanded  the  same  np  to  the  time  when  be 
received  it,  although  he  did  not  receive  it  until  January  11»  1883. 
and  until  after  the  act  of  1881  had  been  passed,  requiring  that  any 
person  obtaining  an  assignment  of  a  tax-sale  certificate  shall  present 
the  same  to  the  county  clerk  and  obtain  a  tax  deed  thereon  within 
cue  year  after  the  date  of  such  assignment. 

5.  It  is  also  claimed  by  the  plaintiff  in  error  that  the  tax  deed  in 
ihe  present  case  is  void  for  the  reasons:  (1)  That  some  of  the  taxes 
which  were  charged  against  the  land  and  afterwards  compromised 
were  illegal ;  (2)  that  the  proceedings  of  the  county  board,  as  shown 
in  evidence,  were  not  sufficient  to  authorize  a  compromise  and  an  as- 
signment of  the  tax-sale  certificate  to  the  defendant ;  and  for  other 
supposed  irregularities,  which  we  do  not  think  it  necessary  to  men- 
tion. It  is  certainly  not  shown  that  the  original  tax  sale  of  the  land 
in  1874  for  the  taxes  of  1873  was  invalid,  or  that  such  sale  included 
any  illegal  taxes ;  and  there  is  not  the  slightest  room  for  claim- 
*67&  ing  that  the  amount  paid  on  the  compromise  *for  the  taxes  of 
the  subsequent  five  years  was  greater  than  the  amount  of 
legal  taxes  and  interest  due  on  the  land,  aside  from  all  the  illegal 
taxes  that  may  possibly  have  been  assessed  against  the  land  for  any 
one  or  all  of  those  five  years ;  and  we  do  not  think  that  the  record 
of  the  proceedings  of  the  county  board  shows,  or  tends  to  show,  that 
the  tax  deed  is  void.  Mere  irregularities  never  render  a  tax  deed 
or  any  tax  proceedings  void.     Gomp.  Laws  1879,  o.  107,  §  139. 

We  think  the  tax  deed  in  the  present  case  is  prima  facie  valid,  and 
there  is  nothing  in  the  case  showing  that  it  is  void ;  and  the  judg- 
ment of  the  court  below  will  therefore  be  affirmed. 

Brbwbb,  J.  I  concur  in  the  foregoing  opinion,  but  desire  to  add  a 
word  or  two  in  explanation.  I  agree  that  the  compromise  law  of 
1879,  referred  to,  is  constitutional  so  far  as  it  applies  to  the  facts  of 
this  case;  or,  perhaps  I  should  say  more  correctly,  that  I  do  not  think 
that  it  so  plainly  conflicts  with  the  constitution  that  the  courts  are 
justified  in  pronouncing  it  unconstitutional.  It  will  be  seen  that  that 
law  has  a  twofold  operation.  One  is  applied  to  past  taxes,  and  the 
other  has  reference  to  those  which  shall  hereafter  be  levied.  This 
case  includes  only  taxes  accumulated  before  the  passage  of  the  law. 
Now,  so  far  as  that  act  authorizes  the  disposition  of  already  accumn- 
lated  tax  property,  I  think  it  must  be  sustained.  But  so  far  as  it  at- 
tempts to  lay  down  a  rule  for  future  taxes,  I  do.not  think  it  valid.  I 
appreciate  fully  the  force  of  the  argument  made  by  plaintiff  in  error, 
and  that  that  logic  carried  out  strictly  makes  against  the  validity  of 
the  act,  both  as  to  past  and  future  taxes.  And  yet,  as  to  past  taxes, 
already  accumulated  tax  properties,  it  seems  to  me  that  a  far-reaoh- 
ing  necessity  compels  the  court  to  uphold  the  validity  of  such  an  act 
as  this.    It  is  in  some  respects  in  the  nature  of  a  bankrupt  law,  an- 
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thorising  eoanties  to  dispose  of  aocamulatod  tax  properties,  which 
otherwise  mast  remain  in  their  possession — a  possession  which  not 

only  brings  nothing  to  the  pablic,  but  also  prevents  the  prop- 
*576    ertj  from  thereafter  respondifig  to  the  demands  of  taxa*tion. 

We  cannot  ignore  the  fact  that  occasionally,  owing  to  a  change 
in  the  valne  of  real  estate,  or  the  negligence  of  the  owner,  or  other 
causes,  there  accumulates  upon  a  tract  of  land  an  amount  of  taxes, 
interest,  and  penally,  which  exceeds  the  actual  value  of  the  property. 
In  such  a  case,  the  interest  of  the  public,  as  well  as  of  the  individual, 
demands  a  compromise,  and  that  such  accumulated  taxes  be  reduced 
to  such  a  snm  as  will  justify  the  owner  in  relieving  the  property  from 
the  burden,  and  thereafter  improving  it.  Such  a  compromise  not 
only  secures  to  the  public  some  portion  of  the  accumulated  taxes,  but 
also  places  the  property  in  the  future  on  the  list  of  paying  property, 
and  thus  doubly  benefits;  so  that  as  a  mere  authority  to  the  county 
commissioners  to  dispose  of  their  accumulated  tax  properties,  I  think 
the  law  can  be  sustained.  But  so  far  as  it  lays  down  provisions  for 
the  future,  which  invite  non-payment  by  tax-payers,  with  a  view  to 
future  adjustment  and  compromise,  I  think  it  isobnoxious  to  the  claims 
made  by  counsel.  It  tends  to  inequality,  is  an  invitation  to  neglect 
the  payment  of  taxes,  and  cannot  be  sustained. 

H0RTON9  0.  J.     I  agree  fully  with  the  above  and  foregoing. 


DiNixL  Abmbl  and  another  v»  John  J.  Layton  and  others.' 

January  Term,  1888. 

1.  Verdict:  Supreme  Court*  In  an  action  tried  by  a  Jury,  where  one  of 
the  prindpai  issues  in  the  case  is,  what  is  the  nature  and  character  of  a 
certain  parol  agreement  previously  entered  into  between  the  parties,  and 
the  case  is  submitted  to  the  jury  upon  conflicting  and  contradictory  parol 
evidence,  and  the  jury  find  in  favor  of  one  party  and  against  the  other, 
and  there  is  sulUcient  evidence  to  sustain  the  verdict  of  the  jury,  and 
the  court  below  sustains  the  verdict,  held,  that  in  the  supreme  court  the 
verdict  as  to  the  nature  and  character  of  the  parol  agreement  will  be  con- 
sidered conclusive. 

Contract:  Case  at  Bar.    The  plaintiff,  under  a  written 


^577  contract,  furnished  to  the  defendant  certain  cattle  *to  keep,  feed,  and 
take  care  of  for  a  certain  number  of  years,  the  cattle  in  the  mean  time 
to  remain  the  property  of  the  plaintiff,  and  at  the  end  of  such  time  to  be 
divided  between  the  plaintiff  and  the  defendant,  the  defendant  to  receive 
a  portion  of  the  cattle  as  his  own.  and  the  plaintiff  to  take  the  other  por- 
tion; but  before  thv^  expiration  of  such  time  the  plaintiff  took  away  a 
portion  of  the  cattle  under  a  parol  agreement  then  entered  into  between 

'Aoolber  case  growing  oat  of  this  controveroy,  Armel  v.  Lay  ton,  83  Kan.  41,  6  Pac 
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the  parties.  The  defendant  afterwards  claimed  that  snch  parol  agree- 
ment was  that  the  plaintiff  should  return  the  cattle  thus  taken  away 
from  him,  at  some  time  during  the  next  spring,  or,  if  the  plaintiff  should 
elect  not  to  return  the  same,  t^en  that  the  cattle  so  taken  away  should 
become  the  absolute  property  of  the  plaintiff,  and  the  cattle  remaining 
with  the  defendant  should  become  the  absolute  property  of  the  defend- 
ant;' but  the  plaintiff  claimed  that  no  such  agreement  was  entered  into. 
When  the  next  spring  came  plaintiff  elected  to  retain  the  cattle  which  lie 
had  taken  away,  and  refused  to  return  them  to  the  defendant.  There 
was  evidence  introduced  on  the  trial  sufficient  to  *pTOWQ  the  said  parol 
agreement  as  it  was  claimed  to  be  by  the  defendant;  but  the  evidence 
was  conflicting  and  contradictory  upon  this  point.  The  jury  found  in 
favor  of  the  defendant,  and  the  trial  coui-t  snstained  the  verdict.  Held, 
that  the  verdict  of  the  jury  will  be  considered  conclusive  in  the  supreme 
court. 

3,  .  ^nd  in  such  a  case,  whether  the  said  parol  agreement  be  consid- 
ered as  a  sale  or  barter  of  the  cattle  upon  condition,  the  condition  being 
the  election  of  the  plaintiff  at  the  next  spring  to  retain  the  cattle  taken 
away  by  him,  or  be  considered  as  a  common-Iaw  chattel  mortgage,  the 
verdict  of  the  jury  mast  be  sustained;  for  in  either  case  the  agreement 
would  be  valid.  And  even  if  it  be  considered  merely  as  a  common-la\r 
chattel  moilgage.  still,  as  the  plaintiff  is  in  default,  he  has  no  right  to  a 
return  or  the  possession  of  the  mortgaged  cattle  still  remaining  in  the 
possession  of  the  defendant. 

4. .    The  form  of  the  verdict  and  the  judgment  in  this  case  commei^ted 

on,  and  held  to  be  sufficient. 

I. 

Error  from  Allen  district  court. 

The  case  is  stated  in  the  opinion. 

Gates  dt  Keplinger,  for  plaintiffs  in  error. 

John  R,  Goodin  and  J.  E.  Pickett,  for  defendants  in  error. 

*578  *Valentinb,  J.  This  was  an  action  of  replevin,  brought  by 
Daniel  Armel  and  Thomas  Jones,  partners  as  Armel&  Jones, 
against  John  J.  Layton,  John  Doe,  and  Bicbard  Doe,  whose  real 
names  are  unknown,  to  recover  one  hundred  and  nineteen  head  of 
cattle.  The  cattle  were  replevied, — sixteen  head  thereof  being  taken 
from  the  possession  of  Layton,  and  the  other  one  hundred  and  three 
head  being  taken  from  the  possession  of  Butler  Wood.  Wood  after- 
wards appeared  in  the  case  in  the  place  of  John  Doe.  Both  Layton 
and  Wood  answered,  each  answering  separately,  and  each  filing  a 
general  denial.  The  issues  in  the  case  were  therefore  as  follows:  (1) 
Were  the  plaintiffs,  Armel  &  Jones,  the  owners  of  the  property  in 
controversy  at  the  time  of  the  commencement  of  this  action?  (2) 
Had  they  the  right  to  the  immediate  possession  of  the  property  at  that 
time  ?  (3)  Were  the  defendants  Layton  and  Wood,  or  either  of  them, 
wrongfully  detaining  the  cattle  from  the  plaintiffs  at  the  time  they 
were  replevied  ?  The  burden  of  proof  with  respect  to  each  of  these 
issues  rested  upon  the  plaintiffs,  and,  unless  they  could  affirmatively 
maintain  each  and  all  of  these  issues,  they  would  necessarily  fail  in 
their  action.     A  trial  was  had  before  the  court  and  a  jury.     A 
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amoant  of  conflicting  testimony  was  introdaced,  and  upon  the  plead- 
ings and  the  evidence  the  jary  foand  in  favor  of  the  defendants,  and 
against  the  plaintiffs,  and  jadgment  was  rendered  accordingly.  The 
plaintiffs  now  seek  to  reverse  this  jadgment  by  bringing  petition  in 
error  and  a  "case  made"  to  this  court. 

The  plaintiffs  claim,  as  a  principal  ground  for  error,  that  the 
verdict  of  the  jury  is  against  the  law  and  the  evidence;  but  they 
also  claim,  incidentally,  that  the  court  below  misdirected  the  jury 
in  one  of  its  instructions;  and  they  further  claim  that  the  judg- 
ment rendered  is  erroneous,  and  ^'intensifies  the  errors  of  the  ver- 
dict."    These  are  about  the  only  alleged  errors  presented  for  our 

consideration. 
*579    *The  facts  of  the  case  are  substantially  as  follows:     The 

plaintiffs  originally  owned  the  cattle  in  controversy.     In  Oc- 
tober, 1877,  while  the  plaintiffs  still  owned  the  cattle,  a  contract  was 
made  between  the  plaintiffs  and  Layton,  by  virtue  of  which  the  lat- 
ter was  to  keep  and  feed  the  cattle  in  controversy,  together  with 
other  cattle  belonging  to  the  plaintiffs,  for  the  periods  of  time  here- 
after mentioned.     One  lot  of  these  cattle,  which  was  afterwards 
spoken  of  in  the  evidence  as  the  '*big  steers,**  was  to  be  kept  two 
years;  at  the  end  of  which  time  there  was  to  be  a  division,  Layton 
to  receive  two-fifths  thereof  as  bis  own,  and  the  plaintiffs  the  other 
three-fifths.     Another  lot,  which  includes  that  portion  of  the  cattle 
now  in  controversy,  which  was  replevied  from  Wood,  was  to  be  kept 
three  years;  at  which  time  there  was  to  be  a  division,  Layton  to  re- 
ceive and  own  one-half,  and  the  plaintiffs  the  other  half.     There  was 
also  a  lot  of  cows,  which  Layton  was  to  keep  three  years;  at  which 
time  the  increase  Was  to  be  divided,  and  the  cows  returned  to  the 
plaintiffs.     These  cows  had  six  calves  at  the  time  when  the  action  of 
replevin  was  commenced,  which  cows  and  calves  are  the  cattle  which 
\vere  replevied  from  Layton.     Under  said  contract  the  title  to  the 
eattle  was  to  remain  in  the  plaintiffs  until  the  division  thereof,  and 
the  plaintiffs  in  the  mean  time  were  to  have  a  lien  on  Layton 's  in- 
terest therein  for  the  faithful  performance  of  the  contract,  as  well  as 
for  advances  that  might  be  made  by  the  plaintiffs.     The  contract  was 
dnlj  filed  as  a  chattel  mortgage,  and  kept  alive  as  such  by  affidavit, 
as  provided  by  statute.     About  the  first  of  November,  1878,  the  *'big 
steers,"  fifty-five  in  number,  were  returned  to  the  plaintiffs  in  pursu- 
ance of  an  agreement  then  entered  into  between  the  plaintiffs  and 
Layton.     As  to  what  this  agreement  was  the  parties  do  not  agree, 
and  the  evidence  introduced  by  the  parties  respecting  it  is  irrecon- 
cilably conflicting.    The  agreement  was  made  between  Armel,  on  the 
part  of  Armel  &  Jones,  and  Layton  for  himself.     Layton  contends, 
in  substance,  that  the  agreement  between  himself  and  Armel  was 

substantially  that  Armel  might  take  the  "big  steers"  away, 
*580    and  keep  them  until  *8ome  time  in  the  spring  of  1879,  and 

then  return  them  to  Layton;  but  that  if  Armel  should  not  re- 
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torn  them  within  that  time,  then  that  the  transaotion  shonld  be  con- 
sidered as  a  division  of  the  cattle,  Armel  to  keep  and  own  the  "big 
steers/'  and  Lay  ton  to  keep  and  own  the  other  cattle  still  remaining 
in  his  possession ;  while  Armel,  on  the  other  side,  claims  that  he  was 
to  take,  and  did  take,  the  ''big  steers"  from  Lay  ton  for  no  other  reason 
than  that  Lay  ten  did  not  have  feed  to  winter  them;  and  that  not  one 
word  was  said  by  either  of  the  parties,  nor  one  thought  entertained 
by  himself,  as  to  whether  the  "big  steers"  should  ever  be  returned 
again  to  Layton  or  not;  and  that  there  was  no  arrangement  or  agree- 
ment made  between  the  parties  at  that  time  with  respect  to  the  cattle 
which  still  remained  in  Layton's  possession,  and  nothing  said  that 
could  possibly  change  or  modify  the  original  contract  in  the  slightest 
degree  with  respect  to  the  cattle  still  remaining  in  Layton's  posses- 
sion. Both  Layton  and  Armel  testified  in  the  case,  and  both  testified 
with  regard  to  this  subsequent  agreement.  Layton  was  corroborated 
by  three  other  witnesses,  while  Armel  was  corroborated  by  only  one, 
if,  indeed,  he  was  corroborated  by  any.  Opon  the  terms  of  this 
agreement  the  decision  of  the  entire  case  depends.  If  Layton  is 
correct,  the  decision  of  the  court  below  was  rightfully  rendered  in 
favor  of  the  defendants;  but,  if  Armel  is  correct,  the  decision  should 
be  rendered  in  favor  of  the  plaintiffs.  The  next  spring  came  and 
passed,  and  Armel  failed  and  refused,  even  upon  request,  to  return 
the  "big  steers,"  as  Layton  claims  he  agreed  to  do;  and  Layton 
then,  about  the  first  of  June,  1879,  sold  the  second  lot  of  cattle,  103 
head,  to  Butler  Wood  for  $1,948,  and  Wood  immediately  took  pos- 
session of  them.  Afterwards,  but  within  a  few  days,  the  plaintiffs 
replevied  these  cattle  from  Wood,  and  replevied  the  cows  and  calves 
from  Layton.  The  replevin  suit  in  which  these  tsattle  were  replevied 
from  Wood  and  Layton  was  a  joint  suit,  brought  against  Wood  and 

Layton  jointly. 
*581  We  think  it  will  now  appear  that  the  decision  of  this  case  ^de- 
pends entirely  upon  the  character  of  the  parol  contract  entered 
into  between  Armel  and  Layton,  about  November  1, 1878;  and,  with 
reference  to  this  contract,  we  think  the  instructions  of  the  court 
below  were  at  least  as  fair  towards  the  plaintiffs  as  they  had  any  right 
to  demand.  The  court  below  instruced  the  jury,  in  substance,  that 
the  plaintiffs  were  entitled  to  recover,  unless  this  subsequent  parol 
agreement  made  in  the  fall  of  1878  between  Armel  and  Layton  was 
substantially  what  Layton  claimed  it  to  be;  and  the  court  charged 
specifically  that  the  burden  of  proving  this  subsequent  parol  agree- 
ment rested  wholly  upon  the  defendants.  The  court  also  instructed 
the  jury,  in  substance,  that  if  the  defendant  Layton  did  not  fully 
comply  with  all  the  terms  and  requirements  of  the  original  written 
contract  made  between  Layton  and  the  plaintiffs  in  the  fall  of  1877, 
up  to  the  time  Layton  claims  that  the  "big  steers'*  were  to  be  returned 
to  him,  or  if  the  subsf^quent  parol  contract  did  not  by  its  terms  make 
Layton  the  absolute  owner  of  the  cattle  remaining  in  his  poBsession 
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at  the  time  when  Layton  claims  that  the  '^big  steers"  should  have 
been  retamed  to  him,  the  plaintiffs  should  recover.  The  court  also 
instructed  the  jury  that,  if  the  subsequent  parol  agreement  merely 
gave  the  cattle  to  Layton  to  hold  as  a  security  or  pledge,  then  that  the 
plaintiffs  were  entitled  to  recover.  We  think  this  was  as  favorable  to 
the  plaintiffs  as  they  could  reasonably  ask.  The  instructions  which 
have  been  specially  pointed  out  to  us  by  the  plaintiffs,  and  with  regard 
to  which  a  claim  of  error  is  made,  read  as  follows : 

"But  it  is  claimed  by  the  defendants  that  since  the  execution  of  the  writ- 
ten contract  entered  into  by  Armel  &  Jones  and  Layton,  and  since  the  parties 
entered  upon  the  execution  of  the  same,  a  subsequent  agreement  was  mnde 
between  them,  by  which  the  plaintiffs  were  to  take  away  a  portion  of  the  con- 
tract cattle  designated  during  the  trial  as  the  'big  cattle,^  for  the  purpose  of 
feeding  during  the  winter  and  returning  to  Layton  in  the  next  spring  to  herd 
and  care  for  under  the  original  contract.  And  the  defendant  Layton  further 
claims  that  by  the  terms  of  this  subsequent  agreement,  upon  a  failure  of  the 
plaintiffs  to  return  the  big  steers  at  the  time  agreed  upon,  the  failure 
*582  gave  to  him  (Layton)  the  absolute  ownership  *or  right  to  retain  as 
his  own  all  cattle  remaining  with  him  at  the  time  the  big  ciittle  were 
taken  away  from  him  under  this  subsequent  agreement.  If  such  agreement 
was  made,  it  is  valid  and  binding  upon  the  parties  to  this  action;  and,  if  not 
complied  with  by  the  plaintiffs,  the  defendants  are  entitled  to  a  verdict,  as  I 
shall  now  explain.  *  *  *  If  you  find  from  the  evidence  that  the  parties, 
by  their  talks  or  agreements  had  or  made  subsequent  to  the  execution  of  the 
written  contract,  intended  that  the  defendant  Layton  should  not  be  consid- 
ered the  absolute  owner  of  the  cattle  left  with  him,  even  if  the  big  steel's  were 
not  returned  according  to  such  talks  or  agreements,  and  that  he  should  only 
hold  or  possess  them  as  security  or  as  a  pledge  that  the  big  cattle  would  be 
retoraed,  and  that  their  respective  Interests  should  remain  as  under  the  orig- 
inal or  written  contract,  then  you  should  find  for  the  plaintiffs/' 

The  103  herd  of  cattle  taken  from  the  possession  of  Wood  on  the  wiit 
of  replevin  were  allowed  to  remain  in  the  possession  of  the  plaintiffs. 
The  ten  cows  and  six  calves  taken  from  the  possession  of  Layton 
were  returned  to  him  on  a  redelivery  bond.  The  verdict  of  the  jury 
reads  as  follows : 

"We,  the  jury,  find  for  the  defendants  that  at  the  time  of  the  commencement 
of  this  action  they  were  the  owners  and  entitled  to  the  immediate  possession 
of  the  property  in  controversy;  that  the  same  (except  the  ten  cows  and  six 
calves)  U  now  wrongfully  detained  from  them  by  the  plaintiffs;  and  that  it 
is  of  the  value  of  •1,948." 

The  word  "it"  in  the  last  part  of  the  verdict  undoubtedly  means 
'the  property  in  controversy,"  *' wrongfully  detained  from  them  [the 
defendants]  by  the  plaintiffs ;"  that  is,  "the  property  in  controversy," 
'^except  the  ten  cows  and  six  calves."  This  property  was  sold  by 
Layton  to  Wood  for  $1,948,  just  what  the  jury  found  it  to  be  worth. 
We  do  not  think  that  the  value  of  the  property,  as  found  by  the  jury, 
was  intended  to  inclade  the  value  of  the  ten  cows  and  six  calves. 
We  think  the  judgment  substantially  follows  the  verdict.  At  least 
we  think  a  fair  and  reasonable  construction  of  both  the  verdict  and 
the  judgment  makes  the  two  harmonize.     The  defendants  already 
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baye  the  ten  cows  and  six  calves  in  their  possession,  and  these 
*583  they  are  entitled  to  retain;  and,  accord^^infi;  to  the  verdict* 
thev  are  entitled  to  recover  the  possession  of  the  103  head  of 
cattle,  now  in  the  possession  of  the  plaintiffs,  or  their  value  as  fixed 
by  the  jury  at  $1,948.  The  judgment  is  a  joint  judgment,  being 
rendered  in  favor  of  the  defendants  jointly  and  against  the  plaintiffs 
jointly.  The  plaintiffs  now  claim  that  this  is  erroneous,  forj^^etting, 
of  course,  that  they  jointly  prosecuted  the  defendants  jointly  for  a 
joint  wrong,  and  that  they  did  not  raise  any  question  in  the  court 
below  with  respect  to  the  several  rights  or  several  liabilities  of  the 
defendants.  But  if  the  plaintiffs  themselves  have  no  right  to  recover 
as  against  the  defendants,  or  either  of  them,  then  what  right  have 
they  to  dictate  as  to  how  the  judgment  should  be  rendered  as  between 
the  defendants,  or  to  say  bow  the  cattle  or  their  value  should  be  di* 
vided  as  between  the  defendants  ? 

With  respect  to  the  facts  of  this  case,  the  jury  found  in  favor  of 
the  defendants,  and  against  the  plaintiffs,  upon  conflicting  and  con- 
tradictory parol  testimony,  and  there  was  sufficient  testimony  to  sus- 
tain the  verdict.  This,  we  think,  ends  the  case  with  respect  to  the 
facts;  but  there  is  still  one  phase  of  the  case,  principally  legal,  which 
we  think  requires  a  few  words.  Suppose  that  Lay  ton's  title  to  the 
cattle  in  his  possession  at  the  time  that  Armel  failed  to  return  the 
*'big  steers"  was  that  of  a  mortgagee,  and  not  that  of  an  absolute 
and  unconditional  owner,  then,  bad  Layton  the  power,  as  against  the 
plaintiffs,  to  sell  a  portion  of  them,  and  to  keep  the  remaining  por- 
tion, as  he  did  in  this  case?  We  think  this  question  must  be  an- 
swered in  the  affirmative.  If  Layton  was  a  mortgagee,  he  must  ac- 
count, however,  to  his  mortgagor  for  the  surplus  over  and  above  what 
it  requires  to  make  him  whole,  while,  if  he  was  an  absolute  and  un- 
conditional owner  of  the  cattle,  he  will  not  be  required  to  render  any 
account  to  any  person.  That  he  was  not  a  mere  pledgee  without  title 
the  jury  have  certainly  found  by  their  verdict,  and  so  found  upon 
sufficient  evidence.  See  last  paragraph  quoted  above  of  the  instruc- 
tions of  the  court.  The  least  that  Layton  could  possibly  be, 
*584  under  the  verdiet,  would  be  a  mortgagee,  *with  power,  after 
default  on  the  part  of  Armel  to  return  the  "big  steers,"  to  dis- 
pose of  the  property  as  his  own  until  he  had  made  good  his  loss  occa- 
sioned by  Armel's  default.  Of  course  the  said  parol  agreement  be- 
tween Armel  and  Layton  was  not  a  statutory  chattel  mortgage,  for  such 
a  mortgage  should  be  in  writing;  but  if  it  was  not  a  contract  of  a  higher 
nature  than  a  chattel  mortgage,  if  it  was  not  such  a  contract  as  would 
transfer  to  Layton  an  absolute  and  unconditional  title  to  the  property 
on  default  of  Armel,  then  we  think  it  was  such  a  contract  as  would 
create  and  constitute  a  good  chattel  mortgage  at  common  law;  and 
in  either  case,  under  the  facts  as  found  by  the  jury,  we  think  the 
defendants  were  entitled  to  recover.  The  jury  probably  believed 
that  Layton,  by  virtue  of  the  contract  and  default  of  Armel,  became 
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the  absolate  and  unconditional  owner  of  the  cattle ;  that  the  contract 
and  the  default^  taken  together,  constitiited  a  final  division  of  the 
cattle, — the  plaintiffs  becoming  the  absolate  owners  of  the  ''big 
steers,"  and  Layton  becoming  the  absolute  owner  of  the  remaining 
cattle.  They  probably  believed  that  the  contract  amounted  to  a  sale 
or  barter  upon  condition,  the  condition  being  the  election  of  Armel  at 
the  next  spring  to  retain  the  '"big  steers,"  and  that,  when  the  condi- 
tion was  falfilled  by  Armel  electing  to  keep  the  "big  steers,"  the  sale 
or  barter  became  absolute;  and  that  the  contract  did  not  at  any  time, 
either  before  or  after  Armel's  election, — or  Armel's  default,  as  we  have 
generally  called  it, — amount  to  a  mere  security  of  any  kind.  It  must 
be  remembered,  however,  that  even  if  the  contract  amounted  to  only 
a  Becurity,  still  the  plaintiffs  are  in  default,  and  have  never  offered 
to  redeem  the  property  in  controversy  by  performing  their  part  of  the 
contract;  and  hence,  if  the  Supposed  security  amounts  to  a  chattel 
mortgage,  they  have  no  right  to  recover  the  possession  of  the  prop- 
erty in  this  action.  They  have  no  right  to  a  return  of  the  mortgaged 
cattle  while  thej  are  in  default. 

After  a  careful  consideration  of  all  the  questions  involved  in 
^585    this  case,  and  of  all  the  questions  presented  to  us  by  eoun'^sel, 

we  have  come  to  the  conclusion  that  no  substantial  error  was 
committed  by  the  court  below  as  against  the  plaintiffs;  therefore  the 
judgment  of  the  court  below  will  be  afirmed. 
(All  the  justices  concurring.) 


WiLiiiAH  Cranx  and  others  v.  Sibby  Fifps* 

January  Term,  1888. 

I.  Dower:  Divorce:  Error.  On  November  12,  1875,  and  prior  thereto, 
Burton  Crane  and  Sibby  Crane,  now  Sibby  Fipps,  were  husband  and 
wife.  On  that  day  Sibby  Crane  obtained  a  decree  granting  to  her  a  dU 
vorce  and  $50  alimony,  from  her  husband,  on  account  of  the  **fault"  and 
'"aggression''  of  her  husband.  At  the  time  when  the  decree  of  divorce 
was  rendered.  Burton  Crane  owned  240  acres  of  land  situated  in  John- 
son county,  KsLusas,  Afterwards,  Sibby  Crane  was  married  to  one  Joseph 
Fipps,  With  whom  she  is  still  living.  Afterwards,  Burton  Crane  died, 
leaving  seven  children  as  his  heirs.  Sibby  Crane  Fipps  afterwards  com- 
menced an  action  against  the  children  and  heirs  of  Burton  Crane,  asking 
to  have  ''her  dower"  ''set  off  to  her  in  the  lands  aforesaid. "  The  defend- 
ants demuired  to  the  plaintiff^s  petition,  on  the  ground  that  it  did  not  state 
facts  sufiEldent  to  constitute  a  cause  of  action,  and  the  court  below  over- 
ruled the  demurrer.    Held  error. 

2. :  Section  646  of  Code  Construed:  Inheritance.    And/urtJier 

hdd,  in  such  case,  that  that  provision  of  section  646  of  the  Civil  Code,  as 
amended  in  1870,  relating  to  dower^  was  not  intended  to  create  the  right 
of  dower,  but  was  simply  intended  to  reserve  to  a  divorced  wife  just  sui^h 
V.29K— 27 
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right  of  dower  as  she,  as  a  wife,  might  be  entitled  to  by  virtue  of  some  other 
statute  in  force  at  ttie  time  of  the  divorce,  and  notliing  more  nor  less; 
and  tliat  as  the  statutes  giving  the  right  of  dower  to  wives  or  widowa 
had,  in  1868,  been  repealed,  and  all  right  of  dower  had  been  abolished, 
and  as  no  new  law  giving  any  right  of  dower  had  subsequently  been  en- 
acted, such  provision  could  not  be  operative  in  the  present  case.  And 
further  held,  that  the  word  "dower"  in  said  provision  cannot  be  con- 
strued to  mekn  *'  1  n  her  itance. "  And  farther  held,  that  Sibby  Crane  Fipps 
has  no  interest  in  the  land  in  controversy. 

Error  from  Johnson  district  oonrt. 
•586     At  the  November  term,  1882,  of  the  district  court,  *plaintiff, 
Fipps,  had  judgment  against  defendants,  Crane  and  others, 
who  bring  the  case  to  this  court. 

GiU  d  Parker  and  Sam  E.  McCracken,  for  plaintififa  in  error. 
Burris  d  Little^  for  defendant  in  error. 

Valentine,  J.  On  November  12,  1875,  and  prior  thereto.  Burton 
Crane  and  Sibby  Crane,  now  Sibby  Fipps,  were  husband  and  wife. 
On  that  day,  Sibby  Crane  obtained  a  decree  granting  to  her  a  divorce 
and  $50  alimony,  from  her  said  husband,  on  account  of  the  "fault" 
and  "aggression"  of  her  husband.  At  the  time  when  the  decree  of 
divorce  was  rendered,  Burton  Crane  owned  240  acres  of  land,  situ- 
ated in  Johnson  county,  Kansas.  Afterwards,  Sibby  Crane  was  mar- 
ried to  one  Joseph  Fipps,  with  whom  she  is  still  living.  Afterwards, 
Burton  Crane  died,  leaving  as  his  heirs  the  following  children,  to- 
wit :  William  Crane,  Thomas  Crane,  Frank  Crane,  Peter  Crane,  Sam- 
uel Crane,  Carter  Crane,  and  Susan  Crane  Andrews.  Barton  Crane 
was  still  the  owner  of  said  land  when  he  died.  Sibby  Crane  Fipps 
afterwards  commenced  this  action  against  the  children  and  heirs  of 
Burton  Crane,  asking  to  have  "her  dower"  "set  off  to  her  in  the  lands 
aforesaid."  The  defendants  demurred  to  the  plaintiff's  petition,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  but  the  court  below  overruled  the  demurrer,  to  which  rul- 
ing the  defendants  excepted,  and  now  bring  the  case  to  this  court  for 
review.  They  claim  that  the  plaintiff  below,  defendant  in  error,  has 
no  right  of  dower  or  any  interest  in  the  land  in  controversy. 

The  statutes  upon  which  this  case  is  to  be  decided  are  as  hereinafter 
stated  and  quoted.  Prior  to  1868  there  was  a  statute  in  force  re- 
lating to  dower,  giving  the  widow»  at  her  election,  dower  in  her  de- 
ceased husband's  real  estate..  Comp.  Laws  1862,  o.  83.  But  in  1868 
this  statute  was  repealed,  and  the  estates  of  dower  and  by  curtesy 
were  abolished.  Gen.  St.  1868,  c.  38,  §  28;  Comp.  Laws 
*687  *1879,  c.  33,  §  28.  Section  646  of  the  Civil  Code,  as  enacted 
in  1868,  reads  as  follows : 

'*8ec.  646.  When  tbe  divorce  is  granted  for  the  fault  of  the  husband,  the 
court  may  adjudge  to  the  wife  a  reasonable  sum  as  alimony,  to  be  paid  by  tlie 
husband  in  gross,  or  in  installments,  out  of  his  estate;  and  any  such  allow- 
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ance  shall  have  the  same  effect,  and  may  be  enforced,  as  any  other  money 
judgment"     Gen.  St.  1868.  c.  80,  p.  758. 

Afterwards,  and  in  1870,  this  section  was  amended  so  as  to  read 
as  follows : 


uo. 


Sec.  646.  When  a  diTorce  shall  be  gi*anted  by  reason  of  the  fault  or  ag- 
gression of  the  husband,  the  wife  shall  be  restored  to  all  her  lands,  tenements, 
and  hereditaments  nut  previously  disposed  of,  and  rtistored  to  her  maiden 
name,  if  she  so  desires,  and  shall  beallowed  such  alimony  out  of  her  husband's 
real  and  personal  property  as  the  court  shall  think  reasonable,  having  due  re- 
giird  to  the  property  which  came  to  him  by  marriage,  and  the  value  of  his 
real  and  personal  estate  at  the  time  of  said  divorce,  which  alimony  may  be  al- 
lowed to  her  in  real  or  peraonal  property,  or  both,  or  by  decreeing  to  her  such 
sum  of  money,  payable  either  in  gross  or  installments,  as  the  court  may  deem 
just  and  equitable;  and,  if  the  wife  survive  her  husband,  she  shall  also  be  en- 
titled to  her  right  of  dower  in  the  real  estate  of  her  husband,  not  allowed  her 
as  alimony,  of  which  he  was  seized  at  the  time  during  the  coverture,  to  which 
she  had  not  relinquished  her  right  of  dower;  but,  if  the  divorce  shall  arise  by 
reason  of  the  fault  or  aggression  of  the  wife,  she  shall  be  barred  of  all  right 
of  dower  in  the  lands  of  which  her  husband  shall  be  seized  at  the  time  of  the 
tiling  of  the  petition  for  divorce,  or  which  he  may  thereafter  acquire,  whether 
there  be  issue  or  not;  and  the  court  shall  order  restoration  lo  her  of  the  whole 
of  her  lands,  tenements,  or  hei*editaments  not  previously  disposed  of,  and  also 
such  share  of  her  husband's  real  or  personal  property,  or  both,  as  to  such 
court  may  appear  just  and  reasonable."    Comp.  Laws  1879,  c.  80,  p.  691. 

The  plaintiff  relies  upon  the  following  words  contained  in  amended 
section  646,  to-wit : 

"And,  if  the  wife  survive  her  husband,  she  shall  also  be  entitled  to  her  right 
of  dower  in  the  real  estate  of  her  husband  not  allowed  her  as  alimony,  of  which 
be  was  seized  at  the  time  during  coverture,  to  which  she  had  not  relinquished 
her  right  of  dower. " 

*588  *It  will  be  seen  that  this*  is  only  a  very  small  portion,  and 
comparatively  a  very  nnimportant  portion,  of  the  new  matter 
inserted  in  the  amended  section.  The  section  was  evidently  amended 
for  tbe  purpose  of  inserting  the  other  new  matter,  and  not  merely  for 
the  purpose  of  inserting  this.,  It  was  copied  substantially  from  sec- 
tions 5699  and  6700  of  the  Revised  Statutes  of  Ohio;  and  the  clause 
upon  which  the  plaintiff  relies  in  this  case  was  permitted  to  remain 
in  the  section,  notwithstanding  the  difference  between  our  laws  with 
regard  to  dower  and  the  laws  of  Ohio.  In  Ohio,  a  widow  is  entitled 
to  dower,  but  in  this  state  she  is  not.  It  has  been  decided  by  the 
supreme  conrt  of  Ohio,'in  the  case  of  Lamkin  v.  Enapp,  20  Ohio  St. 
454,  that  this  provision  in  the  Ohio  statutes  simply  saves  and  reserves 
to  the  divorced  wife  tbe  right  of  dower  which  she  would  have  had  by 
virtue  of  other  statutes  in  her  husband's  lands  if  she  had  not  been 
divorced;  and  there  is  no  claim  or  pretense  in  Ohio,  as  we  understand, 
that  this  provision  creates  any  new  right  of  dower.  We  think  the  pro- 
vision mast  be  oonstrned  the  same  way  in  this  state.  It  was  simply 
intended  by  this  provision  to  reserve  to  the  divorced  wife  just  snoh 
fight  of  dower  as  she  might  be  entitled  to  by  virtae  of  other  statute 
at  tbe  time  of  the  divorce,  and  nothing  more  or  less.    But  as  the  stat- 
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nieB  giving  the  right  of  dower  to  wives  and  widows  had  previously 
been  repealed,  and  «s  all  right  of  dower  bad  previously  been  abol- 
ishedy  and  as  no  new  law  giving  any  right  of  dower  bad  subsequently 
been  enacted,  this  provision  could  not  in  the  present  case  be  opera- 
tive.    It  would  not  in  fact  give  to  the  divorced  wife  anything. 

It  is  claimed,  however,  that  the  word  '*  dower  "in  said  provision  should 
be  construed  to  mean  "inheritance/'  and  therefore  that  she  should 
take  under  the  laws  relating  to  descents  and  distributions.  Now,  such 
cannot  be  the  case;  for  if  the  legislature  had  intended  "inheritance"  it 
would  have  said  so.  Besides,  to  construe  the  word  "dower"  to  mean 
"inheritance"  would  do  great  injustice,  which  we  cannot  suppose  the 
legislature  intended.  In  fact,  however,  we  suppose  that  the 
*589  leg*islature  devoted  but  very  little  consideration  to  this  par- 
ticular subject ;  but  so  far  as  it  did,  it  undoubtedly  intended 
that  the  divorced  wife  should  not  have  any  interest  in  her  former  hus- 
band's estate  greater  than  that  allowed  by  the  court  as  alimony,  and 
the  mere  right  of  dower;  and  dower  only  after  some  act  should  be 
passed  giving  to  wives  or  widows  a  right  of  dower  in  their  deceased 
husband's  estates.  The  plaintiff,  however,  claims  that  she  has  a 
present  right  of  dower,  or  right  of  inheritance,  or  some  other  right,  in 
her  former  husband's  lands,  without  the  passage  of  any  additional 
statute.  Now,  for  the  purposes  of  the  argument,  suppose  she  has, 
then,  is  she  to  have  her  dower  or  inheritance  or  other  interest  in  two 
husbands'  estates  at  the  same  time, — in  her  former  husband^s  estate 
and  in  her  present  husband's  estate?  And  suppose  that  her  former 
husband,  after  the  divorce  is  granted,  marries  again,  and  then  dies, 
will  both  his  wives  or  widows  take  an  interest  in  his  lands  ?  Under 
the  act  relating  to  descents  and  distributions,  (Gomp.  Laws  1879,  c. 
33,)  his  real  wife  will  take  one-half  of  all  bis  real  estate,  and  his 
children  will  take  the  other  half;  then  what  is  there  left  for  his  di- 
vorced wife  to  take  ?  Can  she  take  still  another  half,  or  some  other 
portion  of  his  estate  ?  Or  suppose  he  dies  without  leaving  any  real 
wife,  as  in  the  present  case,  then,  under  the  act  relating  to  descents 
and  distributions,  his  children — seven  in  number  in  the  present  case 
— will  take  the  whole  of  his  estate.  Then  what  will  his  divorced  wife 
take  ?  And  in  all  cases  the  act  relating  to  descents  and  distributions 
provides  for  the  distribution  of  the  whole  of  a  deceased  person's  eg- 
ti^te  to  others  than  the  divorced  wife,  and  does  not  provide  for  giving 
anything  to  her.  Will  the  act  relating  to  descents  and  distributions 
govern,  or  will  the  clause  in  section  646  of  the  Civil  Code,  upon  wbioh 
the  plaintiff  relies,  be  construed  as  repealing  or  modifying  the  act  re- 
lating to  descents  and  distributions,  so  that  the  divorced  wife  may 
take  something  ?  Bepeals  and  modifications  by  implication  are  sel- 
dom favored.  The  former  husband's  children  might,  however,  in  some 
cases,  all  be  born  after  the  divorce  was  granted,  and  as  ohil- 
*590  dren  of  a  second  *wife ;  then,  would  the  divorced  wife  take  all 
of  her  former  husband's  estate,  and  would  this  second  wife 
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and  her  children  be  debarred  from  taking  any  portion  of  the  same  ? 
The  act  relating  to  descents  and  distributions  would  give  it  all  to  the 
second  wife  and  her  children ;  but  the  plaintiff,  we  suppose,  wuuld 
claim  that  all  should  go  to  her  under  said  clause  of  section  646  ot  the 
Civil  Code.     If  the  former  husband  had  died  on  the  day  before  the 
divorce  was  granted  to  the  divorced  wife,  his  then  wife,  she  would  un- 
doubtedly have  taken  all  his  estate  under  the  act  relating  to  descents 
and  distributions;  and  why  should  she  lose  this  right,  if  said  clause 
of  section  646  of  the  Civil  Code  reserves  to  her  all  her  rights  in  her 
former  husband's  estate?    Are  the  laws  wrong  jn  permitting  the 
former  husband  to  marry  again  and  have  children?    Or  suppose, 
when  the  former  husband  dies,  it  is  found  that  all  his  land  which  he 
had  owned  during  the  coverture  of  his  divorced  wife,  and  to  which 
she  had  not  relinquished  her  right  of  dower,  bad  been  sold  at  judicial 
sale  to  pay  his  debts,  or  was  necessary  to  pay  his  debts,  then,  would 
she  take  the  land  from  her  former  husband's  creditors  and  from  the 
porebasers  who  purchased  the  same  at  judicial  sale?     If  she  is  en- 
titled to  any  interest  in  the  land  of  her  former  husband  under  the 
said  clause  of  section  646,  she  would  take  the  same  from  creditors 
and  from  purchasers  at  judical  sale,  as  well  as  from  others,  for  there 
is  no  exception  or  limitation  in  this  respect.     Bhe  would  therefore  be 
in  a  better  condition  than  a  real  wife  would  be;  for  a  real  wife  cannot 
take  any  interest  in  her  husband's  lands  which  have  been  sold  from 
him  at  judicial  sale,  or  which  are  necessary  for  the  payment  of  his 
debts.    Comp.  Laws  1879,  c.  33,  §  8.    If  this  is  the  proper  interpre- 
tation to  be  given  to  the  statutes,  then  they  certainly  tend  to  encour- 
age wives  to  obtain  divorces;  for  divorced  wives  would  have  rights 
vbich  they  could  not  have  as  real  wives;  and  if  a  divorced  wife  would 
not  lose  this  additional  right  by  marrying  some  other  person,  as  the 
plaintiff  in  this  case  claims  she  would  not,  then,  would  she  lose  such 
right  if  she  should  remarry  her  former  husband  ?     But  sup- 
*591    pose  her  former  husband  after  the  divorce  should  *marry  some 
other  woman,  and  then  suppose  that  he  should  desire  to  sell 
his  land,  would  he  then  have  to  go  to  both  his  wives, — his  real  wife 
and  his  divorced  wife, — and  get  them  to  sign  the  deed?     And  must 
parchasers  of  real  estate  take  notice  whether  the  vendor  has  a  di- 
vorced wife  living  or  not,  and  see  that  she,  as  well  as  the  real  wife, 
signs  the  deed  ?    Now,  we  do  not  think  the  legislature  ever  contem- 
plated or  intended  any  such  dijBSculties,.    It  really  intended  that  said 
clause  in  section  646  of  the  Civil  Code  should  be  inoperative  until 
some  other  legislation  should  be  had,  giving  it  operation  without  such 
^eat  inconvenience  and  injustice  as  must  ensue  if  it  Is  given  opera- 
tion without  additional  legislation. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings, 
(All  the  justices  concurring.) 
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Hbnby  Cabpenteb  V.  Oeorgb  F.  Latta.  and  another. 

January  Term,  1883. 

Iiive-Stook :  Damages :  No  Caase  of  Aotion.  The  plaintiff  alleged  that 
the  defendant  owned  a  bull,  which  he  permitted  to  run  at  large;  that  the 
plaintiff  owned  a  mure;  that  the  bull,  while  permitted  to  run  at  large, 
gored  the  mare  so  that  she  died;  and  claimed  judgment  for  the  value  of 
the  mare.  The  proof  showed  that  for  some  time  previous  to  the  Injury 
tlie  bull  had  been  feeding  with  the  plaintiff's  cattle  in  the  plaintiff^s 
pasture,  with  his  consent,  and  that  at  the  time  of  the  injury  the  buli  was 
confined  with  the  plaintiff's  cattle  in  a  small  lot  about  five  rods  square, 
and  that  the  bull  and  mare  and  cattle  had  been  put  into  such  lot,  and 
were  there  confined  by  the  plaintiff's  son,  who  was  acting  at  the  time  as 
the  servant  of  the  plaintiff,  and  not  as  the  servant  of  the  defendant.- 
Heldf  that  no  cause  of  action  was  proved  in  favor  of  the  plaintiff  and 
against  the  defendant,  although  the  bull  may,  at  some  time  prior  to  the 
injury,  have  been  illegally  running  at  large. 

Error  from  Linn  district  court, 
*692     At  the  July  term,  1«882,  of  the  district  court,  d6*fendant8, 
Latta  and  another,  recovered  a  judgment  against  plaintiff. 
Carpenter,  who  brings  the  case  here. 
W,  R,  Biddle,  for  plaintiff  in  error. 
James  D.  Snoddy  and  S.  H,  Allen,  for  defendants  in  error. 

Valentine,  J.  The  plaintiff  in  error  commenced  this  action  before 
a  justice  of  the  peace,  by  filing  a  bill  of  particulars,  in  which  he  al- 
leged that  the  defendants  owned  a  bull,  which  they  permitted  to  run 
at  large;  that  plaintiff  owned  a  mare;  that  the  bull,  while  permitted 
to  run  at  large,  goied  the  mare  so  that  she  died;  and  claiming  judg- 
ment for  the  value  of  the  mare.  The  case,  after  judgment  in  the 
justice's  court,  was  appealed  to  the  district  court,  where  a  trial  was 
had  before  the  court  and  a  jury. 

The  evidence  adduced  on  the  trial  showed  that  the  ownership  of 
the  bull  and  the  mare  was  just  as  it  was  alleged  to  be  in  the  plain- 
tiff's bill  of  particulars;  that  the  bull  had  been  feeding  in  the  pasture 
of  plaintiff,  with  his  assent,  for  about  one  month  previous  to  the  in- 
jury to  the  mare,  which  occurred  on  May  19, 1882 ;  that,  on  the  even- 
ing when  the  mare  was  injured,  the  plaintiff's  son,  Niles,  acting  as 
the  servant  of  his  father,  went  to  plaintiff's  pasture,  opened  the  bars, 
and  let  out  plaintiff's  cattle,  and  with  them  defendants'  bull;  that  he 
drove  them  all  together  towards  the  cow-lot  of  the  plaintiff,  near  his 
house;  that  while  in  the  road,  passing  from  the  pasture  to  the  cow- 
lot,  he  met  the  mare,  which  had  come  out  from  the  stable,  and  was 
going  towards  the  pasture;  that  he  (Niles)  turned  the  mare  back,  and 
that  the  plaintiff's  cattle,  the  defendants'  bull,  and  the  mare,  all  went 
into  the  cow-lot  together,  and  that  Niles  then  shut  up  the  bars,  thus 
shntting  them  all  in  together;  that  the  lot  was  five  rods  square,  snr- 
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roanded  by  a  tolerably  good  post  and  board  fence,  about  five  feet 
high;  that  while  in  the  lot,  and  in  fifteen  or  twenty  minutes  after  they 
were  shut  in,  the  mare  was  injured;  that  no  one  saw  how  it  was 

done. 
*593  *A  demurrer  to  the  evidence  was  interposed  by  the  defend- 
ants and  sustained  by  the  court,  to  which  ruling  the  plaintiff 
excepted.  The  plaintiff  then  moved  for  a  new  trial,  which  motion 
was  overruled  by  the  court,  and  the  plaintiff  again  excepted.  Judg- 
ment was  then  rendered  in  favor  of  the  defendants  and  against  the 
plaintiff  for  costs,  to  all  of  which  the  plaintiff  excepted.  These  rul- 
ings of  the  court  below  are  now  assigned  for  error. 

We  cannot  say  that  the  court  below  committed  error.  The  plain- 
tiS  did  not  prove  any  cause  of  action  against  the  defendants.  It  was 
not  the  fault  of  the  defendants  that  the  plaintiff*s  mare  was  in- 
jared.  The  defendants  had  nothing  to  do  with  placing  the  bull  in 
the  plaintiff's  cow-lot;  neither  had  they  anything  to  do  with  turning 
the  plaintiff's  mare  into  the  cow-lot  with  the  bull,  or  with  shutting 
them  all  in  together.  If  the  bull  in  fact  gored  the  mare,  (and  it  is 
fair  to  infer  that  he  did,  although  there  is  no  direct  evidence  of  such 
Tact,)  such  goring  was  rendered  possible  by  the  act  of  the  plaintiff's 
son  in  inclosing  all  these  animals  together  in  a  close  lot.  If  the 
animals  bad  been  kept  apart  from  each  other,  the  mare  could  not 
have  been  injured.  The  plaintiff's  son  acted  as  the  agent  and  serv- 
tut  of  the  plaintiff  I  and  not  as  the  agent  or  servant  of  the  de- 
fendants, in  performing  all  these  acts.  It  is  probably  true  that  the 
defendants'  bull  was  at  one  time  illegally  running  at  large,  but  he  had 
not  been  illegally  running  at  large  for  about  one  month  previous  to 
the  injury  to  the  plaintiff's  mare.  But  even  if  he  had  been  illegally 
ninning  at  large  the  day  before  the  injury  to  the  mare,  or  even  on 
the  same  day,  it  could  hardly  be  said  that  such  running  at  large 
was  the  cause  of  the  injury  to  the  plaintiff's  mare  while  she,  with 
the  boll  and  the  other  cattle,  was  inclosed  in  the  plaintiff's  own 
eow-lot.  It  cannot  be  said  that  the  defendants'  bull  was  running  at 
large  while  he  was  confined  in  the  plaintiff's  pasture;  nor  was  he 
niiming  at  large  while  he  was  on  the  road  in  charge  of  the  plaintiff's 
son,  passing  from  the  plaintiff's  pasture  to  the  plaintiff's  cow- 
*594  *lot;.  and  he  certainly  was  not  running  at  large  while  he  was 
confined  in  the  plaintiff's  cow-lot,  a  lot  only  five  rods  square. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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Walteb  Babrett  and  others  v.  John  A.  Nelson. 

January  Term,  1883. 

Boad  Overseer:  Statute  Construed.  Section  12  of  the  road  law,  (Oomp. 
Laws  1879,  c.  89,  §  12,)  which  authorizes  a  road  overseer  ''to  enter  upon 
any  uncultivated  land,  unincumbered  by  a  crop,"  to  obtain  stone,  etc..  does 
not  authorize  a  road  overseer  to  pass  oyer  cultivated  land  for  such  a 
purpose,  although  such  land  at  the  time  has  no  crop  standing  or  growing 
thereon.  It  does  not  authorize  a  road  overseer  to  take  down  fences  and 
pass  across  a  field  over  wheat  stubble,  and  where  the  wheat  grown  upon 
the  land  had  just  been  harvested. 

Error  from  Wabaunsee  district  court. 

At  the  adjourned  September  term,  1881,  of  the  district  court  plain- 
tiff Nelson  recovered  a  judgment  for  $1  and  costs  against  defendants 
Barrett  and  three  others,  who  bring  the  case  here. 

Case  <t  Curtis^  for  plaintiffs  in  error. 

E.  H.  Sanford,  for  defendant  in  error. 

Valentine,  J.  This  is  a  proceeding  in  error  to  reverse  a  judgment 
rendered  by  the  district  court  of  Wabaunsee  county  for  |1  and  costs. 
The  plaintiff  in  error,  who  was  defendant  below,  does  not  found  his 
proceeding  in  error  upon  the  ground  that  the  judgment  of  the  court  be* 

low  is  excessive,  but  really  founds  the  same  upon  the  theory 
*595     that  under  *the  facts  of  the  case  and  the  statutes  of  Kansas 

the  defendant  in  error  (plaintiff  below)  has  no  cause  of  action 
of  any  kind  against  him,  and  is  not  entitled  to  a  judgment  for  any 
amount.  The  facts  of  the  case,  stated  briefly,  are  substantially  aa 
follows :  On  July  15, 1881,  and  prior  thereto,  the  defendant  in  error 
(plaintiff  below)  owned  eighty  acres  of  land,  which  was  inclosed  with 
a  fence,  was  in  cultivation,  and  was  occupied  by  himself  and  family 
as  their  residence.  The  plaintiff  raised  \7heat,  com,  cabbages,  and 
other  articles  of  fidd  and  garden  produce  upon  this  land,  and  also 
had  about  220  fruit  trees  thereon.  The  wheat  which  was  raised  that 
year  upon  the  land  had  just  been  harvested,  and  was  then  in  the 
stack  upon  the  premises.  A  public  road  was  located  upon  the  east 
side  of  the  land.  This  road  needed  repairing;  and  the  defendant 
below,  under  the  direction  of  the  road  overseer,  and  for  the  purpose 
of  repairing  the  road,  opened  the  fences  on  the  plaintiff's  land,  and 
passed  across  the  land  with  teams  and  wagons  to  get  Btone  situ- 
ated just  west  of  the  land,  on  the  premises  of  one  Charles  Ohems ; 
and  this  stone  he  hauled  across  the  plaintiff's  land  to  the  place 
where  the  road  needed  repairing.  This  was  all  done  without  the 
consent  and  against  the  will  of  the  plaintiff.  It  was  necessary  to 
use  stone  in  repairing  the  road,  and  the  stone  which  the  defendant 
obtained  was  more  convenient  to  the  place  where  it  was  needed  than 
any  other  stone  that  could  be  had;  and  the  nearest  route  from  the 
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place  where  stone  was  needed  to  the  place  where  it  was  situated  was 
across  the  plaintiff's  land.  The  defendant  passed  over  the  wheat 
stubble  on  the  plaintiff's  land  where  the  wheat  had  just  been  cut, 
and  did  not  pass  over  any  standing  or  growing  crops,  and  he  did 
just  as  little  damage  to  the  plaintiff's  property  as  was  possible  under 
the  circumstances.  The  defendant  claims  that  under  the  circum- 
stances, and  under  the  statutes  of  Kansas,  he  had  a  right  to  pass 

over  the  plaintiff's  land  for  the  purpose  of  procuring  stone,  as 
*596     he  didy  and  cites  as  authority  therefor  section  12  of  the  *road 

law  of  1874.     So  much  of  said  section  as  applies  to  this  case 

reads  as  follows : 

"The  overseer  shall  keep  the  same  in  repair,  and  remove,  or  cause  to  be  re- 
moved, all  obstructions  that  may  from  time  to  time  be  found  thereon;  for 
which  purpose  the  overseer  is  hereby  authorized  to  enter  upon  any  unculti- 
vated land  unincumbered  by  a  crop,  near  or  adjoining  a  public  road,  to  dig 
and  carry  away  any  gravel,  sand,  or 'stone,  and  to  purchase  any  timber  which 
maj  be  necessary  to  improve  or  repair  said  road,  and  to  enter  upon  any  land 
adjoining  or  lying  near  to  said  road,  to  make  such  drains  or  ditches  through 
the  same  as  he  may  deem  necessary  for  the  benefit  of  the  roads,  doing  as  lit- 
tle damage  to  said  land  as  the  nature  of  the  case  and  the  public  good  will  per- 
mit."   Comp.  Laws  1879,  c.  89,  g  12. 

We  do  not  think  that  this  section  gave  to  the  defendant,  or  to  the 
road  overseer  of  bis  district,  any  authority  to  enter  upon  the  plain* 
tiff's  land,  or  to  cross  the  same  for  the  purpose  of  getting  stone.  It 
gave  to  the  road  overseer,  and  to  the  defendants  acting  by  his  direc- 
tion, authority  to  enter  upon  only  uncultivated  land;  while  the  plain- 
tiff's land  upon  which  the  defendants  entered  was  unquestionably 
cultivated*  It  was  wheat  stubble  in  a  field,  upon  land  which  had 
long  been  cultivated,  and. from  which  the  wheat  had  just  been  re- 
moved. The  ground  had  been  frequently  plowed.  It  will  be  noticed 
that  the  statute  uses  the  words,  "uncultivated  land,  unincumbered  by 
a  crop,"  showing  that  the  land  should  not  only  be.  unincumbered  by 
a  crop,  but  should  also  be  uncultivated.  The  statute  would  not  have 
used  the  words  ''uncultivated  land"  if  it  had  simply  intended  that  the 
land  should  be  "unincumbered  by  a  crop."  It  omits  the  use  of  the 
words  with  reference  to  making  drains  and  ditches,  showing  that  the 
words  were  used  advisedly,  and  that  in  one  casQ  the  statute  means 
only  "uncultivated  land,"  while  in  the  other  case  it  means  all  land. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*597  ♦!.  R.  Parker  v.  M.  A.  Bates. 

January  Term,  1883. 

1.  Husband  and  Wife:  Stock  of  Goods.  Where  a  wife  engages  In  the 
business  of  buying  and  selling  drugs  and  medicines,  and  the  business  is 
intrusted  to  the  general  management  of  her  husband,  and  under  his  man- 
agement the  stock  is  increased  in  value  from  about  $400  up  to  S700  or 
S800,  held,  that  the  stock  does  not  thereby  become  his,  nor  does  the  wife 
become  merely  a  preferred  creditor  of  the  husband,  entitled  only  to  the 
money  originally  invested  by  her  in  such  business,  but  she  continues  to 


J 

■  ;  t 
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i  ]  own  the  property  constituting  such  stock.* 
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2.  Verdict.  Held,  under  the  facts  of  this  case,  that  there  was  sufficient  ev- 
dence  to  sustain  the  verdict  and  juc'gment. 

8.  New  Trial :  Surprise :  Newly- Discovered  Evidence.    After  the  ver- 
dict against  the  defendant,  the  defendant  moved  for  a  new  trial  on  tht* 
1-,  ground  of  surprise  which  ordinary  prudence  could   not  have  guarde<l 

against;  and  the  alleged  surprise  was  that  one  of  the  witnesses  for  tlic 
'  plaintiff  testified  in  a  manner  which  the  defendant  did  not  expect.    The 

;  ,*  matter,  however,  with  respect  to  which  the  witness  testified  had  but  lit- 

•  I  tie  connection  with  the  merits  of  the  case,  and  the  defendant  introduced 

il  some  evidence  tending  to  contradict  such  testimony.    The  defendant  de- 

*  sireci  to  obtain  anew  trial  for  the  purpose  of  introducing  further  e>i- 

'  J  dence  showing  that  the  testimony  of  such  witness  was  not  true.     Held, 

j^  that  a  new  trial  is  seldom  granted  for  the  pui*pose  of  permitting  a  paity 

jjj  to  introduce  merely  impeaching  testimony;  and,  generally,  where  a  new 

tr  trial  is  granted  for  the  purpose  of  permitting  a  party  to  introduce  addi- 

'  {  tional  evidence,  the  additional  evidence  must  go  to  the  merits  of  the  case; 

I  and,  generally,  also,  the  evidence  should  not  be  merely  cumulative.    And 

^  further  held,  under  the  facts  of  this  case,  that  the  court  below  did  not  err 

in  overruling  the  motion  for  the  new  trial.* 

4.  Damages :  Excessive :  Judgment  not  Beversed.  The  damages  awarded 
by  the  jury  against  the  defendant  would  seem  to  be  more  than  the  jurv 
shouldhave  allowed;  but  still,  under  the  evidence,  they  do  not  appear  to 
be  so  excessive  as  to  show  that  the  jury  were  governed  by  passion  or 
prejudice,  or  to  authorize  the  supreme  court  to  reverse  the  judgment  of 
the  district  court  because  of  such  excess. 

Error  from  Harvey  district  court. 

The  case  is  stated  in  the  opinion. 
•598     *G.  A.  Vandeveer  and  Brown  d  Zimmerman^  for  plaintiff  in 

error. 
J.  FK.  Ady  and  W,  E.  Lathy ^  for  defendant  in  error. 

Yalentinb,  J.     This  was  an  action  of  replevin,  brought  by  M.  A. 
Bates  against  J.  B.  Parker,  for  the  recovery  of  certain  drugs,  medi- 

^See  note  at  end  of  case. 

*  Aoddent  or  enrprise  as  a  ground  for  a  new  trial,  see  Raoe  v.  Malony,  tl  Kan.  *31. 
and  note.  Newly-discovered  evidence,  Clark  v. Norman,  24  Kan.  *616kand  note;  Sute 
V.  Smith,  85  Kan.  820, 11  Pac.  Rep.  90S. 
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cines,  and  other  articles  constitutiog  a  part  of  a  drug  store.  It  ap- 
pears that,  some  time  prior  to  the  commencement  of  this  action,  one 
J.  H.  LawBon  obtained  a  judgment  before  a  justice  of  the  peace  of 
Harvey  coonty 9  Kansas,  against  G.  H.  Bates,  the  husband  of  the  plain- 
tiff in  this  action,  and  caused  an  execution  to  be  issued  on  .^uch 
judgment,  which  execution  was  put  into  the  hands  of  J.  B.  Parker, 
ihe  defendant  in  this  action,  who,  as  constable,  levied  the  same  upon 
the  property  in  controversy,  as  the  property  of  C.  H.  Bates.  Soon' 
thereafter,  M.  A.  Bates,  the  wife  of  G.  H.  Bates,  replevied  the  prop- 
erty from  the  constable,  claiming  the  same  as  her  own  separate  prop- 
erty. A  trial  was  had  in  the  district  court,  before  the  court  and  a 
jury,  which  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  recovery  of  the  property,  and 
for  $bO  as  damages  for  the  wrongful  detention  thereof.  For  the  re- 
versal of  this  judgment  the  defendant  now  brings  the  case  to  this 
court. 

The  first  and  one  of  the  principal  propositions  advanced  by  the 
piainti£F  in  error  (defendant  below)  is  that  the  plaintiff  below,  M.  A. 
Bates,  having  originally  invested  only  about  $400  in  the  drug  busi- 
ness and  then  having  inltmsted  it  to  the  management  of  her  husband 
as  her  agent,  under  whose  management  the  stock  was  increased  in 
value  to  the  amount  of  $700  or  $800,  that  thereby  the  stock  became 
his,  and  she  became  only  a  preferred  creditor,  entitled  only  to  the 
money  originally  advanced  by  her  and  interest  thereon.    This  prop- 
osition, we  think,  is  not  correct ;  but  even  if  it  were  correct, 
*599    it  *wonld  at  least  be  questionable  whether  the  result  which 
the  plaintiff  in  error  claims  would  necessarily  follow.    Accord- 
ing to  the  evidence  of  the  plaintiff  below,  the  goods  belonged  to  Mrs. 
Bates  at  the  time  of  the  commencement  of  the  drug  business,  in  Au- 
gust, 1879,  and  they  continued  to  belong  to  her  up  to  the  trial  of  this 
action,  in  October,  1881.     The  business  was  at  all  times  carried  on 
in  her  name,  and  her  husband  had  no  other  connection  with  the  busi- 
ness or  with  the  goods  than  merely  to  manage  the  business  as  her 
agent.    Now,  if  this  evidence  is  true,  then  we  do  not  think  the  goods 
ever  became  the  property  of  the  husband,  or  that  he  ever  had  any 
interest  therein.     See  act  relating  to  married  women,  Gomp.  Laws 
1879,  c.  62;  Tallman  v.  Jones,  13  Kan.  *439;  Monroe  v.  May,  9  Kan. 
*466.    The  mere  fact  that  the  stock  increased  in  value  under  the 
management  of  Bates  could  not  make  the  property  his.     But,  if  the 
title  to  the  property  could  be  changed  or  transferred  in  such  a  man- 
ner, would  the  property  become  Bates'  when  the  property  had  in- 
creased in  value  one  dollar,  or  five  dollars,  or  fifty  dollars,  or  four 
hundred  dollars  ?    The  increase  was  gradual  from  the  time  Mrs.  Bates 
went  into  business,  in  August,  1879,  up  to  about  May,  1881.     We 
tbink  no  change  or  transfer  of  title  occurred. 

The  next  proposition  of  plaintiff  in  error  is  that  the  verdict  and 
judgment  are  against  the  preponderance  of  the  evidence.     Now,  we 
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cannot  reverse  the  judgment  for  that  reason  only,  when  manifestly 
there  is  sufficient  evidence  to  sustain  the  verdict  and  judgment. 

The  third  proposition  of  the  plaintiff  in  error  is  that  the  court  be- 
low erred  in  overruling  the  motion  of  the  plaintiff  in  error  (defendant 
below)  for  a  new  trial,  on  the  ground  of  surprise  which  ordinary  pru- 
dence  could  not  have  guarded  against.  On  the  trial,  the  defendant 
*foelow  attempted  to  prove  that  C.  H.  Bates  put  about  $450  of  his  own 
money  into  a  grocery  business,  in  March,  1879,  and  that  afterwards 
he  sold  his  interest  in  the  grocery  and  put  the  proceeds  thereof  into 

the  drug  business,  which  drug  business  included  the  property 
*600    now  in  controversy.     The  defendant  proved  on  the  trial  *that 

Bates  said  he  put  this  money  into  the  grocery  business,  and 
introduced  evidence  tending  to  prove  that  the  same  was  true;  but 
Bates  himself  testified  that  he  did  not  invest  this  money  either  in  the 
grocery  business  or  in  the  drug  business,  but  that  he  paid  it  out  to 
various  persons  not  furnishing  any  goods  for  or  having  any  connection 
with  either  the  grocery  business  or  the  drug  business.  Here  is  where 
the  defendant  claims  to  have  been  surprised.  He  claims  that  he  was 
surprised  that  Bates  testified  that  he  paid  this  money  to  these  various 
other  persons  above  mentioned,  and  he  now  wishes  to  obtain  a  new 
trial  for  the  purpose  of  proving  by  these  various  persons,  four  or  five 
in  number,  that  Bates  did  not  pay  to  them  the  amounts  which  he 
testified  he  paid  to  them,  but  that  he  paid  to  them  about  $275  less 
than  he  testified  that  he  paid  to  them.  It  will  therefore  be  seen  that 
the  defendant  desires  the  new  trial  principally  for  the  purpose  of  im- 
peaching  the  testimony  of  G.  H.  Bates,  and  not  for  the  purpose  of  ob- 
taining  evidence  to  prove  or  disprove  any  material  fact  in  the  case. 
The  mere  fact,  if  it  be  a  fact,  that  Bates  did  not  pay  certain  money 
to  certain  persons  who  have  no  Connection  with  this  case,  is  not  ma- 
terial in  the  case.  If  the  defendant  should  prove,  as  he  claims  he  can 
prove,  that  Bates  did  not  make  the  payments  which  he  testified  he  made 
to  these  various  persons,  that  would  not  at  all  prove  that  he  invested 
the  money  in  the  grocery  business  or  in  the  drug  business.  It  would 
not  prove  what  he  did  with  his  money.  He  might  have  used  it  in  a 
thousand  different  ways  without  putting  one  cent  of  it  in  either  the 
grocery  business  or  the  drug  business.  But  what  difference  can  it 
make  even  if  he  did  put  it  in  the  grocery  business?  Mrs.  Bates  ad- 
mits that  over  $300  of  the  money  which  she  invested  in  the  drug  bus- 
iness were  the  proceeds  of  the  sale  of  the  grocery.  She  says  that 
when  her  husband  sold  the  grocery  he  paid  her  out  of  the  proceeds 
thereof  over  $300,  which  amount  he  had  some  time  previously  bor- 
rowed of  her,  and  that  she  invested  that  amount  with  other  money 

in  the  drug  business.  A  new  trial  is  seldom  granted  for  the 
*601     purpose  of  per*mitting  a  party  to  introduce  merely  impeaching 

testimony.  Generally,  where  a  new  trial  is  granted  for  the 
purpose  of  permitting  a  party  to  introduce  additional  evidence,  the 
additional  evidence  must  go  to  the  merits  of  the  case.    And  gener- 
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ally,  also,  the  evidence  should  not  be  merely  onmnlative,  as  we  think 
the  evidence  proposed  to  be  introduced  in  this  case' is.  There  was 
evidence  introduced  on  the  trial  tending  to  contradict  Bates;  and 
the  proposed  evidence,  for  the  opportunity  of  introducing-which  the 
new  trial  is  now  asked,  is  intended  for  precisely  the  same  purpose. 
Besides,  the  defendant  below,  plaintiff  in  error,  could  not  have  been 
80  very  greatly  surprised,  for  the  drug  business  had  been  carried  on 
for  nearly  two  years  in  the  name  of  Mrs.  Bates  before  the  goods  were 
replevied;  and  the  defendant  must  have  known  that  the  plaintiff, 
Mrs.  Bates,  claimed  the  goods  as  her  own,  and  that  if  the  defendant 
should  introduce  any  evidence  tending  to  show  that  G.  H.  Bates  had 
any  interest  in  the  goods,  or  had  invested  any  money  therein,  that 
the  plaintiff  would  introduce  other  evidence  tending  to  contradict  or 
explain  away  such  evidence.  We  would  hardly  think  that  the  sur- 
prise of  the  defendant  was  of  such  magnitude  or  materiality  as  to 
authorize  a  reversal  of  the  judgment  of  the  coart  below. 

The  fourth  proposition  of  the  plaintiff  in  error  (defendant  below) 
is  that  the  damages  found  by  the  jury  are  excessive.  The  damages 
assessed  are  $50.  It  would  seem  to  us  that  this  is  more  than  the 
jury  should  have  allowed ;  but  still,  the  damages  do  not  appear  to  be 
BO  excessive  as  to  show  that  the  jury  were  governed  by  passion  or 
prejudice,  or  as  to  authorize  this  court  to  reverse  the  judgment  of  the 
coart  below,  which  approved  the  verdict  of  the  jury. 

The  judgment  of  the  court  below  will  be  affirmed.    ' 

(All  the  justices  concurring.) 

NOTE. 

See  Monroe  ▼.  Mav,  9  Kan.  818,  and  note ;  Greer  v.  Oreer,  24  Kan.  75,  and  note. 
The  relation  of  employer  and  employed  or  principal  and  agent  may  exist  between 
wife  and  hnaband,  withoat  sabjectlng  the  wife^s  property  to  liability  for  debts  of  the 
husband,  Kutcher  t.  Williams,  (N.  J.)  8  Atl.  Rep.  267;  Shuster  v.  Kaiser,  (Pa.)  2  Atl. 
Rep.  110;  Broadwater  v.  Jacoby.  (Neb.)  26  N.  W.  Rep.  62»;  Second  Nat  Bank  v.  Gay- 
lord,  aowa,)  24  N.  W.  Rep.  56;  Ladd  v.  Newell,  (Minn.)  Id.  366;  Edgerly  v.  Gregory.- 
(Keb.)  22  N.  W.  Rep.  776 ;  Dayton  v.  Walsh,  (Wis.)  2  N.  W.  Rep.  66  ;  and  in  such  case 
the  husband  has  the  right  to  work  for  the  wife  withoat  compensation.  King  v.  Voos, 
(Or.)  19  Pac  Rep.  281;  but  it  is  a  proper  subject  of  judicial  Inquiry  whether  or  not  such 
agency  is  fraudulent,  and  intended  to  cover  the  suDBtantial  ownership  of  the  husband 
in  the  product  resulting  from  bis  services,  Ladd  v.  Newell,  (Minn.)  24  N.  W.  Ren.  366. 

In  contests  with  the  creditors  of  her  husband,  the  burden  is  on  the  wife  of  proving 
that  property  purchased  during  coverture  waspaid  for  with  funds  not  furnished  by  the 
husband.  Bimms  t.  Morse,  2  Pad.  Rep.  825 ;  Kingsbury  v.  Davidson.  (Pa.)  4  Atl.  Rep. 
3S;  Smith  v.  Bailey,  (Tex.)  1  a  W.  Rep.  627.  The  burden  is  on  the  wife  of  proving  thai 
property  claimed  to  have  been  purchased  from  her  husband  was  purchased  for  a  valu- 
ahle  consideration  paid  bv  her,  or  some  person  for  her,  Hooaer  v.  Hunt,  (Wis.)  26  N. 
W.  Rep.  442;  Horton  v.  Dewe3%  (Wis.)  10  N.  W.  Rep.  69& ;  and  that  a  mortgage  given 
by  him  to  her  was  given  to  secure  an  actnal  indebtedness  for  money  or  property  ad- 
vanced by  her  from  ber  separate  estate,  or  by  some  person  for  her  use,  Hoey  v.  Pierron, 
(Wis.)  30  N.  W.  Rep.  692 ;  but  in  Minnesota  such  questions  are  to  be  determined  on  the 
air  preponderance  of  the  evidence^  Laib  v.  Brandenburg,  25  N.  W.  Rep.  808. 
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*602       *Georoe  W.  Brown,  Adm'r,  etc.,  r.  K  S.  Manning. 

January  Term,  1888. 


Replevin :  Case  at  Bar.  Mrs.  M.  furnished  two  of  her  sons,  who  were  then 
living  at  home  with  her  as  a  part  of  her  family,  with  $500,  with  the  un- 
derstanding that  the  sons  should  purchase  cattle  with  the  same,  and 
should  keep,  take  care  of,  and  feed  the  cattle,  and  that  she  should  pay 
tliem  for  their  services.  The  cattle  at  all  times  were  to  remain  the  prop- 
erty of  the  mother,  who  was  to  have  the  right  to  sell  the  same  whenever 
she  might  choose;  and  it  was  further  understood  that  whenever  she  sold 
any  of  the  cattle  the  proceeds  thereof  were,  at  the  option  of  the  parties, 
either  to  be  divided  among  the  mother  and  sons,  or  to  be  again  invested 
in  cattle.  At  the  end  of  five  years  the  cattle  on  hand,  and  the  money  on 
hand  arising  from  previous  sales  of  cattle,  were  to  be  divided,  the  sons 
I  to  receive  their  portion  as  compensation  for  tlieir  time,  trouble,  and  ex- 

'  penses  in  purchasing,  keeping,  taking  care  of,  and  feeding  the  cattle. 

They  were  to  have  no  other  interest  in  the  cattle  than  the  mere  right  to 
receive  such  compensation  out  of  them,  or  out  of  the  proceeds  of  sales 
thereof.  Just  what  amount  the  sons  were  to  receive,  or  what  their  com- 
pensation should  be,  was  not  agreed  upon.  Several  cattle  were  purchased 
under  this  arrangement,  and  in  about  one  year  thereafter  B.,  the  elder 
son,  went  to  Colorado,  and  died.  Afterwards  E.,  the  younger  of  the  two 
sons,  went  to  work  upon  a  railroad,  but  just  when  is  not  sliown.  The 
il  mother  took  possession  of  the  cattle.    Afterwards  the  administrator  of 

U.  commenced  an  action  of  replevin  against  the  mother  to  recover  the 
property.    Held^  that  the  action  cannot  be  maintained. 

Error  from  Lyon  district  court. 

At  the  March  term,  1882,  of  the  district  court,  plaintiff  had  judg- 
ment for  $277.13  damages,  and  $58.85  costs,  against  defendants, 
who  bring  the  case  here. 

C.  N.  Sterry,  T.  N.  Sedgwick,  J.  J.  Back^  and  L.  B.  KcUogg^  for 
plaintiffs  in  error. 

Cunningham  d  McCarty^  for  defendant  in  error* 


ii. 


*608  ^Valentine,  J.  This  action  was  brought  originally  in  the 
district  court  of  Lyon  county,  by  Mrs.  E.  S.  Manning  against 
George  W.  Brown,  administrator  of  the  estate  of  Robert  E.  Manning, 
deceased,  Josie  A.  Manning,  N.  E.  Weaver,  and  H.  B.  Lowe,  to  re- 
cover on  a  replevin  bond.  Brown  executed  the  bond  as  principal, 
and  Manning,  Weavei;,  and  Lowe  executed  the  same  as  sureties. 
The  principal  question  involved  in  both  the  replevin  action  and  in 
this  action  was  with  reference  to  the  ownership  of  certain  cattle.  It 
appears  that  after  Brown  obtained  possession  of  the  cattle,  by  virtue 
of  his  replevin  action,  he  then  dismissed  the  action,  and  did  not 
prosecute  the  same  any  farther.  Mrs.  E.  S.  Manning,  one  of  the 
defendants  in  the  replevin  action  and  one  of  the  obligees  of  the  re- 
plevin bond,  then  commenced  this  action  against  Brown,  Josie  A. 
Manning,  and  Weaver  and  Lowe,  the  obligors  in  the  replevin  bond 
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as  aforesaid,  to  recover  damages  sastained  by  reason  of  the  taking  of 
said  eattle,  inelnding  the  value  thereof. 

We  have  once  before  had  this  case  before  us,  and  we  then  decided 
that  the  action  might  be  maintained.  Manning  v.  Manning,  26  Kan. 
*9S.  Since  said  decisiouy  the  action  has  been  tried  in  the  district 
court  before  the  court  and  a  jury,  which  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  Mrs.  E.  S.  Manning,  and 
against  the  defendants,  George  W.  Brown  et  al.  The  jury  found  a 
general  verdict,  and  also  made  special  findings.  The  verdict  and 
findings  read  as  follows : 

''General  Verdiot,  We,  the  jury  m  the  above>entitled  case,  do  find  for  the 
plaintiff. 

"'Special  Findings  of  Fact  Requested  by  D^endanUs,  and  the  Jury's  An- 
mers  thereto.  (1)  Was  Robert  K.  Manning,  deceased,  in  his  life-time  the 
owner  of  the  cattle  in  plaintiff's  petition  described?  Aviswer,  No.  (2)  If 
the  jury  answer  the  last  question  in  the  negative,  they  may  then  answer  the 
following  question:  Was  Robert)  K.  Manning,  deceased,  in  his  life-time  a 
partner  in  any  partnership  which  owned  the  cattle  de8cri1)ed  in  plain* 
*604  tiff's  petition?  A.  No.  *(3)  If  the  jury  answer  the  first  question  in 
the  negative,  they  may  then  answer  this  question:  Were  not  tiie  cattle 
described  in  the  plaintiff's  petition  the  property  of  a  partnersJiip  at  the  time 
of  the  death  of  Robert  K.  Manning?  A.  No.  (4)  Bid  not  Robert  K.  Man.- 
ning  Ht  the  time  of  his  decease  own  sonte  interest  in  the  cattle  describetl  in 
the  plaintiff^s  petition?    il.  Yes. 

** Special  Findings  of  Fact  Requested  by  the  Plaintiffs  and  Ansijoered  by 
the  Jury,  If  the  jury  shall  answer  the  fourth  special  finding  asked  by  defend- 
ants in  the  attirmative,  was  not  such  interest  simply  a  share  of  profits  its  a 
compensiition  for  the  labor  he  had  bestowed  or  was  to  bestow?  A.  Yes. 
When  were  the  cattle,  mentioned  in  pUiintiff's  petition,  taken  b^  the  writ  of 
replevin  in  the  case  of  Brown  v.  Manning  et  aL?    A.  September  11,  1879. 

^'Special  Finding  qf  Fuct,  and  Answer  of  the  Jury  thereto,  Submitted  by 
(he  Court,  What  was  the  value  of  the  four  head  of  steers  and  four  head  of 
heifers  and  one  bull  of  which  the  administrator  of  Robert  K.  Manning  ob- 
tained possession?    ^1.  ($232)  Two  hundred  and  thirty-two  dollars." 

The  court  below  rendered  judgment  in  favor  of  the  plaintiff,  and 
against  the  defendants,  in  accordance  with  the  general  verdict  and 
special  findings  of  the  jury,  and  in  accordance  with  certain  stipula- 
tions  before  that  time  entered  into  between  the  plaintiff  and  the  de* 
(eDdanis.  The  defendants- now,  as  plaintiffs  in  error  in  this  court, 
elaim  that  the  verdict  and  findings  are  not  sustained  by  sufficient  evi- 
dence, aiid  are  contrary  to  law,  and  that  the  court  below  gave  an  in- 
strootion  to  the  jury  which  was  misleading.  The  supposed  misleud- 
iBg  instruction  reads  as  follows : 

"A  sharing  of  profits  of  a  venture  doee  not  necessarily  make  the  parties 
stong,  partners.  Where  a  party,  without  any  interest  in  the  property,^i8 
by  agreement  to  receive  as  compensation  for  his  services,  and  only  as  com- 
pensation therefor,  a  certain  portion  of  the  profits,  he  does  not  thereby  be- 
come a  partner  in  such  property. " 

We  cannot  say  that  the  verdict  and  findings  are  not  sustained  by 
sufficient  evidence,  or  are  cantraxy  to  law»  or  even  that  they  do  not  do 
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exact  justice  between  the  parties;  nor  can  we  say  that  the  in- 
*605    struction  above  qaoted  is  misleading.     Un*der  the  verdict  and 

findings  of  the  jury,  and  tbe  judgment  of  the  conrt  below,  we 
mnst  consider  that  portion  of  the  evidence  as  trae  which  tends  to 
support  the  verdict  and  findings  and  judgment,  although  it  may  be 
contradicted  by  other  evidence;  and,  considering  the  case  in  this 
light,  the  facts  of  the  case  are  substantially  as  follows:  In  1878', 
Mrs.  E.  8.  Manning  borrowed  $500,  and  gave  it  to  her  two  sons, 
Robert  K.  and  Ed.  Manning,  to  invest  in  cattle.  The  cattle  were  to 
belong  to  Mrs.  Manning,  but  the  sons  were  to  take  care  of  and  feed 
them,  and  she  was  to  pay  her  sons  for  their  services.  She  had  the 
right  to  sell  any  portion  of  the  cattle  at  any  time,  and  the  proceeds 
of  any  such  sales  were,  at  the  option  of  the  parties,  either  to  be  di- 
vided, or  again  be  invested  in  cattle  in  the  same  manner  as  the  first 
$500  were.  This  arrangement  between  Mrs.  Manning  and  her  sons 
was  to  continue  for  five  years  from  the  time  when  they  first  entered 
into  the  arrangement.  At  the  end  of  the  five  years  the  cattle  on 
hand,  and  any  money  on  hand  arising  from  previous  sales  of  cattle, 
were  to  be  divided.  There  was  no  agreement  as  to  how  the  cattle 
or  the  money  should  be  divided,  or  how  much  the  sons  should  re- 
ceive of  either,  or  what  the  compensation  of  the  sons  should  be;  but 
evidently  the  cattle  and  the  money  were  to  belong  to  Mrs.  Manning 
until  the  division ;  and,  when  the  division  was  made,  the  sons  were 
evjdently  to  receive  only  a  sufficient  amount  to  compensate  them  for 
their  time,  trouble,  and  expenses  in  purchasing  the  cattle,  and  in 
taking  care  of  and  feeding  them ;  that  is,  the  sons  were  simply  to 
receive  compensation  for  their  time,  trouble,  and  expenses  out  of  the 
cattle,  and  the  proceeds  of  the  sales  of  cattle,  and  were  not  to  be  paid 
in  any  other  manner,  and  were  not  to  have  any  other  or  different  in- 
terest in  the  cattle  than  the  mere  right  to  receive  compensation  oi^t  of 
the  cattle  themselves,  or  the  proceeds  thereof,  or  both.  If  the  mother 
had  sold  all  the  cattle,  as  she  had  a  right  to  do,  they  would  have  had  a 
right  only  to  some  portion  of  the  proceeds  thereof.    They  certainly  had 

no  title  in  the  cattle,  and  no  absolute  right  to  possession,  for  the 
*606    mother,  by  a  sale,  if  not  otherwise,  *could  deprive  them  of  the 

possession  at  any  time.  Their  only  right  was  compensation. 
,  Taking  this  view  of  the  case,  we  think  the  plaintiff  had  Ijhe  right 
to  recover  in  this  action.  The  evidence,  however,  was  conflicting. 
Even  the  testimony  of  the  plaintiff  herself  was  vague,  unsatisfactory, 
and  in  some  particulars  contradictory ;  but  the  jury  saw  all  the  wit- 
nesses, and  heard  all  their  testimony,  and  they  could  form  a  much 
more  correct  judgment  of  the  real  facto  of  the  case  than  we  can.  As 
id  replevin  for  the  recovery  of  joint  property  in  the  hands  of  a  ten- 
ant in  common,  see  Blaker  v.  Sands,  ante^  *551. 

Perhaps  it  would  be  well  enough  here  to  state  that,  when  the  ar- 
rangement was  originally  made  between  Mrs.  Manning  and  her  two 
sobsi  the  two  8<m^  were  living  at  home  as  a  part  of  her  family.    They 
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dad  no  means  of  their  own,  and  had  never  done  business  for  them- 
selves  before  that  time.  Bobert  K.  was  only  twenty -two  years  of 
age,  and  Ed.  was  still  younger.  The  cattle  which  they  afterwards 
boDght  were  taken  care  of,  not  only  by  Bobert  E*  and  Ed.,  but  also 
by  the  other  members  of  the  family,  and  the  family  consisted  of 
several  members.  This  arrangement,  as  before  stated,  was  made 
in  the  spring  of  1878,  and  in  1879  Bobert  K.  went  to  Colorado,  and 
there  died.  Afterwards,  Ed.  went  to  work  on  the  railroad,  but  just 
when  is  not  shown.  The  cattle  were  replevied  from  Mrs.  Manning 
on  September  11,  1879,  by  George  W.  Brown,  the  administrator  of 
the  estate  of  Bobert  E.,  as  before  stated.  We  do  not  think  that  it  is 
necessary  to  mention  any  of  the  other  facts.  Perhaps  it  was  not 
necessary  to  mention  even  those  we  have  just  stated ;  but  we  have 
done  so  in  order  that  a  more  correct  knowledge  of  the  case  may  be 
had. 

We  have  often  had  occasion  to  say  that  we  will  not  retry  a  case 
in  this  court  upon  conflicting  and  contradictory  evidence;  and  it  will 
probably  be  proper  to  reiterate  the  same  thing  in  this  case.  In  all 
sncb  cases  we  must  take  the  facts  of  the  case  as  they  are  found  by 
the  court  and  jury,  and  simply  apply  the  law  to  such  facts, 
*607  and  determine  from  such  ^faots  whether  the  proper  judgment 
was  rendered  in  the  case  or  not.  Undoubtedly  the  plaintiffs 
in  error,  defendants  below,  believe  that  the  verdict  is  erroneous,  and 
that  great  injustice  has  been  done;  but  this  is  nearly  always  the  case 
where  the  evidence  is  conflicting,  or  uncertain  and  pretty  evenly 
balanced.  After  a  careful  consideration  of  the  evidence  in  this  case, 
and  taking  it  just  as  it  is, — vague,  uncertain,  unsatisfactory,  and  in 
some  particulars  contradictory, — we  have  come  to  the  conclusion  that 
we  cannot  say  that  an  erroneous  or  unjust  verdict  was  rendered. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 


State  of  Kansas  v.  Samuel  L.  King,  Mayor,  etc.,  and  others. 

January  Term,  1883. 

1.  Mandamus;  Writ:  Service;  Insufficient  Defense.  A  peremptory  writ 
of  mandamus  was  issued  against  the  mayor  and  councHmen  of  ttie  city  of 
Atchison,  ordering  them  to  levy  a  certain  tax,  which  order  they  neglected 
and  refused  to  obey.  Afterwards  a  rule. was  issued*  requiring  them  to 
appear  before  the  court  to  show  cause  why  they  should  not  be  punished 
as  for  a  contempt.  Held,  that  if  the  court  had  jurisdiction  to  issue  the 
writ,  and  if  the  writ  itself  was  valid,  and  the  service  sufficient,  the  de- 
fendants should  have  obeyed  its  mandates,  notwithstanding  any  possible 
errors  that  might  have  been  committed  by  the  court  or  judge  iii  issuing 
V.29K— 28 
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it;  and  that  no  mere  errors  committed  by  the  court  or  jyidge  in  the  man- 
damua  proceedings,  or  in  issuing  the  writ,  can  be  set  up  by  the  defend- 
ants as  a  defense  for  their  failure  or  refusal  to  obey  the  commands  of  the 
writ.' 

2. :  Writ  Disobeyed :  Contempt.    The  writ  of  ma?jdamt«  in  this  aise 

was  issued  to  compel  the  defendants  to  levy  si  tax  to  pay  a  certain  judgment. 

After  tiie  defendants  had  failed  and  refused  to  levy  the  tax  as  coraniandetl 

by  the  writ,  and  after  they  had  been  cited  to  appear  before  the  court  U 

answer  as  for  a  contempt,  G.  purchased  the  judgment  and  obtained  an 

♦G08  assignment  thereof  to  himself,  and  then  attempted  *to  relieve  the  *le- 
fendants  from  levying  the  tax,  and  also  attempted  to  releast'  them 
from  all  liability  incurred  by  reason  of  their  failure  and  refusal  to  obey 
the  mandates  of  the  writ.  Held  that,  wl)ile  G.  hiui  the  power  to  relieve 
the  defendants  from  levying  the  tax,  he  had  no  power  to  purge  them  of 
their  contempt  which  they  had  already  committed,  and  no  power  to  trans- 
form their  previous  contempt  into  a  harmless  and  innocent  act. 

3. :  Writ  Properly  Issued  and  Valid.     Where  a  writ  of  mfind^- 

mus  is  properly  drawn,  and  at  the  bottom  thereof  it  contains  an  allow- 
ance of  the  writ,  and  then  the  same  is  signed  officially  by  the  judge  of  the 
court  and  attested  by  the  official  signature  of  the  clerk  and  by  the  seal  of 
the  court,  and  the  writ,  at  the  instance  of  the  plaintiff,  is  delivered  to  the 
sheriff  of  the  county  for  service,  ?ieldf  that  the  writ  is  properly  issued, 
and  is  valid  under  tlie  statutes  of  Kansas. 

4.  :   Void  Service  of  Writ.    The  writ  of  mandamtis  in  this  case 

was  placed  in  the  hands  of  the  sheriff  for  service,  and  he  served  the  same 
upon  the  mayor  and  councilmen,  who  were  the  defendants,  by  deliver- 
ing to  each  of  them  a  certified  copy  thereof;  and  he  then  returned  the 
original  writ  to  the  court,  and  neither  the  mayor  nor  any  one  of  the  coun- 
cilmen ever  had  the  original  writ  in  his  possession,  and  never  even  saw 
the  same.  Held,  that  the  service  was  void;  that  the  service  should  have 
been  made  by  delivering  to  the  defendants  the  original  writ,  and  not  a 
mere  copy  thereof ;  and /ari^er  Jield,  that  the  defendants  cannot,  un- 
der such  circumstances,  be  held  to  have  committed  a  contempt  by  rea- 
son of  any  failure  or  refusal  oii  their  part  to  obey  the  mandates  of  the 
writ.« 

Appeal  from  Atchison  district  court. 
The  case  is  stated  in  the  opinion. 
•609     *  Henry  EUiston,  City  Atty..  and  W.  W.  Outhrie,  for  appel- 
lants. 
C.  F.  Cochran,  Co.  Atty.,  and  IV,  A,  Johnston,  Atty.  Gen.,  for  the 
State. 

Valentine,  J,  This  was  a  proceeding  for  contempt,  brought  against 
Samuel  L.  King,  mayor  of  the  city  of  Atchison,  and  Owen  E.  Seip, 
James  Anderson,  James  Yates,  Anton  Ostertag,  Robert  Wetzel,  Sam- 
uel Stevenson,  Charles  W.  Banning,  and  Samuel  McClellan,  oouncil- 
men  of  said  city,  for  a  failure  or  refasal  on  their  part  to  obey  a  per- 
emptory writ  of  mandamus,  issued  by  the  judge  and  clerk  of  the  dis- 

I  See  note  at  end  of  case. 

*But  see,  in  connection  with  this  case,  the  opinion  of  the  supreme  court  of  the 
United  SUtes  in  Leaven  woitb  Co.  ▼.  Sellew,  99  U.  S.  624. 


If 
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trict  conrt  of  Atchison  county,  ordering  th&m  to  levy  a  certain  tax. 
The  principal  facts  of  the  case  are  substantially  as  follows :    On  Sep- 
tember 23, 1881,  a  peremptory  writ  of  mnndamus  was  allowed  and  is- 
sued by  the  jndge  and' clerk  of  the  district  conrt  of  Atchison  county, 
commanding  the  mayor  and  councilmen  of  the  city  of  Atchison,  and 
each  of  tbem,  to  meet  on  or  before  the  third  day  of  October,  1881, 
and  then  and  there  in  their  official  capacity  to  levy  a  tax  on  the  tax- 
able property  in  said  city  sufficient  to  pay  a  certain  judgment  which 
had  previously  been  rendered  in  favor  of  Benjamin  Garley  and  against 
the  city  of  Atchison,  for  the  sum  of  $225,  and  costs  taxed  at  $3.70, 
aud  to  cause  such  tax  to  be  collected,  and,  when  collected,  to  pay  the 
same  in  satisfaction  of  said  judgment.     The  mayor  and  councilmen 
vere'each  named  specifically  in  said  writ,  and  the  writ  was  allowed 
and  signed  by  the  judge,  and  attested  by  the  clerk.     This  writ  was 
placed  in  the  hands  of  William  Blair,  sherifiF  of  Atchison  county,  for 
service,  and  he  served  the  same  by  delivering  a  certified  copy  thereof 
to  each  of  the  defendants,  except  Wetzel;  and  he  served  the  same  on 
Wetzel  by  leaving  a  certified  copy  of  the  writ  at  Wetzel's  usual  place 
of  residence.    Neither  the  mayor  nor  any  one  of  the  councilmen 
*610    ever  had  the  original  *writ  in  his  possession,  and  never  even 
saw  the  same.     On  October  8,  1881,  the  mayor  and  council 
met  in  regular  sessiony  all  being  present,  and  transacted  some  busi- 
ness, but  failed  and  refused  to  take  any  steps  towards  the  levy  or  col- 
lection of  the  tax  which  they  were  commanded  to  levy  on  that  day,  by 
said  writ  of  mandamus.     Afterwards,  and  on  October  7,  1881,  a  rule 
vas  issued  against  the  mayor  and  councilmen,  requirins  them,  and 
each  of  them,  to  appear  before  the  judge  of  the  district  court,  on  the 
tirat  day  of  the  next  term  of  the  court,  to  be  held  on  November  7, 
1881,  at  the  court-house  in  Atchison  county,  then  and  there  to  show 
caaae,  if  any  they  had,  ^hy  they  should  not  be  punished  as  for  a  con- 
tempt in  failing  to  obey  the  commands  of  the  said  writ  of  fnandamus. 
On  November  5,  1881,  two  days  prior  to  the  day  set  for  the  hearing 
of  the  proceeding  for  the  supposed  contempt,  W.  W.  Guthrie  pur* 
chased  the  said  judgment  against  the  city  of  Atchison,  and  took  an 
assignment  thereof  to  himself;  and  on  the  seventh  day  of  the  same 
month,  and  before  the  hearing  of  the  contempt  proceedings  was  com- 
menced, he  appeared  in  open  court,  and  exhibited  the  assignment  to 
the  court,  and  moved  the  court  that  all  further  proceedings  against 
the  mayor.and  councilmen  of  the  city  of  Atchison  should  cease,  and 
that  they,  and  each  of  them,  should  be  no  longer  held  to  answer  for 
&ny  neglect  or  refusal  on  their  part  to  levy  taxes,  or  to  perform  any 
other  act  looking  to  the  payment  or  satisfaction  of  said  judgment. 
This  motion  was  refused  and  disallowed  by  the  court ;  and  thereupon 
the  defendants  filed  their  motion  to  quash  the  said  writ  of  manda mm, 
for  various  reasons,  which  motion  was  overruled  by  the  court,  and  the 
defendants  excepted.     Immediately  thereafter  the  defendants  filed 
their  return  to  said  rule  to  show  cause  why  they  should  not  be  pun* 
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isbed  as  for  a  contempt,  which  the  court,  apon  consideration,  held  to 
be  insufficient,  and  adjudged  that  each  of  the  defendants,  except 
Wetzel,  was  guilty  of  a  contempt  in  neglecting  and  failing  to  obey  the 
writ  of  mandamusy  and  adjudged  that  each  of  the  defendants, 
*611  except  Wetzel,  should  pay  a  fine  of  (100  *and  his  proportion- 
ate share  of  the  costs  of  the  contempt  proceeding;  to  all  of 
which  the  defendants,  except  Wetzel,  duly  excepted,  and  within  three 
days  thereafter  they  moved  for  a  new  trial,  upon  various  grounds, 
which  motion  the  court  overruled,  and  the  defendants  duly  excepted; 
and  they  now  appeal  to  this  court,  and  ask  for  a  reversal  of  the  said 
judgment  imposing  said  fine  and  costs  upon  them. 

The  defendants  raise  many  questions  in  this  court ;  but  the  most 
of  them,  however,  can  be  considered  only  upon  a  petition  in  error  in 
the  mandamus  case'.  If  the  judge  of  the* court  below  had  jurisdiction 
to  issue  the  writ  of  mandamiia^  (and  that  he  had  we  suppose  is  not 
questioned,)  and  if  the  writ  itself  was  valid,  and  the  service  suffi- 
cient, then  the  defendants  undoubtedly  committed  a  contempt  of  the 
court  on  October  8,  1881,  by  refusing  to  take  any  steps  towards  the 
levy  or  the  collection  of  the  tax  which  they  were  commanded  to  levy 
on  that  day,  by  the  writ  of  mandamus;  and  it  can  make  no  possible 
difference  how  many  errors  the  judge  may  have  committed  in  the 
mandamus  proceeding,  or  what  may  have  transpired  after  the  con- 
tempt was  committed.  Bo  far  as  this  appeal  is  concerned,  it  may  be 
admitted  that  the  judge  of  the  court  below  committed  numerous  er- 
rors in  the  mandamus  proceeding,  and  that  it  was  manifestly  errone- 
ous for  him  and  the  clerk  to  issue  said  writ;  and  it  may  also  be  ad- 
mitted that  after  Guthrie  purchased  the  Gariey  judgment  he  had  the 
absolute  control  of  the  mandamus  proceedings,  and  had  a  right  to 
have  the  same  stayed  or  dismissed,  if  he  chose,  and  had  the  right  to 
relieve  the  defendants  from  levying  the  said  tlEix,  or  from  taking  any 
steps  towards  the  levying  or  collecting  of  the  same;  and  yet* all  this 
would  not  be  any  defense  to  the  contempt  proceeding.  It  might,  per- 
haps, be  shown  in  mitigation  of  the  punishment,  but  could  not  be 
shown  as  a  defense  to  the  action.  Unless  the  writ  of  mandamus  or 
the  service  thereof  was  absolutely  void,  it  was  the  duty  of  the  defend- 
ants, on  the  third  day  of  October,  1881,  to  obey  the  writ,  and 
*612  no  mere  errors  in  issuing  it  could  have  the  force  or  ^eSect, 
after  the  contempt  was  really  committed,  to  transform  their 
contemptuous  conduct  in  disobeying  the  writ  into  harmless  or  inno- 
cent acts.  No  act  of  Carley,  the  original  judgment  creditor,  or  of 
Guthrie,  to  whom  the  judgment  was  assigned,  could  purge  the  defend- 
ants of  their  previous  contempt,  or  transform  their  previous  contempt 
« into  some  innocent  or  harmless  act,  or  relieve  them  from  the  liability 
which  they  assumed  when  they  committed  the  contempt.  We  as- 
sume, for  the  purposes  of  this  case,  that  when  Guthrie  purchased  the 
judgment  he  then  obtained  full  power  and  control  over  the  mamfo- 
mus  proceedings,  and  that  be  then  bad  power  to  stop  the  proceed* 
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iogs  where  they  were,  and  to  relieve  the  defendants  from  levying  any 
tax  to  pay  the  Garley  judgment,  and  to  relieve  them  and  the  city  of 
Atchison  from  all  liability  to  himself  and  to  Garley  incurred  by  rea- 
son oi  their  failure  to  levy  the  said  tax;  and  indeed  to  release  the 
judgment  absolutely,  and  to  release  all  other  liabilities  which  the  de* 
fendants  or  the  city  of  Atchison  might  have  placed  themselves  un- 
der, either  to  Guthrie  or  to  Garley,  In  connection  with  the  said  judg- 
ment or  with  reference  to  the  mandamus  proceedings;  but  he  had  no 
power  to  release  the  defendants  from  their  liability  to  the  state  of 
Kansas  for  the  contempt  which  they  had,  in  fact,  committed  more 
than  a  month  before  Guthrie  purchased  the  judgment.  Their  re- 
fusal to  obey  the  writ  of  mandamus  was  an  offense  against  the  state 
of  Kansas  and  the  dignity  of  the  court,  which  neither  Guthrie  nor 
Carley  could  pardon  or  excuse. 

With  these  preliminaries,  we  now  come  to  the  questions,  whether 
the  writ  of  mandamtu  was  valid  or  not,  and  whether  the  service  of 
the  same  upon  the  defendants  was  valid  or  not;  and  these  are  really 
the  only  questions  of  any  importance  in  the  case;  for,  if  these  ques- 
tions were  answered  in  the  affirmative,  the  judgment  of  the  court  be- 
low punishing  the  defendants  as  for  a  contempt  should  be  affirmed; 
but  k  either  of  them  should  be  answered  in  the  negative,  then  the 
judgment  should  be  reversed.  If  the  court  below  did  not  err 
*613  in  holding  that  *both  the  writ  of  mandamus  and  the  service  of 
the  same  were  valid,  then  no  substantial  error  was  committed 
in  the  case. 

We  shall  now  proceed  to  consider  these  questions.  The  statutes 
to  be  considered  with  reference  to  these  questions  are  as  follows : 
Section  688  of  the  Givil  Gode  as  amended  in  1870,  and  sections  690, 
693, 699,  and  709  of  the  Givil  Gode  as  adopted  in  1868,  are  as  follows : 

"Sec.  688.  The  writ  of  m^indamus  may  be  issued  by  the  supreme  court,  or 
the  district  court,  or  any  justice  or  judge  thereof,  during  term  or  at  chambers, 
to  any  inferior  tribunal,  corporation,  lx>ard,  or  person,  to  compel,'*  etc. 

"Sec.  690.  The  writ  is  either  alternative  or  peremptory.  The  altemative 
writ  most  state,  concisely,  the  facts  showing  the  obligation  of  the  defendant 
to  perform  the  act  and  his  omission  to  peiiorm  it,  and  command  him  that 
immediately  upon  receipt  of  the  writ,  or  at  some  other  speciQed  time,  he  do 
the  act  required  to  be  performed,  or  show  cause  before  the  court  whence  the 
writ  is8u^,  at  a  specified  time  and  place,  why  he  has  not  done  so;  and  that 
be  then  and  there  return  the  writ  with  his  certificate  of  having  done  as  he  is 
commanded.  The  peremptory  writ  must  be  in  a  similar  form,  except  that 
theworcte  requiring  the  defendant  to  show  cause  why  he  has  not  done  as  com* 
manded  must  be  omitted." 

"Sec.  693.  The  allowance  of  the  writ  must  be  indorsed  thereon,  signed  by 
the  judge  of  the  court  granting  it,  and  the  writ  must  be  served  personally 
npon  the  defendant.  If  the  defendant,  duly  served,  neglect  to  return  the  same, 
be  shall  be  proceeded  against  as  for  a  contempt. " 

"Sec  699.  Whenever  a  peremptory  writ  of  mandamus  is  directed  to  any 
public  officer,  body,  or  board,  commanding  the  performance  of  any  public  duty 
ipeeially  enjoined  by  law»  if  it  appear  to  the  court  that  such  ofilcer,  or  any 
member  of  such  bo4y  or  board,  has,  without  Just  excuse,  refused  or  neglected 
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to  perform  the  duty  so  enjoined,  the  court  inaj  impose  a  fine,  not  exceeding 
five  hundred  dollai-s,  upon  every  such  officer  or  member  of  such  body  or  board. 
Such  fine,  when  collected,  shall  be  paid  into  the  treasury  of  the  county  wi:ere 
the  duty  ought  to  have  been  performed;  and  the  payment  thereof  is  a  bar  to 
an  action  for  any  penalty  incurred  by  such  officer  or  member  of  such  buily 
or  board,  by  reason  of  his  refusal  or  neglect  to  perform  ttie  duty  so  en* 

joined. " 
♦614      "Sec.  709.  All  writs  and  orders  for  provisional  remedies  *and  process 

of  every  kind  shall  be  issued  by  the  clerks  of  the  several  courts,  upon 
aprcecipe  filed  with  the  clerk  demanding  the  same." 

We  Boppose  it  will  be  admitted  that  the  judge  and  clerk  of  the  court 
below  had  jarisdiction  to  issae  the  writ  of  mandamus  in  this  case,  for 
there  is  not  the  slightest  ground  for  claiming  otherwise;  but  it  is 
claimed  that  the  writ  was  not  legally  issued,  because  at  the  bottom 
of  the  writ  the  allowance  thereof  was  written  thereon,  and  the  same 
signed  by  the  judge  and  attested  by  the  clerk  in  the  following  form, 
to-wit : 

"The  right  of  the  plaintiff  to  require  of  the  defendants  the  performance  of 
the  dutiep  specified  in  the  foregoing  writ  being  clear,  and  it  being  apparent 
that  no  valid  excuse  can  be  given  for  not  performing  them,  the  foregoing  per- 
emptory writ  of  mandamus  is  allowed;  the  defendants  being  present  by  their 
attorney,  Henry  Elliston,  excepting  thereto. 

"Done  at  chambers  in  Atchison,  Atchison  county,  Kansas,  this  twenty- 
third  day  of  September.  18S1.  D.  Martin,  Dist.  Judge. 

Attest:    "W.  W.  Church, 
[Seal.]  " Clerk  of  the  District  Court. »* 

We  think  the  writ  was  valid.  It  was  really  issued  by  both  the 
judge  and  the  clerk,  although  the  allowance  thereof  was  by  the  judge 
alone,  as  provided  by  the  statute. 

The  next  question  is  whether  the  service  of  the  writ  upon  the  de- 
fendants was  valid  or  not.  This  question  must  be  answered  in  the 
negative.  The  statute  contemplates  that  the  writ  shall  be  served  by 
delivering  the  writ  itself  to  the  defendant,  and  it  is  the  writ  itself 
which  must  be  returned  by  the  defendant  to  the  court.  No  mere  copy 
of  the  writ  is  sufficient  in  either  case.  This  was  also  the  rule  at 
common  law.  Section  690  of  the  Civil  Code  provides  that  the  writ 
shall  command  the  defendant  "that,  immediately  upon  receipt  of  the 
writf  or  at  some  other  specified  time,"  be  shall  obey  its  mandates, 
"and  that  he  then  and  there  return  the  writ  with  his  certificate  of 
having  done  as  be  is  commanded."  Of  course  the  defendant 
*615  could  not  be  in  ^"receipt  of  the  writ"  unless  it  was  delivered 
to  him ;  nor  could  he  ''return  the  writ"  unless  he  had  pre- 
viously  received  the  same.  He  could  not  "return  the  writ"  if  he  had 
never  received  anything  but  a  mere  copy  of  the  same.  Section  693 
of  the  Civil  Code  provides  that  *'the  writ  must  be  served  personally 
upon  the  defendant;  if  the  defendant,  duly  served,  neglect  to  retu^rn 
the  same^  he  shall  be  proceeded  against  as  for  a  contempt."  Now,  the 
defendant  could  not  "return  the  writ"  if  he  had  never  seen  the  same 
nor  had  it  in  his  possession.    He  could  not  "return  the  same**  if  he 
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had  never  had  anything  but  a  mere  copy  of  "the  same*'  in  his  pos- 
session. And  while  the  section  provides  that  the  defendant  may  be 
proceeded  against  as  for  a  contempt  if  he  neglect  on  bis  part  to  re- 
turn the  original  writ,  yet  it  does  not  provide  for  any  proceeding 
against  him,  or  for  any  pnnishment,  for  any  failure  or  neglect  on  bis 
part  to  return  a  copy  of  the  original  writ.  And  while  the  defendant 
may  commit  a  contempt  by  failing  to  obey  the  mandates  of  the  orig- 
inal writ,  he  could  not,  under  any  statutes  of  Kansas,  be  held  to  be 
in  contempt*  for  failfng  to  obey  the  mandates  of  a  mere  copy  of  the 
original  writ.  We  think  it  therefore  follows  from  the  statutes  of  Kan- 
sas, that  if  the  original  writ  is  not  delivered  personally  to  the  defend- 
ant, the  service  of  the  same  upon  him  is  void.  It  is  probably  true, 
where  the  defendant  in  an  action  of  mandamnsi^  a  board  of  persons, 
that  a  service  may  be  made  by  delivering  the  original  writ  to  the 
chairman  or  principal  officer  of  such  board,  and  delivering  copies  of 
the  writ  to  other  members  of  the  board;  for  in  such  case  the  chairman 
or  principal  officer  represents  the  board,  and  could  make  a  return  of 
the  writ  for  the  entire  board.  There  are  cases  supporting  such  a  view, 
fiat  it  has  been  said,  however,  in  some  of  such  cases,  that  all  the 
members  of  the  board  should  be  permitted  to  see  the  original  writ. 
It  has  also  been  held  in  cases  of  municipal  corporations,  that  the  ser- 
vice may  be  made  by  delivering  the  original  writ  "to  the  mayor,  as 
the  most  visible  part  of  the  corporation."    Queen  v.  Chapman,  6  Mod. 

152.  But  where  there  are  several  separate  and  independent 
*616    defendants,  *we  think  an  original  writ  should  be  served  upon 

each  one  of  them.  The  original  writ  is  better  evidence  of  what 
the  defendants  are  required  to  do  than  any  mere  copy  can  possibly 
be.  The  original  writ  is  signed  by  both  the  judge  and  the  clerk  of 
the  court  issuing  the  same,  and  it  is  attested  by  the  seal  of  the  court, 
and  it  carries  with  it,  upon  its  face,  the  highest  evidence  of  its  own 
force,  validity,  and  power.  No  mere  copy  can  carry  with  it  such 
high  evidence.  The  writ  may  be  served  by  any  person  by  a  mere  de- 
livery of  the  same  to  the  defendant;  and  the  defendant  is  bound  to 
know  from  the  writ  itself  that  it  is  authentic,  and  that  he  is  bound  tf 
obey  its  mandates.  It  cannot  be  so  with  a  mere  copy  of  the  writ.  The 
defendant  cannot  know  from  a  mere  copy  of  the  writ  that  it  is  a  genuine 
eopy  of  the  original,  or  that  there  is  any  genuine  original,  or  that  he 
is  bound  to  obey  its  mandates  under  penalty  of  being  prosecuted  and 
punished  as  for  a  contempt;  for  a  mere  copy  cannot  be  authenticated 
&8  the  original  writ  always  is;  and  there  is  no  provision  of  the  stat- 
utes authorizing  the  giving  of  a  copy,  or  the  certifying  of  the  same; 
and  no  provision  of  the  statutes  authorizing  any  such  service ;  and  there 
is  no  provision  of  the  statutes  requiring  the  defendant  to  obey  the 
mandates  of  a  mere  eopy  of  any  writ  of  mandamus. 

The  rules  of  the  common  law,  with  respect  to  the  service  and  re- 
turn of  writs  of  mandamus ^  we  think  are  substantially  the  same  as 
U6  the  rales  fixed  by  the  statutes  of  Kansas.     In  the  present  case,  the 
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original  writ  was  not  delivered  to  any  one  of  the  defendants,  and  no 
one  of  them  ever  saw  the  same.  Now  this,  we  think,  rendered  the 
service  void.  In  Wisconsin,  where  a  peremptory  writ  of  mandamus 
was  issued  against  a  town  board,  and  the  sheriff  served  copies  only 
of  the  writ  upon  the  members  of  the  board,  and  returned  the  original 
writ  to  the  court,  it  was  held  that  such  service  was  void;  State  v. 
Mineral  Point,  22  Wis.  396.  We  think  the  same  thing  must  be  held 
in  Kansas.  See,  also,  Moses,  Mand.  225.  Where  there  are  several 
separate  and  independent  defendants,  it  woul^  probably  be 
*617  better  to  issue  an  original  writ*for  each  defendant.  In  Kan- 
sas, an  alternative  writ  of  mandamus  answers  the  purpose  both 
of  a  summons  and  of  a  pleading.  So  far  as  it  answers  the  purpose 
of  a  summons,  the  defendant  may  waive  the  formal  service  thereof 
by  voluntarily  appearing  in  the  action  and  answering  thereto;  the 
peremptory  writ  answers  the  purpose  of  an  execution,  and  the  defend- 
ant may  waive  its  formal  service  by  voluntarily  performing  its  man- 
dates. But  until  the  writ  is  served,  and  served  in  such  a  manner 
that  the  service  could  not  be  held  to  be  void,  the  defendant  could  not 
be  held  to  have  committed  a  contempt  by  any  failure  or  refusal  to 
obey  its  mandates. 

We  think  the  service  of  the  writ  of  mandamus  in  the  present  case 
was  void,  and  therefore  that  the  defendants  did  not  commit  any  con- 
tempt by  refusing  to  obey  the  mandates  of  such  writ. 

The  judgment  of  the  court  below  will  be  reversed^  and  cause  re- 
manded for  further  proceedings. 

(All  the  justices  concurring.) 

.  NOTE. 

A3  to  when  mandamus  wUl  lie,  etc.,  see  notes  to  Hussey  v.  Haniilton,  5  Kun.  278 ; 
State  v.Stockwell,  7  Kan.  64,  and  see  the  fuU  note  of  cases  to  Cox  ▼.  Kich,  24  Kan.  15. 

Respecting  mandamus  to  compel  the  levy  of  taxes  for  the  payment  of  judgments  or 
bonds,  see  City  of  East  St.  Louis  v.  U.  S.,  7  Sup.  Ct.  Rep.  739;  Labette  Co^  v.  U.  S.,  5 
Sup.  Ct.  Rep.  108,  7  Fed;  Rep.  318;  State  of  Louisiana  v.  Police  Jury  of  St.  Martin.  4 
Sup.  Ct.  Rep.  648;  Cherokee  Co.  ▼.  Wilson,  8  Sup.  Ct.  Rep.  352;  State  v.  City  of  Rah- 
way,  (N.  J.)  8  Atl.  Rep.  106;  Devereaux  v.Citv  of  Brownsville,  29  Fed.  Rep.  742;  U. 
S.  V.  Township  of  Oswego,  28  Fed.  Rep.  55 ;  Laird  v.  Mayor  of  De  Soto,  25  Fed.  Rep. 
76 ;  U.  S.  V.  City  of  Elizabeth,  24  Fed.  Rep.  851 ;  U.  S.  v.  City  of. New  Orleans,  17  Fed. 
Rep.  483.  and  31  Fed.  Rep.  537 ;  U.  S.  v.Cape  Girardeau  Co.,  16  Fed.  Rep.  836;  White  y. 
City  of  Rahway,  Id.  833;  U.  S.  v.  County  Court  of  Knox  Co.,  15  Fed.  Rep.  704;  Beaulieu 
V.  City  of  Pleasant  Hill,  14  Fed.  Rep.  222;  U.  8.  y.  Port  of  Mobile,  12  Fed.  Rep.  768; 
Moran  v.  City  of  Elizabeth,  9  Fed.  Rep.  72;  U.  S.  v.  Auditors  of  Town  of  Brooklyn,  8 
Fed.  Rep.  473;  Osborne  v.  County  Coni'rs  of  Adams  Co.,  7  Fed.  Rep.  441;  County  of 
Huntington  v.  State,  (Ind.)  10  N.  E.  Rep.  625;  People  v.  Village  of  Hyde  Park,  (111.) 
6  N.  E.  Rep.  33 ;  City  of  Cairo  v.  Campbell,  (III.)  5  N.  E.-  Rep.  1 14 ;  People  v.  (3ity  of  Kings- 
ton, (N.  Y.)  4  N.  E.  Rep.  348;  Thatcher  v.  Adams  Co..  (Neb.)  27  N.  W.  Rep,  729;  Brow- 
nell  v.  Qratiot  County  Sup'rs,  (Mich.)  13  N.  W.  Rep.  798 ;  St^te  v.  School-District  No.  24, 
Adams  Co.,  (Neb.)  12  N.  W.  Rep.  927;  County  of  Ooeana  v.  Township  of  Hart,  (Mich.) 
Id.  190,  and  6  N.W.  Rep.  863 ;  Albin  v.  Board  of  Directors,  etc.,  of  West  Branch,  (Iowa,) 
12  N.  W.  Rep.  134;  Hosier  v.  Township  Board  of  Hi^gins,  (MiohJ  7  N.  W.  Rep.  897. 

To  compel  the  performance  of  other  duties  by  municipalities,  officer^,  and  boards,  see 
Moore  v.  Greenhow,  5  Sup.  Ct.  Rep.  1020;  State  v.  Board  of  Health,  (N.  J.)  8  Atl.  Rep. 
500;  Joos  v.  McCandless,  (Pa.)  Id.  159;  Dechert  v.  Com.,  fPa.)  6  Atl.  Rep.  229  r  Aoker- 
nian  v.  Buohnian,  Id.  218;  Spiritual  Atheneuni  Soc.  v.  Selectmen  of  Randolph,  (VL) 
2  Atl.  Rep.  747 ;  State  v.Hoilinshead,  (N.  J.)  2  Atl.  Rep.  244;  Shelley  v.  St.  Charles  Co., 
30  Fed.  Rep.  603 ;  XT.  S.  v.  Board  of  Auditors,  28  Fed.  Rep.  407 ;  Hausmeister  T.  Porter, 
25  Fed.  Rep.  355;  Boston  Water-Power  Co.  T.  Mayor,  etc.,  of  Boston,  (Mass.)  10  N.  E. 


STATE  V.  KIKQ.  441 

Rep.  318;  State  t.  Thompson,  (Ind.)  Id.  806;  Zartman  ▼.  State,  Id.  94;  People  y.  Com- 
iiiisdonera  of  Highv avs.  (111.)  8  N.  JE.  Rep.  684 ;  State  ▼.  Morris,  and.)  2  N.  B.  Rep.  855 ; 
People  Y.  Richards,  (N.  Y.)  1  N.  B.  Rep.  260;  State  v.  Boyce,  (Ohio,)  Id.  217;  State  v. 
Yarpen,  Id.  209;  McHenrv  y.  Township  Board  of  Chippewa,  (Mich.)  31  N.  W.  Rep.  602; 
Attorney  General  y.  Boara  of  County  (^nYassers,  Id',  o39;  Post  y.  Township  of  Sparta, 
Id.  536 ;  State  v.  County  of  Dodge,  (Neb.)  Id.  117 ;  State  v.  Emery,  (Neb.)  30  N.  W.  Rep. 
57;  Post  Y.  Sparta,  (Mich.)  29  N.  W.  Rep.  721;  Swift  y.  Mead,  (Mich.)  28  N.  W.  Rep. 
S44;  Hickey  y.  Ck>antY  of  OakUnd,  Id.  771 ;  District  Tp.  of  Clay  y.  Independent  Dist. 
uffiachanan.(Iowa,)Id.449;  Merrill  y.  Gladwin  Ck>.  Treas.,  (Mich.)  27  N.  W.  Rep.  866 ; 
State  Y.  Joint  School-Dist  No.  1,  (Wis.)  Id.  829;  Morse  y.  County  of  Hitchcock,  (Neb.) 
Id.  637:  State  y.  Meeker,  Id.  427 ;  State  y.  County  of  Saline,  Id.  122;  State  y.  Jaynes, 
(Neb.)  26  N.  W.  Rep.  711 ;  State  y.  (bounty  of  Douglas,  Id.  816;  Atkinson  v.  Hutchins, 
Iowa,)  Id.  64:  Mills  Co.  Nat.  Bank  y.  (Jonnty  of  Mills,  (Iowa.)  26  N.  W.  Rep.  884; 
State  Y.  R^nolds,  (Neb.)  Id.  610 ;  Slate  y.  County  of  Saline,  Id.  587 ;  Eliott  y.  Kalkaska 
Snp'rs,  (Mich.)  Id.  461 ;  Cronin  v.  County  of  Kalkaska,  Id.  393;  Christy  y.  Whitinore, 
(Iowa.)  24  N.W.  Rep.  698;  State  y.  Matley,  (Neb.)  Id.  200;  Board  of  Education  y.  Run- 
nells.  (Mich.)  23  N.  W.  Rep.  481;  Hanlin  y.  Independent  Dist.  of  Charles  City,  (Iowa,) 
Id.  268;  Murphy  y.  Reeder  Township  Treasurer,  (Mich.)  Id.  197;  State  v.  Cuinmings, 
(Neb.)  22  N.  W.  Kep.  545;  State  y.  SoYereign,  Id.  353;  Lon^  y.  State,  Id.  120;  State  y. 
Guthrie,  Id.  77;  Hightower  y.  Overhaulser,  (Iowa,)  21  N.  W.  Rep.  671;  State  y.  Pea- 
cock, (Neb.)  19  N.  W.  Rep.  686;  Grand  Forks  Co.  Y.CSaYanagh.  (Dak.)  Id.  413;  Hudson 
(Amnion  Council  y.  Whitney,  (Mich.)  18  N.  W.  Rep.  626;  Walcott  y.  Mayor  of  Jack- 
BOD,  (Mich.)  16  N.  W.  Rep.  893 ;  Martin  y.  Tripp,  Id.  330;  Diamond  Match  (yo.  y.  Pow- 
ers, Id.  314;  State  y.  Eberhart,  (Neb.)  15  N.  W.  Rep.  320;  Bryant  v.  Moore,  (Mich.)  Id. 
H-  Lancaster  (}o.  y.  State,  (Neb.)  14  N.  W.  Rep.  617;  State  y.  School-District  No.  13, 
Id.  382;  Roscommon  Co.  Y.  Midland  Sup'rs.  (Mich.)  13  N.  W.  Rep.  814;  Scripture  y. 
Boras,  (Iowa,)  12  N.W.  Rep.  760 ;  McBHde  y.  Ci^  of  Grand  Rapids,  (Mich.)  10  N.W.  Rep. 
353;  State  y.  Schaack,  (Minn.;  Id.  22;  State  y.  City  of  Manitowoc,  (Wis.)  9  N.  W.  Rep. 
607;  State  y.  Patterson,  (Neb.)  Id.  82;  Territory  y.  Shearer,  (Dak.)  8  N.  W.  Rep.  186; 
Slate  Y.  Penniston,  (Neb.)  7N.  W.  Rep.  753 ;  State  y.  Stearns,  Id.  743 ;  Sherburn  v.  Horn, 
(Mich.)  Id.  730 ;  City  of  East  Saginaw  y.  Treasurer  of  Saginaw  Co.,  (Mich.)  6  N.W.  Rep. 
6S4;  Gos8  y.  YermontYille  Common  (Council,  Id. ;  State  y.  Furnas  (yo.,  (Neb.)  Id.  484; 
State  Y.  Richardson  (^.,  (Neb.)  4  N.  W.  Rep.  967.;  State  y.  Palmer.  Id.  966;  Stale  y.  Jen- 
nings, (Wis.)  Id.  641;  State  y.  Nemaha  Co.,  (Neb.)  Id.  873;  Just  y.  Township  of  Wise, 
(Mich.)  Id.  298 ;  Jones  v.  Welsing,  (Iowa,)  2  N.W.  Rep.  1106 ;  Bailey  y.  Ewart^  Id.  1009 ; 
People  Y.  Fitzgerald,  (Mich.)  Id.  179;  Des  Moines  <&  M.  R.  Co.  v.  Lowry,  (Iowa,)  1  N. 
W.  Rep.  782;  Chambers  y.  Territory,  (Wash.  T.)  13  Pac.  Rei>.  336;  Countv  of  Morrow 
T.Hendryz,  (Or.)  12  Pac  Rep.  806;  Territory  y.  0>nnty  of  MohaYe,  (Ariz.)  Id.  780; 
Eahn  y.  City  and  (bounty  of  San  Franciaco,  (CJal.)  Id.  478 ;  County  of  Arapahoe  y. 
Grotty,  (Colo.)  Id.  151 ;  State  v.  Ware,  (Or.)  10  Pac.  Rep.  885 ;  Territory  v.  County  of 
Yellowstone,  (Mont.)  9  Pac.  Rep.  918;  Wright  y.  County  of  Gallatin,  Id.  643;  Jones  y. 
Morgan,  (Gal.)  7  Pac.  Rep.  734 ;  Burke  y.  Edgar,  Id.  488 ;  Tape  v.  Hurley,  (Gal.)  6  Pac. 
Bep.  129;  Snow  Y.  Stanislaus  Co.,  Id.  90;  People  v.  Bartlett,  (Cal.)  6  Pac.  Rep.  674; 
Johnson  ▼.  Sacramento  Co.,  (Cal.)  4  Pac.  Rep.  463 ;  Wells  y.  Taylor,  (Mont.)  3  Pac. 
Rep.  255;  Haysnieister  y.  Porter,  ((Jal.)  Id.  123:  Bean  y.  People.  (Colo.)  2  Pac.  Rep. 
909;  Roeding  y.  Porter,  (Cal.)  Id.  888;  Moyer  T.  Porter,  Id.  884;  Hunter  y.  Mobley,  (S. 
C.)1S.  £.  Rep.670. 

Against  state  boards  and  officers,  see  Cunningham  y.  Macon  A  B.  R.  Co.,  8  Sup.  Ct. 
Rep.  292;  People  y.  Commissioners  State  Contracts,  (III.)  11  N.  £.  Rep.  180;  People  v. 
Chapin,  (N.  Y.)  10  N.  £.  Rep.  141;  Dalton  y.  State,  (Ohio,)  3  N.  E.  Rep.  685;  Bresler  y. 
State  Treasurer,  (MichJ  26  N.  W.  Rep.  826;  State  Y.  Kendall,  (Neb^  18  N.  W.  Rep.  85; 
Crane  T.  Secretary  of  State,  (Mich.)  16  N.  W.  Rep.  376;  State  v.  Warner,  (Wis.)  13  N. 
W.  Rep.  266;  Detroit  Free  Press  Co.  y.  Board  of  State  Auditors,  (Mich.)  10  N.  W.  Rep. 
171;  State  y.  Warner,  (Wis.)  9  N.  W.  Rep.  796;  State  y.  Whitcomb,  (Minn.)  8  N.  W. 
Rep.902;  People  v.Board  of  State  Auditors,  (Mich.)  4  N.  W.  Rep.  274;  State  v.  Adams, 
O^eb.)  12  Pac  Rep.  488;  Kahn  t.  Bauer,  (Cal.)  Id.  477:  Marshall  y.  Dunn,  (Cal.)  10 
Pic  Rep.  S99;  People  y.  Sproance,  (Colo.)  6  Pac.  Rep.  831;  Hatch  y.  Stonenian,  (Cal.) 
Id.  734;  People  Y.  Thompson,  (Cal.)  6  Pac.  Rep.  686;  State  y.  McGrath,  (Mo.)  3  S.  W. 
Rep.  846;  State  Board  of  Pharmacy  y.  White,  (Ky.)  2  S.  W.  Rep.  226. 

Against  federal  officers.  TJ.  S.  y.  Lamar,  6  Sup.  Ct.  Repw  434;  Butterworth  y.  TJ.  8.,  6 
Sup.  Ct  Rep.  25;  Sz  parte  Virginia,  4  Sup.  a.  Rep.  333;  Wyiuau  y.  U.  S.,  8  Sup.  Ct. 
Rn>-  417. 
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J.  M.  Baker  and  others  v.  John  Hall. 
January  Term,  1888. 

1.  Case:  Extending  Time.    Where  a  final  order  is  made  by  the  district 

court  on  the  tenth  day  of  August,  1882,  and  the  court  immediately  ad- 
journs sine  die,  a  party  desiring  to  have  the  oiderVeviewed  by  the  supreme 
court  may,  on  the  twelfth  day  of  the  same  month,  as  was  done  in  this 
case,  appear  before  the  judge  of  the  district  court  at  chambers,  and  obtain  a 
valid  order  from  the  judge  extending  the  time  within  which  to  make  and 
serve  a  case  for  the  supreme  court.^ 

2.  :  Facts  Showing  Valid  Case  Made.  Where  a  case  for  the  su- 
preme court  is  properly  made  and  served  upon  the  adverse  party,  and 
amendments  to  the  case  are  suggested  by  the  adverse  party,  and  notice  is 
given  that  the  case  w'ill  be  presented  to  the  judge  of  the  court  for  settle- 
ment on  the  twenty-eight  day  of  September,  1882,  at  2  o'clock  in  the  after- 
noon; and  the  adverse  party  appears  before  the  judge  at  that  time,  and 
remains  until  3  o'clock  in  the  afternoon,  and  then  leaves;  and  the  party 

making  the  case,  who  does  not  reside  in  the  town  where  the  judge  is 
*618      staying,  arrives  there  at  '('about  3: 10  P.  m.  of  the  same  day,  on  a  reg- 
ular railway  passenger  train,  which  arrives  each  day  at  3:10  p.  m.; 
and  only  one  such  train  arrives  daily  at  that  place;  and  such  party  appeal^ 
'before  the  judge,  and  presents  the  case  for  settlement  at  3:15  p.  m.  of  said 
dayi  and  the  case  is  afterwards  duly  settled  and  signed  by  the  judge,  in 
the  absence  of  the  adverse  party,  the  judge  taking  into  consideration  both 
the  case  as  made  by  one  party  and  the  suggestions  of  amendments  as  of- 
fered by  the  other  party:  held,  that  the  case  is  valid,  notwithstanding 
the  fact  that  the  case  was  presented  to  the  judge  for  settlement  one  hour 
and  fifteen  minutes  after  the  time  at  which  the  notice  stated  it  would  be 
presented,  and  notwithstanding  the  absence  of  the  adverse  party. 

$•  Judicial  Sales :  Setting  Aside :  Notice.  A  sheriff's  sale  of  real  estate 
was  set  aside  by  the  court,  on  motion  of  one  of  the  parties,  upon  facts 
ascertained  and  proved  by  evidence  other  than  the  papers  and  proceedings 
already  of  record  in  the  case,  and  without  notice  to  and  in  the  absence  of 
one  of  the  parties  interested  in  the  sale.  Held,  that  the  order  of  the  court, 
setting  aside  the  sale  without  notice,  was  erroneous  under  such  circum- 
stances.^ 


If 
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Error  from  Neosho  district  court. 

At  the  July  term,  1882,  of  the  district  court,  Hall  obtained  an  or- 
der setting  aside  a  sheriff's  sale  of  certain  real  estate  made  to  Baker, 
and  confimiing  a  sheriff's  sale  thereof  to  himself,  in  an  action  then 
pending  in  that  court,  wherein  Baker  was  plaintiff  and  Whitman  and 
two  others  were  defendants.  These  orders  Baker  and  Whitman  and 
wife  bring  here  for  review. 

C  H,  Kimball,  for  plaintiff  in  error  Baker. 

L.  Stillwell,  for  plaintiffs  in  error  Whitman  and  wife. 

Hutchinga  dt  Denison,  for  defendant  in  error. 

^See  the  full  notes  of  cases  to  Missouri,  K.  &  T.  Ry.  Co.  v.  Fort  Scott,  16  Ean.  *435; 
Ingersoll  v.  Yates,  21  Kan.  •90. 

*See  Oalbreath  v.  Drought,  i>09t,  •717.  as  to  confirmation  of  judicial  sales.    See  iioU 
to  New  England  M.  S.  Go.  v.  Smith,  25  Kaik  •622. 
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VALENTOrB,  J.  On  Jnly  1,  1878,  John  W.  Whitman,  and  Eliza- 
beth Whitman,  his  wife,  executed  to  Smedley  Darlington  a  note  and 
mortgage  upon  certain  land  situated  in  Neosho  county,  Kansas.  This 
note  and  mortgage  were  afterwards  transferred  by  Darlington  to  J. 

M.  Baker.     On  January  4, 1879,  Whitman  and  wife  executed 
*619    a  deed  for  the  land  to  David  Cassidy ;  Cassidy  by  the  terms  *of 

the  deed  to  take  the  land  subject  to  the  note  and  mortgage. 
On  November  18,  1880,  a  judgment  was  rendered  on  the  note  and 
mortgage  in  favor  of  Baker  and  against  Whitman  and  wife  for  the  sum 
of  $1,141.87  and  costs ;  and  the  mortgaged  property  was  ordered  to  be 
sdd  to  satisfy  such  judgment.    On  September  24, 1881,  the  mortgaged 
property  was  sold  to  John  Hall  for  $70.    The  property  was  worth  at  the 
time  at  least  $1,550.     There  were  some  irregularities  connected  with 
this  sale.     For  instance,  the  order  of  sale  recited  that  the  judgment 
for  costs  was  for  $11.10,  while  in  fact  it  was  for  only  $10.10^  and  it 
does  not  appear  that  the  notice  of  sale,  which  was  published  in  a 
newspaper,  was  published  in  the  last  issue  of  the  paper  immediately 
preceding  the  day  of  the  sale.     Neither  Baker  nor  either  of  the  Whit- 
mans, nor  any  person  representing  them,  was  present  at  the  time 
of  the  sale.     On  November  14,  1881,  David  Cassidy  and  wife  exe- 
cQted  a  quitclaim  deed  for  the  land  to  Hall.     Afterwards  the  plain- 
tiff Baker  filed  his  written  motion  to  set  aside  said  sale  on  several 
grounds,  the  first  being  unavoidable  casualty,  accident,  and  misfort- 
une, by  which  the  plaintiff  was  prevented  from  being  present  at  said 
sale;  and  in  consequence  thereof  (and  the  irregular  proceedings  of 
the  officer  and  purchaser)  the  land  was  sold  at  a  grossly  inadequate 
price.    In  his  motion  to  set  aside  the  sale,  the  plaintiff  offered  to  bid 
$1,400  for  the  land,  in  the  event  of  a  new  sale  being  ordered;  and 
also  offered  to  pay  Hall  12  per  cent,  interest  on  his  $70  paid  for  the 
land  from  the  day  of  the  sale  to  the  day  the  sale  might  be  set  aside. 
The  defendants  the  Whitmans  also  filed  their  motion  to  set  aside  said 
^ale,  assigning  substantially  the  same  grounds  set  out  in  Baker's  mo- 
tion.   There  was  no  written  motion  filed  by  any  one  to  confirm  the 
sale,  but  Hail  moved  orally  for  a  confirmation  thereof.     On  the  hear- 
ing of  these  motions,  affidavits  and  other  evidence  were  introduced 
by  all  the  parties,  including  Hall.     On  February  1,  1882 — that  be- 
ing a  portion  of  the  November  term,  1881,  and  a  portion  of  the  term 

at  which  said  sale  was  made — 'the  court  made  an  order  that, 
•620    if  the  plaintiff  would  stipulate  to  bid  the  sum  of  *$  1,650  for 

the  land,  the  sale  should  be  set  aside.  The  plaintiff  excepted 
^that  part  of  the  order  requiring  him  to  bid  $1,550,  but  agreed  to 
bid  that  sum ;  and  thereupon  the  court  set  aside  the  sale,  and  ordered 
that  a  new  order  of  sale  be  issued  on  February  15,  1882.  Said 
order  of  February  1,  1882,  reads  as  follows: 

"And  now,  to-wit,  on  this  first  day  of  February,  1882,  came  the  parties, 
plaintiff  and  defendants,  and  John  Hall,  the  purchaser  of  the  land  in  con- 
^veray,  to-wit,  the  south  half  (|)  of  the  north-east  and  the  east  half  (|)  of 
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the  south-east  quarter  (4)  of  section  number  fourteen,  (14.)  in  township  num- 
ber thirty  (30)  south,  of  range  number  seventeen  (17)  east,  containing  one 
hundred  and  sixty  acres,  in  Neosho  county,  state  of  Kansas.  And  this  cause 
is  submitted  to  the  court  upon  the  motion  of  plaintiff  and  defendants  to  set 
aside  the  sale  herein,  and  the  motion  of  the  said  purchaser  to  confirm  said 
sale,  and  after  the  submission  of  the  proofs  and  affidavits  of  the  various  par- 
ties, and  the  offer  of  plaintiff  to  bid  $1,400,  if  a  new  sale  be  ordered;  and, 
after  argument  of  counsel  thereon,  it  is  considered  and  ordered  that,  if  tiie 
plaintiff  will  here  now  stipulate  to  bid  for  said  mortgaged  premises  the  sum 
of  $1,550,  the  said  sale  will  be  set  aside  and  a  new  sale  ordered;  otherwise 
the  said  sale  will  be  confirmed,  and  the  sheriff  directed  to  execute  a  good  and 
sufficient  deed  to  the  said  purchaser;  to  which  direction  and  order  of  the  court 
that  plaintiff  bid  01,550  the  plaintiff  duly  excepted,  and  the  plaintiff,  being 
present,  stipulated  and  agreed  to  bid  said  sum  of  $1,550.  Wherefore  it  is 
ordered  and  decreed  that  said  sale  be  and  hereby  is  set  aside;  and  it  is  further 
ordered  that  an  order  of  sale  issue  for  the  sale  of  said  premises  on  FebruaiT 
15, 1882,  and  that  said  bid  of  $1,550  shall  be  the  first  bid;  to  which  plaintiff 
excepted." 

On  February  15, 1882,  a  new  order  of  sale  was  issued,  under  which 
the  land  was  again  sold,  this  time  to  the  plaintiff  Baker  for  $1,550. 
On  April  5,  1882,  this  sale  was  set  aside,  because  of  certain  irreg- 
ularities connected  therewith,  for  which  irregularities  Hall's  counsel 
claimed,  and  the  court  afterwards  found,  that  the  plaintiff's  counsel 
was  responsible.     We  shall  probably  have  more  to  say  with  respect 

to  this  matter  hereafter. 
*621     ^Afterwards  another  order  of  sale  was  issued ;  and  on  June 

17,  1882,  the  land  was  again  sold  to  the  plaintiff  for  $1,550. 
On  July  13,  1882,  the  plaintiff  filed  his  motion  to  confirm  this  sale; 
and  on  July  17,  1882,  Hall  filed  a  motion  asking  that  the  sale  of 
June  17th  be  set  aside,  and  that  the  order  of  the  court  of  February 
1st  be  also  set  aside,  and  that  the  sale  made  to  him  on  September  24, 
1881,  be  confirmed.     The  grounds  of  said  motion  were  as  follows: 

''(1)  The  said  order  of  the  court,  conditionally  setting  aside  said  sale  of  real 
estate  made  to  said  John  Hall  on  the  twenty-fourth  of  September,  1881,  was 
obtained  by  fraud. 

*'(2)  The  said  plaintiff  J.  M.  Baker  has  willfully  and  knowingly  refused 
and  neglected  to  comply  with  the  order  of  this  court  req»ecting  the  time  within 
which  an  order  of  sale  should  issue  and  the  land  be  advertised  and  sold,  made 
as  a  condition  to  the  conditional  setting  aside  of  said  sale,  and  has  willfully 
refused  and  neglected  to  comply  with  the  stipulation  filed  by  him  on  the  first 
day  of  February.  1882,  in  compliance  with  the  order  of  the  court,  and  has 
willfully,  corruptly,  and  fraudulently  prevented  said  real  estate  from  being 
sold  on  the  order  of  sale  issued  as  required  by  the  order  of  this  court  on  tbe 
fifteenth  day  of  February,  1882." 

When  this  motion  came  on  for  hearing,  and  after  it  had  been  read 
to  the  court  by  one  of  Hall's  counsel,  L.  Stillwell,  an  attorney  at  law, 
who  had  previously  appeared  for  both  Baker  and  Ihe  Whitmans,  to 
have  the  sale  of  September  24, 1881,  to  Hall,  set  aside,  bat  who  had 
not  previously  appeared  for  any  other  purpose,  made  a  special  ap- 
pearance for  Whitman,  to  object  to  tbe  consideration  of  the  motion 
until  Whitman  had  notice  thereof.     The  court  responded,  in  sab- 
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stance,  that  the  hearing  of  the  motion  coold  proceed  and  the  question 
of  notice  to  Whitman  conld  be  considered  in  the  future;  and  that, 
if  it  seemed  necessary  or  proper  that  Whitman  should  have  further 
notice,  it  could  then  be  given.    Neither  Stillman  nor  the  Whitmans 
made  any  further  appearance  in  the  case,  and  the  hearing  and  de- 
t«raiination  of  the  motion  proceeded.     Hall  read  in  evidence  a  num- 
ber of  affidavits,  the  object  of  which  seemed  to  be  to  show  that  the 
publication  notice  of  the  March  sale  bad  been  tampered  with 
*622    by  a  rov*ing  journeyman  printer,  at  the  instance  of  the  coun- 
sel for  the  plaintifif  Baker.     The  court  took  the  motion  under 
advisement  until  the  adjourned  term  in  August,  and  at  such  adjourned 
term,  on  August  10,  1882,  sustained  HalPs  motion,  and  set  aside  the 
sale  of  June  17th,  and  the  order  of  the  court  of  February  1st,  and 
confirmed  the  sale  made  to  Hall  on  September  24,  1881.    The  order 
vith  reference  t(5  these  things  was  dated  back  two  days,  and  made  to 
read  as  though  it  had  been  made  on  August  8,  1882.     The  record  of 
'  the  case,  as  made  and  brought  to  this  court,  with  respect  to  said  or- 
der, reads  as  follows : 

"And  thereupon  the  following  order  was  entered  of  record  in  said  cause, 
which  said  order  was  inadvertently  entered  of  record  as  having  been  made 
the  eighth  day  of  August,  1882,  when  in  truth  and  in  fact  it  was  made  on 
the  tenth  day  of  August,  1882.  The  following  is  a  copy  of  said  order  as  en- 
tered on  the  journal: 

"'/.if.  Baker 9  Plaintiff,  v.  John  W.  Whitman,  Elizabeth  Whitman,  and 

John  A,  Botoman,  Dtfendants. 

•••CONFIRMATION  OF  SALE. 

"•And  now,  on  this  eighth  day  of  August,  1882,  the  court  having  had  this 
<sise  under  advisement,  and  having  considered  the  several  motions  of  the  plain- 
tiff and  of  John  Hall,  the  owner  of  the  equity  of  redemption  and  parchaser 
at  the  sheriff's  sale,  and  the  affidavits,  oral  testimony,  and  other  evidence 
introduced  by  the  respective  paities  upon  the  hearing  of  said  motionst  and 
being  fully  advised  in  the  premises,  does  find  that  the  real  estate  in  the  judg- 
ment and  decree  herein  described,  to- wit,  the  south  half  of  the  north-east 
laarter,  and  the  east  half  of  the  south-east  quarter,  of  section  No.  fourteen, 
(H,)  in  township  No.  thirty  (30)  south,  of  range  No.  seventeen  (17)  east,  in 
Xeosiio  county,  Kansas,  was,  on  the  twenty-fourth  day  of  September.  1881, 
^J  the  sheriff  of  Neosho  county,  Kansas,  pursuant  to  said  decree  and  judg- 
ment, sold  to  said  John  Hall;  and  that  the  proceedings  of  said  officer  in  mnk- 
!ngsaid  sale  were  in  all  respects  regular  and  in  conformity  to  law;  that  on 
the  first  day  of  February,  1882,  upon  the  motion  of  said  plaintiff,  and  for  cer- 
tain equitable  reasons  by  him  shown,  the  court  made  an  order  hei*ein,  setting 
aside  said  sale  of  September  24,  1881,  conditionally,  the  conditions  thereof 
^  be  performed  by  said  plaintiff,  and  said  plaintiff  having  entered  into  a  stip- 

ulation  to  perform  the  same  accordingly. 
*623  ***  lAnd  the  eouxt  further  finds  that  the  grounds  in  the  motions  of  said 
John  Hall  contained  and  set  forth  are  true,  and  that  subsequent  to 
ine  making  of  the  said  conditional  order  and  stipulation  the  said  plaintiff  and 
^attorney,  0.  H.  Kimball,  Esq.,  in  collusion  with  the  defendant  John  W. 
J Aitman  and  others,  by  deceit  and  fraudulent  practices^  In  violation  of  said 
^ipulatioQ  and  conditional  order,  prevented  the  conditions  thereof  from  being 
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performed;  whereby  great  worry  and  injustice  will  be  done  to  said  John  Hall, 
purchaser  at  the  previous  sale  and  owner  of  the  equity  of  redemption,  if  said 
conditional  order  is  made  absolute,  and  the  sale  made  on  the  seventeenth  of 
June,  1882,  is  confirmed.  It  is  therefore  by  the  court  here  ordered  that  the 
motion  of  said  J.  M.  Baker,  plaintiff,  to  confirm  the  sale  of  June  17, 1882,  be, 
and  the  same  is  hereby,  overruled  and  denied,  and  the  said  motions  of  said 
John  Hall  be,  and  the  same  are  hereby,  sustained,  and  that  the  sale  made  bj 
the  sheriff  of  Neosho  county,  Kansas,  herein,  on  the  seventeenth  day  of  June, 
1882,  to  J.  M«  Baker,  plaintiff,  be,  and  the  same  is  hereby,  set  aside,  and  the 
said  J.  M.  Baker,  plaintiff,  pay  the  coste  that  have  accrued  herein  since  said 

sale  of  September  24,  1881,  taxed  at  $ . 

"*  It  is  further  ordered  that  the  conditional  order  made  herein  on  the  first 
day  of  February,  1882,  setting  aside  conditionally  said  sale  of  September  24. 
1881,  be  vacated  and  held  for  naught;  and  upon  production  of  the  order  of 
sale  issued  pursuant  to  the  judgment  herein  on  the  eighth  day  of  August, 
1881,  with  the  return  of  John  Berry,  sheriff  of  Neosho  county,  JCansas,  in- 
dorsed thereon,  showing  a  sale  of  the  property  decreed  to  be  sold  in  this  action, 
and  heretofore  described,  to  John  Hall,  on  the  twenty-fonrtlidayof  September, 
1881;  and  the  court  having  carefully  examined  said  order  of  sale,  and  the  re- 
turn of  said  John  Berry,  sheriff,  indorsed  thereon,  and  all  the  proceedings  of 
said  sheriff  in  making  said  sale;  and  the  court  being  satisfied  that  said  sale 
has  in  all  respects  been  made  in  conformity  to  the  laws  of  the  state  of  Kan- 
sas,— it  is  therefore  ordered  that  said  sale  be,  and  the  same  is  hereby,  confirmevi; 
and  it  is  further  ordered  that  the  clerk  of  this  court  make  an  entry  on  the  jour- 
nal of  the  court  that  the  court  is  satisfied  of  the  legality  of  said  sale;  and  it  is 
further  ordered  that  the  sheriff  of  Neosho  county,  Kansas,  execute  and  deliver 
to  said  John  Hall,  the  purchaser  at  said  sale,  a  deed  for  the  lands  and  ten(v 
ments  so  sold,  to- wit,  the  south  half  of  the  north-east  quarter,  and  the  ea<t 
half  of  the  south-east  quarter,  of  section  No.  fourteen,  (14,)  in  township  No. 
thirty  (30)  south,  of  range  No.  seventeen  (17)  east,  in  Neosho  county,  Kan- 
sas/" 

*624:  *Tbe  record  does  not  show  why  the  order  was  antedated  as  it 
was,  so  as  to  make  it  read  as  though  it  was  made  on  August 
S,  1882,  instead  of  on  August  10,  1882,  as  it  in  fact  was.  This  order 
was  made  at  an  adjourned  term  of  the  court,  which  convened  on  August 
8,  1882,  and  adjourned  sine  die  on  August  10,  1S82.  At  the  time 
this  order  was  made,  neither  the  plaintiff  nor  either  of  the  defend- 
ants, nor  any  one  representing  any  one  of  them,  was  present.  On 
August  12,  1882,  and  within  three  days  after  the  order  was  made, 
Stillwell,  as  attorney  for  defendant  Whitman,  went  before  the  judge 
of  the  district  court  of  that  district,  at  chambers,  and  on  behalf  of  the 
defendant  Whitman,  without  any  notice  to  Hall,  applied  for  an  order 
extending  the  time  to  make  a  case  for  the  supreme  court.  Stillwell 
also,  at  the  same  time,  presented  a  letter  from  Kimball,  the  attorney 
for  the  plaintiff  Baker,  with  reference  to  the  same  subject.  The  judge 
then  made  the  following  order : 

"Now,  on  this  twelfth  day  of  August,  1882,  before  me,  H.  W.  Talcott, 
judge  of  the  Seventh  judicial  district,  state  of  Kansas,  at  chambers,  Ida,  Al- 
len county,  Kansas,  comes  the  plaintiff,  J.  M.  Baker,  by  C.  H.  Kimtmll,  bis 
attorney,  and  also  comes  the  defendant  J.  W.  Whitman,  by  L.  Stillwell,  his 
attorney;  and  at  the  request  of  said  Baker  and  Whitman,  and  for  good  cause 
shown,  it  is  ordered  by  me  that  the  time  allowed  by  law  to  said  Baker  and 
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Whitman  to  each  make  and  serve  a  case  for  the  supreme  court  of  Kansas,  of 
the  proceedings  had  m  this  action »  be,  and  the  same  hereby  is,  extended  to 
and  including  the  twelfth  day  of  September,  1882.  And  it  is  further  ordered 
that  the  tame  allowed  by  law  for  all  parties  having  adverse  rights  herein  to 
said  Baker  and  Whitman  (including  John  Hall,  the  purchaser  at  the  first 
slieriff^s  sale  herein)  to  suggest  amendments  to  said  case  made,  be,  and  the 
mne  is  hereby,  extended  for  the  period  of  ten  days  after  said  September  12, 
1882,  and  the  time  for  settling  said  case  made  is  hereby  extended  for  the  period 
often  days  after  said  last-named  period  of  time;  said  case  made  to  be  settled 
upon  at  least  five  days'  notice. 

"Given  under  my  hand,  at  chambers.  Tola,  Alien  county,  Kansas,  this  Au- 
gust 12, 1882.  H.  W  Taloott,  Judge." 

*625    *  Afterwards  a  case  for  the  supreme  court  was  properly  made, 
served,  settled,  signed,  attested,  filed,  And  authenticated.    The 
order  of  the  judge  of  the  court  settling  the  case  is  as  follows: 

''And  now,  on  the  twenty-eighth  day  of  September,  1882,  at  three  o'clock 
and  fifteen  minutes  after,  in  the  afternoon  of  said  day,  before  me,  H.  W. 
Taloott,  judge  of  the  Seventh  judicial  district  t'ourt,  stat-e  of  Kansas,  at 
Fiedonia.  Wilson  county,  Kansas,  came  the  plaintiff,  J.  M.  Baker,  by  C.  H. 
Kimball,  his  attorney,  and  likewise  at  the  same  time  and  place  comes  the  de- 
fendant John  W.  Whitman,  by  L.  Stillwell,  his  attorney,  and  said  Baker 
and  Whitman  present  for  settlement  and  allowance  their  case  made  in  the 
said  cause  of  J.  M.  Baker  v.  John  W.  Whitman,  Elizabeth  Whitman,  and 
John  A.  Bowman.  Said  Baker  and  Whitman,  by  their  respective  attorneys  as 
aforesaid,  also  presented  to  me  the  amendments  of  said  case  made  suggested 
by  John  Hall,  the  purchaser  at  the  first  sheriff's  sale  herein,  which  amend- 
ments were  served  on  L.  Stillwell,  the  aforesaid  attorney  for  John  W.  Whit- 
num,  on  Monday,  September  25, 1882;  and  I  finding  and  being  satisfied  that 
said  case  made  was  properly,  and  within  the  time  fixed  by  the  order  of  the 
andersigned  judge,  served  on  John  Hall,  the  purchaser  at  the  first  sheriff's 
sale  in  Uiis  case,  for  the  suggestion  of  amendments;  and  I  further  finding 
and  being  satisfied  that  said  John  Hall  was  duly  notified,  in  accordance  with 
the  order  of  said  judge,  that  said  case  made  would  be  presented  to  me  for  set- 
tlement and  allowance  on  the  twenty-eighth  day  of  September,  1882,  at  2 
(two)  o'clock  p.  H.,  at  Fredonia,  Kansas, — ^I  do  thereupon  proceed  to  examine 
said  case  made  and  the  af  orsesaid  suggestions  of  amendments  thereto.  Where 
said  amendments  are  truer,  I  have  allowed  them  and  caused  them  to  be  in- 
serted in  this  case  made;  and  where  they  are  not  true  I  have  not  allowed  them. 
A^nd  I  certify  that  the  above  and  foregoing  case  made  contains  a  true  and  full 
statement  of  aU  the  proceedings  had  in  said  cause;  that  said  case  made  con- 
taiins  all  the  evidence  introdu^  upon  each  and  iill  of  the  several  motions 
tiierein  set  forth;  and  that  said  case  made  is  a  full,  complete,  and  true  case 
nuule  in  said  cause,  and  is  signed  and  allowed  by  me  as  such,  on  this  twenty- 
fiinthday  of  September,  1882,  at  Fredonia,  Wilson  county,  Kansas.  And  I 
further  certify  that  on  this  September  28, 1882,  at  2  o^clock  p.  m.,  came  before 

me  John  Hall,  the  aforesaid  purchaser  at  the  first  sheriff's  sale,  (ac- 
*6^     *oompanied  by  0.  F.  Hutchings,  one  of  his  counsel,)  at  said  city  of 

Fredonia,  where  I  was  engaged  in  holding  a  regular  term  of  the  dis- 
trict court  in  and  for  said  county;  and  said  Hall  and  Hutchings  stated,  in 
sobstance,  that  they  appeared  to  participate  in  settlement  of  the  case  made  in 
this  cause,  according  to  the  notice  served  on  Mr.  Hall.  Said  0.  H.  Kimball 
iuid  L.  Stillwell,  attorneys  for  Baker  and  John  W.  Whitman,  respectively, 
bad  not  yet  arrived.  Whereupon  I  exhibited  to  said  Hall  and  Hutchings,  and 
tbej  read  the  same,  a  postal-card  I  had  previously  received  from  said  G.  H. 
Kimball  by  mail,  which  card  was  in  the  following  words: 
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made,  served,  settled,  signed,  attested,  filed,  and  autbentioated,   ae 
heretofore  stated.     Besides,  according  to  the  certificate  of  the  clerh 
of  the  court  below,  the  case  made  contains  a  full  transcript  of  all  the 
papers  and  proceedings  constituting  the  record  of  the  ease  in  the  court 
below.     The  order  of  the  court  below,  made  on  August  10, 1882,  but 
entered  as  of  August  8,  1882,  setting  aside  the  sale  of  June  17, 1882, 
and  also  setting  aside  the  order  of  the  court  made  on  February  1, 
1882,  and  confirming  the  sale  made  to  Hall  on  September  24,  1881, 
must  be  reversed.     We  think  the  sale  made  on  June  17,  1882,  should 
be  confirmed.     At  least  this  should  be  so,  unless  other  facts  are  here- 
after shown  which  have  not  up  to  this  time  been  shown  in  the  case. 
It  is  probable,  however,  that,  in  justice  to  the  Whitmans  and  in  jus- 
tice to  Hall,  no  interests  or  costs  accruing  on  the  judgment  of  the 
plaintiff  Baker  from  the  time  the  second  sale  was  set  aside,  on  April 
5,  1882,  up  to  the  time  when  the  plaintiff  filed  his  motion  to  confirm 
the  third  sale,  on  July  13, 1882,  should  be  allowed;  for  it  seems  that 
it  was  the  fault  of  the  plaintiff's  counsel  that  prevented  the  second 
sale  from  being  regular,  and  thereby  prevented  it  from  being  con- 
firmed; and  it  would  seem  that  this  was  done  for  the  purpose  that 
the  judgment,  with  interest  and  costs,  should  so  increase  in  amount 
•  that  it  would  take  the  entire  amount  bid  for  the  land  to  pay  the  judg- 
ment and  costs,  and  leave  nothing  to  go  to  Hall,  the  party  holding 

the  equity  of  redemption.     We  tliink  the  said  order  made  by 
*630     the  court  on  *August  10,  1882,  dated  August  8,  1882,  ought 

to  be  reversed,  for  the  reason,  among  others,  that  it  was  made 
in  the  absence  of  the  Whitmans,  and  without  any  notice  to  them. 
Of  course,  where  no  motion  is  pending  to  set  aside  a  sale  for  matters 
not  appearing  on  the  face  of  the  papers  and  proceedings  in  the  case, 
the  sale  may  be  confirmed  or  set  aside  upon  the  papers  and  proceed- 
ings already  in  the  case,  without  either  the  plaintiff  or  the  defendant 
being  present,  and  without  any  formal  motion  being  made  by  any 
person,  and  without  notice  to  any  person ;  for  all  the  parties  are  bound 
to  take  notice  of  all  papers  and  proceedings  which  are  already  of  rec- 
ord in  the  case,  and,  if  an  error  is  committed  on  the  papers  and  pro- 
ceedings already  of  record  in  the  case,  such  error  can  easily  be  cor- 
rected; but  no  sale  can  ever  be  properly  set  aside  for  irregularities 
not  appearing  upon  the  face  of  the  papers  and  proceedings  already 
of  record  in  the  case,  or  upon  grounds  which  require  evidence,  out- 
side of  the  papers  and  proceedings  which  are  already  of  record  in  the 
case,  to  be  introduced,  unless  a  proper  motion  is  made  and  proper 
notice  given  to  all  persons  interested  in  the  sale.  Freem.  Ex.*ns,  § 
306;  Sears  v.  Low,  2,  Oilman,  281;  Cline  v.  Green,  1  Blackf.  52; 
State  Bank  v.  Marsh,  7  Ark.  390;  Parks  v.  Person,  1  Smedes  &  M. 
76;  Wright  v.  Leclaire,  3  Iowa,  221,  241;  Lyster  v.  Brewer,  13  Iowa, 
461;  Glamorgan  v.  OTallon,  10  Mo.  112;  Toler  v.  Ayers,  1  Tex. 
398;  Bently  v.  Cummins,  8  Ark.  490. 

As  to  setting  aside  a  sheriff*s  sale  for  gross  inadequacy  of  price, 


*  « 
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see  Dewey  v.  Linsoott,  20  Kan.  *685;  Borer,  Jud.  Sales,  §§  549  et 
seq.,  and  1086  et  seq.;  Freem.  Ex'ns,  §  309.     In  the  present  case, 
the  first  sale  was  for  a  grossly  inadequate  price, — for  only  $70,  when 
the  land  was  worth  at  least  $1,550, — and  it  would  be  an  outrage 
npon  jastice  to  peimit  such  a  sale  to  stand.     We  think  the  court  be- 
low, exercising  a  sound  judicial  discretion,  properly  and  rightfully 
set  aside  said  sale  for  such  gross  inadequacy  of  price,  and  for  other 
irregularities.     This  was  done  on  February  1,  1882,  and  we 
*631     *think  the  order  setting  the  sale  aside  should  be  allowed  to  re- 
main in  force.     The  court  also,  at  the  same  time,  very  wisely 
required  the  plaintiff  to  make  a  bid  on  the  land  for  what  the  land 
was  reasonably  worth,  to- wit,  $1,550;  but  as  the  plaintiff's  counsel 
afterwards  attempted  to  commit  a  wrong  upon  the  purchaser  and  upon 
the  defendants,  by  changing  the  notice  of  sale  so  that  the  second  sale, 
and  the  one  at  which  the  plaintiff  was  required  to  bid  $1,550  upon 
the  land,  should  be  illegal,  and  should  be  set  aside,  and  thereby  cause 
an  amount  of  costs  and  interest  to  accrue  upon  the  judgment  to  the 
extent  that  the  judgment  and  costs  might  take  the  whole  of  the  $1,550 
to  satisfy  the  judgment,  and  thereby  defeat  the  order  of  February  1st 
in  spirit  if  not  in  terms,  we  think  it  would  be  fair  for  the  court  not  to 
permit  such  wrongful  acts  of  plaintiff's  counsel  in  anj  manner  to 
prejudice  the  rights  of  either  Hall  or  the  Whitmans. 

We  would  also  here  say  that  the  order  of  the  court,  made  August 
10, 1882,  dated  August  8,  1882,  was  not  only  made  in  the  absence 
of  the  Whitmans,  and  without  notice  to  them,  but  the  finding  that 
Whitman  acted  in  collusion  with  plaintiff's  counsel,  in  violating  the 
order  of  the  court  of  February  1,  1882,  and  delaying  proceedings  as 
aforesaid,  is  not  sustained  by  the  evidence.  We  do  not  think  that 
the  evidence  shows  that  any  person  connected  with  the  case  acted  in 
collusion  with  the  plaintiff's  counsel  in  doing  any  of  these  things,  ok 
participated  to  any  extent  in  the  wrong.  It  would  seem  to  be  such 
counsel's  own  individual  act,  in  connection  with  other  persons  having 
DO  connection  with  this  case.  It  is  to  be  hoped,  however,  that  he 
may  yet  show  that  not  even  he  participated  in  the  wrong. 

From  the  charges  made  in  the  briefs  of  counsel  against  adverse 
counsel,  it  would  seem  that  the  standard  of  professional  ethics  among 
themselves  cannot  be  very  high.  This  must  to  some  extent  be  the 
case,  whether  the  charges  made  by  counsel  against  each  other  are 
true  or  false.  If  the  charges  are  true,  then  it  is  certainly  the  case; 
but  if  they  are  not  true,  then  counsel  have  been  too  fast  in 
*632  making  charges.  It  is  *hoped,  however,  that  the  condition  of 
affairs  in  that  locality  is  not  as  bad  as  the  briefs  of  counsel 
would  seem  to  indicate. 

The  order  of  the  court  below,  made  August  10,  1882,  and  entered 
of  record  as  of  August  8,  1882,  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
(All  the  justices  concurring.) 
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Atchison,  T.  &  S.  F.  B.  Go.  v.  John  P.  Moore.' 

January  Term,  1888. 

1.  Bailroadc(:  Personal  Injuries:  Laws  of  Texas  as  to  Liability.  The 
plaintiff  brought  an  action  in  the  state  of  Kansas  against  a  i-ailroad  com- 
pany for  in  j  uries  received  in  the  state  of  Texas,  while  acting  as  a  brakeman 
for  the  defendant,  which  injuries,  he  alleged,  were  caused  by  the  negli- 
gence of  the  defendant  and  its  officers,  servants,  and  employes.  In  Kan- 
sas, a  railroad  company  is  liable  to  each  of  its  servants  and  employes  for 
injuries  caused  by  the  negligence  of  any  other  of  its  servants  or  employes; 
but  in  Texas,  where  it  was  shown  that  the  rule  of  the  common  law  pre- 
vailsi  a  railroad  company  which  has  exercised  due  care  and  diligence  in 
employing  and  retaining  only  competent  and  trustworthy  servants  and 
employes,  and  in  obtaining  and  keeping  in  a  reasonably  safe  condition 
all  necessary  and  proper  machinery,  implements,  and  appliances  for  the 
particular  work,  is  nol  liable  for  injuries  to  any  one  of  its  servants  or 
employes,  caused  by  the  negligence  of  any  other  of  its  servants  or  em- 
ployes, where  they  are  all  mere  fellow-servants  or  co-employes  together; 
but  is  liable  only  for  its  own  negligence,  or  for  the  neglige;ice  of  some 
one  of  its  officers,  agents,  servants,  or  employes  who  amounts  in  dignity 
and  grade  to  a  vice-principal,  or  a  substitutea  master,  for  the  particular 
work  which  he  is  called  upon  to  perform.  The  trial  court  in  this  case 
refused  to  give  an  instruction  to  the  jury,  in  substance,  that,  under  the 
laws  of  Texas,  the  defendant  was  not  liable  to  the  plaintiff  for  injuries 
caused  by  the  neglect  of  a  co-employe  or  fellow-servant;  and  charged,  in 
substance,  that  the  defendant  was  liable  to  the  plaintiff  for  any  injuries 
caused  by  the  negligence  of  the  defendant  or  its  servants^  as  charged  in 
the  plaintiff's  petition.  The  question  as  to  whether  the  defendant  was 
liable  at  all  or  not,  under  the  facts  of  the  case,  was  and  is  at  least  very 
doubtful;  but  the  jury  found  that  the  defendant  was  liable.    HeLdy 

^33      that  the  laws  of  Texas,  with  respect  to  the  '('defendant's  liability,  gov- 
ern in  the  present  case;  nn^  farther  held,  that  the  instructions  of  tbe 
trial  court  with  reference  to  liability  were,  under  the  circumstances  of 
this  case,  likely  to  mislead  the  jury,  and  were  therefore  erroneous;  and 
that  a  new  trial  must  be  granted  because  of  such  errors. 

2. :  Common-Law  Buties  of  Bailroad  Company  towards  Its 

Servants.  In  all  cases  at  common  law,  a  master  assumes  the  duty 
towards  his  servant  of  exercising  reasonable  care  and  diligence  to  pro- 
vide the  servant  with  a  reasonably  safe  place  at  which  to  work,  with 
reasonably  safe  machinery,  tools,  and  implements  to  work  with,  with 
reasonably  safe  materials  to  work  upon,  and  with  suitable  and  com- 
petent fellow-servants  to  work  with  him;  and  when  the  master  has  prop- 
erly discharged  these  duties,  then,  at  common  lawi,  the  servant  assumes 
all  the  risks  and  hazards  incident  to  or  attendant  upon  the  exercise  of 
the  particular  employment,  or  the  performance  of  the  particular  work,  in* 
eluding  those  risks  and  hazards  resulting  from  the  possible  negligence 
and  carelessness  of  his  fellow-servants  and  co-employes.  And  at  com- 
mon law,  whenever  the  master  delegates  to  any  officer*  servant,  agent,  or 
employe,  high  or  low,  the  performance  of  any  of  the  duties  above  men- 
tioned, which  really  devolve  upon  the  master  himself,  then  such  officer, 
servant,  agent,  or  employe  stands  in  the  place  of  the  master*  and  be- 


>Thi8  case  in  court,  31  Kan.  197,  1  Pac.  Rep.  644. 


ATCHISON,  T.  &  8.  F.  R.  CO.  V.  MOORE.  453 

comes  a  sabstitute  for  the  master,  a  vice-principal,  and  the  master  is 
liable  for  his  acts  or  his  negligence  to  the  same  extent  as  though  the 
master  himself  had  performed  the  acts  or  was  guilty  of  tlie  negligence. 
But  at  common  law,  where  the  master  himself  has  performed  his  duty, 
the  master  is  not  liable  to  any  of  his  servants  for  the  acts  or  negligence 
of  any  mere  fellow-servant  or  co-employe  of  such  servant,  where  the  fel- 
low-servant or  co-employe  does  not  sustain  this  representative  relation 
to  the  master;  nor  Is  he  liable  for  the  failure  of  still  other  servants  to 
perform  certain  acts,  where  the  performance  of  such  acts  does  not  come 
within  the  proper  line  of  their  duties.  Applying  these  principles  to  rail* 
road  companies,  and  to  the  present  case,  it  is  held,  that  a  railroad  company 
would  be  liable  to  any  one  of  its  servants  operating  its  road,  for  tlie  neg- 
ligence of  any  other  one  of  its  servants  whose  duty  it  was  to  keep  the 
road  in  good  condition,  and  who  culpably  failed  to  perform  such  duty,  or 
to  give  proper  warning;  for,  in  such  a  case,  the  two  classes  of  servants 
would  not  be  fellow-servants,  or  co-employes,  but  the  latter  class-  would 
really  be  the  i*epresentative  of  the  master,  the  railroad  company,  and  tlie 
failure  of  the  servant  would  be  within  the  line  of  his  duties.  But  a  rail- 
road company,  at  common  law,  and  in  Texas,  (if  it  has  in  other  respects 
perfomfed  its  duty,)  is  not  liable  to  its  servants  for  the  negligence  of 
their  co-employes,  or  fellow-sei vants,  or  for  the  failure  of  still  other  serv- 
ants to  perform  certain  acts,  where  the  performance  of  such  acts  does 
not  come  within  the  proper  line  of  their  duties.  [Hannibal  &  St.  J.  K. 
Co.  v.  Fox,  81  Kan.  586,  3  Pac.  Rep.  320.] » 

•634    'Error  from  Wyandotte  district  court. 

Action  brought  by  Moore  against  the  Atchison,  Topeka  &  Santa 
Fe Railroad  Company,  to  recover  damages  for  personal  injuries.  •  Trial 
at  the  July  term,  1882,  of  the  district  court,  and  verdict  for  the 
plaintiff  for  $8,000  damages.  New  trial  denied,  and  judgment  ac- 
cordingly for  plaintiff.     The  defendant  company  brings  the  case  here. 

Geo,  H.  Peck  and  A,  A.  Hurd,  for  plaintiff  in  error. 

Tho$,  P.  Fenlon,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  John  P.  Moore  against 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  for  damages 
alleged  to  have  been  caused  by  the  negligence,  of  the  defendant  rail- 
road company  and  its  officers,  seryants,  and  employes.  The  acci- 
dent occurred  at  about  5  or  6  o'clock  in  the  forenoon,  on  August  2, 
1S81,  and  at  a  place  in  the  state  of  Texas  situated  about  one-half 
mile  north  of  Montoya,  a  station  on  the  Atchison,  Topeka  &  Santa 
Fe  Bailroad,  in  the  state  of  Texas.  Montoya  is  situated  about  ten 
miles  north  of  El  Paso,  Texas,  and  about  thirty-four  miles  south  of 
La8  Cmces,  New  Mexico.  The  accident  was  caused  by  the  engine, 
on  which  the  plaintiff  was  riding,  and  the  tender  and  the  front  part 
of  the  water  car,  of  a  train  of  cars,  running  into  a  '*  washout''  on  the 
defendant's  road,  which  "washout"  was  about  forty  feet  wide,  and 
situated  at  the  north  end  of  a  bridge  about  two  hundred  feet  long. 

'See  full  notes  of  esses  to  Kansas  Pac.  Ry.  Co.  v.  Peavey,  8  Pac.  Rep.  791 ;  Hurst  v. 
Hanttde,  Id.  896.  See,  also,  St.  Louis  &  S.  F.  Ry.  Ck>.  ▼.  Weaver,  36  Kan.  426,  II  Pao. 
^  ^  and  cases  cited. 
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The  train  was  a  freight  train,  consisting  of  an  en^^ine,  a  tender,  a  wa- 
ten  CATf  fprty-eight  box  cars  and  one  caboose  car.  It  started  that 
morning  at  about  4  or  5. o'clock  from  El  Paso,  Texas,  to  go  to  San 
Marcial,  New  Mexico.      The  plaintiff  was  the  front  brakeman  on 

the  train,  A.  G.  Dougan  was  the  hind  brakeman,  William  Kes- 
*635     sler  was  the  conductor,  John  *M.  Buckley  was  the  engineer, 

and  Leonard  Chrystal  was  the  fireman,  and  there  were  two 
passengers  in  the  caboose  car.  At  the  time  of  the  accident,  the  plain- 
tiff was  riding  on  the  engine,  and  when  he  saw  the  "washout"  he  at- 
tempted to  jump  from  the  engine,  but  his  left  foot  was  caught  between 
the  engine  and  the  tender,  and  was  cut  off  by  the  "apron,''  an  iron 
platform  hung  on  hinges,  to  cover  the  space  between  the  engine  and 
the  tender.  The  rules  of  the  company  required  that  the  front  brake- 
man  should  ride  on  the  top  of  one  of  the  box  cars,  and  on  the  third 
or  fourth  car  back  from  the  engine,  and  not  on  the  engine;  but  it  was 
the  universal  custom,  nevertheless,  for  the  front  brakeman  on  that  road 
to  ride  between  stations  on  the  engine,  and  this  was  especially  true  in 
bad  weather ;  and  it  also  appears  in  this  case  that  the  plaintiff  had  been 
on  the  engine  only  a  few  minutes  when  the  accident  occurred,  and  had 
gone  there  for  the  purpose  of  obtaining  information  from  the  engineer 
concerning  the  running  of  the  train.  None  of  the  persons  on  that  train 
had  any  knowledge  of  the  "washout.  **  Neither  did  any  other  agent  or 
servant  of  the  railroad  company  have  any  knowledge  of  such  "wash- 
out," though  some  of  them  knew  a  short  time  beforehand  that  there 
was  danger  of  a  "washout"  occurring;  and  whether  this  ignorance 
on  the  part  of  some  of  the  servants  of  the  railroad  company  consti- 
tutes any  culpable  negligence  on  the  part  of  the  railroad  company 
itself,  or  not,  is  one  of  the  principal  questions  involved  in  this  case. 
The  other  circumstances  of  the  case  tending  to  show  negligence 
are  as  follows:  In  the  afternoon  and  night  of  August  1,  1881,  there 
was  a  heavy  rain  all  along  the  line  of  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  near  where  this  accident  occurred.  This  rain  extended 
from  El  Paso  to  Las  Ci^uces.  Late  in  the  afternoon  of  August  l8t,a 
passenger  train  passed  over  the  road  from  El  Paso  to  Las  Cruces,  and 
further  north.  At  that  time  the  road  was  "all  right.**  The  con- 
ductor, however,  on  that  train,  H.  F.  Allen,  and  other  employes  of  the 

railroad  company,  observed  the  rain,  and  noticed  that  in  two 
*636     or  three  places  there  was  danger  of  the  embankments  *being 

washed  away.  There  was  no  telegraph  office  at  Montoya,  but 
there  was  at  Las  Cruces;  and  as  soon  as  the  train  arrived  at  Las 
Cruces,  which  was  about  8  o'clock  in  the  evening,  the  conductor  in* 
formed  E.  J.  Guild,  the  road-master  at  that  place  and  of  that  division 
of  the  road,  what  he  had  seen,  though  he  did  not  state  the  particu- 
lars thereof,  or  the  places  where  he  thought  there  was  danger  of  the 
enbankments  being  washed  away.  The  conductor  also  left  a  dispatch 
with  the  telegraph  operator  at  that  place,  J.  W.  Dudley,  to  be  sent  to 
the  superintendent  of  that  division,  at  Las  Vegas ;  and  the  condac- 
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tor  immediately  passed  on  with  his  train  northward  without  knowing 
whether  the  dispatch  was  sent  or  not,  or  whether  it  could  be  sent  or  not, 
Aiso  at  about  the  same  time — 8  o'clock  p.  h. — ^E.  J.  Guild,  the  road* 
master,  left  a  dispatch  with  Dudley,  the  telegraph  operator,  to  be  sent 
to  Frank  B.  Gilbert,  the  train  dippatcher  for  that  portion  of  the  road, 
informing  him  of  the  condition  of  the  road,  as  communicated  to  him 
by  the  conductor  Allen,  and  asking  that  no  trains  shoald  be  allowed 
to  pass  over  the  road  between  El  Paso  and  Las  Cruces  until  the  repair 
train  had  passed  over  the  same,  and  the  road  been  placed  in  good 
condition.     These  dispatches  from  Conductor  Allen  to  the  superin- 
tendent at  Las  Vegas,  and  from  road-master  Guild  to  the  train  dis- 
patcher, Gilbert,  were  never  sent,  and  could  not  be  sent.     The  opera- 
tor remained  at  his  office  until  after  12  o'clock  that  night  trying  to 
send  the  dispatches,  but  could  not  do  so,  for  the  reason  that  the  wires 
were  either  down  or  crossed.     He  could  not  send  dispatches  in  any 
direction.    The  road-master.  Guild,  would  have  had  time,  with  a  hand- 
car, to  pass  over  the  road  from  Las  Cruces  to  Montoya  before  the 
train  from  El  Paso  arrived  at  the  place  where  the  accident  occurred, 
if  he  had  started  immediately  after  receiving  the  said  information 
irom  Conductor  Allen,  but  he  would  not  have  had  time  to  do  so  after 
midnight,  and  after  it  was  definitely  settled  that  the  dispatches  left 
with  the  operator  could  not  be  sent  that  night.     The  section  boss 
of  that  portion  of  the  road,  a  man  by  the  name  of  Husley, 
*637    lived  at  *E1  Paso,  and  spent  his  nights  at  that  place.     His 
hours  for  work  were  from  Y  o'clock  in  the  morning  to  6 
o'clock  in  the  afternoon  of  each  day.     At  the  time  the  passenger 
train  of  which  Allen  was  conductor  passed  over  the  road  from  El  Paso 
to  Las  Cruces,  the  road  was  in  good  condition.     There  was  some 
water,  however,  running  in  the  ravine  where  the  accident  occurred; 
and  at  two  or  three  places,  as  before  stated,  the  embankments  of  the 
road  were  being  washed  away.     Allen's  train  passed  the  place  where 
theaecident  occurred,  at  about  6  o'clock  in  the  evening.     At  some  time 
dwing  the  night,  but  when  is  not  definitely  known,  this  "washout" 
occurred  which  caused  the  injury;  for  at  6  o'clock  the  evening  before, 
the  road  was  **all  right,"  and  at  5  or  6  the  next  morning,  when  the 
train  on  which  the  plaintiff  rode  arrived,  the  "washout"  was  about 
forty  feet  wide.     No  such  "washout"  had  ever  before  occurred  in  that 
vicinity;  and  no  "washout"  of  any  consequence  had  ever  before  oc- 
earred  on  any  portion  of  the  road  between  El  Paso  and  Las  Cruces. 
The  road,  however,  was  new,  and  not  much  time  had  elapsed  within 
which  "waahoots"  might  have  occurred.    The  defendant  claims  that 
the  present  '^washout"  was  caused  by  a  sudden,  violent,  aiid  es^tra- 
ordinary  rain-storm,  which,  in  the  shortest  possible  space  of  time, 
produced  a  local  flood  unprecedented  in  its  char.acter;  and  some  of 
the  evidence  tended  to  support  such  claim.     The  rain  may,  however, 
We  continued  at  that  place  for  several  hours.     The  railroad  com- 
pany depended  upon  the  section  bosses,  with  their  men,  and  the  road- 
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master,  to  keep  the  road  in  good  condition,  and  to  give  notice  to  the 
train  dispatcher  and  the  superintendent  when  the  road  was  not  in  good 
condition;  and  it  did  not  employ  any  watchn^an,  or  track- walkers,  or 
flag-men,  to  keep  continual  watch  of  the  road  daring  the  night.  The 
plaintiff  had  been  in  the  employ  of  the  railroad  company  at  San 
Marcial  for  several  months,  and  had  been  a  brakeman  on  the  road  be- 
tween El  Paso  and  San  Mjtcial  for  about  one  month,  and  consequently 
knew  the  general  condition  of  the  road  at  that  place,  and 
*638  also  the  general  condition  of  the  climate  and  ^weather  in  that 
country;  and  he  must  have  known  of  the  rain  along  the  line 
of  the  road  at  some  time  during  the  afternoon  and  the  night  next  pre- 
ceding the  accident. 

Now  if  there  was  any  negligence  in  this  case,  in  what  did  the  neg- 
ligence consist  ?  and  who  was  guilty  of  such  negligence, — the  plain- 
tiff, or  the  defendant,  or  both  ?  The  plaintiff,  in  his  petition,  alleges 
that  the  negligence  was  that  of  the  "defendant  and  its  officers,  servants^ 
and  employes,'*  without  designating  which  of  the  company's  ofiScers, 
servants,  or  employes  committed  the  negligence ;  while  the  instruc- 
tions of  the  court  below  to  the  jury  would  seem  to  authorize  the  find- 
ing against  the  defendant,  if  any  negligence  was  committed  by  either 
'*the  defendant  or  its  servants,  as  charged  in  the  petition,"  without 
designating  which  of  its  servants. 

This  accident,  as  before  stated,  occurred  in  Texas;  and  the  evi- 
dence shows  that  in  Texas  the  rule  of  the  common  law  with  reference 
to  the  liability,  or  rather  the  non-liability,  of  a  master  to  one  of  his 
servants  or  employes,  for  the  negligence  of  a  fellow-servant  or  co-em- 
ploye, prevails;  and  therefore  that  where  a  master  exercises  due  care 
and  diligence  in  employing  and  retaining  only  competent  and  trust- 
worthy servants  and  employes,  and  in  obtaining  and  keeping  in  a 
reasonably  safe  condition  all  necessary  and  proper  machinery,  im- 
plements, and  appliances  for  the  particular  work,  he  is  not  liable  for 
the  negligence  of  one  of  such  servants  or  employes  which  causes  in- 
jury to  another  of  such  servants  or  employes,  when  they  are  all  fel- 
low-servants or  co-employes  together;  but  is  liable  only  for  his  own 
negligence,  or  for  the  negligence  of  some  officer,  agent,  or  servant  of 
his,  who  amounts  in  dignity  and  grade  to  a  vice-principal  or  a  sub- 
stitute for  the  master. 

The  petition  of  the  plaintiff  alleges,  among  other  things,  as  follows ; 

"That  said  train  was  thrown  from  the  track  as  aforesaid  solely  through  and 
by  reason  of  the  gross  and  wanton  negligence  of  the  said  defendant 
*6S9  and  its  officers,  servants,  and  em^ployes  having  charge  of  said  read 
and  the  running  operation  of  the  same,  in  this,  to-wit,  in  permitting 
the  roadway  where  said  train  was  thrown  from  the  track  to  be  and  remain  in 
such  a  dangerous  and  defective  condition  as  to  necessarily  cause  said  train  to 
be  tlirown  from  the  track»  by  permitting  the  embankment  at  said  place  to  be 
washed  from  beneath  the  rails  of  the  track,  and  by  f  ailii^p  to  see  that  the  same 
was  repaired  in  time  for  the  passage  of  the  train  as  aforesaidi  and  by  failing 
to  warn  those  in  charge  of  said  train  in  time  to  prevent  the  event  aforesaid; 
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that  said  defendant,  its  superintendent  and  employes  in  charge  of  that  portion 
of  the  roadway,  had  fall  knowledge  of  the  condition  of  said  roadway,  and 
ample  time  before  the  happening  of  the  said  injury  to  know  the  condition 
of  and  to  repair  said  road,  and  full  time  to  notify  the  persons  in  charge  of 
said  train  of  the  condition  of  said  road,  so  as  to  enable  them  to  avoid  the  in- 
jnries  aforesaid." 

The  defendant  asked  the  court  below  to  give  the  following  instrac- 
tioDS  to  the  jury,  to- wit: 

"(6)  I  instruct  you  that  under  the  law  of  the  state  of  Texas,  in  which  state 
plaintiffs  injuries  were  received,  the  defendant  is  not  liable  to  plaintiff  for 
any  io juries  occasioned  by  the  neglect  of  a  co-employe  and  fellow-servant.'^ 

The  court  refused  to  give  this  instruction,  and  the  defendant  ex- 
cepted; and  the  ooart  gave  the  following  among  other  instructions, 
to- wit: 

''(2)  The  juryareinstrueted  that,  in  determining  the  question  of  negligence 
in  this  case,  they  should  take  into  consideration  the  situation  and  conduct  of 
bolh  parties  at  the  time  of  the  alleged  injury,  as  disclosed  by  the  evidence;  and 
if  the  jury  believe  from  the  evidence  that  the  injury  complained  of  was  caused 
by  the  negligence  of  the  defendant's  servants,  as  charged  in  the  petition, 
and  without  any  greater  want  of  care  and  skill  on  the  part  of  plaintiff  than  was 
reasonably  to  be  expected  from  a  person  of  ordinary  care  and  skill  in  the  sit- 
uation in  which  he  found  himself  placed,  then  the  plaintiff  is  entitled  to  re- 
coyer.    *    *    ♦" 

"(4)  The  court  instructs  the  jury  that,  to  enable  the  plaintiff  to  recover  in 
this  suit,  it  must  appear  from  the  evidence  that  the  injury  complained  of  was 
(KMSisioned  by  the  want  of  attention,  carelessness,  and  negligence  on  the  part 
of  the  defendant  or  its  servants,  as  charged  in  the  petition,  and  was 
*640  not  simply  the  result  of  an  accident;  and  if  the  jury  believe  from  *tlie 
evidence  that  the  injury  resulted  from  an  accident  that  could  not  have 
been  foreseen  or  guarded  against  by  the  exercise  of  ordinary  and  reasonable 
care  and  prudence  on  the  part  of  the  defendant,  then  the  plaintiff  cannot  re- 
cover, and  the  jury  should  find  for  the  defendant.'' 

The  defendant  duly  excepted  to  these  instructions. 

If  there  was  any  negligence  in  this  case  on  the  part  of  the  railroad 
company,  in  what  did  the  negligence  consist,  and  who. was  the  servant 
of  the  railroad  company  who  was  guilty  of  such  negligence  ?  Did 
the  negligence  consist  in  the  original  construction  of  the  road,  or 
was  it  merely  in  failing  to  repair  the  "washout"  after  the  same  had 
occurred  ?  And',  in  either  case,  which  one  of  the  company's  servants 
was  it  who  committed  the  negligence?  Which  one  of  them  was  neg- 
ligent in  ** failing  to  see  that  the  road  was  repaired?"  Was  it  Allen, 
the  conductor  of  the  train  that  passed  along  the  road  the  evening  be- 
fore the  accident  occurred  ?  He,  in  part,  had  charge  of  the  "running*' 
and  the  "operation"  of  the  road;  and  so  bad  all  the  other  servants 
of  the  railroad  compatiy  on  that  train;  and  indeed  so  had  all  the  serv- 
ants of  the  railroad  company  upon  all  trains;  and  such,  also,  was 
the  ease  with  reference  to  many  of  the  servants  of  the  railroad  com- 
pany, stationed  along  the  line  of  the  road  at  particular  places,  ;fi|nd 
whose  bnsiness  for  the  railroad  company  4i4,  not  require  ihem  jio, 
leave  their  stations.     Even  the  plaintiff,  and  thosi^  in  cb^rg^.  p^,  tboi 


458  KANSAS  BEPOltTS. 

train  on  which  he  rode,  had  charge  in  part  of  the  ^'running*'  and  the 
''operation"  of  the  railroad ;  and  were  they,  or  any  one  of  them,  gnilty 
of  negligence  in  ''failing  to  see  that  the  road  was  repaired?"  From 
the  allegations  of  the  petition  and  the  instructions  of  the  coart,  it 
would  seem  that  the  jury  were  left  at  liberty  to  find  in  favor  of  the 
plaintiff  and  against  the  defendant,  if  the  defendant  or  any  ofitsserz?- 
aiiU  having  charge  of  the  road,  or  charge  of  the  running  of  the  same, 
or  the  operation  thereof,  were  guilty  of  negligence  in  permitting  the 
road  to  he  and  remain  in  bad  condition,  or  in  failing  to  see  that  the 

road  was  repaired,  or  in  failing  to  warn  the  plaintiff  and  his 
"^641     Co*employes  in  charge  of  his  train  *that  the  road  was  not  in 

good  condition.  Now  which  of  the  servancs  of  the  defendant 
was  it  that  was  guilty  of  negligence  in  failing  to  warn  those  in  charge 
of  the  plaintiff's  train  that  the  road  was  in  bad  condition?  Was  it 
Allen,  the  conductor  of  the  train  that  passed  along  the  road  the  even- 
ing before  the  accident  occurred?  or  was  it  some  other  servant  of  the 
railroad  company  who  was  also  in  charge  of  Allen's  train  ?  or  was 
it  some  agent  or  servant  of  the  company  at  El  Paso?  or  was  it  some 
agent  or  se:rvant  of  the  company  at  Montoya?  or  was  it  some  agent, 
servant,  or  employe  of  the  railroad  company  on  the  plaintiff's  own 
train?  They  all  failed  to  know  of  the  "washout,"or  to  inform  any 
person  concerning  the  same.  Were  these  employes  of  the  railroad 
company,  and,  indeed,  were  all  other  employes  of  the  railroad  com- 
pany, culpably  negligent?  Why  did  not  some  one  on  the  plaintiff's 
train  suspect  that  there  might  be  a  'Svashout"  at  the  place  where 
the  accident  occurred,  and  send  a  man  ahead  of  the  train  to  examine 
the  condition  of  the  road  ?  They  all  evidently  had  knowledge  that 
it  had  been  raining  hard  at  some  time  during  the  previous  night. 
Why  did  not  the  engineer,  or  the  fireman,  or  even  the  plaintiff  him- 
self, who  was  then  riding  on  the  engine,  look  ahead  and  see  the  "wash- 
out ?"  Was  the  engineer  negligent  ?  or  was  some  one  else  on  that  train 
negligent? 

Under  the  statutes  of  Kansas  the  plaintiff  would  be  allowed  to  re- 
cover daniages  from  the  railroad  company  for  injuries  caused  by  the 
negligence  of  its  engineer,  or  of  any  other  one  of  its*  servants  or  em- 
ployes; and  the  foregoing  instructions. of  the  court  below  would  seem 
to  indicate  that  such  statutes  would  be  applicable  and  would  govern 
in  the  present  case.  Such,  however,  is  not  the  case ;  such  statutes  are 
not  the  laws  of  Texas,  and  such  statutes  do  not  govern  in  the  present* 
case.  In  Texas,  a  railroad  company  is  not  liable  to  a  brakeman  for 
injuries  caused  by  the  negligence  of  an  engineer  on  the  same  train; 

nor  indeed  for  the  negligence  of  any  fellow-servant  or  co-em- 
*642     ploye,  provided,  of  course,  that  the  railroad  company  ^has 

exercised  reasonable  and  proper  diligence  in  their  employ- 
ment and  retention.  It  is  not  claimed,  however,  that  any  of  the 
servants  or  employes  of  the  defendant  were  unskillful  or  incompetent;, 
but  only  that  they  were  negligent  and  careless  foir  the  time  being. 
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There  was  no  evidence  introduced  tending  to  show  that  any  negligence 
existed  in  the  original  construction  of  the  road.     From  anything  ap- 
pearing in  the  case,  the  road  was  originally  in  good- condition,  and 
was  in  good  condition  up  to  the  very  night  before  the  morning  on 
which  the  accident  in  this  case  occurred;  hence  the  only  r6om,  for 
charging  negligence  against  any  servant,  agent,  oir  employe  of  iher 
railroad  company  was  the  failure  on  the  part  of  the  railroad  company 
or  its  servants  to  repair  the  road  in  |)roper  time,  or  the  failure  to  give 
pn^per  notice  to  the  persons  who  were  in  charge  of  the  plaintiff's- 
train.    There  was  no  evidence  tending  to  show  that  the  section  boETs 
was  negligent.     There  was  no  evidehoe  tending  to  show  that  eitber 
the  train  dispatcher  or  the  superintendent  of  the  road  was  negligent; 
nor  indeed  was  there  any  evidence  tending  to  shoW  nhgligence  on  the 
part  of  any  officer,  agent,  servant,  or  employe  of  the  railroad  company, 
except,  possibly,  on  the  part  of  the  road-master,  and  the  |)ersons  in 
charge  of  the  train  on  which  the  plaintiff  himself  was^riding  \^hen~ihe' 
accident  occurred;  and,  as  before  stafbd,  the  negligence  of  ihe' per- 
sons in  charge  of  the  train  on  which  the  plainti£f  was  riding  Would 
not,  under  the  laws  of  Teias,  iKrhich  govern  as  to  liability  ih  this  case,' 
render  the  defendant  liable.     Allen,  and  the  persons  in  charge  '6t  his 
train,  were  certainly  not  negligent ;  they  performed  their  whole  duty. 
It  is  possible,  however,  that  the  jury  believed,  under  the  instructions 
of  the  court  below,  that  Allen  should  have  gone  back  to'Moritoya  and 
to  El  Paso,  and  informed  the  employes  of  the  railroad  company  at 
those  places,  and  along  the  line  of  road,  that  the  railroad  track  was  in 
danger.     AUen  was  a  ^servaut^  of  the  railroad  company,  and;*if  he 
had  done  these  things,  he  certainly  would  have  preveht^  the 
*643    injury  com*plained  of  in  the  present  case ;  and  therefore  was 
not  his  negligence  one  of  the  causes  of  the  injury?  and  there- 
fore is  not  the  railroad  company  liable  under  the  instructions  6f  the 
court  below  for  such  injury?     It  does  not  seem  to  be  claimed  that 
the  telegraph  operator  was  negligent,  or  even  that  he  was  a  general 
agent  or  servant  of  the  railroad  company.     Probably  he  was  an  agent 
or  servant  of  a  telegraph  company,  and  the  telegraph  company  was 
the  agent  or  servant  of  the  railroad  company  for  this  particular  mat- 
ter,  and  for  other  special  matters.     But  even  if  the  telegraph  opera- 
tor was  the  general  agent  or  servant  of  the  railroad  company,  stili 
this  difficult  question  would  arise:    Was  he  not  a  co-employe  or  fel- 
low-aervant  with  the  plaintiff  in  the  operation  of  the  defendant's  rail- 
road?   We  do  not  think  that  it  is  necessary,  however,  to  discuss 
or  decide  this  question ;  for,  as  we  understand  it,  it  is  not  claimed 
that  the  telegraph  operator  was  negligent.     He  attempted  until  mid- 
night to  send  the  dispatches,  but  could  not- do  so;  nor  could  he  send 
dispatches  in  any  direction.     This  was  sufficient  to  convince  him,  or 
any  one  else,  that  dispatches  could  not  be  sent  that  night,  nor  until 
the  telegraph  was  put  in  proper  order  the  next  day.     In  all  probabil- 
ity the  telegraph  was  not  put  in  proper  order  or  in  proper  condition 
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to  send  dispatches  until  after  the  accident  occurred  on  the  morninj; 
of  the  next  day.  Hence  we  do  not  think  that  it  was  shown  that  tlie 
telegraph  operator  was  negligent. 

The  real  question,  then,  in  the  present  case,  aside  from  the  plain- 
tiff's contributory  negligence  and  with  reference  to  the  defendaat^s 
negligence,  is  whether  the  road-master  was  culpably  negligent  or  not. 
The  case,  however,  does  not  seem  to  have  been  tried  upon  that  theory 
in  the  court  below.     The  court  below  undoubtedly  understood  the  law 
of  the  case  correctly,  but  it  inadvertently  instructed  the  jury  as  above 
stated,  and  inadvertently  left  it  open  for  the  jury  to  find  in  favor  of 
the  plaintiff  and  against  the  defendant,  if  they  found  that  any  officer, 
servant,  or  employe  of  the  railroad  company  was  guilty  of 
*644    negligence  causing  the  ^injury,  whether  such  officer,  servant^ 
or  employe  was  a  substitute  for  the  master,  a  vice-principal, 
or  was  merely  a  fellow-servant  or  co-employe  of  the  plaintiff.     Of 
course  it  was  the  duty  of  the  railroad  company  to  see  that  its  road 
was  in  good  condition  and  in  good  repair  at  all  times,  and  was  liable 
for  injuries  caused  by  the  negligence  of  apy  servant,  agent,  or  em- 
ploye of  the  company,  high  or  low,  whose  duty  it  was  to  keep  the  road 
in  good  condition  and  good  repair,  and  who  failed  tp  do  so.    But  the 
company  was  not  an  insurer  of  the  perfect  condition  of  ita  road.     It 
was  simply  bound,  through  certain  of  its  employes, — the  road-master 
and  section  boss,  for  instance, — to  use  reasonable, and  ordinary  care 
and  diligence  to  keep  its  road  in  proper  condition ;  and  spch  employes, 
with  respect  to  those  who  operate  the  road,  represent  the  company, 
and  indeed  are  the  same  as  the  company.     In.  all  cases  at  common 
law,  a  master  assumes  the  duty  towards  his  servant  of  exercising  rea- 
sonable care  anc(  diligence  to  provide  the  servant  with  a  reasonably 
safe  place  at  which  to  work,  with  reasonably  safe  machinery,  tools, 
and  implements  to  work  with,  with  reasonably  safe  materials  to  work 
upon,  and  with  suitable  and  competent  fellow-servaiits  to  work  with 
him ;  and  when  the  master  has  properly  discharged  these  duties,  then, 
at  common  law,  the  servant  assumes  all  the  risks  and  hazards  inci- 
dent to  or  attendant  upon  the  exercise  of  the  particular  employment 
or  the  performance  of  the  particular  work,  including  those  risks  and 
hazards  resulting  from  the  possible  negligence  and  carelessness  of 
his  fellow-servants  and  co-employes.     And  at  common  law,  whenever 
the  master  delegates  to  any  officer,  servant,  agent,  or  employe,  high 
or  low,  the  performance  of  any  of  the  duties  above  mentioned,  which 
really  devolve  upon  the  master  himself,  then  such  officer,  servant, 
agent,  or  employe  stands  in  the  place  of  the  master  and  becomes  a 
substitute  for  the  master,  a  vice-principal,  and  the  master  is  liable 
for  his  acta  or  his  negligence  to  the  same  extent  as  though  the  mas- 
ter himself  had  performe4  the  acts  or  was  guilty  of  the  negli- 
*Q45    gence.    But  at  common  law,  where  the  miajster  himself  has  *per- 
formed  his  duty  the  master  is  not  liable  to  any  one  of  his  serv- 
ants for  the  acts  or  negligence  of  any  mere  fellow-servant  or  co*em- 
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ploye  of  such  servant,  where  the  fellow-servant  or  co-employe  does 
not  sustain  this  representative  relation  to  the  master;  nor  is  be  lia- 
ble for  the  failure  of  still  other  servants  to  perform  certain  acts,  where 
the  performance  of  snob  acts  does  not  come  within  the  proper  line  of 
their  daties. 

Applying  these  principles  to  railroad  companies  and  to  the  present 
case,  we  wonld  think  that  a  railroad  company  would  be  liable  to  any 
one  its  of  servants  operating  its  road  for  the  negligence  of  any  other 
one  of  its  servants  whose  duty  it  was  to  keep  the  road  in  good  condition, 
and  who  culpably  failed  to  perform  such  duty  or  to  give  proper  warn- 
ing; for  in  such  a  case  the  two  classes  of  servants  would  not  be  fel- 
low-servants or  co-employes,  but  the  latter  class  would  really  be  the 
representative  of  the  master,  the  representative  of  the  railroad  com- 
pany, and  the  failure  of  the  servant  would  be  within  the  line  of  his 
duty;  but  a  railroad  company,  at  common  law,  and  in  Texas,  if  it  has 
in  other  respects  performed  its  duty,  is  not  liable  to  its  servants  for 
the  negligence  of  their  co-employes  or  fellow-servants,  or  for  the  failure 
of  still  other  servants  to  perform  certain  acts,  where  the  performance 
of  such  acts  does  not  come  within  the  proper  line  of  their  duties.   Now, 
the  court  below,  in  its  instructions  to  the  jury,  cloes  not  seem  to  have 
properly  kept  these  distinctions  in  view,  but  iiistructed'  the  jary,  as 
the  statute  law  of  Kansas  is,  that  the  defendant  is  liable  ifor  ^11  the  acts 
and  omissions  of  all  its  servants  or  employes  contributing  to  the  in- 
jury of  the  plaintiff.     We  think  the  jury  were  probably  niisled  by 
these  instructions.     It  may  be  that  they  ehoiild.  not  have  been  mis- 
led by  them ;  but,  from  the  manner  in  which  they  answered  several 
of  the  questions  submitted  to  them,  we  would  think  thai  they  were 
in  a  frame  of  mind  that  rendered  them  very  susceptible  to  the  slight- 
est influence  favoring  the  plaintiff,  and  that  all  they  needed  to  cause 
them  to  go  astray  in  favor  of  the  plaintiff  was  a  very  slight  intima- 
tion from  the  court.    It.  must  ialao  be  remembered  that  the 
*646    question  whether  the  defendant  is  liable  at  all  or  not,  *is  a 
very  close  question.     It  probably  depends  entirely  upon  the 
question  whether  the  road-master  was  guilty  of  any  culpable  negligence 
or  not;  and,  as  before  stated,  it  is  certainly  very  questionable  whether 
the  road-master  was  guilty  of  any  such  negligence.     We  would  there- 
fore think  that  as  the  question  whether  the  defendant  was  liable  at 
&U  or  not  was  a  very  close  question,  no  opportunity  should  have 
been  given  to  the  jury  for  them  to  misunderstand  the  law,  or  to  be 
misled,  or  to  go  astray.     The  jufors  might  have  been  misled  from  the 
fact  that  the  laws  of  Texas  with  reference  to  the  liability  of  railroad 
<^mpanieB  for  the  negligence  of  their  servants,  as  between  co-employes, 
differ  from  the  laws  of  Kansas  in  similar  cases.     If  the  accident  had 
occurred  in  Kansas,  instead  of  in  Texas,  the  instructions  above  quoted 
would  be  perfectly  correct;  for  in  Kansas  a  railroad  company  is 
liable  to  each  of  its  servants  and  employes  for  the  negligence  of  all 
its  other  servants  and  employes.    But  such  is  not  the  law  in  Texas* 
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In  Texas,  a  railroad  company  is  liable  to  one  of  its  employes  for  the 
negligence  of  such  only  of  its  other  employes  as  represent  the  corpo- 
ration itself  in  its  entirety  for  the  particular  work;  such  as  might  for 
the  particular  work  be  fairly  denominated  vice-principals,  or  substi- 
tuted masters;  such,  for  instance,  as  the  road- master  or  section  boss 
in  the  present  case.  But  from  these  instructions  the  jury  may  not 
have  been  able  to  see  very  clearly  the  distinction  between  the  laws  of 
Kansas  and  the  laws  of  Texas,  and  may  have  really  found  that  the  de- 
fendant was  liable  under  the  laws  of  Kansas  instead  of  under  the 
laws  of  Texas.  They  may  have  considered  Kansas  laws  only,  and 
not  Texas  laws  at  all. 

Counsel  for  defendant  in  error  says  in  his  brief  that  "tliere  is  no 
claim  made,  in  the  brief  of  plaintiff,  [in  error,]  of  error,  other  than 
those  alleged  to  exist  in  the  instructions  given  and  refused.**  This 
is  nearly  true;  so  true,  in  fact,  that  if  it  were  held  that  the  instructions 
of  the  court  below  were  not  misleading,  then  it  would  follow  that  the 
judgment  of  the  court  below  should  be  affirmed.  We  cannot  say  that 
the  court  below  committed  any  material  error,  except  in  instruct- 
*647  ing  the  *jury,  and  the  consequent  error  in  overruling  the  de- 
fendant's motion  for  a  new  trial.  We  cannot  sa^  from  the 
evidence  in  the  case  that,  as  a  matter  of  latv,  ho  culpable  negligence 
for  which  the  defendant  is  liable,  was  committed. 

We  think  the  court  below  erred  in  its  instructions  to  the  jury,  and 
erred  in  refusing  to  grant  the  defendant  a  new  trial;  and  for  these 
errors  the  jndgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


P.  R.  Sanford  and  others  v.  Jacob  Wn.TiBTT8. 

January  Term,  1883. 

1.  Pleadings:  Petition  Considered  Amended.    Wliere  a  petition  is  filed 

claiming  damages  on  accoqnt  of  the  wrongful  seizure,  under  attachment 
process,  of  a  certain  mare  named  **  Jane, "  and  on  the  trial  it  appears  that 
Uie  animal  seized  was  in  fact  named  "lona/'  and  upon  application  leave 
is  given  to  amend  the  petition  in  one  sentence  by  a  change  from  "Jane" 
to  "lona,"  held,  that  although  such  name  appears  twice  in  the  petition* 
and  although  the  application  referred  to  but  a  single  paragraph  and  sen- 
tence, it  will  be  considered  in  tliis  teurt  as  a  mere  oversight  of  counsel, 
and  the  petition  as  amended  wherever  the  name  '*  Jane"  appears  in  it. 

2.  Damages :  Wrongltd  Attachment.  In  an  action  on  an  attachment  bond 

for  a  wrongful  attachment,  the  mciiaure  of  damages  is  the  injury  to  the 
property  attached  caused  by  the  attachment,  and  the  expenses  and  value 
of  tlie  time  and  labor  expended  in  obtaining  a  dissolution  of  the  attach- 
ment.' 

^  Afl  t4>  actioii  for  dama^p,  seo .uote  (o  McLaughUn  Vr  Pavis,  14  Kau.  *1G8. 
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Error  from  Sbawnee  district  oonrt. 

Action  brought  by  Willelts  against  Sanford  and  two  others,  to  re- 
cover damages  for  a  wrongful  attachment.  At  the  January  term, 
1882,  of  the  district  court,  plaintiff  recovered  a  judgment  for  $240 

and  coats  against  defendants,  who  bring  the  ciise  here. 
*648    ^Case  d  Curtis  and  H.  Safford,  for  plaintiffs  in  error, 
Vance  d  Crumrine^  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  on  an  attachment  bond,  to  recover 
damages  for  a  wrongful  attachment.  Two  questions  are  presented : 
First,  It  was  alleged  in  the  petition  that  the  property  attached  was 
a  mare  named  "Jane,"  This  name  appears  twice  in  the  petition; 
first,  where  it  alleges  ownership  of  the  property  of  the  plaintiff;  and 
second,  where  it  alleges  seizure  by  the  deputy-constable.  On  the 
trial  it  appeared  that  the  name  of  the  animal  was  '*Iona/'  instead 
of  ^'Jane;"  and,  on  application  of  the  plaintiff,  leave  was  given  to 
amend  the  petition  by  changing  the  name  from  "Jane"  to  **Iona." 
In  the  first  of  the  two  places  in  which  it  appeared,  the  amenviment 
was  so  made,  and  upon  the  amendment  the  petition  remains  as  al- 
leging the  ownership  of  a  mare  named  **Iona,"  and  the  seizure  of 
one  named  "Jane."  Upon  this  apparent  contradiction  defendant 
ekims  that  the  judgment  against  him  should  not  be  permitted  to 
stand.  This  is  altogether  too  technical.  But  a  single  animal  was 
referred  to  in  the  testimony;  but  a  single  animal  was  attached ;  and. 
while  the  name  of  the  animal  was  given  originally  in  the  petition  as 
"Jane,"  yet  the  testimony  showed  that  its  name  was  *'Iona."  This 
mere  matter  of  name  is  trifling,  and  while,  of  course,  there  was  an 
omission  of  counsel  in  failing  to  notice  the  fact  that  the  name  was 
twice  need,  yet  such  omission  ought  not  to  prejudice  the  rights  of  the 
plaintiff.  The  error  is  not  one  which  goes  to  substantial  rights. 
When  it  appeared  that  the  name  of  the  animal  attached  was  "lona" 
instead  of  "Jane,"  and  leave  was  given  to  amend,  the  amendment 
should  be  considered  as  running  to  every  place  in  the  petition  in 
which  the  name  of  "Jane"  appeared.  A  failure  to  make  the  change 
in  any  particular  instance  must  be  regarded  as  a  mere  clerical 
^649  omission  on  the  part  of  the  counsel.  *Second,  The  only  othei 
question  is  as  to  the  measure  of  damages.  The  court  charged 
this  to  be  the  expense  incurred  and  the  valne  of  the  time  and  trouble 
expended  in  obtaining  a  release  of  the  property  from  the  attachment, 
as  well  as  any  injury  done  to  the  property  by  means  of  the  wrongful 
seizure.  This  is  the  mere  actual  damage,  and  that  which  is  recover- 
able. Drake,  Attachm.  §  ITS;  Campbell  v.  Chamberlain,  10  Iowa, 
337.    The  instruction  was  right. 

There  being  no  other  question,  the  judgment  will  be  affirmed. 

(All  the  joBtieea  eononrring.) 
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Herman  Mareson,  Assignee,  etc.,  v.  H.  W.  Ide,  Beceiver,  etc. 

January  Term,  1888. 

Judgm^it :  Oonolnalveness  :  Foreolosare  of  Note  and  ICortsa^^e. 
Where,  Id  an  action  to  foreclose  a  note  and  a  mortgage,  the  only  Issae  is 
between  an  assignee  of  the  note  and  mortgage  and  a  subsequent  judg- 
ment creditor  of  the  mortgagor,  and  the  latter,  not  denying  the  validity 
of  the  note  and  mortgage,  challenges  only  the  assignment  and  right  of 
the  plaintiff,  and  the  mortgagee,  though  served  with  process,  defaults, 
and  makes  no  question  as  to  the  title  and  rights  of  the  plaintiff,  and  on 
the  trial  the  plaintiff  produces  the  note  and  mortgage  apparently  properly 
indorsed  and  transferred,  held,  that  a  judgment  and  decree  in  favor  of 
the  plaintiff  will  not  be  reversed,  although  no  affirmative  testimony  was 
introduced  as  to  tlie  genuineness  of  the  signatures  to  the  transfer  of  the 
note  and  mortgage.  As  long  as  the  payee  and  the  mortgagee  by  default 
admit  the  plaintSt's  title,  a  judgment  creditor  of  the  mort^^gor  is,  in  the 
absence  of  some  evidence  of  wrong,  concluded  thereby 

• 

Error  from  Leavenworth  district  court. 

Action  brought  by  H.  W.  Ide,  as  receiver  of  the  Kansas  Insurance 
Company,  against  D.  W.  Eaves,  Anna  Eaves,  his  wife,  the  Alliance 
Mutual  Life  Assurance  Society  of  the  United  States,  Herman 
*650  Markson  as  assignee  of  the  Leaven *worth  Savings  Bank,  and 
divers  other  defendants,  to  foreclose  a  certain  note  and  a  mort- 
gage. Judgment  for  plaintiff,  September  29,  1882.  The  defendant 
Markson,  as  receiver,  etc.,  brings  the  case  to  this  court* 

Wm.  McNeiU  doughy  for  plaintiff  in  error. 

H.  W,  Ide,  defendant  in  error,  for  himself. 

Brewkb,  J.  But  a  single  and  not  very  difficult  question  is  pre- 
sented in  this  case.  On  July  1, 1873,  D.  W.  Eaves  and  wife  exeeated 
a  note  and  a  mortgage  to  the  Alliance  Mutual  Life  Assurance  Society. 
On  February  7, 1882,  said  assurance  society  indorsed  and  transferred 
such  note  and  mortgage  to  the  plaintiff.  Thereafter,  the  plaintiff 
brought  suit  to  foreclose  said  note  and  mortgage,  making  as  defend- 
ants the  mortgagor,  mortgagee,  and  all  judgment  creditors  of  the 
mortgagor.  Among  the  latter  was  the  present  plaintiff  in  error,  who 
held  a  judgment  against  Eaves  rendered  subsequent  to  the  execution 
of  the  note  and  mortgage.  His  ans.wer  contained,  among  other 
things,  this  verified  defense : 

''And  for  a  fourth  and  further  ground  of  defense  in  this  behalf,  said  de- 
fendant avers  that  the  said  defendant,  the  Alliance  Mutual  Life  Assurance 
Society  of  the  United  States,  never  assigned  or  transferred  the  notes  and 
mortgages  mentioned  in  plaintiff's  petition  to  said  plaintiff,  except  for  tlie 
purpose  of  raising  a  certain  five  per  cent,  upon  the  stock  pretended  to  be  held 
by  or  for  said  defendant,  David  W4  Bates,  in  said  Alliance  Mutual  Life  As* 
surance  Society  of  the  United  States,  and  that  said  d^ndant.  the  Alliance 
Mutual  Life  Assurance  Society  of  the  United  States,  had  not  any  authority  or 
right,  nor  had  the  George  H.  Hyde  who  signed  as  president  of  said  company 
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any  authority,  to  make  such  transfer,  or  any  transfer  whatever,  of  said  notes 
and  mortgages." 

The  payee  and  the  mortgagee  of  the  note  and  mortgage  filed  no 
answer,  bnt  defaulted,  thereby  admitting  as  to  it  the  transfer 
*651    of  the  note  and  mortgage.     Upon  the  trial,  plaintiff  ^offered 
in  evidence  the  note  and  mortgage  apparently  doly  indorsed 
and  transferred.     The  present  plaintiff  in  error  objected.     The  ob« 
jection  was  overruled,  papers  admitted,  and  thereafter  judgment  en- 
tered in  favor  of  the  plaintiff,  declaring  his  note  and  mortgage  a  lien 
«ipon  the  property,  and  a  lien  prior  to  that  of  the  plaintiff  in  error. 
Obviously  this  presents  this  single  matter :     The  validity  of  the  note 
and  mortgage  being  conceded,  as  well  as  their  priority  over  the  claim 
of  the  present  plaintiff  in  error,  the  only  question  is  as  to  the  right 
of  the  present  defendant  in  error,  plaintiff  below,  to  maintain  this 
action.     But  the  mortgagee,  being  sued  upon  a  petition  claiming  title 
to  the  mortgage  in  the  plaintiff,  defaulted,  and  thereby  admitted  that 
it  had  no  further  claim  to  the  note  and  mortgage,  but  that  as  between 
it  and  the  plaintiff  the  latter  had  full  title  to  both.     On  the  trial,  the 
plaintiff  produced  the  note  and  mortgage,  the  same  appairently  in- 
doTsed  and  transferred.     Who  then  can  raise  any  question  ?    Pos- 
session of  negotiable  paper  and  of  its  security  implies  ownership. 
That  possession  is  shown  in  the  plaintiff.     The  payee  and  the  mort- 
gagee of  the  note  and  mortgage,  by  their  default,  admit  such  owner- 
ship.   Can  a  judgment  creditor  of  the  mortgagor,  making  no  ques- 
tion of  the  validity  of  the  note  and  mortgage,  impugn  the  title  of  the 
plaintiff?    We  think  not.     All  that  he  is  interested  in  is  to  see  that 
no  unauthorized  person  collects  the  note  and  mortgage.     And  if  the 
plaintiff  produces  the  papers,  and  the  payee  and  the  mortgagee  con- 
cede title  in  the  plaintiff,  and  no  adverse  title  or  interest  is  shown, 
that  is  enough. 

That  being  the  single  question  presented  in  this  case,  and  the  rul- 
ing of  the  district  court  being  unquestionably  correct,  its  judgment  ia 
affirmed. 
(All  the  justices  concurring.) 
V.29K— 80 
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•653  *Union  Pac.  By,  Co.  9.  A.  J.  Pillsburt. 

January  Term,  1883. 

1.  Summons:  Service  upon  a  Railroad  Corporation.    Servioe  upon  a 

railroad  corporation  must  be  made  upon  one  of  ttie  officers,  or  in  the 
manner  named  in  sections  68a,  6,  c,  c.  80,  §§  3591,  3592,  3593,  3594» 
Comp.  Laws  1879;  section  13,  c.  81,  §  42^5,  Comp.  Laws  1879;  and  a  re- 
turn upon  a  summons  that  it  was  served  upon  M.,  an  agent  of  the  de- 
fendant, is  of  itself  no  sufficient  evidence  of  service. 

• 

2.  Pleadings :  Admissions.    Allegations  of  value  or  of  the  amount  of  dam- 

age, are  not  admitted  by  a  failure  to  controvert  them;  and  this  is  true 
wliether  the  action  is  brought  in  the  district  court  or  before  a  justice  of 
tlie  peaca 

Error  from  Bilej  district  court. 

November  3,  1882,  before  H.  W.  Stackpole,  a  justice  of  the  peace 
in  and  for  the  city  of  Manhattan,  Pillsbury  recovered  a  judgment  for 
$133.85  and  costs  against  the  defendant  railway  company.  There- 
after the  defendant  filed  its  petition  in  error  in  the  district  court. 
December  20,  1882,  the  court  affirmed  the  judgment.  The  defend- 
ant brings  the  case  here. 

e/,  P,  Usher  and  Chas.  Monroe^  for  plaintiff  in  error. 

Oeo.  C.  Wilder^  for  defendant  in  error, 

Brbwer,  J.  The  defendant  in  error,  obtained  judgment  before  a 
justice  of  the  peace  against  plaintiff  in  error,  upon  a  bill  of  particu- 
lars alleging  default  in  a  breach  of  a  contract  to  convey  certain  goods. 
Two  errors  are  alleged:  First,  that  the  record  shows  no  service;  and, 
second,  that  judgment  was  rendered  upon  default,  without  any  proof 
of  value  or  damages.  Both  points,  we  think,  are  well  taken.  The 
return  on  the  summo^is  shows  that  it  was  served  by  delivering  a  copy 
thereof  '*to  D.  W.  March,  agent  of  said  U.  P.  B.  K.  Co.,  Manhattan, 
Kansas."  Where  this  was  served,  or  what  kind  of  an  agent  of 
*653  said  defendant  said  D.  W.  March  was,  is  not  shown.  Such  *8erv- 
ice  is  insufficient.  It  dues  not  show  that  said  March  was  pres- 
ident or  chairman  of  the  board  of  directors,  or  other  chief  officer, 
cashier,  treasurer,  secretary,  clerk,  or  managing  agent,  and  is  there- 
fore not  good  either  under  section  68,  c.  80,  Comp.  Laws  1879,  or 
section  13,  c.  81,  Comp.  Laws  1879.  Neither  does  it  show  service 
upon  any  person  named  as  the  service  agent  of  a  railroad  corporation 
under  sections  68a,  b,  c,  c.  80,  Comp.  Laws  1879,  or  upon  any  person 
authorized  to  receive  service  in  case  of  a  failure  by  a  corporation  to 
name  such  service  agent,  or  at  a  place  designated  in  such  sections. 
For  aught  that  appears,  said  March  may  have  been  an  agent  to  pur- 
chase coal,  or  to  transact  any  temporary  business  on  behalf  of  the 
company,  with  no  office  or  residence  in  the  county.  The  sections 
above  referred  to  provide  ample  and  easy  means  for  service  upon  a 
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railroad  corporation ;  and  before  it  can  be  adjudged  in  default,  and 
subjected  to  a  judgment  upon  default,  the  record  must  affirmatively 
show  that,  in  some  of  the  ways  named  in  the  statute,  service  has  been 
made  upon  it. .  None  such  appears  here,  and  therefore  judgment  was 
improperly  rendered  against  it. 

Again,  the  record  shows  that  upon  the  default  judgment  was  ren- 
dered against  the  corporation  without  any  testimony.  Obviously  this 
was  improper.  Allegations  of  value  or  amount  of  damages  are  not 
admitted  by  failure  to  controvert  them.  Even  upon  default  they 
must  be  proved.  Comp.  Laws  1879,  c.  80,  §  128.  No  evidence  was 
introduced  of  value  or  damage;  hence  judgment  was  improperly  ren- 
dered upon  the  supposed  default.  For  these  reasons  there  was  error 
in  the  judgment  as  it  comes  to  this  court,  and  the  case  must  be  re- 
manded to  the  district  court,  with  instructions  to  set  aside  the  judg- 
ment of  the  justice  of  the  peace,  and  retain  the  case  for  farther  pro- 
eeedings. 

(All  the  justices  concurring.) 


•654  •Missouri  Pac.  By  Co.  r.  W.  H.  Einoaid. 

January  Term,  1883. 

I.  KegligMide:  Finding  Sastained.  While,  in  an  action  against  a  rail- 
road company  to  recovar  damages  on  account  of  fire  caused  by  a  passing 
engine,  evidence  of  the  single  fire  may  not  be  suffici^ntto  warrant  a  find- 
ing of  negligence  against  the  company,  yet  when  it  appears  that  at  or 
about  the  same  time  several  fires  are  by  the  same  engine  thus  caused,  and 
tliat  only  at  or  about  that  time  were  any  fires  caused  by  such  engine,  al- 
though used  continuously  for  months,  and  also  that  an  engine  in  good 
order  and  properly  mans4(ed  does  not  ordinarily  cause  fires,  held,  that  i< 
jury  is  justified  in  finding  negligence,  and  this  notwithstanding  it  is  un- 
able to  point  out  specificsdly  wherein  the  negligence  consists. 

S •    As  defects  in  an  engine  and  negligence  in  its  ojanagement  ar€ 

matters  peculiarly  within  the  knowledge  of  the  railroad  company,  it  is 
not  reasonable  to  expect  of  a  stranger  direct  evidence  of  the  specific  de- 
fects or  negligence,  and  it  is  not  error  to  charge  the  jury  to  that  effect. 

8. .    When  contributory  negligence  is  claimed,  and  such  negligence 

consists  only  in  the  place  in  which  the  plaintiff  has  put  his  property  and 
the  means  used  to  protect  it  from  fire,  there  is  ordinarily  presented  only 
a  question  of  fact  to  be  determined  by  the  jury.^ 

Error  from  Miami  district  court. 

At  the  October  term,  1S82,  of  the  district  court,  plaintiff  Eincaid 
had  judgment  against  the  defendant  railway  company,  which  brings 
ibe  case  here. 

*  Contributory  negliK^nqe,  see  note  to  Kansas  Pac.  By.  Co.  y.  Pointer,  14  Kan.  *37. 
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W.  A.  Johnicn,  for  plaintiff  in  error. 
Beeson  d  Baker,  for  defendant  in  error. 

Bbbwbb,  J.  This  was  an  action  brought  by  defendant  in  error  (plain- 
tiff below)  to  recover  of  the  railroad  company  damages  for  the  destrac- 
tion  of  some  hay,  fencing,  and  trees  by  fire,  caused  by  the  negligence 
of  the  company  in  operating  one  of  its  trains.  The  company  an- 
swered, first,  by  a  general  denial ;  and,  second,  an  allegartion 
*655  of  contributory  negligence.  *The  plaintiff  claimed  $21 1.  The 
case  was  tried  before  a  jury,  which  returned  a  verdict  of  $118. 
Upon  this  verdict  judgment  was  entered,  and  of  it  plaintiff  in  error 
now  complains. 

We  see  little  in  the  record  calling  for  extended  comment.     Nearly 
every  question  presented  by  counsel  has  been  fully  covered  by  prior 
decisions  of  this  court.    That  the  property  was  destroyed  by  fire,  and 
that  the  fire  started  close  to  the  railroad  track,  immediately  after  the 
passage  of  one  of  the  defendant's  trains,  is  beyond  dispute.    The  real 
questions  were  whether  there  was  any  negligence  on  the  part  of  the 
defendant,  and  if  so,  any  contributory  negligence  on  the  part  of  the 
plaintiff.     These  are,  of  course,  mainly  questions  of  fact.     But  one 
engine  was  in  use  on  that  part  of  the  road  which  crossed  the  plain*- 
tiff's  farm,  which  engine  made  four  trips  every  day — two  each  way. 
On  the  part  of  the  plaintiff,  in  addition  to  the  fire  which  destroyed 
his  property,  it  was  shown  that  two  or  three  fires  were  started  along 
the  track  at  different  times  within  two  or  three  days  thereafter,  and* 
immediately  after  the  passage  of  this  engine,  and  this  under  aach 
cironmstanoes  that  the  jury  might  justly  conclude  that  they  were 
caused  by  the  engine.    In  addition,  one  witness  testified  that  he  saw 
fires  thereafter,  but  without  indicating  when,  or  under  what  circum- 
stances.    On  the  other  hand,  the  defendant  offered  the  testimony  of 
the  engineer  and  fireman,  who  testified  that  the  engine  was  properly 
constructed,  with  all  ordinary  appliances  for  preventing  the  escape 
of  fire,  in  good  order,  and  properly  handled  and  managed.    They  also 
testified  that  no  other  fires  than  the  one  in  controversy  occurred  along 
the  road.     It  may  be  added  that  the  engineer  showed  himself  to  be 
a  man  of  limited  experience  in  that  business,  and  was  unable  to  tell 
how  fine  was  the  mesh  crossing  the  smokestack. 

The  testimony,  as  it  appeals  in  the  record,  is  limited,  and  not 
very  satisfactory;  and  still  under  the  prior  decisions  we  do  not  feel 
warranted  in  disturbing  the  verdict  after  its  approval  by  the 
♦656  district  court.  Railroad  Co.  v.  Stanford,  *  13  Kan.  *354 ;  Rail- 
road Co.  V.  Campbell,  16  Kan.  200;  Railroad  Co.  v.  Bales,  Id. 
262.  Again,  the  jury,  in  answer  to  specific  questions  submitted  by 
the  railroad  company,  answered  that  in  their  opinion  the  engine  was 
not  in  good  condition,  but  could  not  say  wherein  the  defect  lay. 
Their  failure  to  render  a  more  specific  answer  is  complained  of,  but 
we  think  under  the  testimony  a  more  exact  answer  was  impossible. 
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&nd  that  the  one  returned  was  sufficient.  Bailroad  Co.  y.  Gampbell, 
supra.  Again,  the  court  charged  the  jury  that  this  single  fire  did  not 
of  itself  prove  negligence,  but  that  from  the  occurrence  of  a  series  of 
fires  of  a  similar  nature  at  or  about  the  same  time,  when  an  engine 
in  good  order  and  properly  handled  does  not  ordinarily  start  such 
fires,  the  jury  might  be  justified  in  inferring  negligence,  although 
there  was  no  direct  evidence  as  to  wherein  the  negligence  consisted, 
and  that  it  was  unreasonable  to  expect  of  the  plaintiff  direct  evi- 
dence of  the  specific  defect  in  the  engine  or  its  management,  as  these 
^ere  matters  peculiarly  within  the  knowledge  of  the  defendant.  The 
latter  part  of  this  instruction  is  complained  of,  but  it  is  almost  the 
very  language  of  this  court  in  case  of  Bailroad  Co.  v.  Stanford,  «u- 
pra.  So  far  as  the  question  of  contributory  negligence  is  concerned, 
the  plaintiff's  hay  was  stacked  some  twenty  to  forty  rods  from  the 
track,  and  whether  he  was  guilty  of  contributory  negligence  in  not 
suitably  protecting  it  as  against  fire,  was  properly  submitted  as  a 
question  of  fact  to  the  jury.  Bailroad  Co.  v.  Brady,  17  Kan.  880; 
Bailroad  Co.  v.  Hotham,  22  Ean.  *52;  Bailroad  Co.  v.  Henigh,  28 
Ean.  *859;  Bailroad  Co.  v.  Owen,  25  Ean.  *419. 

These  are  all  the  matters  we  deem  of  moment ;  and  in  them  ap- 
pearing no  error,  the  judgment  will  be  affirmed.      ' 

(All  the  justices  concurring.) 


*657  *  Eagle  Manuf^o  Co.  v.  Obadiah  Jennings. 

January  Term,  1883. 


!•  Partnemhip:  Inability  of  Betiring  Partner.  Wfaera,  after  a  partner- 
ship has  purchased  goods  and  given  its  acceptance  therefor,  it  is  dis- 
solved, one  partner  taking  all  the  property  and  assuming  all  the>lndebtr 
edness,  the  retiring  partner  is  still  liable  on  the  acceptance  to  the  vendor 
and  payee. 

S*  Contract:  Consideration:  Nudum  Factum.  A  promise  by  such  ven- 
dor and  payee  to  release  the  retiring  partner  from  further  liability  and  to 
look  to  the  other  partner  alone  for  payment,  must,  in  order  to  be  binding, 
be  founded  on  some  new  consideration;  and  where  it  was  made  after  the 
dissolution,  and  not  as  an  inducement  to  or  consideration  of  it,  and  no 
new  partner  is  introduced  into  the  firm  or  assumes  liability  for  the  debt, 
and  no  different  or  additional  security  therefor  is  given,  and  the  accept- 
ance is  not  taken  up  and  new  paper  given,  and  no  change  is  made  in  the 
form,  terms,  or  time  of  the  debt,  and  no  other  fact  appears  than  the  dis- 
solution and  the  agreement  between  the  partners,  the  promise  is  a  mere 
nudum  paatumf  and  an  action  can  be  maintained  against  the  retiring 
partner  on  such  acceptance. 

8.  Svidenoe.  Testimony,  whether  oral  or  in  deposition,  should  give  the 
facts,  and  not  the  mere  conclusions  or  understanding  of  the  witness. 
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Error  from. Harper  district  court. 

At  the  January  term,  1882,  of  the  district  court,  defendant  Jen- 
nings had  judgment  against  the  plaintiff  company,  which  brings  the 
case  to  this  court. 

E,  Hill  and  Sluss  d  Hatton,  for  plaintiff  in  error. 

Brewer,  J.  Plaintiff  in  error»  plaintiff  below,  brought  its  action 
against  the  defendant  on  an  acceptance  signed  by  the  firm  of  Jen- 
nings &  Whitney.  The  defendant  claimed  a  release  from  liability 
thereon.  The  case  was  tried  by  the  court  without  a  jury,  and  judg- 
ment entered  in  favor  of  the  defendant.     Plaintiff  alleges  error,  and 

the  single  question  presented  is  whether  the  testimony  was 
*658     sufiScient  to  justify  a  finding  of  *a  release  from  liabihty.     The 

fqkcts  are :  In  1876,  defendant  and  one  N.  G.  Whitney  were 
partners,  doing  business  at  Streator,  Uliuois,  As  such  partners  they 
purchased  of  the  plaintiff  certain  agricultural  implements,  and  for 
their  pirice  gave  this  acceptance  in  the  name  of  the  firm.  That  these 
implements  were  purchased  by  the  firm,  and  that  this  acceptance 
was  given  by  the  firm,  and  in  the  fiirst  instance  binding  upon  this  de- 
fendant as  well  as  upon  his  partner,  is  conceded..  In  1877,  the  firm 
dissolved,  Whitney  taking  all  the  property,  and  assuming  all  the  lia- 
bilities. The  acceptance  has  never  been  paid.  Defendant  claims 
that,  upon  the  dissolution,  the  plaintiff  agreed  to  take  Whitney  for 
the  debt,  and  release  him.  All  the  officers  of  the  plaintiff  were  wit- 
nesses,  and  testified  that  they  never  released  defendant  or  accepted 
Whitney  alone  for  the  debt,  and  that  they  never  authorized  any  one 
to  enter  into  such  an  agreement  for  the  plaintiff.  The  defendant  on 
his  direct  examination  testified  as  follows : 

"I  had  an  understanding  with  Whitney  that  he  was  to  take  the  notes, 
goods,  etc.,  of  the  firm  of  Jennings  &  Whitney,  and  pay  the  debts  of  the  firui, 
including  this  draft,  and  1  think  an  agent  of  the  company  was  present  at  tlie 
conversation.  If  such  agent  was  not  present  at  the  time  Whitney  and  I  had 
the  understanding,  he  was  present  when  it  waa  stated  to  him  afterwards,  and 
made  no  objection. " 

On  cross-examination  he  said : 

"Ido  not  say,  in  the  strict  sense  of  the  word,  that  I  have  been  released 
from  the  payment  of  the  draft  by  the  Eagle  Manufacturing  Company,  yet  I 
tliink  the  company  was  knowing  that  there  was  an  understanding  between 
Wliitney  and  myself,  that  he  [Whitney]  was  to  take  care  of  that  claim  and 
pay  it.  To  my  knowledge,  the  plaintiff  never  released  me  and  accepted  Whit- 
ney for  the  same,  except  as  stated  in  my  direct  examination.  I  do  not  thinlc 
that  any  member  or  agent  of  said  plaintiff  ever  released  me  from  liability  on 
the  same,  except  as  1  have  stated  in  my  direct  examination.  The  conversa- 
tion above  referred  to  was  the  only  conversation  I  ever  bad  in  regard  to  re- 
lease from  said  draft.  I  have  never  paid  the  draft  sued  on  in  this  actiop.  In 
the  conversation  above  referred  to,  in  the  presence  of  the  agent  of  plain  tilt, 
the  substance  of  it  was  in  speaking  of  the  indebtedness  of  the  firm 
*659  *pertaiTHng  to  the  arrangement  of  Whitney  and  myself.  I  simply  ex- 
plained to  him  what  the  arrangements  were  between  AVhitney  and 


EAGLE  MANUF'g   00.  V.  JENNINGS.  471 

me;  this  was  the  only  conversation  I  ever  had  on  the  s abject  of  release,  and 
this  was  all  of  said  conversation." 

Further  than  that,  when  the  acceptance  was  presented  to  him  in 
this  state  for  payment,  he  made  no  claim  of  a  release  from  liability, 
but  simply  said  that  he  was  unable  to  pay,  and  that  Whitney  ought 
to  have  paid  it.  It  is  not  pretended  that  at  the  time  of  the  dissolu- 
tion a  new  partner  took  defendant's  place  and  such  new  firm  assumed 
the  debt,  or  that  any  additional  security  was  given  by  Whitney,  or 
that  the  original  acceptance  was  taken  up  and  new  paper  given,  or 
that  the  plaintiff  received  any  consideration  whatever. 

If  this  were  all  that  there  was  in  the  case,  there  would  not  be  room 
for  the  slightest  doubt.  The  only  question  arises  from  the  following 
matters:  Defendant  filed  an  afhdavit  for  a  continuance,  for  the 
purpose  of  obtaining  the  testimony  of  Whitney.  Such  affidavit  stated 
as  follows : 

"Said  defendant  verily  believes  that  said  Whitney  will  testify  that  said 
Jennings  was  released  from  said  acceptance  mentioned  in  plaintiff^s  petition, 
and  that  the  plaintiff  was  to  look  to  and  hold  said  Whitney  as  the  only  person 
liable  thereon;  that  there  was  an  understanding  between  this  affiant  and  said 
Whitney  by  and  with  the  consent  of  said  manufacturing  company,  plaintiff, 
that' said  Whitney  was  to  pay  said  acceptance,  said  Jennings,  this  affiant,  to 
be  released  therefrom." 

Plaintiff  consented  that  this  ehonld  be  received  as  the  deposition 
of  said  Whitney;  the  continuanee  was  overruled,  and  the  case  went 
to  trial.  Is  there  enough  in  this,  taken  in  connection  with  the  other 
testimony,  to  sustain  the  judgment?  We  are  constrained  to  think 
not.  In  the  first  place,  much  of  it  is  a  mere  statement  of  the  conclu- 
sions of  the  witness,  rather  than  of  the  facts  which  he  saw  and  heard, 
and  as  such  is  objectionable  testimony.  Shepard  v.  Pratt,  16  Kan. 
209.  Again,  it  fails  to  show  any  consideration  for  the  alleged  re- 
lease. Still  ftgaiu,  a  legitimate  inference  is  that  it  refers  to 
*660  the  8am€  conversation  and  pretended  release  ^referred  to  by 
the  defendant  in  his  testimony.  And  still  further,  the  answer 
which  was  filed  contains  no  direct  allegation  of  a  release  of  defend- 
ant.    All  that  it  says  in  respect  thereto  is  in  these  words : 

''That  this  plaintiff  had  due  notice  of  said  dissolution  and  the  assumption 
of  all  liabilities  of  said  N.  C.  Whitney,  and  that  they  accepted  him  for  the 
payment  of  said  bill  of  exchange. " 

We  think,  therefore,  putting  all  these  things  together,  that  the 
judgment  of  the  district  court  ought  not  to  be  sustained.  The  part- 
nership purchased  plaintiff's  goods;  it  gave  this  acceptance  ;  the  ac- 
ceptance was  clearly  binding  upon  the  defendant;  the  dissolution  of 
the  partnership,  the  taking  of  all  the  partnership  property,  and  the 
assumption  of  all  partnership  liabilities  by  Whitney,  in  no  manner 
released  defendant.  The  alleged  promise  of  plaintiff  was  made  after 
the  dissolution,  and  not  as  an  inducement  to  or  consideration  of  it. 
The  acceptance  has  never  been  paid.     Upon  the  dissolntion  no  new 
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partner  took  defendant's  place  and  furnished  bis  responsibility  as  se- 
carity  to  tbe  plaintiff.  No  additional  secarity  of  any  kind  was  fur- 
nished; the  acceptance  was  not  destroyed  and  new  paper  given.  The 
plaintiff  received  absolutely  no  consideration,  and  even  if  it  did  prom- 
ise (which  is  positively  denied)  that  it  would  look  to  Whitney,  sacli 
promise  was  entirely  without  consideration,  and  in  no  manner  dis- 
charged the  defendant.  The  defendant  in  his  verified  answer  does 
not  explicitly  assert  that  he  was  ever  released,  and  his  testimony 
plainly  shows  that  he  was  not. 

We  think,  therefore,  that  the  judgment  of  the  district  court  oaght 
not  to  be  sustained;  that  it  must  be  reversed,  and  the  case  remanded 
for  a  new  trial ;  and  it  is  so  ordered. 

(All  the  justices  concurring.) 


*661  *N.  Morris  and  another  v,  Simon  Shew. 

January  Term,  1883. 

It  Service:  Sunday.  Service  of  an  order  of  attachment  upon  Sunday  is 
illegal  and  wrongful,  and  the  defendant  in  the  attachment  proceedings 
may  recover  damages  for  such  wrongful  selKure.^ 

2.  Damages :  Exemplary.  If  the  seizure  was  malicious,  and  in  pursuance 
of  a  conspiracy  to  detain  the  property  within  the  jurisdiction  of  the  court 
until  Monday,  and  then  seize  it  under  an  alias  order  of  attachment,  the 
jury  wili  be  justified  in  awarding  exemplary  damages.' 

8.  Judgment :  Not  Modified.  Where,  in  answer  to  special  questions,  the 
jury  find  three  separate  items  and  amounts  of  damage,  and  one  of  them 
depends  on  the  question  whether  plaintiff  was  or  was  not  a  resident,  and 
it  is  very  doubtful  whether  under  the  testimony  he  could  be  consideied  a 
resident,  and  the  court  declines  to  render  judgment  for  that  amount,  but 
decides  to  grant  a  new  trial  unless  plaintiff  elects  to  take  judgment  for 
only  the  other  amounts,  and  the  plaintiff  so  elects,  held,  that  the  judg- 
ment will  not  be  modified  in  this  court  on  the  cross-petition  in  error  of 
plaintiff  by  adding  thi?  disputed  amount,  and  this  notwithstanding  there 
was  some  testimony  tending  to  show  that  plaintiff  was  a  resident. 

Error  from  Brown  district  court.  The  oaie  is  stated  in  the  opin- 
ion. 

James  Falloon,  for  plaintiffs  in  error. 

Webb  d  Martin,  Lacock  d  May,  and  B.  A.  Seaver,  for  defendant  in 
error* 

1  As  to  the  validity  of  ministerial  or  Jiulicial  acts  j>erformed  on  Sunday,  see  notes  to 
Ecker  v.  First  Nat.  Bank,  (Md.)  1  Atl.  Bep.  851 ;  Wright  v.  Dressel,  (Mass.)  8  K.  E. 
Bepi  S ;  Hanswirth  v.  SuUiTan,  (Mont.)  9  Pao.  Bep.  SOS. 

*  As  to  ezemplietry  damages,  see  Wiley  r.  Keokuk,  6  Kan.  60^  and  note ;  Titus  t. 
Gorkins,  21  Kan.  619,  and  note. 
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Brewer^  J.    This  case  grows  out  of  the  same  transactions  as  were 
presented  to  this  court  in  the  case  of  Blair  v.  Shew,  24  Kan.  *280. 
The  facts  briefly  stated  are  as  follows :     Morris  &  Wolfley  held  a 
claim  against  defendant  in  error.     John  Garvin  also  held  a  claim 
against  him.     On  August  2,  1879,  suits  were  commenced  be- 
^662    fore  a  justice  of  the  peace  on  *each  of  these  claims,  and  in  each 
suit  a  writ  of  attachment  was  issued.     August  2d  was  Satur- 
day.   On  Sunday,  August  3d,  the  writ  in  one  case  was  served  by 
seizure  of  a  span  of  horses  and  a  wagon.     Under  this  seizure  the 
property  was  held  until  Monday,  August  4tb.     On  that  day  the  writ 
levied  upon  the  property  was  returned,  and  an  alias  writ  issued. 
This  alias  writ,  as  well  as  the  original  writ  in  the  other  case,  was  on 
that  day  levied  upon  the  property,  and  thereafter  it  was  sold  and  the 
proceeds  applied  in  satisfaction  of  these  two  claims.     After  the  sec- 
ond seizure,  (that  on  Monday,  August  4th,)  plaintiff  commenced  two 
actions,  one  in  replevin  to  recover  the  property  itself,  and  the  other 
to  recover  damages  for  the  wrongful  seizure  and  detention  on  Sunday 
and  thereafter.     The  replevin  case  was  tried,  and  judgment  rendered 
in  favor  of  the  plaintiff,  which  judgment  was  reversed,  (24  Ean.,  su- 
pra,) this  court  holding  that  whatever  might  be  said  as  to  the  seizure 
opon  Sunday,  the  levy  upon  Monday  was  only  voidable,  and  could 
be  challenged  only  by  direct  proceedings  to  set  aside  the  service. 
This  second  case  came  on  for  trial,  and  the  jury,  in  answer  to  special 
qoestions,  found  the  usable  value  of  the  property  from  Sunday  to 
Monday  was  two  dollars.     They  also  allowed  $50  as  exemplary  dam- 
ages for  the  seizure  and  holding  from  Sunday  to  Monday,  and  still 
farther  found  the  damages  for  the  wroiigful  detention  from  Monday 
to  the  time  of  trial  to  be  |330.     The  court  declined  to  enter  judg- 
ment in  favor  of  the  plaintiff  for  the  $330,  but  sustained  the  verdict 
as  to  the  $52;  and,  the  plaintiff  electing  to  take  judgment  for  that 
sum,  rendered  judgment  therefor.     Both  parties  allege  error. 

The  defendants  object  to  the  judgment  of  |52  against  them,  and 
the  plaintiff  insists  that  he  should  have*  judgment  for  the  $330  addi- 
tional.    Considering  first  the  questions  raised  by  the  defendants,  now 
plaintiffs  in  error,  we  remark  that  the  service  of  the  attachment  pro- 
cess apon  Sunday  was  void.     In  the  case  in  24  Kan.,  supra,  we  as- 
Bumed,  but  did  not  decide,  that  such  levy  was  void.     We  now  hold 
that  it  was  void.     It  is  unnecessary  to  consider  what  con- 
'663    duct  on  the  *part  of  defendant  would  have  been  equivalent  to 
a  waiver  of  the  defect,  for  in  this  case  nothing  was  done  by 
him  which  in  any  manner  tended  to  recognize  its  validity.     On  the 
contrary,  all  his  actions  were  in  direct  challenge  of  its  validity.     In 
such  case  we  have  no  hesitation  in  holding  that  the  service  was  void ; 
that  the  seizure  of  the  property  under  the  writ  on  that  day  was  a  tres- 
pass for  which  the  plaintiff  was  entitled  to  recover  damages,  in  the 
UBable  value  of  the  property  up  to  the  time  of  the  service  of  the  other 
writ  of  attachment  on  Monday.     At  common  law,  service  of  civil 
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process  on  Sunday  was  void.     Broom,  Leg.  Max.  21;  Swann   t. 
Broome,  3  Burrows,  1695;  Taylor  v.  Phillips.  3  East,  155;  Savles  v. 
Smith,  27  Amer.  Dec.  117;  Coleman  v.  Henderson,  Litt.  Sel.  Cas. 
171;  Butler  v.  Kelsey,  15  Johns.  177;  Story  v.  Elliot,  8  Cow.  27; 
Shaw  V.  Dodge.  5  N.  H.  462;  Stern's  Appeal,  64  Pa.  St.  447.      Oar 
statutes  may  not,  in  terras,  prohibit  service  on  Sunday,  yet  they  pro- 
hibit labor  generally,  (Comp.  Laws  1879,  p.  363,  §  255,)  and  at  least 
impliedly  recognize  the  invalidity  of  such  service.     By  section  681, 
Code  Civil  Proc,  the  writ  oi  habeas  corpus  is  authorized  to  be  served 
in  case  of  emergency  on  Sunday.     By  section  2,  c.  90,  Comp.  Laws 
1879,  any  person  who  knowingly  serves  any  process  issued  from  a 
justice's  court  in  a  civil  suit  on  Saturday,  or  returnable  on  Saturday, 
upon  a  person  whose  religious  faith  is  to  keep  Saturday  as  the  Sab- 
bath of  rest,  is  declared  guilty  of  a  misdemeanor.     These  provisions 
impliedly  recognize  the  continuance  of  the  common-law  rule  of  the 
invalidity   of  the  service  upon    Sunday   of  ordinary   civil   process. 
Johnson  v.  Brown,  13  Kan. '''529;  Stone  v.  Bird,  16  Kan.  488;  Birks 
v.  French,  21  Kan.  *238.     The  service  of  the  attachment  on  Sunday 
being  invalid,  the  seizure  and  the  detention  were  wrongful,  and  the 
plaintiff  is  entitled  to  recover  damages  therefor.     The  court  charged 
the  jury  that  if  they  found  that  the  levy  thus  made  on  Sunday  was 
malicious,  or  for  the  purposes  of  oppression,  the  jury  were  at  lib- 
erty to  allow  exemplary  damages.     We  think  the  law  thus  stated  is 
correct,  and  the  facts,  as  developed  in  the  testimony,  justified 
*664     the  *instruction.     Obviously,  the  parties  knowingly  and  delib- 
erately caused  the  attachment  to  be  illegally  served  upon  Sun- 
day, for  the  purpose  of  holding  the  property  within  the  jurisdiction 
of  the  court  until,  as  they  supposed,  a  perfectly  legal  process  could 
be  served  on  Monday.     Parties  who  thus  knowingly  abuse  the  pro- 
cess of  the  court,  and  desecrate  the  day  set  apart  for  the  day  of  rest, 
are  justly  liable  to  be  mulcted  in  exemplary  damages.     The  desecra- 
tion of  the  Sabbath  comes  easy  enough  and  often  enough  without 
prostituting  the  process  of  tbe  court  to  that  end;  and  we  see  no  rea- 
son in  this  case  to  doubt  the  correctness  of  the  law  laid  down  by  the 
court,  or  the  justice  of  the  verdict  returned  by  the  jury.     There  is  no 
conflict  in  the  decision  of  this  case  with  24  Kan.,  supra.    The  service 
of  attachment  on  Monday,  whether  good  or  bad,  void  or  voidable,  did 
not  affect  the  illegality  of  the  seizure  on  Sunday,  and  though  after 
Monday  the  plaintiff  might  not  maintain  replevin,  the  seizure  on  Mon- 
day being  only  voidable,  as  we  held  in  that  case,  he  was  not  estopped 
from  recovering  damages  for  tbe  prior  illegal  seizure  on  Sunday. 

This  disposes  of  the  case  so  far  as  the  plaintiffs  in  error  are  con- 
cerned. So  far  as  respects  the  cross- petition  filed  by  the  defendant 
in  error,  we  may  remark  that  having  elected  to  take  the  judgment  for 
$52,  he  is  hardly  in  a  position  to  complain  of  the  refusal  of  the  court 
to  give  him  judgment  for  $330  more.  Again,  his  right  to  recover 
the  $330  depended  upon  whether  he  was  a  resident  of  tbe  state  of 
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Kansas  upon  Monday,  and  we  think  sacb  residence  under  the  testi- 
mony is  so  doabtfal  that  -notwithstanding  the  findings  of  the  jury,  we 
do  not  feel  warranted  in  disturbing  the  ruling  of  the  court  tbereon. 
It  woald  be  in  effect  reversing  an  order  granting  a  new  trial,  which 
for  reasons  often  stated  is  rarely  done.  Furtharmore,  there  may  be 
a  question  as  to  how  far  the  decision  of  the  replevin  action  is  con- 
clusive in  this  respect.  We  do  not  care,  however,  to  pursue  this  in- 
quiry. It  is  enough  for  us  to  say  that  the  evidence  of  a  resi- 
*665  dence  acquired  on  Nf onday  is  so  ''^uncertain  and  unsatisfactory, 
that  we  do  not  feel  warranted  in  disturbing  the  action  of  the 
court  in  refusing  to  sustain  the  finding  of  the  jury  thereon. 

There  being  no  other  question,  the  judgment  will  be  afiirmed, 

(All  the  justices  concurring.) 


J.  D.'FowLEB  V,  White  Marshall  and  others. 

January  Term,  1883. 

I.  Specific  Performance:  £quity.  Upon  breach  of  a  con  tract  for  the  sale 
of  real  estate,  it  is  not  a  matter  of  course  for  the  court  to  enter  a  decree  of 
specidc  performance.  That  will  be  done  only  when,  upon  all  the  facts,  it 
is  equitable  it  should  be  done.^ 

2. .    He  who  asks  specific  performance  should  show  the  facts  which 

make  such  a  decree  equitable;  and  a  failure  to  do  this  justii^es  a  refusal 
of  the  decree. 

3. :  Laches.    Lapse  of  time  in  which  a  party  fails  to  perform  his 

part  of  the  contract,  or  to  insist  upon  his  riglits«  will  sometimes  prove 
fatal;  and,  especially  after  a  claim  of  forfeiture  by  the  adverse  party,  ac- 
quiescence in  the  claim  for  even  a  comparatively  short  period  will  often 
be  taken  as  a  consent  to  the  forfeiture  and  a  bar  to  any  decree. 

4.' :  Facts  Justifying  Refosal  of  Decree.    Where  F.  enters  into  a 

contract  of  purchase  of  certain  reiU  estale  at  the  price  of  9125,  to  be  paid 
in  monthly  payments  of  $5  each,  and  after  six  or  seven  payments  makes 
default,  and  the  vendor  then  notifies  him  that  the  contract  is  forfeited, 
and  he  thereupon  makes  no  further  payments;  and  shoitly  thereafter  the 
vendor  sells  and  conveys  the  property  for  $200  to  a  party  in  possession, 
who  is  notified  by  both  the  vendor  and  F.  of  the  claim  of  forfeiture,  and 
nearly  two  years  thereafter  F.,  who  in  the  mean  time  has  made  no  claim 
to  the  property,  or  tc  the  money  dne'upon  the  contract  hereinafter  re- 
ferred to,  comes  into  court,  and  asks  a  decree  of  specific  performance; 
and  where  it  further  appears  that  the  party  taking  the  deed  originally  en- 
tered into  possession  under  a  contract  of  purchase  from*  F.,  upon  which 

^Specific  performance— Part  perfomiance,  see  Wiswell  v.Teflt,  6  Kan.  16(3,  and  note. 
Aoonfcnct  will  be  specifically  enforced  only  where  its  enforcement  is  equitable;  ancL 
cenerajlv,  only  where  the  plaintiff  has  in  equity  and  good  conscience  a  right  to  demand 
itsBpecific  enforcement ;  and,  generally,  where  a  contract  is  Itself  inequitable,  and  where 
the  defendant  has  been  misled  by  the  plaintiff  or  his  agent  into  ezeonting  it,  the  con- 
(net  wiU  not  be  specifically  enforced.   Bird  v.  Logan,  35  Kan.  228, 10  Pao.  Bep.  664. 
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be  paid  $22,  and  there  is  nothing  to  show  the  terms  or  consideration  of 
this  last-named  contract;  and  it  farther  appears  that  F.,  when  he  noti- 
fied SQch  purchaser  of  the  dajm  of  forfeiture  made  bj  the  original  ven- 
dor, bUbo  UM  him  that  he  ooald  receive  no  more  money  on  his  contract 
*666      of  sale;  *7^ldf  that  this  court  is  not  justified  in  reversing  a  judgment 
of  the  trial  court  refusing  a  specific  performance. 

Error  from  Shawnee  district  court.     The  case  is  stated  in  the  opin- 
ion. 

(z.  N.  Elliott  and  J.  P.  Greer,  for  plaintiff  in  error. 
D.  P.  dk  H.  C.  Safford,  for  defendant  in  error  MarsbalL 
J.  H.  Stewart,  for  defendant  in  error  Moore. 

Brewer,  J.  This  is  a  triangular  controversy,  in  which  J.  D.  Fowler, 
Alfred  Moore,  and  White  Marshall  are  respectively  the  three  parties 
in  interest.  The  facts  are  these:  On  July  2,  1878,  Alfred  Moore, 
holding  the  legal  title  to  lot  20,  Jefferson  street,  Topeka,  sold  the 
property  to  White  Marshall,  executed  to  him  a  warranty  deed,  and 
took  back  a  mortgage  for  part  of  the  purchase  price.  Marshall  de- 
faulting in  his  payments,  on  May  13,  1880,  Moore  commenced  an 
action  in  the  Shawnee  county  district  court  to  foreclose  the  mortgage, 
making  Marshall  and  his  wife  the  only  defendants.  Thereafter,  J. 
D.  Fowler,  having  on  his  own  motion  been  made  a  party  to  the  suit, 
filed  his  answer,  claiming  to  be  the  equitable  owner  of  the  property 
by  reason  of  a  prior  purchase  from  Moore,  and  also  claiming  that 
White  Marshall  entered  into  possession  of  the  property  as  his  tenant. 
The  pleadings  having  been  all  completed  by  answers  and  replies,  the 
case  went  to  trial  before  the  court  without  a  jury;  and,  in  addition 
to  the  deed  and  mortgage  between  Moore  and  Marshall,  these  further 
facts  appeared  :  On  December  10,  1877,  Fowler  made  a  contract  of 
purchase  from  Moore  of  the  property,  as  evidenced  by  the  following 
writing : 

*667  ^''Received  of  J.  D.  Fowler  five  dollars,  part  payment  of  $125,  and 
interest  at  10  per  cent,  interest,  to  apply  on  purchase  of  lot  No.  ^, 
Jeffersbn  street,  city  of  Topeka,  Kansas;  balance  of  payments  to  be  made  in 
payments  of  $5,  with  interest  on  each  payment  as  it  becomes  due  at  10  per 
cent.  Said  $5  payments  to  be  made  on  tlie  tenth  day  of  each  month  hereafter, 
until  the  full  sum  of  $125  is  fully  paid.  Alfred  Moore. 

**By  E.  Lanobl,  Agent." 

Upon  this  contract  Fowler  testified  that  he  paid  $35  to  Langel, 
Moore's  agent,  though  Moore  testified  he  received  only  $20.  After 
this  contract,  Fowler  took  possession,  and  put  $100  worth  of  im- 
provements oa  the  premises.  Thereafter,  and  in  May,  1878,  be 
transferred  the  possession  to  Marshall.  Fowler  testified  that  Mar- 
shall entered  as  his  tenant;  that  after  Marshall  had  so  entered  there 
was  an  arrangement  made  between  him  and  Marshall  for  a  sale  of 
the  property,  and  a  contract  in  writing  drawn  np,  but  never  signed. 
Marshall  testified  that  he  did  not  enter  as  tenant,  bnt  only  upon  a 
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coDtract  of  purchase,  and  under  such  contract  paid  $22;  in  support 
of  which  he  offered  the  receipts,  which  read  that  the  money  paid  was 

"to  apply  on  house  and  lot, place/'     Some  time  in  June, 

1878,  one  Rudolph,  as  the  ageut  of  Moore,  (Laugel  having  died,)  noti- 
fied Fowler  that  he  had  forfeited  his  contract,  and  that,  therefore,  he 
bad  sent,  the  papers  away.  He  also  informed  Marshall  of  the  same 
fact.  Fowler  thereupon  told  Marshall,  as  he  testifies,  "that  I  could 
not  receive  any  more  money  from  him,  as  I  could  not  perfect  my  ar- 
rangements with  Moore;  that  I  had  no  place  to  make  my  payments; 
and  after  this  made  no  more  demands  upon  him  for  money."  After 
this  notification  by  Budolph  of  the  forfeiture  of  his  contract.  Fowler 
made  no  more  payments  thereon,  made  no  demand  of  money  from 
Marshall,  never  tendered  to  Moore  the  remainder  due  on  the  contract, 
and  never,  save  by  this  answer,  insisted  upon  his  rights  in  the  prem- 
ises, either  as  against  Moore  or  Marshall.  There  is  no  testimony 
showing  the  terms  of  the  contract  between  Marshall  and  Fowler,-- 

whether  that  was  a  tenancy,  as  claimed  by  Fowler,  or  a  pur 
*668    chase,  as  asserted  by  Marshall, — nor  *of  the  unsigned  contract 

spoken  of  by  Fowler.  No  special  findings  of  fact  were  made, 
bat  the  court  found  generally  against  Fowler,  and  entered  a  decree 
foreclosing  the  mortgage  in  favor  of  Moore,  and  barring  Fowler  ol 
any  interest  in  the  premises.  Fowler  brings  the  case  here  for  review, 
claiming  that  by  his  contract  of  purchase  of  December  10,  1877,  he 
acquired  an  equitable  interest  in  the  premises,  which  he  has  never 
forfeited,  which  is  a  sufficient  basis  for  a  decree  of  specific  perform* 
ance,  and  which  it  was  error  to  divest  him  of,  as  was  done  by  the  de- 
cree of  the  court. 

The  testimony  is  very  meager  and  incomplete,  and  does  not  full} 
disclose  all  matters  which  we  deem  important  to  a  full  determination 
of  the  rights  of  the  parties.  We  have  hesitated  somewhat  whether 
we  OQght  not  to  remand  the  case  for  a  new  trial,  in  order  that  the 
facts  may  be  more  fully  shown.  As  it  is,  we  are  compelled  to  rest 
oar  decision  somewhat  on  presumptions.  Yet  the  party  who  now 
alleges  error  is  the  one  whose  duty  it  was  to  make  a  fall  disclosure 
of  the  facts,  and  any  failure  in  this  respect  is  one  which,  while  it 
makes  against  his  claims,  is  also  one  for  which  he  is  responsible.. 
He  is  asserting  an  equitable  interest  in  the  property,  and  he  must 
see  that  all  facts  are  presented  which  will  justify  a  court  of  equity  in 
recognizing  and  enforcing  such  interest.  It  is  doubtless  true  that  by 
his  contract  of  December,  1877,  he  acquired  an  equitable  interest  in 
the  property, — an  interest  sufficient  to  lay  the  foundation  of  an  ac- 
tion for  specific  performance;  and  it  is  also  clear  that  there  is  no 
positive  testimony  showing  an  affirmative  surrender  or  a  forfeiture 
of  such  interest.  But  it  is  also  true  that  an  action  of  specific  per- 
formance appeals  largely  to  the  discretion  of  the  trial  court,  and  that 
specific  performance  will  not  be  decreed  unless  it  affirmatively  ap- 
pears that  it  is  equitable  to  do  so.    Story,  Eq.  Jur.  §§  742,  769,  771. 
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The  court  having  found  generally  against  hixn,  this  must  be  construed 
as  equivalent  to  a  finding  that  Marshall  did  not  enter  into  possession 
as  his  tenant,  as  he  claims,  but  only  under  the  contract  of  purchase, 
as  Marshall  testifies.  So  we  think  there  are  three  grounds 
•669  *which,  taken  together,  are  sufficient  to  justify  us  in  not  dis- 
turbing the  decision  of  the  court:  First,  the  tithe  which 
elapsed  before  Fowler  made  any  efFort  to  assert  his  rights;  second^ 
the  assertion  of  forfeiture  by  Moore  with  the  seeming  acquiescence  of 
Fowler;  and,  thirdy  the  unknown  terms  of  the  contract  by  which 
Marshall  took  possession. 

With  reference  to  the  first  ground,  in  Fry  on  Specific  Performance, 
§  730,  it  is  said  that— 

"It  is  now  clearly  established  that  the  delay  of  either  party  in  not  perform- 
ing its  terms  on  his  part,  or  in  not  prosecuting  his  riglit  to  the  interference 
of  the  court  by  the  filing  of  a  bill,  or,  lastly,  in  not  diligently  prosecuting  his 
suit  when  instituted,  may  constitute  such  laches  as  will  disentitle  him  to  the 
aid  of  the  court,  and  so  amount,  for  the  purpose  of  specific  performance,  to 
an  abandonment  on  his  part  of  the  contract." 

A  brief  reference  to  some  of  the  decided  cases  may  noi  bd  nnin- 
structive.  In  England,  in  Marquis  of  Hertford  v.  Boore,  6  Ves.  719, 
a  delay  of  fourteen  months  was  considered  no  bar.  In  Eads  v.  Will- 
iams, 4  De  Gex,  M.  &  G.  674,  a  delay  of  three  and  a  half  years  was 
adjudged  fatal.  In  Southcomb  v.  Bishop  of  Exeter,  6  Had.  213,  a 
delay  from  January  17,  1842,  to  August  30,  1843,  was  held  to  have 
the  same  effect.  In  Lord  James  Stuart  v.  Railway  Co.,  1  De  Gex, 
M.  &  G.  721,  a  delay  from  October,  1848,  to  July,  1850,  was  thought 
fatal.  See,  also.  Spurrier  v.  Hancock,  4  Ves.  667;  Harrington  v. 
Wheeler,  Id.  686;  Guest  v^  Homfray,  6  Ves.  818;  Watson  v.  Raid, 
1  Russ.  &  M.  236.  In  this. country,  in  Hedenberg  v.  Jones,  t3  lU. 
149,  four  years  were  thought  too  long  for  the  party  to  wait.  In  Roby 
V.  Cossitt,  78  111.  638,  six  years'  delay  was  considered  fatal.  In 
Railroad  Co.  v.  Bartiett,  10  Gray,  384,  three  years  were  held  to  have 
the  same  effect.  In  Gariss  v.  Gariss,  16  N.  J.  Eq.  79,  two  years 
were  considered  too  long  for  a  party  to  wait;  in  Haughwout  v.  Mur- 
phy, 21  N.  J.  Eq.  118,  two  years  and  a  half.  See,  also,  Merritt  v. 
Brown,  21  N.  J.  Eq.  401;  Miller  v.  Henlan,  51  Pa.  St.  265;  East- 
man  v.   Plumer,  46  N.  H.  464;  Ritson  v.  Dodge,  33  Mich.  463; 

Iglehart  v.  Vail,  73  111.  63;  Brown  v.  Hayes,  38  Ga.  136; 
*670    *McDermid  v.  McGregor,  21  Minn.  Ill;  Gentry  v.  Rogers,  40 

Ala.  449;  Mix  v.  Balduc,  78  111.  215. 
It  id  true  that  in  some  of  these  cases  there  were  other  considera- 
tions than  the  mere  lapse  of  time,  yet  in  others  time  was  the  only 
fact,  and  in  all  of  them  stress  is  laid  upon  it.  We  do  not  wish  to  be 
understood  as  holding  that  the.  mere  lapse  of  time,  in  the  case  at  bar» 
would  of  itself  be  sufficient  to  defeat  plaintiff  in  error's  recovery,  but 
only  refer  to  it  as  one  of  the  matters  which  contribute  to  justify  an 
upholding  of  the  decision. 
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In  reference  to  the  second  matter,  and  turning  again  to  Fry  on 
Specific  Performance,  we  find  in  section  737  that  the  author  says : 

"And  where  one  party  to  the  contract  lias  given  notice  to  the  other  that  he 
will  not  perform  it,  acquiescence  in  this  by  the  other  party,  by  a  compara- 
tively brief  delay  in  enforcing  his  right,  will  be  a  bar;  so  that  in  one  case  two 
years'  delay  in  filing  a  bill  after  siich  notice,  and  in  another  case  one  year's 
like  dela3%  have  been  held  to  exclude  the  Intervention  of  the  eouri;"  citing 
Heaphy  v.  Hill,  2  Sim.  &  S.  29;  Watson  v.  lieid,  supra. 

Several  of  the  authorities  heretofore  cited  under  the  first  point  dis- 
cuss and  enforce  this  rule;  notably  the  cases  from  40  Ala.,  16  N.  J. 
Eq.,  and  21  Minn.  In  the  latter  case  it  appears  that  on  July  14, 
1868,  one  Austin,  tlie  owner  of  a  tract  of  land,  sold  it  to  the  plaintiff 
for  $500;  $200  cash,  and  the  remainder  in  one,  two,  and  three  years. 
The  first  note,  with  all  interest,  was  paid  June,  1869.  Possession 
was  taken  at  the  time  of  sale,  and  the  land  cultivated  by  plaintiff 
(although  no  buildings  were  erected)  until  February,  1872,  when  he 
abandoned  the  possession,  selling  the  fences  which  were  around  the 
place.  On  February  27,  1872,  be  sent  $40  in  a  letter  to  Austin,  as 
part  paymentof  the  intereston  the  two  unpaid  notes.  This  money  Aus- 
tin returned,  saying  that  he  considered  the  contract  forfeited,  aud 
declined  to  receive  any  further  money  from  him.  On  May  7,  1872, 
Austin  conveyed  to  defendant  for  $500,  which  was  fully  paid  at  the 

time.  Plaintiff  knew  of  this  sale  within  three  days  after  it  was 
"^671    made.     The  defendant,  after  his  purchase,  put  a  house  "^and 

other  improvements  upon  the  premises.  In  March,  1873, 
plaintiff  commenced  hie  action  for  specific  performance,  and  it  was 
held  that  he  was  too  late.  Now,  in  the  case  at  bar,  the  vendor's 
agent  notified  both  Fowler  and  Marshall,  in  June,  1878,  that  the 
contract  was  at  an  end.  Fowler  declined  to  receive  any  more  money 
from  Marshall,  made  no  further  payments  himself  on  his  contract,  or 
efforts  to  enforce  his  rights,  antil  this  suit  some  two  years  thereafter. 
He  thus  apparently  acquiesced  in  the  assertion  of  forfeiture,  and  aban- 
doned his  claim  to  the  premises.  Upon  notice  of  this  alleged  forfeit- 
ore,  Marshall  bought,  and  paid  his  money. 

Finally,  we  must  assume,  as  heretofore  stated,  that  the  court  found 
that  Marshall  entered  under  a  contract  of  purchase,  and  upon  that 
contract  paid  $22.  Now  the  terms  of  that  contract  are  not  shown. 
We  do  not  know  whether  that  contract  called  for  $20  or  $200.  Per- 
haps the  consideration  was  so  nearly  paid  by  Marshall  that  equity 
would  regard  the  remainder  as  coming  within  the. maxim,  de  min- 
imis  non  curat  lex,  especially  after  Fowler  had  himself  declined  to 
receive  any  more  money  from  Marshall.  Perhaps  there  were  other 
conditions  in  it  which  would  make  it  inequitable,  at  the  present  time, 
to  enforce  specific  performance.  In  this  case,  as  Fowler  had  con- 
tracted to  sell  to  Marshall,  he  must  show  affirmatively  that  he  is 
equitably  entitled  to  relief,  not  merely  against  Moore,  his  vendor,  but 
also  against  Marshall,  bis  vendee.    The  silence  of  the  record  in  this 
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respect  is  against  his  claim,  and  we  cannot  hold  that  the  court  erred 
in  refusing  him  relief  without  knowing  the  terms  of  tbe  arrange- 
ment between  him  and  Marshall.  It  is  perhaps  unnecessary  to  com- 
ment further.  We  have  examined  the  authorities,  and  questions  pre- 
sented  and  discussed  by  the  various  counsel,  and  for  the  reasons 
indicated  have  concluded  that,  upon  the  meager  record,  it  cannot 
be  adjudged  that  the  district  court  erred  in  refusing  affirmative  re- 
lief to  the  plaintiff  in  error.  The  judgment  will  therefore  be  af- 
firmed. 

(All  the  justices  concurring.) 


•672     *Ph(ENIx  Ins.  Co.  op  Nbw  York  v.  Orrin  T.  Wbloh,  Supt.,  etc. 

HoMB  Ins.  Go.  of  New  York  v.  Samb. 
January  Term,  1883. 

1.  Legislature:  Operation  of  Law  to  Depend  on  a  Contingency.  While 

the  legislative  power  of  the  state  is  by  the  constitution  vested  in  the  leg- 
islature, yet  that  body  has  authority  to  pass  a  law  whose  operation  is  by 
its  terms  made  to  depend  on  a  contingency,  even  though  that  contingency 
be  some  action  on  the  part  of  the  legislature  of  another  state. 

2.  Insuranoe :  Section  17  of  Insurance  Law,  Valid.    Section  17  of  the 

act  relating  to  insurance,  (chapter  50a,  Comp.  Laws  1879»)  so  far  as  it 
provides  that,  when  the  laws  of  any  other  state  impose  upon  the  corpora- 
tions of  this  state  applying  to  transact  business  within  its  limits  other 
and  more  onerous  burdens  and  conditions  than  those  prescribed  by  the 
general  provisions  of  said  chapter  for  corporations  seeking  to  transact 
business  in  this  state,  the  same  burdens  and  conditions  shall  be  imposed 
upon  corporations  from  that  state  applying  to  enter  this,  is  a  complete 
and  absolute  expression  of  the  legislative  will,  and,  though  its  operation 
depends  on  the  contingency  of  legislative  action  in  other  states,  it  is  not 
thereby  rendered  unconstitutional.' 

8.  :  Fees,  how  Considered.    The  fees  and  charges  required  by  said 

section  are  to  be  considered  in  the  nature  of  licenses,  and  as  such  not  sub- 
ject to  the  constitutional  provision  as  to  equality  of  taxation. 

4.  :  Contingency:  Arises,  when.    The  contingency  mamed  in  said 

section  arises  when  the  laws  of  another  state  impose  the  additional  bur- 
dens and  conditions,  and'  is  not  delayed  until  some  corporation  of  thia 
state  is  actually  subjected  to  such  burdens  and  conditions. 

Error  from  Shawnee  district  court. 

Two  actions  brought — one  thereof  by  the  Phoenix  Insurance  Com-^ 
pany,  the  other  by  the  Home  Insurance,  both  of  New  York — against 
Orrin  T.  Welch,  as  superintendent  of  insurance  of  Kansas^  to  re* 

>See  state  v.  National  Ass'n,  35  Kan.  51,  9  Pac.  Rep.  956. 
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cover  certain  moneys  paid  to  him  by  them  nnde^  protest.  Tb^  de- 
fendant demurred  to  each  petition,  on  the  gronnd  that  it  did  not  stale 
facts  snfScient  to  constitute  a  cause  of  action.  At  the  Septismber 
term,  1882,  of  the  district  court,  these  demurrers  were  sustained,  and 

orders  and  judgments  made  accordingly.     Plaintiffs  brihg  the 
*673    *ca8es  here  for  review.  ^ 

Martin  db  Mileham  and  J.  O.  Sloneeker^  (Walker  d  Carter^  of 
counsel,)  for  plaintiffs  in  error. 
W.  A.  Johnston^  Atty.  Gen.,  for  defendant  in  error. 

Bbbweb,  J.  The  single  question  in  this  case  is  as  to  the  constitu- 
tionality of  what  is  known  as  the  retaliatory  section  of  our  insurance 
law.     That  section  reads  as  follows : 

"Whenever  the  existing  or  future  laws  of  any  other  state  or  government 
shall  require  insurance  companies  organized  under  the  laws  of  this  state,  ap- 
plying to  do  business  by  agencies  in  such  other  state  or  government,  or  of  the 
agents  thereof,  any  deposit  or  security  in  such  state  for  the  protection  of  pol- 
icy-holders therein,  or  otherwise;  or  any  payment  for  taxea,  fines,  penalties, 
certificates  of  authority,  licenses,  fees,  or  otherwise,  greater  than  the  amount 
required  for  such  purposes  from  insurance  companies  of  other  states  by  the 
then  existing  laws  of  this  state, — then,  and  in  every  case,  all  companies  of 
such  states  or  governments,  establishing  agencies  in  this  state,  shall  make  the 
same  deposit,  for  a  like  purpose,  with  the  superintendent  of  insurance  of  this 
state,  and  pay  to  said  superintendent  for  taxes,  fines,  penalties*  certificates 
of  authority,  licenses,  fees,  or  otherwise,  an  amount  equal  to  the  amount  of 
such  charges  and  payments  imposed  by  the  laws  of  such  other  state  or  gov- 
ernment upon  the  companies  of  this  state,  and  the  agents  thereof.  All  in- 
surance companies,  partnerships,  and  associations  organized  under  any  for- 
eign government,  engaged  in  the  transaction  of  the  business  of  insurance  in 
ttiis  state,  as  provided  for  in  this  act,  shall  annually,  on  or  before -the  first  day 
of  March  in  each  year,  pay  to  the  superintendent  of  insurance  two  per  cent. 
on  all  premiums  received  in  cash  or  otherwise  by  their  attorneys  or  agents  in 
this  state,  during  the  year  ending  on  the  preceding  thirty-first  of  December; 
which  sum  shall  be  paid,  in  addition  to  the  other  license  fees,  into  the  state 
treasury  for  the  insurance  fund.  In  case  of  neglect  or  refusal  by  any  com- 
pany to  pay  said  sum,  the  superintendent  of  insurance  shall  revoke  the  license 
or  authority  granted  such  company. " 

*674  *It8  unconstitutionality  is  claimed  upon  two  general  proposi- 
tions :  First.  That  its  validity  depends  upon  the  legislation 
of  some  other  state,  and  that  it  is  therefore  not  in  and  of  itself  a 
complete  expression  of  the  legislative  will.  Thus  it  makes  the  law  of 
this  state  determined,  not  by  what  the  legislature  itself  says,  but  by 
the  varying  enactments  of  other  states.  Second.  It  conflicts  with  the 
principle  of  equality  of  taxation  required  by  section  1  of  article  11  of 
the  state  constitution. 

Preliminarily  to  an  inquiry  as  to  the  constitutionality  of  this  sec- 
tion, we  remark — First,  that  it  is  settled  law,  and  now  goes  without 
^yiog,  that  an  a«t  of  the  legislature  will  not  be  declared  uncon^tu- 
tional  unlesB  it  is  clearly  in  conflict  with  the  organic  instrument.  All 
douMs  will  be  resolved  in  favor  of  the  validity  of  the  law.  Second, 
V.29K— 81 
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that  there  is  a  manifest  justiee  and  fairness  in  the  law.  Corporations 
created  by  other  states  have  no  inherent  right  to  enter  iQto  this  state 
and  transact  business.  Each  state  may  determine  for  itself  what 
corporations  of  other  states  may  transact  business  within  its  borders, 
and  upon  what  conditions  they  may  so  transact  business.  Paul  v. 
Virp;inia,  8  Wall.  168.  Now,  our  insurance  laws  provide  that  insar- 
ance  corporations  of  other  states  may  enter  into  this  state  and  trans- 
act business  upon  certain  limited  conditions,  designed  only  to  protect 
the  citizens  of  this  state  against  irresponsible  and  fraudulent  organi- 
zations elsewhere.  In  other  words,  this  state  holds  itself  out  to  all 
other  states  of  the  Union  as  willing  to  meet  them  upon  a  babis  of 
substantial  freedom  as  to  all  insurance  transactions.  It  couples, 
however,  with  this  general  extension  of  freedom,  a  provision  that  if 
any  other  state  shall,  by  its  laws,  hamper  and  restrict  the  privileges 
of  corporations  created  under  our  laws,  in  the  transaction  of  insur- 
ance business  within  its  borders,  the  same  burdens  and  restrictions 
shall  be  imposed  upon  corporations  of  that  state  seeking  to  transact 
business  with  us.  This  provision  is  called  in  insaranoe  circles  a  "re- 
taliatory clause.*'  It  seems  to  ns  more  justly  to  be  deemed 
*675  a  provision  for  reciprocity.  It  says,  in  *eflFect,  that  while  we 
welcome  all  insurance  corporations  of  other  states  to  the  trans- 
action of  business  within  our  limits,  we  insist  upon  a  like  welcome  else- 
where, and  that  if  other  states  shall  attempt,  directly  or  indirectly,  to 
debar  our  corporations  from  the  transaction  of  insurance  business 
within  their  borders,  we  shall  meet  their  corporations  with  the  same 
restrictions  and  disability.  It  is,  in  brief,  an  appeal  for  comity;  a 
demand  for  equality.  As  such,  it  is  manifestly  fair  and  just.  It 
arouses  no  sense  of  injustice,  and  simply  says  to  every  other  state  in 
the  Union:  "We  will  meet  you  on  the  basis  of  equality  and  comity, 
and  will  treat  you  as  you  treat  us." 

With  these  preliminary  observations,  we  pass  to  a  consideration 
of  the  particular  matters  claimed  to  create  an  invalidity  in  the  sec- 
tion. Much  discussion  has  prevailed  as  to  the  question  how  far  a 
law  must  be  complete  when  it  passes  from  legislative  action.  In 
Barto  V.  Himrod,  8  N.  Y.  483,  it  appeared  that  the  legislature  of 
New  York  passed  an  act  establishing  free  schools,  which  provided 
that  the  electors  should  determine  by  ballot  at  the  ensuing  annual 
election  whether  such  act  should  become  a  law  or  not,  and  it  was 
held  that  such  act  was  unconstitutional  and  void.  The  reason  given 
was  that  by  the  constitution  the  legislature  is  made  the  sole  deposi- 
tary of  legislative  power;  that  it  must  of  itself  determine  absolutely 
and  finally  whether  any  proposed  measure  shall  or  shall  not  become 
a  law ;  and  that  it  cannot  delegate  such  determination  to  any  other 
officer,  tribunal,  or  body.  This  doctrine  has  been  followed  in  many 
cases,  and  is  invoked  here  to  avoid  the  section  in  dispute.  It  is  . 
argued  that  our  legislature  did  not  finally  and  absolutely  determine 
what  burden,  whether  it  be  called  a  tax  or  a  licensei  shall  be  im- 
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posed  upon  ibe  plaiixtifif  as  a  condition  of  doing  business  in  this  state, 
bot  has  left  the  matter  open  to  the  determination  of  the  legislature 
of  the  state  of  New  Tork.  This  subject  is  discussed  by  Cooley  in  his 
Constitational  Limitations,  p.  117  and  following,  and  the  cases  there- 
on cited  in  the  notes.  We  do  not  deem  it  necessary  to  enter 
*676  into  a  fall  discussion  of  *the  question,  or  determine  whether, 
as  to  a  similar  statute,  the  ruling  in  fiarto  v.  Himrod  should 
be  followed.  All  that  we  deem  necessary  to  decide  is  that  the  legis- 
lature may  constitutionally  pass  a  law  whose  operation  is  made  to 
depend  upon  some  contingency,  and  that  the  contingency  named  in 
this  section  is  not  such  as  to  vitiate  it.  This  distinction  is  indicated 
by  the  court  in  its  opinion  in  the  case  of  Santo  v.  State,  2  Iowa,  203, 
ID  these  words : 

"Now,  if  the  people  are  to  say  whether  or  not  an  act  shall  become  a  law, 
they  become  or  are  put  in  the  place  of  the  law-maker.  And  here  is  the  con- 
stitutional objection:  Tlieir  will  is  not  a  contingency  upon  which  certain 
things  are  or  are  not  to  be  done  under  the  laWt  but  it  becomes  the  determin- 
ing power  whether  such  shall  he  the  law  or  not/* 

Now,  in  this  section  is  absolutely  and  finally  prescribed  the  rule 
and  measure  of  license.  It  is  not  left  to  the  state  superintendent 
to  determine  what  the  rule  shall  be.  His  duty  is  simply  to  ascer- 
tain the  facts  and  apply  the  rule.  He  may  not  arbitrarily  deter- 
mine upon  what  conditions  the  plaintiff  may  enter  this  state;  he 
ean  only  enforce  the  condition  which  the  legislature  has  imposed. 
It  is  true  the  extent  of  those  conditions  may  vary  in  different  cases, 
bat  the  rule  to  determine  the  variance  is  not  left  to  his  judgment, 
but  is  prescribed  by  the  legislature*  Our  laws  abound  in  cases  in 
vbich  a  statute  is  made  dependent  upon  the  action  of  some  tribu- 
nal or  body,  or  npon  some  other  contingency,  and  is  therefore  prac- 
tically dormant  until  such  action  takes  place  or  contingency  hap- 
pens. The  laws  authorizing  municipalities  to  issue  bonds  are  in-. 
stances.  They  are  almost  universally  made  to  depend  upon  the  vote  of 
the  people  of  the  municipality.  And,  until  and  unless  such  vote  is 
bad,  the  law  is  practically  dormant.  Of  a  similar  nature  are  the 
bedge  bounty  laws,  the  herd  laws,  many  of  the  statutes  for  the  reg- 
Qlation  of  municipal  governments,  and  others  which  might  be  named. 
This  section,  it  is  true,  provides  that  in  certain  contingencies  higher 
burdens  may  be  imposed  upon  some  foreign  insurance  companies 
than  upon  others,  but  it  defines  the  contingencies  and  prescribes  the 

rule  for  fixing  such  higher  burdens. 
*677  *Bnt  it  is  said  that  the  contingency  is  the  action  of  the  legisla- 
ture of  a  foreign  state;  that  in  effect  the  section  attempts 
to  transfer  the  law  of  such  foreign  state  to  our  own,  and  make  it 
operative  within  our  territorial  limits.  Not  so;  the  section  is  the 
jaw  of  Kansas,  enforced  solely  within  our  limits,  and  in  enforcing 
it  the  superintendent  is  only  obeying  the  mandate  of  our  legisla- 
ture.   True,  the  contingency  is  created  by  the  action  of  a  foreign 
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state^  and  the  section  refers  the  superintendent  to  the  legislation 
of  that  state  to  determine, whether  the  contingency  has  arrived.  But 
this  is  not  the  only  instance  in  which  our  legislation  refers  to  that 
of  other  states,  and  in  a  certain  sense  makes  that  legislation  of  force 
here.  As  is  well  said  by  the  supreme  court  of  Illinois  in  a  re- 
cent  case  decided  by  it,  a  case  which  is  exactly  in  point  with  this, 
and  in  which  the  conclusion  of  that  court  accords  with  our  own» — 
the  case  of  Home  In3.  Co.  v.  Swigert : 

"Who  has  ever  doubted  the  validity  of  that  portion  of  our  statute  which  de- 
clares that  deeds  executed  without  the  state  may  be  acknowledged  before  any 
one  authorized  to  take  such  acknowledgments,  by  the  laws  of  the  state  or 
country  in  which  they  are  m^de?  Or  who  has  ever  questioned  the  constitu- 
tionality of  that  provision  of  our  statute  which  makes  aU  wills  and  testa- 
ments made  in  a  foreign  state  or  country  binding  and  valid  here,  if  executed 
and  proven  agreeably  to  the  laws  and  usages  of  such  foreign  state  or  country, 
although  not  in  accordance  with  our  general  law  on  the  subject?  And  yet, 
in^ either  of  these  cases,  there  is  just  as  much  reason  for  claiming  that  our 
legislature  has  abdicated  its  legislative  functions,  and  attempted  to  delegate 
it's '  constitutional  aud  legitimate  powers  to  a  foreign  state  or  country,  as 
there  is  that  it  hiis  done  or  attempted  to  do  so  in  the  present  case." 

-Bee,  also,  what  is  said  by  Chief  Justice  Bedfield  in  State  v. 

Parker,  26  Vt.  367 : 

**  One  may  find  any  number  of  cases  in  the  legislation  of  congress  where 
statutes  have  been  made  dependent  upon  the  shifting  character  of  the  revenue 
laws,  or  the  navigation  laws,  or  commercial  rules,  edicts,  or  restrictions  of 

other  countries.  In  some,  perhaps,  these  laws  are  made  by  represen- 
*678      tative  bodies,  or  it  may  be  by  the  people  of  these  states,  and  in  oth^ers 

by  the  lords  of  the  treasury  or  the  board  of  trade,  or  by  the  proclama- 
tion of  the  sovereign ;  and  in  all  these  cases  no  question  can  be  made  of  the 
perfect  legality  of  our  acts  of  congress  being  made  dependent  upon  such  con- 
tingencies. It  is  in  fact  the  only  possible  mode  of  meeting  them,  unless  con- 
gress is  kept  constantly  in  session.  The  same  is  true  of  acts  of  congress  by 
which  power  is  vested  in  the  president  to  levy  troops,  or  draw  money  from 
the  public  treasury,  upon  the  contingency  of  a  declaration  or  an  act  of  war 
committed  by  some  foreign  state,  empire,  kingdom,  prince,  or  potentate.** 

In  all  these  cases  it  is  the  law  of  the  home  government  which  is 
enforced,  and  the  action  of  the  foreign  government  only  makes  the 
contingency  upon  which  the  law  becomes  operative.  There  is  no  dif- 
ference in  principle  between  such  contingency  and  any  other  which 
may  be  provided  for  in  the  statute.  In  all  such  cases  it  is  the  duty 
of  the  officer  charged  with  the  execution  of  the  law  to  inquire  as  to 
the  facts,  and  ascertain  whether  the  contingency  named  has  arrived, 
and  if  so  to  enforce  the  mandate  of  his  superior,  the  legislature.  We 
think,  therefore,  that  the  section  is  not  obnoxious  to  the  charge. of 
unconstitutionality  on  this  ground. 

Neither  can  the  other  reason  be  sustained.  It  matters  not  whether 
this  charge  upon  the  plaintiff  is  to  be  regarded  in  the  nature  of  taxa- 
tion or  a  license.  In  neither  case  is  it  justly  obnoxious  to  the  charge 
of  inequality  in  the  sense  that  would  make  it  unconstitutional.  The 
legislature  may  classify  for  the  purposes  of  taxation  or  license,  and 
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when  the  olassifieaiion  is  in  its  nature  not  arbitrary,  bat  jast  and 
fair,  there  can  be  no  constitutional  objection  to  it.  Thus,  within  the 
state,  manicipalities  are  classified  by  population,  and  the  authorized 
rate  of  taxation  is  or  may  be  very  different  in  each.  Here  foreign  in* 
snrance  corporations  are  classified  by  the  states  from  which  they 
come,  and,  when  we  consider  the  purposes  of  such  classification,  it 
eannot  be  held  that  there  is  anything  arbitrary  or  unjust  therein. 
Bat  doubtless  this  charge  is  not  to  be  considered  as  within  the  con- 
stitutional restrictions  as  to  taxation,  but  rather  in  the  nature  of  a 
license  or  coudition  of  entering  this  state  and  transacting  bus- 
*679  iness  within  its  limits ;  and  as  *such  its  validity  may  be  con- 
sidered as  settled  by  the  case  of  Leavenworth  v.  Booth,  15  Kan. 
*627.  See,  in  addition  to  the  authority  from  Illinois,  cited  supra^ 
the  case  of  Goldsmith  v.  Home  Ins.  Co.,  63  Ga.  879. 

One  other  point  remains  to  be  considered.  It  is  insisted  that,  as 
no  Kansas  insurance  corporation  has  applied  for  admission  to  the 
state  of  New  Tork,  the  contingency  named  in  the  section  has  not 
arisen.  This  we  think  is  a  mistake.  The  contingency  named  is  not 
that  New  Tork  is  in  fact  imposing  the  extra  burdens  upon  one  of  our 
corporations,  but  that  the  laws  of  that  state  provide  for  such  extra 
burdens.  Whenever  thosei  laws  require  it,  then  the  contingency 
named  in  our  statute  has  arisen. 

These  are  the  only  matters  requiring  notice,  and,  in  them  appear- 
ing no  error  in  the  ruling  of  the  district  court,  the  judgment  will  be 
affirmed. 

It  is  understood  that  the  case  immediately  succeeding  this  on  the 
docket,  No.  2,766,  involves  only  the  same  questions,  and  therefore 
the  same  judgment  of  affirmance  will  be  entered  in  that  case. 

YiLEMTiNBy  J.,  concnrring.    Hobton,  G.  3.,  dissenting. 
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January  Term,  1883. 

!•  Appearance:  Blea.  Gtenerally  speaking,  any  plea  or  proceeding  which 
raises  questions  non-Jurisdictional  and  involving  the  merits,  is  a  general 
appearance,  and  waives  all  questions  as  to  the  regularity  of  service.^ 

IJolnt  Debtors:  Belease  of  One.  Where  an  action  sounding  in  tort 
against  two  parties  is  carried  on  to  a  judgment  against  both,  each  defend- 
ant becomes  thereafter  a  joint  debtor,  within  the  scope  of  chapter  75, 

'This  case  in  oooit,  88  Kan.  282. 6  Pao.  Sep.  34L 
'6k  note  at  end  of 
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Conip.  Laws  1879,  and  the  plaintiff  may  com  promise  and  release  his  judg- 
ment against  either  without  fully  satisfying  and  discharging  his  clHioi 
against  the  other. 

♦680  *3.  Bonds:  Market  Value.  Municipal  bonds  have  been  so  much 
multiplied  as  to  become  an  article  of  regulai*  commerce,  and  to  be  pos- 
sessed of  a  market  value.  Hence,  in  an  action  in  the  nature  of  trover 
for  the  conversion  of  such  bonds,  the  measure  of  damages  is  the  market 
value.  And  while,  in  the  absence  of  any'  testimony  as  to  value,  the  face 
value  may  be  considered  the  market  value,  yet  when  there  is  direct  it's- 
timony  as  to  the  market  value,  and  the  court  refuses  an  instruction  that 
the  market  value  is  the  measure  of  daimages,  but  instructs  that  the  face 
value  is  **  prima  facie  the  measure  of  damages,  though  the  jury  may  con- 
sider any  testimony  which  tends  to  diminish  such  value,  and  make  their 
estimate  accordingly,"  and  upon  such  instruction  the  jury  return  a  ver- 
dict which  is  apparently  much  in  excess  of  the  real  market  value,  heid, 
that  such  instruction  is  misleading,  apparently  caused  an  excessive  ver- 
dict, and  is  such  as  to  compel  the  reversal  of  the  judgment,  and  a  new 
trial. 

4.  Damaes:  Measure  of.  One  who  contracts  for  the  purchase  of  munici- 
pal bonds  at  a  given  price,  and  thereafter  fails  to  obtain  possession  of  the 
bonds  in  consequence  of  a  wrongful  act  of  the  agent  of  the  vendor,  hav- 
ing paid  nothing  on  the  contract,  is  entitled  to  recover  as  his  damages, 
not  the  value  of  the  bonds,  but  only  such  value  less  'the  contract  price. 

Errot  from  Wilson  district  court. 

At  the  May  term,  1881,  of  the  district  donrt,  plaintiff,  Eirkpatrick, 
had  judgment  for  $7,500  and  costs  against  defendant,  Meixell,  who 
brings  the  case  here. 

C,  H,  Kimbally  for  plaintiff  in  error. 

Hutchinga  dt  Denison,  for  defendant  in  error. 

Brewer,  J.  The  controversy  between  these  parties  has  been  pend- 
ing since  July,  1877,  and,  in  one  form  or  another,  has  been  already 
three  times  in  this  court.  25  Kan.  *13;  Id.  *19 ;  28  Kan.  *815.  A 
brief  history  will  help  to  a  solution  of  the  questions  involved.  On 
or  about  June  15, 1877,  one  Forsyth  was  the  owner  of  certain  munic- 
ipal bonds  issued  by  the  townships  of  Cedar  and  Center,  and  the 
city  of  Fredonia,  the  par  value  of  which  was  $8,000.  On  that  day  he 
entered  into  a  contract  in  writing  by  which  he  gave  to  the  plaintiff, 

the  defendant  in  error,  the  refusal  of  these  bonds  for  $3,100, 
*681     *to  be  paid  to  Angell  Matthewson,  at  the  First  National  ISank 

at  Parsons,  any  time  before  July  1,  1877.  The  bonds,  with 
a  copy  of  this  contract,  were  left  with  said  Matthewson.  On  June 
30tb,  shortly  after  banking  hours  bad  closed,  Kirkpatrick  having  failed 
to  put  in  an  appearance,  Matthewson  sold  the  bonds  to  Meixell,  the 
present  plaintiff  in  error.  Thereafter,  and  before  sundowD.  of  that 
day,  Kirkpatrick  came,  tendered  the  contract  price,  and  demanded 
the  bonds.  Failing  to  get  them,  he  brought  this  action.  It  appears 
that  immediately  after  his  purchase  Meixell  sold  the  one-half  inter- 
est in  the  bonds  to  Matthewson.  The  action  was  eommenced  in  the 
Wilson  county  district  court,  and  against  MatthewsoDi  Meixell,  and 
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Forsyth.     Serviee  was  made  in  that  county  on  Matthewsoh,  and 
thereafter  in  Labette  coonty,  on  Meixell.     Forsyth  seems  to  have 
been  dropped  ont  of  the  case  altogether.     While  no  writ  of  replevin 
was  issued  or  asked  for,  the  petition  stating  the  facts  prayed  for  a 
recovery  of  the  bonds  or  their  value.     To  this  petition  a  demurrer 
was  filed  upon  several  grounds, — some  jurisdictional,  and  some  not; 
among  others,  that  the  court  had  no  jurisdiction  of  the  person  of  the 
defendant,  that  the  petition  did  not  state  facts  constituting  any  cause 
of  action,  and  that  several  causes  of  action  were  improperly  joined. 
The  court  sustained  the  demurrer,  on  the  ground  that  several  causes 
of  action  were  improperly  joined.     It  at  the  same  time  gave  the  plain- 
tiff leave  to  file  separate  petitions  against  defendants  Meixeli  and 
Mattbewson.    Petitions  were  filed  in  pursuance  of  this  order,  and,  the 
defendant  Meixell  failing  to  answer,  judgment  was  rendered  against 
him  for  the  sum  of  $9,475,  the  value  of  the  bonds,  and  costs.     There- 
upon defendant  moved  to  set  aside  that  judgment,  and  for  leave  to 
file  an  answer.     Such  proceedings  were  had  as  to  result  in  a  second 
judgment  against  Meixell,  which  judgment  was  reversed  in  this  court 
in  the  case  first  cited.     Meantime,  certain  arrangements  were  had 
between  the  plaintiff  and  defendant  Matthewson,  against  whom  a 
judgment  had  been  also  obtained,  which  resulted  in  an  assignment 
of  the  judgment  against  Matthewson  to  his  wife.     Thereupon 
*682    Meixell  brought  his  ^action  to  restrain  the  collection  of  the 
judgment  against  him.     The  ruling  of  the  district  court,  re- 
fusing to  restrain  the  collection  of  such  judgment,  was  affirmed  here 
in  the  second  case  cited  supra.     Trial  was  again  had  of  the  issues  in 
the  case  originally  brought  by  Kirkpatrick  against  Meixell,  which  re- 
sulted in  a  judgment  of  $7,500  for  the  plaintiff.     To  review  this  judg- 
ment, this  present  proceeding  in  error  has  been  brought. 

In  support  of  his  petition,  plaintiff  in  error  makes  some  twelve  al- 
legations of  error.  We  shall  not  attempt  to  consider  them  all,  for 
we  tbink,  upon  the  record,  the  plaintiff  in  error  was  entitled  to  a  new 
trial,  and  therefore  we  shall  not  stop  to  consider  those  matters  which 
rest  largely  in  the  discretion  of  the  district  court,  but  shall  notice 
only  those  matters  which  we  think  entitle  the  plaintiff  in  error  to  a 
new  trial,  and  those  which  may  become  material  in  the  progress  of 
such  new  trial. 

First,  as  to  the  question  of  jurisdiction.  It  is  insisted,  as  this  ac- 
tion was  commenced  in  Wilson  county,  and  service  only  made  upon 
the  defendant  in  Labette  county,  that  therefore  the  court  had  no  ju- 
risdiction of  the  person  of  the  defendant.  It  seems  strange  that,  after 
five  years  of  litigation,  this  question  of  the  jurisdiction  of  the  person 
Bhonld  still  be  a  matter  of  inquiry,  and  yet  as  it  is  presented  it  re- 
^nires  consideration  and  determination;  for  if  the  court  had  no  ju- 
risdiction af  the  person  of  tbe  defendant,  that  avoids  the  necessity  of 
^ farther  inquiry.  Had  the  district  court  such  jurisdiction?  This 
question  must  be  answered  in  the  affirmative.     The  action  was  com* 
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menced  in  Wilson  county,  against  Mattbewson  and  MeixelK     Mat- 
thewson  was  served  in  that  coanty,  and  Meixell  in  Labette  county. 
Now,  if  Mattbewson  and  Meixell  were  improperly  joined  as  defend- 
ants,  and  that  fact  was  made  to  appear,  and  the  single  question  of 
jurisdiction  over  Meixell  presented,  it  may  be  conceded  that  no  ju- 
risdiction over  Meixell  was  obtained,  and  that  the  plea  to  the  juris- 
diction should  have  been  sustained.     But  it  is  also  true  that  the  dis- 
trict court  of  Wilson  county  had  ample  jurisdiction  over  the 
*683     *8ubject-matter;  and  when  Meixell  appeared  in  that  court, 
and  by  his  pleadings  raised  questions  other  than  jurisdictional, 
he  thereby  submitted  himself  and  his  rights  to  tbe  jurisdiction  of  that 
court.     When  served  with  the  summons,  he  appeared  and  filed  a  de- 
murrer, which,  while  it  alleged  a  lack  of  jurisdiction,  presented  also 
a  number  of  other  defenses,  and  defenses  on  the  merits.     Such  plea, 
by  the  prior  adjudications  of  this  court,  was  equivalent  to  an  appear- 
ance.    A  party  who  denies  the  jurisdiction  of  the  court  over  his  per- 
son must  first  present  this  single  question.     He  may  not  mingle  with 
his  plea  to  the  jurisdiction  other  pleas  which  concede  jurisdiction, 
anl  thereafter  insist  that  there  was  error  in  overruling  his  plea  to  the 
jurisdiction.     As  heretofore  stated,  the  defendant  by  his  demurrer 
raised  a  number  of  questions  other  than  those  which  were  jurisdic- 
tional, and  invoked  the  judgment  of  the  court  thereon.   By  such  other 
pleas,  he  submitted  himself  and  his  rights  to  the  juriisdiction  of  tbe 
court,  and  can  no  longer  be  heard 'to  say  that  it  had  no  jurisdiction. 
Greenwell  v.  Greenwell,  27  Kan.  •680 ;  Bury  v.  Conklin,  23  Kan. 
*460;  Burdette  v.  Corgan,  26  Kan.  *102;  Carver  v.  Shelly,  17  Kan. 
472;  Hendrix  v.  Fuller,  7  Kan.  *331;  Cohen  v.  Trowbridge,  6  Kan. 
*386;  Hefferlin  v.  Stuckslager,  Id.  *166. 

The  second  question  we  deem  important  is  as  to  an  alleged  settlement 
and  satisfaction.  As  heretofore  intimated,  the  court  upon  the  hear- 
ing of  the  demurrer  sustained  it  upon  the  ground  of  an  alleged  mis- 
joinder of  actions,  and  permitted  the  filing  of  a  separate  petition  as 
against  each  of  the  two  defendants  Mattbewson  and  Meixell.  Upon 
separate  trials  of  the  issues  thereafter  joined  as  against  each,  a  judg- 
ment was  rendered  in  favor  of  plaintiff,  and  against  each.  After  such 
judgments,  plaintiff  settled  and  compromised  with  Mattbewson.  At 
the  request  of  Mattbewson,  instead  of  releasing  the  judgment  against 
him,  he  assigned  the  judgment  to  Mrs.  Mattbewson,  and  she  thereafter 
entered  full  release  and  satisfaction.  Now  it  is  contended  that  this 
operated  as  a  satisfaction  of  all  claims  against  the  defendant 
*684  *  Meixell,  and  this  upon  the  theory  that  a  judgment  in  an  ac- 
tion of  trover  represents  the  price  or  value  of  the  property,  and 
that  a  satisfaction  of  such  judgment  waives  and  releases  all  further 
claims  to  the  property  or  to  its  value.  So  far  as  this  proposition 
stands  as  a  general  proposition,  it  is  well  supported  by  authority,  and 
we  have  no  disposition  to  dissent  therefrom.  Where  there  is  but  a 
single  defendant,  and  a  judgment  of  trover  is  rendered  against  him, 
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and  such  jadgment  is  thereafter  satisfied,  the  satisfaction  releases  all 
claims  of  the  plaintiff  to  either  the  property  or  its  value.  Lovejoy 
V.  Murray,  3  WaU.  17;  Thurst  v.  West,  31  N.  Y.  210;  Cooley,  Torts, 
458;  1  Greenl.  Ev,  §  533;  Bell  v.  Campbell,  17  Kan.  211.  But 
that  is  not  this  case.  Here  there  were  two  defendants,  each  pf  whom 
was  charged  with  a  tort  against  the  rights  of  the  plaintiff.  Against 
each  a  judgment  was  rendered.  Thereafter  they  were  debtors  of  the 
plaintiff, — ^judgment  debtors.  Under  those  circumstances,  by  the  pro- 
visions of  our  statute,  (Gomp.  Laws  1879,  c.  75,)  the  plaintiff  might 
compromise  with  and  release  either  without  destroying  his  claim 
against  the  other.  See,  also,  Irvine  v.  Millbank,  4  Jones  &  S.  264; 
Irvine  v.  Millbank,  56  N.  Y.  635.  Of  course,  one  full  payment  by 
either  debtor  discharges  the  entire  debt,  but  a  compromise  with  one 
operates  only  as  satisfaction  pro  tanio  of  the  claim  against  ,the  other. 
Hence  the  payment  of  $500  by  defendant  Matthewson,  being  a  com- 
promise of  the  judgment  claim  against  him,  operated  only  as  a  satisfac- 
tion pro  tanto  of  the  claim  against  Meixell.  Dovejoy  y.  Murray,  3 
Wall.,  supra.  And  xiptwithstanding  the  form  in  which  this  transaction 
was  accomplished,  namely,  an  assignment  to  Mrs.  Matthewson,  and  a 
satisfaction  by  her,  we  think  the  exact  facts  and  terms  between. the 
parties  could  foe  proved,  as  they  were,  by  parol.  We  find  no  fault 
with  the  ruling  of  the  court  in  this  respect,  unless  it  be  in  the  fact 
that  it  failed  to  treat  the  $500  as  pro  tanto  a  satisfaction  of  plain- 
tiff's olaim. 

Again,  this  action,  as  heretofore  intimated,  was  for  the  re- 
*685    covery  of  eight  municipal  bonds  of  the  par  value  of  $8,00P,  *or 

their  value.  On  the  trial,  one  witness,  Matthewson,  testified 
that  such  bonds  were  worth  in  the  market  from  thirty  to  fifty  cents; 
another  witness,  that  they  had  no  market  value,  but  were  offered  for 
sale  about  the  time  at  from  twenty-five  to  thirty  per  cent.,  but  that  he 
tboQght  they  were  worth  their  face,  less  the  cost  of  collection.  This 
was  the  only  direct  testimony  as  to  value,  and  indeed  the  only  evi- 
dence of  value,  save  such  as  would  be  implied  from,  certain  xsonver- 
eations  between  plaintiff  and  defendant.  The  defendant  asked  the 
court  to  instruct  the  jury  that  the  measure  of  damages  was  the  mar- 
ket value  of  these  bonds.  This  instruction  the  court  refused,  and  in 
lieu  thereof  gave  the  following : 

"The  rale  for  measuring  the  damages  is  this:  Prima /ooie  value  is  the 
UDount  due  on  them,  both  principal  and  interest.  You  should,  however,  in 
ascertaining  their  value,  consider  any  and  all  evidence,  if  any  has  been  pro- 
duced, which  tends  to  diminish  their  value,  and  make  your  estimate  accord- 
ingly." 

The  contract  price  of  these  bonds  as  between  Fprsyth  and  the.  plain- 
tiff was  $3,100 ;  the  value  as  found  by  the  jury,  $7,500.  We  are  con- 
strained to  think  that  i\^e  instruction  of  the  cpurt  as  to  the  measure 
of  damages  was  misleading,  and  the  v^lue^  a^  rejturned:  l^y  the  jjucy. 
excessiye.   It  is  nndonbtedly  true,  that  fts.ito  a  xipte,  a^  bill  pf.  exchange, 
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or  any  other  ehose  in  action,  the  damages  for  its  conversion  are  prima 
facie  the  amount  due  thereon.    Field,  Dam.  §  823;  Booth  v.  Powers, 
50  N.  Y.  22.    As  to  municipal  bonds,  this  difference  should  be  recog- 
nized: while  tbey  are  in  a  certain  sense  mere  promises  to  pay,  and 
in  that  respect  resemble  ordinary  choses  in  action,  yet  courts  may 
not  blind  their  eyes  to  the  fact  that  they  have  become  so  abundant 
as  to  rank  with  ordinary  clTattels  personal,  with  a  market  value  like 
that  which  obtains  as  to  corn,  wheat,  etc. ;  and  where  any  article  hap 
an  established  market  value,  that  value  is  the  measure  of  damages 
in  any  action  of  conversion.    We  do  not  doubt  that  a  municipal  bond 
so  far  resembles  an  ordinary  chose  in  action  that,  where  no  evidence 
'  of  value  is  offered,  its  face  value  is  to  be  deemed  the  market 
*686     *value,  and  to  this  extent  the  instruction  of  the  court  is  be- 
yond  criticism;  but  we  think  that  it  must  be  also  conceded 
that  such  securities  have  become  so' abundant,  and  so  much  received 
as  an  article  of  ordinary  commerce,  that  they  possess,  strictly  speak- 
ing, a  market  value;'  and  when  such  market  value  is  shown,  that  is 
to  be  deemed  as  the  measure  of  damages  for  any  conversion.     Now, 
the  instruction  given  by  the  court,  inasmuch  as  it  refused  any  con- 
sideration Of  the  market  value,  and  directed  the  attention  of  the  jury 
to  the  face  value,  except  as  to  evidence  impeaching  such  face  value, 
would,  we  think,  naturally  mislead  the  jury.     The  contract  price  as 
undisputed  was  $3,100;  the  market  value  by  the  evidence  was  but 
litt  e  if  any  in  excess  of  this  amount,  and  yet  the  jury  valued  the 
bonds  at  $7,500.     It  seems  to  us  they  could  have  reached  this  con- 
clusion only  by  following  the  letter  of  the  court's  instruction,  and 
placing  the  damages  at  the  face  value,  except  as  limited  by  the  re- 
sponsibility of  the  obligors  and  the  cost  of  collection.     In  no  other 
way  can  we  satisfactorily  account  for  the  value  as  returned  by  the 
jury.     It  oertainly  was  not  in  response  to  any  testimony  as  to  mar- 
ket value,  or  contract  price,  or  price  in  fact  obtained.    The  jury  evi- 
dently must  have  considered  the  face  value  as  controlling,  and  reduced 
only  by  the  expense  of  collection  and  the  probable  pecuniary  respon- 
sibilities of  the  municipal  corporation.     While  we  should  be  glad  to 
terminate  the  controversy  between  these  parties  with  the  present  trial, 
and  end  the  litigation  which  has  continued  so  many  years,  we  can 
but  think  that  the  jury  reached  their  conclusion  herein  as  to  the 
damages  from  an  erroneous  valuation, — a  valuation  induced,  if  not 
compelled,  by  the  instruction  of  the  court.     The  plaintiff  purchased 
these  bonds  for  $3,100.     That,  from  the  testimony,  would  seem  all 
that  could  have  been  realized  from  their  sale,  and  there  is  no  testi- 
mony from  which  we  think  it  could  fairly  be  deduced  that  interme- 
diate the  sale  and  the  trial  they  had  advanced  nearly  250  per  cent. 
in  valne.     Obviously  the  jury  approached  a  question  of  value  from 
the  wrong  stand-point,  and  obvionsly  they  were  led  to  this  by 
*687    the  refusal  of  the  court  *to  grant  the  instruction  asked  by  de- 
fendant, a&d  giving  that  which  it  did.   Reluctantly  we  are  con* 
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strained  to  say  that  in  thia  there  was  error  materially  prejudicial  to 
the  rights  of  the  defendant,  and  which  compels  as  to  withhold  oar 
assent  from  the  conclusion  reached  by  the  jury.    For  this  error  the 
judgment  must  be  reversed,  and  the  case  remanded  for  a  new  trial. 
One  other  matter  requires  notice, — a  matter  which  could  perhd.p8 
be  corrected  upon  the  findings  of  fact  made  by  the  jury  without  any 
new  trial,  if  this  were  the  only  error.     As  heretofore  stated,  the  ac- 
tion was  for  the  recovery  of  bonds  or  their  value.     The  testimony 
showed  that  the  bonds  had  passed  beyond  the  control  of  the  defend- 
snt,  so  that,  as  was  well  said  by  eounsel  for  defendant  in  error,  the  ac- 
tion was  one  in  efifeot  for  the  wrongful  conversion  of  the  bonds.    Now, 
it  is  undisputed  that  the  plaintiff  contracted  to  purchase  these  bouds 
[or  $3,100;  that  he  did  not  in  fact  obtain  the  bonds;  and  that  he 
paid  nothing,  because  the  bonds  had  wrongfully  been  transferred  to 
defendant,  the  latter  paying  to  the  original  owner  the  contract  pnce 
of  $3,100.     The  original  owner  has  therefore  no  further  claim. ,  Vitp 
present  plaintiff  is  entitled  to  recover  from  the  defendant  the  bondsupon 
the  payment  of  $8,100,  and  such  other  sums  as  he  has  already  received 
on  account  of  the  wrong  committed  against  him.     But  the  judgmeqt 
to  be  rendered  in  his  favor  should  not  include  the  amount  he  has 
agreed  to  pay,  or  the  amount  he  has  already  received.     He  agreed  to 
pay  (3,100,  but  in  fact  paid  nothing,  so  that  he  was  damaged  by  the 
wrongful  action  of  the  defendant  only  to  the  extent  of  the  difference 
between  the  value  of  the  bonds  and  the  $3,100  contracted  to  be  paid. 
That  was  in  the  first  instance  his  damages,  and  if  since  then  he  has 
received  any  sum  of  money  on  account  of  such  wrongful  conduct, 
socb  moneys  received  operate  pro  tonto  as  a  satisfaction  of  his  claim 
for  damages.     If  this  were  the  only  error,  we  think,  upon  the  special 
findings  of  fact  made  by  the  jury,  the  judgment  oouid  be  corrected ; 
but  for  the  matters  heretofore  noticed  a  new  trial  must  be 
*688    granted,  and  we  only  refer  *to  this  in  order  that  it  may  be  cor^ 
rected  upon  the  subsequent  trial. 
These  are  all  the  mutters  we  deem  necessary  to  consider.     Several 
matters  of  practice,  and  several  rulings  in  the  trial,  we  have  not  no- 
ticed, because  we  think  they  will  become  unimportant  on  the  subse- 
quent trial. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial. 
(Ml  the  justices  concurring.) 

NOTB. 

When  a  party  volantarily  appears  In  court  it  is  nnnecnsary  to  inquire  what,  if  any, 
prooeai  baa  been  aerved  upon  tiim.  Carr  ▼.  Catlin,  IS  Kan.  *408.  A  voluntary  appear- 
ance of  a  party  to  an  actiun  which  recognizes  the  general  Jurisdiction  of  the  court,  or 
vhich  is  not  made  for  thespedal  purpose  of  contesting  the  jurisdiction  of  tlie  court,  or 
for  an^  other  special  purpose,  will  be  construed  to  be  a  general  appearance  in  the  case, 
and  will  be  held  to  nve  the  court  general  jurisdiction  in  the  case  over  such  party. 
Ganrer  t.  SheUy,  17  Kan.  472. 

A  motion  in  a  caUae  based  wholly  on  an  alleged  want  of  jurisdiction  is  not  an  ap- 
pearance generally,  or  a  waiver  of  any  irregularity  iu  the  proceeding  by  which  a  party 


492  KANSAS  BEPORTB. 

is  attempted  to  be  bronght  into  court.  Cohen  v.  Trowbridge,  6  Kan.  ♦SSS ;  Sim  cock  ▼. 
Bank,  14  Kan.  *529;  Branner  y.  Chapman,  11  Kan.  *118.  Bat  a  motion,  grounded 
wholly  or  in  part  upon  error  in  tbejudgment,  or  upon  irregularities  aside  f^oni  the 
question  of  jurisdicttoni  ia  such  waiver  as  constitutes  an  appearance.  Cohen  v. Trow- 
bridge, 6  Kan.  *885. 

Where  a  party  against  whom  a  judgment  is  rendered  files  a  motion  to  vacate  such 
judgment  as  void,  and  such  motion  is  based  upon  nou-jurisdictional  as  well  as  upon 
jurisdictional  grounds,  hddL,  that  thereby  such  party  enters  a  general  appearanoe,  al- 
though in  the  motion  he  says  that  he  specially  appears.  Burdette  ▼.  Coigan,  26  Kan. 
♦102. 

Where  a  defendant  makes  a  general  appearance  in  court  to  contest  the  truth  of  the 

f^rounda  upon  which  an  order  of  attachment  was  obtained  in  an  action  brought  against 
lim,  and  the  hearing  upon  the  motion  for  the  discharge  of  the  attachment  is  continued 
by  the  district  court  to  be  heard  thereafter  by  the  judge  at  ohambers,  and  in  acoord- 
aiice  with  such  order  a  hearing  is  had  before  the  district  judge  upon  aifidavits,  and 
thereon  the  attachment  is  discharged,  the  defendant  thereby  voluntarily  submits  him- 
self to  the  jurisdiction  of  the  court.  'Greenwell  v.  Qreenwell,  26  Kan.  ^530.  Where  a 
summons  is  personally  served  upon  the  defendant,  and  afterwards  he  aj^pearsin  the  ao' 
tion  otherwise  than  for  the  mere  purpose  of  questioning  the  jurisdiction  of  the  court, 
the  court  unquestionably  has  jurisdiction  or  the  person  of  the  defendant.  Pierce  v. 
Myers,  28  Kan.  «964. 

where  a  party  voluntarily  appears  to  the  merits  of  any  controversy,  or  makes  any 
other  appearance  to  an  action  pending  in  court  which  recognises  the  general  jurisdic- 
tion of  ibe  court,  he  thereby  waives  all  irregularities  which  may  have  intervened  iu 
getting  him  into  court.  Bentz  v.  Eubanks,  32  Kan.  824,  4  Pac.  Hep.  269;  Bury  v.  Conk- 
lin,  23  Kan.  •460. 

The  voluntary  or  general  appearance  of  the  administrator  in  the  diatrict  court  gave 
the  court  jurisdiction  of  the  parties.    Freeman  v.  Waynant^  25  Kan.  *280. 

A  land-owner  attempted  to  appeal  from  the  award  of  commissionere  condemning  a 
right  of  way  through  bis  land  for  a  railroad  com^nv,  but  he  filed  no  written  under- 
takjng  for  appeal.  The  counsel  for  the  company  ti\%ciprmcipe»  for  subpoenas  in.  the  dis- 
trict court,  and  then  entered  its  appearance  m  court  for  the  purpose  only  of  movine  to 
dismiss  the  appeal  and  strike  the  action  firom  the  docket,  because  no  appeal-bond  Iiad 
been  filed,  and  because  no  appeal  Imd^  been  taken  as  required  b}*  law.  Held,  that  the 
mere  filing  of  prsscipet  for  subpoenas  was  not  a  voluntary  appearance  in  the  court  to  the 
merits.    Beckwith  v.  lUiiroad,  28  Kan.  *484. 

The  appearance  of  the  defendant  in  a  judgment  rendered  by  a  justice  of  the  peace,  by 
a  motion  to  set  aside  and  vacate  the  judgment  as  void  for  want  of  service  of  process,  is 
not  an  appearanoe  gena»lly  in  the  suit,  and  is  not  a  waiver  of  any  defects  or  irre^ilar* 
ities  in  the  service  of  process  in  the  suit,  and  does  not  make  valid  a  judgment  void  for 
want  of  service  of  process.    Shaw  v.  Rowland,  82  Kan.  154,  4  Pac.  Rep.  146. 

Where  a  party  employs  an  attorney  and  pays  himB  fee  to  attend  to  depositions,  the 
notice  of  taking  of  which  has  been  served  upon  him,  and  the  attorney,  in  pursuance  of 
such  employment,  attends  at  the  time  of  the  taking  of  the  depositions,  and  represents 
the  party 'employing  him,  and  such  depositions  are  not  taken  before  the  Judge  or  clerk 
of  the  court  where  the  case  is  pending,  this  is  not  a  voluntary  appearance  by  the  party 
to  the  merits  of  the  controversv,  or  any  other  appearance  recognizing  the  general  puria- 
diction  of  the  court  in  which  the  easels  pending,  and  the  appearance  at  the  taking  of 
depositions  does  not  cure  the  irr^ulari  ties  of  a  summons  improvidently  issued.  Ben  tx 
V.  £ubanks,  32  Kan.  821,  4  Pac  Rep.  269. 

Appearance  of  partnership  and  memlMn.  Placking  A  Frov.  Oo.  ▼•  Ouing  Co.,  S4 
Kan.  840,  8  Pac  Rep.  403. 


STATE  V.  DUREW.  '4^8 

State  of  Kansas  v.  Fbank  DtmBm. 

Jamiary  Term,  1888. 
• 
1.  Jurors :  Peremptory  GhallengeB :  Number  of.  Where  two4efendantB 
are  Jointly  charged  in  one  information  with  a  misdemeanor,  and,  being 
refused  a  separation,  are  put  on  trial  together,  each  is  entitled  to  the  same 
number  of  peremptory  challenges  he  would  be  entitled  to  if  tried  sepa- 
rately. 

2. :  Defendant:  Denied  Full  Bight  of  Challenge.  Where  the  rec- 
ord, not  setting  forth  in  detail  the  proceedings  in  impaneling  the  jury^ 
simply  states  that  the  defendants  each  demanded  that  they  be  allowed 
four  peremptory  challenges,  which  demand  the  court  refused,  and  ruled 
that  they  were  both  entitled  in  the  aggregate  to  four  and  no  more,  and 
that  in  the  ejection  of  the  jury  the  defendants  used  fofir  peremptory  chal- 
lenges^ and  contains  no  other  statement  or  recital  in  reference  thereto, 
and  upon  the  trial  one  of  the  defendants  was  found  guilty,  and  as  to  the 
other  the  jury  disagreed,  JUldf  by  a  majority  of  this  court,  iipon  i^ipeal 
by  the  defendant  convicted,  that  the  record  sufficiently  shows  that  he  was 
not  allowed  his  full  right  of  challenge. 


I  . 


Appeal  from  Shawnee  district  court. 

Information  jointly  charging  Frank  Durein  and  .Conrad  Ereipe 
with  unlawfnl  sales  of  intoxicating  liquors.  Trial  at  the  May  term, 
1882,  of  the  district  court,  when  the  jury  rendered  the  following  Ver- 
dict, to- wit : 

*'We,  the  jury,  find  the  defendant  Prank  Durein  guilty  In  the  nine- 
*689     teenth  count  as  charged  in  the  information,  and  not  *gailty  in  the 

other  counts  as  oharg^  in  the  information;  and  as  to  the  dtofeadant 
Conrad  Kreipe,  we,  the  jury,  are  unable  to  agree.'' 

New  trial  denied^  and  judgment  upon  the  verdict,  as  folIoi^B: 

"That  defendant  Frank  Durein  do  pay  a  fine  of  one  hundred  dollaif^,  and 
the  costs  of  this  suit,  taxed  at  $168.55;  and  that  said  defendant  stand  com- 
mitted to  the  county  Jail  of  Shawnee  county  until  said  fine  and  costs  are 
paid.*' 

Durein  appeals. 

Case  (t  Curtis  and  Joseph  O.  Waters^  for  appellant* 

A.  U.  Vance^  Co.  Atty.,  for  the  State. 

Bbeweb,  J.  The  principal  question  in  this  case  is  this:  A  sin^ 
information  was  filed,  charging  the  defendant  and  one  Conrad  Ereipe 
vith  the  sale  of  intoxicating  liquors  contrary  to  law.  Wben  the  case 
vas  called  for  trial  they  demanded  separate  trials,  which  demand  was 
refused.  A  jury  being  called,  each  defendant  demanded  four  per- 
emptory challenges,  the  number  he  would  be  entitled  to  if  tried  sep- 
arately. The  court  refused  this  demand.  The  jury  found  appellant 
guilty,  and  disagreed  as  to  his  co-defendant.  Now,  the  error  com- 
plained of  is  the  ruling  of  the  court  refusing  to  allow  to  each  defend* 
ant  four  peremptory  ehallenges.    Counsel  for  the  state  object  that 
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the  record  does  not  fairly  present  this  question,  or  show  any  error  in 
the  ruling  of  the  court.  The  bill  of  exceptions  does  not  purport  to 
set  out  all  the  details  of  the  impaneling  of  a  jury.  It  simply  states 
in  general  terms  what  was  done.  After  reciting  the  plea  of  not 
guilty,  it  reads  as  follows : 

"That  thereupon  a  jury  of  twelve  men  were  called  and  sworn  to  try  the 
case;  that,  upon  the  selection  of  the  jury,  tlie  defendant  and  the  said  Kreipe 
each  demanded  of  the  court  that  they  each  be  allowed  and  given  four  peremp- 
tory challenges;  that  they  each  be  allowed  and  given  four  pereiiip- 
*690  tory  challenges  for  each  offense  charged  in  the  information;  all  ^and 
every  part  of  which  demands  the  court  refused  and  would  not  ailpw, 
and  restricted  and  set  the  number  of  peremptory  challenges  to  which  the  de- 
fendant and  the  said  Kreipe  were  both  entitled  in  the  aggrogsile  at  four,  and 
no  more;  and  to  all  which  refusals  and  rulings  of  thie  court,  and  every  part 
thereof,  the  defendant  and  the  said  Kreipe  each  then  and  there  excepted; 
that  io  the  selectipn  of  the  said  jury  the  defendant  and  the  said  Kreipe  used 
four  peremptory  challenges/' 

Npthing  further  appears  in  the  record  in  respect  to  the  matter. 
Now,  upon  this,  two  questions  arise:  (1)  Is  a. defendant  in  a  crim- 
inal action,  when  tried  jointly  with  others,  entitled  to  the  same  num- 
ber of  peremptory  challenges  he  would  be  entitled  to  if  tried  sepa- 
rately, or  must  be  share  bis  right  of  challenge  with  his  co-defendant? 
(2)  If  personally  and  separately  entitled  to  the  full  number  of  chal- 
lenges, does  the  record  show  that  such  right  was  infringed  upon? 

The  statute  (Comp.  Laws  1879,  p.  755,  §  198)  reads:  ''The  de- 
fendant in  every  indictment  or  information  shall  be  entitled  to  a 
peremptory  challenge,"  etc.  Now,  does  this  mean  that  each  defend- 
ant is  so  entitled,  or  that  all  the  defendants  as  a  body  are  so  entitled? 
Whatever  doubts  might  arise  from  a. mere  reading  of  this  language, 
we  think  it  is  well  settled  by  abundant  authority,  and  in  accord  with 
the  dictates  of  natural  justice,  that  this  rif(iii  of  challenge  shall  be 
regarded  and  enforced  as  a  personal  right  of  the  individual.  Black- 
stone,  in  his  Commentaries,  (book  4,  p.  853,)  thus  states  the  foun- 
dation and  ground  of  peremptory  challenges : 

"But  in  criminal  cases,  or  at  least  in  capital  ones,  there  is,  infavoremtitaf 
allowed  to  the  prisoner  an  arbitrary  and  capricious  species  of  challenge  to  a 
certain  number  of  jurors,  without  showing  any  cause  at  all,  which  is  called  a 
'peremptory  *  challenge;  a  provision  full  of  that  tenderness  and  humanity  to 
prisoners  for  which  our  English  laws  are  justly  famous.  Tliis  is  grounded 
on  two  reasons:  (1)  As  every  one  must  be  sensible  wliat  sudden  impressions 
and  unaccountable  prejudices  we  are  apt  to  conceive  upon  the  bare  looks  and 
gestures  of  another,  and  how  necessary  it  is  that  a  prisoner  (when  put  to  de- 
fend his  life)  should  have  a  good  opinion  of  his  juiy,  the  want  of 
^691  which  might  totally  disconcert  him,  the  law  « wills  not  that  he  should 
be  tried  by  anyone  man  against  whom  he  lias  conceived  a  prejudice, 
even  without  being  able  to  assign  a  reason  for  such,  his  dislike;  (2)  beciiuse 
upon  challenges  for  cause  shown,  if  the  reason  assigned  prove  insutKcient  to  set 
aside  the  jtiror,  perhaps  the  bare  questioning  his  fndilTerence  may  sometimes 
provoke  a  resentment,' to  prevent  all  11  f  consequences  from  whldi  the  prisoner 
W  still  at  liberty,  if  he  pleases,  peremptorily  to  set.bim  aside." 
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Now,  in  order  to  give  full  scope  and  effect  to  these  reasons,  it  is  essen- 
tial that  the  right  of  challenge  be  regarded  and  enforced  as  the  per- 
sonal right  of  each  individaal  defendant.  In  3  Wbart.  Grim.  Law,  § 
3136,  the  author  says : 

"The  right  to  challenge  a  juror,  as  has  been  observed,  is  a  right  to  reject, 
not  to  select;  and  therefore  neither  of  two  defendants  in  an  indictment  on  a 
joint  trial  has  cause  to  complain  of  a  challenge  by  the  other." 

In  the  case  of  XJ.  S.  v.  Marchant,  12  Wheat.  480,  in  the  opinion 
of  the  supreme  court,  pronounced  by  Mr.  Justice  Stoby,  it  is  said: 

"Upon  a  joint  trial,  each  prisoner  may  challenge  his  full  number,  and  ev- 
ery juroi  challenged  as  to  one  is  withdrawn  from  the  panel  as  to  ail  the  pris- 
onei-s  on  the  trial ;  and  thus,  in  effect,  tlie  prisoners  in  such  a  case  possess  the 
power  of  peremptory  challenge  to  the  aggregate  of  the  numbers  to  which  they 
iire  respectively  entitled.  This  is  the  rule  clearly  laid  down  by  Lord  Coke, 
Lotd  Hale»  and  Serjeant  Hawkins,  and  indeed  by  all  the  elementary  writoni." 

In  the  case  of  State  v.  Stoughton,  51  Yt.  862,  it  was  held  that  one 
mdicted  with  others  does  not  waive  his  right  to  the  statutory  number 
of  peremptory  challenges  by  consenting  to  be  tried  with  them.  If 
one  consenting  to  a  joint  trial  does  not  waive  this  right,  a  fortiori 
one  who  is  compelled  against  his  will  to  a  joint  trial  ought  not  to  be 
deprived  of  it.  In  the  case  of  Cruce  v.  State,  59  6a.  83,  it  was  held 
by  a  majority  of  the  court  that  each  of  two  defendants  jointly 
tried  was  entitled  to  the  full  number  of  peremtory  challenges.  See, 
also.  Smith  v.  State,  57  Miss.  822 ;  Bixbee  v.  State,  6  Ohio,  86;  Ma- 

ban  r.  State,  10  Ohio,  938,-  1  Bish.  Grim.  Proc.  §  967.  In 
*692    the  case  of  Stroh  v.  Hinchman,  *d7  Mich.  490,  it  was  held 

under  a  statute  such  as  Mich.  Comp.  Laws,  6027,  that  in 
all  civil  cases  each  party  may  challenge  peremptorily  two  jurors;  and 
when  several  defendants  unite  in  one  plea  and  defense,  and  appear 
by  the  same  counsel,  two  challenges  to  all  the  defendants  are  all  that 
need  be  allowed.  But  where  two  defendants  sever  in  pleas,  aiid  ap- 
pear by  different  counsel  to  litigate  antagonistic  defenses,  each 'must 
be  deemed  a  "party"  within  the  enactment,  and  entitled  to  two  chal- 
lenges. See,  also,  as  bearing  somewhat  on  the  qoedtion,  the  follow- 
ing authorities  :•  Sodpi^sky  v.  McQeep  4  J.  J.  Matsb,  267;  Seynolds 
v.Bowley,  2  La.  Ann.  890;  Stone  v.  Segur,  11  Allen,  .568;  Hill  v. 
SUte,  2  Yerg.  246 ;  Blackburn  v.  Hays,  ,4  Cold.  227;  Wiggins  v.  State, 
ILea,  738.  So  that,  whatever  would  be  the  rule,  in  civil  cases,' (and 
probably  the  construction  placed  by  the  Miohig^neourt  upon  its  stat- 
pte  would  be  a  fair  interpretation  of  our  own,)  we  think  that  in  crim- 
inal cases  a  defendant,  though  jointly  tried,  is  not  thereby  deprived 
of  his  individual  right  to  make  the  full  number  of  peremptory  chal- 
lenges. 

Does  the  record  show  that  this  right  was  infringed  upon  ?  Coun- 
sel for  the  state  contends  that  it  is:  not.  affirmatively  shown  that 
either  defendant  desired  peremptorily  to  challengeany  other  juror,  or 
was  not  fully  satisfied  with  the  jury  as  it  was  finally  sworn ;  and,  fur** 
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ther,  that  it  does  not  appear  that  all  of  the  four  challenges  aciaally 
made  were  not  made  by  and  at  the  instance  of  this  defendant ;  and 
that,  if  he  had  all  that  he  was  entitled  to«  it  matters  not  to  him 
whether  his  co-defendant  was  deprived  of  all  right  of  challenge  or 
npt.  Ti^e  writer  of  this  opinion  is  inclined  to  think  this  claim  of 
coifnsel  is  correct;  that  as  error  is  not  to  be  presumed,  but  mast  be 
shown,  it  should  afBirmatively  appear  that  this  defendant,  the  only 
one  complaining,  offered  or  desired  to  challenge  another  juror,  or  that 
all  the  four  challenges  actually  made  were  not  made  by  him,  or  at 
his  separate  instance.  For  aught  that  appears,  every  one  of  these 
challenges  may  have  been  made  by  appellant,  and  Kreipe  may  be  in 

fact  the  only  one  prejudiced  by  the  ruling  of  the  court.    Hence 
*693    the  writer  ^thinks  the  judgment  should  be  affirmed.     Bat  iiis 

associates  are  of  a  different  opinion.  They  bold  that  there 
was  one  distinct  ruling  of  the  court  denying  the  claim  of  foar  per- 
emptory challenges  by  each  defendant, — a  ruling  duly  excepted  to; 
that  ^fter  such  ruling  it  was  unnecessary,  and  would  have  been  dis- 
courteous, for  either  defendant  to  go  through  the  form  of  insisting 
upon  a  further  challenge,  the  four  allowed  by  the  court  having  been 
ez,hausted;  and  that  the  statement  that  they  used  four  challenges 
implies  that  each  defendant,  separately  as  well  as  jointly,  desired 
and,  insisted  upon  the  exclusion  from  the  panel  of  the  challenged  ju- 
rors. Hence  they  hold  that  the  rule  of  law  discussed  in  the  former 
part  of  this  opinion  was  disregarded,  and  that  for  this  error  the  judg- 
ment should  be  reversed,  and  the  case  remanded  fox  a  new  trial.  It 
is  BO  ordered. 

(All  the  justices  concurring.) 


Statb  of  Eaksas  v.  John  HeBBiiKK  and  another. 

January  Term,  1883. 

• 

Infc»rmation,  jointly  charging  John  Hebrank  and  T.  G.  Truman 
with  illegal  sales  of  intoxicating  liquors.  Trial  at  the  September 
term,  1882,  of  the  district  court  of  Montgomery  county,  when  the  de- 
fendants were  found  guilty  on  two  counts  of  the  information.  Their 
motions  for  a  new  trial  and  in  arrest  of  judgment  were  overruled. 
Thereupon  the  court  ordered  and  adjudged  that — 

''Defendants,  John  Hebrank  and  T.  C.  Truman,  pay  unto  the  state  of  Kan- 
sas, on  the  count  numbered  four  of  the  information,  of  which  by  the  jury  tbey 
wer^  each  convicted,  a  fine  in  the  sum  of  two  hundred  dollars  eacli;  and  that 
the  defendants  pay  unto  the  state  of  Kansas,  on  count  numbered  six  of  the 
information,  of  which  b^f  the  jury  they  were  each  convicted,  a  fine  in  the  sum 

'•  -     of  one  hundred  and  fifty  dollars  each;  and  that  they  pay  the  costs  of 

*694      this  prosecation,  taxed  *at  8 — ^;  and  that  they  stand  committed  to 

f  ;j    .    thje  county  jail  of  Montgomery  county  until  bcAih  such  fines  and  costs 
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From  this  judgment  defendants  appeal. 

HiU  dt  Pettibone  and  Wm.  Dunkin,  for  appellantfi. 

J.  D.  MeCue,  Co.  Atty.,  for  the  State. 

Pkb  Curiam.  The  defendants,  Hebrauk  and  Truman,  were  prose- 
cuted, tried,  and  convicted  for  a  violation  of  the  prohibitory  act  of 
1881,  and  were  sentenced  accordingly.  At  the  trial  each  defendant 
claimed  the  right,  under  section  198  of  the  Criminal  Code,  to  four 
peremptory  challenges;  but  the  court  below  ruled  otherwise,  and  held 
that  both  defendants  together  were  entitled  to  only  four  peremptory 
challenges.  The  defendants  now  appeal  to  this  court,  and  assign 
sQch  ruling  as  error.  ' 

We  think  the  court  below  erred,  and  the  judgment  of  the  court  be- 
low will  therefore  be  reversed,  upon  the  authority  of  the  case  of  State 
V.  Darein»  ante,  ^6889  just  decided. 


St.  Louis  &  S.  F.  Bt.  Co.  r.  John  C.  Mobsman. 

January  Term,  1888. 

Action  brought  before  a  justice  of  the  peace  of  Sedgwick  countv, 
by  MoBsman  against  the  railway  company,  to  recover  $120,  vritb  in- 
teiest,  claimed  as  the  value  of  plaintiff's  two  milch  cows  alleged  to 
have  been  crippled,  wounded,  and  thereby  rendered  worthless,  by  the 
defendant.  From  a  judgment  against  the  defendant  company  it  ap- 
pealed to  the  district  court  of  that  county.  Trial  therein  October  12, 
1882,  and  judgment  for  plaintiff  for  $97.87^  damages,  $25  attorney's 

fee,  and  $36.50  costs.  Defendant  brings  the  case  to  this  court. 
*695    *Slu88  d  Hatton,  for  plaintiff  in  error. 

John  Clark,  for  defendant  in  error. 

Per  Curiam.  The  judgment  of  the  court  below  in  this  case  will  be 
affirmed,  upon  the  authority  of  the  case  of  St.  Louis  &  8.  F.  Ey.  Co. 
V.  Dudgeon,  28  Ean.  *283,  paragraph  3  of  syllabus,  and  the  corre- 
sponding portion  of  the  opinion.  Also  see  Berry  v.  St.  Louis,  S.  & 
L.  R.  R.  Co.,  66  Mo.  172. 
V.29K— 32 
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Kansas  City.  F.  S.  &  G.  R.  Co.  v.  0.  P.  Hinkb.* 

January  Term,  1883. 

Agreed  Faots:  Error.  Where  an  agreed  statement  of  facts  is  of  doubtful 
interpretation,  and  does  not  contcdn  the  statement  that  the  case  is  sub- 
mitted to  the  court  upon  the  facts  so  agreed,  and  one  of  the  parties 
thereto  and  the  trial  court  interpret  it  as  permitting  the  introduction  of 
evidence  to  establish  some  facts  in  issue  by  the  pleadings,  hdd,  the  only 
material  error  committed  in  impaneling  a  jury  to  try  the  case,  and  in  re- 
ceiving evidence,  was  the  disadvantage  at  which  the  opposing  party  was 
placed  in  being  unprepared  to  disprove  the  evidence  submitted  because  of 
his  view  as  to  the  conclusiveness  of  the  agreed  statement. 

Error  from  Bourbon  district  court. 

Action  by  Hines  against  tbe  railroad  company,  to  recover  the  value 
of  plaintiff's  cow,  alleged  to  have  been  killed  by  the  defendant.  Trial 
at  the  September  term,  1882,  of  tbe  district  court,  before  E.  F.  W., 
judge  pro  tem,^  presiding,  and  a  jury.  Verdict  for  plaintiff  for  $39.41 
damages.  Defendant's  motion  for  judgment  on  the  Hpecal  findings 
made  by  tbe  jury,  and  its  motion  for  a  new  trial,  were  each  overruled. 
Judgment  on  tbe  verdict  for  the  plaintiff,  and  against  the  defendant, 
wbicb  brings  tbe  case  to  this  court. 

Wallace  Pratt  and  Blair  d  Perry ^  for  plaintiff  in  error. 

I 

*696  *HoRToi7,  C.  J.  The  writer  of  this  is  of  the  opinion  that  after 
the  agreed  statement  of  facts  had  been  signed  and  filed  by  the 
parties  it  embraced  all  facts  in  issue,  and  that  the  sole  question  be- 
low was  a  question  of  law,  and  that  was  whether  on  tbe  agreed  facts 
the  law  attached  negligence  to  the  railroad  company.  A  majority 
of  the  court,  however,  differ  from  this  conclusion,  and  are  of  tbe  opin- 
ion that,  as  there  was  no  agreement  to  submit  tbe  case  to  the  court 
below  upon  the  agreed  statement  of  facts,  and  as  the  plaintiff  below 
never  understood  he  was  relieving  tbe  railroad  company  of  the  im- 
putation of  negligence,  in  signing,  the  agreed  statement,  and  as  the 
second  paragraph  of  tlie  agreed  statement  is  of  doubtful  interpreta- 
tion, and  as  the  district  court  interpreted  it  as  not  establishing  the 
precise  manner  in  which  the  animal  was  killed,  and  therefore  per- 
mitted evidence  to  be  introduced  to  show  this  fact  and  the  negli- 
gence of  the  company  connected  therewith,  the  only  error  committed 
was  in  taking  the  railroad  company  at  a  disadvantage  under  its  view 
of  the  conclusiveness  of  the  agreed  statement  of  facts.  With  tbe 
interpretation  entertained  of  this  agreed  statement  by  tbe  counsel 
of  the  company,  it  was  seemingly  unprepared  to  disprove  the  evi* 
dence  introduced;  therefore  a  new  trial  should  be  granted.  The  ma- 
jority of  the  court  do  not  fully  agree  in  the  reasons  for  the  conelo* 

iThis  ease  io  court  32  Kan.  619,  6  Pac.  Rep.  173. 
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sions.  bat,  as  the  meBQb6?8  oonsUtating  the  majority  are  of  the  opin- 
ion that  apon  a  new  trial  the  OQurt  below  may  rigtitf ally  permib  the 
inirodoction  of  evideiice  upon  the  issue  of  negligence  of  the  railroad 
company,  it  is  onneceasary  to  set  forth  their  individual  views  in  the 
premiees. 

Tbe  judgment  of  the  distriet  court  will  be  reversed^  and  the  oause 
remanded  for  a  new  trial. 

(All  the  justices  concurring*) 


*697      *J.  J.  IhiRKBE  V.  Board  op  Gom'bs  of  Grbbhwood  Co. 

and  others. 

January  Term,  1388. 

Taxation:  Comity  Property  Exempt.  Where  real  estate  is  conveyed 
for  tlie  exclusive  use  of  the  county  to  such  county  by  a  defaulting  county 
treasurer,  in  part  payment  of  his  indebtedness,  such  property,  ho  lung  as 
tlie  legal  tltle^is  vested  in  the  eonnty,  and  the  (nremises  are  not  in  use  Ibr 
other  than  county  purposes*  is  exempt  from  taxation* 

Er^r  from  Greenwood  distriot  court. 

Action  brought  by  the  board  of  commissioners  of  Greenwood  county 
against  Torren<»e  and  others,  to  foreclose  a  certain  mortgage.  Trial 
&tthe  August  term,  18^2,  of  the  district  court,  and  judgment  for  plain* 
tiff.    The  defendant  Duxkee,  brings  the  case  here. 

S,  A.  Martin  and  Clog$ton  d  Fuller,  for  plaintiff  in  error. 

Z.  Harlan,  Co.  Atty.,  fox  defendants  in  error. 

HoBTOK,  G.  J«  The  facts  in  this  case  are  as  follows :  In  1 874,  one 
A.  F.  Nicholas  was  owner  in  fee-simple  of  tbe  land  in  controversy. 
On  July  30,  1874»  lie  was  indebted  to  Greenwood  county  in  the  sum 
of  $25,000,  because  of  his  default  as  county  treasurer  thereof  in  that 
iium.  On  said  Jnly  30th,  in  part  payment  of  that  sum,  he  conveyed 
the  land  in  controversy,  with  other  lands,  to  Greenwood  county.  On 
April  13,  1877,  Greenwood  county,  by  its  board  of  county  commis- 
sioners, conveyed  by  deed  of  general  warranty  tbe  land  to  one  J.  S. 
Torrence.  To  secure  the  payment  of  ttie  purchase  money  of  tbe  land, 
Torrence  and  wile  executed  and  delivered  to  Greenwood  county  the 
moitgi^  deed  sued  on,  which  was  recorded  May  25,  1877.  Ever 
since  said  April  13th,  J,  S.  Torrence  has  been,  and  is  now,  in  pos- 
session and  occupancy  of  the  land.  The  land  was  t^ken  by  the  county, 
o{  Greenwood  for;  thiB  sole  purpose  of  securing,  V>  ^he  extent  of  its 
value,  the  indebtedness  of  the  defaulting  treasuiper,  A.  F, 
*6D8  'Nicholas,  and  hf^stjo^ver  been  used  for  any  .purpose  except 
as  hereinfUter  9tftte4.     The  coui^ty  clerk  of  Greenwood  county ; 
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placed  the  tract  of  land  on  the  tax-roil  for  the  year  1877  for  assess- 
ment, extended  the  tax  thereon,  and  placed  the  tax-roll  in  the  hands 
of  the  treasurer  of  the  county  for  the  collection  of  the  taxes.  The 
taxes  80  charged  against  the  tract  of  land  for  tbe  year  1877  remain- 
ing unpaid,  the  treasurer  of  the  county,  on  the  third  day  of  Septem- 
ber, 1878,  for  want  of  other  bidders,  sold  the  land  t6  the  county  for 
the  tax,  penalties,  and  charges  alleged  to  be  due  thereon  for  the  year 
1877.  The  subsequent  taxes,  charges,  and  penalties  assessed  against 
the  land  for  the  years  1878, 1879,  and  1880,  remaining  unpaid,  were 
by  the  treasurer  of  the  county  charged  back  to  the  tax  sale  of  1878, 
made  for  the  taxes,  charges,  and  penalties  of  the  year  1877.  On  the 
tenth  day  of  August,  1881,  J.  J.  Durkee  took  an  assignment  of  the 
tax-sale  certificate  on  the  land,  paying  therefor  to  tbe  treasurer  of 
the  county  the  sum  of  $126.88.  On  the  fifth  day  of  September,  1881, 
the  county  clerk  of  the  county  executed  aud  delivered  to  Durkee  a  tax 
deed  for  the  tract  of  land  sold  at  the  tax  sale  of  1878.  On  the  four- 
teenth day  of  December,  1881,  Durkee  paid  to  the  treasurer  of  the 
county  the  sum  of  $22.70  in  full  for  the  taxes  on  tbe  land  for  the 
year  1881.  The  assessment  and  tax  proceedings  on  the  land  were 
all  regular,  and  in  compliance  with  the  tax  lawsi  if  the  land  was  sub- 
ject to  taxation  for  the  year  1877. 

Upon  these  facts  the  trial  court  found  as  conclusions  of  law  that 
from  the  thirtieth  day  of  July,  1874,  to  tbe  thirteenth  day  of  April, 
1877,  the  land  was  the  exclusiye  property  of  and  belonging  to  Green- 
Wood  county;  that  the  land  was  not  subject  to  taxation  for  the  year 
1877;  that  the  sale  of  the  land  on  the  third  day  of  September,  1878, 
for  the  taxes  of  1877,  was  void;  that  the  tax  deed  based  upon  that 
sale  was  void ;  that  3.  J.  Durkee  has  no  right,  title,  or  interest  what- 
ever in  the  land,  and  had  not  any  right,  title,  or  interest  therein  at 
the  commencement  of  this  action.  Plaintiff  in  error  (defendant  be- 
low) excepted  to  the  conclusions  of  law  and  the  judgment  ren- 
*699  dered  thereon,  and  contends  that  the  land  was  subject  to  *tax- 
ation  for  1877,  and  that  the  tax  deed  of  the  fifth  of  Septem- 
ber, 1881,  to  Durkee,  vested  in  him  an  absolute  estate  in  fee-simple 
to  the  land.  We  think  otherwise.  At  the  time  the  land  was  listed 
for  taxation,  in  1877,  it  was  not  taxable  under  the  sixth  subdivision 
of  section  3,  c.  107,  Laws  1879,  and  section  1,  art.  11,  of  the  state 
constitution.     Board  of  Regents  v.  Hamilton,  28  Ean.  *876. 

In  accepting  the  land,  the  county  authorities  were  not  going  into 
the  real-estate  business  for  speculative  putposes,  or  to  use  the  same 
for  other  than  county  purposes.  Therefore,  as  tbe  property  was 
taken  to  satisfy  a  debt  due  to  the  county,  and  was  taken  and  used 
exclusively  for  county  purposes,  it  was  exempt  from  taxation.  In 
Washburn  College  v.  Shawnee  Co.,  8  Ean.  *344,  the  property  taxed 
was  acquired  for  the  sole  purpose  of  erecting  the  permanent  build- 
ings of  the  college  thereon,  but  it  was  not  used  for  that  purpose,  or 
for  any  actual  use  of  the  college.     Here  the  property  was  taken  to 
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secure  a  debt ;  and  while  not  in  aotnal  use,  in  the  way  of  cuUivation 
or  with  public  buildings,  nevertheless  it  was  held  for  the  use  of  the 
cotrntyy  and  exclusively  for  the  county,  and  when  sold,  the  proceeds 
were  for  the  use  and  benefit  of  the  county.  See  Board  of  Begents 
Y.  Hamilton,  supra. 

Coansel  for  plainti£f  further  contend  that  Grreenwood  county  could 
not  and  did  not  own  the  land  in  question  in  1877,  for  the  reason  that 
tbe  legislature  had  conferred  no  power  upon  the  county  to  hold  land, 
and  therefore  that  the  deed  of  A.  F.  Nicholas  to  Greenwood  county 
of  the  date  of  tbe  thirtieth  of  July,  1874,  was  void.  Not  so.  Section 
1,  c.  25,  Gomp.  Laws  1879,  permits  counties  to  purchase  and  bold 
personal  and  real  estate  for  the  use  of  the  county,  and  to  make  all 
contracts,  and  do  all  other  acts  in  relation  to  the  property  and  con- 
cerns of  the  county,  necessary  to  the  exercise  of  its  corporate  or  ad- 
ministrative powers.  The  county  treasurer  being  in  default,  and  fail- 
ing to  pay  moneys  due  the  county,  it  appears  from  the  facts  that  the 
county  accepted  the  land  in  part  payment  of  moneys  due  it. 
*700  It  is  not  shown  that  the  county  could  *have  otherwise  collected 
the  moneys  from  its  county  treasurer  or  from  his  bondsmen ; 
and  it  may  be  that  the  only  recourse  the  county  bad  to  reeovez'  any- 
thing from  its  defaulting  county  treasurer  was  by  accepting  the  lands 
conveyed  to  it  by  Nicholas. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  JQstices  concurring.) 


HuaifAw  Mabkson  v.  H.  W,  Id?,  Beceiver,  etc. 

» 

January  Term,  1883. 

Continuance:  Absence  of  Counsel:  Judgment  not  Beversed.  It  is 
usually  saflicient  ground  for  a  continuance  that  the  counsel  in  an  action 
is  prevented  from  attending  court  by  sickness,  and  the  client  in  attend- 
ance is  not  prepared  to  go  on  with  the  trial;  but  where  it  i^pears  from 
the  record  brought  to  this  court  that.  Just  prior  to  the  trial  of  the  case  in 
which  the  continuance  was  asked,  another  case  has  been  heard  b^ore 
the  district  coui-t  exactly  similar,  and  in  which  exactly  the  same  points 
were  discufined  and  considered;  and  it  further  appears  that  the  interests 
of  the  complaining  party  were  fully  protected  by  the  district  court  in  the 
rendition  ot  the  judgment,  and  that  his  rights  at  the  trial  were  not  in 
any  manner  injuriously  affected, — ^this  court  will  not  reverse  the  judgment 
of  the  district  court  for  proceeding  to  hear  and  dispose  of  the  case  in  the 
absence  of  the  counsel.' 

Error  from  Leavenworth  district  courL 

'866  ttoto  At  end  of  oast. 
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At  tbe  ]>Bcember  term,  1889,  of  the  difi^iet  court,  plaistiffy  Ide,  as 
jreeeiver  of. Jhe  Eanaaa  Fire  Liauranoe  Company,  bad  jadgment 
Against  divers  defendants,  among  tbem  Markson,  as  ass^oee  of  the 
Leavenworth  Savings  Bank,  who  brings  tbe  case  to  this  court. 

e/.  H.  Gillpatrick,  for  plaintiff  in  error. 

H.  W.  Ide^  defendant  in  error,  f or  himself. 

^701  *HoRTo»,  C«  J«  This  was  an  action  brought  by  H«  W«  Ide,  as 
receiver  of  the  Kansas  Fire  Insurance  Company » against  George 
B.  Hines,  Herman  Markson,  as  assignee  of  the  Leavenworth  Savings 
Bank,  and  others,  to  recover  upon  a  note  of  (13,500,  witb  interest 
coupons  attached,  executed  on  July  1, 1873,  by  George  Hines  and  D. 
W.  Eaves,  and  to  foreclose  a  mortgage  given  by  tbe  said  parties  and 
their  wives,  on  the  said  first  day  of  July,  to  secure  the  notes  and 
coapona.  Tbe  answer  of  Markson  was — First,  a  general  denial ;  9ec' 
ondt  a  judgment  held  by  him  as  assignee  of  the  Leavenworth  Sav- 
ings Bank  against  George  B.  Hines  for  the  sum  of  $12,444-,  with  in- 
terest and  costs,  rendered  in  the  United  States  district  court  of  Kan- 
sas  on  tbe  twentieth  day  of  October,  1877.  and  claimed  by  him  as  a 
first  and  prior  lien  upon  all  tbe  mortgaged  property;  third,  that  the 
Alliance  Mutual  Assurance  Society  never  assigiied  or  transferred  the 
notes  and  mortgage  mentioned  in  the  petition  to  plaintiff,  except  for 
the  purpose  of  raising,  five  per  cent,  upon  the  stock  pretended  to  be 
held  by  George  B.  Hines  in  that  society,  and  that  the  society,  had  no 
authority  or  right,  nor  had  the  person  who  signed  as  president  of 
the  company  the  right,  to  make  the  transfer,  or  any  transfer  what- 
ever, of  the  notes  and  mortgage;  fourth,  that  the  pretended  assign- 
ment of  the  notes  and  mortgage  to  the  plaintiff  by  the  acting  pres- 
ident of  the,  life  assurance  society  was  without  consideration,  and 
without  authority  so  to  do ;  and  that  the  plaintiff  was  not  the  legal 
owner  and  holder  of  the  notes  and  mortgage,  nor  had  the  plaintiff 
any  right  to  tbe  possession  or  ownership  of  the  same.  This  answer 
,  prayed  that  the  judgment  therein  set  forth  should  be  declared  a 
first  lien  upon  the  mortgaged  premises,  and  that  said  real  estate  be 
ordered  to  be  sold  to  satisfy  tbe  same.  When  the  case  was  called 
for  trial,  Markson  applied  for  a  continuance,  founded  on  his  affidavit 
tbat  his  counsel  was  seriously  sick  and  unable  to  attend  the 
*702  court.  The  court  overruled  the  motion  and  the  f  cause  was 
be^rd;  judgment  was  rendered  in  favor  of  Ide,  as  receiver, 
for  $29,400,  with  interest  thereon  at  the  rate  of  twelva  per  cent,  per 
annum ;  and  it  was  decreed  thai  if  tbe  defendants,  or  some  one  of 
them,  did  not  within  six  months  from'  the  date  of  judgment  pay  the 
said  sum,  with  interest,  tbat  tbe  mortgaged  premises  be  sold  without 
redemption  or  appraisement,  the  proceeds  thereof  to  be  applied  as 
follows:  (1)  The  costs  of  tbe  action,  in  cjudii^ig  the  costs  of  the  sales; 
(2)  the  taxes  on  each  tract  of  land  so  sold;  (8)  the  judgment  of 
said  Id^  ^or  tbe  sum  of  $29,400,  with  interest;  (4)  the  j,udKQ^^utof 
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one  John  W.  Crancer  for  the  anm  of  $2,516.88,  with  interest;  (5) 
Herman  Markson,  as  assignee  of  the  Leavenworth  Savings  Bank, 
the  sum  of  $12,444,  with  all  interest  due  thereon;  and  the  balance 
of  the  proceeds,  if  any,  to  be  brought  into  court  for  further  distribu- 
tion. 

The  prineipid  error  alleged  is  that  the  trial  court  refused  to  grant 
the  continuance  asked  for.  It  appears  from  the  record  that  the  peti- 
tion in  the  case  was  filed  on  the  twenty-third  day  of  February,  1882, 
and  that  the  answer  of  Markson  was  not  filed  until  Septemi)er  4, 
1882.  This  answer  was  filed  out  of  time,  under  the  terms  of  the  fol- 
lowing order,  obtained  on  said  September  4th : 

"Tills  day  came  the  plaintiff  herein  in  his  own  proper  person,  and  also 
comes  defendant  Herman  Mairkson,  assignee  of  the  Leavenworth  Savings 
Bank,  by  William  McNeill  Gloiigh,  his  attorney,  and  thereupon,  upon  applica- 
tion of  said  Ilerman  Markson,  assignee  as  ^ifores^aid,  it  is  ordered  by  the  court 
tliat  leave  be  and  the  same  is  given  him  to  now  file  his  answer  herein,  with- 
out prejudice  to  a  trial  of  this  cause  at  this  present  term  of  court,  and  upon 
payment  of  the  costs  of  filing  Scdd  answer,  which  is  done,  and  upon  such  other 
terms  and  conditions  as  may  hereafter  be  deteimined  by  the  court. " 

The  trial  was  had  at  the  December  term  following,  and  on  the 
thirteenth  day  of  January,  1883,  The  afiSdavit  for  the  continuance^ 
among  other  things,  set  forth  that  the  case  of  H.  W.  Ide,  Receiver, 

etc.,  V.  D.  W.  Eaves,  Herman  Markson,  and  others,  lately  tried 
*703    in  the  court  where  this  action  was  pending,  was  a  case  *ex- 

aetly  similar  to  this  one,  and,  among  others,  involved  exactly 
the  same  points  raised ;  that  that  case,  after  having  been  decided, 
had  been  brought  to  this  court  upon  proceedings  in  error.  Of  course, 
«here  counsel  in  a  case  is  prevented  from  attending  court  by  sick- 
0688,  and  the  client  is  not  prepared  to  go  on  with  the  trial,  it  is  usu- 
ally a  sufficient  ground  for  a  continuance.  Shults  v.  Moore,  1  Mc- 
Lean, 834:  Graves  v.  Eayle,  19  Ind.  83;  Vanduzer  v.  McMillan,  87 
6a.  299;  Marrero  v,  Nunez,  3 La.  Anii.  54.  But  the  circumstances 
attending  the  disposition  of  this  case  do  not  show  that  any  injustice 
was  done  to  the  party  complaining,  or  that  in  any  manner  his  sub- 
Btautial  rights  were  affected.  He  makes  no  complaint  of  the  judg- 
ment of  John  W.  Crancer,  adjudged  to  be  a  second  lien  upon  the 
mortgaged  property.  The  judgment  which  he  held  as  assignee  of  the 
Leavenworth  Savings  Bank  was  decreed  a  third  lien  upon  the  prop- 
arty.  Upon  the  pleadings  and  the  uncontradicted  facts  the  district 
eonrt  properly  adjudged  the  mortgage  of  Ide,  as  receiver,  a  first  and 
prior  lien,  and  the  judgment  of  Markson,  as  assignee,  as  a  subse- 
qoeut  lien  thereto. 

The  legal  questiona  in  this  ease  having  been  fully  discussed  before 
the  trial  court  in  the  prior  case  of  Ide,  as  receiver,  against  Eaves, 
Markson,  and  others,  and  the  questions  in  this  case  being  similar  to 
those  decided  in  that,  the  absence  of  counsel  was  not  harmful.  Upon 
the  argument  before  us  it  was  strongly  urged  that  the  cause  should 
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be  reversed  and  sent  back  for  trial.  Id  order  that  the  answer  of  Marki 
might  be  refrained,  and  tbe  case  tried  apon  new  issues  likel;  to 
preeented  tberobj.  As  do  such  request  was  made  of  tbe  district  cot 
it  would  be  unfair  to  tbat  court,  aad  not  within  the  exeroise  ol 
legitimate  power  of  this  court,  to  reverse  its  decision  and  send  bi 
the  cause  for  trial  upon  matters  outside  of  the  record,  and  not  p 
sented  to  the  district  court  for  consideration.  Nothing  was  set  fo 
in  tbe  affidavit  for  continuance  alleging  tbat  the  answer  had  bi 

improvidently  or  hastily  drawn,  or  tbat  it  was  oeceesar;  in  '■ 
*704    furtherance  of  justice  for  new  or  amended  pleadings  to  ' 

filed.  In  view  of  tbe  recent  decision  of  this  court  in  Markt 
V.  Ide,  ante,  '6i9,  it  is  unnecessary  to  comment  upon  the  furti 
questions  presented  in  tbe  arguments.  See,  also,  Kggan  v.  Brig 
9.3  Knn.  '711. 

Tbe  judgment  of  tbe  district  court  will  be  affirmed. 
(All  the  justices  ooncnrring.) 

NOTE, 

Granting  or  refusing  a  continuance  ia  so  largely  within  the  discretion  of  tbe  t 
court  that  Its  ruling  In  the  matter  Till  always  tie  sustained,  unless  it  clearljr  appt 
that  Hoch  court  bas  abiued  Its  dlscretiun  or  ruistaken  aotue  well 'Settled  pnncipte 
law.  And  where  the  continuance  Is  asked  for  oa  account  of  the  absence  of  [he  i 
denes  of  ft  material  witness,  the  affltlavit  should  show  not  only  that  the  party  Bpjilv 
for  the  contiDuance  bas  osed  due  diligence  to  oblsin  such  avldence,  but  the  amdt 
should  also  state  the  facta  which  It  is  expected  the  absent  witness  would  tfstiiy  to. 
the  same  manner  in  wLich  such  facta  should  be  stated  in  a  deposition,  (Board  of . 
eents  V.  Llnaoott,  30  Kan.  *S59,  1  Pac.  Rep.  t)i,)  so  as  to  enable  tbe  opposite  party,  il 
deaire.  to  prevent  ■  continuance  bf  oonseuting  to  the  admission  uf  sncb  teatiiuo 
Brown  v.  Johnson,  14  Kan.  'S77. 

Tbe  absent  testimony  niuat  bs  material.    Railway  t.  Ransom,  onM,  *28S. 

It  most  appear  from  the  record  tbat  the  absent  t^dniony  was  material  and  com 
lent  in  the  case.  This  should  really  appear  from  the  affidavit  itself,  Qled  fortliep 
pola  of  procuring  tbe  continuance.  But  beynnd  all  doubt  it  ahould  appear  IVom 
record  or  lome  part  thereof.    SwensoD  r*  Aultnian,  II  Kan.  *2T3. 

It  is  not  doe  diligence  merely  to  hare  a  subpcena  isaned  for  the  absent  witness,  wl 
U  i*  known  tbat  tbe  witness  is  u  nnn-resident  of  the  state,  and  that  a  snbpCBQa  can: 
reach  him.  Payne  t.  Bank,  16  Ean.  147.  Orxlinarily,  a  party  is  not  jusliSed  In  rely 
upon  a  service  ofasubprana  madeouulde  of  the  stste,  when  the  aubpoEua  was!ssn« 
tba  state,  or  upon  the  mere  promise  of  a  witness  to  attend  the  trial;  but,  nnder  the  i 
cnmstancee  of  this  case,  where  the  issues  upon  which  the  trial  was  had  were  made 
on  the  day  of  the  trial,  (the  issues  being  changed  from  what  they  had  previously  be 
against  the  wishes  of  the  plalntifT,)  tbe  plaintiff  niigbt  very  properly  rely  upon  sue 
aerrice  and  such  a  promise.  Knauer  v.  Morrow,  23  Kan.  *6&).  Where  the  absent  1 
ness  tells  the  party  wanting  his  testimony  tiiat  he  will  be  present  at  the  trial  of  thee 
so  that  his  testimony  may  be  used,  and  siicli  party  uses  no  diligence  to  procure  the 
timony  of  said  witueas,  such  party  is  not  entitled  to  a  continuance  for  the  want  of 
testimony  of  such  witness.  Swenson  v.  Aultman,  14  Kan.  ■273;  Wllkiiu  r.  Moore 
Kan.  'SSS;  State  t.  Winner,  17  Kan.  306. 

When  defendant,  at  the  t«rni  at  which  tbe  Intbrmation  Iafll«d,  sbowa  by  his  alll 
vlt  that  there  is  material  testimony  which  he  has  been  unable  to  procure,  and  that 
bas  used  rcasoimble  diligence  <itlce  his  arrest  to  ascertain  and  procure  such  teslimu 
considering  tbe  drcumstancea  in  which,  he  baa  been  placed,  and  the  mean*  at  hia' 
posal,  and  tbat  there  Is  a  probability  of  obtaining  such  teqtimony  if  a  oontinnanci 
granted.  It  ia  error  to  refuse  such  con^nuance.    State  t.  Hagan,  £t  EJra.  *49a. 

Sae,  also,  as  to  neoe»arf  diltgencfl^  Tucker  t.  Q»raer,  26  Kan.  *a^ 


GRAY  V,  HALL.  605 

GsoRGB  Gbat  V.  Hall,  Corning  &  Doane. 
January  Term,  1883. 

1.  Contract,  Breach  of  r  DamagcB :  Bvidence.    In  an  action  alleging  a 

breach  of  contract  in  the  fidlure  to  deliver  plaintiff  corn  bought  of  the 
defendant,  and  claiming  damages  in  the  sum  of  $500  for  non-compliance, 
the  plaintiff,  without  stating  in  the  petition  that  the  corn  had  appreciated 
in  value  after  the  date  of  the  contract,  was  justified  in  offering  evidence 
of  the  market  price  of  the  corn  on  the  day  fixed  for  the  performance. 

2.  Damages,  Measure  of:  Sales.    Where  an  action  is  brought  on  an  agree- 

ment to  deliver  corn  not  paid  for,  and  the  vendor  refuses  performance, 
the  vendee  is  entitled  to  recover,  as  a  general  rule,  as  damages,  the  differ- 
ence between  the  contract  price  and  the  market  value  of  the  corn  at  the 
time  and  place  of  delivery,  and  interest.  Stewart  v.  Power,  12  £an. 
♦596.^ 

Error  from  Rice  district  court. 

At  the  January  term,  1882,  of  the  district  court,  plaintiffs,  Hall, 
Coming  &  Doane,  had  judgment  for  $269.63  against  defendant,  Gray, 
who  brings  the  ease  here. 

W.  7.  Fuller y  for  plaintiff  in  error. 

Bailey  d  LasUy^  for  defendants  in  error. 

HoRTONy  G.  J.  Action  by  Hall,  Coming  &  Doane,  as  plaintiffs, 
*705    to  recover  of  Gray  $500,  as  damages  for  breach  of  *contract 

in  failing  to  deliver  to  plaintiffs  a  quantity  of  corn.  The  ac- 
iion  was  tried  at  the  January  term  for  1882  by  the  court  without  a 
JQry,  and  judgment  rendered  for  the  plaintiffs  for  $269.63.  Gray  ex- 
cepted, and  brings  the  case  here. 

Several  errors  are  alleged,  but  many  of  them  are  so  trifling  that  it 
is  unnecessary  to  refer  to  them.  We  will  notice  those  only  which 
seem  to  demand  attention.  The  petition  alleged,  inter  alia,  that  the 
contract  was  agreed  to  on  the  first  day  of  August,  1881 ;  that  the  con? 
was  to  be  delivered  during  the  month  of  August,  1881 ;  that  plaintiffs 
were  to  pay  thirty-seven  cents  per  bushel  for  the  com  on  the  delivery 
thereof  at  their  mill  in  the  town  of  Lyons,  in  Bice  county,  in  this 
state;  that  the  defendant  refused  to  comply  with  his  oon tract,  to  the 
'iamage  of  the  plaintiffs  in  the  sum  of  $500.  It  was  nowhere  stated 
ui  the  petition  that  the  corn  appreciated  in  value  after  the  said  Au- 
gust 1st  over  and  above  the  price  to  be  paid  therefor.  Counsel  claims 
that  on  account  of  this  omission  the  petition  was  fatally  defective, 
And  the  facts  pleaded  were  not  sufficient  to  sustain  the  allegation  of 
damage,  or  authorize  the  reception  of  evidence  to  show  the  corn  ad- 
vaneed  in  price  after  the  said  August  1st.  None  of  these  points  is 
tenable.  The  petition  alleging  that  the  plaintiffs  were  damaged  in 
the  sum  of  $600  was  good  as  against  the  general  demurrer;  and  as 

'See,  also,  Johnson  v.  Mathews,  6  Kan.  70,  and  note;  Lister  v.  Batson,  S  Kan.  253, 

«nd  note. 
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no  motion  was  filed  to  make  the  petition  more  specific  or  certain,  the 
court  properly  received  the  evidence  tending  to  show  that  plaintiffs 
were  entitled  to  recover  damages. 

To  recover  more  than  nominal  damages,  it  was  necessary  on  the 
part  of  the  plaintiffs  to  establish  that  the  corn  advanced  in  price  after 
the  contract,—- 'the  general  mle  of  damages  ordinarily  being  the  dif- 
ference between  the  contract  price  and  the  market  value  of  the  article 
at  the  time  and  place  of  delivery  fixed  by  the  contract.  If  the  de- 
fendant refused  to  comply  with  his  contract,  the  natural,  direct,  and 
proximate  loss  sustained  by  the  plaintiffs  was  the  difference  between 

the  pricethey  agreed  to  pay  for  the  corn  and  the  market  value 
*706     thereof  at  the  time  and  place  fixed  for  its  delivery.     The  *al- 

legation  in  the  petition  that  ])laintiffB  were  damaged  in  the 
sum  of  ¥500,  gave  the  defendant  information  that  the  $500  was 
claimed  for  the  natural,  direct,  and  proximate  loss  to  pla^intiffs  on  ac- 
count of  the  breach  of  the  contract  by  the  defendant,  and  as  this  was 
the  difference  between  the  contract  price  of  the  com  and  its  market 
value  at  the  time  and  place  of  delivery,  therefore  defendant  was  ad- 
vised of  the  facts  upon  which  damages  were  claimed  against  him. 
Burrell  v.  Salt  Co.,  14  Mich.  34;  Allison  v.  Chandler,  11  Mich.  542. 
It  appears  from  the  evidence  that  while  the  contract  was  for  the  de- 
livery of  the  corn  in  the  mouth  of  August  the  defendant  subsequently 
stated  he  would  deliver  it  on  the  seventeenth  of  August.  Afterwards 
it  was  agreed  by  the  parties  the  corn  should  be  received  by  plaintiffs 
on  the  nineteenth  day  of  August.  It  rained  on  that  day,  and  as 
the  com  was  not  then  delivered,  one  of  the  plaintiffs  went  out  to  de- 
fendant's place  on  the  evening  of  the  twenty-fifth  of  August,  and 
asked  him  when  he  was  going  to  send  the  corn  in.  The  defendant 
informed  him  that  he  was  not  going  to  deliver  the  corn ;  and,  while 
he  admitted  that  the  plaintiffs  had  bought  the  corn,  he  excused  his 
conduct  for  refusing  to  comply  with  his  contract  by  saying  they  had 
not  paid  him  anything,  and  as  corn  had  advanced  he  was  not  going 
to  take  the  price  agreed  upon.  It  further  appears  that  the  price  was 
not  paid  in  advance.  On  the  twenty-fifth  day  of  August,  1861,  ac- 
cording to  some  of  the  testimony,  corn  was  worth  in  the  market  fifty- 
eight  cents  per  bushel,  and  on  the  twenty-sixth,  fifty-four  and  one-half 
cents ;  therefore  the  judgment  of  the  court  below  is  amply  sustained  by 
the  evidence  as  to  the  measure  of  damages  allowed.  The  general  rale 
is,  where  payment  and  delivery  are  concurrent  acts,  and  the  vendor 
refuses  to  deliver,  that  the  vendee  is  entitled  to  recover  as  damages 
the  difference  between  the  contract  price  and  the  market  value  of  the 
goods  at  the  time  and  place  appointed  for  delivery,  and  interest. 
Stewart  v.  Power,  12  Kan.  *596. 
Counsel,  in  referring  to  the  evidence  of  Frank  and  Emma  Gray, 

argue  that  the  plaintiffs  were  only  damaged  to  the  extent  of 
*707     four  cents  per  bushel  on  the  corn  which  they  had  ^purchased, 

as  these  witnesses  testified  that  Coming,  one  of  the  plaintiffs, 
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admitted  he  had  sold  the  corn  at  an  advance  of  only  four  cents  a 
basheh  Coming's  evidence  was  otherwise.  The  findings  of  the  court 
must  be  taken  as  sustaining  the  testimony  of  Ck)ming,  and  we  must 
assume  the  facts  to  be  as  he  testified. 

The  judgment  of  the  district  icourt  will  be  affirmed. 

(AU  the  justices  concurring.) 


T.  A.  CONWBLL  V.  W.  R.  KUTKBNDAIiL. 

January  Term,  1888. 

L  Landlord  and  Tenant:  lJandlord*8  Lien.  A  landlord  has  a  lien  on 
the  crops  for  the  rent,  and  also  for  the  costs  of  the  action  brought  to  en- 
force the  lien  by  attachment. 

S.  Judgment:  Justice's  Court:  Time  of  Bendering.  Where  a  judgment 
in  an  action  tried  before  a  justice  of  the  peace  is  rendered  and  publicly 
announced  by  the  jnsttee  by  the  fourth  day  after  the  dose  of  the  trial, 
both  days  inclusive,  section  115,  c.  81,  Comp.  Laws  1879,  is  substantially 
complied  with,  although  the  clerical  work  of  entering  the  judgment  on 
the  docket  is  not  completed  until  a  few  di^s  thereafter. 

8.  Bill  of  BTCoeptlons:  Must  be  Signed,  when.  In  order  that  the  su- 
preme court  may  examine  and  pass  upon  questions  arising  upon  matiei-s 
preserved  in  a  bill  of  exceptions  in  a  case  tried  before  a  justice  of  the 
pence,  the  bill  must  be  signed  and  sealed  within  ten  days  from  the  day  on 
which  the  judgment  was  given  in  the  action.  Ck)mp.  Laws  1879,  c.  81, 
§  112a;  State  v.  Schoenewald,  26  Kan.  «288. 

Error  from  Shawnee  district  court. 

At  the  January  term,  1883,  the  district  court  affirmed  a  judgment 
in  a  certain  action  wherein  Kuykendall  was  plaintiff  and  Con  well  de- 
fendant.    This  order  Gonwell  brings  here  for  review. 

H,  H.  Harris,  for  plaintiff  in  error. 

J,  W.  Campbell^  for  defendant  in  error. 

*708  *HoBTON,  G.  J.  This  was  an  action  originally  brought  by  at- 
tachment, before  a  justice  of  the  peace,  by  defendant  in  error 
against  plaintiff  in  error,  for  the  collection  of  rent  due  on  farming 
land,  and  for  labor  and  goods  sold  and  delivered,  amounting  in  all  to 
1150.  The  plaintiff  in  error  filed  an  offset  of  $181.  The  justice  of 
the  peace  before  whom  the  action  was  brought  being  sick,  and  unable 
to  attend  to  business  at  the  time  set  for  the  trial,  at  his  request  and 
by  consent  of  parties  the  action  was  tried  before  another  justice,  who, 
after  hearing  the  testimony  of  witnesses  and  arguments  of  counsel, 
Buatained  the  attachment,  and  awarded  the  defendant  in  error  a  judg- 
ment of  ^2.60  and  costs  of  suit.  The  trial  was  commenced  October 
Si  1882,  and  continued  by  consent,  from  time  to  time,  to  ihe  sixteenth 
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of  October,  1882;  and  by  ooosent  of  parties  the  justice  then  took  the 
case  under  advisement  till  the  nineteenth  of  October,  1882,  when  be. 
rendered  his  judgment.  The  decision  was  rendered  and  announced 
on  the  said  nineteenth  of  October,  but  the  clerical  work  of  entering  it 
on  the  docket  was  not  done  until  the  tFwenty*fourth  of  October  follow- 
ing, on  account  of  the  continued  sickness  and  incapacity  of  one  of  the 
justices,  and  the  press  of  other  official  business  of  the  other.  Sub- 
sequently, a  petition  in  error  was  filed  in  the  district  court  of  Shaw- 
nee county  by  plaintiff  in  error,  to  reverse  the  judgment  of  the  jus- 
tice of  the  peace;  and  at  the  January  term  of  that  court  for  1383 
the  judgment  of  the  justice  was  affirmed  with  costs.  It  is  assigned 
as  error  that,  while  a  landlord  has  a  lien  on  the  crops  for  rent,  the 
statute  does  not  embrace  the  costs.  Therefore  that  it  was  erroneous 
to  order  the  attached  property  to  be  sold  for  costs. 
Section  24,  c.  65,  Comp.  Laws  1879,  reads: 

"  Atiy  rent  due  for  farming  land  shall  be  a  lien  on  the  crop  growing  or  made 
on  the  premises.  Such  lien  may  be  enforced  by  action ,  and  attachment  therein, 
as  hereinafter  provided.'* 

Section  28  of  the  said  chapter  55  is  as  follows; 

*709  "In  an  action  to  enforce  a  lien  on  crops  for  rent  of  farming  *lands, 
the  affidavit  for  an  attachment  shall  state  that  there  is  due  from  the 
defendant  to  the  plaintiff  a  certain  sum,  naming  it,  for  rent  of  farming  lands, 
describing  the  same,  and  that  plaintiff  claims  a  lien  on  the  crop  made  on  such 
land.  Upon  making  and  filing  such  affidavit,  and  executing  an  undertaking 
as  is  prescribed  in  the  preceding  section,  an  order  of  attachment  shall  issue 
as  in  other  cases,  and  shall  be  levied  upon  such  crop,  or  so  much  thereof  as 
mskj  be  necessary;  and  all  other  proceedings  in  such  attachment  shall  be  the 
same  as  in  other  actions.  ** 

Section  222  of  the  Code,  relating  to  proceedings  upon  attachments, 
prescribes : 

''If  judgment  be  rendered  for  the  plaintiff,  it  shall  be  satisfied  as  follows: 
So  much  of  the  property  remaining  in  the  hands  of  the  officer,  after  applying 
the  moneys  arising  from  the  sale  of  perishable  property,  and  so  much  of  the 
personal  property  and  lands  and  tenements,  if  any,  whether  held  by  legal  or 
equitable  title,  as  maybe  necessary  to  satisfy  the  judgment,  3hall  be  sold  by 
order  of  the  court,  under  the  same  restrictions  and  regulations  as  if  the  same 
had  been  levied  on  by  execution ;  and  the  money  arising  therefrom,  with  the 
amount  which  may  be  recovered  from  the  garnishee,  shall  be  applied  to  sat- 
isfy the  judgment  and  coste.  If  there  be  not  enough  to  satisQr  the  same,  the 
judgment  shall  stand,  and  execution  may  issue  thereon  for  the  residue,  in  all 
respects  as  in  other  cases.  Any  surplus  of  the  attached  property  or  its  pro- 
ceeds shall  be  returned  to  the  defendant." 

As  the  proceedings  to  enforce  the  lien  for  rent  by  action  and  at- 
tachment  are  the  same  as  in  other  actions  of  attachment,  the  costB 
followed  the  judgment,  and  no  error  was  committed  in  ordering  the 
proceeds  of  the  attached  property  to  be  applied  to  satisfy  the  costs 
as  well  as  the  judgment.  It  is  claimed  by  plaintiff  in  error  that 
as  the  judgment  was  not  actually  entered  of  record  unttil  the  twenty- 
fourth  day  of  October,  1882,  more  than  four  days  after  the  close  of 
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the  trial,  the  judgment  is  erroneous,  and  reversible  for  irregularity 
and  non-complianoe  with  the  statute.     Stewart  v.  Waite,  19  Kan. 

218,  is  cited  as  decisive  of  this  point.  That  case  is  not  ap- 
*710    plicable,  because  there  the  judgment  was  both  rendered  and  *en- 

tered  one  day  later  than  the  fourth  day  after  the  day  on 
uhich  the  cause  had  been  tried  by  the  justice.  While  ''render"  and 
"'entered"  are  both  used  in  section  115  of  the  justices'  act,  the  only 
construction  that  obviates  all  difficulties  is  to  interpret  the  word  "en- 
tered**  as  used  therein  in  the  sense  of  "rendered."  When  the  judg- 
ment is  formed  in  the  mind  of  the  justice,  and  theu  publicly  an- 
Doanced  by  him,  it  is  "rendered."  In  a  literal  sense,  the  writing- 
up  of  the  judgment  on  the  docket  is  "entering"  it,  but  the  object  of 
the  statute  is  to  deny  to  the  justice  discretion  to  postpone  judgment 
beyond  the  time  prescribed  therein;  and  in  out  opinion  the  form- 
ing of  the  judgment  in  the  mind  of  the  justice,  and  the  .public  an- 
Donncement  thereof  within  the  time  prescribed,  comply  with  the  leg- 
islative intent  of  the  law,  and  satisfy  the  object  thereof.  This  cod- 
stniction  is  supported  by  the  connection  in  which  the  words  "ren- 
der" and  "entered"  are  used  in  the  various  clauses  of  section  115; 
by  the  general  rules  jcontroUing  the  rendition  of  judgments  in  all 
the  courts;  by  the  universal  practice  in  justices'  courts  of  first  ren* 
dering  the  judgment  and  then  entering  or  writing  it  in  full  on  tho 
docket  on  some  day  subsequent  thereto,  as  soon  as  the  engagementis 
of  the  officer  will  permit.  In  the  case  at  bar,  the  trial  was  ended  Oc- 
tober 16, 1882,  and  taken  under  advisement  by  consent  of  parties,  un- 
til October  19, 1882,  at  1  o'clock  p.  m.,  and  on  October  19, 1882,  at  th) 
hour  specified,  the  judgment  was  rendered.  The  fact  that  the  cleri- 
cal work  of  entering  it  on  the  docket  was  not  done  until  the  twenty- 
fourth  of  October,  1882,  does  not  make  the  judgment  erroneous  or 
void.  Section  115,  o.  81,  Gomp.  Laws  1879,  was  substantially  com* 
plied  with,  as  the  judgment  was  rendered  by  the  fourth  day  after  the 
close  of  the  trial,  both  days  inclusive. 

Other  questions  are  presented  in  the  briefs,  but  we  have  already 
taken  more  time  with  this  case  than  it  is  entitled  to,  as  it  appears 
from  the  record  that  the  bill  of  exceptions  was  not  signed  within  ten 

days  from  the  day  on  which  judgment  was  rendered.  Gomp. 
•711    Laws  1879,  c.  81,  §  112a.     Therefore  *there  is  no  sufficient 

transcript  before  us  to  demand  a  consideration  of  the  merits 
of  the  matters  preserved  in  the  bill  of  exceptions. 
The  judgment  of  the  district  court  will  be  affirmed* 
(All  the  justices  concurring.) 
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John  Galbbeath  r.  E.  S.  W.  Drought. 
January  Term,  1888. 

1.  Judgment:  ConclnBlveneBS.     Where  a  district  court  forecloses  a  mort- 

gage upon  real  estate  situated  in  tiie  county  where  the  court  is  held,  and 
has  jurisdiction  of  the  parties  litigant,  and  tiiereafter  confirms  the  sale 
of  the  premises,  upon  the  return  of  the  sheriff  of  the  order  of  sale,  no  dis- 
trict court  of  any  other  county  can,  for  any  supposed  irrt* gularities  or  er- 
roneous rulings,  declare  such  order  and  Judgment  void.^ 

2.  Judicial  Sales:  Conflrmation.    An  order  of  confirmation  is  not  void 

for  want  of  notice  to  the  purchaser  or  assignee,  as  the  sale  of  real  estate 
may  be  confirmed  at  any  time  after  the  sheriff  has  made  his  return  on 
the  execution  or  order  of  sale,  on  the  motion  of  any  person  interested 
therein,  or  on  the  court's  own  motion.^ 

8.  •    The  confirmation  of  the  sale  of  real  estate  relates  back  to  the  date 

thereof. 

4.  :  Tax  Liens:  Confirmation  Delayed.    Where  real  estate  is  sold 

under  execution  or  an  order  of  sale,  and  at  the  date  of  such  sale  taxes 
and  penalties  are  due  thereon,  the  court  confirming  the  sale  shall  direct 
the  sheriff  to  satisfy  all  the  tax  liens  from  the  proceeds  of  the  land, 
and,  if  the  purchaser  at  a  sheriff's  sale  delays  asking  for  a  confirmation 
thereof  until  after  the  tax  liens  existing  at  the  date  of  the  sale  ripen  into 
tax  deeds,  he  cannot  be  heard  to  complain  that  the  property  sold  was  not 
the  property  of  the  defendant,  as  at  the  date  of  the  sale  it  was  subject  to 
the  satisfaction  of  the  judgment,  less  taxes  and  penalties. 

Error  from  Wyandotte  district  court. 

Action  by  Galbreath  against  Drought,  began  February  16,  1881. 

A  demurrer  was  filed  to  the  original  petition,  which  on  April  S,  1881, 

was  sustained.     Leave  was  given  to  file  an  amended  petition,  and 

on  May  8,  1882,  the  following  amended  petition  (omitting  court  and 

title)  was  filed : 

♦712  ♦"The  plaintiff  says  that  on  the  sixth  day  of  May,  1874,  one  F.  C. 
Eanies,  by  the  consideration  of  the  district  court  of  the  state  of  Kan- 
sas, within  and  for  the  county  of  Leavenworth,  Kansas,  did  recover  a  personal 
judgment  against  defendant,  £.  S.  W«  Drought,  in  an  action  then  pending 
in  that  court  wherein  Eames  was  plaintiff  and  Drought  was  defendant.  Said 
judgment  was  for  the  sum  of  9292.22,  and  costs  taxed  at  ;$64,  with  interest 
on  said  judgment  at  the  rate  of  12  per  cent,  per  annum.  Ko  part  of  this  judg- 
ment has  been  paid,  except  a  portion  of  the  costs  paid  in  1881.  Said  judg- 
ment was  recovered  on  a  promissory  note  executed  long  prior  to  the  sixth  day 
of  May,  1874,  by  Drought,  to-wit,  March  5,  1870>  to  £ames,  and  the  payment 
of  which  was  secured  by  a  mortgage  executed  at  the  same  time  on  the  follow- 
ing described  tract  of  land,  which  was  owned  by  Drought  at  the  time  of  the 
execution  of  the  note  and  mortgage,  to- wit,  the  south-west  half  of  the  north- 
east quarter  of  section  24,  township  8>  range  21,  containing  80  acres»  said 
quarter  section  being  divided  by  a  line  running  from  the  south-east  corner 
thereof  to  the  north-west  corner  thereof,  and  situate  in  Leavenworth  county^ 

'See  note  at  end  of  case,  part  1* 
*See  note  at  end  of  case,  part  2. 
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state  of  Kansas.  At  the  time  before  mentioned,  personal  Jadgment  was  ren- 
dered, and  in  the  action  aforesaid  the  court  adjudged  and  ordered  tliat  said 
tract  of  land  be  sold  as  upon  execution,  to  satisfy  said  judgment. 

''Afterwards,  on  the  thirteenth  day  of  July,  1874,  upon  proceedings  duly 
had  upon  special  execution  sued  out  in  the  action  aforesaid  by  Eames  and  di- 
rected to  the  sheriff  of  ttie  county  of  Leavenworth,  the  said  tract  of  land  was 
struck  off  to  Eames  at  a  sheriff's  sale  of  the  same,  upon  a  bid  in  the  sum  of 
1320,  made  by  Eames,  the  sheriff  at  the  time  of  making  the  sale  promising 
Eames  to  report  the  same  and  secure  a  confirmation  thereof  at  the  next  ensu- 
ing term  of  the  district  court  for >  the  county  of  Leavenworth,  Kansas.  At 
tbe  same  time  it  was  also  agreed  by  and  between  the  sheriff  and  Eames  that 
after  the  confirmation  of  said  sale  the  sheriff  would  execute  a  deed  to  said 
tract  of  land  to  Eames,  and  upon  delivery  thereof  Eames  would  pay  all  the 
costs  due  and  to  become  due  in  the  action  aforesaid.  The  sheriff  returned  the 
said  sale,  but  failed  and  neglected  to  move  the  court  for  a  confirmation  thereof, 
and  tbe  sale  was  not  then  confirmed,  nor  was  any  deed^made  to  Eames,  or 
costs  paid  by  the  latter,  as  had  been  agreed  between  the  sheiiff  and  Eames, 

although  the  special  execution  aforesaid  was  returned  satisfied. 
*71S      "On  the day  of ,  1878,  the  said  Eames  was  duly  *ad. 

judged  a  bankrupt  in  proceedings  had  in  the  United  States  district 
court  for  the  Western  district  of  Missouri,  and  on  the  twenty-fifth  day  of  Oc- 
tober, 1878,  J.  D.  S.  Cook,  one  of  the  registers  in  the  said  court  of  bankruptcy, 
duly  conveyed  and  assigned  to  one  F.  W.  Perkins,  a  duly-appointed  assignee 
in  bankruptcy,  in  the  matter  of  F.  C.  Eames,  bankrupt,  all  the  estate,  real 
and  personal,  of  the  said  Eames,  including  all  the  property  of  whatsoever  kind 
be  was  possessed  of,  or  in  which  he  might  be  interested  or  entitled  to  have, 
on  tbe  thirty-firat  day  of  August,  1878,  with  all  his  deeds,  books,  and  papers 
relating  thereto,  excepting  from  said  assignment  such  property  as  was  exempt 
from  the  operation  of  the  laws  of  the  United  States. 

'*0n  the  third  day  of  August,  1881,  the  assignee,  Fred.  W.  Perkins,  did,  for 
a  valuable  consideration  and  by  virtue  of  an  order  duly  made  by  the  district 
court  of  the  United  States  for  the  Western  district  of  Missouri,  duly  assign, 
set  over,  and  transfer  to  the  plaintiff,  John  Galbreath,  all  his  right,  title,  and 
interest  in  and  to  the  judgment  aforesaid,  rendered  on  the  sixth  day  of  May, 
1874,  transferring  to  plaintiff  all  of  the  same  rights,  interests,  claims,  and  de- 
mands that  the  assignee  had  in  and  to  said  judgments,  or  arising  from  or 
growing  out  of  all  proceedings  to  enforce  the  same.  , 

'*0n  the  twenty-fourth  day  of  October  another  execution  was  sued  out  of 
the  district  court  of  the  state  of  Kansas  for  the  county  of  Leavenworth,  and 
directed  to  the  sheriff  of  Wyandotte  county,  Kansas,  in  which  said  last-men- 
tioned county  the  defendant  did  then,  and  has  ever  since,  and  does  now,  re- 
side and  have  his  donucile;  and  the  sheriff  of  the  said  county  made  return  on 
said  execution  that  he  could  find  no  goods  or  chattels  on  which  to  levy  in  the 
connty  of  Wyandotte,  belonging  to  £.  S.  W.  Drought. 

*'0n  the  eighteenth  day  of  April,  1881,  the  assignee  in  bankruptcy,  Fred. 
W.  Perkins,  duly  sued  out  execution  from  the  district  court  afor&^aid,  on  the 
said  judgment  against  the  defendant,  causing  the  same  to  be  directed  to  the 
sheriff  of  the  county  of  Wyandotte,  Kansas,  and  while  this  execution  n\  as  in  the 
bands  of  the  sheriff,  to-wit,  on  the  twenty-second  day  of  April,  1881,  the  de- 
fendant, £.  8.  W.  Drought,  filed  his  motion  in  the  district  court  of  Leaven- 
worth county,  in  the  action  in  which  the  aforesaid  judgment  had  been  ren- 
dered, asking  for  an  order  of  the  cimrt  confirming  the  sheriff's  sale  returned 
as  aforesaid  as  made  July  18,  1874;  and  upon  the  hearing  of  the  motion  the 

court  did,  on  the  twenty-second  day  of  April,  1881,  make  an  order 
^14     confirming  the  sale  returned  as  aforesaid,  and  ^directing  the  sheriff  of 

the  county  of  Wyandotte,  Kansas,  to  return  the  execution  in  his 
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hands,  "which  was  done.  Said  court  also  ordered  the  sheriff  of  the  county  of 
Leavenworth  to  make  a  deed  to  the  premises  sold  as  aforesaid,  and  proof  of 
the  payment  of  the  purchase  bid,  as  before  stated  herein. 

'*  The  said  proceedings  were  had  without  notice  to  the  assignee  or  the  said 

Eames,  and  no  one  appeared  to  oppose  the  same.     On  the day  of 

August,  1881,  and  after  the  assignment  of  the  judgment  to  him  as  before 
stated,  the  plaintiff  filed  his  prcecipe  in  the  district  court  for  the  county  of 
Leavenworth,  Kansas,  for  an  execution  on  said  judgment  directed  to  the 
sheriff  of  the  county  of  Wyandotte,  Kansas;  but  the  clerk  of  that  court  re- 
fused to  issue  the  same,  alleging  said  judgment  was  satisfied.  The  defend- 
ant also  claims  that  said  judgment  has  been  satisfied  by  the  proceedings  afore- 
said, and  is  no  longer  a  lien  on  his  lands. 

"Plaintiff  further  says  that  on  the  thirteenth  day  of  July,  1874,  when  the 
said  Eames  bid  off  the  premises  before  described,  one  David  Schwartz  was 
the  owner  of  two  several  certificates  of  tax  sales,  duly  executed  to  him  by  the 
treasurer  of  the  county  of  Leavenworth,  Kansas,  upon  the  sale  of  said  land 
for  taxes  duly  assessed  against  the  same  while  it  was  owned  by  the  defend- 
ant Drought,  and  by  him    ♦    ♦    * 

"On  the  seventeenth  day  of  June,  1875,  the  clerk  of  the  county  of  Leaven- 
worth, Kansas,  duly  executed  to  Schwartz  two  several  tax  deeds  to  the  tract 
of  land  mortgaged  as  aforesaid  to  Eames,  and  by  him  bid  off  at  the  sheriff's 
sale  on  the  thirteenth  day  of  July,  1874,  which  sale  has  been  confirmed  as 
aforesaid  on  the  twenty-second  day  of  April,  1881;  neither  Eames  northesa:d 
Perkins  had  any  knowledge  of  the  said  certificates  or  tax  deeds,  until  ApriU 
1881,  and  the  said  deeds  were  not  recorded  until  September  24, 1881. 

"On  the  twenty-second  day  of  August,  1881,  the  plaintiff  filed  in  the  oflSce 
of  the  clerk  of  the  district  court  of  the  county  of  Wyandotte,  Kansas,  an  at- 
tested copy  of  the  journal  entry  of  the  said  judgment,  which  was  on  the  said 
day  entered  on  the  appearance  journal  and  transcript  docket  in  said  court  by 
said  clerk,  on  the  twenty-second  dav  of  August.  1881. 

"Defendant  was  and  is  now  the  Owner  of  a  large  amount  of  real  estate  in 
the  couniy  of  Wyandotte,  subject  to  execution,  to- wit:  Lot  No.  20,  in  block 
No.  132,  in  the  city  of  Wyandotte,  together  with  other  real  property  in  the 

said  county. 
*715  "Plaintiff  further  says  that  at  the  time  the  defendant  pro*cured  the 
order  confirming  the  sale  made  July  13,  1874,  the  fact  was  concealed 
from  the  court  making  the  same,  that  the  land  sold  at  said  sale  had  been  sold 
and  deeded  for  taxes  as  before  mentioned,  although  defendant  knew  said  facts, 
and  at  the  time  said  order  was  made  defendant  E.  S.  W.  Drt)ught  paid  all 
the  costs  due  the  oflScers  of  the  said  court  in  the  action  in  which  the  judgment 
of  May  6,  1874,  had  been  rendered,  and  which  were  included  in  said  judg- 
ment for  costs  rendered  on  that  day. 

"Wherefore  plaintiff  prays  that  said  judgment  be  adjudged  a  lien  on  the 
lands  of  defendant  in  the  county  of  Wyandotte,  Kansas,  not  exempt  from  ex- 
ecution; that  it  be  adjudged  that  he  is  entitled  to  have  execution  to  enforce 
the  said  judgment;  and  that  he  have  such  other  and  further  relief  as  may  be 
equitable  and  just,  and  recover  costs.  ** 

On  May  11th,  the  following  demurrer  (omitting  court  and  title) 
was  filed  thereto : 

"Now  comes  the  said  E.  S.  W.  Drought,  defendant,  and  demurs  to  the 
amended  petition  of  plaintiff  herein  filed,  and,  for  cause  of  demurrer,  says:  (1) 
That  said  court  has  no  jurisdiction  of  the  subject-mutter  of  the  action  set  out  in 
the  amended  petition.  (2)  Said  petition  shows  upon  its  face  that  the  matters 
therein  stated  have  been  determined  and  are  pendfing  in  the  district  court  of 
Leaven  woith  county,  in  state  of  Kansas,  between  the  party  from  whom  the 
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plaintiff  clatms  any  right  and  this  defendant.  ^  (8)  The  Judgntent  set  out  and 
mentioned  in  the  amended  petition  appears  from  said. petition  to  have  been 
fuUj  satisfied  by  the  decree  of  the  district  court  of  Leavenworth  county*,  which 
sale  has  been  folly  confirmed  by  said  court  and  conveyed  to  the  purchaser  tin- 
der the  order  of  said  court  of  Leavenworth  bounty,  and  no  cause  is  alleged 
why  this  court  should  interfere  with  the  decrees  and  orders  of  the  court  of 
Leavenworth  county,  or  take  jurisdiction  of  sai4  proceedings.  (4)  The  as- 
signment mentioned  in  the  amended  petition  does  not  give,  nor  could  the 
plaintiff  acquire,  any  right  of  action  to  sue  for  wrongs  committed  on  the  rights 
of  the  assignee  in  bankruptcy,  or  F.  0.  Eames,  before  the  said  transfer.  (5) 
This  court  has  no  jqrisdiction  to  modify,  change,  or  in  any  manner  in- 
terfere with  the  judgment  or  orders  of  the  district  coart  of  Leavenworth 

county.  (6)  This  court  has  no  jurisdiction  to  grant  the  relief  de- 
*716      ^manded  in  said  amended  petition,  a  way  having  been  provided  by 

statute  for  making  a  judgment  rendered  in  one  county  a  lien  upon  the 
real  estate  of  the  defendant  in  another  county,  and  also  for  obtaining  execu- 
tion upon  judgments  rendered  in  this  state.  (7)  Said  amended  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  this  defendant." 

On  the  third  day  of  July,  1882,  this  demurrer  came  on  for  hear- 
mg.  The  court  snatained  the  same.  The  plaintiff  excepted,  and  brings 
the  case  here* 

Natlian  Cree,  for  plaintiff  in  error. 

AUen  d  MeOrew,  for  defendant  in  error. 

HoBTOK,  G.  J.  While  the  prayer  of  the  petition  filed  in  this  case 
is  to  the  effect  that  the  judgment  rendered  in  the  district  court  of 
Leavenworth  connty  on  the  sixth  day  of  May^  1874,  in  favor  of  F.  G. 
Eames,  against  E.  8.  W.  Drought,  and  now  alleged  to  be  owned  by 
the  plaintiff,  may  be  adjudged  a  lien  upon  the  lands  of  the  defendant 
in  Wyandotte  county,  not  exempt  from  sale  npoh  execution,  the  prin- 
cipal object  of  the  action  was  to  vacate  the  order  of  the  district  couirt 
of  Leavenworth  oounty,  of  the  date  of  April  22, 1881,  confirming  the 
fiherifTs  sale  of  real  estate  made  July  18,  1874.  The  objectiolis  to 
that  confirmation  recited,  are  that  it  was  made  without  notice  to  the 
opposite  party,  and  no  one  appeared  to  oppose  the  same ;  further, 
that  on  the  thirteenth  day  of  July,  1874,  "when  Eames  bid  off  the 
premises  at  the  sheriff's  sale,  one  David  Schwartz  was  the  owner  of 
two  several  certificates  of  tax  sales  upon  the  land  for  taxes  assessed 
against  it,  and  that  on  the  seventeenth  day  of  June,  1875,  the  c6unty 
clerk  of  Leavenworth  county  executed  to  the  said  Schwartz  two  sev- 
eral tax  deeds  thereon,  which  said  tax  deeds  were  recorded  Septem- 
ber 24,  1881. 

In  the  first  place,  we  do  not  think  that  the  orders  and  judgments 
*717    of  the  district  court  of  Leavenworth  county  could  be  ^oorrected 

in  this  manner  by  the  district  court  of  Wyandotte  oounty;  nor 
do  we  think  the  district  court  of  Wyandotte  could,  in  proceedings  of 
this  character,  declare  the  orders  and  judgments  of  the  district  court 
in  the  action  of  Eames  against  Drought  irregular  or  void.     The  dis- 
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trict  court  of  Leavenworth  connty  had  jnrisdiotion  of  the  subject- 
matter  of  the  action^  and  of  the  parties  litigant  therein,  and,  however 
irregular  or  erroneous  its  proceedings  may  be,  no  district  court  of  any 
other  county,  for  supposed  irregularities  or  erroneous  rulings  or  in- 
equitable conclusions,  can  declare  its  order  and  judgment  to  be  void, 
or  perpetually  enjoin  the  same.  The  only  way  to  correct  the  errors 
of  the  district  court  of  Leavenworth  county,  if  any  there  be,  is  to  ap- 
ply to  that  court  or  this  court,  by  petition  in  error.  Meixell  v.  Kirk- 
Patrick,  28  Kan,  *31.5. 

The  order  of  confirmation  of  April  22,  1881,  was  not  void  for  want 
of  notice  to  Eames  or  his  assignee.  A  sale  of  real  estate  may  be  con- 
firmed at  any  time  after  the  sheriff  has  made  his  return  to  the  exe- 
cution or  order  of  sale,  and  on  the  motion  of  any  person  interested 
therein,  or  on  the  court's  own  motion,  and  with  or  without  the  con- 
sent of  the  sheriff;  and  the  confirmation  of  the  sale  relates  back  to 
the  date  thereof.  Code,  §  458;  Ferguson  v.  Tutt,  8  Ran.  *a70; 
Johnson  v.  Lindsay,  27  Kan.  *514;  Baker  v.  Hall,  ante,  *617. 

According  to  the  petition,  the  delay  in  asking  for  the  order  of  con- 
firmation was  the  result  of  the  negligence  of  Eames,  or  his  assignee. 
F.  W.  Perkins.  For  this  delay  Drought  was  not  responsible.  As 
Drought  paid  all  the  costs,  and  as  the  original  judgment  was  for  the 
sum  of  $292.22  only,  the  sum  of  $320  bid  for  the  land,  fully  equalled 
the  judgment.  It  is  contended,  bowciver,  that  on  account  of  the  tax 
deeds  of  the  date  of  June  17,  1876,  recorded  September  24,  1881. 
Eames  was  not  bound  by  his  bid,  as  the  tax  liens  were  sufficient 
grounds  for  releasing  him  therefrom.  Further,  as  Drought  had  no 
title  to  the  real  estate  described  in  the  petition  at  the  date  of  con- 
firmation, plaintiff  is  entitled  to  have  that  order  adjudged 
*718  void.  Not  so.  Eames  was  the  mort*gagee,  and  might  have 
paid  the  taxes  upon  the  premises,  or  redeemed  the  land  so  sold 
for  taxes,  at  any  time  before  his  judgment;  and  the  taxes  so  paid 
might  have  been  included  in  the  judgment  rendered  on  the  mortgage. 
Gen.  St.  1868,  c.  107,  §  135.  Further  than  this,  if  he  had  not  re- 
deemed before  judgment,  as  the  tax  liens  had  not  ripened  into  tax 
deeds  on  the  day  of  sale,  and  for  many  months  thereafter,  he  migbt 
have  obtained  a  confirmation  of  the  sale  at  the  term  of  court  follow- 
ing his  purchase,  and  had  the  sheriff  directed  to  satisfy  all  tax  liens 
from  the  proceeds  of  the  land.  Gen.  St.  1868,  o.  107,  §  40.  The 
judgment  and  interest  up  to  the  day  of  sale  were  less  than  $800; 
the  amount  bid  for  the  land  was  $320.  The  amount  of  taxes  doe  at 
the  date  of  sale  is  not  set  forth  in  the  petition,  and,  for  aught  that 
appears  therein,  the  proceeds  of  the  land  may  have  been  sufficient  to 
discharge  the  taxes  and  penalties,  and  also  the  judgment  other  than 
the  costs. 

The  judgment  of  the  district  court  sustaining  the  demurrer  will  be 
affirmed. 

(All  the  justices  concurring.) 


Ai^ 
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NOTE. 

1.  Every  Jndgment,  whether  obtained  throngh  fraud  or  not,  la  valid  and  binding,  and 
oonclinive  as  to  all  parties  thereto  and  their  privies,  until  reversed,  vacated,  set  a^ide, 
or  perpetually  enjoin ed  by  soui e  proceeding  iusti tuted  di rectly  (or  t  hat  purpose,  tii nip- 
son  V.  Kimberlin,  12  Kan.  *580 ;  Ogden  v.  Walters,  Id.  *291.  it  cannot  be  attarlced  col- 
laterally.  Faine  V.  Spratley.  5  Kan.  *541.  A  judgment  is  not  like  negotiable  paper. 
It  may  be  assigned,  but  will  still  be  snl^eot  to  all  ol  the  defenses,  counter-claims,  or  set- 
offs which  the  judgment  debtor  might,  at  the  time  of  the  assignment,  have  against  it. 
Turner  v.  Crawford,  14  Kan.  •SOS. 

Where  a  court  has  jurisdiction  over  the  subject-matter  of  an  action,  and  over  the  per- 
sons in  the  case,  no  error  in  its  exercise  can  make  the  judgment  void.  Burke  v.  Wheat, 
22  Kan.  *722.  A  decree  binds  the  parties  and  those  who  are  privies  in  estate,  but  does 
not  conclude  third  parties  or  any  who  are  strangers  to  the  record,  and  deriving  no  title 
froui  any  party  thereto.  £rviu  v.  Morris,  26  Kan.  *664.  Where  a  person  is  a  Uicre 
volunteer  at  the  trial  of  an  action  in  the  district  court,  and  has  no  legal  right  to  con- 
trol the  proceedings  in  the  action,  or  make  any  defense  or  examine  the  witnesses  or 
prosecute  proceed! n^cs  in  error  from  the  rulings  and  judgment  in  the  case,  such  person 
ts  regarded  as  a  stranger  to  the  cause,  and  is  not  concluded  by  the  judgment  rendered 
thendn.    Wilkie  v.  Uuwe,  27  Kan.  «518. 

Wiiere  a  court  of  record  has  jurisdiction  of  the  parties  and  the  subject-matter,  its 
jodginent  is  operative  and  conclusive  until  vacated  or  reversed,  no  matter  if  rendered 
without  proper  proof,  or  it  be  otherwise  erroneous.  Gamer  v.  State,  28  Kan.  ^790. 
Where  a  district  court  has  jurisdiction  of  the  subject-matter  of  an  action  and  of  the 
parties  litigant  therein,  and  does  not  transcend  its  jurisdiction  in  rendering  judgment 
therein,  its  judgment  is  not  void,  however  irregular  or  erroneous  some  of  Its  proceed- 
ingn  may  be;  and  no  district  court  of  any  other  county  can,  for  any  supposed  irriegu- 
laritiesor  erroneous  rulings  or  inequitable  conclusions,  declare  such  judgment  to  be 
void,  or  perpetually  enjoin  the  same.    Meixell  v.  Kirkpatrick,  28  Kan.  *315. 

Where  a  court  of  record,  having  jurisdiction,  renders  a  judgment  upon  a  petition 
filed  before  it  against  a  delendant  upon  default  of  answer,  and  the  statute  requires  the 
court  in  tbe  particular  proceeding  to  take  evidence,  and  make  special  findings,  and  the 
court  MU  to  comply  with  the  statutory  requirements,  the  judgment  at  most  is  errone- 
ous, not  void.    Gamer  v.  State,  28  Kan.  *790. 

iJi  action  may  be  maintained  to  perpetually  enjoin  the  enforcement  of  a  judgment 
irocared  through  fraud  of  parties  for  the  purpose  of  defrauding  a  third  person,  and 
such  third  person  may  maintain  such  action  in  an^  county  in  which  the  attempt  is 
oiade  to  put  the  ft^udulent  judgment  in  force  to  his  injury,  fiusenbark  v.  Busenbark, 
33  Kan.  572,  7  Pac.  Rep.  245. 
2.  See  note  to  New  England  M.  8.  Co.  v.  Smith,  25  Kan.  «622. 


■ 

Herman  Markson,  Adm*r^  etc.,  v.  F.  Eothman. 

January  Term,  1883. 

1'  FleadingB:  Matters  of  Defense:  Failure  to  Plead.  Where  mattera 
of  defense,  tending  to  establish  the  release  and  discbarge  of  the  claim  sued 
on,  exist  prior  to  the  trial,  and  the  defendant  fails  to  set  them  up  in  his 
answer  or  by  supplemental  pleadings,  and  no  excuse  is  given  for  such 
omission  or  neglect,  the  tiial  court  rendering  the  judgment  commits  no 
error  in  refusing,  after  the  rendition  of  the  judgment  in  favor  of  the 
plaintiff,  to  allow  the  defendant  to  attempt  to  establish  by  affidavits  that 
the  cUiim  was  paid  and  settled  before  the  trial. 

1  Case  at  Bar:  Jndginent  Properly  Entered.    On  January  5»  1874,  K. 
owned  a  promissory  note  given  by  M.  to  K.,  which  note  was  then  due. 
On  that  day  K.  commenced  an  action  against  M.  on  the  note,  and  at- 
tached ceitain  lands  belonging  to  M.    On  May  29, 1874,  K.  obtained 
^19    a  ^judgment  in  his  favor  against  M.  for  the  amount  ot  the  note,  and 
at  Uie  same  time  obtained  an  order  that  the  attached  property  should 
be  sold  to  satisfy  the  judgment,  with  interest  and  costs.    On  October  1, 
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1874»  an  execution  was  issued  on  the  judgment,  knd  the  attached  prop- 

.  erty  was  levied  on  and  offered  for  sale,  but  was  not  sold  for  want  of  bid- 
ders«  On  December  10,  1874,  M.  died,  and  on  May  7,  1875,  H.  was  ap- 
pointed and  qualified  as  administrator  of  M/s  estate.  H.  gave  notice  of 
his  appointment  and  qualification.  On  August  17,  1875,  S.  commenced 
his  action  against  K.  and  others,  on  a  promissory  note  and  mortgage  given 
by  M.  in  his  life-time  to  S.  The  mortgage  conveyed  the  same  land  which 
K.  had  previously  attached.  The  administrator,  the  widow,  and  the  heirs 
of  M.,  and  all  persons  interested  in  the  estate  of  M.,  and  in  the  subject- 
matter  of  this  action,  were  made  parties.  On  November  8,  1875,  K.  an- 
swered, setting  up,  by  way  of  cross-petition  and  counter-claim,  all -the 
facts  constituting  his  claim  against  the  estate  of  M.,  and  asking  by  way 
of  affirmative  relief  that  he  be  adjudged  to  have  a  first  and  prior  lien  upon 
the  premises  mentioned  in  the  petition  for  the  amount  of  his  judgment. 
Interest,  and  costs;  that  S.'s  pretended  claim  and  mortgage  be  declared 
fraudulent  and  void;  that  the  amount  of  K.'s  judgment  be  first  paid  from 
the  proceeds  of  the  sale  of  the  lands ;  and  for  all  other,  further,  and  proper 
relief  in  the  premises.  On  May  29,  1877.  H.,  as  administrator,  filed  an 
^  amended  answer,  alleging  that  the  notes  and  mortgage  of  S.  were  exe- 
,', !  cuted  without  consideration;  that  they  were  fraudulently  executed  for 
!>  the  purpose  and  with  the  intent  to  hinder,  delay,  and  defraud  the  credit- 
ors of  M. ;  that  the  promissory  notes  had  been  paid ;  and  that  the  plaintiff 

' '  was  not  the  real  party  in  Interest  in  the  suit.  Held,  that  the  district 
court  did  not  err  in  entenng  a  judgment  for  K.  against  H.,  as  administra- 

:  tor,  for  the  full  amount  of  his  j  udgment  agai  nst  M.,  with  interest  and  costs, 
and  in  directing  that  the  real  estate  described  in  the  pleadings  should 
be  sold,  and  the  proceeds  applied  to  the  satisfaction  of  the  judgment  of 
K.,  iifter  the  costs  of  the  action  and  the  taxes  on  the  premises  had  been 

..paid.,    Kothman  v.  Skaggs,  ante,  *5. 

8.,  Judgment:  Foreclosure:  Liens:  Priorities.  "Where  proceedings  are 
commenced  in  the  district  court  to  foreclose  a  mortgage  executed  by  a 
mortgagor,  deceased,  and  one  of  the  defendants  is  the  administrator  of 
the  intestate,  another  defendant  may  set  up,  by  way  of  cross-petition  and 
counter-claim,  a  judgment  on  the  premises  sought  to  be  foreclosed,  and 
upon  the  establishment  Of  such  judgment,  and  the  invalidity  of  the  al- 
leged mortgage,  may  obtain  a  decree  adjudging  the  judgment  a  first  lien 
upon  the  premises,  and  may  also  obtain  an  order  for  the  sale  of  the  prem- 
ises, and  an  application  of  the  proceeds  thereof  to  satisfy  the  judgment 
and  costs.  Brenner  v.  Bigelow,  8  Kan.  *497;  Shoemaker  v.  Brown»  10 
Kan.  *383. 

4. .    Other  matters  considered  and  discussed. 

*720     *Error  from  Leavenworth  district  court. 

December  16, 1882,  in  the  district  court,  defendant,  Eothman, 
recovered  a  certain  judgment  against  Markson,  as  administrator^ 
etc.,  who  brings  the  case  here.  The  facts  fully  appear  in  Eothman 
y«  SkaggSy  ante^  *5-*18,  and  in  the  opinion  infra. 

H.  W.  Ide,  for  plaintiff  in  error. 

H'.  2\  Oreen,  for  defendant  in  error. 

HoBTOK,  G.  J^  After  the  decision  of  this  court  had  been  rendered 
in  Ebthman  v.  Skaggs,  ante^  *5  et  seq.,  and  on  December  16,  1882, 
Epthtnan,  by  his  attorney,  presented  to  the  court  below  the  mandate 
off  this  CQurt.  reversing  the  judgment  of  that  court,  and  direoting 
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jadgment  to  be  rendered  in  favor  of  'Eoihman  as  prayed  for  in  his 
answer.  Thereupon  the  district  court  entered  a  personal  judgment 
for  Eothman  against  Herman  Markson,  as  administrator  of  the  es^ 
tate  of  J.  J.  Myers,  deceased,  for  the  fall  amount  of  the  judgment 
rendered  in  favor  of  Kothman  against  Myers,  on  May  29,  1874,  with 
interest  and  costs,  and  directed  that  the  real  estate  upon  which  tbe 
judgment  was  a  lien  should  be  sold,  and  the  proceeds  distributed  by 
the  ojficer  making  the  sale,  to  pay — First,  the  costs  in  the  proceeds 
ings  in  Skaggs  v.  Myers  et  aL,  as  hereafter  to  be  taxed;  second,  the 
taxes  on  the  premises;  third,  the  judgment  of  Eothman.  It  was  also 
ordered  that  the  remainder  of  tbe  proceeds,  if  any,  be  brought  into 
court  for  further  disposition.  Markson  excepted,  and  brings  the  case 
here  for  review. 

Upon  the  presentation  of  the  mandate  of  this  court  to  the  court 
below,  Markson  presented  his  motion  to  so  change  and  amend  the 
journal  entry  in  the  original  case  of  E.  H,  Skaggs  v.  J.  J.  Myers, 
Herman  Markson,  as  Administrator  of  the  Estate  of  J.  J  My* 
*721  ers,  deceased ,  F.  Eothman,  et  ah,  as  to  show  the  *  judgment 
in  favor  of  F.  Eothman  against  J.  J.  Myers  had  been  fully 
paid  off,  settled,  and  discharged.  In  support  of  this  motion  he  pre- 
bented  an  affidavit  of  T.  A.  Hurd  that  he  was  the  attorney  of  E.  H. 
Skaggs  in  the  action  of  Skaggs  v.  Myers  et  aL;  that  Myers,  about 
January  5,  1874,  told  him  the  claim  of  EotHman  was  in  process  of 
settlement,  and  would  be  settled  on  his  return  to  Texas;  that  some 
time  after  this  suit  was  commenced  the  widow  of  Myers  told  him 
Kothman's  claim  had  been  settled  by  her  husband,  as  the  latter  had 
informed  her;  also  that  he  had  an  indistinct  recollection  he  had  been 
informed  in  some  other  way  that  Myers  bad  settled  the  claim  of  Eoth- 
man in  his  life-time;  then  bis  own  affidavit  that  tbe  widow  of  J.  J. 
Myers,  deceased,  told  him  in  Leavenworth  city,  in  tbis  state,  since 
the  suit  of  Skaggs  against  Myers  was  commenced,  that  the  debt  of 
Eothman  against  Myers  had  been  fully  paid  off  and  discharged,  and 
that  her  husband  so  told  her  on  his  death  bed.  The  court  overruled 
the  motion. 

The  complaint  against  this  ruling  is  not  well  founded.  J.  J.  Myers 
died  about  six  months  after  the  judgment  of  Eothman  was  rendered 
against  him.  The  action  of  E.  H.  Skaggs  against  Myers,  Markson, 
Kothman,  et  aL  was  commenced  about  August  19,  1875,  a  little  over 
eight  months  after  the  death  of  J.  J.  Myers.  The  answer  of  Eoth- 
man, by  way  of  cross-petition  and  counter-claim,  was  filed  Novem- 
ber 8, 1875,  and  the  amended  answer  of  Markson  was  not  filed  until 
May  29,  1877.  From  these  dates  and  facts  it  is  clearly  apparent 
that  tbe  judgment  of  Eothman  against  J.  J.  Myers  had  not  been  paid 
or  settled  since  the  trial  of  the  action  of  Skaggs  v.  Myers,  Markson, 
Kothman,  etaL,  which  was  concluded  April  80,  1881.  Therefore 
Markson  was  not  asking  by  his  motion  and  affidavits  the  privilege  to 
show  any  matter  of  discharge  or  settlement  which  had  transpired 
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BiBce  the  rendition  of  the  jndgment,  that  made  it  ineqaitabl 
onjuBt  it  should  be  enforoed.  The  affidavits  in  support  of  th 
tion  were  vague  and  nnsatiBfaotory,  based  nholly  upon  hearsay 
omitted  to  establish  any  excuse  on  the  part  of  Markson  for  d( 
ting  forth,  by  answer  or  otherwise,  the  alleged  paymen 
'722  "settlement  of  the  Kothman  claim  and  judgment  prior 
trial  in  Skaggs  v.  Myers,  Markson,  Eothman,  et  nl.,  s 
December  term  of  the  court  for  1880.  See  McMillan  v.  Baki 
Kan.  *S0. 

It  is  also  Di^ed  that  the  court  erred  in  rendering  a  judf 
against  Markson,  as  administrator  »f  the  estate  of  i.  J.  Myet 
ceased,  for  any  sum  whatever.  The  prayer  of  the  answer  fili 
Kothman  in  Skaggs  v.  Myers  et  al.,  was  to  the  effect  that  he  I 
judged  to  bave  a  hrst  and  prior  lien  upon  the  premises  ment 
in  the  petition  for  the  amount  of  his  judgment,  interest,  and  i 
thai  Skngg'a  pretended  claim  and  mortgage  be  declared  fraud 
and  void;  that  the  amount  of  Kothman's  judgment  be  first  paid 
the  proceeds  of  the  sale  of  the  lands;  and  for  all  other,  further 
proper  relief  in  the  premises. 

We  decided  in  Kothman  v.  Skaggs,  supra,  that  the  jndgme 
Eothman  was  one  tbat  might  at  any  time  within  one  year  from 
Myer's  death,  or  from  the  appointment  of  his  administrator,  1 
vived  against  the  repre'seotatives  and  successors  of  the  deceased 
this  without  their  consent;  and  when  so  revived  it  would  be  re 
with  all  its  attributes,  with  all  its  force  and  efficacy,  and  with  e 
thing  which  it  poBsessed  on  the  day  prior  to  the  decease  of  the 
ment  debtor;  and  such  judgment,  while  so  subsietiDg  and  witbi 
year  after  the  judgment  debtor's  decease,  might  also,  withoul 
formal  revivor,  be  used  as  the  foundation  for  an  action  agains 
representatives  or  the  successors  of  the  deceased,  or  it  might  be 
as  the  foundation  for  affirmative  relief  in  any  proper  action  in  i 
Kothman  might  be  adefendant;  and  if  used  as  the  foundation  f 
action,  or  as  tbe  foundation  for  affirmative  relief,  before  being  b 
or  impaired  by  any  statute  of  limitation,  there  would  be  no  neoi 
for  any  formal  revivor  under  the  Civil  Code,  for  snch  nse  woni 
Bwer  substantially  tbe  same  purpose  as  a  formal  revivor,  and  no 
ute  of  limitation  would  run  against  tbe  judgment  or  the  jud^ 
lien  pending  the  litigation,  so  as  to  bar  or  impair  eith« 
*728  judctment  or  the  jndgment  lien  in  any  respect  what' 
This  decision  fally  justified  the  order  of  the  district  oonrl 
the  judgment  of  Kothman  against  J.  J.  Myers,  rendered  on  the  I 
tieth  day  of  May,  1874,  with  all  interest  thereon,  was  a  first  lii 
the  real  estate  described  in  the  petition  of  Skaggs  v.  Myers,  i 
son,  Kothman,  et  al.,  and  that  Eothman  was  entitled  to  have  at 
cover  of  Markson,  as  tbe  administrator  of  the  estate  of  J.  J.  M 
deceased,  the  amount  of  that  judgment,  with  interest  and  costs, 
vided  the  pleadings  in  the  case  of  Skagga  v.  Myers  et  al.  were 
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eient  whereon  to  base  {he  judgment  00  rendered.  We  tbink  they 
were  snffioiently  fnU  to  support  the  judgment.  The  answer  of  Eoth- 
man  set  up  substantially  the  facts  authorizing  a  formal  revivor  of  his 
jadgment.     Eothman  v.  Skaggs,  ante^  *5-*18. 

Another  objection  made  to  the  order  of  the  district  court  is  that  the 
officer  making  the  sale  has  no  right  to  pay  the  judgment  of  Eothman. 
It  is  urged  that  while  the  court  may  proceed  and  sell  the  land  on 
which  the  judgment  against  the  deceased  judgment  debtor  was  a  lien, 
that  that  is  as  far  as  it  can  go ;  that  the  money  realized  from  the  sale  of 
the  lands  must  go  into  the  hands  of  the  administrator;  that  the  creditor 
mast  go  before  the  probate  court,  and  thereget  his  debt ;  that,  before  the 
jadgment  rendered  against  the  deceased  in  his  life-time  shall  be  sat- 
iBfied,  all  funeral  expenses,  expenses  of  the  last  sickness  of  the  de- 
ceased, and  the  expenses  of  administration,  must  be  first  paid.  These 
matters  were  argued  and  presented  to  us  upon  a  motion  for  a  rehear- 
ing in,  the  case  of  Eothman  v.  Skaggs  et  aL,  and  disposed  of  ad- 
versely thereto.  It  was  long  ago  decided  by  this  court  that  it  could 
not  have  been  intended  by  the  legislature  to  limit  in  any  respect  the 
jarisdiction  of  the  district  court  by  passing  the  acts  conferring  juris- 
diction upon  probate  courts.  It  was  simply  intended  by  such  acts  to 
confer  jurisdiction  upon  the  probate  courts,  and  to  leave  the  other 
courts  to  exercise  just  such  jurisdiction  and  powers  as  other  statutes 
had  given  or  should  give  to  them.     Shoemaker  v.  Brown,  10  Ean. 

♦388. 
*724  "A  mortgage  may  be  foreclosed  in  the  district  court,  al*though 
the  defendant,  or  one  of  the  defendants,  should  be  an  admin- 
istrator, and  a  foreclosure  judgment  rendered  in  the  district  court 
against  the  deceased  in  his  life-time  may  be  revived  in  the  same  court 
after  his  death,  against  his  administrator  and  heirs."  Brenner  v. 
Bigelow,  8  Ean.  ♦497. 

The  question  concerning  the  prior  satisfaction  of  the  funeral  ex- 
penses and  expenses  of  the  last  sickness  of  the  deceased,  and  the  ex- 
penses of  administration,  were  not  in  issue  in  the  case  of  Skaggs  v. 
Meyers  et  a2.,  nor  were  those  expenses  referred  to  in  the  original  an- 
swer, or  in  the  amended  answer  of  Markson,  or  in  any  of  the  plead- 
ings.   They  are  not  properly  before  us  now. 

Eothman  has  attached  a  cross-petition  to  the  proceedings  in  error 
prosecuted  in  this  court  by  Markson,  as  the  administrator  of  the  es- 
tate of  J.  J.  Myers,  and  complains  of  the  action  of  the  district  court 
because  it  did  not  render  judgment  in  his  favor  against  the  widow 
ftnd  children  of  J.  J.  Myers,  deceased.  This  upon  the  ground  that, 
SB  certain  rents  had  been  collected  from  the  lands  owned  by  J.  J. 
Myers  in  his  life-time,  after  his  death  the  heirs  were  bound  to  pay 
ihe  debts  of  their  ancestor  to  the  extent  of  those  rents.  It  appears, 
however,  from  the  findings  of  the  trial  court,  that  the  only  rents  re- 
ceived were  those  collected  by  Markson.  Neither  the  widow  nor  the 
children  of  J.  J.  Myers,  deceased,  have  received  any  of  the  rents;  and 
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the  question  whether  the  rents  so  oollected  and  received  by  Markson 
can  be  applied  towards  the  satisfacition  of  the  judgment  of  Kothman 
was  not  before  the  district  court  for  adjudication,  and  is  not  now 
before  us.  We  therefore  have  no  opinion  at  this  time  to  express 
thereon.     *' Sufficient  unto  the  day  is  the  evil  thereof." 

In  the  oral  argument  it  was  contended  that  the  district  court  had 
charged  in  the  order  of  distribution  all  of  the  costs  in  the  action  of 
Skaggs  V.  Myers  et  aL,  upon  the  proceeds  arising  from  the  sale  of  the 
lands.  We  do  not  so  interpret  the  order.  In  the  judgment  rendered 
April  30,  1881,  in  Skaggs  v.  Myera«t  aL,  it  was  adjudged  that  the 
notes  and  mortgages  set  forth  in  the  petition  and  in  the  an- 
^735  swer  of  E.  M.  Skaggs  *were  fraudulent,  null,  and  void,  and 
that  they  were  not  any  lien  whatever  upon  the  premises  de- 
scribed in  the  petition  and  answer.  And  it  was  further  decreed  in 
that  judgment  that  the  defendants,  excepting  E.  M.  Skaggs,  recover 
of  and  from  the  plaintiff,  E.  H«  Skaggs,  and  the  said  defen4ant  £. 
M.  Skaggs,  all  their  costs  in  their  behalf  expended,  and  that  execu- 
tion issue  therefor*  This  judgment  for  costs  against  E.  H.  Skaggs 
and  E.  M.  Skaggs  has  never  been  reversed  or  set  aside,  and  these 
costs  are  no  lien  upon  the  premises  decreed  to  be  sold« 

The  order  and  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


L.  FuLLAM  ^  Go.  V.  Abrahams  &  Epstine  and  another. 

January  Term,  1883. 

1.  Partnership:  Gtonishment:  Prior  Bight.    Where  a  partnership,  and 

all  the  members  thereof,  are  insolvent,  and  a  firm  creditor  garnishes  the 
debtor  of  one  of  the  members  of  the  firm,  which  debtor  holds  a  fund  be- 
longing to  such  member,  and  subsequently  a  creditor  of  such  member 
garnishes  the  same  debtor,  but  neither  creditor  obtains  the  possession  of 
such  fund,  held  that,  as  between  the  creditor  of  the  firm  and  the  creditor 
of  such  member,  the  creditor  of  the  firm  has  the  prior  right  to  such  fund. 

2.  :    Rule:   Exceptions:    Partnership   Creditors:  Prior   Lien. 

The  rule  is  well  settled,  where  other  things  are  equal,  that  the  property 
of  a  partnership  firm  must  be  first  applied  to  the  payment  of  the  partner- 
ship debts,  and  the  property  of  an  individual  member  of  the  firm  must 
be  first  applied  to  the  payment  of  the  debts  of  such  individual  member; 
but  tills  rule  is  often  held  not  to  apply,  as  against  the  partnership  cred- 
itors, where  the  partnership,  or  both  the  partnership  and  all  the  members 
thereof,  are  insolvent;  and  the  rule  never  applies  as  against  the  partner- 
ship creditors,  where  they  have  obtained  a  prior  lien  upon  the  property  of 
one  of  the  individual  members;  and  where  the  partnership  creditors 
have  obtained  a  garnishment  lien,  as  Indicated  in  the  first  number  of 
this  syllabus,  such  lien  is  the  prior  lien.^ 

^See  note  at  end  of  casei 
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*726    *Brror  from  Lyon  district  oourt. 

Aotion  brought  by  L.  Fullam  &  Co.  against   Abrahams  & 
Epstine,  a  firm  composed  of  A.  E.  Abrahams  and  E.  Epstine,  to 
recover  upon  a  promissory  note  for   $815  and   interest.     Epstine 
was  individually  indebted  to  Peyton,  Sanders  &  Peyton,  v?bo  inter- 
pleaded in  the  action.     Heritage,  who  had  in  his  hands  moneys 
belonging  to  Epstine,  was  garnished  by  the  plaintiffs  and  subse- 
quently by  the  interpleaders.     December  11,  1882,  the  district  court 
overruled  plaintiffs'  demurrer  to  the  interplea;  and  thereupon  they 
tiled  their  reply  thereto,  alleging  that  "the  firm  of  Abrahams  &  Ep- 
stine is  wholly  and  totally  insolvent,  as  are  also  both  members  of  said 
firai."     A  general  demurrer  to  this  reply  was  sustained;  and  there- 
upon the  court  ordered  and  adjudged  that  ''the  garnishee,  L.  T.  Her- 
itage, who  has  heretofore  answered  that  he  had  in  his  hands,  of  the 
money  belonging  to  defendant  E.   Epstine,  the   sum  of  one  hun- 
dred and  one  and  39*100  dollars,  pay  the  same  forthwith  into  court, 
and  that  said  sum  be  distributed  as  follows :     To  the  interpleaders, 
Peyton,  Sanders  &  Peyton,  the  sum  of  forty-six  55-100  dollars,  with 
interest  thereon  at  seven  per  cent,  from  February  23,  1882;  and  the 
remainder  of  said  snm  to  the  plaintiffs  herein;  to  which  order  of  dis- 
tribution the  plaintiffs  at  the  time  excepted.''     Fullam  &  Go.  bring  the 
cas^  to  this  court. 

Cunnhigham  dt  MeCartyy  for  plaintiffs  in.  error. 

Peyton,  Sanders  it  Peyton,  for  defendants  in  error* 

YALBMTiNEy  J.  The  Only  question  involved  in  this  case  is  as  fol- 
lows: As  between  a  creditor  of  an  insolvent  partnership  firm,  (the 
individual  members,  as  well  as  the  firm,  being  insolvent,)  and  a  cred- 
itor of  a  member  thereof,  who  has  >the  prior  right  to  a  fund  belong- 
ing to  such  member  and  in  the  hands  of  his  debtor, — ^the  creditor  of 
the  firm,  who  has  first  garnished  the  debtor,  or  the  creditor  of  the 

member,  who  has  subsequenldy  garnished  the  debtor, — where 
*727    neither  creditor  has  *yet  obtained  the  possession  of  the  fnnd  ? 

This  question  must  be  answered  in  fayor  of  the  partnership 
creditor.  But  before  we  proceed  further  we  think  it  will  be  proper  to 
state  some  preliminary  matters.  In  this  state  "all  contracts  which 
by  the  common  law  are  joint  only,  shall  be  construed  to  be  joint  and 
several;"  and  **in  all  cases  of  joint  obligations  and  joint  assumptions 
of  copartners  or  others,  suits  may  be  brought  and  prosecuted  against 
anyone  or  more  of  those  who  are  liable."  Gomp,  Laws  1879,  p.  209, 
\\  1,  4.  And** judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  morex>f<  several  defend- 
ants." Civil  Code,  §  396.  See,  also,  Alvey  v.  Wilson,  9  Kan.  *405 ; 
Williams  y.  Mntbershaugh,  post,  *730.  And  the  garnishment  lien 
attaches  when  the  garnishee  is  sewed  with  notice  of  garnishment.' 
Civil  Code,  §  206.  As  between  creditors  of  a  partnership  firm  and' 
oreditore«pf  the  iadividual  members  thereoi,  we  suppose  tfactt  tbe  rute- 
iB  well  iiettled,  where  othec  things  are  eqtiai/that  the  pto^iesty  <^itti^' 
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partnership  mnst  first  be  applied  to  the  payment  of  partaership  del 
and  that  the  property  of  the  individaal  members  must  first  be  ■■ 
plied  to  the  payment  of  the  debts  of  such  individual  members.  Bwit 
V.Smith,  85  Iowa,  269;  Bodgera  v.Merandii,70hioSt.  179;  Glass  i 
V.  Ludlum,  8  Kan.  Ml.  •50;  Northern  Banli  of  Kentucky  v.  Kei2 
oAmer.  Lan  Beg.  75;  Davisv.  Howell,  33  N.J.  Eq.  72;  Toombs 
Hill,  -18  Ga.  371;  Kuhne  v.  Law,  14  Rich.  Law,  20;  McCuUoh 
Daxhiell,  1  Harr.  &  G.  96;  McCormick's  Appeal,  55  Pa.  St.  252 
WaJt,  Act.  &  Def.  148, 149.  Bat  this  rnle  ia  often  held  not  to  ap] 
as  against  the  partnership  creditors,  where  the  partnership,  or  b< 
the  partnership  and  all  the  members  thereof,  are  insolvent;  and  t 
rule  never  applies  as  against  the  partnership  creditors  where  tb 
have  obtained  a  prior  lien  upon  the  property  of  one  of  the  indiridi 
members.  Allen  v.  Wells,  23  Pick.  450;  Stevens  v.  Perry,  ll3  Ma 
380;  Gillaepy  v.  Peck,  46  Iowa,  461 ;  Cummiug's  Appeal,  25  Pa.  i 
268;  Meech  v.  Allen.  17  N.  Y.  800;  Cleghorn  v.  Insuran 
*728  Bank,  9  Ga.  S19 ;  Baker  v.  Wimpee,  19  Ga.  87 ;  Dan'ham 
Hanna,  IS  Ind.  270;  Wisham  v.  Lippincott.  9  N.J.  Eq.  35 
Howell  V,  Teel,  29  N.  J.  Eq.  490;  Emannel  v.  Bird,  19  Ala.  59 
Bardwell  t.  Perry,  19  Vt.  ^92 ;  5  Wait,  Act.  &  Def.  148,  and  oae 
there  cited.  , 

Some  of  the  foregoing  anthorities  refer  to  attachment  liens,  sor 
of  tbem  to  judgment  liens,  and  others  to  exeontion  liens.  In  t 
present  case,  and  under  the  laws  of  this  state,  the  partnership  ere 
itor  had  a  right  to  sue  the  partnership  or  any  one  or  more  of  its  mei 
hers,  and  bad  a  right  to  obtain  an  attachment  in  the  case  against  ai 
one  or  more  of  its  members.  Williams  v.  Mathersbaagh,  pott,  *73 
And  be  had  a  right  to  levy  each  attachment  not  only  upon  the  pai 
nership  properly,  but  also  upon  the  individual  property  of  any  memb 
of  the  partnersbip  agaioat  whom  the  attachment  was  issued,  ezhaut 
ing,  of  course,  the  partnership  property  first,  before  levying  upon  tl 
individual  property.  See  authorities  above  cited, -and  Hersbfield 
Clafiin,  25  Kan.  *i66.  And  when  the  attaohment  was  issued  ai 
served  by  giving  proper  notice,  inolading  the  notice  to  the  gamiabe 
the  firm  creditor  obtained  a  lien  upon  the  fund  of  the  member  then 
the  hands  of  the  garnishee;  and  this  lien  cannot  be  destroyed  I 
any  subseqtient  aotion,  or  subsequent  attachment,  or  subsequent  ga 
nisbment  proceedings,  by  any  creditor  of  sacb  individual  member 
the  partnership. 

While  there  may  possibly  seem  to  be  some  slight  infirmity  in  tl 
reasoning  that  brings  about  this  resalt,  yet  we  think  the  reasoning 
sound,  and  that  it  is  sustained  by  an  almost  unbroken  current  of  a' 
tbority.  U  it  be  said  that  the  case  of  Snitzer  v.  Smith,  tupra, 
against  this  view,  then  we  refer  to  the  case  of  Gillaspy  v.  Feck,  i 
Iowa,  461,  end  the  other  cases  above  cited,  as  sustaining  it.  Tl 
faet  is  that,  while  tba  rule  first  above  mentioned  is  the  general  ru 
in  equity,  yet  the  mifi  is  never  carried  to  the  extent  of  overtnmii 
tb«  law  oz  of  destroying  equities ;  and  it  is  never  carried  to  tbo  eztei 
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of  abrogating  liens  legally  obtained.  As  to  the  rule  where  the  firm 
and  all  its  members  are  insolvent,  see  Brock  v.  Bateman,  25 
•729  Ohio  St.  609.  In  that  case  the  firm  creditors  were  al*lowed  to 
share  equally  with  the  creditors  of  each  partner  in  the  distribu- 
tion of  the  individual  assets  of  each  partner,  and  this  notwithstanding 
the  fact  that  the  firtn  creditorit  were  allowed  to  x^beiveali  thefirnr 
property.  It  was  there  held  that  there  was  a  strong  equity  in  favor 
of  the  firm  creditors;  and  that  they  not  only  trusted  the  firm,  but  that 
they  trusted  each  and  all  the  partners  thereof  to  the  full  amount  of 
their  claims,  and  trusted  each  partner  to  the  same  extent  that  the  in- 
dividual creditor  did  who  became  a  creditor  of  only  one  partner. 

In  the  light  of  this  case,  it  would  seem  where  the  firm,  and  all  the 
partners  thereof,  are  insolvent,  that  no  individual  creditor  of  a  partner 
has  any  higher  equities  to  the  separate  property  of  such  partner  than 
any  firm  creditor  has;  although  suoh  a  rule  might  result  in  the  firm 
creditor  receiving  the  full  amount  of  his  claim,  and  the  individual 
creditor  only  a  very  small  part  oi  his.  Whether  this'  court  would < go 
to  the  extent  of  the  Ohio  supreme  court,  it  is  not  necessary  now  to 
determine.  Upon  authority,  and  upon  reason  too,  we  think,  the  firm 
creditor  in  the  present  case  has,  by  reason  of  his  garnishment  lien, 
obtained  a  right  to  the  fund  in  the  hands  of  the  garnishee  prior  to 
that  of  the  private  creditor.  The  judgment  of  the  court  below  will 
therefore  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

(All  the  justices  ooncurring.) 

NOTE. 

See  Wnilams  v.  Muthenbangh,  potl,  *7d8. 

The  property  of  an  insolveot  partnership  will  be  applied  in  tlie  first  instance  to  the 
payment  of  debts  due  the  partnership  creditors,  in  prererence  to  the  creditors  of  the  in- 
dividual mem  hers  of  the  firm,  Gallagher's  Appeal^  (Pki.)  7  Atl.  Rep.  237;  Qondbar  v. 
Gary,  16  Fed.  Rep.  316;  Moline  WHgon  Co.  v.  Rummell,  14  Fed.  Rep.  155;  Patterson 
V.  8«iton,  (Iowa,)  28  N.  W.  Rep.  598;  Smith  v.  Jones.  (Neb.)  26  N.  W.  Rep.  624 ;  Cald- 
well T.  Bloomington  Far  Co.,  (Neb.)  23  N.  W.  Rep.  336;  Roop  v.  Herron,  (Neb.)  17  N. 
W.  Rep.  363;  Bowen  v.  BiUings,  (Neb.)  14  N.  W.  Kep.  152;  WiUis  v.  Breniner,  (Wis.) 
19N.  W.  Rep.  403;  Vernon  v.  iJpson,  Id.  400;  In  re  Pilciier,  (La.)  I  South.  Rep.  929; 
while individaal  creciitors  have  a  like  priority  in  respect  to  the  individual  property.  In 
re  Adams,  29  Fed.  Rep.  843;  In  re  Lloyd.  22'Fed.  Rep.  90.  But  in  South  (Jaroliita  it  is 
held  that,  in  abiience  of  a  lien  in  favor  of  an  individual  creditor,  partnership  creditors, 
after  exhausting  partnership  assets,  mav  share  juro  nUa  in  the  individual  properly  of  the 
partDera.    Uutzler  v.  Phillipa,  1  S.  £.  Rep.  502. 

Where  there  is  no  partnership  property,  partnership  creditors  are  entitled  to  share  in 
the  separate  estate.  Johnston's  Appeal,  (Pa.)  9  Atl.  Rep.  76 ;  SculPs  Appeal,  (Pa.)  7  Atl. 
Rep.  588;  Alexander  v.  Gorman,  (R.  I.)  Id.  243;  In  re  Lloyd,  22  Fed.  Kep.  88. 

Bat  this  rule  has  no  application  except  in  cases  of  insolvency  or  administration.  In 
other  cases  partnership  creditors  have  no  lien  on  partnership  prop^erty.  Their  ri^ht  to 
priority  of  pa^^nieut  out  of  firm  assets,  over  theindividual  creditors,  isal  ways  worked  out 
through  the  lien  of  the  partners.  Where,  liowever,  the  partners  hail  the  p<)ssessit)n  and 
control  of  their  own  property,  they  had  the  right  to  make  any  honest  diBp(»sition  of  it 
they  saw  fit.  Fitzpatrick  v.  Flanuagan.  1  Sup.  Ot.  Rep.  369 ;  Gallagher's  Appeal,  (Pa.) 
7  Atl.  Rep.  237;  Austin  v.  Selignian,  18  Fed.  Rep.  519 ;  Fisher  v.  Syfers,  (Ind.)  10  N.  K. 
Rep.  307 ;  Bowman  v.  Spalding,  (Ky.)  2  8.  W.  Rep.  9ll.  8o  long  as  a  firm  is  solvent. 
all  its  members  assenting,  the  individual  debts  ol  the  parties  may  be  paid  out  of  the 
firm  assets;  but,  if  the. ^rm  is  insolvent  at  the  time  a  transfer  of  the  Hriu  property'  to 
n^akesuch  payment  is  made,  it  is  fVaudulent  and  void  as  to  existing  creditors  ot  the 
firm.  Qoodbar  v.  Ouy,  16  Fed.  Rep^  317.     ^ 
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Futnerahip :  Liability  of  Hembere :  Attaohmeiit  i^alnst  Firm  Fx 
arty.  In  Kansaa,  each  partner  is  liable  for  tbe  whole  of  the  partQers 
debts,  and  a  suit  may  be  brought  against  any  one  or  more  of  suoh  p 
ne]-8torecoverany  oiieof  suchdebte,  and  in  such  suit  an  attachment  i 
be  issued  against  any  one  or  more  of  the  defendanlfl  who  may  be  lU 
thereto;  but  the  attachment  can  be  maintained  agaiust  only  such  of 
defendants  as  have  by  their  acta  rendered  themselves  liable  to  an  attn 
ment;  and  partnership  property  may  beseizedinattachmenlcaaeB  wliet 
the  order  of  E^tachment  runs  against  tbe  entire  firm,  or  against  on] 
portion  of  its  members;  but  the  individual  property  of  one  member  < 
never  be  seized  by  virtue  of  an  attachment  not  Issued  against  him,  I 
Issued  against  some  other  membw  of  tbe  firm. 

Error  from  Osborne  district  oonrt. 
The  oaee  ia  stated  in  tbe  opinion. 
Saxey  d  Smitht  for  plaintiff  in  error. 
Hays  (6^in,  for  defendant  in  error. 

VALEirrtNS,  J.  This  action  was  originally  broagbt  before  a  JQst 
of  the  peace  of  Osborne  county,  by  S.  Mlatheirabaagh  against  Geoi 
W.  Williams  and  W,  J.  Garr,  copartners  doing  baBiness  under  i 
firm  name  of  Williams  &  Carr,  to  recover  the  sum  of  $80.55.  A  ti 
was  had  before  the  justice,  and  tbe  plaintiff  recovered  the  sum 
$21.55  debt,  and  $10.50  costs.  This  judgment,  except  as  to  a  sm 
proportion  of  tbe  costs,  probably  about  one  or  two  dollars,  acorui 
in  certain  attachment  proceedings  bud  in  the  case,  is  admitted  to 
correct;  bat  tbe  defendant  Williame,  who  is  now  plaintiff 
*731  error,  and  who  was  plaintiff  in  error  in  tbe  district  'court,  co 
plains  of  certain  orders  made  by  the  justice  in  these  attat 
ment  proceedings,  claiming  that  they  are  erroneoas  as  to  him. 

In  order  to  fully  understand  the  nature  and  character  of  these  i 
tachment  proceedings,  it  will  be  necessary  to  give  something  of  th< 
history.  At  tbe  time  the  action  was  commenced  the  plaintiff,  Mul 
ersbaugh,  filed  an  affidavit  for  an  attachment,  alleging  therefor  : 
the  grounds  for  an  attachment  provided  for  by  section  2S  of  the  Ji 
tices'  Code,  except  the  first  and  the  last  three.  This  affidavit  appli 
to  both  the  defendants,  and  it  is  admitted  that  it  is  correct  and  tr 
with  respect  to  Carr;  but  it  is  claimed  by  the  defendant  WiUiai 
that  it  is  not  correct  or  true  with  respect  to  himself.  He  therefc 
filed  an  afiidavit  in  the  justice's  court,  denying  all  tbe  allegations 
tbe  plaintiff's  affidavit,  so  far  as  the  same  applied  to  himself,  but  d 
not  deny  any  of  the  allegations  of  the  plaintiff's  affidavit  so  far 
they  applied  to  Can-  ot  to  the  partnership,  unless  the  denial  with  i 
speot  to  himself  was  also  a  denial  with  respect  to  the  partQershi 
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The  plaintiff's  affidavit  for  the  aitacbment  was  made  imder  seetion 
28  of  the  Justices'  Code,  which  provides,  among  other  things^  thai 
*'the  plaintiff  in  a  civil  action  [before  a  justice  of  the  peace]  for  the 
reeovery  of  money  may,  at  or  after  the  commencement  thereof, 
*  *  *  have  an  attachment  against  the  property  of  the  defendant 
upon  the  groonds  herein  stated:  *  *  *  Second^  when  the  de« 
fendant,  or  one  of  several  defendants,  has  absconded  with  intent 
io  defrand  his  creditors ;  or,  thirds  has  left  the  connty  of  his  xeG(i- 
dence  to  avoid  the  service  of  a  summons ;  or,  fourthy  so  conceals 
bimself  that  a  summons  cannot  be  served  upon  him;  ot^  fifths  is 
about  to  remove  his  property,  or  a  part  thereof,  out  of  the  juri8dic*> 
tion  of  the  court,  with  the  intent  to  defraud  his  creditors;  or,  sboth^ 
is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  for 
the  purpose  of  placing  it  beyond  the  reach  of  his  creditors ;  or,  tev^ 
€fiik^  has  property  or  rights  in  action  which  he  conceals ;  or,  eighth^ 
bag  assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of,,  his 
property,  or  a  part  thereof,  with  the  intent  to  defraud,  hinder,  or  de- 
lay his  creditors." 

There  are  four  other  statutory  grounds  for  an  attachmemt, 
*78S    ^numbered,  respectively,  first,  ninth,  tenth,  and  eleventh ;  bat 

they  do  not  apply  to  the  present  case.  The  affidavit  of  the 
defendant,  denying  the  allegations  of  the  affidavit  of  the  plaintiff, 
was  made  under  section  58  ^  the  Justices'  Code,  which  reads  as  fid- 
lows: 

"Sec.  53.  It  the  defendant  shall,  before  the  trial  is  commenced,  fie  ^n  affida- 
vit denying  the  grounds  laid  for  the  attachment  in  the  plainUfiTs  affidavit, 
the  justice  shall,  on  reasonable  notice  in  writing  being  given  to  the  opposite 
party,  proceed  to  examine  into  the  truth  of  the  grounds  laid  for  such  att^h- 
ment,  and  shall  hear  such  evidence  as  may  be  produced  by  either  party;  an^, 
if  it  appear  tliat  such  grounds  are  not  sustained  by  the  evidence,  the  justice 
shall  discharge  the  attachment.  ** 


(  ■ 


As  before  stated,  the  plaintiff's  affidavit  for  the  attachment  applied 
to  both  the  defendants,  and  applied  to  them  in  their  copartnership 
capacity  as  well  as  in  their  individual  capacity.  The  partnership 
was  not  denied,  but  it  was  in  fact  admitted.  The  defendant's  affida- 
Tit  did  not  apply  to  Carr,  or  to  the  partnership,  as  above  stated^  but 
applied  only  to  himself;  and  he  asked  the  court,  the  justice  of  the 
peace,  to  discharge  the  attachment  so  far  as  it  affected  him  person- 
ally, and  so  far  as  it  affected  his  individual  property.  The  court, 
however,  ruled  against  him,  holding  that  the  defendant's  affidavit 
flhoold  be  as  broad  as  the  plaintiff's ;  that  unless  the  defendant  should 
deny  the  allegations  of  the  plaintiff's  affidavit  as  to  both  the  defend- 
ants, as  to  both  the  partners,  as  to  both  Williams  and  Carr,  the  de«- 
fendant's  affidavit  would  not  be  good,  and  that  the  attachment  should 
be  sustained;  and,  as  Williams  could  not  and  did  not  file  any  such 
affidavit,  the  justice  mstained  the  attachment,  and  sustained  it  not 
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bf  virtue  of  an  att&obment  issued  against  one  of  the  other  partn 
The  judgment  of  the  court  below  will  be  modified  in  this  casi 
eettiog  aside  and  vacating  all  the  orders  made  by  the  jnstica  of 
peace  with  reference  to  the  attachment  as  against  the  defendant  V 
iame,  and  the  attaobment  proceedings  will  be  reopened  for  a  bea 
upon  the  truth  of  the  grounds  alleged  in  the  plaintiff's  affidavit 
the  attachment,  bo  far  as  such  grounds  apply  to  the  defendant  \ 
iams.  In  all  other  respects  the  judgment  and  orders  of  the  Oi 
below,  and  the  judgment  and  orders  of  the  justice  of  the  peace, 
remain  undisturbed.  The  costs  of  this  court  will  be  taxed  aga 
the  defendant  in  error.  Judgment  modified. 
(AU  the  jaaticea  cononrring.) 
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1.  Supreme  Court.    The  supreme  court  never  retries  a  case  upon  oor 

dictoryand  oonflicting  parol  evidence,  but  in  all  such  cases,  if  there  i 
other  reason  for  reversing  the  liecision  of  the  trial  court  than  that  tht 
'  cisipn  Is  not  sustained  by  sufficient  evidence,  the  supreme  court  will 
mit  the  decision  of  the  trial  court  to  stand. 

2.  Instruction;  Hot  Misleading.    The  defendant  set  forth  in  his  ana 

apparently  inconsistent  sllegations,  and  the  trial  court  chatted  the  j' 
among  otlier  things,  that  "these  allegations  in  the  answer,  appsre 
Inoonaistent  iit  some  respects,  the  jury  may  take  into  ooosideration  i 
the  evidence  submitted  on  the  trie 
.  defendant  executed  the  note  in  sui 
the  circumstances  of  the  case,  tha 
misleading. 

8. :  UodiQed  and  Given.    1 

'  give  a  certain  instruction,  but  tl 
gave  another,  embodying,  substau 
defendant,  but  setting  it  forth  In 
facta  of  the  case.    Said  not  error. 

Error  from  Johnson  district  eon 
, ,  The  case  is  stated  in  the  opinio 
.  OiU  <£  Picker,  for  plaintiff  in  ei 

JBv^n*  it  Little,  for  defendant  ii 

ValiBmtikb,  3k,  This  action  was 
a^inst  SoLomon  Evans,  before  A. 
Johnson,  county,  on  a  promissory 
ataawesed  as  foilbwa :      ' 
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is  also  used  in  said  section  28  in  a  ver^  different  sense,  evidently 
meanlDK  the  defendants  severally.  Said  section  says:  *'When  the 
defendant, or  one  of  several  defendants,"  etc.;  the  word  "defendant'' 
evidently  meaning  the  sole  defendant,  when  there  is  only  one  de- 
fendant, and  all  when  there  are  several  defendants,  while  the  word 
"defendants,"  used  in  the  same  section,  evidently  means  each  of  the 
defendants  severally.  It  will  also  be  noticed  that  the  nominative  to 
the  verb  in  each  of  the  several  subdivisions  of  said  section  28  is  ^'the 
defendant,  or  one  of  several  defendants,"  evidently  showing  that  each 
of  the  several  grounds  for  an  attachment  is  intended  to  apply  to  each 
and  every  defendant  in  the  case.  Except  for  oar  statutes,  it  is  pos- 
sible that  an  attachment  would  not  lie  against  a  partnership,  or  against 
any  member  thereof,  for  a  partnership  debt.  Leach  v.  Cook«  10  Yt. 
239.  See,  also,  Cowdin  v.  Hurford,  4  Ohio,  132;  Taylor  v.  McDon- 
ald, Id.  149;  Sears  v.  Houghton,  7  How.  Fr.  383. 

Bat  under  our  statutes  we  think  it  is  clear  beyond  all  question 
that  an  attachment  will  not  only  lie  against  a  partnership,  but  will 
aleo  lie  against  any  member  thereof  for  a  partnership  debt.  It  will 
lie  against  a  partnership,  however,  only  where  all  the  members 
thereof  have  by  their  acts  rendered  themselves  liable  to  an  attach- 
ment. See  authorities  above  cited.  Each  partner,  however,  is  re- 
sponsible for  his  own  acts,  and  where  one  of  the  partners  has  ren- 
dered himself  liable  to  an  attachment,  the  attachment  may  not  only 
be  issned  against  him,  but  partnership  property  may  be  taken  by  at- 
tachment as  a  security  for  the  debt.  1  Wait,  Act.  &  Def.  419,  near 
the  bottom  of  the  page,  and  authorities  there  cited;  Hershfield  v. 
Claflin,  25  Ean.  "^166.     See, also,  Jefferson  Go.  v.  Swain,  5  Kan.  *376 ; 

Sellew  V.  Ghrisfield,  1  Handy,  86;  2  Lindl.  Partn.  689  etseq. 
^735    To  ^this  extent  the  partnership  must  suffer  for  the  individual 

wrongs  of  each  of  its  members.  In  this  state  each  partner  is 
liable  for  the  whole  of  the  partnership  debts;  and  a  suit  may  be 
brought  against  any  one  or  more  of  such  partners  to  recover  any  one 
of  such  debts;  and  in  such  suit  an  attachment  may  be  issued  against 
anyone  or  more  of  the  defendants  who  may  be  liable  thereto;  but, 
as  before  stated,  it  can  be  maintained  against  only  such  of  the  de- 
fendants as  have  by  their  acts  rendered  themselves  liable  to  an  at- 
tachment; and  partnership  property  may  be  seized  in  attachment 
cases  whether  the  order  of  attachment  runs  against  the  entire  firm, 
or  against  only  a  portion  of  its  members;  and,  indeed,  partnership 
property  may  be  seized  on  an  attachment  where  the  suit  is  against  an 
individual  member  of  the  partnership  only,  and  to  recover  from  him 
on  his  individual  debt  only.  Hershfield  v.  Olafiiin,  25  Ean.  *166, 
*170,  and  cases  there  cited ;  2  Lindl.  Partn.  689  et  seq.,  and  oases 
there  oited.  But  where  the  suit  is  against  the  individual  member 
only,  and  to  recQv^r  from  him  on  his  individual  debt  only,  only  the 
individual  interest  of  the  partner  in  the  property  seized  ean  be  sold. 
And  the  individual  property  of  one  partner  can  never  be  seized  or  sold 
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into  consideration  apparently  inconsistent  allegations  in  their  plead- 
ings, tbey  should  not  make  such  allegations.  The  plaintiff.in  error 
(defendant  below)  asked  the  court  to  give  the  following  instruction  to 
the  jury,  to-wit: 

**(1)  If  you  find  from  the  evidence  that  the  note  sued  on  was  given  whoUy 
for  usurious  interest,  then  I  charge  you  that  there  can  be  no  recovery  thereon.  *' 

The  court  refused  to  give  this  instruction,  and  gave  the  following 
instruction  in  its  place : 

*'(4)  If  the  jury  find  from  the  evidence  that  defendant  did  execute  the  not€ 
on  wbicli  suit  is  brought,  and  further  find  from  the  evidence  that  the  con. 
sideration  in  said  note  was  made  up  in  whole  or  in  part  of  usurious  or  un- 
lawful interest,  then  the  amount  of  unlawful  interest  shall  be  deemed  and 
taken  to  be  payments  made  on  account  of  the  principal  and  12  percent,  inter- 
est per  annum.  '    .  .  , 

''The  legal  rate  of  interest  in  this  state  on  contract  shall  not  exceed  12  per 
cent,  per  annum,  and  all  sums  in  excess  of  that  rate  are  held  usurious  and  un- 
la^  ful.  and  whatever  maybe  in  excess  of  the  rate  named  sliall  be  deemed  and 
taken  to  be  payments  made  on  account  of  the  principal  and  12  percent,  inter- 
eat  per  annum." 

We  think  the  instruction  given  by  the  trial  court  fairly  covered  all 
that  was  asked  for  by  the  defendant  below;  and  the  instruction  given 
by  the  court  was  much  more  appropriate,  under  the  facts  of 
*739  the  case,  than  was  the  one  asked  for  by  *the  defendant  below. 
It  can  hardly  be  said  that  any  of  the  evidence  tended  to  prove 
''that  the  note  sued  on  was  given  wholly  for  usurious  interest;"  and 
therefore  the  instruction  asked  for  by  the  defendant  was  not  proper, 
or  at  lea6t  was  not  embodied  in  appropriate  language. 

After  considering  all  the  questions  in  the  case,  as  presented  by 
counsel  for  plaintiff  in  error,  we  are  constrained  to  say  that  we  do 
not  think  that  the  court  below  committed  any  material  error;  and 
therefore  its  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Stats  op  Kansas  v.  G.  H.  Estabbooe  and  others. 

January  Term,  1883. 

Intoxicating  Liquors :  Druggist's  Bond :  Breach  of:  Measure  of  Be- 
covery.  The  amount  of  recovery  for  the  breach  of  a  druggist's  bond, 
given  under  section  2  of  the  prohibition  act  of  1881,  is  the  amount  which 
the  state  loses  by  reason  of  the  breach  of  such  bond,  and  is  not  necessarily 
the  full  amount  of  the  penalty  of  the  bond.  This  amount  of  recovexy 
would  generally  include  the  amount  of  the  costs  and  expenses  necessarily 
incurr^  in  the  prosecution  of  the  druggist  for  his  violation  of  the  law, 
together  with  the  costs  and  expenses  necessarily  incurred  in  enforcing  the 
Judgment,  whether  the  judgment  should  be  for  a  fine  or  for  imprison- 
ment, and  also  the  fine  itself,  if  that  should  be  Imposed  upon  the  druggist. 
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Therefore,  where  a  druggist  sells  intoxicating  liquor  in  violation  of  the 
proiiibition  act,  and  thereby  commits  a  breach  of  his  bond,  and  he  in  pros- 
ecuted criminally  for  the  violation  of  such  act,  and  a  fine  and  costs  are 
imposed  upon  him,  but  no  judgment  is  rendered  subjecting  him  to  any 
imprisonment,  and  he  immediately  pays  the  amount  of  the  fine  and  costs* 
heldt  that  no  action  will  afterwards  Ue  against  the  druggist  and  his  sure- 
ties for  such  breacli  of  his  bond;  and  tiiis  for  the  reauon  that  tiie  full 
amount  of  the  loss  to  the  state  incurred  by  reason  of  the  breach  of  Die 
bond  has  been  fully  paid  and  satisfied. 

Error  from  Franislin  district  court. 
The  case  is  stated  in  the  opinion. 
*740    *W.  Liitlejield,  Co.  Atty,,  for  the  State. 
Mason  d  Meigs,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  name  of  the 
state  of  Kansas,  by  the  county  attorney  of  Franklin  county,  against 
C.  H.  Estabrook,  A.  K.  Hamilton,  and  Mary  S.  Estabrook,  upon  a 
penal  bond  executed  by  the  defendants  under  section  2  of  the  prohi- 
bition act  of  1881.     The  bond  reads  as  follows: 

"Know  all  men  by  these  presents,  that  we,  C.  II.  Estabrook  as  pnncipal, 
A. li. Hamilton  and  Mary  S. Estabrook  as  sureties,  are  held  and  firmly  bound 
Qotothe  state  of  Kjin»as  in  the  sum  of  one  thousand  dollars,  to  the  payment 
of  which  sum,  well  and  truly  to  be  made,  we  jointly  and  severally  bind  our- 
selves, our  heirs,  executors,  administrators,  and  assigns,  firmly  by  these  pres- 
ents.   Sealed  with  our  seals,  and  dated  this  twenty-first  day  of  June.  1881.    * 

''The  condition  of  this  obligation  is  such  that  whereas,  the  said  C.  H.  Esta- 
brook has  presented  a  petition  to  the  probate  judge  of  Franklin  county,  Kan- 
sas, praying  that  a  permit  be  granted  him  to  sell  intoxicating  liquors  for  med- 
ical, 8cienUfic,.and  mechani<^  purposes  only,  in  the  city  of  Ottawa,  county 
of  Franklin,  sute  of  Kansas:  now  if  the  said  C.  U.  Estabrook  shall  neither 
Qse,  sell,  barter,  nor  give  away  any  of  the  liquors  mentioned  in  section  one  of 
&n  act  of  tbe  legislature  of  the  state  of  Kansas  entitled  'An  act  to  prohibit  the 
oanufacture  and  sale  of  intoxicating  liquors,  except  for  medical,  scientific, 
and  mechanical  purposes,  and  to  regulate  the  manufacture  and  sale  thereof 
for  such  excepted  purposes,^  approved  February  19, 1881,  in  violation  of  any 
of  the  provisions  of  said  act.  then  this  obligation  to  be  null  and  void,  else  in 
full  force  and  effect.  C.  H.  Estabrook.  [Seal.] 

•*A-  II.  Hamilton.  f8eal.j 

"Mary  JS.  Estabrook.    f^eal.j" 

*741    That  portion  of  tbe  plaintiff's  petition  which  alleges  the  ^breach 
of  the  bond,  and  which  prays  for  relief,  reads  as  follows : 

*'(4)  That  on  the  eighth  day  of  February,  1882,  the  said  C.  H.  Estabrook 
was  arrested  and  brought  before  William  U.  Clark,  a  Justice  of  the  peace  of 
Uie  city  of  Ottawa,  in  said  Franklin  county,  in  a  certain  criminal  action 
therein,  entitled  State  of  Kansas  v.  0.  H.  Estabrook,  upon  the  complaint 
ifl  writing  of  W.  Littlefield,  county  attorney  of  said  Franklin  county,  charg- 
ing that  the  said  C.  II.  Estabrook,  on  the day  of  January,  1882,  at  the 

eouiity  of  Franklin,  state  of  Kansas,  in  a  certain  two-story  building  known 
as  •  Kst^ibrook's  Drug  Store,' situated  upon  lot  No.  84,  in  block  No.  58,  in  the 
^ity  of  Ottawa,  being  then  and  there  a  druggist,  and  having  a  permit  to  sell 
intoxicating  liquors  lor  medical,  scientific,  and  mechanical  purposes  only,  did 
directly  and  indirectly  sell  and  barter  spirituous,  malt,  vinous,  fermented,  and 
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other  intoxicating  liquots,  in  manner  other  than  that  provided  by  law,  and 
for  purposes  other  than  medical,  or  scientific,  or  mechanical,  and  without  any 
authority  of  law. 

"(5)  That  the  said  G.  H.  Estabrook,  on  the  thirteenth  day  of  February^ 
1882,  at  one  o'clock  p.  m.,  [the  day  and  hour  to  which  said  criminal  action  had 
been  postponed,]  did  then  and  there  in  said  Justice  court  personally  appear, 
and  having  been  duly  arraigned  and  said  criminal  charge  having  been  dis- 
tinctly read  to  him,  did  then  and  there  plead  guilty  thereto,  which  said  plea 
was  by  said  justice  duly  entered  in  his  docket;  whereupon  he,  said  G.  H.  £sta- 
brook,  was  then  and  there  by  said  court  adjudged  to  pay  a  fine  to  the  state  of 
Kansas  of  ClOO,  and  the  costs  of  the  prosecution,  taxed  at  918.50,  which  said 
fine  and  costs  were  then  and  there  paid  by  said  G.  H.  Estabrook;  and  it  was 
then  and  there  by  said  justice's  court  further  ordered  and  adjudged  that  the 
said  druggist's  permit,  granted  as  aforesaid  to  the  said  G.  H.  Stabrook,  be 
and  stand  forfeited  to  the  state  of  Kansas,  and  the  same  was  by  the  judg> 
ment  of  said  court  then  and  there  declared  null  and  void  from  that  date. 

** And  it  was  then  and  there  further  ordered  and  adjudged  by  said  justice's 
court  that  the  bond  above  mentioned  be  forfeited  to  the  state  of  Kansas,  and 
the  moneys  in  said  bond  mentioned  were  thereby  declared  and  held  to  accrue 
to  and  belong  to  the  state  of  Kansas. 

^*  Wherefore,  the  said  plaintiff  prays  judgment  against  said  defendants  for 
the  said  sum  of  91,000,  and  the  costs  of  this  action.*' 

*742    *The  defendants  demurred  to  the  plaintiff's  petition  upon  the 

ground  that  it  did  not  state  facts  sufficient  to  constitute  a 

cause  of  action,  and  the  court  below  sustained  the  demurrer;  to  which 

roling  the  plaintiff,  by  its  attorney,  excepted*    The  state,  by  the  coonfy 

attorney,  now  brings  the  case  to  this  court,  and  alleges  that  the  court 

b^Idw  erred  in  sustaining  said  demurrer. 

The  statutes  necessary  to  be  considered  in  deciding  this  case  are 

as  follows :    Section  2  of  the  prohibition  act  of  1881  provides,  among 

other  things,  that — 

."He  [the  applicant  for  a  druggist's  permit  to  sell  Intoxicating  liquors]  shall 
also  file  with  such  petition  a  good  and  sufficient  bond  to  the  state  of  Kansas* 
in  the  sum  of  twenty-five  hundred  dollars,  conditioned  that  such  applicant  will 
neither  use,  sell,  barter,  nor  give  away  any  of  the  liquors  mentioned  in  section 
1  of  this  act,  in  violation  of  any  of  the  provisions  of  this  act;  and  on  such  vio- 
lation said  bond  shall  thereby  become  forfeited.  Such  bond  must  be  signed 
by  the  applicant,  and  by  at  least  two  of  the  persons  signing  such  petition  as 
sureties,  and  such  sureties  must  jointly  or  severally  justify,  in  writing,  under 
oath,  in  the  sum  of  five  thousand  dollars  over  and  above  all  their  debts,  legal 
exemptions,  and  liabilities:  provided,  that  in  cities,  towns,  and  places  of  less 
than  five  thousand  population,  said  bond  may  be  in  the  sum  of  one  thousand 
dollars,  and  the  sureties  shall  justify,  as  provided  above,  in  the  Sum  of  two 
thousand  dollars." 

Section  9  of  said  act  provides  that  every  person  having  a  permit  to 
sell  intoxicating  liquors,  or  to  manufacture  the  same,  who  shall  vio- 
late the  act,  shall  be  punished  by  fine  or  imprisonment  in  the  county 
jail,  and  shall  forfeit  his  permit;  and  farther  provides  as  follows: 

'*In  all  cases  where  forfeitures  are  provided  in  this  act,  the  court,  in  ren- 
dering judgment  in  the  action,  shall  declare  such  forfeiture  in  fixing  the  pun- 
ishment." 

And  section  12  of  said  act  providesi  among  other  things,  as  follows : 
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"The  coanty  attorney  shall  bring  snit  upon  all  bonds  forfeited  under  the 
proYisions  of  this  act.  immediately  upon  the  happening  of  such  forfeiture,  to 
recover  the  penalty  thereof;  and  all  moneys  collected  thereon  shall  be 
*743      paid  into  the  school  *fund  of  the  proper  county.    The  county  attor- 
ney shall  be  allowed  a  fee  of  ten  per  cent,  upon  all  moneys  so  collected 
by  him»  to  be  paid  out  of  the  same." 

Counsel  for  defendants  also  refer  us  to  section  12  of  the  bill  of 
rights  of  the  constitution  of  Kansas,  which  reads  as  follows : 

"No  person  shall  be  transported  from  the  state  for  any  offense  committed 
within  the  same*  and  no  conviction  in  the  state  shall  work  a  corruption  of 
blood  or  f orCeiture  of  estate. " 

Counsel  for  defendants  claim  that  if  the  penalty  of  the  bond  was 
strictly  and  literally  enforced,  it  would  work  a  ''forfeiture  of  estate/' 
contrary  to  the  above  provision  of  the  constitution.     With  the  view, 
however,  that  vro  haye  taken  of  this  case,  it  will  not  be  necessary  for 
U6  at  this  time  to  construe  this  provision  of  the  constitution.     We 
have  already  had  occasion,  in  the  case  of  State  v.  Fierce,  26  Ean. 
*777,  to  consider  the  nature  and  character  of  a  druggist's  bond,  given 
under  section  2  of  the  prohibition  act  of  1881,  and  in  that  case  we 
held  that  the  bond  is  "a  civil  contract,  like  other  official' bonds  ior 
quasi  official  bonds  of  those  holding  public  offices  or  discharging  pub- 
lic duties;"  and  that  it  is  to  be  construed  like  other  bonds  of  that 
character,  and  governed  by  the  same  principles  of  law.     It  is  cer- 
tainly not  in  form  or  in  substance  like  a  criminal  recognizance ;  for 
a  criminal  recognizance  is  not  only  a  contract  like  a  druggist's  bond, 
but  it  is  more  than  a  contract, — it  is  an  obligation  of  record  in  a  crini' 
inal  action,  and  the  acknowledgment  of  aprc'exiating  deht^  which  oon- 
Boi  be  claimed  for  a  druggist's  bond,  or  for  any  mere  penal  bond. 
With  reference  to  the  form  and  character  of  recognizances,  see  State 
V.  Weatherwax,  12  Kan,  *463,  and   Gay  v.  State,  7  Kan.  *394. 
Neither  can  the  penalty  of  a  druggist's  bond  be  considered  as  liqui- 
dated damages*     Indeed,  the  bond  must  be  considered  just  as  other 
penal  bonds  are,  and  the  penalty  of  the  bond  must  be  considered 
JQst  the  same  as  the  penalty  of  all  other  penal  bonds.     It  cannot  be 
considered  as  a  pre-existing  debt,  as  the  amount  stated  in  a  recog- 
nizance is,  nor  as  liquidated  damages,  as  the  amount  stated 
*744    in  some  contracts  is.     In  the  case  of  *  State  v.  Fierce,  supra y  it 
waM  held  that  as  soon  as  the  druggist  violates  any  of  the  pro- 
visions of  the  prohibition  act  of  1881,  he  forfeits  his  bond,  and  an  ac- 
tion immediately  accrues  thereon  against  him  and  his  sureties;  but 
vrhat  the  damages  would  be,  or  what  the  proper  amount  of  recovery 
would  be,  or  what  evidence  would  be  necessary  to  sustain  the  action, 
waa  not  decided.     That  it  would  not  necessarily  be  the  full  amount 
of  the  penalty,  we  think  is  certain ;  for  such  would  be  contrary  to  all 
the  decisions  in  England  and  America  on  penal  bonds  at  the  present 
dfty*    It  is  true  that,  at  common  law,  in  an  action  of  debt  on  a  penal 
tnmd,  the  judjgment  would  b^  rendered  for  the  fall  amount  of  the  pen- 
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other  intoxicating  liquors,  in  manner  other  than  that  provided  by  ]a\r,  and 
for  purposes  other  than  medical,  or  scientific,  or  mechanical,  and  without  any 
authority  of  law. 

"(5)  That  the  said  G.  H.  Estabrook,  on  the  thirteenth  day  of  February » 
1882,  at  one  o'clock  p.  m.,  [the  day  and  hour  to  which  said  criminal  action  liad 
been  postponed,]  did  then  and  there  in  said  Justice  court  personally  appear* 
and  having  been  duly  arraigned  and  said  criminal  charge  having  been  dis- 
tinctly read  to  him,  did  then  and  there  plead  guilty  thereto,  which  said  plea 
was  by  said  justice  duly  entered  in  his  docket;  whereupon  he,  said  C.  H.  Esta- 
brook, was  then  and  there  by  said  court  adjudged  to  pay  a  fine  to  the  state  of 
Kansas  of  •100,  and  the  costs  of  the  prosecution,  taxed  at  4^18.50,  which  said 
fine  and  costs  were  then  and  there  paid  by  said  G.  H.  Estabrook;  and  it  was 
then  and  there  by  said  justice's  court  further  ordered  and  adjudged  that  the 
said  druggist's  permit,  granted  as  aforesaid  to  the  said  G.  H.  J^tabrook,  be 
and  stand  forfeited  to  the  state  of  Kansas,  and  the  same  was  by  the  judg- 
ment of  said  court  then  and  there  declared  null  and  void  from  that  date. 

"And  it  was  then  and  there  further  ordered  and  adjudged  by  said  justice's 
court  that  the  bond  above  mentioned  be  forfeited  to  the  state  of  Kansas,  aad. 
the  moneys  in  said  bond  mentioned  were  thereby  declared  and  held  to  accrue 
to  and  belong  to  the  state  of  Kansas. 

^*  Wherefore,  the  said  plaintiff  prays  judgment  against  said  defendants  for 
the  said  sum  of  $1,000,  and  the  costs  of  this  action.*' 

*742    *The  defendants  demurred  to  the  plaintiff's  petition  upon  the 

ground  that  it  did  not  state  facts  sufficient  to  oonstitate  a 

caupe  of  action,  and  the  court  below  sustained  the  demurrer;  to  which 

ruling  the  plaintiff^  by  its  attorney,  excepted.    The  state,  by  the  coaniy 

attorney,  now  brings  the  case  to  this  court,  and  alleges  that  the  court 

below  erred  in  sustaining  said  demurrer. 

The  statutes  necessary  to  be  considered  in  deciding  this  case  are 

as  follows :    Section  2  of  the  prohibition  act  of  1881  providesi  among 

other  things,  that — 

/'He  [the  applicant  for  a  druggist's  permit  to  sell  intoxicating  liquors]  shall 
also  file  with  such  petition  a  good  and  sufficient  bond  to  the  state  of  Kansas, 
in  the  sum  of  twenty-five  hundred  dollars,  conditioned  that  such  applicant  will 
neither  use,  sell,  barter,  nor  give  away  any  of  the  liquors  mentioned  in  section 
1  of  this  act,  in  violation  of  any  of  the  provisions  of  this  act;  and  on  such  vio- 
lation said  bond  shall  thereby  become  forfeited.  Such  bond  must  be  signed 
by  the  applicant,  and  by  at  least  two  of  the  persons  signing  such  petition  as 
sureties,  and  such  sureties  must  jointly  or  severally  justify,  in  writing,  under 
oath,  in  the  sum  of  five  thousand  dollars  over  and  above  all  their  debts,  legal 
exemptions,  and  liabilities:  provided,  that  in  cities,  towns,  and  places  of  le^s 
than  tive  thousand  population,  said  bond  may  be  in  the  sum  of  one  thousand 
dollars,  and  the  sui^ties  shall  justify,  as  provided  above,  in  the  sum  of  two 
thousand  dollars." 

Section  9  of  said  act  provides  that  every  person  having  a  permit  to 
sell  intoxicating  liquors,  or  to  manufacture  the  same,  who  shall  vio- 
late the  act,  shall  be  punished  by  fine  or  imprisonment  in  the  county 
jail,  and  shall  forfeit  bis  permit;  and  further  provides  as  follows : 

''In  all  cases  where  forfeitures  are  provided  in  this  act,  the  court,  in  ren- 
dering judgment  in  the  action,  shall  declare  such  forfeiture  in  fixing  the  pun- 
ishment. " 

And  section  12  of  said  act  provides,  among  other  things,  as  foUo^rs : 


8TATB  V.  EBTABBOOK.  §33 

"Tbe  county  attorney  shall  bring  snit  upon  all  bonds  forfeited  under  the 
psoTisions  of  this  act,  immediately  npon  the  happening  of  such  forfeiture,  to 
recover  the  penalty  thereof;  and  all  moneys  collected  thereon  shall  be 
*^48     paid  into  the  school  *fund  of  the  proper  county.    The  county  attor- 
ney shall  be  allowed  a  fee  of  ten  per  cent,  upon  all  moneys  so  collected 
by  him,  to  be  paid  out  of  the  same." 

G^nnsel  for  defendants  also  refer  ua  to  section  12  of  the  bill  of 
rights  of  the  constitution  of  Kansas,  which  reads  as  follows : 

**Ko  person  shall  be  transported  from  the  state  for  any  offense  committed 
within  the  same,  and  no  conviction  in  the  state  shall  work  a  corruption  of 
blood  or  forfeiture  of  estate.  ** 

Counsel  for  defendants  elaim  that  if  the  penalty  of  the  bond  was 
strictly  and  literally  enforced,  it  would  work  a  ''forfeiture  of  estate," 
contrary  to  the  above  provision  of  the  constitution.     With  the  view, 
however,  that  we  haye  taken  of  this  case,  it  will  not  be  necessary  for 
UB  at  this  time  to  construe  this  provision  of  the  constitution.     We 
have  already  had  occasion,  in  the  case  of  State  v*  Fierce,  26  Ean. 
*777,  to  consider  the  nature  and  character  of  a  druggist's  bond,  given 
under  section  2  of  the  prohibition  act  of  1881,  and  in  that  case  we 
held  that  the  bond  is  ''a  civil  contract,  like  other  official' bonds  tor 
quasi  official  bonds  of  those  holding  public  offices  or  discharging  pub- 
lic duties;"  and  that  it  is  to  be  construed  like  other  bonds  of  that 
character,  and  governed  by  the  same  principles  of  law.     It  is  cer- 
tainly not  in  form  or  in  substance  like  a  criminal  recognizance ;  for 
a  criminal  recognizance  is  not  only  a  contract  like  a  druggist's  bond, 
but  it  is  mor^  than  a  contract, — it  is  an  obligation  of  record  in  a  crim- 
inal action,  and  the  acknowledgment  of  b^ pre-existing  deh$^  which  can- 
not be  claimed  for  a  druggist's  bond,  or  for  any  mere  penal  bond. 
With  reference  to  the  form  and  character  of  recognizances,  see  State 
V.  Weatherwax,  12  Kan.  *463,  and   Gay  v.  State,  7  Kan.  *394. 
Neither  can  the  penalty  of  a  druggist's  bond  be  considered  as  liqui- 
dated damages.     Indeed,  the  bond  must  be  considered  just  as  other 
penal  bonds  are,  and  the  penalty  of  the  bond  must  be  considered 
just  the  same  as  the  penalty  of  all  other  penal  bonds.     It  cannot  be 
considered  as  a  pre-existing  debt,  as  the  amount  stated  in  a  recog- 
nizance is,  nor  as  liquidated  damages,  as  the  amount  stated 
*744    in  some  contracts  is.     In  the  case  of  *  State  v.  Fierce,  supra^  it 
waM  held  that  as  soon  as  the  druggist  violates  any  of  the  pro- 
visions of  the  prohibition  act  of  1881,  he  forfeits  his  bond,  and  an  ac- 
tion immediately  accrues  thereon  against  him  and  his  sureties;  but 
"what  the  damages  would  be,  or  what  the  proper  amount  of  recovery 
would  be,  or  what  evidence  would  be  necessary  to  sustain  the  action, 
was  not  decided.     That  it  would  not  necessarily  be  the  full  amount 
of  the  penalty,  we  think  is  certain;  for  such  would  be  contrary  to  all 
the  decisions  in  England  and  America  on  penal  bonds  at  the  present 
day.    It  is  true  that,  at  common  law,  in  an  action  of  debt  on  a  penal 
bond,  the  judgment  woold  be  rendered  for  the  fall  amount  of  the  pen- 
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alty;  bat  the  jadgment  would  at  the  same  time  be  rendered  with  an 

order  that  execution  should  issue  only  for  the  amount  of  the  damages 

actually  proved  to  have  been  sustained  by  reason  of  the  breach  of  the 

bond.     Such  a  rule  is  still  followed  in  some  of  the  states;  so  that 

while  the  judgment  in  such  a  case  is  technically  rendered  for  the  full 

amount  of  the  penalty,  it  is  practically  rendered  for  only  the  loss  by 

i  the  obligee  Sustained  by  reason  of  the  breach  of  the  bond.     In  the 

I  most  of  the  states  the  judgment  is  rendered  in  form,  as  well  as  in  fact, 

-i  for  only  the  loss  sustained  by  the  obligee  by  reason  of  the  breach  of 

the  bond:  and  this,  we  think,  is  the  proper  rule  and  the  proper  prac- 
tice in  this  state  and  for  this  case.     When  a  druggist  violates  his 
bond,  the  proper  damage,  we  suppose,  would  be  just  the  loss  sus- 
tained by  the  state  by  resson  of  such  breach;  and  as  the  law  makes 
the  acts  which  constitute  a  breach  of  the  bond  a  criminal  offense,  and 
subjects  the  druggist  to  fine  or  imprisonment,  we  suppose  the  loss  to 
the  state  would  be  just  the  amount  of  the  costs  and  expenses  neces- 
sarily incurred  in  the  prosecution  of  the  druggist  for  his  violation  of 
the  law,  together  with  the  costs  and  expenses  necessarily  Incurred  in 
enforcing  the  judgment,  whether  the  judgment  be  for  a  fine  or  for 
imprisonment,  and  also  the  fine  itself,  if  that  should  be  imposed  upon 
the  druggist.    Possibly  there  might  be  other  losses  to  the  state, 
*745     but  we  cannot  now  think  of  any  others.     The  ^druf^ist  in  the 
present  case  was  prosecuted,  and  a  fine  and  costs  were  im- 
posed upon  him,  but  no  judgment  was  rendered  subjecting  him  to 
any  imprisonment;  and  these  costs  and  this  fine  the  druggist  imme- 
diately paid.     Therefore  we  suppose  that  the  loss  to  the  state  in  the 
present  oasQ,  by  reason  of  the  breach  of  the  druggist's  bond,  was  just 
the  amount  of  said  fine  and  costs;  but  these  the  druggist  has  paid  as 
aforesaid;  hence  it  would  seem  that  the  state  could  not  after  such 
payment  maintain  any  action  upon  the  druggist's  bond, — no  action 
for  even  nominal  damages;  for  the  damages  arising  upon  the  breach 
of  the  bond  have  been  ascertained  by  a  legal  adjudication  by  a 
proper  judicial  determination,  and  have  been  paid.     In  some  cases, 
where  a  breach  of  an  obligation  is  shown,  but  no  actual  damages  are 
j  either  pleaded  or  proved,  nominal  damages  will  be  presumed  and  al- 

lowed ;  but,  as  before  stated,  there  is  no  room  in  this  case  for  allow- 
ing nominal  damages,  for  actual  damages  have  already  been  as- 
certained, paid,  and  satisfied.  The  court  in  the  case  of  State  v. 
Pierce,  etipra^  seems  to  class  this  kind  of  bonds  with  official  bonds  or 
quasi  official  bond.  Now  suppose  that  the  state  treasurer  should 
carelessly  cause  a  loss  to  the  state  in  the  sum  of  fifty  dollars,  could 
the  state  recover  from  him  and  his  sureties  on  his  official  bond  the 
sum  of  a  million  dollars?  Or  suppose  that  the  county  attorney 
should  carelessly  cause  a  loss  .to  the  state  or  to  the  public  in  the  sum  of 
ten  cents,  could  the  state  recover  from  him  or  his  sureties  on  bis  of- 
ficial bond  a  sum  not  less  than  one  thousand  dollars*?  Official  bonds, 
however,  are  governed  in  this  respect  by  the  same  rules  of  law  which 
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govern  other  penal  bonds.  And  in  all  classes  of  penal  bonds  the 
obligee  thereof  may  recover  from  the  obligor,  for  a  breach  thereof,  just 
the  amount  of  his  loss,  and  no  more.  Not  perceiving  any  good  rea- 
son why  a  druggist's  bond  in  cases  of  this  kind  should  be  governed 
by  roles  of  law  different  from  those  governing  other  penal  bonds,  we 
think  the  judgment  of  the  court  below  should  be  affirmed. 
(All  the  justiQes  concurring.) 


*746  *MlCHABL  BWORD    V.  W,  Q.  WiCEERSHAM. 

January  Term,  1883. 

1.  Corporation;  PresnmiytionB  as  to  Inoorporators  of  Town  Com- 
pany. Where  the  incorporators  of  a  town  company,  who  sign  and  ac- 
knowledge the  charter  thereof,  designate  themselves  in  the  charter  as 
''citizens  of  Greenwood  county,  state  of  Kansas,"  and  further  state  in 
the  charter  that  they  are  *'all  of  Salt  Springs,  Greenwood  county,  Kan- 
sas;*' and  also  state  in  the  chaiter  the  object  of  the  corporation  to  be. 
"for  the  purpose  of  purchasing,  locating,  and  laying  out  a  town-site,  and 
the  sale  and  conveyance  of  the  sitme  in  lots,  subdivisions,  or  otherwise;" 
and  afterwards  the  charter  is  filed  with  the  secretary  of  state;  and  aftt^r- 
waixls  S.,  who  was  one  of  the  incorporators,  and  who  signed  and  ac- 
knowledged the  charter,  conveyed  a  piece  of  land  to  the  town  company; 
and  there  was  no  evidence  tending  to  9how  that  tlie  persons  who  signed 
and  acknowledged  the  charter  were  not  citizens  of  the  state  of  Kansas,  or 
that  the  corporation  was  not  fully  and  completely  organized:  held  that, 
as  against  S.«  it  will  be  presumed  that  the  corporate  members  were  cit- 
izens of  the  state  of  Kansas,  and  that  the  corporation  was  fully  and  com- 
pletely organized. 

8. :  Claim  of  Dissolution  Untenable.    The  corporation  was  by  its 

•  charter  to  continue  in  existence  for  the  period  of  five  years.  Five  years 
elapsed,  and  then  S.  commenced  an  action  against  the  corporation  and 
others  to  recover  the  land  which  he  had  formerly  conveyed  to  the  corpo- 
ration, claiming  that  the  corporation  had  been  dissolved  by  lapse  of  time, 
and  that  the  land  had  reverted  to  him.  Held,  under  section  42  of  the  act 
of  1868,  relating  to  corporations,  (Comp.  Laws  1879,  p.  223,)  that  such 
claim  is  not  tenable. 

Error  from  Greenwood  district  coart. 
The  case  is  stated  in  the  opinion. 
T.  J.  Hudson,  for  plaintiff  in  error. 

Valbntinx,  J.    This  was  an  action  in  the  nature  of  ejectment, 
brought  by  Michael  8word  against  W.  Q.  Wickersbam,  to  recover  the 
possession  of  ten  aores  of  land.    The  case  was  tried  by  the  court  be- 
low without  a  jury,  and  judgment  was  rendered  in  favor  of  the 
*747    defendant  and  against  the  plaintiff  *for  costs.    The  plaintiff 
now  bnngs  the  case  to  this  ooort  for  review.    It  appears  from 
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only  as  against  the  partnership  property,  bnt  also  as  against  the  in- 
dividual property  of  Williams.  Williams  took  tbe  case  to  the  dis- 
trict court,  which  he  asked  to  reverse  tbe  rulings  of  tbe  justice  of  the 
peace  with  regard  to  the  attachment;  but  the  district  court  affirmed 
such  rulings,  and  Williams  now  brings  the  case  to  this  court,  claim- 
ing that  both  the  justice  and  the  district  court  erred  with  reference 

to  the  attachment. 
*738     *A8  before  stated,  Williams  does  not  deny  the  debt,  or  the 
correctness  of  tbe  judgment  rendered  therefor,  or  his  duty  to 
pay  such  judgment,  except  as  to  a  small  proportion  of  the  costs, 
(and  the  amount  of  the  judgment  is  small,  as  will  be  observed,  and 
could  easily  be  paid ;)  nor  does  he  deny  the  plaintiff's  rigiU  to  the 
attachment  as  against  his  copartner,  Carr;  nor  does  he  claim,  as  we 
understand,  that  the  officer  in  levying  the  attachment  did  not  in  fact 
exhaust  all  the  partnership  property  before  levying  upon  any  of  Wili- 
iams'  individual  property;  but  be  denies  the  plaintiff's  right  to  an 
attachment  at  all  as  against  himself,  and,  possibly,  also,  as  against 
the  partnership.     Was  the  attachment  rightfully  sustained  as  against 
Williams  and  his  property?     This  is  the  only  question  involved  in 
the  case ;  and,  indeed,  it  may  be  doubted  whether  even  this  question 
is  fairly  presented  in  the  case.     Bnt,  as  counsel  for  defendant  in  error 
raise  no  question  in  this  respect,  we  shall  proceed  to  consider  the  ques- 
tion as  though  it  were  undoubtedly  in  the  case.     This  question,  we 
think,  must  be  partly  answered  in  the  affirmative  and  partly  in  the 
n^ative;  it  must  be  answered  in  the  affirmative  as  to  all  the  part- 
nership property,  bvt  must  be  answered  in  the  negative  as  to  Will* 
iams'  individual  property. 

Perhaps,  before  proceeding  further,  it  would  be  well  to  state  that 
in  this  state  the  statutes  provide,  among  other  things,  that  '*all  con- 
tracts, which  by  tbe  common  law  are  joint  only,  shall  be  construed 
to  be  joint  and  several;"  and,  "in  all  cases  of  joint  obligations  and 
joint  assumptions  of  copartners  or  others,  suits  may  be  brought  and 
prosecuted  against  any  one  or  more  of  those  who  are  so  liable," 
(Comp.  Laws  1879,  p.  209,  §§  1,  4;)  and  ^'judgment  may  be  given 
for  or  agains.t  one  or  more  of  several  plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants."  Civil  (Jode,  §  396.  See,  also,  Alvej 
v.  Wilson,  9  Ean.^405 ;  FuUam  v.  Abrahams,  ante,  *75,(just  decided.) 
We  would  therefore  think,  nnder  our  statutes,  including  the  Justices' 
Code,  (bat  an  attachment  would  lie  against  all  the  members  of  a  co- 
partnership where  the  grounds  for  the  attachment  would  apply 
*734  to  all  of  them;  and  it  would  lie  against  any  ^single  member 
of  tbe  copartnership  where  the  grounds  for  the  attachment 
would  apply  to  him  alone,  or  to  him  and  others.  Generally,  in  our 
codes  of  procedure,  the  word  ''defendant"  is  a  collective  name,  which 
includes  all  the  separate  defendants;  and  it  is  probably  so  used  io 
aeotion6  28  and  68  of. the  Justices*  Code;  bat  the  word  'Idefendants'' 
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is  also  ased  in  said  section  28  in  a  ver^  different  sense,  evidently 
meaning  the  defendants  severally.  Said  section  says:  **Wben  the 
defendant,  or  one  of  several  defendants,'*  etc.;  the  word  ''defendant'' 
evidently  meaning  the  sole  defendant,  when  there  is  only  one  de- 
fendant, and  all  when  there  are  several  defendants,  while  the  word 
"defendants,"  nsed  in  the  same  section,  evidently  means  each  of  the 
defendants  severally.  It  will  also  be  noticed  that  the  nominative  to 
the  verb  in  each  of  the  several  subdivisions  of  said  section  28  is  ''the 
defendant,  or  one  of  several  defendants,"  evidently  showing  that  each 
of  the  several  grounds  for  an  attachment  is  intended  to  apply  to  each 
and  every  defendant  in  the  case.  Except  for  our  statutes,  it  is  pos- 
sible that  an  attachment  would  not  lie  against  a  partnership,  or  against 
any  member  thereof,  for  a  partnership  debt.  Leach  v.  Cook,  10  Vt. 
239.  See,  also,  Cowdin  v,  Hurford,  4  Ohio,  132 ;  Taylor  v.  McDon- 
aid.  Id,  149;  Sears  v.  Houghton,  7  How.  Pr.  383. 

Bat  under  our  statutes  we  think  it  is  clear  beyond  all  question 
that  an  attachment  will  not  only  lie  against  a  partnership,  but  will 
also  lie  against  any  member  thereof  for  a  partnership  debt.     It  will 
lie  against  a  partnership,  however,  only  where   all  the  members 
thereof  have  by  their  acts  rendered  themselves  liable  to  an  attach- 
ment.    See  authorities  above  cited.     Each  partner,  however,  is  re- 
sponsible for  his  own  acts,  and  where  one  of  the  partners  has  ren- 
dered himself  liable  to  an  attachment,  the  attachment  may  not  only 
be  issQed  against  him,  but  partnership  property  may  be  taken  by  at- 
tachment as  a  security  for  the  debt.     1  Wait,  Act.  &  Bet,  419,  near 
the  bottom  of  the  page,  and  authorities  there  cited;  Hershfield  v. 
Claflin,  25  Kan.  •166.     Bee, also,  Jefferson  Co.  v.  Swain,  6  Kan.  *376 ; 
Sellew  V.  Ghrisfield,  1  Handy,  86;  2  Lindl.  Partn.  689  et  $eq. 
*735    To  *thi8  extent  the  partnership  must  suffer  foir  the  individual 
wrongs  of  each  of  its  members.     In  this  state  each  partner  is 
liable  for  the  whole  of  the  partnership  debts;  and  a  suit  may  be 
brought  against  any  one  or  more  of  such  partners  to  recover  any  one 
of  such  debts;  and  in  such  suit  an  attachment  may  be  issued  against 
any  one  or  more  of  the  defendants  who  may  be  liable  thereto;  but, 
A8  before  stated,  it  can  be  maintained  against  only  such  of  the  de- 
fendants as  have  by  their  acts  rendered  themselves  liable  to  an  at- 
tachment;  and  partnership  property  may  be  seized  in  attachment 
^ses  whether  the  order  of  attachment  runs  against  the  entire  firm, 
or  against  only  a  portion  of  its  members;  and,  indeed,  partnership 
property  may  be  seized  on  an  attachment  where  the  suit  is  against  an 
individual  member  of  the  partnership  only,  and  to  recover  from  him 
on  his  individual  debt  only.     Hershfield  v.  Claflin,  26  Kan.  *166, 
*170,  and  cases  there  cited ;  2  Lindl.  Partn.  689  tt  seq^,  and  cases 
tbere  cited.    But  where  the  suit  is  against  the  individual  member 
oiily,  and  to  recover  from  him  on  his  individual  debt  only,  only  the 
individual  interest  of  the  partner  in  the  property  seized  can  be  sold. 
^nd  the  individual  property  of  one  partner  can  never  be  seized  or  said 
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by  Virtue  of  an  attachment  issned  against  one  of  the  other  partners. 

The  judgment  of  the  court  below  will  be  modified  in  this  case  by 
setting  aside  and  vacating  all  the  orders  made  by  the  justice  of  the 
peace  with  reference  to  the  attachment  as  against  the  defendant  Will- 
iams, and  the  attachment  proceedings  will  be  reopened  for  a  hearing 
upon  the  truth  of  tha  grounds  alleged  in  the  plaintiff's  affidavit  for 
the  attachment,  so  far  as  such  grounds  apply  to  the  defendant  Will- 
iams.  In  all  other  respects  the  judgment  and  orders  of  the  oonrt 
below»  and  the  judgment  and  orders  of  the  justice  of  the  peace,  will 
remain  undisturbed.  The  costs  of  this  court  will  be  taxed  against 
the  defendant  in  error.    Judgment  modified. 

(All  the  justices  oonourring.) 


*736  *SoLOMOM  Evans  v.  J.  B.  Lafbtth. 

January  Term,  1883. 

'•■' 

1.  Supreme  Court.    The  supreme  court  never  retries  a  case  upon  contra- 

dlctpry  and  conflicting  parol  evidence,  but  in  all  such  cases,  if  there  is  no 
other  reason  for  reversing  the  decision  of  the  trial  court  than  that  the  de- 
cisipn  is  not  sustained  by  sufficient  evidence,  the  supreme  court  will  per- 
mit the  decision  of  the  trial  court  to  stand. 

2.  Instruction:  Kot  Misleading.    The  defendant  set  forth  In  his  answer 

apparently  Inconsistent  allegations,  and  the  trial  court  charged  the  jury, 
among  other  things,  that  "these  allegations  in  the  answer,  apparently 
inconsistent  in  some  respects,  the  jury  may  take  into  consideration  with 
..  the  evidence  s^bmitted  on  the  triisU,  in  determining  whether  or  not  the 
.  defendant  executed  the  note  in  suit  for  the  sum  of  §56.98."  Held^  under 
the  circumstances  of  the  case,  that  the  instruction  was  not  erroneous  or 
misleading. 

8.  '•^- — -— :  Modified  and  Given.    The  defendant  asked  the  trial  court  to 

. '    give  a  certain  instruction,  but  the  trial  court  refused,  and  in  its  place 

gave  another,  embodying,  substantially,  the  instractioi^  asked  for  by  the 

.    defendant,  but  setting  it  forth  in  language  more  appropriate  under  tlie 

facts  of  the  case.    Held  not  error. 

f     ■  'J 

I  * 

Error  from  Johnson  district  court. 
The  case  is  stated  in  the  opinion. 
.  QiU  d  PcSrker^  for  plaintiff  in  error. 
SV''^Ti$  d  Little,  for  defendant  in  error. 

^^AiANTiNx^  ik  This  Miction  was  originally  brou^t  by  J.  B.  Lafeyth 
against  Solomon  Evans,  before  A.  J.  Smith,  a  justice  of  the  peace  of 
Johnson,  county,  on  a  promissory  note  for  $66.98.  The  defendant 
afciawerad  as  fc^WB :  i 
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"J".  B.  Zafeythf  Plaintiffs  v.  Sol.  Bvans^  D^endant. 

^Bbforb  a.  J.  Smith,  Justice  of  the  Peace,  City  of  Olathe,  Johnson 

County,  Kansas. 

''And  now  comes  the  defendant  iu  the  above-entitled  cause,  and,  for  his 
amended  answer  to  plaintiff's  bill  of  particulars  herein,  denies  that  he 
*737  executed  the  note  *sued  on  in  this  cause,  or  that  he  is  indebted  to  said 
plaintiff  in  any  amount  thereon.  (2)  Defendant,  further  answering, 
savs  that  he  did,  on  the  day  of  the  date  of  ttie  note  in  suit,  execute  and  deliver 
to  plaintiif  a  note  for  the  sum  of  forty-six  dollars  and  ninety-eight  cents,  and 
that  said  note  and  all  interest  thereon  have  long  since  been  paid  in  full.  (3) 
That  said  note  in  suit  as  well  also  as  the  one  for  said  $46.98,  heretofore  paid 
to  plaintiff  by  defendant,  is  and  was  for  usurious  interest,  and  void  for  want 
of  consideration.  G.  &  P.,  Attys.  for  Defendants 

"Sol.  Evans,  defendant  in  the  foregoing  cause,  being  sworn,  on  his  oath 
states  that  the  matters  and  tacts  as  set  forth  in  this  answer  are  true. 

"Sol.  Evans. 

'"Subscribed  in  my  presence  and  sworn  to  before  me  this  February  21, 1882. 
"A.  J.Smith,  J.  P." 

Afterwards  the  case  was  taken  to  the  district  court,  where  it  was 
tried  before  the  court  and  a  jury,  which  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant  for  $35, 
besides  costs.  And  the  defendant,  as  plaintiff  in  error,  brings  the 
case  to  this  court,  and  asks  for  a  reversal  of  such  judgment.  He  first 
makes  the  point  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence; bat  in  this  we  think  he  is  mistaken,  or  at  least  the  evidence 
is  not  so  utterly  insufficient  as  to  authorize  this  court  to  reverse  the 
jadgment  of  the  court  below,  and  to  set  aside  the  verdict  of  Hhe  jury 
because  of  any  insufficiency  of  the  evidence.  This  court  never  re- 
tries a  case  upon  contradictory  and  conflicting  evidence;  but  in  all 
such  caseSy  if  there  is  no  oth^r  reason  for  reversing  the  decision  of 
the  trial  court,  the  supreme  court  will  permit  the  decision  of  the  trial 
court  to  stand. 

The  plaintiff  in  error,  defendant  below,  also  complains  of  the  fol- 
lowing instruction,  given  by  the  court  to  the  jury : 

'*(3)  The  defendant  sets  up  in  his  answer  that  on  May  7, 1880,  he  executed 
a  note  to  the  plaintiff  for  $46.98,  and  further  charges  and  alleges  that  the  daid 
note  in  suit,  as  well  as  the  one  for  said  $46.98  heretofore  paid  to  plaintiff  by 
defendant,  is  and  was  for  usurious  interest,  and  void  for  want  of  con- 
^38  sideration .  The  defendant  further  denies  that  he  exe*cuted  or  signed 
the  note  on  which  this  suit  is  brought.  These  allegations  in  the  an- 
swer, apparently  inconsistent  in  some  respects,  the  jury  may  take  into  con- 
sideration with  the  evidence  submitted  on  the  trial,  in  determining  whether 
or  not  the  defendant  executed  the  note  in  suit  for  the  sum  of  $56.98.  The 
burden  of  proof  is  on  the  defendant  to  satisfy  you  by  a  preponderance  of  the 
evidence  as  to  all  the  affirmative  allegations  set  up  in  his  answer." 

The  plaintiff  in  error  complains  especially  of  the  words  '"appar- 
ently •inconsistent,"  used  in  the  foregoing  instruction.  We  do  not, 
nnder  the  circumstances,  think  that  the  instruction  is  erroneous  or 
iQialeading*  The  language  of  the  instruction  sieems  to  be  well 
guarded*  BesideB^  if  oonnsel  do  not  desire  that  the  jury  should  take 
V.29K— 34 
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into  consideration  apparently  inconsistent  allegations  in  their  plead- 
ings, they  sboald  not  make  such  allegations.  The  plaintiff,  in  error 
(defendant  below)  asked  the  court  to  give  the  following  instruction  to 
the  jury,  to- wit : 

*'(1 )  If  you  And  from  the  evidence  that  the  note  sued  on  was  given  whoUy 
for  usurious  interest,  thenlcharge  you  that  there  can  be  no  recovery  thereon." 

Tiie  court  refused  to  give  this  instruction,  and  gave  the  following 
instruction  in  its  place : 

**(4)  If  the  jury  find  from  the  evidence  that  defendant  did  execute  the  note 
on  which  suit  is  brought,  and  furtlier  find  from  the  evidence  that  the  con- 
siderHtlon  in  said  note  was  made  up  in  whole  or  in  part  of  usurious  or  un- 
lawful interest,  then  the  amount  of  unlawful  interest  shall  be  deemed  and 
taken  to  be  payments  made  on  account  of  the  principal  and  12  percent,  inter- 
est per  annum.  '  , 

''Tlie  legal  rate  of  interest  in  this  state  on  contract  shall  not  exceed  12  per 
cent,  per  annum,  and  all  sums  in  excess  of  that  rate  are  held  usurious  and  un- 
1«^^  ful,  and  whatever  may  be  in  excess  of  tlie  rate  named  sliall  be  deemed  and 
taken  to  be  payments  made  on  account  of  the  principal  and  12  percent,  inter- 
est per  annum." 

We  think  the  instrnction  given  by  the  trial  court  fairly  covered  all 
that  was  asked  for  by  the  defendant  below;  and  the  instruction  given 
by  the  court  was  much  more  appropriate,  under  the  facts  of 
*739  the  case,  than  was  the  one  asked  for  by  *the  defendant  below. 
It  can  hardly  be  said  that  any  of  the  evidence  tended  to  prove 
"that  the  note  sued  on  was  given  wholly  for  usurious  interest ; "  and 
therefore  the  instruction  asked  for  by  the  defendant  was  not  proper, 
or  at  lea&t  was  not  embodied  in  appropriate  language. 

After  considering  all  the  questions  in  the  case,  as  presented  by 
counsel  for  plaintiff  in  error,  we  are  constrained  to  say  that  we  do 
not  think  that  the  court  below  committed  any  material  error;  and 
therefore  its  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Statb  of  Kansas  i;.  G.  H.  Estabbook  and  others. 

January  Term,  1883. 

Intoicicating  Liquors :  Druggist's  Bond :  Breach  of:  Measure  of  Be- 
covery.  The  amount  of  recovery  for  the  breach  of  a  druggist's  bond, 
given  under  section  2  of  the  prohibition  act  of  1881,  is  the  amount  which 
the  state  loses  by  reason  of  the  breach  of  such  bond,  and  is  not  necessarily 
the  full  amount  of  the  penalty  of  the  bond.  This  amount  of  recovery 
would  generally  include  the  amount  of  the  costs  and  expenses  necessarily 
incurr^  in  the  prosecution  of  the  druggist  for  his  violation  of  the  Isw, 
together  with  the  costs  and  expenses  necessarily  incurred  in  enforcing  the 
Judgment,  whether  the  Judgment  should  be  for  a  fine  or  for  imprison- 
ment, and  also  the  fine  itself,  if  that  should  be  imposed  upon  the  druggist. 
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Tberefore,  where  a  druggist  sells  intoxicating  liquor  in  violation  of  the 
prohibition  act,  and  tliereby  commits  a  breach  of  his  bond,  and  he  i»  pros- 
ecuted criminally  for  the  violation  of  such  act.  and  a  fine  and  costs  are 
imposed  upon  him,  but  no  judgment  is  rendered  subjecting  liim  to  any 
imprisonment »  and  lie  immediately  pays  the  amount  of  the  fine  and  costs* 
held,  that  no  action  will  afterwards  He  against  the  druggist  and  his  sure- 
ties for  such  breach  of  his  bond;  and  tliis  for  the  reason  that  the  full 
amount  of  the  loss  to  the  state  incurred  by  reason  of  the  breach  of  tiie 
bond  has  been  fully  paid  and  satisfied. 

Error  from  Franklin  district  court. 
The  case  is  stated  in  the  opinioD. 
*740    *W.  Littiejield,  Co.  Atty.,  for  the  State. 
Mason  d  Meigs,  for  defendants  in  error. 

Valentime,  J.  This  was  an  action  brought  in  the  name  of  the 
state  of  Kansas,  by  the  county  attorney  of  Franklin  county,  against 
C.  H.  Estabrook,  A.  K.  Hamilton,  and  Mary  S.  Estabrook,  upon  a 
penal  bond  executed  by  the  defendants  under  section  2  of  the  probi- 
biiion  act  of  1881.     The  bond  reads  as  follows : 

''Know  all  men  by  these  presents,  that  we,  C.  H.  Estabrook  as  pnncipal, 
i.li.  Hamilton  and  Mary  S. Estabrook  as  sureties, are  held  and  firmly  bound 
nntotlie  state  of  Kansas  in  the  sum  of  one  thousamd  dollars,  to  the  payment 
of  which  sum,  well  and  truly  to  be  made,  we  jointly  and  severally  bind  our- 
selves, our  heirs,  executors,  administrators,  and  assigns,  firmly  by  these  pres- 
ents.   Sealed  with  our  seals,  and  dated  this  twenty-first  day  of  June,  1881.    ' 

**The  condition  of  this  obligation  is  such  that  whereas,  the  said  G.  H.  Esta- 
brook has  pn^ented  a  petition  to  the  probate  judge  of  Franklin  county,  Kan- 
^.  praying  that  a  permit  be  granted  him  to  sell  intoxicating  liquors  for  med- 
ical, acienUfic,.and  mechanical  purposes  only,  in  the  city  of  Ottawa,  county 
of  Franklin,  state  of  Kansas:  now  if  the  said  G.  U.  Estabrook  shall  neither 
Qse,  sell,  Ijarter,  nor  give  away  any  of  the  liquors  mentioned  in  section  one  of 
ui  act  of  tbe  legislature  of  the  state  of  Kansas  entitled  *An  act  to  prohibit  the 
manufacture  and  sale  of  intoxicating  liquors,  except  for  medicnl,  scientific, 
and  mechanical  purposes,  and  to  regulate  the  manufacture  and  sale  thereof 
tor  such  excepted  purposes,*  approv^  February  19, 1881,  in  violation  of  any 
of  the  provisions  of  said  act.  then  this  obligation  to  be  null  and  void,  else  in 
^  force  and  effect.  G.  H.  Estabrook.  [Seal.! 

"A.  li.  Hamilton.  rSeal.j 

"Mary  IS.  Estabrook.    L^^®*^-J" 

*T41    That  portion  of  the  plaintiff's  petition  which  alleges  the  ^breach 
of  the  bondy  and  which  prays  for  relief,  reads  as  follows : 

"(4)  That  on  the  eighth  day  of  February,  1882,  the  said  G.  H.  Estabrook 
vaa  arrested  and  brought  before  William  U.  Glark,  a  justice  of  the  peace  of 
tbe  city  of  Ottawa,  in  said  Franklin  county,  in  a  certain  criminal  action 
tiieretn,  entitled  State  of  Kansas  v.  G.  H.  Estabrook,  upon  the  complaint 
in  writing  of  W.  Littlefield,  county  attorney  of  said  Franklin  county,  charg- 
ing tliat  the  said  G.  II.  Estabrook,  on  the day  of  January,  1882,  at  the 

oouuly  of  Franklin,  state  of  Kansas,  in  a  certain  two-story  building  known 
as  *  Estiibrook's  Drug  Store,' situated  upon  l(»t  No.  84,  in  block  No.  58,  in  the 
city  of  Ottawa,  being  then  and  there  a  druggist,  and  having  a  permit  to  sell 
intoxicating  liquors  tor  medicsil,  scientific,  and  mechanical  purposes  only,  did 
^iwstiy  and  indirectly  sell  and  barter  spirituous,  malt,  vinouis,  fermented,  and 
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railroad  purposes,  or  for  any  other  purpose,  but  return  it  to  yoa;" 
and  if  the  owner  sboald  not  wish  to  prosecute  the  case  any  farther 
for  the  damages  already  committed  by  the  railroad  company, — we 
would  think  that  it  would  be  proper  for  the  court  to  render  a  judg- 
ment in  favor  of  the  owner  of  the  land  and  against  the  railroad 
company  for  costs.  It  would  certainly  seem  to  be  useless  to  intro- 
duce evidence  for  the  purpose  of  showing  who  originally  instituted  the 
proceedings,  or  the  nature  or  character  of  the  proceedings,  when  the 
papers  in  the  case  themselves  sufficiently  showed  such  facts.  It  would 
certainly  seem  to  be  useless  to  introduce  evidence  tending  to  show 

actual  damages,  when  the  owner  of  the  property  was  no  longer 
*T56    claiming  a  judgment  for  damages;   and  it  would  cer^tainly 

seem  fair  and  right  and  just,  after  a  railroad  company  has 
instituted  a  kind  of  proceedings  which  necessarily  requires  the  crea- 
tion of  costs,  and  then  voluntarily  abandons  such  proceedings,  that 
the  railroad  company  should  pay  all  costs. 

The  judgment  of  the  court  below  will  be  affirmed. 
(All  the  justices  concurring.) 


P.  P.  LiNDH  V,  J.  W.  Crowlkt. 
January  Term,  1883. 

1.  Partnership :  Presumptions :  Burden  of  Proof.    Where  a  partnership 

is  organized  for  the  purpose  of  buying,  selling,  and  dealing  in  drugs, 
medicines,  etc.,  and  the  managing  partner  borrows  money  and  gives  a 
note  therefor  in  the  partnership  name,  it  will  be  presumed  that  the  note 
was  executed  for  a  partnership  purpose  and  in  the  course  of  partnership 
dealings,  and  the  burden  of  proof  will  rest  upon  him  who  asserts  tlie  con- 
trary; and,  in  the  absence  of  proof  to  tlie  contrary,  it  will  also  be  pre- 
sumed that  the  entire  transaction  was  in  good  faith. 

2.  :  Note  Given  in  Firm  Name:  Becovery.  Where  a  manag- 
ing partner  of  a  trading  or  mercantile  partnei*ship  borrows  money  and 
gives  a  not«  therefor  in  the  partnership  name,  and  the  lender  believes  at 
the  time  that  the  money  loaned  is  to  be  used  in  the  partnership  business, 
Tield,  that  it  is  immaterial  to  the  lender  whether  the  money  is  actually 
used  in  the  partnership  business  or  not,  or  whether  the  other  members  of 
the  partnership  receive  any  benefit  therefrom  or  not;  and  also  Tidd,  that 
he  may  recover  on  the  note  against  the  other  members  of  the  partnership 
as  well  as  against  the  managing  partner.^ 

8.  New  Trial:  Granted  for  Insufficient  Beason.  Where  a  motion  is 
made  for  a  new  trial,  and  the  trial  court  sustains  the  motion  for  a 
manifestly  insufficient  reason,  and  it  does  not  appear  from  the  record 
brought  to  the  supreme  court  that  there  was  any  sufficient  reason  fox 
granting  a  new  trial,  the  order  of  the  trial  court  granting  the  new  trial 
will  be  reversed. 

>  Ab  to  powers  of  partnen,  see  Williams  ▼.  Bamett,  10  Kan.  848,  and  note. 
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Enor  from  Saline  distrioi  court. 

The  plaintiff,  Lindh,  brings  the  ease  to  this  conrt,  and  assigns 
*757    as  error  the  order  made  at  the  May  term,  1882,  of  *tbe  district 
court,  granting  the  defendant,  Crowley,  a  new  trial.    The  facts 
Bofficiently  appear  in  Lindh  v.  Crowley,  26  Kan.  *47  et  seq.,  and  in 
the  opinion  herein. 
John  Foster  and  Lovitt  d  McClellnnd,* for  plaintiff  in  error. 
Garver  d  Bond,  for  defendant  in  error. 

Valentine,  J.  This  is  the  second  time  that  this  case  has  been  to 
this  coort.  Lindh  y.  Crowley,  26  Kan.  *47.  After  its  return  to  the 
district  court,  the  plaintifiF  so  amended  his  petition  as  to  make  the 
action  an  action  by  P.  F.  Lindh  as  plaintiff,  against  J.  W.  Crowley 
alone  as  the  defendant.  The  action  is  founded  upon  three  promis- 
sory notes,  for  $260,  $270,  and  $280,  respectively,  with  interest,  each 
aigned  "Freeman  &  Co.,**  and  a  due-bill  for  $150,  also  signed  "'Free- 
man  &  Co."  It  is  admitted  by  the  parties  that  there  was  a  partner- 
ship, consisting  of  Charles  F.  Freeman  and  some  other  person,  whose 
partnership  name  was  "Freeman  <&  Co. ;"  and  it  is  admitted  that  the 
notes  and  due-bill  were  signed  by  Charles  F.  Freeman,  the  managing 
partner  of  the  firm,  in  the  partnership  name;  but  it  is  denied  by  the 
defendant  that  he,  the  defendant,  was  a  member  of  the  partnership, 
or  that  he  ever  received  any  benefit  from  the  consideration  for  the 
notes  and  dae-bill,  or  that  any  portion  of  such  consideration  ever 
went  into  the  partnership  business,  or  even  that  there  was  any  legal 
consideration  for  the  notes  and  due-bill;  and  it  is  claimed  by  the  de- 
fendant that  the  transaction  between  Lindh  and  Freeman  was  a 
purely  personal  transaction,  having  no  connection  with  the  partner- 
ship baainess,  and  that  it  was  instituted  and  carried  out  for  the  sole 
ourpose  of  defrauding  the  partner  of  Freeman,  and  that  Lindh,  as 
well  as  Freeman,  was  fully  cognizant  of  the  object  and  purpose  to  be 
subserved  by  the  execution  of  the  notes  and  due-bill,  and  of  all  other 
facts  connected  with  their  execution.     This  case  was  tried  before  the 

oourt  and  a  jury,  and  the  jury  found  a  general  verdict  in  favor 
*768    of  the  plaintiff  and  *against  the  defendant,  and  assessed  the 

amount  of  recovery  at  $1,066.38.  The  defendant  then  moved 
the  court  for  a  new  trial,  upon  the  following  grounds:  '*(!)  That 
said  verdict  is  not  sustained  by  sufficient  evidence,  and  is  contrary 
to  the  weight  of  the  evidence.  (2)  The  said  verdict  is  contrary  to 
law.  (8)  Error  of  law  occurring  upon  the  trial,  and  excepted  to  at 
the  time  by  the  defendant.'*  The  court  below  sustained  the  motion 
for  the  new  trial.  Upon  this  subject  the  record  brought  to  this  oourt 
shows,  among  other  things,  as  follows : 

*'The  court  thereupon  decided  to  grant  the  said  motion  for  a  new  trial, 
upon  the  ground  that  the  evidence  introduced  in  said  trial  did  not  sufficiently 
prove  that  the  money  paid  by  the  plaintiff  to  the  said  Charles  F.  Freeman 
went  into  the  firm  business  of  Freeman  &  Co.,  and  that  the  said  evidence  did 
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not  prove  sufficiently  that  the  said  J.  W.  Crowley  ever  received  any  beneHt 
therefrom.  This  is  the  theory  upon  which  tha  case  lias  been  tri«d»  and  it  is 
not  sustained  by  the  evidence  to  the  sati^action  of  my  mind*  To  which  de- 
cision and  ruling  of  the  court  plaintiff  excepted  at  the  time." 

The  plaintiff  brings  the  case  to  this  coort,  assigning  as  error  the 
order  of  the  court  granting  the  new  trial.  It.  is  evident  from  the 
pleadings,  the  evidence,  ana  the  instructions  of  the  court  below,  that 
the  court  below  did  not  mean  to  say  that  the  case  was  tried  solely 
upon  the  theory  that  the  money  paid  by  the  plaintiff  to  the  defendant 
in  consideration  of  the  notes  and  due-bill  went  into  the  firm  business 
of  Freeman  &  Co.,  and  that  J. W.  Crowley  thereby  received  benefit  from 
such  money,  for  they  all  show  that  other  questions  were  involved  in 
the  case,  and  that  litigated  in  the  case  was  whether  J.  W.  Crowley 
was  a  member  of  the  firm  of  Freeman  &  Co.,  or  not.  The  courts  for 
instance,  instructed  the  jury,  among  other  things,  as  follows: 

"The  plaintiff  here  claims  that  the  firm  was  composed  of  the  said  Charles 
F.  Freeman  and  the  defendant  J.  W.  Crowley.  The  defendant  denies  this^ 
and  says  he  was  not  a  member  of  that  firm.  He  admits  the  existence  of 
such  a  firm  as  Freeman  &  Co.,  but  says  Mary  Crowley,  his  mother,  was  a 

member  of  it,  and  not  himself;  and  this  would  seem  to  be  the  first 
*759      question  to  be  disposed  of  in  the  case.    If  you  should  '('find  and  be- 

lieve  from  all  the  testimony  that  the  defendant  was  not  a  member  of 
that  firm,  then  it  would  be  your  duty  to  find  a  veixlict  for  him,  and  that  would 
be  the  end  of  this  case  before  you;  but  if  you  should  tind  and  believe  from  the 
testimony  that  the  defendant  was  a  member  of  the  firm  of  Freeman  &  Co., 
then  other  questions  would  arise  on  the  other  portions  of  the  answer  of  the 
iefendant.  *  ♦  ♦  The  burden  of  proof  is  upon  the  plaintiff  to  satisfy 
your  minds  of  the  fact  that  this  defendant  was  a  member  of  the  firm  of  Free- 
man &  Co.,  and  that  he  is  entitled  to  recover  against  it. " 

Evidently  the  conrt  below,  by  using  the  language  above  quoted  in 
sustaining  the  motion  for  the  new  trial,  simply  meant  to  say  that 
the  case  was  tried  by  the  plaintiff  not  only  on  th^- theory  that  J.  W. 
Crowley  was  a  member  of  the  firm  of  Freeman  &  Co.,  and  that  the 
notes  were  given  and  received  in  good  faith  for  money  loaned  by  the 
plaintiff,  but  also  that  the  case  was  tried  by  the  plaintiff  upon  the  fur- 
ther theory  that  the  money  loaned  by  the  plaintiff  to  Freeman  &  Co.  act- 
ually went  into  the  partnership  business,  and  that  J.  W.  Crowley 
thereby  received  a  benefit  therefrom;  but  that  there  was  not  sufficient 
evidence,  in  the  opinion  of  the  court,  to  prove  that  the  money  was  so 
used,  and  therefore  that  a  new  trial  should  be  granted  because  of  such 
failure  in  the  proof;  and  construing  such  to  be  the  meaning  of  the 
language  of  the  court  below,  we  think  the  court  granted  a  new  trial 
for  an  insufficient  reason.  First,  the  partnership  was  a  trading  part- 
nership or  mercantile  partnership,  being  organized  for  the  purpose 
of  buying,  selling,  and  dealing  in  drugs,  medicines,  etc.;  nud second^ 
the  notes  and  due-bill  were  signed  by  tlie  managing  partner,  and  in 
the  partnership  name ;  and  under  such  circumstances  it  will  be  pre- 
%umed  that  the  notes  and  due-bill  were  executed  for  a  partnership 
purpose,  and  in  the  course  of  partnership  dealings,  and  the  burden 
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of  proof  will  rest  upon  him  who  asserts  the  contrary.  Davis  v.  Cook, 
14  Nev.  277;  Carrier  v.  Cameron,  81  Mich.  373,  377;  Deitz  v.  Reg- 
nier,  27  Kan.  *94,  104,  et  seq.  See,  also,  other  cases  cited  in  coun- 
flel's  brief  for  plaintiff  in  error,  as  follows :  Gregg  v.  Fisher,  3 
*760  Bradw.  261;  *1  Pars.  Notes  &  B.  128;  Whitaker  v.  Brown, 
16  Wend.  511 ;  Gansevoort  v.  Williams,  14  Wend.  138 ;  Carrier 
V.  Cameron,  31  Mich.  377;  Kraft  v.  Freeman  Printing  and  Pub^.  Co., 
1  N.  Y.  Cond.  Rep.  169. 

As  the  jury  found  in  favor  of  the  plaintiff  and  against  the  defend- 
ant  in  this  case,  it  must  also  be  presumed  that  the  whole  of  the 
tranaactions  had  between  the  plaintiff  and  Charles  F.  Freeman  were 
in  good  faith ;  that  the  money  was  actually  loaned  by  the  plaintiff 
to  Freeman,  and  the  plaintiff  at  least  believed  that  the  money  was 
to  be  used  in  the  partnership  business.     The  court  below  has  said 
nothing  that  tends  to  destroy  the  force  of  these  presumptions.     It  is 
true  the  court  below  has  said  there  was  not  suf&cient  evidence  to 
prove  that  the  money  loaned  by  the  plaintiff  to  Freeman  was  act- 
ually used  in  the  partnership  business,  or  that  Crowley  ever  received 
any  benefit  therefrom.     But  this  fact  we  think  is  wholly  immaterial. 
It  makes  no  difference,  so  far  as  the  plaintiff  is  concerned,  whether 
the  money  loaned  was  actually  used  in  the  partnership  business,  or 
not ;  or  whether  Crowley  ever  received  any  benefit  therefrom,  or  not. 
If  he  believed  when  he  loaned  the  money  that  it  was  to  be  used  in 
the  partnership  business,  that  was  and  is  siifScient  so  far  as  he  is 
concerned.     See  authorities  above  cited ;  also,  Lindl.  Partn.  2G6  et 
seq,,  269  et  seq.;  Fox,  Dig.  Parte.  262,  263.    When  a  person  in  good 
faith  loans  money  to  a  commercial  partnership,  and  loans  it  to  the 
managing  partner  of  the  firm,  as  in  this  case,  such  person  cannot  be 
held  to  be  responsible  for  the  use  of  the  money  afterwards.     Such 
managing  partner  is  not  the  agent  of  the  lender  of  the  money,  but 
is  in  fact  the  agent  of  the  partnership ;  and  if  he  fails  to  use  the 
money  in  the  partnership  business,  or  fails  to  use  it  for  the  best  in- 
terest of  the  partnership,  it  is  the  partnership  that  must  suffer,  and 
not  the  lender  of  the  money.     It  will  be  seen  that  the  court  below  in 
this  case  granted  a  new  trial  on  account  of  a  wholly  immaterial  mat- 
ter; and  therefore  it  would  seem  to  follow  that  the  order  of  the  court 
below  granting  a  new  trial  should  be  reversed.     In  the  case 
*761    of  Field  v.  *Kinnear,  5  Kan.  *238,  it  is  said  that  "this  court 
will  exercise  a  supervisory  control  over  the  action  of  the  dis- 
trict court  in  either  granting  or  refusing  a  new  trial,  and  reverse  the 
order  of  the  district  court  in  either  case  whenever  that  court  misap- 
plies or  mistakes  some  settled  principle  of  law,  or  manifestly  abuses 
its  discretion  to  the  prejudice  of  either  party." 

In  the  present  case,  we  think  the  court  below  mistook  a  settled  prin* 

ciple  of  law,  or,  in  other  words,  was  mistaken  with  regard  to  the  law. 

If  the  court  below  had  overruled  the  motion  for  the  new  trial  without 

stating  its  particular  reasons  therefor,  it  is  probable  that  this  court 
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would  not  reverse  its  ruling,  for  the  reasons  often  stated  by  this  court 
in  refusing  to  disturb  an  order  of  the  district  court  granting  a  new  trial; 
but  in  this  case  the  trial  court  has  stated  its  reasons  specifically,  and 
we  think  the  reasons  are  not  sufiBcient.     If  it  was  clear  tbat  the  de- 
fendant's motion  for  a  new  trial  should  be  granted  for  some  other 
reason  than  those  stated  by  the  court  below,  it  is  probable  that  this 
court,  would  not  disturb  the  order  granting  the  new  trial,  although  the 
order  was  avowedly  granted  for  a  reason  which  we  deem  to  be  insuffi- 
cient.    But  we  cannot  say  from  the  record  before  us  that  the  defend- 
ant's motion  for  a  new  trial  should  be  granted  for  any  reason.      The 
defendant  suggests  that  the  reasons  given  by  the  district  court  for 
granting  the  new  trial  are  sufficient,  for  the  following  reasons :   At  the 
time  the  plaintiff  loaned  the  money  to  Freeman,  and  took  the  notes 
and  due-bill  sued  on,  the  plaintiff  did  not  know  who  the  other  member 
of  the  firm  of  Freeman  &  Co.  was,  and  that  he  loaned  the  money 
principally,  if  not  entirely,  upon  the  credit  of  Freeman.     This,  we 
think,  cannot  make  any  difference;  for  he  loaned  the  money  to  go  into 
the  partnership  business — ^loaned  it  to  the  managing  partner,  and  took 
the  notes  and  due-bill  in  the  partnership  name.     He  evidently  gave 
the  credit  to  the  partnership  business,  as  well  as  to  Freeman. 

The  order  of  the  court  below  granting  the  new  trial  will  be  reversed, 
and  the  cause  remanded  for  further  proceedings. 

(All  the  justices  concurring.) 


*762  *Statb  op  Kansas  r.  A.  J.  Hunt. 

January  Term,  1883. 

1.  Intoxicating  Liquor :  Prohibition  Act  not  Violated.  The  defendant 
was  prosecuted  criminally  for  selling  spirituous,  malt,  vinoup,  fermented, 
and  other  intoxicating  liquors,  without  having  a  permit  therefor  from 
the  probate  judge  of  the  county.  Upon  the  trial  it  was  shown  that  the 
defendant  sold  such  liquors  as  the  clerk  and  managing  agent  of  his  wife, 
who  owned  the  drug  store  in  wliich  the  liquors  were  sold,  and  wbo  had 
a  druggists'  permit  to  sell  intoxicating  liquprs,  issued  by  the  probate 
judge  of  the  county.    Held,  that  the  defendant  is  not  liable.^ 

2. :  Information  Charging  a  Public  OfiTense.  A  criminal  informa- 
tion charged  that  the  defendant  "willfully  and  knowingly  and  unlawfully 
sold,  bartered,  and  gave  away  spirituous,  malt,  vinous,  fermented,  and 

1  Where  a  druggist  has  a  permit  to  sell  intoxicating  liquors,  all  his  clerks  and  agents 
may  sell  the  same  for  him  in  his  drug  store,  witliout  violating  the  law  ;  but  such  sales 
must  be  made  in  the  drug  store  where  the  business  is  carried  on  and  the  permit  to  sell 
is  posted,  and  the  druggist  cannot  sell,  nnder  bis  permit,  intoxicating  liquors  at  any 
other  or  different  place  than  the  drug  store  where  the  permit  is  posted ;  and,  if  any 
clerk  or  agent  of  the  drngi^ist  sells  or  brirtcrs  intoxicating  liquors  at  another  and  dif- 
f%9*ent  place  from  the  drug  store  of  the.drugjjist,  the  permit  of  the  drnsgist  is  no  pro- 
tection to  siicsli  clerk  or  at^ent  so  unlawlully  engaged  in  the  sale  or  barters  of  intoxi- 
cating liqnors.    State  y.  Copp^34  Kttn.-522,  9  Pac.  R6p.  233. 
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other  intoxicating  Uqaors.  for  other  purposes  than  for  medical,  scientific, 
and  mechanical  purposes,  contrary  to  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Kansas.'* 
Held,  that  the  information  charged  a  public  offense,  notwithstanding 
the  fact  that  it  did  not  state  that  the  defendant  did  not  as  a  druggist  sell 
the  liquors  above  mentioned  to  some  other  druggist.  [State  v.  Shackle, 
ante,  *Mi;  State  v.  Teissedre,  30  Kan.  476,  2  Pac.  Eep.  650;  State  v. 
Crimmins,  31  Kan.  376,  2  Pac.  Rep.  574.] 

Appeal  from  Cherokee  district  court. 

Prosecution  for  violations  of  chapter  128,  Laws  1881.  February  2, 
1882,  the  jury  found  the  defendant,  Hunt,  guilty  on  each  of  the  five 
counts  of  the  information  filed  against  him.  New  trial  denied,  and 
defendant  sentenced  to  pay  a  fine  of  $100  on  each  count,  and  the 
costs  of  the  prosecution,  and  to  be  committed  to  the  county  jail  until 
the  fines  and  costs  were  paid.     From  this  judgment  he  appeals. 

C.  0.  Stockslager  and  Blair  d  Perry ^  for  appellant. 

W.  R.  Cowley,  Co.  Atty.,  for  the  State. 

Yalentike,  J.  This  was  a  criminal  prosecution  under  the  prohibi- 
tion act  of  1881.  The  case  was  commenced  originally  by  the  county 
attorney  of  Cherokee  county  directly  in  the  district  court,  by  filing  an 
information  containing  five  counts,  in  four  of  which  counts 
*763  the  defendaiit  was  charged  *with  selling  spirituous,  malt,  vin- 
ous, fermented,  and  other  intoxicating  liquors,  without  hav- 
ing a  permit  therefor  from  the  probate  judge  of  said  county;  and  in 
the  fifth  count  he  was  charged  with  selling  the  liquors  prohibited  by 
the  statute  for  other  than  mechanical,  medical,  and  scientific  pur- 
poses. 

The  fifth  count  reads  as  follows: 

"5.  And  the  county  attorney  further  informs  the  court,  and  avers  thai  one 
A.  J.  Hunt,  then  and  there  in  a  certain  frame  building,  on  lot  'No,  8,  in  block 
Ko.  27,  of  the  original  plat  of  the  city  of  Columbus,  in  the  county  of  Chero- 
kee and  state  of  Kansas,  on  the  tenth  of  November.  1881,  and  at  divers  times 
before  that  date,  did  willfully  and  knowingly  and  unlawfully  sell,  barter,  and 
give  away  spirituous,  malt,  vinous,  fermented,  and  other  intoxicating  liquors, 
for  other  purposes  than  for  medical,  mechanical,  and  scientific  purposes;  con- 
trary to  the  statute  In  such  cases  made  and  provided,  and  against  the  pciice 
and  dignity  of  the  state  of  Kansas. " 

The  case  was  tried  before  the  court  and  a  jury,  and  the  jury  found 
a  verdict  against  the  defendant  upon  all  the  counts  of  the  informa- 
tion, and  judgment  was  rendered  accordingly.  The  defendant  now 
appeals  from  that  judgment.  The  defendant  raises  two  questions,  and 
two  questions  only,  which  are  stated  in  his  counsers  brief  as  follows : 

"FirsU  that  in  the  light  of  the  testimony  the  defendant  could  not  be  con- 
victed under  the  first  four  counts  of  the  information,  or  either  of  them;  and 
second,  that  the  fifth  count  does  not  state  a  public  offense. " 

The  defendant  moved  for  a  new  trial,  and  filed  other  motions,  and 
took  exceptions,  so  as  to  properly  raise  these  questions  in  the.  court 
below.     We  shall  consider  these  questions  in  their  order. 
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1.  The  records  of  the  probate  judge  of  Cherokee  county  sbow  that 
G.  A.  Hunt  filed  the  necessary  petition,  bond,  etc.,  under  section  t? 
of  the  prohibition  act  of  1881,  for  the  purpose  of  obtaining  a  drug- 
gists' permit  to  sell  intoxicating  liquors  in  accordance  with  the  said 
act,  and  that  she  obtained  such  permit,  and  had. the  same  at  tiie  time 

it  is  charged  that  the  liquors  in  the  present  case  were  sold, 
*764     and  that  she  ^still  had  the  same  at  the  time  of  the  trial  in  this 
case.     The  defendant  in  the  present  case,  A.  J.  Hunt,  testi- 
fied on  the  trial  that  the  C.  A.  Hunt,  to  whom  the  said  permit  was 
issued,  was  his  wife;  that  she  was  the  owner  of  the  drug  store  in 
which  said  liquors  were  sold,  and  that  she  carried  on  the  drug  busi- 
ness in  the  building  described  in  the  information;  and  that  he  (the 
defendant)  was  doing  business  for  her  at  that  place,  and  for  her  ben- 
efit, and  as  her  head  clerk  or  manager;  or,  in  other  words,  that  she 
was  the  absolute  owner  of  the  stock  and  business,  and  that  he  was 
simply  her  clerk  and  managing  agent.     This  evidence  was  uncontra- 
dicted.    The  question,  then,  presented  under  the  first  four  counts  ol 
the  information,  is  simply  this :  Can  a  person  who  as  a  clerk  or  man- 
aging agent,  and  who  does  not  himself  have  a  permit  to  sell  intoxicat- 
ing liquors,  but  who  sells  the  same  in  a  drug  store,  as  the  clerk  or 
managing  agent  of  a  druggist  who  does  own  the  drug  store,  and  who  has 
apermitto  sell  intoxicating  liquors  therein,  be  prosecuted  and  convicted 
for  selling  intoxicating  liquors  in  such  drug  store  without  having  a 
druggists'  permit  therefor  ?     This  question  we  think  must  be  answered 
in  the  negative.     Where  a  druggist  has  a  permit  to  sell  intoxicating 
liquors,  all  his  clerks  and  agents  may  sell  the  same  in  his  drug  store 
without  violating  the  law;  and  this  must  be  true,  although  tho  clerk 
or  agent  selling  the  liquor  might  be  a  general  agent  or  general  man- 
ager of  the  druggist  for  his  whole  drug  business. 

The  counsel  for  the  state  cites  a  number  of  authorities  upon  this 
question,  but  we  do  not  think  that  any  of  them  have  application  to 
the  present  case.  They  simply  go  to  the  extent  of  holding  that  where 
a  person  acts  as  the  clerk  or  the  agent  of  another  in  selling  intoxicat- 
ing liquors  for  him  in  violation  of  law,  and  where  neither  the  clerk 
nor  the  proprietor  has  any  license  authorizing  such  sale,  that  both, 
or  either  of  them,  may  be  prosecuted  and  punished  for  violating  the 
law.  This  is  undoubtedly  the  law ;  but  it  has  no  application  to  the 
case  which  we  are  now  considering.  Every  person  who  aids,  assists, 
or  abets  in  the  commission  of  an  offense,  whether  present  or 
*766  *absent,  whether  as  principal,  or  proprietor,  or  general  man- 
ager, or  agent,  or  clerk,  or  servant,  is  liable  to  be  prosecuted 
and  convicted  and  punished  for  such  offense.  Nothing  but  innocence 
will  excuse  a  supposed  offender. 

2.  The  second  question  has  already  been  decided  in  this  oourt  in 
the  case  of  State  v.  Shackle,  ante,  *34:1.  The  fifth  count,  under  the 
decision  already  made,  states  an  offense,  and  under  the  evidence  intro- 
duced in  this  case,  the  defendant  was  unquestionably  guilty;  and,  as  be 
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sold  the  liquors  as  the  agent  or  general  manager  of  his  wife,  his  wife 
was  also  guilty,  provided,  of  course,  that  she  authorized  the  sales  to 
be  made  as  they  were  made,  and  for  the  purposes  for  wliicli  they  were 
made ;  bat,  so  far  as  we  are  informed,  she  has  not  yet  been  prosecuted 
for  the  offense. 

The  judgment  of  the  court  below  upon  the  first  four  counts  of  the 
information  will  be  reversed,  and  a  new  trial  ordered;  and  upon  the 
fifth  count  of  the  information  the  judgment  of  the  court  below  will  be 
affirmed. 

(All  the  justices  concurring.) 


Ekos  a.  Hiatt  v.  David  M.  Parker  and  others. 

January  Term,  1883. 

1.  Mortgages:  Certain  Instrument  a  Mortgage.  The  plaintiff  set  forth 
in  his  petition,  among  other  things,  that  he  owned  a  piece  of  land;  that 
be  conveyed  the  same  to  the  defendant,  upon  considei^ation  that  the  de- 
fendant should  keep  and  take  care  of  him  during  his  natural  life  and  give 
him  a  decent  burial  at  his  death;  and  that  In  pursuance  tliereof,  and  as  a 
part  of  the  samo  transaction,  the  defendant  executed  to  the  plaintiff  an 
instrument  in  writing,  denominated  in  the  instrument  itself  a  mortgage, 
and  purporting  to  reconvey  the  premises  to  the  plaintiff,  wiiich  instrument 
embodied  the  contract  between  the  parties.  And  the  petition  further 
stated  that  the  defendant  utterly  failed  and  refused  to  perform  his  part  of 
the  contract,  or  any  portion  thereof,  as  set  forth  in  said  instrument.  Held, 
that  the  instrument  is  a  mortgage,  and  that  the  facts  stated  in  the  plain- 
tiff's petition  constitute  a  cause  of  action  for  the  foreclosure  of  such  mort- 
gage. 

♦766  ♦2.  Pleading:  Prayer  for  Alternative  Relief:  Demurrer.  The 
plaintiff  prayed  in  his  petition  for  a  decree  that  the  said  contract  and 
instrument  be  set  aside  and  canceled,  and  the  plaintiff  reinvested  with  the 
absolute  title  to  said  land;  or,  if  that  could  not  be  done,  then  that  the  said 
instrument  be  foreclosed  as  a  mortgage,  etc.  Held,  tliat  such  prayer  for 
alternative  relief  does  not  render  the  facts  stated  in  the  petition  so  insuf- 
ficient as  to  subject  the  petition  to  a  demurrer  interposed  upon  the 
ground  that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and  further  held,  that  a  prayer  for  relief  in  the  alternative  is 
generally  permissible  in  equity,  where  the  plaintiff  has  doubts  as  to  how 
much  relief  or  what  kind  of  relief  he  is  entitled  to. 

•. :  Defective  Prayer :  Amount  not  Stated :  Demurrer.    Where 

a  portion  of  the  relief  prayetl  for  in  the  plaintiff's  petition  is  for  a  money 
judgment,  but  the  plaintiff  does  not  state  the  amount  for  which  he  asks 
judgment,  Tield,  that  this  failure  to  state  the  amount  for  which  the  plain- 
til!  asks  judgment  does  not  of  itself  and  alone  render  the  petition  so  in- 
sufficient as  to  subject  the  same  to  a  demurrer  interposed  upon  the  ground 
that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  . 


Error  from  Lyon  district  court. 
The  case  is  stated  in  the  opinion. 
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Almerin  Oillett,  for  plaintiff  in  error. 

Peyton,  Sanders  d  Peyton,  for  defendants  in  error. 

Yalentinb,  J.  This  ^as  an  action  in  the  nature  of  a  suit  in  equity, 
brought  by  Enos  A.  Hiatt  against  David  M.  Parker,  Olive  C.  Parker, 
and  Alexander  P.  Martin,  for  the  purpose  of  having  certain  instru- 
ments in  writing  ^et  aside  and  canceled,  and  of  reinvesting  the  plain- 
tiff with  the  title  to  certain  land  which  he  had  formerly  owned ;  or,  if 
that  could  not  be  done,  then  of  having  one  of  the  instruments  consid- 
ered as  a  mortgage,  and  having  the  same  foreclosed.  The  facts  of  tbe 
case  as  set  forth  in  the  plaintiff's  petition  are  briefly  as  follows:       On 

January  31,  1876,  tbe  plaintiff,  Enos  A.  Hiatt,  owned  the  real 
*767     estate  hereinafter  described.     On  *that  day  the  plaintiff  and 

the  defendants,  the  Parkers,  entered  into  a  contract  in  pursa- 
ance  of  which  the  plaintiff  conveyed  said  real  estate  by  an  absolute  deed 
of  conveyance  to  David  M.  Parker,  and  in  consideration  therefor,  and 
as  a  part  of  the  same  transaction,  David  M.  Parker  and  his  wife  Olive 
C.  Parker  executed  the  following  instrument,  to-wit : 

*'This  indenture,  made  this  thu'ty-flrst  day  of  January,  1876,  by  David  M. 
Parker  and  Olive  0.  Parker,  parties  of  the  first  part,  and  Enos  Hiatt,  party 
of  the  second  part,  witnesseth: 

"That  whereas  the  party  of  the  second  part  this  day  deeded  to  said  David  M. 
Parker  the  following-described  real  estate  in  Lyon  county,  Kansas,  to-wit.  the 
west  half  of  the  north-west  quarter  of  section  twenty  (20),  township  nineteen 
(19),  range  eleven  (11),  under  the  following  agreement:  That  the  said  David 
M.  Parker  take,  keep,  and  care  for  said  Enos  £Qatt  during  his  natural  life,  and 
shall  do  this  well,  lurnishing  him  with  necessary  rooms,  bedding,  board,  cloth- 
ing, and  washing,  and  in  case  of  sickness,  medicine  and  medical  attendance, 
and  at  death  give  him  a  decent  burial: 

"Now  this  instrument  hereby  reconveys  to  the  said  Enos  Hiatt  the  above- 
described  real  estate  as  security  for  the  performance  of  said  contract;  and  the 
said  David  M.  Parker  and  his  wife,  the  said  Olive  C.  Parker,  do  hereby  mort- 
gage to  the  said  Hiatt  the  said  described  tract  of  land. 

''But  should  the  said  agreement  be  faithfully  fulfilled  by  said  David  M. 
Parker,  then  this  instrument  shall  be  of  no  effect  and  void;  otherwise  to  be  in 
full  force  and  effect. 

"Witness  our  hands,  this  thirty^fir^t  day  of  January,  1876. 

"D.  M.  Pakkeb. 
"Olivb  C.  Parker.  ** 

This  instrument  was  duly  acknowledged  and  recorded.  This  prop- 
erty was  at  the  time  highly  cultivated,  and  contained  a  good  house, 
a  well,  an  orchard,  bams,  sheds,  was  well  fenced,  and  was  of  the 
value  of  over  $2,500.  Parker  and  wife  immediately  took  possession 
of  the  property  and  have  been  in  the  possession  of  the  same  ever 
since^  enjoying  all  the  rents,  issues,  and  profits  thereof,  which  were 
of  the  value  of  more  than  $250  per  year.     The  Parkers  have  utterly 

failed  and  refused  to  perform  their  part  of  the  contract,  or  any 
*768     portion  thereof,  as  *embodied  in  the  foregoing  instrument. 

Some  time  after  executing  this  instrument,  Parker  and  wife 
executed  a  mortgage  of  the  premises  to  the  defendant  Alexander  P. 
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Martin.    This  mortgage  the  plaintiff  prays  may  be  adjudged  to  be 
inferior  to  and  void  as  against  the  plaintiff's  rights. 
Tbe  plaintiff  further  prays,  as  follows : 

''Flaintiff  therefore  prays  the  court  to  decree  the  said  contract  rescinded, 
broken,  null,  void,  and  of  no  effect,  and  tliat  the  title  conveyed  by  said  deed 
may  be  adjudged  reinvested  in  this  plaintiff,  free  and  clear  from  any  and  all 
claims  of  the  defendants,  or  any  or  either  of  them.    *    ♦    * 

"Or,  if  the  court  shall  consider  said  instrument  a  mortgage,  that  it  will 
order  an  accounting  of  what  plaintiff  ought  to  have  received  in  the  premises, 
and  adjudge  the  same  a  first  lien  on  the  premises,  and  decree  a  foreclosure 
thereof,  directing  sale  if  amount  not  paid  when  required  as  decreed,  and  for 
costs,  and  for  such  other  and  further  relief  iis  may  be  equitable. " 

Tbe  defendants,  the  Parkers,  moved  the  court  to  require  the  plain- 
tiff to  elect  as  to  which  relief  asked  for  in  the  plaintiff's  petition  he 
would  take,  which  motion  the  oourt  overruled,  and  the  Parkers  duly 
excepted.  The  Parkers  also  moved  the  oourt  to  require  the  plaintiff 
to  separately  state  and  number  the  different  causes  of  action  set  forth 
in  his  petition,  which  motion  tbe  court  overruled,  to  which  ruling  the 
Parkers  duly  excepted.  The  defendants,  the  Parkers  and  Martin, 
then  demurred  to  the  plaintiff's  petition,  on  the  ground  that  the  same 
did  not  state  facte  sufficient  to  constitute  a' cause  of  action,  which  de- 
murrer the  court  sustained,  to  which  ruling  the  plaintiff  duly  ex- 
cepted. The  plaintiff  now  brings  the  case  to  this  court,  and  asks 
that  the  order  and  judgment  of  tbe  district  court,  sustaining  the  de- 
fendant's demurrer  to  his  petition,  be  reversed.  The  plaintiff,  of 
course,  does  not  complain  of  the  rulings  of  the  court  below  upon  the 
motions  made  by  tbe  Parkers,  for  such  rulings  were  in  his  favor, 
and  not  against  him.     And  the  defendants  are  not  in  a  condition  to 

complain  of  such  rulings,  for  tbe  final  order  and  judgment 
*769    rendered  in  the  court  *below  were  in  their  favor,  and  not 

against  them;  and  neither  have  they  filed  any  petition  in  er- 
ror, or  cross-petition  in  error,  in  this  oourt,  nor  have  they,  under  the 
circumstances,  any  right  to  ask  tbat  we  shall  consider  such  rulings, 
unless  they  suppose  the  rulings  are  in  some  manner  connected  with 
or  might  affect  the  decision  on  the  demurrer. 

We  think  it  will  appear,  however,  in  the  discussion  of  the  main  ques- 
tion in  the  case,  that  each  of  the  rulings  is  independent  of  the  others, 
and  tbat  tbe  rulings  on  the  motions  can  have  no  possible  effect  upon 
the  rulings  on  the  demurrer.  The  principal  grounds  of  complaint 
on  the  part  of  the  defendants  are  with  reference  to  the  prayer  of  the 
petition,  and  not  with  reference  to  the  specific  facts  stated,  which  are 
supposed  to  constitute  the  plaintiff's  cause  of  action.  We  do  not  un- 
derstand the  defendants  to  claim  that  the  specific  facts  which  are 
set  forth  in  the  plaintiff's  petition  as  the  foundation  for  bis  cause  of 
action  are  not  in  and  of  themselves  "well  pleaded,"  but  it  is  claimed 
merely  that  the  plaintiff  asked  in  the  prayer  of  his  petition  for  dif. 
fcrent  kinds  of  relief,  and  for  relief  which  can  never  be  granted  in  one 
single  action,  but  can  only  be  granteidi  if  ever  granted,  in  separate  and 
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railroad  purposes,  or  for  any  other  purpose,  but  return  it  to  you;"* 
ttud  if  the  owner  should  not  wish  to  prosecute  the  case  any  further 
for  the  damages  already  committed  by  the  railroad  company, — we 
would  think  that  it  would  be  proper  for  the  court  to  render  a  jndg« 
ment  in  favor  of  the  owner  of  the  land  and  against  the  railroad 
company  for  costs.  It  would  certainly  seem  to  be  useless  to  intro- 
duce evidence  for  the  purpose  of  showing  who  originally  instituted  the 
proceedings,  or  the  nature  or  character  of  the  proceedings,  when  the 
papers  in  the  case  themselves  sufficiently  showed  such  facts.  It  would 
certainly  seem  to  be  useless  to  introduce  evidence  tending  to  show 
actual  damages,  when  the  owner  of  the  property  was  no  longer 
*T56  claiming  a  judgment  for  damages;  and  it  would  cer^tainly 
seem  fair  and  right  and  just,  after  a  railroad  company  has 
instituted  a  kind  of  proceedings  which  necessarily  requires  the  crea- 
tion of  costs,  and  then  voluntarily  abandons  such  proceedings,  that 
the  railroad  company  should  pay  all  costs. 

The  judgment  of  the  court  below  will  be  affirmed* 

(Ail  the  justices  concurring.) 


P.  P.  LiNDH  »•  J.  W.  Crowlbt, 
January  Term,  1883. 

1.  Partnership:  Presumptions:  Burden  of  Proof.    Where  a  partnership 

is  organized  for  the  purpose  of  buying,  selling,  and  dealing  in  drugs, 
medicines,  etc.,  and  the  managing  partner  borrows  money  and  gives  a 
note  therefor  in  the  partnership  name,  it  will  be  presumed  that  the  note 
was  executed  for  a  partnership  purpose  and  in  the  course  of  partnership 
dealings,  and  the  burden  of  proof  will  rest  upon  him  who  asserts  the  con- 
trary ;  and,  in  the  absence  of  proof  to  the  contrary,  it  will  also  be  pre- 
sumed that  the  entire  transaction  was  in  good  faith. 

2.  :  Note  Given  in  Firm  Name:  Becovery.  Where  a  manag- 
ing partner  of  a  trading  or  mercantile  partnership  borrows  money  and 
gives  a  note  therefor  in  the  partnership  name,  and  the  lender  believes  at 
tlie  time  that  the  money  loaned  is  to  be  used  in  the  partnership  business, 
held,  that  it  is  immaterial  to  the  lender  whether  the  money  is  actually 
used  in  the  partnership  business  or  not,  or  whether  the  other  members  of 
the  partnership  receive  any  benefit  therefrom  or  not;  and  also  Tuld,  that 
he  may  recover  on  the  note  against  the  other  members  of  the  partnership 
as  well  as  against  the  managing  partner.^ 

3.  New  Trial:  Granted  for  Insufficient  Beason.     Where  a  motion  ia 

made  for  a  new  trial,  and  the  trial  court  sustains  the  motion  for  a 
manifestly  insufficient  reason,  and  it  does  not  appear  from  the  record 
brought  to  the  supreme  court  that  there  was  any  sufficient  reason  fox 
granting  a  new  trial,  the  order  of  the  trial  court  granting  the  new  trial 
will  be  revtoed. 

*  Aa  to  powers  of  paiindcs,  see  Williams  t.  Baniett,  10  Kan.  SiS,  and  note. 
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Enor  from  Saline  district  coart. 

The  plainti£fy  Lindh,  brings  the  ease  to  this  coart,  and  assigns 
*757    as  error  the  order  made  at  the  May  term,  1882,  of  *the  district 
court,  granting  the  defendant,  Crowley,  a  new  trial.    The  facts 
sufficiently  appear  in  Lindb  v.  Crowley,  26  Ean.  *47  et  ieq.,  and  in 
the  opinion  herein. 
John  Foster  and  Lovitt  d  MeCleUnnd^tox  plaintiiS  in  error. 
Oarver  d  Bend,  for  defendant  in  error. 

Valentine,  J.  This  is  the  second  time  that  this  case  has  been  to 
this  court.  Lindh  v.  Crowley,  26  Kan.  *47.  After  its  return  to  the 
district  court,  the  plaintiff  so  amended  his  petition  as  to  make  the 
tction  an  action  by  P.  F.  Lindh  as  plaintiff,  against  J.  W.  Crowley 
tlone  as  the  defendant.  The  action  is  founded  upon  three  promis- 
sory notes,  for  $260,  $270,  and  $280,  respectively,  with  interest,  each 
signed  "Freeman  &  Co.,"  and  a  due-bill  for  $150,  also  signed  ''Free- 
man &  Co."  It  is  admitted  by  the  parties  that  there  was  a  partner- 
ship, consisting  of  Charles  F.  Freeman  and  some  other  person,  whose 
partnership  name  was  ''Freeman  &  Co.  ;*'  and  it  is  admitted  that  the 
notes  and  due-bill  were  signed  by  Charles  F.  Freeman,  the  managing 
partner  of  the  firm,  in  the  partnership  name;  but  it  is  denied  by  the 
defendant  that  he,  the  defendant,  was  a  member  of  the  partnership, 
or  that  he  ever  received  any  benefit  from  the  consideration  for  the 
Dotes  and  due-bill,  or  that  any  portion  of  such  consideration  ever 
went  into  the  partnership  business,  or  even  that  there  was  any  legal 
consideration  for  the  notes  and  due-bill;  and  it  is  claimed  by  the  de- 
fendant that  the  transaction  between  Lindh  and  Freeman  was  a 
purely  personal  transaction,  having  no  connection  with  the  partner- 
ship business,  and  that  it  was  instituted  and  carried  out  for  the  sole 
Qurpose  of  defrauding  the  partner  of  Freeman,  and  that  Lindh,  as 
well  as  Freeman,  was  fully  cognizant  of  the  object  and  purpose  to  be 
subserved  by  the  execution  of  the  notes  and  due-bill,  and  of  all  other 
facts  connected  with  their  execution.     This  case  was  tried  before  the 

court  and  a  jury,  and  the  jury  found  a  general  verdict  in  favor 
*758    of  the  plaintiff  and  *against  the  defendant,  and  assessed  the 

amount  of  recovery  at  $1,066.33.  The  defendant  then  moved 
the  court  for  a  new  trial,  upon  the  following  grounds:  "(1)  That 
said  verdict  is  not  sustained  by  sufficient  evidence,  and  is  contrary 
to  the  weight  of  the  evidence.  (2)  The  said  verdict  is  contrary  to 
lav.  (3)  Error  of  law  occurring  upon  the  trial,  and  excepted  to  at 
the  time  by  the  defendant."  The  court  below  sustained  the  motion 
for  the  new  trial.  Upon  this  subject  the  record  brought  to  this  court 
flhows,  among  other  things,  as  follows : 

"The  court  thereupon  decided  to  grant  the  said  motion  for  a  new  trial, 
tipon  the  ground  that  the  evidence  introduced  in  said  trial  did  not  sufficiently 
provethat  the  money  paid  by  the  plaintiff  to  the  said  Charles  F.  Freeman 
vent  into  the  firm  business  of  Freeman  &  Co.,  and  that  the  said  evidence  did 
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NOTES 


ON  THE 


KANSAS  REPORTS 


CASES  IN  29  KANSAS 


29  KAH.  1,  Crrr  of  OSBOBNE  t.  HAMILTON 

Contrilmtory  negligenoe.— 'Followed  in  City  of  Emporia  ▼.  Schmidling,  88 
Kan.  485,  6  Pac,  893;  Missouri  &  K.  Tel.  Co.  v.  Vandervort,  71  Kan.  101,  79 
Pac  1068,  6  Ann.  Cas.  30;  Erie  Tp.  v.  Beamer,  71  Kan.  182,  79  Pac.  1070- 
bolding  that  the  fact  that  one  uses  a  street,  highway,  or  sidewalk  with  notice 
of  a  defect  therein  is  not  necessarily  negligence. 

Cited  in  note  in  21  L.  K.  A.  (N.  S.)  624,  on  contributory  negligence  as  af- 
fecting municipal  liability  for  defects  and  obstructions  in  streets. 

Filisc  motion  for  new  trial.— Cited  in  Mercer  v.  Ringer,  40  Kan.  189,  19 
Pac  670,  holding  that  a  motion  for  a  new  trial  sent  to  the  derk  of  court  by 
mail  and  received  by  the  clerk  the  day  after  the  last  day  for  the  filing  thei'^df 
was  too  late. 

Followed  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Holland,  58  Kan.  317,  49  Pac. 
71;  Clement,  Bane  &  Co.  v.  Hartzell,  60  Kan.  317,  56  Pac«  504;  Brubaker 
V.  Brubaker,  74  Kan.  220,  86  Pac.  455;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Osburn, 
79  Kan.  348,  100  Pac.  473— holding  that  the  pendency  of  a  motion  for  a  judjg- 
ment  on  special  findings  affords  no  excuse  for  a  delay  in  filing  a  motion  for 
a  new  trial  more  than  three  days  after  the  rendition  of  the  verdict;  McKinney 
V.  State,  3  Wyo.  719,  30  Pac.  293,  16  JU  R.  A.  710,  holding  that  a  motion  for 
a  new  trial  filed  after  the  expiration  of  three  days  from  the  rendition  of  the 
verdict,  without  a  good  excuse,  is  too  late. 

29  KAN.   5,  KOTHMAN  t.   SKAGOS,   Same  case  on  snbMqnent  ap- 
peals,  29  Kan.  718,  and  34  Kan.  642,  9  Pao.  218 

Cited  in  Jackson  v.  King,  9  Kan.  App,  160,  58  Pac.  1013. 

Dormant  Indsmei^t^-ReTiTalt-^/ited  in  Beall  y.  City  of  Leavenworth,  34 
Fed.  113,  holding  that  a  judgment  did  not  become  dormant  by  the  death  of  the 
owner,  and  that  an  action  brought  thereon  by  his  executor  more  than  one  year 
after  his  death,  but  within  one  year  after  it  became  dormant,  was  not  barred 
by  Ck)de  Civ.  Proc.  §  440;  Myers  v.  Kothman,  29  Kan.  19,  holding  that  a 
judgment  against  a  decedent  cannot  be  revived  against  his  widow  and  heirs 
&tter  the  expiration  of  one  year  from  the  time  an  order  could  have  been  first 
made,  without  the  consent  of  the  widow  and  heirs;  Brockway  v.  Township  of 
Oswego,  40  Fed.  612;  Baker  v.  Hummer,  31  Kan.  325,  2  Pac.  808;  Curry  v. 
Kansas  &  G.  P.  R.  Co.,  61  Kan.  541,  60  Pac.  325— holding  that  a  judgment 
may  be  revived  by  action  or  motion;    State  v.  Kansas  Ins.  Co.,  32  Kan.  649, 
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5  Pac.  187;   Capital  Bank  of  Topeka  v.  Huntoon,  35  Kan.  577,  11  Pac   369— 
on   the  question  as   to  wlietber  a  judgment  had   become   dormant;    Scbultz    v. 
Hine,  39  Kan.  334,  18  Pac.  221,  on  the  manner  of  reviving  a  dormant  judgment 
rendered   by  a  justice  of  the   peace ;    Mawbinney   v.  Doane,  40   Kan.  676,    17 
Pac.  44,  holding  that  an  action  could  not  be  maintained  on  a  dormant  domestic 
judgment,  or  a  revivor  thereof  had,  after  more  than  three  years  from  the  uoaih 
uf  the  judgment  debtor,  and  the  appointment  of  an  administreCtor  of  the  estate  of 
the  judgment  creditor;   Mendenhall  v.  Burnette,  58  Kan.  355,  49  Pac.  93,  discuss- 
ing the  question  of  the  effect  of  the  death  of  a  judgment-debtor  on  the   judg- 
ment;  Steffins  v.  Gurney,  61  Kan.  292,  59  Pac.  725,  holding  that  where  proceed- 
ings to  enforce  a  judgment,  begun  within  a  month  after  execution  had  issued 
thereon,   were   pending  all  the   time,   there   was  no  necessity   for  a  formal    re- 
vival of  the  judgment;    Smalley  v.  Bowling,  64  Kan.  818,  68  Pac.  630,  holding 
that  a  judgment  more  than  six  years  old,  and  on  which  no  execution  has   ever 
been  issued,  and  which  has  not  been  revived,  is  extinguished  to  the  extent  that 
no  action  can  be  maintained  thereon;    Manley  v.  Mayer,  68  Kan.  377,  75  1*ac 
550,  1  Ann.  Cas.  825,  discussing  the  question  of  what  constitutes  a  dormant 
judgment;    Havens  v.  Pope,  10  Kan.  App.  299,  62  Pac.  538,  holding  tliat    the 
bringing   of   a   suit   by   the   defendant  in  a  foreclosure   suit   to    quiet   his    title 
against  a  void  sheriff's   deed,    based  on  a   sale   under  an   execution  issued    on 
a  dormant  judgment  of  foreclosure,  was  not  a  revivor  thereof. 

Cited  in  note  in  133  Am.  St.  Rep.  65,  on  effect  of  statute  of  limita'tions  on 
judgments  and  executions  and  proceedings  for  their  enforcement. 

Limitation  of  actions— Glaim  for  taxes.— Applied  in  Peck  v.  Truesdell,  7 
Kan.  App.  189,  51  Pac.  797,  holding  that,  where  a  suit  is  pending  to  re?erse 
a  judgment  declaring  a  tax  deed  void,  limitations  would  not  run  against  the  claim 
for  taxes. 

29  KAN.    10,  MTERS  ▼.  KOTHMAN,    Same   ease  on  anliseqnent  ap- 
peal, 34  Kan.  542,  O  Pao.  218 

Dormant  Judgment— BeviTal.— Cited  in  Tefft  v.  Citizens'  Bank,  36  Kan. 
457,  13  Pac.  783,  holding  that,  where  a  notice  was  given  three  days  before  the 
expiration  of  the  year  that  an  application  to  revive  a  dormant  judgment  would 
be  presented  twenty-seven  days  after  the  expiration  of  the  year,  an  order  of 
revivor  thereon  was  void;  Mawhinney  v.  Doane,  40  Kan.  681,  20  Pac.  488; 
Bradford  v.  Central  Kansas  Lioan  &  Trust  Co.,  47  Kan.  587,  28  Pac.  702;  Raff 
V.  State,  48  Kan.  44,  28  Pac.  986— holding  that  a  judgment  could  not  be  revived 
after  the  expiration  of  one  year  from  the  death  of  the  judgment  Creditor  or 
debtor,  without  the  consent  of  the  other  party. 

29  KAK.  20,  UNTOK  t.  FRAZIEB 

Sufieieney  of  case-made.— Cited  in  Limerick  ▼.  Gwinn,  44  Kan.  694,  24 
Pac.  1097,  holding  that  a  case-made,  signed  by  the  judge,  but  not  attested  by 
the  clerk  of  the  court  with  his  signature  and  the  seal  of  the  court,  would  not 
be  reviewed  when  challenged. 

29  KAN.  20,  STATB  t.  O'ULUGHIJir 

Contents  of  Record.*— Cited  in  City  of  Abilene  y.  Wright,  4  Kan.  App.  708. 
46  Pac.  715,  holding  that,  where  the  record  does  not  purport  to  contcun  all  the 
instructions  given,  the  Court  of  Appeals  cannot  say  that  there  was  error  in  re- 
fusing to  give  certain  requested  instructions. 

29  KAK.  28,  BXJl^lVAX  t.  DAVIS 

Pnrohaaer  at  tax  sale— CaTeat  emptor.— Cited  in  Rork  v.  Board  of  Com'rs 
of  Douglas  County,  46  Kan.  175,  26  Pac.  391,  discussing  the  application  of  the 
rule  of  caveat  emptor  to  purchasers  at  tax  sales. 
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Same— Bl^lit  to  veooTer  pHce  paid.— Cited  in  note  in  42  Am.  St  Rep. 
•*t8S,  on  right  to  recover  money  paid  at  void  tax  sale. 

Ti«spaM.^-Cited  in  Oasey  ▼.  Mason,  8  Okl.  665,  09  Pac.  252,  on  the  sufficiency 
of  a  petition  in  trespass. 

Est4tppel  liy  eonduet.— Cited  in  Wiser  v.  Lawler,  189  U.  S.  260,  23  Sup. 
Ct  624,  47  li.  Ed.  802,  holding  that  one  having  a  deed  of  record  to  property 
is  not  ordinarily  bound  to  disclose  his  title  to  persons  contemplating  a  purchase 
thereof,  unless  his  silence  is  accompanied  by  an  intention  to  defraud. 

29  KAK.  36,  BOARD  OF  COM'RS  OF  MARION  COUNTY  t.  WINK- 


Title  of  atatute.— Distinguished  in  Clark  v.  Board  of  Com'rs  of  Wallace 
County,  54  Kan.  634,  39  Pac.  225,  holding  that  an  act  (Laws  1871,  c.  87)  en- 
titled "An  act  to  protect  fruit  trees,  hedge  plants,  and  fences,"  and  containing 
a  provision  for  payment  of  bounties  for  gopher  scalps,  was  void. 

Cited  in  note  in  64  Am.  St.  Rep.  97,  on  sufficiency  of  title  of  statute. 

Electiow— Nnmber  of  Totes  required  to  carry  proposition.— Cited  In 

Armour  Bros.  Banking  Co.  v.  Board  of  Com'rs  of  Finney  County,  41  Fed.  321, 
holding  that,  under  a  statute  providing  for  the  submission  of  a  question  to  a 
rote  of  the  people  at  a  general  election,  and  requiring  a  majority  of  all  the  votes 
cast  at  a  poll  opened  for  that  purpose,  a  majority  of  all  the  votes  cast  on  the 
proposition  is  all  that  was  required;  Green  v.  State  Board  of  Canvassers,  5 
Idaho,  130,  47  Pac.  259,  95  Am.  St.  Rep.  169,  holding  that,  where  a  majority 
of  the  electors  voting  on  the  question  of  the  amendment  of  the  Constitution 
TOted  in  favor  thereof,  the  same  was  ratified,  although  not  a  majority  of  the 
votes  cast  for  state  officers;  State  v.  Echols,  41  Kan.  1,  20  Pac.  523,  holding 
that  a  proposition  to  establish  a  county  high  school  was  adopted,  where  a.  ma- 
jority of  the  votes  cast  on  the  proposition  were  affirmative,  although  not  a  ma- 
jority of  all  the  votes  cast  on  other  questions;  In  re  Davis,  62  Kan.  231,  61 
Pac.  809,  holding  that  the  words,  in  an  act  (Laws  Sp.  Sess.  1898,  c.  16)  creating 
a  court  of  common  pleas,  *'if  a  majority  of  the  electors  in  each  of  the  counties 
roting  voting,"  means  a  majority  of  all  the  electors  in  each  county  voting  on 
any  or  all  candidates  or  propositions  submitted. 

Cited  in  note  in  22  L.  R.  A.  (N.  S.)  482,  on  basis  for  computation  of  ma- 
jority essential  to  adoption  of  proposition  submitted  at  general  election. 

29  KAK.  41,  COOK  t.  CARAWAY 

Cited  in  Potter  v.  Payne,  31  Kan.  218,  1  Pac.  617. 

Appoaraaco—Effeot.— Cited  in  Bentz  v.  Eubanks,  32  Kan.  321,  4  Pac.  2^0. 
as  to  when  an  appearance  by  an  attorney  at  the  taking  of  depositions  did  nor. 
cure  the  irregularities  in  a  summons  improvidently  issued. 

Seenritj  for  eosts.— Cited  in  Fowler  v.  Fowler,  15  Okl.  529,  82  Pac.  928, 
holding  that,  on  a  motion  to  quash  a  summons  for  failure  to  give  security  for 
costs,  the  court  might  permit  the  security  to  be  filed. 

20  KAK.  48,  STATE  t.  MII.I.ER 

Jviy— Ezensiac  J'orora.'— Oted  In  State  v.  McKinney,  31  Kan.  570,  3  Pac. 
356;  City  of  Abilene  v.  Hendricks,  36  Kan.  196,  IS  Pac.  121;  State  v.  Sorter,  52 
Kan.  531,  34  Pac.  1036;  State  v.  Gereke,  74  Kan.  196,  86  Pac.  160,  87  Pac.  759; 
State  V.  Murphy,  9  Wash.  204,  37  Pac.  420— holding  that  the  fact  that  the  court 
excuses  a  juror  is  not  generally  sufficient  ground  for  a  reversal,  where  the  jury 
finally  obtained  is  unimpeachable. 

Same  Competency—Opiniom  of  Juroir.— Cited  in  State  v.  Copp,  34  Kan. 
522,  9  Pac  233;   State  v.  Beatty,  45  Kan.  492,  25  Pac.  899;   SUte  v.  Snodgrass, 
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B2  Kan.  174,  34  Pac.  750;  State  t.  Vosan;  66  Kan.  61,  42  Pac.  852;  SI 
Iteuerman,  S9  Kan.  586,  63  Pac.  874;  State  v.  Otto.  61  Kan.  58.  58  Pac 
State  V.  MocriBon,  64  Kan.  668,  68  Pac  48;  SUte  v.  Stevena,  6S  Kan.  5' 
Pac  546;  State  v.  Stewart,  85  Kan.  404.  116  Pac.  480— holding  that  one 
as  a  jurur,  who  ahows  that  be  haa  formed  and  entcrlains  an  opinion  aa. 
Euilt  or  InnnceDce  of  accused  requiring  evidence  to  remove,  is  incom|>eteiit 
laDer  V.  City  of  Sallna,  34  Run.  532,  9  I>ac.  271,  bolding  that  a  peraon  Etcqu 
with  e  testator  prior  to  bis  last  sicltn^ss,  but  wbo  did  not  see  him  dixrinf 
time,  waa  not  incompetent  as  a  jitror  in  a  wil!  contest,  although  he  laay 
had  an  opinion  as  to  the  coudition  of  testator's  mind  when  he  last  »aw 
State  V.  Gould,  40  Kan.  258,  19  Pac.  739,  holdinK  that  it  was  not  error  to 
rule  challengea  to  jurors  for  cause,  where  they  were  afterwards  chnll 
peremptorily,  and  it  was  not  shown  that  they  had  any  opinion  as  to  aoc 
sanity,  which  was  the  material  issue  in  the  case;  State  ».  Morrison,  87 
144,''72  Pac.  554,  holding-  that  a  juror  was  not  disqualified  from  serving  be 
he  bad  formed  an  opinion  that  accused  hilled  deceased,  where  the  killini 
admitted,  and  the  act  was  justified  on  the  ground  of  self-defense,  be  havi 
opinion  as  to  such  defenae.  _ 

29  KAN.  40,  I.1TDES  t.  HOOD 

Cited  in  Goodrich  t.  WilUaniaoB,  10  Okl.  617,  63  Pac.  974. 

Creditora-  bllt— Cited  in  Clark  v.  Bert,  2  Kan.  Apl>.  40T,  42  Pae.  7S3, 
ing  Miat  a  creditors'  bill  may  he  maintained  to  subject  to  the  payment  of  a 
ment  n  county  warrant  in  the  hands  of  a  county  clerk;  Moj-^r  v.  RigEs,  S 
App.  234.  55  Pac.  404,  boldinR  that,  in  an  action  by  a  judgojent  creditor  i 
nature  of  a  creditors'  bill  under  Gen.  SL  1889,  S  4.)70,  the  pelitiou  must  i 
that  the  judgment  debtor  has  no  property  subject  to  levy:  Sabin  v.  Aodi 
31  Or.  487,  49  Pac.  STO,  holding  that  the  right  to'  prosecute  in  equity  a 
iters'  bill  was  not  superseded  by  the  garnishment  or  attachment  laws. 

Snpplemeatarj  pfoceedlnKs. — Cited  in  Klosterman  t.  Mason  County 
E.  Co.,  8  Wash.  281,  36  Pac.  136,  holding  that  the  Code  provisions  relatii 
supplementary  proceedings  did  not  afford  an  adequate  remedy  to  cancel  an 
aside  a  fraudulent  conveyance,  and  that  equity  could  afford  relief;  E^rat 
Hank  of  Laramie  v.  Cook,  12  Wyo.  492,  76  Puo.  674,  78  Pac.  1083,  2  L.  1 
(N.'  S.)  1U12,  holding  that  third  parties,  creditors  of  or  daimaotB  to  tbe  ) 
erty  of  the  judgment  debtor,  are  neither  necessary  nor  proper  parties  ti 
statutory   proceeding  supplementary   t 

Cited  in   note  in  63  L.   R.  A.  681, 
choaes  in  action  to  judgment  after  ret 

29    KAN.    57,    8CHOOI.    DIST.    MO.    25,    STAFFOBD    OOimTT 

STATE 
D*  taoto  miiaioipal  vorporatloai.— Cited  in  Speer  v.  Board  o(  Com': 
Kean>ey  County,  Kan.,  88  Fed.  749,  32  C.  C.  A.  161;  Clapp  v.  Otoe  Co 
Neb.,  104  Fed.  473,  45  C.  C.  A.  579— holding  that  wben  a  municipal  body 
assumed,  nnder  color  of  authority,  and  eicrciHed  for  some  time,  tti«  powers 
public  corporation,  the  legality  of  its  existence  cannot/  in  private  litigatloi 
questioned ;  Back  v.  Carpenter,  29  Kan.  349,  as  to  when  a  city  of  the 
class  was  a  de  facto  city  of  the  second  class;  Atchison,  T.  &  S.  F.  R.  C 
Wilson.  33  Kan.  223.  6  Pat  281;  School  Dist.  No.  115  t.  School  Diat. 
64,  34  Or.  97,  55  Pac.  OS— holding  that  the  organiiation  of  a  school  dla 
under  a  valid  law  could  not  be  attacked  at  the  suit  of  a  private  party  or 
collateral  proceeding;  Bitchie  v.  Mulvane,  39  Kan.  241,  17  Pac.  830,  a 
the  validity  of  taxes  assessed  on  land  in  territory  constituted  de  facto,  th' 
not  de  Jnre  a  part  of  a  city;    In  re  Short,  47  Kan.  250,  27  Pac  lOOS,  bol 
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that,  where  a  public  organization  of  a  corporate  or  quasi  corporate  character 
has  an  existence  in  fact,  and  is  acting  under  color  of  law,  its  existence  cannot 
be  collaterally  questioned  by  private  parties;  Riley  v.  Township  of  Garfield,  54 
Kan.  463,  38  Pac.  560,  holding  that  a  certain  county  was  a  de  facto  organization. 

Distinguisbed  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Board  of  Com'rs  of  Kearny 
Cuuuty,  58  Kan.  19,  48  Pac.  583,  holding  that  there  can  be  no  such  thing  as  a 
de  facto  municipal  organization  where  the  evidence  of  its  nonexistence  de  jure 
is  patent  from  the  face  of  the  law  creating  it. 

Cited  in  City  of  Topeka  v.  Dwyer,  70  Kan.  244,  78  Pac.  417,  3  Ann.  Cas.  23i), 
holding  that  completed  proceedings  for  the  enlargement  of  the  corporate  area  of 
a  city,  authorized  by  law,  are  not  open  to  collateral  attack;  Kansas  Town  & 
Land  Co.  v.  City  of  Kensington,  6  Kan.  App.  247,  51  Pac.  804,  holding  that 
the.  de  facto  oi^anization  of  a  city  could  not  be  attacked  in  a  proceeding  to 
enjoin  the  collection  of  a  tax;  Kuhn  v.  City  of  Port  Townsend,  12  Wash.  605, 
41  Par.  923,  29  L.  R.  A.  445,  50  Am.  St  Rep.  911,  holding  that  a  private  per- 
son could  not,  in  an  action  to  restrain  the  collection  of  taxes,  question  the  right 
of  a  municipal  corporation  to  ex^ercise  the  powers,  etc.,  of  a  city. 

De  facto  offioera.— Cited  in  note  in  15  L.  R.  A.  (N.  S.)  107,  on  de  jure  of- 
fice as  condition  of  de  facto  officer. 

Estoppel  to  question  Talidity  of  bonda.-^Cited  in  Board  of  Corners  of 
.Morris  County  t.  Hinchman,  31  Kan.  729,  3  Pac.  504,  holding  tliat,  although 
township  courthouse  bonds  were  illegally  voted  or  issued,  a  taxpayer  was  es- 
topped by  the  payment  of  taxes  from  assarting  suoh  invalidity. 

Bona  flde  lioldera  of  saiu&ieipAl  bonds*— <!)ited  in  note  in  51  Am..  St.  Xtep. 
S27,  on  municipal  bonds  in  hands  of  bona  fide  holders. 

29  KAH.  72,  BOARD  OF  COMERS  OF  SMITH  OOUNTT  ▼.  BOARD 
OF  COM'RS  OF  OSBORXE  COUNTY 

29  KAK.  75,  J.  M.  W.  JONES  STATIONERY  A  PAPER  CO.  w,  HEN- 
TIG,   Same  case  on  subsequent  appeal,  31  Kan.  317,   1  Pao.  529 

Cited  in  J.  M.  W.  Jones  Stationery  A  Paper  Go.  y.  Western  News  Co.,  30 
Kan.  334,  1  Tac.  534. 

Sale  nnder  oneontion«*Iiien  on  surpliis»-»-Cited  in  Butler  v.  Craig.  29 
Kan.  205,  holding  that  where  lands  are  sold  under  a  judgment,  and  surplus 
money  accrues,  which  is  brought  .into  court,  other  creditors  have  the  same  lien 
thereon  that  they  had  on  the  lands  before  the  sale. 

29  KAN.  81,  JOHNSON  t.  BURNS 

BsTlew  of  ▼ordlct^-Cited  in  Atchison,  T.  &  S.  F.  R.  Ca  t.  Wagner,  .S3  Kan. 
^,  7  Pac.  204,  holding  that  when  a  verdict  is  not  sustained  by  the  evidence, 
or  by  any  sufficdent  evidence,  the  SSupreme  Court  will  set  it  aside,  although  it 
has  been  approved  by  the  trial  court. 

29  KAN.  87,  UXUMW.  RUEHIiIN 

Keriew  of  Tcrdlot.— Cited  in  Eckert  t.  Rule,  51.  Kan.  703,  32  Pac  H57, 
holding  that  a  verdict  will  not  be  set  aside,  as  not  sustained  by  sufficient  evi- 
(lence,  unless  there  is  a  total  lack  of  evidence  to  sustain  it. 

Parol  evidenee.— Cited  in  Trice  v.  Yoeman,  8  Kan.  App.  537,  54  Pac.  288, 
holding  that  white,  ordinarily,  it  is  not  competent  to  permit  the  introduction 
of  evidence  to  contradict  or  vary  the  terms  of  a  written  agreement,  it  is  prop- 
er to  show  an  original '  parol  contract  between  the  parties  by  which  their  rights 
^ere  to  be  determined. 
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ZB  KAN.  90,  BOARD  OF  COX'RS  OF  MOKBXS  COUITTT  t.  HUfl 


29  KA]«.  94,  ATCHISON  A  N.  B.  OO.  t.  OOUOH 

Oondeauuitlaii  proeeedlBsa — Vonnc— ^'ited  in  Pontal  Telegraph  Cable 
of  Utah  V.  Oregon,  S.  L.  R.  Co.,  23  Utah.  474,  65  Pec.  785,  90  Am.  St.  1 
700.  holding  that  a  telegraph  compnnr  could  bring  an  action  to  condemn  a 
rond's   right  of   way,   extending  through   several   counties,   in   one   of  such   •> 

Sam»—Dun«cM,— Cited  in  note  in  88  Am,  Dec.  115 ;  85  Am.  St.  Rep.  S 
on  damages  in  eminent  domain;  in  57  L.  R.  A.  948,  on  wbat  landg  dRe 
part  of  tract  damaged  by  condemnation  of  portion. 

Fkfu  eroMti^B  alonE  nkUni«ds. — Cited  In  Kanass  City  &  B.  R.  C( 
Kregels,  32  Kan.  608,  S  Pac.  IS;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Conloi 
Kan.  App.  116,  67  Pac.  1063  ;  Atchison,  T.  &  S.  F.  Ky.  Co.  v.  Conlon,  9  I 
App.  338,  61  Pac.  321— holding  that  ai  a  general  rule  a  landowner  has  a 
sonable  right  to  farm  crossings  at  such  places  as  the  necessities  o(  his  ( 
demand,  subject  to  the  paramount  rigbts  of  the  railroad. 

DiHtinguished  in  Missouri  Pac.  Ry.  Co.  v.  Pfrang,  7  Kan.  App.  1,  51  Pac. 
holding  that,  nbere  a  railroad  put  in  a  gate  as  a  part  of  its  right  of  way  fe 
it  was  bound  to  keep  the  gate  in  repair,  unless  relieved  by  contract. 

29  KAN.  98,   ATDEI.OTTE  t.  BBTTTAIN 

Entriea  nimo  pro  tnmo.— Cited  m  Qraden  v.  Mais.  S3  Kan,   481.  112 
107.  holding  that  an  order  may  be  entered  nunc  pro  tunc  upon  any  satisfac 

evidence,  parol  or  written;  Clark  v.  Bank  of  Heimessey,  U  Okl.  572,  7« 
217,  2  Ann.  Caa.  219,  holding  that  records  or  orders  may  be  amended  nunc 
tunc  upon   any  satisfactory   evidence. 

Ciled   in  note  in  20  L.  R.   A.   145;    4  Am.   St.   Rep.  833—00   nunc  pro 
entry   of  judgments. 

29  KAN.  106,  MASTEBSOH  ▼.  HOMBERO 

Confeaatom  of  Jndcment^-fJoata.— <:ited  in  Wichita  &  W.  R.  Go.  Y.  Bi 
38  Kan.  427,  17  Pac.  154,  holding  that,  where  an  offer  to  confess  judgment 
a  certaiD  sum,  with  costs  up  to  that  date,  was  declined,  and  a  judgment  rt 
cred  tor  a  less  aum  and  costs,  all  costs  accruing  after  the  offer  should  be  asse 
iiRalnst  plaintiff. 

29  KAN.   109,  JOCKEKS  ▼.  BOROHAN,  44  AM.  BBP,  6XE 

ECect  oC  MiflBdmeait  of  ple*dln«.— Cited  in  Reihl  t.  Likowaki,  33  1 
515.  0  Pac.  886.  holding  that  an  amended  answer  aiid  croaa-petition  aupci 
the  first  answer,  and  that  plaintiff  could  not  avail  himself  of  an  alleged  di 
in  the  original  that  the  defenses  therein  were  inconsistent;  Lane  t.  Choc 
O.  &  G.  R.  Co.,  19  Okl.  324,  91  Pac.  883,  holding  that  where  an  amended 
tioa  is  Bled,  which  does  not  refer  to  or  adiipt  any  part  of  the  original  ped 
the  original  petition  is  superseded,  and,  while  it  may  be  introduced  in  evid 
by  the  adverse  party,  subject  to  explanation,  its  contents  cannot  be  consiii 
as  a  part  of  the  record  or  as  admissions  of  plaintiff,  unless  introduced  in 
dence. 

BtatntoB  of  UmltBtloas.— Distinguished  in  Durein  t.  Pontiona,  34  1 
353,  8  Pac.  428.  holding  that  an  action  under  section  15  of  the  prohibitory  11 
law  (I.a«a  1881,  c.  128),  being  purely  statutory,  must  be  commenced  wittiin  i 
years  after  the  accrual  of  the  cause  of  action. 
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Bep«al  of  statmtM^-Cited  in  Re  TiUery,  43  Kan.  188,  28  Pac  1(52,  as  to 
effect  of  section  1  of  tbe  act  concerning  the  constroction  of  statutes  (Gen.  St. 
1868,  c.  104) ;  Snattinger  v.  City  of  Topeka,  80  Kan.  341,  102  Pac  608,  hold- 
ing that  the  revision  of  the  laws  relating  to  cities  of  the  first  class,  in  which 
a  certain  provision  was  re-enacted  substantially  as  it  had  appeared  in  prior 
acts,  and  repealing  the  section  containing  the  prior  provision,  did  not  abrogate 
an  ordinance  passed  pursuant  to  the  prior  provision;  State  ex  ret  West  v.  Mc- 
Cafferty,  25  Okl.  2,  105  Pac.  002,  discussing  the  meaning  of  the  saving  clause 
in  the  Constitution. 

Exemplary  damasea.— Cited  in  Cady  v.  Case,  45  Kan.  733,  26  Pac.  448, 
holding  that,  whenever  fraud,  malice,  gross  negligence,  or  oppression  are  present, 
exemplary  damages  may  be  allowed. 

Cited  in  note'  in  50  Am.  Dec.  773,  on  allowance  of  exemplary  damages. 

29  KAH.  124,  SUSS  ▼.  ICBAP 

Chattel  mortgagea  Pe—ription.  of  pvoperty.— Differentiated  in  Soudera 
V.  Voorhees,  36  Kan.  138,  12  Pac.  526,  holding  that  a  description  in  a  chattel 
mortgage  of  "six  hundred  bushels  of  corn,  growing,  located  and  being  on  the 
west  half  of  section  thirty-six,  town  three  south,  of  range  eight  east,"  to  be 
shucked  and  put  in  cribs  on  the  premises  described  under  certain  conditions,  was 
insufficient. 

Cited  in  Inter-State  Galloway  Cattle  Co.  y.  McLain,  42  Kan.  680,  22  Pac. 
728,  holding  a  mortgage  of  cattle  by  marks  and  brands  not  insufficient. 

Cited  in  note  in  14  Am.  St.  Rep.  240»  <m  sufficiency  of  description  of  mort- 
sae^  chattels. 

Same— Future  adTa]&oea.-i^ited  in  Clement,  Bane  &  Co.  ▼.  Hartsell,  57 
Kan.  482,  46  Pac  961,  holding  that  a  chattel  mortgage  to  cover  future  advances 
cannot  be  extended,  as  against  a  creditor,  to  cover  advances  not  contemplated 
at  the  time  of  its  execution. 

Same— Residue  of  property.— Cited  in  Johnson  ▼.  State  Bank  of  Seneca, 
d9  Kan.  250,  52  Pac.  860,  holding  that  the  residue  of  mortgaged  chattels,  after 
satisfaction  of  the  debt  secured,  is  subject  to  execution  in  the  mortgagee's  hands, 
notwithstanding  an  agreement  with  the  n^ortgagor  to  sell  and  pay  other  cred- 
itors. 

8ame-<-Con.tliisen.t  Llability^^-Cited  in  Rexroad  v.  Johnson,  6  Kan.  App. 
607,  49  Pac  699,  holding  that  the  fact  that  a  chattel  mortgage  appears  on  its 
face  to  be  given  to  secure  an  absolute  debt,  but  in  fact  was  given  in  good 
faith  to  secure  a  contingent  liability  as  surety,  does  not  avoid  it  as  to  creditors 
of  the  mortgagor. 

Same— JLinoumt  seeured-^C/ited  in  note  in  20  Am.  St.  Bep.  531,  on  amount 
secured  by  chattel  mortgage. 

28  KJLH.  130»  OURTIS  ▼.  PARKEB 

29  KAN.  134»  FILUiOBE  t.  BOOTH 

Trespaaa  1»7  oattle.— Cited  in  note  in  22  L.  R.  A.  58,  on  liability  of  owner 
tor  trespass  of  cattle. 

29  KAK.  136,  BAKER  t.  SOOTT,  44  AM.  BEP.  628 

29  KAK.  138,  STATE  t.  BRII^OBS 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  y.  Keller,  31  Kan.  439,  2  Pac.  7TL 

Sidlleieiiej  of  Imformation.— Cited  in  State  v.  Harp,  31  Kan.  496,  3  Pac. 
432,  on  the  sufficiency  of  an  information,  as  against  a  motion  in  arrest  of  judg- 
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inent,  to  sustain  a  conviction  of  murder  in  the  second  decrree;  State  ▼.  Mc- 
Gaffin,  3tt  Kan.  315,  13  Pac.  560,  on  the  sufficiency  of  the  charging  part  of  an 
information  charging  murder. 

Instruotioii.  on  reaaonable  doubt.— Cited  in  State  t.  Mosley,  31  Kan.  ^(55, 
2  Pac.  782;  State  v.  Wilson,  66  Kan.  472,  71  Pac.  849— passing  on  the  re- 
fusal of  the  trial  court  to  define  reasonable  doubt;  Territory  v.  Barth,  2  Ariz. 
319,  15  Pac.  673;  State  v.  Morrison,  07  Kan.  144,  72  Pac.  554— on  the  suffi- 
ciency of  an  instruction  on  reasonable  doubt. 

Hearing  of  motion  for  new  trial.— Cited  in  Manhattan,  A.  &  B.  R.  Co. 
V.  Keeler,  32  Kan.  163,  4  Pac.  143;  Bass  v.  Swingley,  42  Kan.  729,  22  Pac. 
714 ;  State  v.  Summers,  44  Kan.  637,  24  Pac.  1099 ;  Kansas  City,  W.  &  X.  W. 
R.  Co.  V.  Ryan,  49  Kan.  1,  30  Pac.  108 ;  T^arabee  v.  Hall,  50.  Kan.  311,  31 
Pac.  1062;  Starrett  v.  Shaffer,  8  Kan.  App.  793,  61  Pac.  817,  holding  it  error 
for  the  trial  court  to  overrule  a  motion  for  a  new  trial  pro  forma;  Smith  v. 
Benton,  54  Kan.  708,  39  Pac.  701,  holding  that  the  failure  of  the  trial  court 
to  consider  the  grounds  of  a  motion  for  a  new  trial  is  reversible  error;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Consolidated  Cattle  Co.,  59  Kan.  Ill,  52  Pac.  71, 
holding  that  the  refusal  of  the  court  to  hear  any  argument  on  a  motion  for 
a  new  trial  in  a  case  tried  by  a  jury  on  conflicting  evidence  is  reversible  error; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Reardon,  1  Kan.  App.  114,  40  Pac.  981;  Yar- 
nell  V.  Kilgore,  15  Okl.  591,  82  Pac.  990— holding  that  in  passing  on  a  motion 
for  a  new  trial  the  court  should  either  approve  or  disapprove  the  verdict 

Distinguished  in  Nutt  v.  Gaddis,  10  Kan.  App.  358,  59  Pac.  727,  holdinir 
that  where  the  trial  court  overruled  a  motion  to  set  aside  the  report  of  a  referee, 
after  argument  and  being  fully  advised  in  the  premises,  it  was  not  error  after- 
ward to  overrule  a  motion  to  set  aside  the  report  and  the  confirmation  thereof 
and  grant  a  new  trial  without  argument. 

Disapproved  in  Pinson  &  Sunday  v.  Prentifie,  8  Okl.  143,  56  Pac.  1049,  hold- 
ing that,  where  the  record  shows  that  a  proper  judgment  was  rendered,  the 
overruling  of  a  motion  for  a  new  trial  pro  forma  was  not  prejudicial  error; 
Lewis  V.  Hall,  11  Okl.  684,  69  Pac.  890,  holding  that  it  is  not  error  to  overrule 
a  motion  for  a  new  trial  pro  forma,  where  no  error  is  shown  to  have  occurred 
at  the  trial. 

29  KAN.  143,  KELSET  ▼.  HARRISON 

Cited  in  Douglas  County  Nat.  Bank  v.  Sands,  47  Kan.  596,  28  Pac.  C20. 

Frand--Concealnient  of  insolTeno7««-Cited  in  Hathaway,  Soule  &  Har- 
rington V.  0<.M.  Henderson  &  Co.,  39  Kan.  687,  18  Pac.  932,  referring  to  cited 
case  on  question  of  continued  purchase  of  goods  by  an  insolvent  customer  failing 
to  disclose  his  insolvency. 

Cited  in  note  in  14  L.  R.  A.  265;  18  Am.  St.  Rep.  364— on  fraud  in  obtain- 
ing credit. 

Frandnlent  oonToyanoes.— Cited  in  Cooper  v.  First  Nat  Bank,  40  Kan. 
5,  18  Pac.  937,  holding  that  a  debtor  in  failing  circumstances  may  prefer  his 
wife  as  a  creditor,  his  indebtedness  to  her  being  bona  fide,  although  such  pxefer- 
ence  removes  all  his  property  from  the  reach  of  his  other  creditors;  Smith  v. 
Spencer,  8  Okl.  459,  58  Pac.  638,  holding  that,  in  the  absence  of  a  fraudulent  in- 
tent, the  giving  of  chattel  mortgages  or  preferring  creditors  would  not  sustain 
an  attachment. 

29   KAN.    147,    MEYER  ▼.  HARRISON 

29  KAN.  148,  STATE  ▼.  THURTELI. 

Evidence  of  bad  repntation.--Cited  in  State  ▼.  Furbeck,  29  Kan.  532, 
holding;  that  it  was  error  in  a  prosecution  for  larceny  to  permit  the  state  to 
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prove  in  tbe  first  instance  that  accused  and  his  parents  had  the  reputation  of 
being  thieves. 

Cited  in  note  in  20  Lr.  R.  A.  614,  on  evidence  and  instructions  as  to  character 
of  accused. 

29  KAN.  149,  ATCHISON,  T.  *  S.  F.  R.  CO.  ▼.  HOIiT 

Liability  of  nuMter  for  injiurlea  to  servaiit.— Cited  in  Hannibal  &  St. 
J.  R.  Co.  V.  Fox,  31  Kan.  586»  3  Pac.  320;  Beeson  v.  Busenbark,  44  Kan. 
660,  25  Pac.  48,  10  L.  R.  A.  839 :  Parkinson  Sugar  Co.  v.  Riley,  50  Kan.  401, 
31  Pac.  1090,  34  Am.  St.  Rep.  123;  Telle  ▼.  Leavenv^orth  Rapid  Transit  Ky. 
Co.,  50  Kan.  455.  31  Pac.  1076;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Midgett,  1 
Kan.  App.  138,  40  Pac.  995— holding  that  at  common  law  the  master  assumes 
the  duty  of  exercising  reasonable  care  and  diligence  to  piovide  his  servants  with 
a  reasonably  safe  place  at  which  to  work;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wag- 
ner, 33  Kan.  660,  7  Pac  204,  holding  that  as  between  a  railroad  company  and 
its  employes  the  company  is  not  necessarily  negligent  in  the  use  of  defective 
machinery,  not  obviously'  defective,  but  it  is  negligent  only  where  it  has  notice 
of  defects,  etc. ;  Missouri  Pac.  R.  Co.  v.  Bwyer,  36  Kan.  58,  12  Pac.  352,  hold- 
ing that  a  railroad  was  liable  for  injuries  to  a  brakeman  received  in  the  per-* 
formance  of  his  duty  through  the  negligence  of  an  inspector  in  failing  to  dis- 
cover and  remedy  a  defect  in  a  brake  staff;  Kansas  City,  Ft  S.  &  G.  R.  Co. 
v.  Kier,  41  Kan.  661,  21  Pac.  770,  13  Am.  St.  Rep.  311,  holding  that  a  rail- 
road was  liable  for  injuries  to  an  employ 6  caused  by  the  negligence  of  its  of- 
ficers or  employ^  whose  duty  it  was  to  keep  the  road  in  a  reasonably  safe 
condition,  and  who  failed  to  perform  such  duty ;  Kansas  City  &  P.  R.  Co.  v. 
Hyan,  52  Kan.  637,  35  Pac.  292,  holding  that  a  railroad  company  is  required 
to  exercise  reasonable  and  ordinary  care  and  diligence  to  furnish  its  employes 
reasonably*  safe  machinery  and  instrumentalities. 

Cited  in  notes  in  77  Am.  Dec.  220 ;  98  Am.  St.  Rep.  304— on  liability  for  in- 
juries to  servant  from  defective  machine^  or  materials. 

Ssate— Master's  knowledge  of  defeot  or  danser.— Cited  in  note  in  41 
L.  R.  A.  42,  44,  64,  fe,  75,  7^,  77,  78,  80,  on  knowledge  as  element  of  employer's 
liabUity, 

Sa»»— Fellofw  sorvaats.^— Cited  in  Howard  y.  Denver  &  R.  G.  R.  Co.,  26 
Fed.  637,  holding  that  a  fireman  on  a  passenger  train  and  an  engineer  in  charge 
of  an  engine  not  connected  with  such  train,  but  belonging  to  the  same  company, 
were  fellow  servants;  St.  Lonis  &  S.  F.  R.  Co.  v.  Weaver,  35  Kan.  ^12,  11 
Pac.  408,  57  Am.  Rep.  176,  holding  that  a  section  foreman  or  section  boss  em- 
ployed by  a  railroad  was  not  a  fellow  servant  with  an  engineer  having  charge 
of  an  engine  drawing  a  train;  Union  Pac  R.  Co.  t.  Fray,  43  Kan.  750,  23 
Pac.  1039,  holding  a  railroad  company  liable  to  a  laborer  working  at  a  derrick 
for  injuries  caused  by  the  negligence  of  the  foremen;  Morbach  v.  Home  Min« 
ing  Co.,  53  Kan.  731,  37  Pac.  122,  on  the  liability  for  injuries  to  a  miner  caused 
by  the  fault  or  negligence  of  the  superintendent  of  the  mining  company  in  charge 
of  the  shaft;  Schwarzschild  &  Sulzberger  v.  Drysdale,  69  Kan.  119,  76  Pac. 
441,  holding  that,  where  an  injury  results  to  a  servant  from  the  concurring  neg- 
ligence of  a  master,  and  fellow  servant,  the  master  is  liable ; .  Kansas  City  Car 
&  Foundry  Co.  v.  Sawyer,  7  Kan.  App.  146,  53  Pac.  90,  holding  that  a  servant, 
to  whom  a  master  entrusts  the  duty  of  selecting  appliances,  is  not  a  fellow  serv- 
ant ;  Lutz  V.  Atlantic  &  P.  R.  Co.,  6  K.  M.  496,:  30  Pac.  912,  1^  U  R.  A.  8l9, 
oD  the  liability  of  a  master  for  injuries  to  a  servant  caused  by  the  combined* 
nesligeDce  of  the  master  and  a  fellow  servant;  ^liUec  v.  Southern. Pac.  lU  Co., 
'JO  Or.  285,  26  Pac.  70,  holding  that,  the  co-operation  of  switchmen  being  neces- 
^ty  to  tbe  successful  management  of  trains,  employes  on  a  train- in  the  common 
service  assume  the  risk  of  the  negligent  discharge,  of  )u»  dttfey. 
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Cited  in  note  in  75  Am.  St.  Rep.  623,  on  who  is  a  vice  principal ;  in  54  I^.  R- 
A.  172,  on  vice  principalsfaip  as  determined  with  reference  to  character  of  act 
causing  injury;  in  16  L.  R.  A.  819,  on  relation  of  proximate  cause  doctrine  to 
rule  of  liability  of  master  for  injuries  to  servant  by  combined  negligence  of  him- 
self and  a  fellow  servant. 

Same— Assiiinptiim  of  rislL.— Cited  in  note  in  77  Aul  Dec  223,  on  assump- 
tion of  risks  of  employment. 

Review  of  ▼erdlct.— Cited  in  Missouri  Pac.  R.  Co.  v.  Dwyer,  36  Kan.  58. 
12  Pac.  352,  holding  that  where  the  trial  court  has,  by  overruling  a  motion  for 
a  new  trial,  approved  of  the  verdict  and  findings,  they  must  be  accepted  as  just 
if  founded  upon  competent  evidence. 

29   KAK.    158,   BOARD    OF    COM'RS    OF   RICE    COimTT   ▼•    I«ADir. 
KENCE 

Revival  of  judfi;ment.— Cited  in  Seeley  v.  Johnson,  61  Kan.  337,  59  Pac 
631,  78  Am.  St.  Rep.  314,  holding  that  a  sale  of  real  estate  on  a  special  execu- 
tion issued  after  the  death  of  the  judgment  creditor,  without  reviving  the  judg- 
ment, was  void ;  Kager  v.  Vickery,  61  Kan.  342,  59  Pac.  628,  49  L.  R.  A.  153, 
78  Am.  St.  Rep.  318,  holding  that  a  judgment  for  money  and  for  foreclosare 
of  a  mortgage  against  a  deceased  defendant,  who  had  been  duly  served,  was  void. 

Entry  of  Jndsment  against  person  deceaseds— Cited  in  note  in  49  L.  R. 
A.  171,  on  effect  of  judgment  entered  against  dead  person* 

Collateral  attaolL  on  service  of  proeess.— Cited  in  Lieberman  v.  Douglass. 

62  Kan.  784,  64  Pac.  590,  holding  that,  where  an  affidavit  for  publication  of 
process  was  wholly  insufficient  in  law,  an  application  to  set  aside  constructive 
service  and  subsequent  proceedings  thereunder  was  a  direct  and  not  a  coUaterai 
attack  on  the  service,  etc 

29  KAK.  164,  PINKERTON  ▼.  MUXER 

29  KAN.  166,  ST.  LOUIS  A  S.  F.  RT.  CO.  t*  PATKB 

Cited  in  Gibson  v.  Kansas  City  Packing  Box  Co.,  85  Kan.  346,  116  Pac.  602. 

Railroads— Crossing  aeoidents.— Cited  in  Reynolds  t.  Great  Northern  Ry. 
COi,  69  Fed.  808,  16  C.  C.  A.  435,  29  L.  R.  A.  695,  holding  that  a  statute  re- 
quiring railroads  to  give  a  warning  signal  of  the  approach  of  trains  to  road 
or  stre^  crossings  imposes  no  duty  to  give  such  warning  to  those  who  have 
not  lately  used,  who  are  not  using,  and  who  do  not  intend  to  use,  the  crossings. 

Distinguished  in  Atchison,  T.  &  S.  P.  R.  Co.  v,  Wllkle,  77  Kan.  791,  90  Pac. 
775,  11  L.  R.  A.  (N.  S.)  963,  129  Am.  St.  Rep.  464,  15  Ann.  Cas.  TOl,  holding 
that  it  was  the  duty  of  those  in  charge  of  an  engine  standing  still  on  the  track 
at  a  public  crossing  to  ring  the  bell  before  moving  over  the  crossing. 

Private  aotion  for  -violation  of  statute.— Cited  in  note  in  9  L.  R.  A. 
(N.  S.)  344,  346,  371,  on  private  action  for  violation  of  statute  not  expresslj' 
conferring  it. 

29  KAN.   169,  KANSAS  PAC.  RT.   OO.  ▼.  PEAVET,  44  AM.   REP. 
630 

Followed  in  Kansas  Paa  Ry.  Co.  y.  Peavey,  34  Kan.  472,  8  Pac.  780,  on  ail 
questions  decided. 

Contraoti— AlnroBation  of  sttttutory  provisions.— Cited  in  Wall  v.  £<]ui- 
table  Life  Assur.  Society,  32  Fed.  273,  holding  that  a  provision  in  a  life  in- 
surance policy  requiring  payment  of  three  foil  annual  premiums  before  insured 
should  be  entitled  to  temporary  insuranoe  was  void,  as  conflicting  with  the  Mil- 
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soon  tUtntes  leladAg  to  temporary  insamnce;  Mutual  Ben,  Life  Ins.  Co.  y: 
RoMwn,  54  Fed.  580,  holding  that  an  insurance  company  doing  business  in  a 
state  other  than  that  of  its  domicile  would  not  be  permitted  to  withdraw  the 
bnsinen  done  in  auch  state  from  the  obligatory  force  of  the  statute^  of  Auch 
state  by  inserting  In  its  applications  or  policies  a  clause  providing  tliat  the  laws 
of  the  state  of  its  home  office  should  govern  its  contracts.  '«    - 

Same— Exemptins  from  lialiUlty  for  negrllsenoe  or  TiolAtion  of  stat- 

«te.-Cited  in  Hartford  Fire  Ins.  Co.  v."  Chicago,  M.  &  St.  P.  Ry.  Co.,  70  Fed. 
201,  17  C.  C.  A.  02,  30  Ia  R.  A.  193,  holding  that  a  contract  by  a  railroad 
company  exempting  Itself  from  liability  for  negligence  in  the  opj»ration  of  the 
road  is  void ;  Weir  v.  Rountree,  173  Fed.  776,  97  C.  O.  A.  500,*  19  Ann.  Can. 
1204,  holding  that  a  contract  between  an  express  company  and  a  railroad  com- 
pany that  the  former  should  indemnify  tfie  latter  against  any  liability  for  iu- 
juries  to  employes  of  the  express  company  while  In  the  cars  or  about  the  plat- 
forms of  the  railroad  company,  whether  resulting  from  Its  oegligence  or  other- 
wise, and  a  contract  between  the  express  company  and  an  employ4,  by  which 
the  employ^  assumed  all  the  risk  of  accidents  while  riding  on  the  cars  of  any 
railroad,  were  void,  as  abrogathigthe  pmvisiona  of  Gen.  St  Kan.  1901,  ^  5857, 
5S58:  Kansas  City,  St.  J.  ft  O.  B.  R.  Co.  v.  Simpscm,  30  Kan.  ((49;  2  Pac. 
S21,  4(5  Am.  Rep.  104,  holding  that,  while  a  common  carrier  may  relieve  him- 
self from  the  strict  liability  imposed  on  him  by  common  law  by  ^  special  con- 
tract, he  cannot  by  contract  exempt  himself  from  the  consequences  of  his  own 
or  his  agent^s  negligence;  Stone  t.  Union  Pac.  R.  Co.,  32  Utah,  185,  89  Pac* 
715,  holding  that  a  release  by  an  employ^  of  an  express  company,  also  an  em- 
ploy^ of  a  railroad  company,  executed  to  the  express  company,  releasing  the  rail- 
road company  from  all  liability  for  all  acts  of  negligence  causing  injury  or 
death,  was  void;  Pacific  Express  Co.  v.  Foley,  46  Kan.  457,  26  Pac.  6G5,  12 
L.  R.  A.  799,  26  Am.  St.  Rep.  107,  holding  that  a  common. carrier  cannot  make 
a  valid  contract  exempting  himself  from  liability  for  losses  occasioned  by  his 
own  carelessness  or  negligence  or  improper  acts;  Western  Furniture  &  5Ifg. 
Co.  V.  Bloom,  76  Kan.  127,  90  Pac,  821,  11  I..  R.  A.  (N.  S.)  225,  T^^'  Am.  St. 
Rep.  123,  discussing  the  question  of  the  right  to  contract  in  advance  for  the  re- 
lease of  liability  for  injuries  to  a  servant,  due  to  the  neglect  of  a  duty  imposed 
by  statute;  Sewell  ▼.  Atchison.  T.  &  S.  F.  R.  Co.,  78  Kan.  1,  06  Pac.  1007, 
holding  that  the  statutory  liability  of  a  railroad  for  injuries  caused  by  the  neg- 
ligence of  fellow  employes  cannot  be  evaded  by  contract 

Distinguished  in  Sager  v.  Northern  Pac.  Ry.  Co.,  166  Fed.  526,  holdiug  that 
ooDtracts  restricting  the  liability  of  carriers  for  damages  occasioned  to  persons 
not  their  employes,  occasioned  by  negligence  in  tlie  rendition  of  sjieciat  sendees, 
were  not  inhibited  by  Rev.  Codes  N.  D.  1905,  i  4400. 

Cited  in  note  in  7  L.  R.  A.  (N.  S.)'  539,  on  validity  of  contract  cxouerating 
master  in  advance  from  liability  for  negligence;  in  82  Am.  Dec.  204,  on  cxemj>- 
tion  of  passenger  carrier  from  liability  by  contract;  in  58  Am.  Hop.  83C,  837, 
on  validity  of  contract  waiving  right  to  recover  for  negligent  injurios ;  in  3 
Am.  St  Rep.  255,  257,  on  validity  of  employe's  waiver  of  right  to  recover  for 
injuries. 

Opinion  and  export  eTidenoo.— Cited  in  Dow  ▼.  Jnlien,  32  Kiiu.  570,  4 
Pac  1000,  holding  that  it  was  improper  to  ask  a  witness,  who  was  h  morcrhnnt 
and  had  been  a  sheriff,  whether  certain  attached  goods  were  as  wo II  handlLMl 
and  cared  for  as  goods  usually  were  when  attached;  Missouri  Pac.  Ity.  Co.  v. 
McCally,  41  Kan.  655,  21  Pac.  574,  on  the  propriety  of  a  question  to  witness 
as  to  whether  the  pilot  of  an  engine  was  a  proper  place  to  stand  on  in  perform- 
ing certain  duties;  State  v.  Nolan,  48  Kan.  723,  29  Pac.  568,  30  Pac.  4S0,  holdiiiK 
that  it  was  error  to  permit  a  witness,  in  a  prosecution  for  arson,  to  toi^tify 
that  he  '^thought  the  house  was  set  on  fire  by  some  onsf^;   Inaley  1^  Shire,  04 
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Kan.  7d3,  39  Pac.  713,  45  Am.  St.  Rep.  806,  holding  that,  where  one  of  the 
issues  was  as  to  the  negligence  of  those  in  charge  of  a  business,  it  was  error 
to  admit  in  evidence  opinions  of  witnesses  as  to  the  exercise  of  due  diligence; 
Murray  v.  Board  of  County  Com'rs  of  Woodson  County.  58  Kan.  1,  48  Pac, 
554;  Missouri  &  Kansas  Telephone  Co.  v.  Yandevort,  67  Kan.  269,  72  Pac. 
771;  Houser  v.  Smith,  80  Kan.  260,  101  Pac.  1001— holding  that  it  was  error 
to  permit  a  witness  to  give  an  opinion  on  a  fact  which  it  was  the  province  of 
the  jury  to  determine;  Wise  v.  Lillie,  84  Kan.  86,  113  Pac.  403,  holding  that  the 
sustaining  of  an  objection  to  a  question  to  a  witness  experienced  in  haodling 
boilers  as  to  whether  a  man  in  the  exercise  of  reasonable  and  ordinary  precaa- 
tion  could  have  told  that  a  certain  boiler  was  defective  was  proper. 

Distinguished  in  Missouri,  K.  &  T.  B.  Co.  v.  Merrill,  61  E^an.  671,  GO  Pac. 
819,  holding  that  an  experienced  railroad  man,  familiar  with  coal  cars  and  the 
work  of  making  up  freight  ^trains,  was  properly  asked  regarding  the  proper 
position  for  an  employ^  to  take  in  order  to  pass  from  a  coal  to  a  box  car 
while  in  motion. 

Cited  in  note  in  66  Am.  Dec.  243,  on  expert  testimony. 

AppUoability  of  litotmotioaa  to  issues  and  evldMieo.--Cited  in  Hazeltine 
v.  Bdgmand,  35  Kan.  202,  10  Pac  544,-  57  Am.  Bep.  157,  holding  that  certain  in- 
structions were  not  supported  by  the  evidence;  Chicago,  EL  Sc  W«  R.  Co.  v. 
0*Connell,  46  Kan.  581,  26  Pac.  947,  holding  that  oertam  instructions  as  to  wan- 
ton negligence  were  not  warranted  by  the  evidence;  Lorie  v.  Adams,  5X  ^an. 
692,  83  Pac.  599,  holding  that  instructions  given  should  be  applicable  to  the 
issues  and  facts. 

ComparatiTe  nesltsence  a(nd  degrrees  of  negUgenee.— Cited  in  Atchison^ 
T.  &  S.  F.  B,  Co.  V.  Morgan,  31  Kan.  77,  1  Pac.  298;    Union  Pac.  By.  Co.  t. 
Ha  r wood,  31  Kan.  388,  2  Pac.  605;    Union  Pac.  By.  Co.  v.  Henry,  86  Kan.  565, 
14  Pac.  1;   Kansas  City,  Ft.  S.  &  G.  B.  Co.  v.  Kier,  41  Kan.  661,  21  Pac.  770, 
13  Am.  St.  Bep.  311;   Atchison,  T.  &  S.  F.  B.  Co.  y.  Hughes,  55  Kan.  491,  40 
Pac.  919;    Atchison,  T.  &  S.  F.  B.  Co.  v.  Winston,  56  Kan;  456,  43  Pac.  777; 
Missouri  Pac.  B.  Co.  v.  Gibson,  56  Kan.  661,  44  Pac.  612;   St.  Louis  &  S.  F. 
By.  Co.  y.  Stevens,  3  Kan.  App.  176,  43  Pac.  434 — on  the  propriety  of  instruc- 
tions involving  the  rule  relating  to  comparative  negligence;    Howard  v.  Kansas 
City.  Ft  S.  &  G.  B.  Co.,  41  Kan.  403,  21  Pac.  267;    Missouri  Pac.  By.  Co.  v. 
Walters,   78  Kan.  39,   96  Pac.   346--holding  that   the  doctrine   of  comparative 
negligence  has  never  been  indorsed  in   Kansas;    St.  Louis  &  S.   F.   R.  Co.   v. 
Mc?Iunen,  48  Kan.  281,  29  Pac.  147,  on  the  right  to  recover  for  injuries  where 
both  parties  were  negligent,  on  the  ground  that  the  negligence  of  one  was  less 
than  the  other;    Atchison,  T-  &  S.   F.  B.  Co.  v.  O'Melia,  1  Kan.  App.  374,  41 
Pac.  437,  holding  that  the  doctrine  of  comparative  negligence  has  been  al>olished 
in  Kansas;    Missouri  Pac.  By.  Co.  v.  Haynes,  1  Kan.  App.  586,  42  Pac.  259, 
holding   that  the   law  will  not  compare  the  degrees   of  negligence,  where  both 
parties  have  been  wanting  in  the  care  and  caution  that  ordinarily  prudent  per-' 
sons  usually  exercise. 

EzcessiTe  damages.— Cited  in  Kansas  Pac.  By.  Co.  v.  Peavey,  34  Kan.  472, 
8  Pac.  780,  holding  that  a  reduced  verdict  for  $6,500  for  injuries  resulting  in 
the  loss  of  a  thumb  and  forefinger  was  excessive. 

Same— Reversal.— Cited  in  Choctaw,  O.  &  G.  B.  Co.  y.  Burgess,  21  Okl.  653, 
97  Pac.  271,  discussing  the  duty  of  the  Supreme  Court  to  reverse  where  it  ap- 
pears that  the  damages  'allowed  by  the  jury  were  given  under  the  influence  of 
passion  or  prejudice. 

Cited  in  note  in  26  L.  B.  A.  392,  on  power  of  appellate  court  over  verdict  for 
excessive  damages. 

Qneatioms  for  Jury «— Cited  in  Kansas  City,  Ft  S.  &  G.  B,  Co.  v.  Kier,  41 
Kan.  671,  21  Pac.  770,  13  Am.  St.  Bep.  811»  holding  that  to  leave  the  question 
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of  exemplary  damages  to  the  jury,  there  being  no  testimony  which  would  war- 
rant a  verdict  for  such  damages,  was  improper. 

Rvles  o£  maater.— Cited  in  note  in  43  L.  R.  A.  360»  on  duties  of  master 
and  serraxit  as  to  rules  promulgated  for  safe  conduct  of  business. 

29  KAlf  •  185,  DinOIETSR  ▼.  KANSAS  PAG.  BT.  CO. 

JniiadtletloJi  of  distriot  courts.— Cited  in  Dewey  y.  Burton,  4  Kan.  App. 
582,  46  Pao.  321,  holding  that,  even  after  judgment  the  district  court  has  con- 
trol of  any  process  that  might  be  issued,  and  can  make  any  order  proper  and 
necessary  to  fully  protect  the  legal  rights  of  an  unsuccessful  party. 

29  KAK.  186,  BROWK  ▼.  ATCHISON,  T.  *  8.  F.  B.  CO.,  Same  eMMe 
oa  anbaeqnont  *ppemU,  31  Kaa.  1»  1  P»o.  605,  tmd  38  Kaa.  757» 
7  P«e.  571 

BeTie^ir  of  order  Krantins  or  ref  nsins  aew  trial.— Cited  in  City  of  Sedan 
T.  Church,  29  Kan.  190;   Murphy  v.  Hindman,  37  Kan.  267,  15  Pac.  182— holding 
that  a  much  stronger  case  for  reversal  must  be  made  out  where  a  new  trial  is 
granted  than  where  it  is  refused;   McCreary  y.  T.  F.  Hart  &  Co.,  39  Kan.  216, 
17  Pac  839,  holding  that  an  order  granting  or  refusing  a  new  trial  should  not 
be  disturbed,  except  for  error  of  law  or  an   abuse  of  discretion;    Sanders  y. 
Wakefield,  41  Kan.  11,  20  Pac.  518;   Insurance  Co.  of  North  America  y.  Evank^ 
64  Kan.  770,  68  Pac.  623— holding  that  where  a  ndw  trial  is  granted  on  a  mo- 
tion based   on   several   grounds,   without   showing   upon   what   ground   it  was 
granted,   and  only  one  erroneous  ruling  is   found,  it  would   be  presumed   that 
the  motion  was  granted  on  that  ground;  Ireton  v.  Ireton,  62  Kan.  358,  63  Pac 
429,  holding  that  where  a  hew  trial  has  been  granted  on  a  motion  based  on 
seyeral  grounds,  and  it  was  not  stated  on  what  ground  the  motion  was  granted^ 
the  order  should  be  sustained,  if  possible,  on  any  one  or  more  of  the  grounds 
assigned;   Citizens'  State  Bank  of  Lawton  v.  Chattanooga  State  Bank  of  Chat- 
tanooga, 23  OkL  767,  101  Pac.  1118,  holding  that  the  granting  of  a  new  trial 
will  not  be  disturbed,  unless   error  is  clearly   established  in  respect   to  some 
pure,  simple,  and  unmixed  question  of  law. 

Beview  of  Imterloevtory  orders.— Cited  in  Snyder  y.  Elliott,  26  Okl.  856, 
110  Pac.  784,  holding  that  an  order  oyemiliag  a  motion  to  disefaorge  an^  attach- 
ment is  not  reviewable  until  final  judgment. 

29  KAH.  190»  CITY  OF  SEDAN  ▼.  CHURCH 

Hew  tvialp«ChMnukls«^-Cited  in  Ortman  v.  Union  Pae.  B.  Co.,  32  Kan.  419« 
4  Pac  858,  holding  it  proper  to  grant  a  new  trial  in  a  condemnation  prooeed- 
ing,  where  two  of  the  jurors,  without  consent,  examined  the  property  in^  con- 
troversy;  Cherokee  &  Pittsburg  Coal  &  Mining  Co.  v.  Stoop,  66  Kan.  426, .43 
Pac  766,  on  the  duty  of  the  trial  court  to  grant  new  trials;  Coffeyville  Si^ale 
Brick  Co.  y.  Silvers,  79  Kan.  694,  100  Pac.  1134,  holding  that  a  new  trial 
may  be  granted  when  in  the  opinion  of  the  trial  court  a  party  has,  not  had  sub- 
stantial justice;  Humble  y.  German  Alliance  Ins.  Co.,  85  Kan.  140,  110  l^ac 
472,  holding  that  new  trials  should  be  granted  whenever  it  appears  to  the  trial 
court  that  a  reasonably  fair  trial  has  not  been  had  or  substantial  justice  ha^ 
not  been  done. 

Same— BoTiew.— Cited  in  Murphy  y.  Hindman,  37  Kan.  267, 15  Pac.  182,  Md- 
ing  that,  to  warrant  a  reversal,  a  clearer  showing  of  abuse  of  discretion  in 
granting  a  new  trial  than  In  refusing  one  is  required;  McCreary  v.  T.  F.  Hart 
&  Co.,  39  Kan.  216,  17  Pac.  839;  State  v.  Lackey.  72  Kan.  95,  82  Pac  .527; 
Ten  Gate  v.  Sharpe,  8  OkL  300,  57  Pac.  645— holding  that  an  order  granting 
^r  refusing  a  new  trial  should  not  be  disturbed,  except  for  error  of  law  ..or 
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K  manifest  disregard  of  facts  amountiug  to  an  abuse  of  discretion;  Barn< 
Dudley,  40  Kan.  247,  19  Pac.  550,  bolding  that,  wliere  lb?  ijrounds  uiioi)  wh. 
new  trial  is  granted  arc  not  shown  oni!  tliprv  arc  siiini'  errors  in  tb?  re 
I  lie  ruling  will  not  be  reversed;  Western  Home  Inu.  Co.  v.  Thorpe.  40 
U-'Ki,  la  I'ac.  631;  Sanders  v.  Wakelield,  41  Kan.  11,  UO  Pac.  51S;  Ireti 
Ii'etun,  62  Kan.  358,  63  Vat.  42»;  McCrtaley  v.  Atchison.  T.  &  S.  F.  R. 
m  Kun.  8U5,  79  Pac.  671;  Kansas  City  SouUieru  R.  Co.  t.  l<^t)1da,  T3  Kan. 
h5  Pac.  412;  City  of  Topeka  v.  Smelser,  3  Kau.  App.  17,  44  Pac  435;  Kii 
I'ity  V.  b'robwerk,  10  Kan.  App.  116,  62  Pac.  252;  LiDderman  v.  NuIsd.  Itl 
:U'i2.  m  Pac.  TDB;  Citlicas'  State  Itank  of  Lawton  t.  Chattanooga  State  E 
■j:j  Ok).  7«7,  101  Pac.  lllS;  Hogau  y.  Bailey,  27  Okl.  lo,  110  Pac  890— hoi 
Litat  the  £iantiiig  of  a  new  trial  will  not  be  djeturbed,  uqIb^b  arrur  i«  cU 
I  Htaliliiihvd  in  respect  to  souio  pure,  utnole,  and  unmixed  queation  uf 
Beta  V.  Williams  &  White  I^nd  &  Loan  Co..  40  Kan.  45.  26  Pic  4^  bul 
that  where  the  record  shows  error,  upon  which  a  new  trial  migbt  have  I 
sranfeil.  an  order  granting  a  new  trial, '  without  sliowing  upon  what  grou 
win  not  be  disturbed;  Pacific  Express  Co.  v.  Koley,  46  Kan.  457,  26  Pac, 
12  L.  R.  A.  799,  26  Am.  St.  Rep.  107;  Atchison.  T.  &  S.  F.  R.  Co.  v.  Brown 
Kan.  6,  32  Pac.  630— holding  tliat  an  order  granting  a  neiv  trial  will  not  be 
versed,  uuless  it  clearly  appears  that  there  is  no  error  in  the  record  upon  w 
tl(e  motion  oucht  to  have  been  granted;  Winfii'ld  Building  &  Loan  Ass'i 
McMulIen.  59  Kan.  493,  ri3  pac.  481,  holding  that  the  reviewing  court  is  i 
to  reverse  an  order  granting  a  new  trial;  Insurance  Co.  of  North  Americ. 
PIvaAB,  64  Kan.  770.  68  Pac.  623.  holding  that  whi>re  it  does  not  appear  u 
■vhich  of  several  grounds  a  new  trial  was  granted,  and  a  single  erroneous  ru 
is  foimd  among  the  grounds  aaaigned.  it  will  be  presumed  that  the  new  I 
was  granted  on  that  ground ;  Itowell  v.  Cedarvale  Oil.  Gas  &  Mining  Co.. 
Kan.  302.  105  Pac.  601,  holding  that  where  a  new  trial  based  on  several  grou 
has  been  granted  generally,  and  tbe  record  does  not  show  tbe  apccific  gro 
upon  which  it  was  granted,  the  decision  will  not  be  reversed,  unless  it  clei 
appears  unjustiliahle  under  any  of  tbe  grounds;  Trower  t.  Roberts,  17  ■ 
641.  8A  Pnc.  1113,  holding  that  a  much  stronger  case  for  reversal  must  be  n 
ODt  where  a  new  trial  is  granted  than  where  it  is  refused. 

29  KAIC.  193,  KAirSAS  OITT,  FT.  0.  A  O.  R.  CO.  t.  HATS 

It«llio*d>— FBDolnc  at  d«pot  grounds.— Cited  in  note  in  7  L.  R.  A. 
S.)  213,  on  depot  grounds  wftbin  meaning  of  fence  laws. 

29  KAW.    196.   BintBOTtGmi  t.   BOARD  OF  COM'BB   OF   KORT 
COUUTT 

Extra  contp»Bi«tio>  to  pabllo  oBoerB.— Cited  in  State  t.  Corning. 
Kan.  4-12.  24  Pac,  808.  holding  that  county  commissioners  were  entitled  to  ei 
com  pel  I  sn  lion  for  attending  meetings  to  equalize  taxes,  to  levy  taxes,  or 
.■anvofiM  election  returns;  Moore  v.  Nation.  80  Kan.  672.  103  Pac.  107.  23 
It.  A.  (N.  S.)  1115.  18  Ann.  Cas.  397,  holding  that  a  public  officer  underta 
lo  perform  all  the  duties  attached  to  his  office,  including  those  which  may  b 
been  added  to  the  office  BUbHcijiient  lo  his  taking  possession  thereof,  with 
liny  additional  compensation,  unless  granted  by   the  Legislature. 

29  KAH.  200.  HARRIS  -v.  FBAHK 

'  8ar«tle*— Contrlbntloii  between  cosnretlea.— Cited  in  Williams  r.  Rl 
127  Cal.  36S,  50  Pac.  7Ba,  TS  Am.  St.  Rep,  60.  hnldins  (bat  part  of  the  bi 
lies  on  a  guardian's  bond,  paying  a  judgment  against  tbe  guardian  and  all 
sureties,  were  entitled  to  contribution  from  the  other  sureties;  Hunce 
.'^chram,  73  Kau.  368,  85  Pac.  535,  holding  that,  under  section  480  of  the  C 
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Code  (Gen.  St  1001,  i  4926),  a  surety  who  has  paid  a  judgment  is  entitled 
to  contribution  from  his  cosureties. 

Sam«— Payment  by  surety.— Cited  in  note  in  68  L.  R.  A.  581,  on  extinc- 
tion of  judgments  against  principals  by  sureties'  payment. 

BeTival  of  aotion.— Cited  in  Weaver  v.  Lock,  4  Kan.  App.  335,  45  Pac.  1039, 
holding  that  where  a  judgment  in  favor  of  several  was  assigned,  and  thereafter 
one  of  the  assignors  died,  it  was  not  necessary  to  revive  in  the  name  of  the  legal 
representatives  of  the  deceased  assignor,  since  the  assignee  could  maintain  all 
farther  proceedings. 

ated  in  note  in  61  L.  R.  A.  359,  on  effect  of  death  of  party  after  judgment 
upon  remedy  by  execution. 

29  KAir.  205,  BUTLER  ▼.  CRAIO 

Cited  in  Rounsaville  y.  Hasen,  33  Kan.  71,  5  Pac.  422. 

Surplus  of  sale  of  iiioirtgag;ed  ohaittels.— <^ited  in  Walker  y.  Braden,  44 
Kan.  707,  25  Pac  195,  as  to  the  disposition  of  surplus  of  the  sale  of  mortgaged 
chattels. 

29  KAH.  208,  GRET  ▼.  EBRUfGTON 

Ume  feacos.-4:ited  in  Snyder  y.  Bell,  32  Kan.  230,  4  Pac.  71,  holding  that 
it  was  no  defense  to  an  action  on  an  award  of  fence  viewers  that  the  fence 
had  been,  built  many  years. 

Cited  in  note  in  68  Am.  Dec.  631,  on  partition  fences. 

29  KAN.  211,  SOHOOIi  DUT.  NO.  17,  CHASE  COITNTT,  ▼.  SWATZB 

29  KAN.  218,  ATCHISON,  T.  ft  S.  F.  R.  CO.  ▼•  JOHNSON 

Champertoiu  asmemonts.— Cited  in  Aultman  v.  Waddle,  40  Kan.  195,  19 
Pac  730,  holding  that  an  agreement,  assigning  a  judgment  to  an  attorney,  the 
attorney  to  collect  the  judgment  in  his  own  name  and  pay  the  assignors  half  of 
the  amount  collected,  the  assignors  to  pay  the  costs,  was  not  champertous; 
Forbes  v.  Mohr,  '69  Kan.  342,  76  Pac.  827,  holding  that  the  fact  that  an  action 
is  being  prosecuted  under  a  champertous  agreement  between  plaintiff  and  his 
attorney  was  no  defense  thereto ;  Moreland  v.  Devenney,  72  Kan.  471,  83  Pac. 
1007,  holding  that  an  agreement  by  attorneys  to  carry  on  litigation  for  a  share 
of  the  amount  recovered,  and  to  pay  all  costs  and  expenses,  was  champertous* 

Same*— Collateral  chaaaperty  as  defense.— Cited  in  note  in  14  L.  R.  A. 
785,  on  collateral  champerty  as  a  defense;  in  35  L.  R.  A.  (N.  S.)  518,  on  right 
of  third  persons  to  take  advantage  of  champerty. 

Aeveenaeat  not  to  oompromiae  suit.— Cited  in  Kansas  City  Elevated  R. 
Go.  V.  Service,  77  Kan.  316,  04  Pac.  262,  14  L.  R.  A.  (N.  S.)  1106,  holding  that 
an  agreement,  between  a  client  and  his  attorneys  for  the  services  of  the  attor- 
neys in  conducting  a  suit,  that  the  i^lient  should  not  settle  or  compromise  the 
suit  without  the  attorney's  consent,  was  void. 

Cited  in  note  in  83  Am.  St.  Rep.  170,  173,  174,  on  cimttaets  between  attorneys 
and  clients. 

29  KAN.  233»  WH^SON  ▼.  JANES 

Aateadmeiat  or  eorreetioaa  of  oase-]nade«<*^ited  In  Lewis  y.  Irinscott,  37 
Kan.  379,  15  Pac.  158;  Grand  Lodge  A.  O.  U.  W.  y.  Furman,  6  OkL  649,  52 
Pac.  032— holding  that  neither  the  Supreme  Court,  nor  the  trial  court,  nor  the 
judge  thereof,  has  power  to  amend  the  case-made  after  it  has  been  settled, 
signed,  and  attested;   Jones  y.  Kellogg,  51  Kan.  263,  33  Pac  997,  87  Am.  St 
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Rep.  278,  holding  that,  where  a  cause  is  brought  up  on  a  case-made,  the  rulings 
of  the  lower  court  must  be  ^contained  therein,  and  cannot  be  shown  by  extrinsic 
evidence;  Board  of  Com'rs  of  Cloud  County  v.  Citizens*  Nat.  Bank  of  Con- 
cordia, 6  Kan.  App.  330,  51  Pac.  55,  holding  that  a  case-made  eannot  be 
amended  In  the  Court  of  Appeals  by  inserting  anything  not  belonging  thereto 
when  it  was  settled,  signed,  and  attested;  Noyes  v.  Tootle,  8  OkL  505,  58  Pac. 
652,  holding  that  a  case-made  cannot  be  amended  in  the  Supreme  Court  as  to 
anything  which  was  not  a  part  thereof  when  settled,  signed,  and  attested. 

Presuiiiption  Im  aid  of  general  flndinss.^^ited  in  Shattuck  v.  Board  of 
Com'rs  of  Harvey  County,  63  Kan.  849,  66  Pac.  1057,  holding  that,  where  the 
general  findings  support  the  special  findings,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  and  findings  to  the  contrary,  that  the  facts  disclosed  by  the 
evidence  supported  the  general  findings  and  judgment. 

Public  road.— Cited  in  City  of  Topeka  v.  Russam,  30  Kan.  550,  2  Pac.  660. 
holding  that,  when  a  state  road  had  been  located  and  established  according  to 
law,  it  was  not  an  "unopened"  roadj,  within  Laws  1879,  c.  150;  State  v.  Hedeen, 
47  Kan.  402,  28  Pac.  203,  on  the  effect  of  the  failure  to  give  notice  to  a 
landowner  of  proceedings  to  lay  out  a  road ;  Webb  v.  Board  of  Com'rs  of 
Butler  County,  52  Kan.  375,  34  Pac.  973,  holding  that  a  public  road,  legally  es- 
tablished, ordered  to  be  opened,  and  one-half  of  which  was  unobstructed  and 
used  to  some  extent  for  travel,  was  not  an  unopened  road,  within  Gen.  St.  1889, 
§  5516;  Shanline  v.  Wiltsie,  70  Kan.  177,  78  Pac.  436,  3  Ann.  Cas.  140;  holding 
that,  where  residents  along  a  section  line  marked  out  a  road,  following  the 
section  line  as  understood  to  be  located,  and  the  road  was  generally  traveled, 
improved,  and  repaired  by  township  officers,  there  was  no  dedication  or  accept- 
ance of  the  land,  where  it  did  not  follow  the  real  section  line. 

Same— Abandonment.— Cited  in  note  in  26  L.  R.  A.  455,  on  abandonment  of 
highway  by  nbnuser,  or  otherwise  than  by  act  of  authorities. 


29  KAK.  252,  STATE  ▼.  IfUGLER,  44  AM.  REP.  634,  Affirmed  in  123 
U.  8.  623,  8  Sup.  Ct.  273,  81  L.  Ed.  205 

Intojdcatine  Uquors.— Cited  in  State  y.  Walruff,  26  Fed.  178,  holding  that 
in  80  far  as  the  constitutional  amendment  prohibiting  the  manufacture  of  beer 
deprived  a  person  of  the  use  of  his  property  without  just  compensation  .it  was 
invalid;  State  v.  Horacek,  41  Kan.  87,  21  Pac.  204,  3  L.  R.  A.  687,  as  to  what 
constitutes  a  sale  of  liquor  by  an  association  to  its  members  in  violation  of  the 
liquor  laws. 

Cited  in  note  in  1  Am.  St  Rep.  644,  645,  on  power  of  «tate  to  regulate  or 
prohibit  sale  or  manufacture  of  articles;  in  15  L.  R.  A.  (N.  S.)  Old,  on  constitu- 
tional right  to  prohibit  sale  of  intoxicants. 

Chimea— Power  of  Iiegielature  to  deHne.— Cited  in  note  in  78  Am.  St. 
Rep.  254,  255,  on  acts  which  Lietgislature  may  declare  criminal. 

29  KAK.  275,  UNION  PAC.  RT.  CO.  ▼.  HARRIS 
29  KAN.  277,  ORATSON  ▼.  HINKLE 

29  KAN.  279,  MUSE  ▼.  WAFER 

Restraining:  enforcement  of  judcment. — ^Followed  in  Poor  y.  Tuston,  53 
Kan.  86,  35  Pac.  792,'  holding  that  the  enforcement  of  a  judgment  win  not  be 
enjoined  unless  the  petition  shows  a  valid  defense  to  the  cause  of  action. 

Cited  in  United^  Zinc  &  Chemical  Co.  v.  Morrison,  ^^6  Kan.  799,  92  Pac.  1114, 
holding  that  mere  irregularities  in  a  proceeding  afford  no  ground  for  restraining 
tb#  collation  of  the  judgment -therein. 
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Cited  in  note  in  30  L.  R.  A.  562,  on  injunctions  afpainst  Jndgment  for  matters 
subseqnent  to  rendition;  in  30  Ii.  K.  A.  792,  on  injunctions  against  judgments 
obtained  by  fraud,  accident,  mistake,  surprise,  and  duress;  in  32  L.  R.  A.  327, 
on  equitable  jurisdiction  in  regard  to  injunctions  against  judgments. 

New  trial.— Cited  in  Bohart  v.  Anderson,  26  Okl.  782,  110  Pac.  760,  holding 
that  a  court  of  equity  may  order  a  new  trial  after  judgment  by  default  before 
a  justice  of  the  peace,  where  the  judgment  was  obtained  in  advance  of  the 
proper  time  by  the  violation  of  a  stipulation  for  a  continuance,  and  defendant 
has  a  good  defense  to  the  action. 

29  KAN.  283,  BAUGHMAN  ▼.  BAUOHMAK,  Same  case  on  subsequent 
appeal,  32  Kan.  538,  4  Pac.  1003 

Presnmptioa  as  to  laws  of  otker  states.^— Cited  in  Missouri  Pac.  R.  Co. 
V.  Sharitt,  43  Kan.  375,  23  Pac.  430,  8  L.  R.  A.  385,  389,  19  Am.  St.  Rep.  143, 
lidding  that,  in  the  absence  of  anything  to  the  contrary,  it  will  be  presqmed 
by  the  courts  that  the  laws  of  other  states  are  similar  to  their  own. 

Cited  in  note  in  19  Am.  St.  Rep,  145,  on  presumption  as  to  laws  of  other 
states. 

29  KAN.  286,  IiOCKWOOD  ▼.  CRAWFORD 

Renewal  of  chattel  mortgage.— Cited  in  Moore  v.  Shaw,  1  Kan.  App.  10.'^, 
40  Pac.  929,  holding  that  the  year  within  which  a  chattel  mortgage  must  be 
renewed  expires  on  the  last  day  of  the  year  at  the  same  hour  at  which  the 
mortgage  w^as  filed. 

29  KAN.  289,  DUX  t.  P0P£ 

Contracts— Prevention  of  performance.— Cited  in  Tracy  T.  Gunn,  29 
KaD.  508,  holding  that  where  a  vendor,  who  has  agreed  to  convey  on  the  hap- 
pemng  of  a  certain  condition,  conveys  to  another,  he  is  liable  on  his  agreement, 
whether  or  not  the  condition  has  happened;  Sutphen  v.  Sutphen,  30  Kan.  510, 
'2  Pac  100,  holding  that  where  a  vendee,  under  an  agreement  to  pay  for  the 
land  as  soon  as  he  could  earn  the  amount  off  the  land  by  farming  it,  sold  the  land, 
he  became  immediately  liable  for  the  purchase  price;  City  of  Atchison  v.  Friend, 
78  Kan.  30,  96  Pac.  348,  holding  that  a  contracting  party  who  voluntarily  disablei^ 
himself  from  carrying  out  a  contract  or  prevents  performance  is  absolutely  liable 
on  the  contract;  Barnum  v.  Green,  13  Colo.  App.  254,'  57  Pac.  757,  holding  that 
where  the  assignor  of  a  judgment  afterward  settled  with  the  judgment  debtor, 
making  it  impossible  to  comply  with  the  contract  of  assignment,  a  cause  of  action 
accrued  at  once  to  the  assignee;  Driver  v.  Salt  Lake  &  Ogden  Gas  &  Electric 
<'o.,  22  "Utah,  143,  61  Pac.  733,  holding  that  a  party  to  a  contract  who  prevents 
the  other  party  from  performing  cannot  thus  escape  liability  on  the  contract; 
(Juthiel  v.  Gilmer,  .27  Utah,  406,  76  Pac.  628,  holding  that  a  person  voluntarily 
patting  it  out  of  his  pow«r  to  do  what  he  has  agreed  to  do  becomes  immediately 
liable  on  his  contract;  Bishop  v.  Averill,  17  Wash.  209,  49  Pac.  237,  50  Pac. 
1024,  on  the  right  of  a  broker,  to  recover  his  commission  under  a  contract 
therefor  as  affected  by  a  snb8e<inent  contract  between  his  principal  and  the 
purchaser  of  the  property,  by  which  the  agreement  as  to  commission  was  made 
impossible  of  performance. 

€ite<i  ifl  note  }A  7(y  Am.  St/  Kep.  831,'  on  Impossibility  sf  performance  of  con- 
ditions precedent  or  consequent. 

Bights  between  aMrtgagor  and'mortKM^es.^-Cited  in  X31ay  y.  Hildo- 
brand,  34  Kan.  694,  9  Pac.  466,  as  to  the  rights  as  between  a  mortgagor  of  realty 
and  prier  and  subsequent  mortgagees.  .  '  ^     .    .   > 
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29  KAK.  292,  FAXLOON  ▼.  SCHILUNG,  44  AM.  KEP.  642 

]fiaMUi06.-<:ited  in  Triplett  v.  Jackson,  6  Kan.  App.  777,  48  Pac.  931,  hold- 
ing that,  where  an  improvement  is  not  per  se  a  nuisance,  the  law  will  not  in- 
quire into  the  motive  of  its  erection;  Jones  y.  -Williams,  56  Wash.  588,  106 
Pac.  166,  holding  that  the  erection  of  a  '"public  garage  plant,"  enhancing  tbe 
value  of  the  land,  is  not  a  nuisance,  regardless  of  the  motive  of  the  o^rner  in 
.recting  it;  Karasek  v.  Peier,  22  Wash.  419,  61  Pac.  33,  50  L.  R.  A.  345. 
holding  that  at  common  law  a  man  has  a  right  to  build  a  fence  or  other  struc- 
ture on  his  own  land  as  high  as  be  pleases,  although  he  obstructs  his  neighbor's 
light  and  air,  his  motive  being  immaterial. 

Cited  in  note  in  40  L.  R.  A.  178 ;  21  Am.  St.  Rep.  512— on  liability  for  malicioii>^ 
erection  of  fence. 

Motive  in  doins  lawful  act.— Cited  in  note  in  ^2  L.  R.  A.  676,  727,  on 

effect  of  bad  motive  to  make  actionable  what  would  otherwise  not  be. 

29  KAK.  298,  ST.  LOUIS,  W.  A  W.  R.  CO.  ▼.  RANSOM 

Continuanoe.— Cited  in  Clouston  v.  Gray,  48  Kan.  31,  28  Pac  983,  holding 
that  the  granting  or  refusing  of  a  continuance  is  within  the  discretion  of  the 
trial  court. 

Cited  in  note  in  74  Am.  Dec.  145,  147,  on  continuance  of  dvil  causes. 

RemoTal  of  oause  to  federal  court.— -Cited  in  note  in  5  L.  R.  A.  (N.  S.)  53. 

on  removal  of  cause  because  of  separable  controversy. 

29  KAN.  304,  THOMAS  ▼.  RETNOIiDS 

Penalty  for  failure  to  satisfy  mortgage.— <^ited  in  Perkins  ▼.  Matteson. 

40  Kan.  165,  19  Pac.  633;  Parkhurst  v.  First  Nat.  Bank  of  Clyde,  53  Kan. 
136,  35  Pac.  1116— holding  that  a  mortgagee  was  liable  to  the  mortgagor  for 
the  penalty  prescribed  by  section  8  of  the  mortgage  act  (Comp.  Laws  1885,  c. 
68)  for  failing  to  enter  satisfaction  of  the  mortgage,  although  the  mortgage 
had  been  assigned,  the  assignment  not  having  been  recorded;    Joyce  v.  Means, 

41  Kan.  234,  20  Pac.  853,  holding  that  an  action  for  the  penalty  for  failing  to 
enter  satisfaction  of  a  mortgage  is  an  action  for  a  penalty;  Coffman  v.  Hlllard, 
44  Kan.  538,  24  Pac.  1098;  Curd  v.  Bown,  3  Kan.  App.  553,  43  Pac.  846- 
holding  that  the  right  to  recover  the  penalty  for  failing  to  satisfy  a  chattel 
mortgage  follows  the  property. 

Transfer  of  mortgrage.^Distiuguished  in  First  Nat.  Bank  of  Geneseo,  IIL, 
v.  Nat.  Live  Stock  Bank  of  Chicago,  111.,  13  Okl.  719,  76  Pac.  130;  National 
Live  Stock  Bank  of  Chicago  v.  I-  irst  Nat.  Bank  of  Geneseo,  111.,  203  U.  S.  29(i, 
27  Sup.  Ct.  79,  51  Ia  Ed.  192— holding  that  the  transferee  of  a  negotiable  noti- 
secured  by  a  chattel  mortgage  was  entitled  to  replevy  the  property  covered  by 
rhe  mortgage  w^ithout  showing  an  assignment  of  record  of  the  mortgage. 

Defect  of  parties.— Cited  in  Buckingham  v.  Dake,  112  Fed.  258,  50  G.  C. 
A.  492;  Coulson  v.  Wing,  42  Kan.  507,  22  Pac.  570,  16  Am.  St.  Rep.  503;  Board 
of  Com'rs  of  Lyon  County  v.  Coman,  43  Kan.  676,  23  Pac.  iaS8;  Hurd  v.  Simp- 
son, 47  Kan.  245,  26  Pac.  465— holding  that,  where  a  defect  of  parties  is  not  ap- 
parent on  the  face  of  the  petition,  it  is  waived,  if  not  taken  advantage  of  by 
demurrer  or  answer. 

29   KAN.  31 1»   FIRST  NAT.  BANK  OF  FT.   SCOTT  t.  DRAKE,   44 
AM.  REP.  646 

Corporate  oflloers— Compensat;ioa.^Distingui8bed  in  St  Loai«,  Ft.  S.  & 
W.  K.  Co.  V.  Tiernan,  37  Kan.  606,  15  Pac  544,  on  the  right  to  award  and  fix 
the  compensation  of  officers  of  a  railroad  company  subseqnent  to  the  xendition  of 
the  services. 
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Cited  in  Bassett  t.  Fairchild,  132  Cal.  637,  64  Pac.  1082,  52  L.  R.  A.  611. 
on  tbe  right  of  a  genemi  manager  of  a  corporation  to  recover  compensation  for 
aerrices  rendered,  in  the  absence  of  a  contract  therefor;  Stewart  ▼.  St.  Ixmis. 
Ft.  &  &  W.  &.  Co.,  41  Fed.  786,  holding  that  where  it  is  understood  by  t\ui 
directors  of  a  corporation  that  its  officers  are  to  be  paid  for  their  services. 
thoogh  no  salary  is  fixed,  a  note  for  soch  services  fox  a  reasonable  sum  ih 
valid.  y 

Cited  in  note  in  136  Am.  St.  JEtep.  921»  on  right  of  corporate  Qfficers  to  com- 
pensation for  services  rendered. 

Same— Pawers.--Oited  in  Asher  ▼.  Sutton,  31  iCan.  286,  1  Pac.  ^5,  hokiiu;; 

that  neither  the  president  nor  cashier  of  a  state  bank  had  power,  virtute  officii, 

to  sell  the  banh's  safe  to  satisfy  a  debt  of  the  bank;    Greenawalt  v.  Wilson, 

52  Kan.  109,  34  Pac.  403,  holding  that  neither  the  president  nor  cashier  of  an 

insolvent  bank  had  aaUiority  to  sell  a  horse  belooging  to  the  bank;    Hier  v. 

yimer,  68  Kan.  258,  75  Pac.  77,  63  £a  R,  A.  8&2,  holding  that  the  cashier  of  a 

state  bank  had  no  implied  authority  to  pay  his  individual,  debt  by  crediting  the 

amount  thereof  on  the  pasa  book  of  his  creditor  and  permitting  the  creditor  to 

check  against  such  amount;    Cobe  v.  CoughUn-Hardware  Co.,  83  Kan.  522*  112 

Pac.  115,  31  li.  R«  A.  (N.  S.)  1126,  holding  that  neither  the  cashier  of  u  national 

bank  nor  a  member  of  the  discount  board  had  power  to  pay  the  individual  debts 

of  either  by  entering  credits  in  the  books  in  favor  of  the  creditor,  etc.;    Loch- 

wiu  V.  Pine  Tree  Mining  4b  Milling  Co.,  87  Utah,  349,  108  Pac.  1128,  holding 

that,  under  Comp.  Laws  1907,  U  315,  324,  tbe  president  of  a  corporation  has 

ordinarily  only  the  powers  of  a  director,  or  such  as  may  be  conferred  on  him 

by  the  board  of  directors. 

Saate-JCaowledse  of  oenrporate  ofioem.— Cited  in  Pacific  Viucgar  St 
Pickle  Works  v.  Smith,  152  Cal.  507,  08  Pac.  85,  holding  that  the  officers  and 
(tirectors  of  a  corporation  are  chargeable  with  knowledge  of  the  facts  which  tbe 
corporate  books  of  account  and  record  disclose. 

Cited  in  note  in  22  Am.  St.  Rep.  821  (par.  1),  as  to  when  directors  and  atock- 
hokJers  are  chargeable  with  knowledge  of  corporation's  acts. 

gsme  Balatioa  to  oovporatloiu— Cited  in  Hutchinson  v.  Bidwell,  24  Or. 
219,  33  Pac.  560,  holding  that  the  directors  of  a  corporation  occupy  a  fiduciary 
relation  toward  the  corporation. 

Title  to  corporate  property.^— Cited  in  People's  Nat.  Bank  v.  Board  of 
Com>8  of  Kingfisher  County,  24  Okl.  145,  104  Pac.  55,  holding  that  the  title 
to  corporate  assettf  is  in  tho  corporation  and  not  in  the  stockholders. 

Ratiiioatioiu— Cited  in  Howell,  Jewett  &  Co.  v.  McCrie,  36  Kan.  636,  14 
Pac.  257,  59  Am.  Rep.  584,  holding  that  the  forgery  by  a  husband  of  his  wife*s 
ume  to  a  mortgage  was  a  criminal  act,  incapnhlc  of  ratification  by  the  wife; 
Stout  T.  McLachlin,  38  Kan.  120,  15  Pac.  902,  on  the  necesRity  of  knowl- 
edge as  an  essential  to  the  ratification  of  acts  of  an  agent;  Sehrt-Patterson 
Milling  Co.  v.  Hughes,  8  Kan.  App.  514,  56  Pac.  143,  holding  that  knowledge 
by  a  principal  of  the  terms  and  conditions  of  an  unauthorized  contract  made  by 
an  agent  cannot  be  presumed  from  tbe  fact  that  the  principal  had  reasonable 
opportunity  to  ncqniro  knowledge;  Rankin  v.  Southwestern  Brewery  &  Ice 
Co.,  12  N.  M.  40,  73  Pac.  612,  holding  that  knowledge  is  always  a  necensnry  in- 
pedient  of  acquieKc^uce  or  laches. 

29  KAX.  331,  MARTZ  ▼.  NEWTOH 

OescvtptloB  of  prapevtj  in  tax  deed.— Cited  In  Douglass  ▼.  Byera,  69  Kan. 
^,  76  Pac.  432,  holding  that  a  deacription  in  a  Uz  deed  of  "S^s/ioo  acres  iu 
B.  tract,  Cr.  survey,  section  27|  township  8,  range  22,  assessed  to  B.  ot  iu*  city, ' 
WM  aoffident. 
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29  KAN.  33T,  HOWE  v.  FALKEXt 

Idem  •<»«»■.— Ctted  in  Faust  v.  United  States,  103  V.  8.  492,  16  Sup. 
1112,  41  L.  Ed.  224,  holding  tliat  W.  J.  Foust  and  W.*  J.  Fauit  are  idem  ooue 
Alexis  v.  United  States,  129  Fed.  60,  63  G.  C.  A.  S02,  holding  that  L.  Krov 
and  L.  Krower  are  Idem  souans ;    State  r.  Johnaan,  TO  Kan.  861,  79  Pac. 
boldinE  that  Bert  and  Burt  are  idem  sonani. 

Cited  in  note  in  100  Am.  St.  Rep.  333,  349,  on  idem  sonant;  iu  30  Ij.  R. 
(N.  S.)  124,  on  applinibilit;  of  doctrine  of  Idem  sonana  to  substituted  or  i 
^tractive  service. 

Service  hf  psbUntloM^-Cited  lo  Amdt  t.  Grigga,  134  U.  8.  316,  lO  S 
Ct.  6S7,  33  L.  Ed.  918,  holdiuj:  on  the  right  to  serve  a  defendant  in  a  snit 
quiet  title  by  pablication ;  In  re  Jemea,  99  Cal.  374,  S3  Pac.  1122,  37  Am. 
Bep.  60,  holding  that  a  decree  of  divorce,  obtained  In  one  state  by  a  citlien  tl)i 
o(  against  a  nonresident  defendant  conatmctively  served,  sn^  decree  being  ti 
in  the  state  where  obtained,  is  valid  in  a  sister  state ;  Venable  v.  Dntch,  37  E 
S15,  IS  Psc.  520,  1  Am.  St.  Rep.  ^0,  on  the  suOclency  and  tbe  conelus 
ness  ot  service  b;  publication ;  Dillon  T.  Heller,  39  Khd.  599,  18  Pac.  i 
holding  that  service  of  summons  in  a  suit  to  qniet  title,  broiight  by  one  In  i 
session  against  a  nonresident,  may  be  made  by  pubKcatton ;  CommisBioDera 
Marion  County  v.  Welch,  40  Kan.  767,  20  Pac.  483,  on  the  suAciency  ol 
service  by  publication  :  Shippen  v.  Kimball,  47  Kan.  173,  27  Pac.  S13,  on 
right  to  attack,  in  a  collateral  proceeding,  a  service  ol  summons  in  a  foreclos 
suit  by  publication ;  National  BanV  of  St,  Joseph  v.  Peters,  61  Kan.  02, 
Fac.  637,  holding  that  a  judgment  in  attachment,  on  service  by  publication,  \ 
conclusive  on  the  parties  and  their  privies ;  Douglass  v.  Tjicbcrman.  9  Kab.  A 
45,  67  Pac.  294,  holding  that,  aithooah  affidavita  for  servlca  by.  pnbtieat 
were  defective,  the  service  made  there)inder  was  not  void  :  Spauldint  v.  Poll 
28  Okl.  704,  119  Pac.  864,  on  the  sufficiency  of  an  affidavit  for  service  by  p' 
llcation  as  against  direct  attack. 

Diatinguished  in  Carey  v.  Beaves,  46  Kan.  971,  20  Pac.  991,  holding  that 
affidavit  for  service  b;  publication,  InBufflci«nt  on  its  face,  renders  void  the  s: 
se^ent  proceedings  tmsed  thereon. 

Collateral  atta«k  o>  JndK^ent,— Cited  in  Lange  v,  Superior  Court 
Solano  CouDtj,  11  Cal.  App,  1,  103  Pac.  906,  iliacuMing  and  defining  die  wt 
jurisdiction,  as  affecting  the  regularity  and  conelus iven ess  of  proceedings;  H( 
V.  Daniels,  38  Kao.  1,  15  Pnc.  Ull ;  Maolpy  v.  Park,  62  Kan.  553,  64  Pac.  i 
Homer  v.  Ellis,  75  Kan.  675,  90  Pac.  275,  121  Am,  St.  Rep.  446;  Bruobai: 
v,  Wilson,  82  Kan.  53,  107  Pnc.  792— holding  that,  if  a  petition  sets  forth  fa 
sufficient  to  challenge  the  attention  of  the  court  with  regard  to  Its  merits, 
judgment  subsequently  rendered  upon  it  is  not  void,  but  voidable  only,  when 
tacked  in  a  direct  proceeding:  Larimer  v.  Knoyle,  43  Kan.  3.38,  23  Pac.  41 
holding  that  a  judgment  rendered  with  jurisdictian  is  not  void,  but  only  vo 
able,  and  impeachable  only  in  a  direct  proceeding,  although  ever  so  irregu 
or  defective  and  founded  upon  irregular  or  defective  service  of  process ;  Gn 
Bend  Land  &  I.«t  Co.  v.  Cole,  52  Kan.  790,(35  Pac.  82T,  on  the  validity  of 
informal  and  irregular  judgment  aa  against  collateral  attack;  Clevenger  v.  F 
ley,  OS  Kan.  699,  79  Pac.  1001,  holding  that  a  judgment,  although  involving 
ertoneouB  decision  as  to  certain  matters,  was  not  open  to  collateral  attack 
the  parties  thereto  or  their  privies;.  State  v.  Johnston,  78  Kan.  619,  97  Pi 
790,  holding  that  alttiougb  an  order  ot  tbe  probate  court,  allowed  on  affidav. 
verified  only  upon  information  and  belief,  was  probably  prroneons,  it  was  n 
void;  Board  of  Com're  of  Wyandotte  Conuty  y.  Equitable  InT.  Tmst  Co., 
Kan.  492,  103  Pac.  996,  holding  a  judgment  conclusive,  altbougb  tbe  petiti< 
might  have  tieen  demurrable  as  not  stating  facts  auScieot  to  constitute  a  can 
of  action ;  Yeager  v,  Aikman,  80  Kan.  660,  103  Pac.  132,  on  the  conclusivenc 
of  a  judgment  In  an  election  contest. 
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89  KAJT.  341,  STATE  ▼.  8HA0XI.E 

KestttliFiikS  defeiuie  ia  laformAtioB«~Gited   Sn  State  t.  Hunt*  29  Kan. 
'^^Z,  boldiag  that  an  infonnation  charging  that  defendant  "wtilfally  and  know- 
inKly    and   unlawfully  sold,   bartered,   and   gave  away   Bpirituous,   malt,    vinous, 
fermented,  and  other  intoxicating  liquors,  for  other  purposes  than  for  medicinal, 
scientific,  and  mechanical  purpoaea,  contrary  to  the  statutea  in  such  oases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of  Kansas,"  suffi- 
ciently  charged  a  public  offense;    SUte  v.  Teissedre,  30  Kan.  47U,  2  Pac.  108, 
650,  holding  that  an  information  charging  defendant  with  keeping  and  maintain- 
ing a   common  nuisance  was  not  insufficient  because  it  did  not  negative  the  ex- 
istence of  a  permit  or  license  to  sell ;    State  v.  Grimmins,  31  Kan.  376,  2  Pac. 
574,   on  the  sufficiency  of  an  information  charging,  the  illegal  sale  of  intozicat- 
ins  liquors. 

Imtesieatlnir  llqvor»--Inforai«tiiMi,-*Cited  in  State  v.  Whisner,  35  Kan. 
27X,  10  Pac.  852,  holding  that  an  infonnation  charging  a  violation  of  the  pro- 
biltttory  liquor  law  need  not  state  the  kind  of  liquor  sold,  or  the  name  of  the 
person  to  whom  it  was  sold. 

29  XAN.  344,  COIT  ▼•  SCHWARTZ 

ImpHed  «nnrant7.^-Gited  ia  note  in  85  L.  B.  A.  (N.  S.)  289,  on  effect  of 
with  particalar  description  of  kind  or  quality. 


S8  XAM.  349,  BJkOX  ▼•  CARPENTSB 

De  faeto  pnbllo  ^orporatlom.— Cited  in  Ritchie  ▼.  lfnlnuie»  39  Kan. -241, 
17  Pac.  830,  on  the  validity  of  taxes  on  property  in  territory  de  lacto,  though 
not  de  jure,  a  part  of  the  city  of  Topeka;  In  re  Short,-  47  Kan.  250^  27  Pac. 
1005,  holding  that  where  a  public  organisation  of  a  corporate  or  qnasi-corpo- 
nte  character  has  an  existence  in  fact,  and  is  acting  under  color  of  law,  and 
its  existence  is  not  questioned  by  the  state,  its  existence  cannot  collaterally  be 
drawn  in  question  by  private  parties. 

2»  XAM.  354,  FI.OBCV0E,  E.  D.  *  W.  V«  B,  GO.  ▼•  WABB 

Ckallense  to  Jnror.— Cited  in  State  v.  Stockman,  9  Kan.  App:  422,  58  Pac. 
1082;  Connecticut  Mut.  Life  Ins.  Co.  v.  Hillmon,  188  U.  S.  208,  23  Sup.  Ct. 
294,  47  L.  Ed.  446— holding  that  a  party  waives  his  right  t6  allege  error  in  a 
refusal  to  sustain  a  challenge  to  a  juror  for  cause  when  he  fails  Ur  exhaust  his 
peremptory  challenges. 

29  KAN.  364,  MoOBATH  ▼.  CITT  OF  NBWTON 

Lioease  t«xes.— Cited  in  City  of  Newton  v.  Atchison,  31  Kan^  151,  1  Pac. 
288,  47  Am.  Rep.  486,  holding  that  cities  of  the  second  class  had  express  au- 
thority to  levy  and  collect  license  taxes;  Yottnt  v.  Denning,  Q2  Kan.  629,  35 
Pac.  207,  holding  that  a  broker,  operating  in  a  city  requiring  license,  was  not 
entitled  to  recover  a  commission  where  he  operated  without  the  required  li- 
cense; In  re  Martin,  62  Kan.  638,  64  Pac.  43,  holding  that  the  power  to  im- 
pose license  taxes  may  be  delegated  to  municipalities. 

Cited  in  note  in  30  L.  R.  A.  425,  on  limit  of  amount  of  license  fees. 

ChrU  djuMAse  law.— Cited  in  Durein  v.  Pontious,  34  Kan.  353,  8  Pac.  428, 
holding  that  the  children  had  no  joint  cause  of  action  under  the  civil  damage 
law. 

S^iaAmr  of  eanaes  of  aotlo(n**-Cited  in  City  of  Ellsworth  t.  Rossiter,  46 
Kan.  237,  26  Pac.  674,  holding  that,  under  sections  35,  37,  of  the  Civil  Code, 
it  ii  necessary  that  all  the  plaintiffs  should  have  not  only  an  interest  in  the 
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subject-matter  of  an  notion,  but  alao  in  obtamlnt  tbe  relief  demBnded  i 
V.  Siinpson,  47  Kan.  372,  27  Pac.  861,  boldins  that  separate  causea  of 
in  favor  ot  separate  persons  cannot  be  joined. 

20  KAH.  373,  TEAMAJIS  t.  JAMES      ■ 

Eqnltsble  eatoppel.— Cited  !□  Taylor  v.  Ladd,  S3 
holding  tbat  certain  acta  and  declsrationa  constituted  ■ 
^  cludiDg  tbe  reopening  of  a  settlement. 

29  KAH.  384,  STATE  *.  eUBTU 

TiUo  of  •tfttnt*.— Cited  in  Blaker  v.  Hood,  53  Kan,  499.  38  Pac.  11 
!>■  R.  A.  S54,  holding  that  "An  act  providing  tor  tbe  organization  aiu)  i 
CioQ  of  turnks,  and  prescribing  penalties  for  violations  of  the  provisions  i 
act,"  was  valid  ;  In  re  Thomas.  (13  Kan.  069,  37  Pac.  171,  holding  tbat 
there  was  only  one  subject  contained  In  tbe  bod;  of  an  otdinance,  whicl 
clearly  expressed  in  its  title,  the  fact  that  tbe  title  contained  surplusage 
not  make  it  invalid. 

Fomer  jMpardy^-Cited  Id  State  v.  McKinney,  31  Kan.  670,  3  Fac 
holding  tbat  where,  white  an  indictment  for  murder  was  pending  agaiaat  d' 
ant,  a  preliminary  examination  was  held,  and  an  Informatioa  filed,  liaaad 
on,  charging  the  same  offense,  and  thereafter  the  indictment  was  nolled,  * 
in  abatement  to  the  arraignment  on  the  intorniation  was  properly  oven 
State  v.  Child,  44  Kan.  420,  24  Pac.  962,  boMtng  that  the  mere  «ntty  of  a 
prosequi  is  no  bar  to  the  filing  of  another  indictment  or  infonuatloii  fo 

Fallowed  In  State  t.  Antram.  8  Kan.  App.  503,  55  Pac  514,  holding  t 
plea  In  Bbatement  to  an  in  forma  tton  charging  misdemeanors,  which  a 
tbe  pendency  of  another  action  in  a  court  of  concurrent  Jurisdiction  lo: 
same  offenaes,   was   insufficient 

Appeal  !■  erlailnal  oaaen— Cited  in  State  v.  Fomer.  32  Kan.  2S1,  4 
357,  holding  that,  where  a  defendant  appeals  a  criminal  case  from  a  ji 
court  to  the  district  Court,  tbe  judgment  is  vacated  and  tbe  cause  ia  ti 
anew  In  the  district  court. 

29  KAIT.   391,  OOOIfBAIlT  v.   CAMPBEU, 

Cited  in  Richardson  v.  Penny,  10  Okl.  32,  61  Pac.  584. 

Appe«l  bond,— Disapproved  in  Bicbardgon  \.  Penny,  9  OH.  655,  60 
301,  const  ruing  the  conditions  of  an  appeal  bond. 

Cited  in  Penny  v.  Hichardson,  12  Okl.  256,  71  Pac.  227,  on  the  liabiOi 
sureties  on  an  appeal  bond. 

29  KAIT.  397,  STATE  EX  KEI..  BUJ.  t.  ELTHTO 

Cited  in  State  t.  Malo,  42  Kan.  54,  22  Pac.  359  (dissenting  opinion). 

Contiacta  asainat  pnMla  policy.— Cited  in  State  v.  Harwi,  -36  Kan. 
14  Pac.  158,  holding  that  donations  may  be  made  to  a  county  as  inducemei 
obtain  the  location  of  a  county  seat  at  a  particular  plncc ;  Electric  Plastei 
V.  Blue  Itapids  City  Tp.,  77  Kan.  580,  98  Pac.  68,  on  the  validity  of  a  con 
lietween  town  officers  and  milt  owners  as  being  contrary  to  good  morals  or 
He  policy;  Currier  v.  United  States,  184  Fed.  700,  106  C,  C.  A.  6!J4,  ho 
that,  if  a  public  institution  must  be  located  or  structure  built,  private  cont 
tions  on  condition   that  a  particnlar  location  be  selected. ai«  not  .agaiut  p 

Dlstinguiabcd  in  Town  ot  Grove  v.  Haskell,  24  Okl.  707.  104  Pac  m,  '■ 
ing  tbat  the  giving  or  offering  ot  land  or  other  things  of  value  to  influence 
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ers  for  or  against  any  competing  town  or  place  in  a  county  aeat  election  was 
bribery. 
Cited  in  note  in  14  L.  R.  A.  62,  on  bribety  by  gift  to  public 

Xrresulttritiea  aToidiac  eleotion.— Cited  in  note  in  90  Am.  St.  Rep.  87, 
on  irregularities  avoiding  elections. 

29  KAir.  406,  RAHBOLPH  ▼.  SIMON 

I>iso]iarKe  from  imprisonment.— Cited  in  Hickman  v.  Fargo,  1  Kan.  App. 
G05,  42  Pac.  381,  holding  the  Code  of  Civil  Procedure  gives  a  judge  of  the  dis- 
trict court  jurisdiction  to  discbarge  from  imprisonment  a  debtor  who  has  been 
arrested  and  held  to  prison  bounds  on  such  terms  as  are  just. 

Impsiflonment  for  debt*— Cited  in  note  in  34  U  R.  A.  645,  on  constitu- 
tionality of  imprisonment  for  debt. 

Collateral  attack  on  Jndement.— Cited  in  Clevenger  ▼.  Figley,  68  Kan. 
6d9,  75  Pac.  1001,  holding  that  a  judgment  involving  an  erroneous  decisfon  as 
to  matters  within*  the  jurisdiction  of  the  court  rendering  it  was  not  open  to 
collateral  attack. 

29  KAN.  412,  AZXEN  ▼.  DOUGLASS 

Covntorolalm.— Cited  in  Yenable  v.  Dutch,  37  Kan.  515,  15  Pac.  520,  1  Am. 
St  Hep.  260,  holding  that  where  an  answer  in  ejectment,  in  addition  to  a  gen- 
eral denial,  claims  ownership  and  asks  that  title  be  quieted  in  defendant,  that 
part  of  the  answer  claiming  title  and  asking  affirmative  relief  is  a  counterclaim. 

Anaendnient  of  pleadins.— Cited  in  Yenable  v.  Dutch,  37  Kan.  515,  15  Pac. 
520,  1  Am.  St.  Rep.  260,  holding  that  where,  in  ejectment,  to  which  an  answer 
has  been  filed  claiming  affirmative  relief,  plaintiff  dismisses  his  cause  of  action, 
defendant  is  entitled  to  establish  his  claim,  and  may  amend  his  pleadings. 

29  KAN.  415,  AIXEN  ▼•  DOUGLASS 

29  KAN.  415,  I.OOFBOROW  ▼.  SHAFFER 

ated  in  Tullock  v.  Mulvane,  184  U.  S.  497,  22  Sup.  Ct.  372,  46  L.  Ed.  657 
(disKnting  opinion). 

Coimsel  foes.-^ited  in  Mulvane  v.  Tullock,  58  Kan.  622,  50  Pac.  897,  hold- 
ing  that  counsel  fees  are  recoTerable  as  damages  in  an  action  on  an  injunction 
bond. 

Cited  in  note  in  16  L.  R.  A.  (N.  S.)  70,  on  recovery  on  injunction  bond  of 
attomey*s  fees  necessarily  expended  in  dissolving  injunction. 

S9  KAN.  416,  STATE  ▼.  DENT 

Oeatampt.— Cited  in  Re  Sims,  54  Kan.  1,  37  Pac.  135,  25  L.  R.  A.  110,  45 
Am.  St.  Rep.  261 ;  State  v.  Rose,  78  Kan.  600,  97  Pac.  788— holding  that  pro- 
ceedings to  punish  for  contempt  are  criminal  in  their  nature;  State  px  rel.  Mc- 
Lean V.  District  Court,  37  Mont.  485,  97  Pac.  841,  15  Ann.  Cas.  941,  holdin^e 
that  inability  to  comply  with  an  order  of  court,  brought  about  by  the  act  of  the 
person  himself,  without  evil  motive  or  intent,  is  a  good  defense  to  contempt 
proceedings. 

Cited  in  notes  in  24  K  R.  A.  433,  435,  440;  187  Am.  St.  Rep.  881 -on  com- 
tempt  proceedings  to  enforce  payment  of  alimony. 


KAN.  420,  PSBRT  ▼.  ST.  JOSEPH  *  1¥.  B.  GO. 

Cited  in  Union  Pac.  R.  Co.  v.  Dunden,  87  Kan.  1,  14  Pac.  501;    Bigelow  r. 
Nickerson,  70  Fed.  113,  17  C.  C.  A.  1,  30  L.  R.  A.  336  (dissenting  opinion). 
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Aotion  for  WTanctvI  de>tk.— Explained  in  Ltm^killer  t.  Hannibal  A 
J.  R.  Co..  33  Kan.  63.  5  Pac.  401,  52  Am.  Rep.  523,  holding  that  a  fore-ijcn 
Qiinistrator  oannot  maintaia  an  action  In  tbii  gtale  under  Code  CIt.  Pro 
422,  where  the  law  of  the  state  of  his  appointment  pruhibits  him  from  m 
taining  therein  an  action   for  damages   for  the  death  of  his  intestate. 

Cited  in  Western  Union  Tel.  Co.  v.  McGill,  57  Fed.  6ft9,  6  C.  C.  A.  521, 
L.  R.  A.  S18,  holding  that  under  Gen.  St.  Kaa.  1889,  par.  4518,  giring  a  r 
of  action  for  death  b;  wrongful  act.  the  next  of  kin  are  not  entitled  to  the  1 
efit  of  the  statute,  unless  there  are  no  widow  or  children :  Atchison,  T.  &  S 
R.  Co.  V.  Ryan,  62  Ksn.  6S2,  (H  Pac  &03,  holding  that  (he  term  "next  of  I 
means  those  kin  who  inherit  from  deceased  under  the  statute  of  descent 
■  dislribntion ;  Atchison.  T.  &  S.  F.  R.  Co.  v.  Fajardo,  74  Kan.  314,  8C  Pac.  ; 
0  L.  R.  A.  (N.  S.)  681,  hoidins  that  nonresident  alien  parents,  next  of  kin  t 
minor  son,  whose  death  was  wrongfully  caused  by  the  negligence'  of  anot 
may  maintain  an  action  for  his  death ;  Missouri  Pac.  Hj.  Co.  v.  Bennett's 
tate,  S  Kan.  App.  231,  47  Pac.  183,  holding  that  the  damages  recoverable 
the  wrongful  death  of  a  person  are  only  such  as  were  Buatained  b;  the  pet 
injured,  in  his  lifetime,  for  the  beneSt  of  his  estate  only. 

Jnrladlattoii  to  appoint  ezeetitor,  admlalatrator,  or  cnardlaa,-^<!^: 
in  United  States  v.  Bradfurd,  148  Fed.  413 ;  Scott  v.  McNeal,  134  U.  8.  34. 
Sup.  Ot  1108,  38  L.  Ed.  896— discussing  jurisdiction  to  isaun  letters 
administialion;  Malloi?  t.  Burliugtau  &  M.  B.  Co.,  53  Kah.  557,  3U  I 
1(^9.  holding  that  a  probate  court  of  Kanaas  has  no  jurisdiction  to  issue  letl 
of  administration  on  tbe  estate  of  a  decedent,  who  at  the  time  of  his  death  i 
not  a  resident  or  inhabitant  of  the  estate  and  who  left  no  property  in  the  eta 
Missouri  Pac.  Rj.  Co.  v.  Bennett's  Estate,  58  Kan.  499,  49  Pac.  006,  hold 
that  where  there  was  no  estate  lo  be  administered  there  was  no  jurisdiction 
issue  tetters  testamentary;  Ewing  v.  Mallison,  65  Kan.  4S4,  70  Pac.  369, 
Am.  St.  Rep.  299,  holding  that  a  probate  court  has  no  jurisdiction  to  appo 
an  eserutor  or  administrator  unless  deceased  was  a  resident  of  the  county 
such  court  at  the  lime  of  his  death ;  Modern  Woodmen  of  America  t,  Hesl 
66  Kan.  129,  71  Pac.  279,  holding  that  the  judgment  of  a  probate  court 
pointing  a  guardian,  void  for  want  of  jurisdiction,  may  be  collaternlly  attaci 
in  an  action  brought  by  such  guardian  :  Nickel  v.  Vogel,  78  Kan.  625,  92  P 
1105,  holding  that  tbe  jurisdiction  of  the  probate  court  to  apptnnt  an  admii 
tratoc  does  not  depend  on  the  existence  of  debts  or  aaseta;  ParnelL  v.  Thompa 
81  Kan.  119,  lOS  Pac.  502,  33  L.  R.  A.  <N.  S.)  658,  holding  that  letters  tea 
mentary  or  of  administi-ation,  if  Tegular  in  form,  are  prima  facie  evidence 
the  regularity  of  prior  proceedings,  but  are  absolutely  void  it  the  court  n 
without  jurisdiction ;  Atchison,  T.  &  S.  F.  B.  Co.  v.  McFarland,  2  Kan.  Aj 
662,  43  Pac.  788,  holding  that  the  allegation  of  due  appointment  of  one  aa  i 
mlnistrator  implies  legal  authority  for  tbe  appointment,  and,  when  not  deni 
under  oath,  is  conclusiTe  thereof ;  Missouri  Pac.  Ry.  Co.  v.  Bennett's  Esta 
5  Kan.  App.  231,  47  Pac.  183,  on  tlie  right  of  a  defendant  to  put  in  issue  1 
appointment  and  authority  of  a  plaintiff  as  executor. 

Cited  in  note  in  24  L.  R.  A.  «iS7,  on  what  assets  will  give  jurisdiction  to  t 
point  administrator;  In  1  L.  R.  A.  (K.  S.)  880,  on  administration  based 
right   of  action  for  negligent  killing  as  asset. 

Collateral  attack  on  appolatment  of  admlaiatrator.— Cited  in  note 
81  Am.  St.  Rep.  558,  on  collsleral  attack  on  right  of  acting  administrators. 

£9  KAM.  4X5,  STATE  v.  FOOKS 

Infonoatlon— Murder.— Cited  in  Sute  t.  Yf»di,  36  Kaa.  221,  Z  P«0.  16: 
State  V.  Mctiaffin,  36  Kan.  315,  13  Pac.  560— holding  that  an  information  so 
(iciently  alleged  a  deliberate  and  premeditated  attempt  to  kill;  ^tate  t.  flar 
31  Kan.  406,  3  Pac.  433,  on  the  BuScienc;  of  an  information  charging  murde 
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SaMe-^Anom«— Cited  in  State  t.  Ro8B,  T7  Kan.  d41,  94  Pac.  270,  on  the  suffi- 
ciency of  an  information  charging  arson. 

BrroT  l»  mdaiiMion  •£  eTldMioe  o«red  lij  w|thd*mw«l.— Cited  in  State 
T.  Blakesley,  43  Kan.  250,  28  Pac  570,  holding  that,  where  evidence  improperly 
admitted  was  withdrawn  from  the  consideration  ol  the  jury,  defendant  had  no 
material  ground  of  complaint 

29  KAN.  429,  BEADING  ▼.  WIER 

Cited  in  Osborne  y.  Osborne,  83  Kan.  257,  6  Pac  271. 

Admiaimtrmtov-'^imhlUtr  for  renta>-Cited  in  Head  t.  Sutton,  31  Kan. 
616,  3  Pac.  280,  holding  that  an  administrator,  by  taking  possession  of  the  realty 
of  bis  intestate  and  collecting  the  rents  thereof,  did  not  render  himself  liable  in 
his  fiduciary  capacity  to  account  to  the  estate  therefor. 

Saf  Legal  title  to  laade  of  iBteatate.— Cited  in  Kothman  ▼.  Markson, 
34  Kan.  542,  0  Pac.  218,  holding  that  the  legal  title  to  lands  of  an  intestate 
tests  on  his  death  in  his  heirs. 

Same— Payment  of  taxes.— Cited  in  Kothman  v.  Markson,  84  Kan.  542,  9 
Pac.  218,  holding  that  it  was  not  the  duty  of  an  administrator  to  pay  taxes 
charged  against  the  land  of  his  intestate. 

Paymeat  of  tazea  oat  of  proceeds  of  mortsased  property.— Cited  in 
Kerr  y.  Hoskinson,  5  Kan.  App.  193,  47  Pac.  172,  holding  that  tax  liens  should 
first  be  paid  out  of  the  proceeds  of  mortgage  sales. 

29  KAN.  431,  BOARD  OF  COM'BS  OF  WTANDOTTE  COUNTY  ▼. 
CITY  OF  WTANDOTTIi 

Bridges.— Distinguished  in  City  of  Eudora  y.  Miller,  30  Kan.  494,  2  Pac.  685, 
holding  that  proof  that  a  bridge  within  the  limits  of  a  city  was  originally  built  by 
a  county  did  not  necessarily  relieve  the  city  of  its  duty  to  repair  it. 

Cited  in  Kansas  City  Bridge  Sc  Itotx  Go.  y.  Board  of  Gom'fB  of  Wyandotte 
Coaoty^  35  Kan.  657,  11  Pac.  360,  oi^  the  authority  of  a  county  to  build  a  bridge 
across  a  river  between  two  cities;  Board  of  Com*rs  of  Shawnee  County  v.  City 
of  Topeka,  39  Kan.  197,  18  Pac  161,  on  the  duty  of  a  city  to  keep  its  bridges 
in  repair;  State  y.  Board  of  Com'rs  of  Shawnee  County^  57  Kan.  267|  45  Pac. 
016,  holding  that  a  county  may  contribute  the  whole  or  a  part  of  the  expense 
of  constructing  a  bridge  within  the  limits  of  a  city. 

Repair  of  Usl&way*— Distinguished  in  Nand  y.  City  of  Newton,  58  Kan. 
229,  48  Pac.  852,  holding  that  half  of  a  highway  in  platted  lands  incorporated 
into  the  limits  of  a  city  became  a  city  street,  which  the  city  was  bound  to  keep 
in  repair. 

29  KAH.  434,  OVERMAN  ▼.  HATHAWAT 

laterMt  of  wife  Ib  lands  of  haabaadL— Cited  in  Steffins  v.  Stewart,  53 
Kan.  d2,  36  Pac.  55,  holding  that  a  wife  has  no  such  interest  in  ther  2unds  of 
her  husband  as  would  support  an  action  by  her  alone  to  enjoin  the  collection 
of  special  taxes  assessed  against  such  lands. 

Specillo  perfonaaaoe.— Cited  in  Perrine  y.  Mayberry,  37  Kan.  258,  15  Pac. 
172,  on  the  power  to  compel  specific  performance  of  a  contract  to  conyey  ]6nd 
made  by  a  husband  and  wife,  where  the  wife  has  refused  to  join  in  the  convey- 
ance. 

Distinguished  in  Union  Pac.  Ry.  Co.  y.  Barnard  &  Leas  Mfg.  Co.,  1  Kan.  App. 
23,  41  Pac.  201*  holding  that,  where  a  husband  alone  assigned  a  contract  .to 
cooTey  land  to  him,  the  assignee  could  not  compel  the  yendor  to  specifically  per* 
iorm  the  contract. 
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Z9  KAir.  438,  BOWXANB  v.  SHAW,  S>m«  mm  om  anWavvem 
pe»i;  32  Kui.  IS4,  «  Fao.  148 
Damarrer  to  erldenoe.— Cited  in  Steelsmitb  t.  UnitHi  Fac.  By.  Co..  1 
Api>.  10,  40  Pac.  992 ;  Belcber  v.  Wliidock,  (t  Okl.  691,  50  Pac.  28— holdinj 
a  demurrer  to  the  evideDce  should  not  b«  sustaiaed  where  there  ia  aoate  i 
evidence  to  eetabliBb  ever;  material  allegation  at  the  petition. 

20  KAIC.  442,  GROSS  v.  BKAFFER 

Dlsmlaul  of  «*!>»*  1>T  Bopreme  Conrt.-^ited  in  Jenal  *.  Felber,  77 
771,  96  Pac.  403,  holding  that  the  Supreme  Court  would  not  retain  a  cas 
determine  it  on  its  merits  for  (he  aole  purpose  of  aBcertaining  how  the 
should  be  taxed,  there  being  no  other  tiueBtionH  to  be  determined. 

laatraotiona — ReatrlctlTe.— Cited  in  Wiuhman  v.  Kansaa  City,  M.  ft  ' 
Co.,  84  Ken.  339,  114  Pac.  212,  holding  that  a  charge  to  find  tbe  value  of  . 
ertr  before  and  after  ita  obstruction  "tor  tbe  purpose  for  wbicb  it  cotUd  be 
advantageously  used"  did  not  restrict  the  jury  to  a  coniidcration  of  its  valu 
residence  purposes  only;  State  v.  Buralli.  27  Nev.  41,  71  Pac.  532,  he 
that  an  insttuction,  embodying  a  part  of  the  circumstnuces,  isolating  tbem 
all  other  facta,  and  demanding  that  the  court  instruct  as  to  the  ncigltt  1 
given  them,  independent  of  all  other  proof,  was  properly  refused, 

SaMA— Gontnentiiic  on  cTldeaee.— Cited  in  note  in  72  Am.  Dec.  649 
1),  on  commenting  upon  evidence. 

Broker'a  cmnAiaaloa.— Cited  in  Helling  v.  Darby,  71  Kan.  107,  79  Pac.  : 
holding  that  brokers  were  not  entitled  to  commluions  for  making  a  aale  v 
they  did  not  notify  their  principal  that  tbey  had  found  a  PDRbaset  for  the 
until  after  he  bad  sold  it  to  another. 

29  KAH.  446,  WIXSOH  t.  LIGHTBODT 

Rarlew  of  notion  to  dlschmrce  attB«hDieat.^.Clted  in  Victor  B  1 
A  Cij.  V-  .T.  G.  PnnnbHker  &  Co..  82  Kan.  ^m,  4  Pac.  829 :  Marbourg  v.  I 
Cook  Hfg.  Co.,  32  Kan.  029.  5  Pac.  181 ;  Uershfield  v.  Loiv<>Dthal,  3S  Kan.  40 
Fac.  173:  Dearborn  t.  Vaughan,  46  Kan.  606.  26  Pac.  1038— on  [be  extent 
review  of  a  decision  of  the  lower  court  on  a  motion  to  discharge  an  attacbn 

Review  •<  flBdlBss.— Cited  In  McCann  v.  McCann,  24  OU.  264,  103 
691,  on  the  review  of  findinga  on  conDicting  evidence. 

29  KAH.  4S2,  TIU^BON  v.  STATE 

SnSciency  of  bond  or  reooKoiaajiee. — Cited  in  Leia  v.  State,  71  Kan, 
SO  Pac.  949,  holding  that  a  recognizance  for  appearance  on  the  adjournmei 
a  prelimioary  examination  before  a  justice  was  not  void  becau^  it  failed  to  i 
on  ita  face  of  what  township,  county,  and  state,  tbe  Justice  was  a  magisti 
Kanaaa  City  v.  Hescher,  4  Kan.  App.  7S2,  4B  Pac.  1006,  holding  that  a  reci 
tance  on  appeal  from  a  conviction  of  violating  a  city  ordinance  was  not 
because  it  failed  to  state  the  particular  offense  charged,  where  it  appeared  tt 
from  that  defendant  was  legally  in  cnstody,  charged  with  a  public  offense. 
United  States  v.  BIdredge,  5  Utah,  161,  13  Paa  673,  holding  that  a  reci 
zance  in  a  criminal  case  sufficiently  described  the  offense  in  the  language  of 
statute,  when  sureties  were  sued  thereon. 

Baaie— Execation  bj  principal.— Cited  in  Hickman  v,  Fargo,  1  Kan.  . 
89S,  42  Pac.  381,  holding  that  it  was  not  necessary  that  a  bond  for  release 
debtor  from  impriaonment  ahonld  be  signed  by  tbe  principal,  where  it  was  al 
by  the  sureties:  Deer  Lodge  County  v.  United  Statea  Fidelity  &  Guaranty 
42  Mont.  315,  U2  Pac.  1060,  Ann.  Caa.  1912A,  1010,  holding  that  sureties 
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joint  and  several  official  bond  were  not  released  from  liability  because  the  prin- 
cipal had  not  si^med  it;  Clark  y.  Bank  of  Hennessey,  14  Okl.  672,  79  Pac.  217» 
2  Ann.  Cas.  219,  holding  that  the  failure  of  a  bank  cashier  to  sign  the  bond  as 
principal  would  not  release  the  sureties;  Territory  ex  rel.  Thacker  y.  Conner, 
17  OkL  135,  87  Pac.  591,  holding  that  a  bond  for  appearance  in  a  crimioal  case 
was  not  void  because  not  signed  by  defendant,  when  it  was  executed  by  the 
sureties;  State  y.  Sureties  of  Krohne,  4  Wyo.  347,  34  Pac.  3,  discussing  the 
necessity  of  criminal  bail  being  signed  by  the  principal. 

ladietmeiit  for  rape.— Cited  in  note  iu  80  Am.  Dec.  374  (par.  1),  on  sufii* 
ciency  of  indictment  for  rape. 

29  KAH.  460,  KAHSAS  CITT,  FT.  8.  *  O.  R.  CO.  T.  TONTZ 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  y.  Johnson,  38  Kan.  430,  16  Pac.  798. 

Repeal  of  statute.— Cited  in  Montague  y.  Board  of  Com*rs  of  Jefferson 
County,  7  Kan.  App.  160,  53  Pac.  145,  holding  that  Laws  1891,  c.  204,  did  not 
repeal  that  portion  of  Laws  1886,  c.  161,  §  1,  reading  "that  it  shall  be  unlaw- 
ful to  diyert  any  natural  water  course  from  a  well-defined  channel.*' 

PnUic  reeorda^— Cited  in  State  y.  Board  of  Com'rs  of  Pratt  County,  42 
Kan.  641,  22  Pac.  722,  holding  that  the  failure  of  a  county  clerk  to  enter  upon 
the  record  the  order  of  a  county  board  calling  a  special  election  would  not  in- 
validate the  election;  Rock  Creek  y.  Codding,  42  Kan.  649,  22  Pac.  741,  holding 
that,  where  only  a  brief  abstract  of  the  proceedings  of  a  township  board  was 
entered  of  record,  parol  eyidence  was  competent  to  supplement  it;  Columbus 
Water-Works  Co.  y.  City  of  Columbus,  46  Kan.  666,  26  Pac.  1046,  on  the  right 
to  require  the  minutes  of  the  passage  of  an  ordinance  to  be  corrected,  nunc 
pro  tunc,  so  as  to  show  that  it  was  regularly  passed;  McEntire  y.  Williamson, 
^  Kan.  275,  65  Pac.  244,  holding  that  the  fact  that  an  ordinance  leyying  a  tax 
was  not  recorded  in  the  regular  ordinance  book  of  the  city  was  immaterial, 
proper  proof  of  its  passage  haying  been  made. 

29  KAH.  466,  ATCHISON,  T.  *  S.  F.  R.  CO.  ▼.  THUI.,  44  AM.  REP. 
659,  Same  case  on  avbseqnent  appeal,  32  Kan.  255,  4  Pae.  352, 
49  Am.  Rep.  484 

Physical  examination  of  person  ininred.— Cited  in  Mutual  Life  Ins.  Co. 
of  New  Tork  y.  Griesa,  156  Fed.  398,  discussing  the  question  of  the  physical 
examination  of  a  person  injured;  Johnston  y.  Southern  Pac.  Co.,  150  Cal.  So-l. 
S9  Pac  848,  holding  it  within  the  power  of  the  court  to  order  a  physical  exam- 
ination of  a  plaintiff  in  a  personal  injury  action;  Western  Glass  Mfg.  Co.  y. 
Schoeninger,  42  Colo.  357,  94  Pac.  342,  15  L.  R.  A.  (N.  S.)  663,  126  Am.  St. 
Rep.  165;  Southern  Kansas  Ry.  Co.  y.  Michaels,  67  Kan.  474,  46  Pac.  938— 
holding  that  the  court  may,  in  the  exercise  of  its  discretion,  require  plaintiff  in 
a  personal  injury  action  to  submit  to  a  physical  examination;  City  of  Ottawa  y. 
GillUand,  63  Kan.  165,  65  Pac  252,  88  Am.  St  Rep.  232;  Murphy  y.  Southern 
P&c  Co.,  31  Ney.  120,  101  Pac.  322,  21  Ann.  Cas.  502— holding  that  the  trial 
court  may  require  an  injured  plaintiff  to  submit  to  a  physical  examination  of 
that  portion  of  his  body  which  was  injured;  Atchison,  T.  &  S.  F.  R.  Co.  y. 
Palmore,  68  Kan.  545,  75  Pac.  509,  64  L.  R.  A.  90,  holding  that,  in  an  action 
for  damages  for  injury  to  plaintiff's  eyes,  a  timely  application  for  an  expert 
physical  examination  of  the  injured  members  should  be  granted;  May  y.  North- 
ern Pac  Ry.  Co.,  32  Mont.  522,  81  Pac.  328,  70  L.  R.  A.  Ill,  holding  that,  in  the 
absence  of  legislation,  the  court  could  not  compel  a  plaintiff  in  a  personal  injury 

action  to  submit  to  a  physical  examination. 

Cited  in  notes  in  14  U  R.  A.  467;    15  L.  R.  A.  (N.  S.)  667;    49  Am.  Rep. 

728,728;  50  Am.  Rep.  167;  8  Am.  St  Rep.  554;  68  Am.  St.  Rep.  244,  248,  251 

HA  physical  examination  of  plaintiff;  in  2  L.  B.  A.  (N.  S.)  387,  on  waiver  of 
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«ry. 

EFSOH   T.   WHEELER   *   W1LSOH    UFO. 

iqnent  *ppe«l,  33  Kan.  491,  e  Pko.  902 

I*  for  eoiaBieDoem«nt   of   pvoea«dlBc>.-^itt 

Kan.  55,  1  Pac.  625,  boldio;  tfaat,  where  a  proce 
within  one  year  from  tbe  mailing  of  the  ord^r  si 
a  petitioD  in  error  aDd  case-made  and  bsving  sum 
Bummoni  was  not  aerrcd  within  the.  year  woul< 
ites  T.  Lyuaa.  3S  Kan.  634,  12  Pac.  33,  holding 
waa  filed  witblu  one  year  after  Ihe  making  of  an  < 
new  trial,  it  waa  in  time  for  a  renew  of  all  the  rv 
icepted  to  at  the  trial  and  referred  Co  in  the  peti 
h  County  t.  Lahore,  3T  Kan.  4S0.  15  Pac  577,  h'ti 
r  ia  commenced  at  tbe  date  of  tlie  ■ummooB.  wbe 
aable  time;  Doorley  v.  Butord  &  George  Mfg.  C 
loldins  that  an  appeal  filed  within  one  fear  fron: 
lew  trial.  l>iit  uot  within  a  year  from  tbe  time  ol 
la  insuffiriont;  School  Dist.  No.  30,  Kiowa  Count 
0.  IM<i.  boldiuK  that,  although  a  petition  in  error 
within  a  year  from  the  rendition  of  the  judgmem 
OK  was  not  taken  vn  lime  where  the  aerrice  of  the 
til  after  the  expirnlion  of  the  year,  was  quaahed. 
>ns  was  issued  and  served:  &lcltlurtry  y.  Byrd,  23 
;ore  v.  Taruell,  24  Okl.  525,  103  Pao.  698;  Firat  i 
ngan.  20  Okl.  150,  109  Pao.  6»— holding  that,  whe 
imona  waa  issued  and  served  on  one  of  Che  detond 
rom  tbe  making  of  the  order  appealed  from,  the 
as  issued  and  served  on  the  other  defendant  aftei 
as  immateriali  '^'illiama  v.  Paullin,  24  OkL  6&J. 
leCition  in  error  should  be  dismissed,  though  filed  v 
ions  was  not  issued  and  served  until  ofCcr  the  ex| 
lere  wna  a  waiver. 

lewable.— Cited  in  American  Surely  Co>  v,  Asbn 
3.  holding  that  error  will  lie  to  the  Supreme  Coui 
ig  a  motion  for  a  new  trial,  although  no  judgment 

pellate  oonrt.— Cited  In.  Barber  Asphalt  Paving  G 
tl  Pac.  1100,  holding  that  the  absence  of  a  part; 
II  neceasaril;  be  affected  by  a  modification  or  reve 
there  can  be  no  review  of  any  part  of  the  judgm 
n  County  v.  Ilarvcy.  5  Okl.  468,  49  Pac.  1006.  bol 
tiea  who  will  he  affected  by  the  reversal  of  a  Judgn 
;essary  to  protect  the  righta  of  othera,  ahall  be  n 
tourt.  does  not  require  that  persona  not  parties  in 
ed  with  caae-nade  or  brought  into  tbe  appellate  ct 
rited  in  Pelham  v.  Edwards,  45  Kan,  547,  26  Pnc. 
>r  tbe  delivery  of  personal  property  cannot  rightl 
ement  of  the  action. 

nat«.— Cited  in  Gale  Snlky  Harrow  Hfg.  Co.  v.  Si 
23  Am,  St.  Rep.  73fi.  holding  that  in  an  action  < 
r,  was  entitled  to  aet  up  ai  a  defonae  U>ci  breack 
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parol  warranty  of  the  snffit^ieiMy  of  a  piece  of  machinery,  for  the  purchase  price 
of  which  the  note  was  given,  notwithstanding  'a  provision  in  the  note  that  **n6 
promise  or  contract  ontside  of  this  note  will  he  recognized.'* 

Cited  in  note  in  28  Ll  R.  A.  (N.  S.)  2Cit,  on  breach  of  parol  warranty  as  de- 
fense to  action  between  original  parties  on  note  for  purchase  price. 

CoBunencenent  of  aAtioa.^CJited  in  German  Ins.  Co.  v.  Wright,  6  Elan. 
App.  611,  49  Pac.  704,  holding  that  an  action  on  an  insurance  policy  was  com- 
menced within  the  six  months'  limitation  contained  in  the  policy  where  the 
petition  was  filed  and  summons  issued  within  that  time,  although  the  summons 
was  afterwards  set  aside  and  an  alias  summons  issued  and  served  after  the 
expiration  of  the  time. 

29  KAN.  487,  BTAK  ▼.  WILUAMS 

Idability  on  bond.~<I/ited  in  Hickman  v.  C.  H.  Fargo  &  Co.,  1  Kan,  App. 
<>1C,  42  Pac.  381,  holding  that  the  sureties  on  a  prison  bounds  bond  were  not 
bound  to  pay  any  other  judgment  than  the  one  described  in  the  bond. 

Liability  on  gvaranty.— Cited  in  Blyth  v.  Plnkerton  National  Detective 
Agency,  10  Wyo,  135,  67  Pac.  619,  57  U  R.  A.  468,  holding  that  a  guaranty  to 
pay  for  services  rendered  by  a  detective  agency  in  a  murder  case  was  not  a 
continuing  one,  and  did  not  cover  services  rendered  after  a  new  trial  of  iKicased. 

29  KAjr.  $01,  HAI.SET  ▼.  VAK  VI.IET 

29  KAN.  502,  STATE  ▼.  OIiFERMAN 

Intozieatiiis  liquors^-oliiforiiialti^ii.— Cited  in  State  t.  Whisner,  35  Kan. 
271, 10  Pac,  852,  holding  that,  in  a  prosecution  for  a  violation  of  the  prohibitory 
liquor  law,  the  information  need  not  state  the  kind  of  li<;^aor  sold,  or  the  name 
of  the  person  to  whom  sold. 

29  KAK.  504,  THOMPSOK  ▼.  BROOKS 

KeTiew  of  jnstice's  jndsment.^Cited  in  Hastie  T.  Collins,  30  Kan.  589,  X 
Par.  137,  on  the  duty  of  the  district  court  to  affirm  a  judgment  of  a  justice  on 
petition  in  error;  Hart  Pioneer  Nursery  Co.  v.  Scruggs,  36  Kan.  407,  14  Pac. 
145,  holding  that  the  erroneous  admission  or  exclusion  of  evidence  by  a  Justice 
of  the  peace  cannot  be  reiewed  by  petition  in  error. 

29  KAN.  505,  WAQSTATF  t.  CHAXIiISS,  Same   case  ob  anbceqUtent 
aVP«ol,  31  KmM,  212,  1  P«e.  631 

Pleading  in  Jnstioe  oonrt.— Cited  in  Ferguson  v.  Prince,  2  Kan,  App.  7, 
41  Pac.  988,  holding  that  a  defendant  in  justice  court  may  prove  any  defense 
be  has  without  filing  any  pleading,  unless  required  by  plaintiff  to  file  a  bill  of 
particulars;  Western  Union  Telegraph  Co.  v.  HoUis,  28  Okl.  613,  115  Pac  774, 
holding  that  a  defendant  in  a  justice  court  may  plead  any  defense  without  filing 
any  pleading,  and  on  appeal  to  the  district  court  he  may  do  the  same,  where  no 
pleadings  were  filed  in  the  justice  court 

29  KAN.  507,  I.IT8ET  j.  MOFFETT 

29  KAK.  508,  TRAOT  ▼.  OtTlTN 

Amendment  of  atiaohment  affidavit.— Cited  in  Baker  Wire  Go.  v.  Kins- 
man, 44  Kan.  270,  24  Pac.  476;  Reister  v.  Land,  14  Okl.  34,  76  Pac.  156— hold- 
ins  that  affidavits  for  attachment  may  be  amended. 

Cited  in  note  in  31  Ia  R.  A.  427,  On  right  to  amend  affidavit  for  attachihent. 
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OoutxaotB— MeBioT*  of  dsmacM  '•'  te«WBb^-^ited  in  Madden  T. 
wen  l.and  Co.,  IS  Idaho,  59,  100  Pac  3R8,  21  L.  B.  A.  (N.  S.)  332,  O 
iDPHsure  ot  damigei  for  breecb  of  coTenanta  of  warranty  and  quiet  poasci 
Bierer  v.  Fretz,  32  Kan.  32U,  4  Pac.  284,  on  tli«  measure  «f  damageB 
l>reai!h  of  contract  to  «xcliaiige  land;  Duaahee  r.  Geoghafan,  7  Utah,  11 
I'ui.-.  731.  bolding  tbat  the  measure  of  damogeB  for  brench  of  a  contract  to 
vi'y  real  estate,  wbich  tbe  Tendur  knew  tbat  he  did  not  own  and  had  no 
lo  convey,  is  the  difference  between  tbe  contract  price  and  the  price  al 
time  ot  tbe  purebaee,  with  payments  made;  Morgan  v.  Bell,  3  Waab.  55- 
I'oe.  926,  IS  L.  R.  A.  614.  holding  that  the  measure  of  damages  for  breaob 
cODtrnct  to  conve;  land,  ivblcb  tbe  vendor  does  aot  own,  is  the  amount  pal 
ihc  contract,   with  interest   thereon. 

Cited  in  note  in  lOS  Am.  St.  Rep.  1)69,  on  measure  of  vendee's  damaKe 
I. reach  of  contract  to  convey  realty. 

Same— By  agent — Undisclosed  principal.— Cited  in  Edwards  t.  G 
meister,  61  Kaa.  141,  59  Pac.  209,  holding  tbat  a  contract  executed  by  an 
thoriied  agent  in  hia  own  name,  for  hia  principal')  benefit,  is  tbe  contract  oi 
principal,  wbo  may  be  sued  there  on. 

Cited  in  note  in  55  Am.  St.  Rep.  917,  ou  suits  by  undisclosed  piindpali 
contracts  made  by  agents:  In  .'>2  L.  R.  A.  240,  on  loss  of  profits  of  sale  or 
chase  as  damages;  in  16  L.  R.  A.  (N.  S.)  771,  on  damages  for  breach  of 
tract  to  convey  realty. 

Action  In  na^e  of  real  party  In  interest,— Cited  In  note  in  64  Ii.  B 
595,  as  to  who  is  real  part;  in  interest  within  statutes  defining  parties  by  w 
action  must   be  brought 

S9  KAM.  513,  WHJUITS  *.  TO U BTEIXOTT,  Same  ease  on  anbeequ 
appeal,  42  Kan.  176,  2Z  Pae.  11 
Amendneat  of  pleadlnc. — Cited  in  Excelsior  Mfg.  Co.  v.   Boyle,  46  I 
202,  26  Pac.  408.  aa  Co  when  the  appellate  court  would  consider  an  amenda 
to  pleading  as  having  been  made. 

29  KAIT.  016,  HZartOKE  t.  GRimTH 

Slaaderons  worda — Cited  in  Haag  v.  Cooley,  33  Kan.  387.  0  Pae.  585,  h 
iug  that  words:  "He  stole  ray  corn.  He  stole  my  cora  and  I  can  prove  it 
(iod!  he  stole  my  corn,"  were  slanderous  per  se;  Hess  v.  Sparks,  44  Kan. 
■Ji  Pac.  979,  21  Am.  St.  Rep.  300,  holding  that  the  vrords,  "What  are  yon  d< 
with  that  nine-dollar  blackmailer  there?"  apokeo  of  a  woman,  were  action 
per  se;  Bashtord  v.  Wella,  78  Kan.  295,  96  Pac.  863,  18  L.  R.  A.  (N.  S.) 
IS  .^no.  Cas.  310.  on  the  slanderous  character  of  the  fullowing  words:  "B. 
undoubtedly  down  the  rnilrond  track  with  some  woraiin:  I  believe  it;  h< 
Uiiilly;  I  know  be  is;"  Friedburg  v.  Nudd,  9  Kan.  App.  743,  60  Pac.  476,  h 
ing  that,  where  words  alleged  to  be  slanderous  are  susceptible  of  Che  meaj 
I'omplniQed  of,  it  is  for  the  jury  to  determine  what  they  meant 

Cited  in  note  in  24  L.  R.  A.  (N.  S.)  S81,  591,  624,  on  slander  and  libe 
limiting  a  woman  with  uncbastity. 

29  KAN.  BI9,  WHEET^EB  *  WII.SOlr  MFO.  CO.  t.  MOBOAH 

Inatraotions.— Cited  in  Missouri  Pac.  Ry.  Co.  v.  WeO,  8  Kan.  App.  839 
Pac.  853,  holding  that  certain  instructions  were  properly  refused,  as  not  b 
tbe  law  and  as  Invading  the  province  of  the  jury. 

Acenoy  of  wife  for  knaltaad.— Cited  in  Bote  In  08  Am.  St  Rm.  634, 
wife's  implied  authority  to  act  for  busband  and  charge  him  foi  neceseariea. 
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29  KAK.  523,  J0HH80H  ▼.  FUBNISH 

Specific  performanoe.— (|ited  in  Quinton  v.  Mulvane,  71  Kan.  687,  81  Pac. 
4S^  as  to  whether  a  certain  contfact  was  an  optional  contract,  and  so  not 
subject  to  specific  performance. 

Authority  of  liroker.— Cited  in  Brown  ▼.  Gilpin,  75  Kan.  773,  90  Pae.  267, 
as  to  whether  a  real  estate  agent  had  authority  to  make  a  written  contract  of 
sale. 

Z9  XAM.  527,  DOUGI.A88  ▼.  BXLIs 

Bight  of  parties  to  oral  arKvateiftt.— Cited  in  Piatt  t.  Head,  35  Kan.  282, 
10  Pac-  822;  Chicago,  K.  &  W.  R.  Co.  v.  Abilene  Town-Site  Co.,  42  Kan.  104. 
21  Pac  1112;  State  y.  Malo,  42  Kan.  120,  22  Pac.  349^-on  the  right  of  the  par- 
ties to  a  cause  to  oral  argument;  Atchison,  T.  &  S.  F.  R.  Co.  r.  Consolidated 
Cattle  Co.,  59  Kan.  Ill,  52  Pac  71,  holding  that  where  the  trial  court  refuses 
to  hear  any  arguments  on  a  motion  for  a  new  trial  of  a  jury  case  tried  on  con- 
flicting evidence,  and  overrules  the  motion  and  enters  judgment,  the  judgment 
will  be  reversed;  Stacy,  Adams  &  Co.  v.  Cook,  62  Kan.  50,  61  Pac  399,  holding 
that  it  was  error,  in  a  case  tried  by  a  jury,  where  particular  questions  of  fact 
were  allowed  and  settled  before  argument,  to  refuse  to  permit  counsel  in  his 
argument  to  call  attention  to  each  question,  or  to  advise  the  jury  what  answers 
should  be  made  thereto  from  the  evidence. 

A^eiioy  of  wife  for  husband.— Cited  in  Green  v.  McCracken,  64  Kan.  330, 
67  Pac  857,  holding  that  a  wife,  acting  as  her  husband's  agent  in  the  keeping 
and  care  of  his  money,  was-  competent  to  testify  that  the  money  was  loaned. 

Aete  and  declarations  of  partiea  as  eiidenoe.^]^ited  in  Ferbrache  ▼. 
Martin,  3  Idaho,  573,  32  Pac.  252,  holding  that  the  acts  or  declarations  of  a 
party  to  a  fraudulent  transfer  of  property  are  admissible  in  evidence,  though 
he  is  not  a  party  to  the  suit,  and  they  were  not  made  in  the  presence  of  the  al- 
leged purchaser  of  the  property;  Haskett  v.  Auhl,  3  Kan.  App.  744,  45  Pac. 
608,  holding  that  the  conduct  of  an  insolvent  debtor  at  the  time  of  and  imme- 
diately after  a  fraodulent  transfer  were  admissible  as  a  part  of  the  res  gestffi  to 
show  his  intent;  Hood  t.  Gibson,  8  Kan.  App.  588,  56  Pac.  148,  holding  that  the 
acts  and  declarations  of  an  insolvent  debtor  are  competent  to  show  his  intent  in 
making  a  conveyance. 

Z9  KAlf.  532,  STATB  ▼•  FtTRBEOK 

Ohanee  of  Tenuo.— Cited  in  State  v.  Knadler,  40  Kan.  359,  19  Pac  92.'^. 
on  the  right  to  reverae  an  order  refusing  a  change  of  venue  because  of  prejudico. 

Followed  in  State  v.  Dangherty,  63  Kan.  478,  65  Pac  695;  Stote  v.  Par- 
menter,  70  Kan.  513,  79  Pac.  123— holding* ,that,  to  entitle  a  party  to  a  chaui;*' 
of  venue  because  of  prejudice  of  the  ixi^abitants,  it  must  affirmatively  appear 
that  there  is  such  feeling  and  prejudice  as  will  be  reasonably  certain  to  prevent 
a  fair  and  impartial  trial. 

Cliallenses  to  iurors.*Cited  in  State  v.  Gould,  40  Kan.  258,  19  Pac.  73'.); 
State  V.  Stockman,  9  Kan.  App.  422,  58  Pac.  1032 ;  City  of  Guthrie  v.  Sluiffor, 
7  Okl.  459,  54  Pac.  698 — holding  that  error  in  refusing  to  sustain  a  challeujse 
tor  cause  to  a  juror  is  waived  where  all  the  party's  peremptory  challenges  were 
not  exhausted. 

Error  in  ervidemoe  onrod  bj  withdrawal*— Cited  in  State  v.  Blakesley. 
43  Kan.  250,  23  Pac  570 ;  Morgan  v.  Territory,  16  Okl.  530,  85  Pac  718— 
holding  that  the  introduction  of  incompetent  evidence,  afterwards  excluded,  is 
Dot  prejudicial  error. 
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Impeaohment  of  Tardtot.— Cited  In  State  t.  Bowdkd,  80' Kan.  473 
Pac.  84,  holdinE  that  affidavits  of  jurors  will  n<U  J>e  read  to  impeach  tboii 
diet  on  any  En>"i''  esEentially   necesEar;   to  consifcr  in  making  up  the    vc 


20   BL&IT.    53S,   BOARD    OF    COH'BS    OF   DICKIIVBON    COITITT^ 

BAIJ>Wnr 

Taxation  of  pnblie  mwl  Indlaa   laadi.— <7ited  in  Txjgan,   Band    A:   C 

Board  of  Com'is  of  Clark  County,  51   Kan.  747,  33  Pac.  603,  on  the   pon 

Coneress  to  make  the  Osage  trust  aud  ditniDished  reserve  Inuds  subject   to 


29  KAN.  B44,  HOPKIKS  v.  ST.  I,OniS  *  S.  F.  RT.  CO. 

P*rol  «TldMue,-4^ited  in  St  Imm'is  Wire-Mill  Co.  t.  Consolidated  1 
Wire  Co.,  46  Kan.  773.  27  Pac.  IIB ;  Commercial  Union  Assur.  Co.  v.  Kor 
67  Eao.  010.  47  Pac.  Q2&— holding  (hat  proof  of  a  contemporaneous  parol  i 
ment  is  inadmissible  to  alter  or  contradict  a  written  contract ;  Diebold 
&  J^t  Co.  V.  Huston  &  Breeding,  55  Kan.  104,  39  Pac.  1035,  2S  L.  R.  ^ 
holding  that  parol  evidence  was  inadmissible  to  show  a  warranty  of  a 
ten  sale  of  a  safe;  Getto  t.  BinkerC.  55  Kan.  617,  40  Pac.  92.'S,  holding 
parol  evidence'  was  inadmissible  to  chanse  the  date  of  payment  of  a  i 
Springfield  Fire  &  Uarlne  Ins.  Co.  v.  Payne,  67  Kan.  20X,  46  Pac,  310,  bo 
lliat,  in  the  absence  of  fraud  or  mistake,  a  written  agreement  for  the  ai>pi 
of  a  fire  loss  was  the  best  evidence  of  the  intent  of  the  parties  to  it ;  Tl 
V.  Msckey,  65  Kan.  464,  70  E>ac.  3;!4,  holding  that  parol  evidence  was  inai 
sible  to  show  that  a- note  complete  on  Ita  face  was  to  be  surrcndei-ed  wii 
payment 

29  KAH.  S51,  BIJUUiB  ▼.  BANDS 

Replavln,— Cited  Id  Brown  t.  Manning,  21>  Kan.  C02;  Henry  t.  Atch 
T.  &  S.  F.  R.  Co.,  83  Kan.  104.  109  Pau.  1005,  28  L.  R.  A.  (N.  S.)  10(» 
the  right  to  replevin  for  the  recovery  of  joint  E^operty  in  ths  hands  of  a  te 


Liability  of  officer  for  wronsfBl  attacluttmt. — Cited  in  Simpeo 
Vose.  31  Ksn.  227,  1  Pac.  601,  holdiug  that  where  an  officer.  In  the  servic 
an  attachment,  wroo^ulty  deprived  a  jwrsan  uf  the  use  ef  a  piece  of  prop 
which  was  not  included  in  the  attachment,  he  conld  not  defeod  on  the  gri 
that  the  property  had  been  taken  out  of  his  possession  by  a  third  person. 

Cited  in  note  in  69  U.  R.  A.  284,  on  duty  to  preserve  and  retnm  proi 
replevined.  ^ 

FartaeraMp—DUsolntioD.— Ciliiff^  Koenig  v.  Adams.  37  Kan.  52,  14 
430,   holding  that,  where  partnership  ilrticles   state   that   it   Ik   to  continue 
dissolved  as  provided  by  law,  it  is  a  partnership  at  wilt,  and  may  be  dlsat 
at  the  pleasure  of  either  party,  without  the  consent  of  the  others. 

Cited  In  note  in  09  Am.  St  Itcp.  410,  416,  on  grounds  for  dissolution  of  i 

Santa— SorriviaB  partnarc.— Cited  in  Teney  v.  Idling.  47  Kan.  297, 
Pac.  076,  holding  that  the  admloistratrii  of  the  estate  of  a  deceased  partner 
no  right  to  take  the  partnership  jiroperty  from  the  surviving  partner  unti 
had  been  cited  to  or  ucglectB  to  give  the  statutory  bond ;  Balllnger  v.  Jame 
Rehend  &  Co.,  1  Kan.  App.  434.  40  Pac.  828,  holding  that  all  that  a  survi 
partner  has  authority  to  do  is  to  hold  poGBession  of  the  partnership  prop 
and  do  such   things  as  are  necessary  to  protect  it  from  loss,  until  he  has  g 
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bond,  etc;   In  re  AuerbacVs  Estate,  23  Utah,  529,  65  Pac.  488,  on  the  rights 
of  a  survWing  partner. 

Same— Deatk  of  partaer.-^Glted  in  Newhouse  y.  Heilbrun,  74  Kan.  282, 
SG  Pac.  145,  10  Ann.  Gas.  d55,  holding  that  on  the  death  of  one  partner  a 
jadsment  in  favor  of  the  partnership  became  dormant,  and  must  be  revived  be- 
fore execution  could  issue. 

Smne— Powers  of  partners.— Cited  in  Moynahan  v.  Prentiss,  10  Colo.  App. 
2d5,  51  Pac  94,  holding  that  a  member  of  a  nontrading  partnership  cannot 
transfer  the  partnership  property  without  express  authority. 

29  KAN.  569,  KUKGUB  ▼.  FASK ACHT 

29  KAH.  sea,  STATE  ir.  TERBEZX 

Deeerlption  of  offense  in  reeosaisanee.-^3ited  In  United  States  ▼.  Bl- 
dredge,  5  Utah,  161,  13  Pac.  673,  holding  that  a  recognizance  in  a  criminal  case, 
describing  the  offense  in  the  language  of  the  statute,  is  sufficient,  when  the  sure- 
ties are  sued  thereon. 

29  KAK.  566,  OTTBTIS  ▼•  HOADIXT 

Beversal  for  ezoessiveness  of  Terdiet.— Cited  In  Choctaw,  O.  ft  G.  R. 
Co.  V.  Burgess,  21  Okl.  653,  97  Pac.  271,  holding  that  appellate  courts  should 
grant  new  trials  on  the  ground  of  excessive  damages  only  when  it  appears  that 
the  verdict  is  so  excessive  as  to  indicate  per  se  passion  or  prejudice. 

AttaeJuaent— Fraud  as  ground  f or.-*Cited  in  note  in  30  Li.  R.  A.  479,  on 
what  intent  to  defraud  will  sustain  attachment. 

29  KAH.  569,  IBE  ▼.  FCfNERAK 

Belesation  of  legislatiTe  power.— Cited  in  Baker  v.  Board  of  County 
Com'rs  of  Atchison  County,  67  Kan.  527,  73  Pac.  70,  holding  that  Laws  1901, 
c  392,  authorizing  the  sale  of  lands  bid  in  by  the  county  at  tax  sales  and  not 
redeemed  or  assigned  for  three  and  a  fourth  years,  was  not  unconstitutional 
as  vesting  in  the  county  board  discretion  to  determine  what  lands  shall  be  of- 
fered for  sale,  etc. 

Saffielenoy  of  tax  deed.— Cited  in  Carson  v.  Piatt,  76  Kan.  636,  92  Pac 
705,  holding  that  a  tax  deed  sufficiently  showed  the  yearly  amount  of  taxes  paid 
b;  the  purchaser  after  the  sale. 

29  KAN.  576,  ARMBL  ▼.  I.AYTON 

Cited  in  Armel  v.  Layton,  33  Kan.  41,  5  Pac  441. 

Demarrer  to  evidenoe.— Cited  in  Kansas  City,  Ft.  S.  &  G.  R.  Co.  T.  Fos- 
ter, 39  Kan.  329,  18  Pac.  285,  as  to  when  a  demurrer  to  the  evidence  should  be 
overruled. 

29  KAN.  585,  CRANE  ▼.  FIPP8 

BlToree— Property  rights.— Cited  in  Daleschal  v.  Geiser,  36  Kan.  374,  13 
Pac  596;  Hunger  v.  Baldridge,  41  Kan.  236,  21  Pac.  159,  13  Am.  St  Rep. 
273— discussing  the  meaning  of  section  646  of  the  Code  (Comp.  Laws  1885,  c. 
^)  relating  to  the  distribution  of  property  when  a  divorce  is  granted. 

Sane— Alimony.— Cited  in  McCormick  v.  McCormick,  82  Kan.  31,  107  Pac. 
^t  holding  that  a  decree  of  divorce  against  a  wife,  obtained  in  Missouri  in 
a  oonrt  of  competent  jurisdiction,  was  conclusive  against  the  wife  as  to  ali- 
mony in  Kansas. 

V.29  K.NOTK&— 8 
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Dower  rlBbta.-^ted  in  Chapman  v.  Gbapmao,  48  Kan.  638,  2b  Pao. 
holding  that  wUcre  a  wife  obtained  a  decree  of  divorce  against  her  husba 
Ohio  in  186S,  on  serrice  by  pnblication,  and  the  huaband  di^  in  1S77,  the 
was  not  entitled  to  dower  in  1885  in  lands  of  the  husband  in  Kabsas,  i 
utentlr  conveyed  by  the  hunband;  Hatch  v.  Small,  61  Kao.  242,  59  Pac 
holding  tbat  before  the  death  of  a  husband,  and  while  the  right  of  don 
Inchoate,  it  is  subject  to  legislative  control,  and  may  be  eolarged,  dimin 
altered,  or  abollsbed. 

99  KAH.  S91,  OABPENTER  t.  XJLTTA. 

S9  KAK.  594,  BARRETT  v.  irkLsoN 

U*bUltlM  of  Ucbway  offioen.— Cited  in  note  In  .S2  Tj.  B.  A.  831;  on 
•onal  liability  of  highway  officera  ff,T  negligence ;  in  13  L.  B.  A.  (N^  S.) 
OD  personal  liability  of  highway  officers  for  acts  in  excess  of  authority. 

£9  KAN.  597,  PARKER  t.  BATES 

Htubaod  and  wife.-<Cited  in  Brown  v.  Dangherty  <C.  C.)  120  Fed.  526, 
ing  that  under  Qen.  St.  Kan,  1889,  par.  3752,  a  husband  who  receives  tbe 
ceeds  of  liis  wife's  property,  sold  after  the  marriage,  holds  them  in  trust  toi 
tue  and  benefit;  State  v.  Shaw,  79  San.  3»6.  100  Pa?.  78,  21  L.  R.  A.  (K 
27,  131  Am.  St.  Rep.  298,  discussing  the  right  of  huiiband  and  wife  to  trai 
business  independent  of  each  other,  or  with  each  .other. 

Cited  in  note  in  21  L.  B.  A,  e2(J,  on  rights  of  creditors  in  personal  ser 
of  debtor  as  against  wife;  in  77  Am.  St.  Rep.  106,  on  liability  of  wife's  i 
rate  estate  to  husband's  creditors  for  value  of  increase  due  to  bis  acts. 

Haw  trial  for  sewly  dlaooverod  ovldanDa, — Cited  in  State  r.  Smith 
Ean.  618,  11  Pac  90S ;  Lee  v.  Birmingham,  39  Kan.  320,  18  Pac.  218  ;  Mo 
y.  Bell,  41  Kan.  345,  21  Pac.  255;  Titus  v.  Mitchell.  3  Kan.  App.  90,  45 
99;  Hnster  v.  Wynn,  8  Okl.  569,  S6  Pac.  736— holding  that  newly  discov 
ImpeHcbing   evidence  is   not  generally  ground   for  new   tiiaL 

29  KAIf.  eOS.  BBOWH  t.  MASSTSa 

29  KAN.  60T,  STATE  v.  KINO 

Mandamus — Serrloe  of  writ.— Followed  ' 
106  Pac.  957,  holding  that  the  service  of  a  c 
ioBufficient  to  confer  any  jurisdiction. 

Same— Tka  remedy  (euerallT— Cited  in  note  in  89  Am.  Dec  742,  on 
of  mandamus. 

29  KAH.  617,  BAKER  t.  KAIX 

TiMte  for  serrioB  of  ease-made. — Cited  In  Pappe  v.  American  Fire 
Co.,  S  Okl.  97,  56  Pac  860,  holdiog  that  tbe  time  for  making  and  serriD 
case-made  may  be  extended  for  good  cause  shown,  on  application,  wiUiout  no 
to  the  adverse  party. 

ConfimuttloB  of  Judicial  male.- Cited  in  Galbreatb  v.  Drought,  29  S 
Til,  holding  that  a  judicial  sale  of  real  estate  may  be  confirmed  at  any  t 
after  the  sheriff  haa  made  his  return,  on  the  motion  of  any  interested  pea 
or  on  the  court's  own  motion. 

29  KAN.  632,  ATCHISON,  T.  ft  S.  F.  B.  CO.  t.  MOORB 

LiabUity  for  injnriea  to  aerrant .—Cited  in  Union  Pac.  By.  Co.  v.  Not 
61  Fed.  573,  0  C.  C.  A.  029;    Louisville  &  N.  B.  Co.  v.  Ward,  61  Fed.  927, 
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C  d  A  166;  Salmons  v.  Norfolk  &  W.  Ry.  Co.  (C.  C)  162  Fed., 722;  Balti- 
more i  0.  R,  Co.  V.  Baugh,  149  U.  S.  368.  13  Sup.  Ct.  914,  37  L.  Ed.  772— 
hoI<]ing  it  the  duty  of  a  master  to  furnish  bis  servants  with  reasonably  safe 
instruments  and  a  reasonably  safe  place  to  work;  Union  Pac.  Ry.  Co.  v.  Fray, 
43  Kan,  750,  23  Pac.  1039;  ^eeson  v.  Busenbark,  44  Kan.  669,  25  Pac.  48, 
lO  L.  R.  A.  839 ;  Cudahy  Packing  Co.  v.  Sedlack,  69  Kan.  472,  77  Pac.  102 ; 
Xeeley  v.  Southwestern  Cotton  Seed  Oil  Co.,  13  Okl.  356,  75  Pac.  537,  64  L. 
R.  A.  145 — on  the  liability  of  a  railroad  company  for  injuries  to  an  employ^, 
on  the  yerdict  and  findings;  Choctav  Electric  Co.  v.  Clark,  28  Okl.  399,  114 
Pac  730;  Anderson  t.  Bennett,  16  Or.  515,  19  Pac.  765,  8  Am.  St.  Rep.  311— 
holding  it  the  duty  of  a  master  to  furnish  a  servant  a  reasonably  safe  place  to 
^ork,  reasonably  safe  appliances  with  which  to  work,  and  reasonably  safe  ma- 
terial and  reasonably  competent  fellow  servants  to  work  with,  which  duty  can- 
not be  avoided  by  (delegation. 

Cited  in  note  in  41  L.  R.  A.  120,  on  knowledge  as  element  of  employer's  lia- 
bility. 


ttf  risk.— Olted  in  Schwarzschild  &  Snlzbeiger  r. 
Dxjsdale,  69  Kan.  119,  76  Pac,  441,  holding  that  a  servant  who,  on  entering 
for  the  first  time  a  passageway  maintained  by  ih^  master  as  a  means  of  access 
to  work,  and  finding  it  insofSciently  lighted,  may,  if  without  knowledge  of  any 
peril,  {Proceed  with  caution,  without  assuming  the  risk  of  injury  from  an  oi^n 
hatchway. 

« 

ftmate— Heitliiteikoe  of  felloiir  serraata,— Cited  in  Donnelly  ▼.  San  I'raii- 
ciaco  Bridge  Co.,  117  Cal.  417,  49  Pac.  559,  holding  that  where  a  superintend- 
ent or  overseer  of  work  is  negligent  in '  any  duty  which  does  not  devolve  lipon 
the  master,  but  which  might  be  performed  by  any  fellow  servant,  his  negligence 
is  that  of  a  fellow  servant;  Atchison,  T.  &  S.  F.  R.  Co.  t.  Moore,  31  Kan. 
197,  1  Pac  644,  holding  that  a  zoadmaster,  whose  duty  it  is  to  direct  the 
repairs  of  the  road  and  keep  it  in  a  safe  condition,  is  the  representative  of  the 
master;  Hannibal  &  St.  J.  R.  Co.  v.  Fox,  31  Kan.  586,  8  Pac.  320,  holding 
that  at  common  law,  whenever  the  master  delegates  the  performance  6t  any 
duty  zeally  devolving  upon  the  master,  the  person  to  whom  such  duty  Is  delegat- 
ed stands  in  the  place  of  the  master,  who  becomes  liable  for  his  acts;  St.  Louis 
&  S.  F.  R.  Co.  ▼.  Weaver,  35  Kan.  412,  11  Pac.  408,  57  Am.  Rep.  176,  holding 
that  a  section  foreman  was  not  a  fellow  servant  with  an  engineer  in  charge  of 
a  locomotive  drawing  a  train;  Missouri  Pac.  Ry.  Co.  v.  Dwyer,  36  Kan.  58, 
12  Pac.  352,  holding  a  railroad  liable  to  a  brakeman  for  injuries  caused  by  the 
negligence  of  an  Inspector  of  machinery  in  failing  to  discover  and  remedy  a  de- 
fect in  a  brake  staff,  which  might  have  been  discovered  by  the  exercise  of  rea- 
Bonable  care ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  McKee,  37  Kan.  592,  15  Pac.  484, 
holding  that  a  person  employed  by  a  master  to  inspect,  repair,  and  provide  ma- 
chinery for  other  employes  to  operate  was  not  a  fellow  servant;  Kansas  City, 
Ft  S.  &  G.  R.  Co.  V.  Kier,  41  Kan.  661,  21  Pac.  770,  13  Am.  St.  Rep.  311, 
holding  a  railroad  liable  to  any  of  its  operating  employes  for  the  negligence  of 
its  officers  or  employes,  whose  duty  it  is  to  keep  the  road  in  a  reasonably  safe 
condition,  and  who  culpably  fail  to  perform  such  duty,  or  to  give  notice  or 
warning  thereof;  Morbach  v.  Home  Mining  Co.,  53  Kan.  731,  37  Pac  122, 
holding  that  the  superintendent  of  a  mining  company,  haying  charge  of  a  coal 
shaft;  was  the  substitute  of  the  master,  for  whose  acts  the  company  was  liable; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Seeley,  54  Kan.  21,  37  Pac.  104,  holding  that 
a  station  agent  and  a  yardmaster,  whose  duty  it  was  to  inspect  open  loaded 
cars  before  they  were  put  into  a  train  load,  were  not  fellow  servants  with  a 
brakeman,  who  was  injured  by  the  defective  loading  of  an  open  car;  Good-Eye 
Mining  Co.  v.  Robinson,  67  Kan.  610,  73  Pac.  102,  holding  that,  when  a  master 

delegates  his  duty  to  provide  his  servants  with  a  reasonably  safe  place  in  which 
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to  .work  to  an  officer,  agent,  or  employ^,  such  person  is  a  vice  principal ; .  Atchi- 
son &  Eastern  Bridge  Co.  v.  Miller,  71  Kan.  13,  80  Pac  18,  1  L.  R.  A.  (N.  S.) 
682,  holding  that  all  employes  of  the  same  general  master  engaged  ia  the  saiiu- 
general  business,  whose  efforts  tend  to  promote  the  same  general  purpose  and 
accomplish  the  same  general  end,  are  fellow  servants;  Electric  Plaster  Co.  v. 
Reedy,  74  Kan.  57,  85  Pac.  824,  holding  that  it  was  the  duty  of  the  sui>erin- 
tendent  of  a  gypsum  mine  to  know  the  actual  thickness  of  a  wall  or  pillar  in 
a  room  in  the  mine  into  which  he  had  directed  a  miner  to  go  for  safety  while  a 
shot  was  being  fired,  and  also  the  probable  consequence  of  a  shot  being  placed 
where  it  was;  St.  Louis  &  S.  F.  R.  Co.  v.  Johnson,  74  Kan.  83,  86  Pac.  15U, 
holding  that,  in  an  action  for  the  death  of  a'brakeman  in  the  Indian  Territory^ 
on  proof  that  the  action  was  maintainable  in  the  territory,  and  that  the  prox- 
imate cause  of  death  was  the  failure  of  the  railroad  company  to  use  reasonable 
diligence  to  provide  reasonably  safe  appliances,  the  law  of  the  territory  as  to 
fellow  servants  was  immaterial ;  Lunn  v.  Morris  &  Co.,  81  Kan.  94,  105  Pac. 
15,  holding  that  a  foreman,  in  charge  of  a  gang  of  laborers  moving  material 
by  the  use  of  trucks,  was  a  fellow  servant;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Midgett,  1  Kan.  App.  138,  40  Pac.  d05,'  holding  that  a  railroad  ftfreman,  in 
charge  of  construction  work,  who  hired  employes,  and  directed  them  about 'their 
work,  stood  in  the  place  of  the  company,  and  that  his  knowledge  and  neglect 
bound  the  company ;  Kansas  City  Car  &  Foundry  Co.  v.  Sawyer,  7  Kan.  App. 
146,  53  Pac.  90,  holding  that  a  servant,  to  whom  a  master  entrusts  the  duty  of 
selecting  appliances  for  other  servants  to  work  with,  is  not  a  fellow  servant.     * 

Cited  in  note  in  75  Am.  St.  Rep.  586,  588,  633,  on  who  is  a  vice  principal ; 
in  25  L.  R.  A.  713,  on  liability  of  master  for  injuries  to  servant  by  incompetency 
of  fellow  servant;  in  51  L.  R.  A.  610,  on  vice  principalship  considered  with 
reference  to  superior  rank  of  negligent  servant;  in  54  L.  R.  A.  38,  43,  on  vice 
principalship  aa  determined  with  reference   to  character  of  act  causing  injury. 

WHat  law  KOTenui.— Cited  in  Missouri,  K.  ft  T.  Ry.  Co.  v.  Hutdiinga, 
Sealy  &  Co.,  78  Kan.  758,  99  Pac.  230,  discussing  the  question  of  what  law 
governs  in  an  action  based  on  bills  of  lading. 

Cited  in  note  in  56  L.  R.  A.  219,  on  conflict  of  laws  as  to  action  for  death 
or  bodily  injury. 

29  KAN.  647,  SAHFORD  ▼.  WIIXETT8 

Costs  on  appeal.— Cited  in  Barrett  v.  Grimes,  10  Kan.  App.  181,  63  Pac. 
272,  holding  that,  in  an  action  on  an  appeal  bond,  given  on  appeal  from  an 
order  appointing  an  administrator,  the  administrator  could  not  recover  as  costs 
the  value  of  his  time  and  expense  in  attending  to  the  appeal,  nor  his  counsel 
fees  therein,  nor  for  damages  to  the  assets  of  the  estate. 

Amendments  regarded  as  made.-^ited  in  Hill  v.  Reed,  23  Okl.  616,  KVi 
Pac.  855,  holding  that  where,  in  the  trial  court,  an  allowed  amendment  ia  treat- 
ed as  having  been  made,  it  will  be  so  treated  by  the  Supreme  Court. 

29  KAN.  649,  IfABKSON  ▼.  IDE 

Cited  in  Markson  y.  Ide,  29  Kan.  700. 

29  KAN.  652,  UNlOK  PAO.  RY.  CO.  ▼.  PIIX8BUHT 

Service  of  prooeaa.— Cited  in  Bradley,  Wheeler  ft  Co.  ▼.  Harwl,  2  Kan. 
App.  272,  42  Pac.  411,  holding  that  the  method  prescribed  by  statute  for  service 
of  process  is  exclusive. 

Sanie— Retnm  of  serrioe  on  oorporatlon.-r-Fonowed  in  Dickerson  v. 
Burlington  &  M.  R.  R.  Co.,  43  Kan.  702,  23  Pac.  936,  holding  that  a  return 
of  sunmoDB  against  a  railroad  company  that  it  was  "served  by  delivering  a 
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copy  thereof,  with  the  indarsements  thereon  duly  certified"  to  M.,  ''agent  of  the 
withiA  railroad  company,"  was  insufficient;  Mathias  v.  White  Sulphur  Springs 
Ass'n,  17  Mont.  542,  43  Pac  921,  holding  that  the  return  of  a  summons  on  a 
corporation  that  the  summons  was  personally  served  upon  C,  "a  trustee,  being 
the  defendant  named  in  said  summons,"  was  bad ;  St.  Louis  &  S.  F.  R.  Co. 
V.  Clark.  17  Okl.  562,  87  Pac.  430,  holding  that  a  return  service  on  a  railroad 
company,  that  the  summons  was  served  **on  the  within  named  defendants  by 
delivering  to  each  of  them  personally  a  true  copy  of  the  same,  with  all  irfdorse- 
ments   thereon,  to"  P.,  "as  local  agent  for"  the  R.  company,  was  insufficient. 

Cited  in  note  in  66  Am.  Dec.  120,  on  service  of  process  on  foreign  corpora- 
tion. 


le— Waiver  as  to  appellate  process. —Cited  in  note  in  34  L.  R.  A. 
(X.  S.)  665,  on  waiver  of  failure  of  or  defects  in  service  by  appeal  to  courts 
where  trial  mast  be  de  novo. 

Adaaissions  by  failure  to  answer.— Explained  in  Cole  v.  Hoeburg,  36  Kan. 
263,  13  Pac.  275,  holding  that  an  action  for  breach  of  promise  of  marriage  is 
an  action  on  contract,  so  that  where  the  petition  alleged  damages  in  a  certain 
sum,  and  defendant  failed  to  file  any  answer,  the  allegation  of  damages  was  ad- 
mitted, and  default  could  be  entered  thereon. 

AUesinfi:  more  tlian  one  canse  of  aotion.F— Cited  in  Cole  v.  Hoeburg,  36 
Kan.  263,  13  Pac.  275,  holding  that  a  petition  for  breach  of  promise  of  mar- 
riage did  not  state  more  than  one  cause  of  action  merely  because  it  alleged 
seduction  under  the  promise. 

29  KAK.  654,  MISSOUBI  PAC.  RY.  CO.  ▼.  KlNCAID 

Fires  eanaed  by  railroad.— Cited  in  Walker  v.  Chicago,  R.  I.  &  P.  R.  Co., 
76  Kan.  32,  90  Pac.  772,  12  L.  R.  A.  (N.  S.)  624,  123  Am.  St.  Rep.  119,  13 
Ann.  Cas.  1204,  holding  that  farmers,  through  whose  land  a  railroad  is  oper- 
ated may  use  their  land  in  accordance  with  the  customary  method,  and  are  not 
required  to  take  any  unusual  precautions  against  loss  from  fire ;  Lillard  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  79  Kan.  25,  98  Pac.  213,  holding  that  under  the 
drcnmstances  it  was  not  material  error  to  refuse  to  instruct  that  the  jury  might 
infer  that  a  ^re  set  out  by  defendant's  engine  was  caused  by  defendant's  negli- 
gence; Union  Pac.  Ry.  Co.  v.  McCollum,  2  B^n.  App.  319,  43  Pac.  97,  hold- 
ing that  one  living  on  a  prairie  farm  could  not  be  said  as  a  matter  of  law.  to 
be  guilty  of  contributory  negligence  in  not  providing  fire  guards ;  Missouri  Pac. 
Rj.  Co.  V.  Chamberlain,  4  Kan.  App.  232,  45  Pac.  967,  holding  that,  in  an 
action  for  damages  from  a  fire,  caused  by  sparks  from  defendant's  engine,  evi- 
dence of  a  single  fire  may  not  be  sufficient  to  warrant  a  finding  of  negligence, 
yet  when  it  appears  that  at  about  the  same  time  several  fires  are  caused  by  the 
same  engine,  and  that  an  engine  in  good  order  and  properly  managed  does  not 
ordinarily  cause  fires,  a  jury  is  justified  in  finding  negligence. 

Cited  in  note  in  12  L.  R.  A.  (N.  S.)  631,  on  duty  of  abutter  to  prevent  ac- 
cumulation of  combustibles  near  railway. 

29  KAH.  657,  EAGI.E  ICFG.  CO.  ▼.  JENNINGS,  44  AM.  REF.  668 

Partnership— Rights  and  remedies.— Cited  in  note  in  40  Am.  St.  Rep. 
572,  on  powers,  rights,  liabilities,  and  remedies  of  partners. 

Sanie— AMinmption  of  debts  on  dissolntion.-^Cited  in  note  in  9  L.  R.  A. 
(N.  S.)  52,  81,  on  assumption  of  debts  on  dissolution  of  partnership. 

20  KAN.  661,  MORRIS  ▼.  SWEW 

Sunday.— Cited  in  City  of  Parsons  v.  Lindsay,  41  Kan.  336,  21  Pac.  227, 
3  L.  R.  A.  658,  13  Am.  St.  Rep.  290,  holding  that  Sunday  is  not  a  day  for 
legal  proceedings,  and  that  a  judgment  rendered  thereon  is  void ;    Standard  Imp. 
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Co.  y.  Parlin  &  Orendorff  Co.,  51  Kan.  566,  33  Pac.  363,  on  the  deposit  on 
Sunday  with  a  register  of  deeds  of  a  chattel  mortgage  for  record. 

Exemplary  damagei*— Cited  in  note  in  28  Ami  St.  Rep.  879,  on  exemplary 
or  punitive  damages;  in  29  L.  R.  A.  (N.  S.)  274,  278,  on  exemplary  damages 
in  action  for  malicious  prosecution  or  abuse  of  process  in  suing  out  attachment 
for  collection  of  debt  only. 

29  KAK.  665,  FOWI.ER  ▼.  HCARSHAU. 

Specific  performanoe.— Cited  in  Bird  v.  Logan,  35  Kan.  228,  10  Pac  66^, 
holding  that  generally,  where  a  contract  is  inequitable,  and  where  one  party  has 
been  misled  by  the  other,  the  contract  will  not  be  specifically  enforced ;  Reid  t. 
Mix,  63  Kan.  745,  66  Pac.  1021,  55  L.  R.  A.  706 ;  Shoop  v.  Burnside,  78  Kan. 
871,  98  Pac.  202— holding  that  whether  or  not  specific  performance  of  a  mu- 
tual contract  shall  be  decreed  rests  largely  in  the  sound  discretion  of  the  court; 
Snyder  v.  Wheeler,  81  Kan.  508,  106  Pac.  462,  holding  that  specific  performance 
is  not  a  matter  of  right,  but  of  equity ;  Johnson  v.  Burdett  Town  Co.,  7  Kan. 
App.  134,  53  Pac.  87,  holding  that  specific  performance  will  not  be  decreed, 
unless  strictly  equitable;  Stewart  v.  Yesler  Estate,  Inc.,  46  Wash.  256,  89 
Pac.  705,  on  laches  as  affecting  the  right  to  specific  performance. 

Cited  in  note  in  128  Am.  St.  Rep.  387,  on  refusal  of  specific  performance  of 
valid  contract  for  other  reason  than  that  property  is  of  a  particular  class. 

Redemption  from  mortgage  foreclosure.— -Cited  in  Finch  v.  Magill,  37 
Kan.  761,  15  Pac.  907,  on  laches  as  barring  redemption  from  a  mortgage  fore- 
closure. 

Foreifi^n  Uuvranoe  eompaaies.— Cited  in  State  v.  National  Ass'n  of  the 
Farmers'  &  Mechanics'  Mutual  Aid  Ass'n,  35  Kan.  51,  9  Pac.  956,  holding  that 
a  certain  foreign  insurance  association  was  subject  to  Laws  1885,  c.  131. 

29  KAK.  672,  PHCENIX  IKS.  GO.  OF  KEW  YORK  ▼.  WELCH 

Cited  in  note  in  24  I*  B.  A.  303,  on  restrictions  on  business  of  foreign  insur- 
ance companies. 

Tazatton— Taadns  power.— Cited  In  note  in  8  Am.  St.  Rep.  508,  on  what 
impositions  or  exactions  are  sustainable  as  exercise  of  the  taxing  ^ower. 

Same— Discrimination  against  foreign  insurance  conipanies.— Cited  in 

note  in  96  Am.  Dec.  345,  on  discrimination  against  foreign  corporations  in  tax- 
ation. 

Same— Equality.— Cited  in  note  in  60  L.  B.  A.  340,  361,  on  constitutional 
equality  in  relation  to  corporate  taxation. 

Delegation  of  legislatiTc  power.— Cited  in  State  v.  Hunter,  38  Kan.  578, 
17  Pac.  177,  holding  that  the  metropolitan  police  act  of  1887  (Laws  1887,  c. 
100)  was  not  invalid  as  delegating  legislative  power  to  the  executive  council; 
In  re  Hendricks,  60  Kan.  796,  57  Pac.  965,  holding  that  an  act  of  1899  (Laws 
1899,  c.  124),  to  create  a  county  court  in  Douglas  County,  was  Toid  as  a  dele- 
gation of  legislative  power ;  State  v.  Board  of  County  Com'rs  of  Bntler  County, 
77  Kan.  527,  94  Pac.  1004,  holding  that  the  act  of  1907  (Laws  1907,  c  141), 
concerning  the  erection  of  county  buildings,  did  not  delegate  legislative  power; 
Smith  v.  Board  of  County  Com'rs  of  Atchison  County,  81  Kan.  91,  105  Pac.  37, 
holding  that  the  provision  in  an  act  that  the  extra  allowance  for  boarding  and 
lodging  prisoners  shall  not  be  operative  without  an  order  from  the  board  of 
county  commissioners  did  not  delegate  legislative  power. 

Mandamus.— Cited  in  Dwelling-House  Ins.  Co.  v.  Wilder,  40  Kan.  561,  20 
Pac.  265,  holding  that  the  determination  of  the  superintendent  of  insurance  re- 
lating to  licenses  to  foreign  insurance  companies  cannot  be  controlled  by  man- 
damus. 
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29  XA9.  e79,  TMrKfyKTiT.  ▼.  XI|tKPATRIOK 

Appear«AO«—£ffeot.F— Cited  in  Fitzgerald  &  BdUdlory  Const.  Co.  t.  Fitzgerald, 
137  U.  S.  98,  11  Sup.  Ct  36,  34  U  Ed.  608,  holding  that  objection  to  jurisdiction 
over  the  person  must  not  be  raised  in  connection  with  denial  of  jurisdiction 
over  the  subject-matter;  German  Ins.  Co.  of  Freeport,  111.,  v.  Frederick,  58 
Fed.  144,  7  C.  C.  A.  122,  holding  that  a  party  desiring  to  challenge  the  suffi- 
ciency of  service  must  appear  for  that  purpose  alone,  and  if  he  appears  for 
any  other  purpose  before  that  questiou  is  disposed  of  he  waives  it;  Carpenter 
V.  Carpenter,  30  Kan.  712,  2  Pac.  122,  46  Am.  Rep.  108,  discussing  the  ques- 
tion of  the  right  to  make  objections  to  the  jurisdiction  at  any  time;  Anglo- 
American  Packing  &  Provision  Co.  v.  Turner  Casing  Co.,  34  Kan.  340,  8  Pac. 
403,  holding  that,  where  defendants  appeared  and  filed  an  answer  to  the  merits, 
they  waived  objections  to  the  jurisdiction;  Kaw  Life  Ass'n  v.  Lemke,  40  Kan. 
142,  19  Pac.  337,  holding  that  a  motion  to  set  aside  a  judgment,  based  on  both 
jurisdictional  and  nonjurisdictional  grounds,  constitutes  a  general  appearance; 
Wells  ▼.  Patton,  60  Kan.  732,  38  Pac.  15,  holding  that  where  a  defendant,  ob- 
jecting to  the  jnrisdiction  of  the  court,  tries  the  case  on  the  merits,  he  waives 
his  jurisdictional  objections;  City  of  Erie  ▼.  Phelps,  56  Kan.  135,  42  Pac  336, 
holding  that  where,  in  an  action  against  a  city,  the  officers  of  the  city  appeared 
and  asked  for  affirmative  relief,  the  city  could  not  afterwards  deny  its  corporate 
existence;  Frazier  y.  Douglass,  57  Kan.  809,  48  Pac.  36,  holding  that,  where 
a.  defendant  seta  up  matters  and  submits  questions  which  are  not  jurisdictional, 
he  submits  to  the  jurisdiction  of  the  court;  Gorham  v.  Tanquerry,  58  Kan.  233, 
48  Pac  916,  holding  that  defendants,  who  appeared  and  objected  to  the  jurisdic- 
tion of  the  court,  and  at  the  same  time  asked  for  a  discharge  of  an  attachment 
for  insufficiency  of  the  affidavit,  waived  their  objections  to  the  jurisdiction; 
Neosho  Valley  Inv.  Co.  v.  Cornell,  60  Kan.  282,  56  Pac.  475,  holding  that  a  party 
who  contests  a  judgment  on  other  than  jurisdictional  grounds  enters  a  general 
appearance,  and  waives  objection  to  service  of  summons;  Moses  v.  Hoffmaster, 
64  Kan.  142,  67  Pac.  459,  holding  that  a  party  cannot,  at  the  same  time,  chal- 
lenge the  jurisdiction  of  the  court  over  him  and  invoke  its  aid  as  to  nonjuris- 
dictional matters,  and  say  that  he  was  not  in  court;  Bamett  v.  Holyoke  Mutual 
Fu-e  Ins.  Co.,  78  Kan.  630,  97  Pac.  962,  holding  that  a  motion  by  a  defendant 
to  set  aside  a  judgment,  which  contained  both  jurisdictional  and  nonjurisdictional 
grounds,  was  a  general  appearance;  Linney  v.  Thompson,  8  Kan.  App.  718,  45 
Pac  456,  holding  that  the  voluntary  appearance  of  a  defendant,  for  other  than 
jnrisdictional  purposes,  confers  jurisdiction;  Smith  v.  Kreager,  6  Kan.  App.  271, 
51  Pac  813,  holding  that  an  appearance  by  a  mortgagee  in  foreclosure  proceed- 
ings to  apply  to  set  aside  a  judgment  in  favor  of  one  of  the  defendants  did  not 
have  the  effect  of  changing  such  judgment,  which  was  in  rem,  into  a  personal 
judgment;  Beecher  v.  Ireland,  8  Kan.  App.  10,  54  Pac.  9,  holding  that  by  filing 
an  answer  and  going  to  trial  objections  to  the  jurisdiction,  made  by  a  motion, 
were  waived;  El  Reno  Electric  Light  &  Telephone  Co.  v.  Jennison,  5  Okl.  759, 
50  Pac.  144,  holding  that  where  a  defendant  presents  issues  on  the  merits,  and 
proceeds  to  trial  thereon,  he  cannot  afterwards  claim  that  the  action  was  prema- 
turely brought;  Ejnkade  v.  Myers,  17  Or.  470,  21  Pac.  557,  holding  that  a  gen- 
eral appearance  waives  all  questions  as  to  the  service  of  process. 

Release  of  Joint  debtor,— Followed  in  Missouri,  K.  &  T.  R.  Co.  v.  Haber, 
56  Kan.  694,  44  Pac.  632,  holding  that  a  cause  of  action  against  two  or  more 
defendants,  when  reduced  to  judgment,  became  a  joint  indebtedness,  which  might 
be  discharged  as  to  one;  Hager  v.  McDonald  (C.  C.)  65  Fed.  200,  holding  that 
the  release  of  one  or  more  of  several  joint  judgment  debtors  operates  as  a  pro- 
portional satisfaction  of  the  judgment. 

Cited  in  note  in  58  L.  R.  A.  302;  92  Am.  St.  Rep.  875— on  release  of  one 
joint  tort-feasor  as  affecting  liability;  of  others. 
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Measure  of  damaKea— Breaoli  of  contract.— Cited  in  Henry  t.  North 
American  Ry.  Const.  Co.,  168  Fed.  79,  85  C.  C.  A.  409,  holding  that  the  measure 
of  damages  for  breach  of  a  contract  to  deliver  corporate  bonds  is  their  value  at 
the  time  tbey  should  have  been  delivered,  with  interest,  which  value  is  prima 
facie  their  face  value.  ' 

Same— ConTersion  of  lionds.— Followed  in  Meixell  v.  Kirkpatrick,  33  Kan. 
282,  6  Pac.  241,  holding  that  the  measure  of  damages  for  the  conversion  of 
municipal  bonds  was  prima  facie  their  face  value,  no  market  value  being  shown, 
and  the  market  value,  when  shown. 

Market  TaHiie.— Cited  in  Meixell  v.  Kirkpatrick,  33  Kan.  282,  6  Pac.  241, 
holding  that  market  value  signifies  a  price  established  by  public  sales,  or  sales  in 
the  way  of  ordinary  business.  <» 

29  KAN.  688,  STATE  ▼.  DXTREIN 

KoBiber  of  peremptory  ohallensoa  to  Jurors.— Followed  in  State  v.  Heb- 
rank,  29  Kan.  603;  State  v.  Dreany,  65  Kan.  292,  69  Pac.  182— holding  that  each 
defendant  jointly  tried  on  a  criminal  charge  is  entitled  to  the  statutory  number 
of  peremptory  challenges. 

29  XAH.  693,  STATE  ▼.  HEBRAITK 

29  KAN.  694»  ST.  IiOUIS  A  8.  F.  RY.  CO.  ▼.  MOSSICAN 

29  KAN.  695,  KANSAS  CITT,  FT.  8.  A  G.  R.  CO.  ▼.  HINE8,  Same 
case  on  snlbseqiteiit  appeal,  32  Kaa.  619,  5  Pae.  172 

29  KAN.   697,  DITRKEE  ▼.  BOARB  OF  COM'RS  OF  GREENWOOD 
COUNTY 

Taxation  of  pnblie  property.— Cited  in  note  in  33  Am.  St.  Rep.  405;  132 
Am.  St.  Rep.  822— on  taxation  and  assessment  of  public  property. 

29  KAN.  700,  MARRSON  ▼.  IDE 

Con tinnanoe.— Cited  in  note  in  74  Am.  Dec  150,  on  continuance  of  civil 
causes. 

29  KAN.  704,  GRAY  ▼.  HAXIi 

Measure  of  damages  for  breach  of  contract.— Cited  in  York-Draper 
Mercantile  Co.  v.  Lusk,  45  Kan.  182,  25  Pac.  646;  Jensen  v.  Jordan,  5  Kan. 
App.  73,  48  Pac.  752— holding  that  the  measure  of  damages  for  breach  of  con- 
tract to  receive  and  pay  for  certain  goods  was  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  time  and  place  of  delivery. 

29  KAN.  707,  CONWELI.  ▼.  RUYKENDAIX 

Judgment— Entry  and  doeketing.— Cited  in  note  in  87  Am.  St  Rep.  673, 
on  docketing  judgments;  in  28  L.  K.  A.  639,  on  entry  or  record  necessary  to 
complete  judgment  or  order. 

29  KAN.  711,  GALBREATH  ▼.  DROUGHT 

Judicial  sales— Confirmation.— Cited  in  Missouri  Valley  Land  Co.  v.  Bar- 
wick,  50  Kan.  57,  31  Pac.  685,  holding  that  the  confirmation  of  a  sale  of  grow- 
ing crops  under  mortgage  foreclosure  and  the  execution  of  a  deed  thereunder 
relate  hack  to  the  time  of  the  sale,  and  entitle  the  purchaser  to  such  crops  as 
were  growing  at  the  time  of  the  sale;    Cronkhite  v.  Buchanan,  69  Kan.  541,  53 
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Pac.  863,  eS  Am.  St  Rep.  379;  Condon  v.  Marley,  7  Kan.  App.  383,  51  Pac. 
I*2i — ^holding  that  a  judicial  sale  may  be  confirmed  on  motion  of  any  person  in* 
terested,  notwithstanding  the  death  of  the  purchaser;  Christy  v.  Springs,  11 
Okl.  710,  69  Pac.  864,  holding  that  the  confirmation  of  a  judicial  sale  relates 
back  to  the  date  thereof;  Payne  v.  Long-Bell  Lumber  Co.,  9  Okl.  683,  60  Pac. 
23o,  holdin^^  that  the  purchaser  at  a  sheriff's  sale,  or  his  assignee,  may  move  to 
confirm  the  sale. 


Payment  of  taxes  ont  of  proceeds  of  .—Cited  in  Kerr  v.  Hoskinson, 
5  Kan.  App.  193,  47  Pac.  172;  Cade  v.  Jeffers,  6  Kan.  App.  61,  49  Pac.  637— 
holding  that  Gen.  St  1889,  par.  6902,  applies  to  and  includes  aU  unpaid  taxes 
wMch  have  not  ripened  into  tax  deeds  on  the  day  of  sale. 

Same— I>e£eets  in  title  to  property.— Cited  in  note  in  135  Am.  St.  Rep. 
925,  as  to  whether,  when,  and  how  a  purchaser  at  a  judicial  sale  may  object  to 
title. 

Veane  o£  action,  to  restrain  enforcenient  of  Judgment.— Distinguished 
in  Biisenbark  y.  Busenbark,  33  Kan.  572,  7  Pac  245,  holding  that  an  action 
to  enjoin  the  enforcement  of  a  fraudulent  judgment  may  be  maintained  in  any 
county  in  which  the  judgment  is  sought  to  be  enforced. 

29  KAH.   718,  MABKSON  ▼.  KOTHMAN 

Jariadiotion  of  probate  and  district  courts.— Cited  in  Kothman  y.  Mark- 
son,  34  Kan.  542,  9  Pac.  218,  discussing  the  equitable  jurisdiction  of  the  dis- 
trict court  oyer  matters  relating  to  the  estates  of  deceased  persons;  Gafford  v. 
Dickinson,  37  Kan.  287,  15  Pac.  175,  holding  that  the  district  court  had  juris-' 
diction  of  an  action  against  an  administrator  alleging  fraud  in  his  administra- 
tion; Mendenhall  y.  Bumette,  58  Kan.  355,  49  Pac.  03,  discussing  the  question 
of  exclusiye  or  concurrent  jurisdiction  of  probate  and  district  courts. 

Dormamt  Jndsment.— Cited  in  Smalley  v.  Bowling,  64  Kan.  818,  68  Pac. 
^>30,  holding  that  a  judgment  more  than  six  years  old,  upon  "which  no  execution 
has  issued,  and  which  has  not  been  reyived,  is  so  far  extinguished  that  no  ac- 
tion can  he  maintained  on  it. 

29  KAN.  725,  FUIXAM  ▼.  ABRAHAMS 

Partnership— Firm  dehts.— Cited  in  Williams  v.  Muthersbaugh,  29  Kan. 
730«  holding  that  suit  may  be  brought  against  one  or  more  partners  on  the  firm's 
debts. 

Cited  in  note  in  43  Am.  St.  Rep.  366,  on  rights  and  remedies  of  partnership 
creditors. 

Same— Liability  of  individual  partner.-^ited  in  Crane  y.  Ring  &  Smith, 
48  Kan.  58,  28  Pac.  1010,  holding  that  a  judgment  was  properly  rendered  against 
a  member  of  a  partnership  for  goods  purchased,  although  he  may  not  have  pur- 
chased the  goods  individually,  but  only  as  a  member  of  the  firm. 

• 

Same— Partnersliip  and  individaal  creditors.— Cited  in  Re  Wilcox  (D. 
C.)  94  Fed.  84,  holding  that,  where  a  member  of  a  partnership  is  adjudged  bank- 
ropt  in  his  individual  capacity,  creditors  of  the  firm  are  not  entitled  to  receive 
dividends  out  of  his  separate  estate  until  his  individual  creditors  have  been  paid 
in  full. 

29  KAH.  730,  WIIXIAMS  ▼.  MUTHERSBAUGH 

Partnership— Partnership  and  individnal  oreditors*— Cited  in  FuUam, 
&  Co.  y.  Abrahams  &  Epstine,  29  Kan.  725,  on  the  rights  of  creditors  of  a 
partnership  and  creditors  of  an  individual  partner.  ^ 

Cited  in  note  in  46  Lk  R.  A.  486,  on  levy  on  partnership  property  for  debt  of 
partner. 
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tenie— Indivldiua  Uabllitj  of  partner .-^i ted  in  Crane  v.  Ring  &  Smith. 

48  Kan.  58,  28  Pac.  1010,  holding  that  a  judgment  was  properly  rendered  hgBinst 
a  member  of  a  partnership  for  goods  purchased,  although  he  may  not  haye  pur- 
chased the  goods  individually,  but  only  as  a  member  of  the  firm. 

Cited  in  note  in  25  L.  H.  A.  645,  on  attachment  of  individual  property  of  part- 
ner for  fraud  of  copartner. 

Revle^  of  deoUdona  of  Jnstioes  of  the  peace.— Cited  in  Washer  y.  Camp- 
bell, 40  Kan.  747,  21  Pac.  671,  discussing  the  right  to  take  cases,  including  at- 
tachmeut  or  garnishment  proceedings,  from  a  justice  to  a  district  court  on  peti- 
tion in  error. 

Joint  and  several  oontraets.— Cited  in  Bank  of  Topeka  y.  Eaton  (C.  G.) 
95  Fed.  355,  holding  that  Gen.  St.  Kan.  1889,  par.  1098,  providing  that  all 
contracts  which  by  the  common  law  are  joint  only  shall  be  construed  to  be  joint 
and  several,  aftects  all  contracts  made  in  the  state  and  with  reference  to  its 
laws,  though  sued  on  in  another  jurisdiction. 

29  KAN.  736,  EVANS  ▼.  LAFE.TTH 

Instmctions  already  siTen.— Cited  in  Missouri  Pac.  Ry.  Co.  y.  Johnson. 
44  Kan.  660,  24  Pac.  1116,  holding  that,  where  the  court  has  already  instructed 
fully  on  a  question,  a  special  instruction  relating  thereto  is  properly  refused. 

29  KAN.  739,  STATE  ▼.  ESTABROOK 

29  KAN.  746,  SWORD  ▼.  WICKERSHAM 

29  KAN.  750,  ST.  LOUIS,  FT.  S.  A  W.  R.  CO.  ▼•  MARTIN 

Eminent  domain— Necessity  for  taking.— Cited  in  Jockheck  ▼.  Board  of 
Com'rs  of  Shawnee  County,  53  Kan.  780,  37  Pac.  621,  holding  that,  where  the 
district  court  has  decided  that  a  necessity  exists  for  taking  land  in  condemna- 
tion proceedings  the  Supreme  Court  will  not,  on  appeal,  review  such  determina- 
tion. 

Same*-Gosts.— Cited  in  note  in  36  L.  R.  A.  (N.  S.)  629,  on  liability  for  costs 
on  appeal  from  award  in  condemnation. 

29  KAN.  766,  UNDH  ▼.  GROWLET 

New  trial— Review.— Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  t.  Brown,  61 
Kan.  6,  32  Pac.  630;  Rowell  v.  Cedarvale  Oil,  Gas  &  Mining  Co.,  81  Kan. 
392,  105  Pac.*  691— holding  that  where  a  motion  for  a  new  trial,  made  on  several 
grounds,  is  sustained  generally,  and  the  record  does  not  show  on  which  ground 
the  ruling  was  made,  the  Supreme  Court  will  not  reverse,  unless  it  appears  that 
it  cannot  be  justified  on  any  of  the  grounds;  Sutter  v.  International  Harvest 
Co.  of  America,  81  Kan.  452,  100  Pac.  29,  holding  that,  on  appeal  from  an 
order  granting  a  new  trial,  the  order  ^"ill  be  reversed,  where  the  sole  ground 
on  which  it  was  granted  is  untenable,  unless  the  record  shows  that  the  motion 
ought  to  have  been  sustained  on  some  other  ground. 

Same— Chrounds.— Cited  in  Sovereign  Camp,  Woodmen  of  the  World,  v.  Thie- 
baud,  65  Kan.  332,  69  Pac.  348,  holding  that  it  was  error  to  grant  a  new  trial, 
on  the  ground  of  the  insufficiency  of  the  evidence,  where  the  uncontradicted  evi- 
dence supported  the  verdict;  Thompson  v.  Seek,  84  Kan.  674,  115  Pac.  397, 
holding  that  newly  discovered  cumulative  evidence,  not  affecting  the  result,  is 
not  ground  for  new  trial. 

Partnersmp— Aatliority  of  partners.— Cited  in  note  in  48  Am.  St.  Rep. 
439,  440,  as  to  when  partnership  is  bound  by  loan  effected  by  one  member. 
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3^9  KAH.  762,  STATE  ▼.  HUNT 

lAtozi«atins  liquors— Xnformatlim.— Cited  in  State  ▼.  Teissedre,  30  Kan. 
476,  2  Pac  108;  State  y.  Crimmins,  31  Kan.  376,  2  Pac.  574— on  the  suffi- 
ciency of  a  coont  in  an  information  for  the  sale  of  intoxicating  liquors. 

SMoaa— Sales  hj  drngsist's  iaerk.~Gited  in  State  v.  Copp,  34  Kan.  522, 
9  Pac.  233,  on  the  unlawfulness  of  a  sale  of  intoxicfiting  liquor  by  the  clerk 
of  a  druggist 

Sajsie— Sales  bj  assooiation.— Cited  in  State  v.  Horacek,  41  Kan.  87,  21 
Pac  204,  3  L.  R.  A.  687,  on  the  liability  of  an  association  for  the  illegal  saie 
of  beer  to  its  members. 

SO  KAN.  765,  HIATT  ▼•  PARKER 

Prayer  for  relief— Deiaiirrer.— Cited  in  Wood  ▼.  Cross,  8  Kan.  App.  42, 
54  Pac.  12,  holding  that  it  is  not  ground  for  a  demurrer  that  the  prayer  for 
relief  in  a  petition  is  not  in  proper  form;  Oklahoma  Gas  &  Electric  Co.  v. 
Lakert,  16  Okl.  397,  84  Pac.  1076,  holding  that  the  fact  that  a  prayer  for  relief 
in  a  petition  is  defective  is  not  ground  for  a  demurrer. 

Saaie— Part  of  statement  of  eanse  of  action.— Cited  in  Donovan  v.  Mc- 
Devitt,  36  Mont.  61,  92  Pac.  49,  holding  that  the  prayer  is  no  part  of  the  state- 
ment of  a  cause  of  action. 

CoaTeyaaee  in  consideration  for  snpport^-^ited  in  note  in  130  Am.  St. 
Rei>.  1042,  on  conveyances  in  consideration  of  support. 


WBST  PUBLUHIIfe  00.,  PRXMTBRS,  ST.  PAUL.  MUm. 


^      ' 


•  REPORTS 


OF 


CASES  ARGUED  AND  DETERMINED 


m  THB 


SUPREME  COURT 


OF 


MONTANA  TERRITORY 


«BOM  DBCEMBBR  TBRM,  1868,  TO  JANUABT  TBRM.  1878,  INOLUBIVB. 


By  HENRY  N.  BLAKE 


VOLUME  I. 


WITH  NOTES  ON  MONTANA  REPORTS 


SAN  FRANCISCO,  CAL.: 

BANCROFT-WHITNEY  COMPANY,  PUBLISHERa 

1911 


BnteredfMOordinff  to  tlM  act  of  Oongrefls,  In  the  year  eighteen  hundred  andsev«otf -tlkree 

BY  HBNKT  N.  BLARB, 
In  the  office  of  the  Ubrariao  of  OongveaB,  at  Washloffton. 


COPYKIOOT,  1911 
BY 

BANCBOPT-WHITNBY  Oa 


JUDGES  OF  THE  SUPREME  COURT 


VBOX  THB  OBGANIZATION  OF  THE  TERRITORY  AND  DURING  THE  TDfl 

OF  THESE  REPORTS. 


Chibf  JnSTiCiS : 

Hoir.  HEZEKIAH  L.  HOSMER,  - 
HENRY  L.  WARREN,     - 
DBCIXJ8  S.  WADE,       -       - 


•» 


»» 


AsBOCiATB  JusnoBs: 

How.  liORENZO  P.  WILLISTON, 
LYMAN  K  MUN80N, 
HIRAM  KNOWLES, 
GEORGE  G.  SYMES, 
JOHN  L.  MURPHY, 
FRANCIS  G.  SERVIS, 


14 
(4 
•  4 

•« 


Appointed  : 

June  30, 1864. 

JuiiT  18, 1868,  vice  HosKSR. 

Maroh  17, 1871,  vioe  Wabben 

Appoint  Ai> : 

June  22, 1864. 

Mabch  11, 1866. 

July  18, 1868,  vioe  WiijLIBTob 

April  5, 1869,  vice  Munson. 

January  27, 1871,  vioe  SyiiBS 

Sept.  21, 1872,  vioe  Murphy. 


OFFICERS  OF  THE  SUPREME  COURT 

traOM.  THE  ORGANIZATION  01    THE  TERRITOBY. 


Clerks: 


A.  M.  TORBET,    - 
J.  AIXEN  HOSMER, 
LUCroS  S.  PECK, 
ISAAC  R  ALDBN, 


Appointed  May  17, 1865. 

August  6, 1866. 
June  12,  1867. 
January  18,  18791. 


It 


it 


tt 


United  States  Marshals: 

GEORGE  M.  PINNEY,       -       -       -       - 

NEir.  HOWIE, 

WILLIAM  F.  WHEELER,  ... 


Appointed  February  20,  1866 
'*  March  18,  1867. 

'*  Dboembbr  21, 1869. 


United  States  Attorneys: 

EDWARD  B.  NEALLEY,       -       -       -       -    Appointed  June  22,  1864. 

April  20,  1867. 
July  11,  1868. 
April  22,  1869. 
March  8,  1871. 
May  17,  1872. 


M08E8  TEALE,    ... 
ALEXANDER  B.  MAYHBW, 
HENRY  N.  BLAKE,    -       - 
CORNELIUS  HEDGES,  -       - 
MERRITT  C.  PAGE,    .       - 


HENRY  N.  BLAKE,  appointed  January  9,  1872^ 


RULES  OF  THE  SUPUEME  COURT. 


Adopted  at  ih$  January  Tertn  thereof,  A»  D.  1871. 

L  In  all  oases  where  an  appeal  is  perfected,  and  the  statement 
settled  (if  there  be  one)  twenty  days  before  the  oommencemeut  of 
the  next  snoceeding  term  of  this  conrt,  the  transcript  of  record 
shall  be  filed  on  or  before  the  first  day  of  such  term. 

II.  If  the  transcript  of  the  record  is  not  filed  within  the  lime 
prescribed,  the  appeal  may  be  dismissed,  on  motion,  upon  satis- 
fiustory  eyidenoe  of  such  omission. 

A  cause-  so  dismissed  may  be  restored  during  the  same  term,  upon 
good  cause  shown,  on  notice  to  the  respondent. 

III.  On  such  motion  to  dismiss  the  appeal,  there  shall  be  pre- 
sented the  certificate  of  the  clerk  below,  under  the  seal  of  the  courts 
certifying  the  amount  or  character  of  the  judgment  or  order 
appealed  Arom;  the  date  of  its  rendition;  the  fact  and  date  of  the 
filing  of  the  notice  of  appeal;  the  fact  and  date  of  filing  the  under- 
taking on  appeal;  the  fact  and  time  of  settlement  of  the  statement, 
if  there  be  one;  and  also  that  the  appellant  has  receiyed  a  duly 
certified  transcript,  or  that  such  transcript  has  not  been  requested 
by  appellant ;  or,  if  requested,  that  appellant  has  not  paid  the  fees 
therefor,  if  such  payment  have  been  demanded. 

IV.  All  transcripts  of  records  hereafter  sent  to  this  court  shall 
be  on  paper  of  uniform  size,  according  to  a  sample  to  be  furnished 
by  the  clerk  of  this  court,  with  a  blank  margin  one  and  a  half 
inches  wide,  at  the  top,  bottom  and  side  of  each  page,  and  all 
pleadings,  proceedings  and  evidence  shaU  be  chronologically  arranged, 
and  the  pages  of  the  transcript  shall  be  numbered,  and  but  one  side 
of  the  leaves  shall  be  written  upon. 

v.  Each  transcript  shall  be  prefaced  with  or  have  annexed  an 
alphabetical  index  to  its  contents,  specifying  the  page  of  each 
separate  paper,  order  or  proceeding,  and  of  the  testimony  oi  each 
witness,  and  shall  have  blank  or  fly  sheet  covers. 
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3au8e  the  requisite  copies  to  be  made^  and  in  case  either  party  shall 
fail  to  furnish  such  copy  to  the  opposite  party,  as  required  by  this 
rule,  he  diall  be  deemed  to  waive  his  right  to  argue  such  cause 
orally,  except  by  consent;  and  no  brief  of  his  points  and  authori« 
ties,  not  filed  in  accordance  with  this  rule,  will  be  considered  by 
the  court,  except  after  at  least  one  day's  notice  of  the  filing  of  the 
same  to  the  opposite  party,  who  shall  have  such  time  aa  may  be 
allowed  by  the  court,  after  the  filing  thereof,  to  file  a  reply  thereto. 

XIX.  When  briefs  or  arguments  are  filed^  one  copy  shall  be 
delivered  to  the  adverse  party,  one  to  each  of  the  justices,  and  one 
to  the  reporter. 

XX.  No  more  than  two  counsel  will  be  heard  upon  a  side,  and 
not  over  one  and  a  half  hour  on  a  side  for  argument  will  be  allowed, 
unless  permission  be  asked  and  allowed  before  the  argument  com* 
menoes. 

XXI.  The  records  and  reports  must,  in  all  caseet,  show  whether  a 
decision  was  made  by  a  full  bench,  and  which  of  the  judges,  if 
either,  dissented  therefrom. 

XXII.  When  the  court  takes  a  case  under  advisement,  it  shall 
file  its  opinion  at  the  next  teim  thereafter.  No  cause  is  decided 
until  the  opinion  in  writing  is  filed  with  the  clerk. 

XXIII.  In  any  case,  if  the  court  is  satisfied  from  the  record  that 
the  appeal  was  taken  for  delay,  such  damages  shall  be  awarded  as 
may,  undei  the  circumstances,  be  proper,  and  as  shall  tend  to  pre- 
vent the  taking  of  appeals  for  delay. 

XXIV.  Appeals  in  criminal  cases  shall  take  precedence  of  aU 
other  business. 

XXV.  When  a  judgment  of  the  supreme  court  is  rendered,  such 
judgment  and  the  opinion,  when  finally  connected,  must  be  recorded, 
and  a  certified  copy  of  the  judgment,  with  proper  instructions, 
must  be  forthwith  remitted  to  the  clerk  of  the  district  court  in 
which  the  judgment  appealed  from  was  rendered,  and  a  copy  of  the 
opinion  shall  be  remitted,  upon  application  of  either  party,  and 
payment  of  the  costs  thereof,  within  ten  days  after  the  close  of  the 
term  at  which  such  opinion  was  filed. 

XXVI.  In  case  any  justice  of  this  court,  while  holding  a  district 
court,  shall  refuse  to  allow  an  exception,  or  to  certify  to  a  statement^ 
in  accordance  with  facts,  upon  presentation  to  this  court,  or  to  any 
two  justices  thereof,  in  vacation,  of  a  petition  verified  by  the  affi- 
davit of  any  person  aggrieved  thereby,  or  by  the  attorney  of  such 
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person,  this  courts  or  such  justices  thereof^  shall,  if  sufficient  reason 
Appear  therefor,  sign  an  order  granting  leave  to  such  person  to 
proTe  the  facts  in  relation  to  such  exception  or  statement  Saoh 
proof  shall  be  made  by  deposition,  taken  after  three  days'  notice  to 
the  opposite  party,  or  his  attorney,  of  the  time  and  place  of  taking 
the  Bame,  which  shall  contain  a  copy  of  the  order  granting  such 
leave,  and  within  ten  days  after  the  taking  of  such  depositions  shall 
^  concluded,  the  opposite  party  may,  after  like  notice  and  in  like 
iKianner,  take  depositions  of  witnesses  in  relation  thereto.  Snoh 
dex>ositions  shall  be  taken  and  certified  before  the  same  persons  and 
^u  the  same  manner,  in  all  respects,  as  is  provided  by  law  in  the 
^^*8e  of  depositions  taken  within  this  territory. 

XXYII.  All  motions  for  rehearing  shall  be  in  writing,  and  filed 
^thin  three  days  after  the  judgment  is  rendered  or  order  made^ 
^d  daring  the  term  at  which  the  judgment  or  order  is  rendered  or 
^ade. 

^^VllI,  No  transcript  or  paper  filed  in  a  cause  shall  be  taken 
^m  the  court  room  or  clerk's  office,  except  by  written  order  of  the 
^^r^  or  one  of  the  justices.         , 

^^X2.  The  party  filing  the  transcript  shall  be  primarily  liable 
^^ooato.  In  no  civil  case  shall  the  clerk  be  required  to  remit  Qk% 
^  I^c^;per8  until  the  costs  aocrned  in  this  court  are  paid. 

Rules  adapted  at  the  August  TerrOy  A.  D.  1871. 

-^Vt  or  before  filing  the  transcript  in  each  case  on  appeal,  the 

^*^^y  6lin^  the  same  shall  deposit  with  the  clerk 'the  sum  of  twenty- 

®  ^  cellars,  to  be  applied  on  the  payment  of  the  costs  in  this  court 

.   j^"     In  all  cases  at  law  in  which  the  supreme  court  has  original 

^^iction,  the  prmcipe  for  a  summons  shall  specify  the  rule  day 

^  ^    which  the  summons  shall  direct  the  defendant  to  appear;  and 

^    ^^  before  such  day  the  declaration  shall  be  filed ;  and  at  the  rule 

^^      ^«xt  succeeding,  except  upon  an  order  or  notice  from  a  justice 

Y  ^18  court,  the  defendant  shall  plead  to  the  same. 
^  I   '^X.  In  cases  commenced  in  this  court,  which  may  be  tried  before 
^j^^tice  of  the  supreme  court,  while  holding  a  district  court  in  hia 
!^^^^ct,  the  clerk,  upon  the  application  of  either  party,  shall  send 


certify  the  case  and  papers  to  the  court  below,  where,  upon 
.T^^^^nable  notice  to  the  other,  either  party  may  bring  the  case  to 
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*  Deeesisd.  t  Bemored  from  Territory. 
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PREFAOB. 


Thb  Territory  of  Montana  was  organized  by  the  act  of 
GongresSi  approyed  May  36,  1864.  The  ninth  section  of 
this  act  yests  the  jndioial  power  in  a  snpreme  court,  dis- 
trict oonrts,  probate  courts  and  justices  of  the  peace.  The 
supreme  court  consists  of  a  ohi^  justice  and  two  associate 
justices. 

The  first  term  of  the  supreme  court  of  Montana  was  held 
in  Virginia  City,  the  "seat  of  government '*  of  the  Terri- 
tory, and  commenced  on  May  17,  1866.  During  the  terms 
that  were  held  from  May,  1860,  to  December,  1868,  the 
opinions  of  the  court  in  the  cases  that  were  determined 
were  rarely  delivered  in  writing*  Orders  were  generally 
made  that  the  judgment  of  the  court  below  should  be 
affirmed  or  reversed.  Written  opinions  were  filed  in  every 
case  that  was  decided  from  the  December  term,  1868,  to  the 
January  term,  1878.  The  records  of  the  court  before  the 
December  term,  1868,  are  imperfect,  and  the  pleadings, 
briefs  and  x>&per8,  in  a  majority  of  the  causes  that  were 
heard  before  this  term,  cannot  be  found.  For  these  reasons 
this  volume  contains  a  report  of  the  cases  which  were 
argued  and  determined  in  the  supreme  court  of  the  Ter- 
ritory fhxrn  the  December  term,  1868,  to  the  January  term, 

187a 

The  act  of  the  legislature,  that  provides  for  the  reporting 
of  the  dedflionB  of  the  supreme  court,  was  approved  Janu- 
ary 4)  1873.  The  second  section  provides  that  ^^  the  report 
of  such  cases  shall  contain  concise  notes  of  the  points 
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decided,  a  statement  of  the  facts  taken  from  the  record, 
when  the  same  are  not  fully  given  in  the  opinion  of  the 
court,  the  names  of  the  counsel,  and  the  opinion  of  the 
court."  In  addition  to  the  duty  of  reporting  the  ^' names 
of  the  counsel,"  an  abstract  of  the  briefs  of  the  counsel  has 
been  prepared.  ,  In  performing  this  labor  the  reporter 
regrets  that  he  has  been  compelled  to  do  an  injustice  to  the 
attorAeys  by  publishing  a  digest  in  Hen  of  their  itiguments. 
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CASES 


ABOUED  AND    DETERMIN^ID 


SUPREME  COURT 


AT  THM 

DSOBMBXR  TBAM,  1868,  HBLD   IN  VIBQINIA  OITT 


Present : 

Hov.  HBNBT  L.  WABRfilN',  Chisf  Jubtiob. 
Hon.  HTRAM  KNOWLES,  Asbooiatb  Juanos. 


Thomas,  appellant,  v.  Smith,  Treasurer  of  Deer  Lodge 

County,  respondent. 

Pbagtice— rmindamus  —  appeal  from  order  on  referee* 8  report.  No  appeal  lies 
from  an  order  of  the  district  oourt  setting  aside  the  report  of  a  referee  upon 
an  application  for  a  writ  of  mandate. 

Practice — nuindamus — reference  —  must  be  detei-mined  by  court.  The  d  i stric t 
ooort  cannot  refer  an  application  for  a  writ  of  mandate,  but  must  ^rant  or 
deny  the  same  before  an  appeal  can  be  taken. 

VAi*n>iTY  of  statute  relating  to  county  bonds.  The  act  approved  November  2U, 
1867,  authorizing  county  oommissioDers  to  call  in  all  outstanding  orders 
against  the  treasury  of  their  respective  counties,  and  issue  bonds  in  lieu 
thereof,  is  valid. 

Power  of  commissioners  in  issuing  county  bonds.  The  county  commissioners 
of  a  county  cannot  requLi*o  the  holders  of  the  evidences  of  its  indebtedness 
to  surrender  the  sailie.  The  act  approved  No\'eniber  22,  1887,  confers  upon 
ooanty  oommissionerB  the  power  to  issue  bonds  in  the  place  of  outstanding 
orders  which  have  been  voluntarily  presented  for  that  purpose. 
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Btatutb  relaMnir  to  payment  of  o  mnty  warranttt not  repealed.  The  ftot  approved 
NoTember  19, 1867,  entitled  **  An  act  defining  the  duties  of  ooonlT'  treas- 
nren,  and  the  payment  of  oountj  warrants,"  is  not  repealed  bj  the  act 
relating  to  oounty  bonds,  approved  November  22, 1867. 

Duty  of  county  tretuwrer  —  power  of  county  commisMoners.  The  treasarer 
most  p«j,  upon  county  warrants,  money  in  the  treasury  of  the  ooub^  frhioh 
is  not  otherwise  appropriated  by  law.  An  order  forbidding  the  treaanrer 
to  pay  suoh  warrants,  passed  by  the  county  commissioners,  is  void. 

Appeal  from  the  District  Court  of  the  Second  District, 

Deer  Lodge  County. 

Thomas  applied  to  the  district  court  of  the  second  district 
for  a  peremptory  writ  of  mandate  on  April  18, 1868,  to  com- 
pel Smith,  the  treasurer  of  Deer  Lodge  county,  to  pay  a 
certain  warrant  After  the  answer  and  replication  had  been 
filed  the  following  order  was  made  by  the  court : 

«  April  Term,  1868 ;  May  12,  1868. 

"W.   W.  Dixon,  Esq.,  an  attorney  at  law,  is  hereby 

appointed  referee  in  the  application  of  J.  M.  Thomas  for  a 

writ  of  mandamus  against  Addisbn  Smith,  treasurer  of  Deer 

Lodge  county,  to  report  both  the  facts  and  the  law  in  the 

case ;  to  make  his  report  in  twenty  days. 

''J/a2/12, 1868. 

"L.  P.  WiLLiSTON,  Judged 

The  referee  made  his  report  on  May  30, 1868,  in  favor  of 
Thomas. 

On  February  22, 1868,  the  board  of  county  commissioners 
of  Deer  Lodge  county  passed  the  following  order,  which  Is 
referred  to  in  the  opinion  of  the  court : 

"  It  is  hereby  further  ordered  by  the  board  of  county  com- 
missioners that  the  treasurer  shall  not  pay  any  moneys  out 
of  the  county  treasury,  for  the  purpose  of  paying  off  any 
unpaid  county  warrants  that  may  have  been  issued  prior  to 
the  first  day  of  February,  1868 ;  neither  shall  he  take  in 
payment  of  taxes  or  licenses  any  warrantT  that  may  havn 
been  issued  previous  to  the  date  above  named. 

"  February  22,  1868. 

''G.  J.  Lucas, 

*'  Chairman  Board  County  Gonmdssioners.^^ 


Thomas  v.  Smith.  28 

^51'de  ^v^^  June  term,  1868,  the  court,  Williston,  J.,  set 
Th%  ^^  report  of  the  referee,  and  Thomas  appealed. 
^^     ^ts  are  fully  stated  in  the  opinion. 

^  A  Spratt  and  L.  MoMubtry,  for  appellant. 


K> 


^\>ellant  presented  his  warrant  to  the  treasurer  of  Deer 
Lodge  county  for  payment  on  May  9,  1866,  and  April  17, 
1868.  On  the  last  day  the  treasurer  had  moneys  in  his 
hands  sufficient  to  pay  appellant's  warrant  and  refused  to 
pay  it.  Appellant  presented  his  warrant  under  section  8, 
page  618,  act  1866,  and  registered  it  under  sections  2  and  3 
of  the  act  of  1867,  page  59,  approved  November  19,  1867. 

The  first  question  is,  the  proper  construction  of  the  act 
approved  November  22,  1867,  page  234,  providing  for  the 
bonding  of  county  warrants.  Appellant  contends  that  this 
act  only  authorizes  the  county  commissioners  to  call  in  the 
outstanding  indebtedness,  and  to  fund  or  bond  so  much 
of  said  indebtedness  as  may  be  presented  to  the  treasi>rer 
of  the  county  for  that  purpose  by  the  holders  thereof.  The 
holders  of  the  warrants  cannot  be  compelled  to  bond  or  fund 
them.  The  county  commissioners  cannot  prohibit  the 
treasurer  from  paying  any  warrants.  This  act  is  not  repug- 
nant to  the  acts  of  February  9,  1866,  and  November  19, 
1867,  cited  above.  These  acts  relating  to  the  same  subject- 
matter  must  be  construed  together. 

Repeals  by  implication  are  not  favored  by  law.  Sedg. 
Stat  and  Const.  Law,  127  et  seq.;  6  Abb.  N.  Y.  Dig.  93, 
§§  199,  200,  201  and  202. 

If  these  acts  can  subsist  together  the  courts  will  uphold 
the  prior  law.  Sedg.  Stat,  and  Const.  Law,  1^  et  seq.^ 
247 ;  Merrill  v.  Oorham,  6  Cal.  41. 

The  intention  of  the  legislature  is  to  be  searched  for  in  the 
vords  of  the  statute.  Sedg.  Stat,  and  Const.  Law,  24S  A 
seq.;  5  Abb.  N.  Y.  Dig.  79,  §  31. 

The  law  under  which  appellant  presented  his  warrant 
formed  part  of  the  contract  between  him  and  the  county 
010  right  to  receive  payment  became  vested  when  he  com- 
A^  ^th  the  law.    lie  l^^ature  cannot  by  any  subse- 
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quent  act  impair  its  obligation  by  requiring  other  conditions 
to  be  performed,  which  were  not  required  by  the  law  of  the 
contract  itself.     Robinson  v.  Magee^  9  Cal.  81. 

The  previous  acts  of  the  legislature,  providing  that  appel- 
lant's  warrant  should  be  paid  in  the  order  of  its  presentation 
or  registry,  appropriated  the  county  funds  to  that  purpose. 
The  county  commissioners  cannot  change  this  order  of 
payment.    Laforge  v.  Magee^  6  Cal.  285. 

The  act  of  November  22,  1867,  authorizing  the  funding  of 
county  indebtedness,  is  unconstitutional  and  void.  It 
delegates  to  the  county  commissioners  legislative  powers. 
17  Mo.  530. 

The  order  of  the  county  commissioners,  forbidding  the 
treasurer  to  pay  warrants  issued  prior  to  February  1,  1868, 
is  void.  It  is  an  exercise  of  legislative  power.  It  repeals 
and  annuls  the  acts  of  the  legislature.  No  such  power  is 
conferred  upon  the  commissioners  by  any  statute. 

yhe  act  of  November  22, 1867,  and  the  orders  of  the  county 
commissioners  thereunder,  impair  the  obligation  of  the  con- 
tract between  the  county  and  the  holders  of  warrants. 
Robinson  v.  Magee^  9  Cal.  81 ;  Laforge  v.  Magee^  6  id. 
286,  650 ;  17  Mo.  530. 

What  is  termed  the  policy  of  the  government,  with  regard 
to  any  particular  legislation,  is  generally  a  very  uncertain 
thing.  Sedg.  Stat,  and  Const.  Law,  308 ;  Hodden  v.  The 
Collector,  5  Wall.  111. 

Sharp  &  Napton  and  J.  C.  Robinson,  for  respondent. 

The  decision  of  the  court  below  in  setting  aside  the  report 
of  the  referee  is  correct.  It  is  clearly  settled  that  it  is  not 
necessary  to  the  repeal  of  a  law  that  it  should  be  done  in 
terms,  nor  that  one  law  should  be  directly  repugnant  to  the 
other.  1  Kent' s  Com.  462 ;  Pierpord  v.  Qranch,  10  Cal.  316  ; 
Sacramento  v.  Bird,  15  id.  295  ;  Appeal  of  N,  B,  &  M.  R. 
R.  Co.,  32  id.  515. 

The  intention  of  the  legislature,  when  it  can  be  ascer- 
tained, must  govern  in  the  construction  of  statutes.    That 
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intention  mast  be  gathered  from  the  act  itself.  Sedg.  Stat, 
and  Const.  Law,  229-234,  293-298;  achofidd  v.  White,  7 
Cal.  400 ;  Smith  Stat,  and  Const  Law,  649 ;  Knowles  v. 
Teates,  31  Cal.  86. 

Where  there  are  two  statutes  of  different  dates  upon  the 
same  subject,  and  full  force  and  effect  cannot  be  given  to 
both,  the  latter  operates  as  a  repeal  of,  and  destroys  the 
force  and  effect  of  the  former.  Whenever  a  power  is  given 
b J  statute,  every  thing  necessary  to  attain  the  end  is  implied. 
1  Kent's  Com.  624. 

The  act  of  November  22,  1867,  gives  the  commissioners 
the  authority  to  call  in  all  indebtedness.     Webster  defines 
authority  to  be  legal  power,  or  a  right  to  command  or  to  act, 
as  the  authority  of  a  prince  over  subjects,  etc.    The  inten- 
tion of  the  legislature  in  making  the  law  of  November  22, 
1867,  was  to  prescribe  the  only  mode  of  payment.    It  not 
only  gives  the  authority  referred  to,  but  further  provides 
that  all  bonds  shall  draw  interest  and  be  paid  in  seven  years. 
The  creditors  are  compensated  for  the  delay  in  enforcing 
their  remedy.     It  cannot  be  that  it  was  only  intended  to 
empower  the  commissioners  to  fund  or  not,  at  the  pleasure 
of  the  scrip  holder.    If  so,  they  would  have  been  allowed 
to  bond  on  the  best  terms  they  could.     They  must  pay 
Hfteeix  per  cent  per  annum  interest.     Appellant's  construc- 
tton   would  simply  give  commissioners  the  power  to  com- 
promise the  county  indebtedness  and  borrow  money,  which 
tkejr    can  do  under  the  acts  of  1865,  page  500,  section  14. 
Section  8  of  the  acts  of  1865,  page  618,  is  in  conflict  with 
sections  3  and  6  of  acts  of  1867,  page  234. 

There  was  no  necessity  for  a  repealing  clause  as  the  bond 
^^S  act  was  ineffectual  until  acted  upon  by  the  county  com- 
missioners. The  commissioners  have  ordered  the  bonding 
^f  the  county  warrants  under  the  law,  and  declared  that 
*^®y  ^will  only  pay  by  Y)onding,  which  renders  the  law 
OTecttxal.  The  subject  of  this  action  is  included  in  the  war- 
^nts  ^hus  ordered  bonded. 
'^^  sustain  both  acts,  as  contended  for  by  appellant,  would 
^Jitu^Jly  render  the  last  of  no  effect  whatever.  A  statute 
OL.  T  — 4. 


26  Thomas  t.  Smith.  [Dec.  T.. 

Bhould  never  be  ao  consti-ued  as  to  render  it  a  anility. 
Smith  Stat,  and  Const.  Law,  §§  671,  672. 

Remedial  statutes  shonld  be  lai^ly  and  liberally  con- 
Btnied.     Smith  Stat,  and  Const.  Law,  §§  547,  709,  710. 

The  legislature  has  the  right  to  alter  the  remedy',  if  it  doey 
not  thereby  impair  the  right  and  make  the  remedy  hardh' 
worth  pursuing.  Sinith  v.  Morse,  9  Cal.  549.  The  legisla 
ture  may  fond  the  debt  of  a  county.  Uunsacker  v.  Borden, 
S  Cal.  288 ;  Chapman  v.  Morris,  38  id.  394. 

The  record  shows  that  appellant's  right  never  became 
Tested. 

The  legislature  did  not  delegate  legislative  power  to  the 
county  commissionera  in  leaving  it  disci-efionary  with  them 
to  fund  the  county  indebtedness.  Blanding  v.  Burr,  13 
Cal.  358;  Qhapman  v.  Morrin,  38  id.  394. 

County  commissioners  understand  the  wants  of  their 
county  better  than  the  legislature.  Tlie  action  of  the  com- 
missioners was  not  legislative  in  its  character,  but  simply 
ministerial.  They  complied  strictly  with  the  funding  act. 
JJpham,  V.  SuperBtsors  Sutter  County,  8  Cal.  378  ;  Emery 
V.  San  Francisco  Gas  Co.,  38  id.  348. 

Any  one  interested  conld  have  compelled  the  commis- 
Bionersto  fund  if  they  had  refused.  City  of  New  York  v. 
Fitrze,  3  Hill,  612. 

Warren,  C.  J.  This  was  an  application  on  the  affidavit 
of  appellant  to  obtain  a  writ  of  peremptory  mandamus  out 
of  the  district  court  of  the  second  judicial  district,  in  and 
for  the  county  of  Deer  Lodge,  directed  to  the  respondent, 
treasurer  of  said  county,  to  compel  the  payment  out  of  the 
county  treasury  to  appellant  of  county  warrant  numbered 
364,  drawn  by  the  county  commissioners  of  that  county  on 
the  treasurer  for  the  sum  of  $213.29,  payable  to  C.  E.  Irvine 
or  order,  out  of  any  moneys  in  the  treasury  of  said  county, 
and  dated  May  9,  1866. 

Tlie  affidavit  alleges  lag^  ownership  of  the  warrant  by 
ai)pellant,  its  presentation  on  the  9th  day  of  May,  1866, 
to  the  then  treasurer  for  payment,  and  non-payment  for 
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want  of  funds,  and  avers  that  afterward  money  was  received 
by  the  respondent  as  such  treasurer,  which  was  appro- 
priated by  law  to  the  payment  of  said  warrant ;  and  that 
appellant,  on  April  17,  1868,  presented  same  to  respondent, 
who  had  previously  as  such  treasurer  received  money 
appropriated  by  law  to  pay  said  warrant,  for  payment,  and 
who  then  refused  to  pay  same. 

Some  matters  of  practice  hereafter  noticed  make  it  neces- 
sary to  detail  the  history  of  the  case. 

In  his  amended  answer  respondent  specially  denies  : 

1.  That  he  had  at  the  time  of  answering,  or  had  had  since 
the  commencement  of  the  action,  any  money  in  his  hands  or 
custody  appropriated  by  law  to  payment  of  the  warrant ;  and, 

2.  That  he  had  at  any  time  received  any  money  appro- 
priated by  law  to  payment  of  same. ' 

For  Ixirther  answer  he  seta  up  the  act  of  the  legislative 
assembly,  entitled  "  An  act  to  authorize  the  county  commis- 
sioners of  the  several  counties  of  the  Territory  of  Montana 
to  fund  the  debt  of  their  respective  counties,"  approved 
November  22, 1867,  and  two  orders  made  under  color  of  that 
act  by  the  board  of  county  commissioners  of  Deer  Lodge 
county,  which  are  set  out  in  the  answer,  the  first  bearing 
date  February  1,  1868,  and  the  other  February  22,  1868. 
The  first  order  recites  that  the  commissioners,  deeming  it  for 
the  interest  of  Deer  Lodge  county  that  all  the  outstanding 
orders  against  the  treasurer  of  said  county  be  called  in,  do 
order  that  all  outstanding  orders  against  the  treasurer  of 
said  county  be  called  in,  and  that  bonds,  with  coupons  pay- 
able semi-annually,  be  issued  in  lieu  thereof,  by  virtue  of,' 
and  in  conformity  with,  the  act  of  the  legislative  assembly 
of  November  22,  1867 ;  and  further,  that  $3,000  be  set  apart 
from  the  ordinary  revenue  of  the  county  for  the  year  1868, 
for  the  payment  of  the  outstanding  bonds  against  the  treas- 
ury of  said  county  and  the  interest  thereon.  The  second 
order  forbade  the  county  treasurer  to  pay  any  money  out 
of  the  treasury  for  the  purpose  of  paying  off  any  unpaid 
county  warrants  issued  prior  to  February  1,  1868,  or  to 
receive  such  warrants  in  payment  of  taxes  or  licenses. 


«J8 


Thomas  «.  Smith. 


[Dec.  T., 


.A., Ml     , 


The  answer  avers  that  botli  these  orders  of  the  board  were 
made  prior  to  the  presentation  of  the  warrant  in  question  to 
respondent  for  payment. 

To  this  answer  respondent  filed  a  replication,  and  the 
cause  was  referred,  by  order  of  the  court,  to  a  referee  "  to 
report  both  the  facts  and  the  law  of  the  case,"  who  after- 
ward filed  a  report  including  finding  of  facts  and  conclu- 
sions of  law,  and  recommending  that  an  order  of  court  be 
made  for  a  peremptory  mandamus  to  respondent  in  accord- 
ance with  the  application.  To  this  report  of  the  referee 
respondent  excepted,  assigning  errors,  and  moved  to  set  the 
report  aside,  and  for  a  new  trial. 

Upon  this  motion  the  court  rendered  what  purports  to  be 
a  judgment,  reviewing  the  conclusions  of  law  reported,  and 
concluding  as  follows :  ,"  We  feel  impelled  in  the  brief  time 
we  have  to  investigate  the  question  to  dissent  from  the  report 
of  the  referee.  We,  therefore,  sustain  the  exceptions  (except 
the  one  rejecting  evidence),  and  set  aside  the  report  of  the 
referee." 

To  this  order,  or  decision,  appellant  noted  his  exception. 

This  is  all  the  transcript  shows,  except  the  following 
stipulation  of  the  parties  under  which  the  proceeding  is 
brought  before  this  court : 

"  It  is  stipulated  and  agreed  by  and  between  the  parties 
hereto  as  follows : 

'^'l.  That  the  cause  be  taken  by  appeal  to  the  supreme 
court  of  the  Territory,  upon  the  decision  and  order  of  the 
judge  of  said  district  court  setting  aside  the  report  of  the 
referee  in  this  cause,  and  the  order  of  said  judge  granting  a 
new  trial  thereon. 

' '  2.  That  all  eiTors  and  defects  in  the  pleadings  in  said 
cause  be  and  the  same  are  hereby  waived,  and  the  court  is 
hereby  authorized  and  requested  to  order  said  appeal  in 
accordance  with  these  stipulations." 

We  have  thus  detailed  the  proceedings  in  the  cause, 
because,  as  an  appellate  court,  we  are  met  at  the  outset  by 
a  difficulty  as  to  what  questions  are  presented  in  this  tran- 
script for  the  adjudication  of  this  court. 
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No  appeal  lies  from  the  mere  order  or  decision  setting 
aside  the  report  of  the  referee ;  and,  though  recited  in  the 
BtiptLlation,  the  transcript  fails  to  show  any  farther  order 
granting  or  denying  the  application,  granting  or  refusing  a 
ne'wr  trial,  or  any  final  judgment  or  order  whatever  from 
wMch  an  appeal  would  lie.  This  difficulty  arises  from  the 
error  of  the  court  in  ordering  a  reference  of  the  cause,  and 
subsequently  in  failing  to  either  grant  or  deny  the  applica- 
tion. We  will  not  stop,  however,  to  discuss  the  validity  of 
a  reference  of  "issues'*  or  "questions"  of  law,  under  our 
code  of  practice,  without  consent  of  the  parties  entered  upon 
the  record.  In  a  proceeding  for  a  mandamus  our  statute 
contemplates  that  questions  of  &ct  and  of  law  shall  respec- 
tively be  determined  in  the  manner  pointed  out  —  questions 
of  law  being  for  the  court.  In  this  case  the  issues  raised  on 
the  affidavit  and  answer  are  questions  of  law  —  the  only 
issue  of  fact  joined  being  the  denial  by  respondent  that  he 
had,  prior  to  the  commencement  of  the  action,  received  money 
as  treasurer,  appropriated  by  law  to  payment  of  the  warrant, 
and  this  really  involving  a  question  of  law.  Although  the 
court  below  did  not  take  such  final  action  as  would  bring 
these  questions  before  this  court  on  appeal,  yet,  regarding 
them  as  of  interest,  and  in  view  of  the  intention  of  the  parties, 
as  indicated  by  their  stipulation,  we  will  proceed  to  con- 
sider them  as  presented  by  the  pleadings,  treating  the  report 
of  the  referee  upon  the  issue  of  fact  as  a  special  finding 
of  the  court)  and  regarding  the  order  setting  it  aside  as  an 
order  denying  the  application  of  appellant  on  the  facts  as 
shown  by  the  record. 

The  respondent  bases  his  refusal  to  pay  the  warrant,  in 
substance,  upon  the  orders  of  the  board  of  county  commis- 
sioners set  out  in  the  answer,  and  that  the  money  in  the 
treasury  was  not  by  law  appropriated  to  such  payment. 

If  those  orders  of  the  board  were  made  by  competent 
authority,  within  the  limitations  of  legislative  power,  they 
would,  of  course,  furnish  a  legal  justification  of  his  refusal. 
To  determine  whether  such  is  the  case,  we  must  first  refer 
to  the  acts  of  the  legislative  assembly  conferring  powers 
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upon  the  commissioners^  as  it  is  not  contended  that  tliey 
possess  any  legal  powers,  except  such  as  may  be  ri^tfiilly 
conferred  npon  them  by  the  legislatnre,  in  the  exercise  of 
its  powers  under  the  constitution  and  acts  of  congress. 

The  act  of  November  22,  1867,  is  relied  upon  as  confer- 
ring this  power  upon  the  board.  The  consfcitutLonality  of 
this  statute  is  questioned  by  appelant,  but,  properly  inter- 
preted, we  regard  it  as  upon  a  rightful  subject  of  legislation^ 
and  within  the  scope  of  legislative  powers. 

It  is  claimed,  however,  by  respondent  that^  under  this 
statute,  the  county  commissioners  possessed  the  power  to 
require,  by  an  order,  that  all  holders  of  warrants,  issued  prior 
to  the  date  of  their  first  order,  should  surrender  them  for 
cancellation,  and  receive  bonds  in  lieu  thereof ;  and  that  this 
act,  upon  the  making  of  such  order,  in  effect  repealed  all 
prior  laws  providing  for  payment  of  outstanding  warrants 
out  of  the.  treasury,  leaving  such  warrants  as  were  not  sur- 
rendered unprovided  for.    We  do  not  so  regard  it.    While 
we  admit  the  power  of  the  legislative  assembly,  either  by 
direct  laws  or  through  the  commissioners,  to  control  the 
financial  affairs  of  a  county,  subject  only  to  well  estab- 
lished limitations,  we  would  be  forced  to  deny  the  power 
claimed  to  require  the  surrender  of  evidences  of  county 
indebtedness  by  the  holders  on  any  terms  or  conditions, 
whether  favorable  or  unfavorable  to  the  latter.    The  county 
revenues  might  be  appropriated  by  law  to  other  purposes 
than  payment  of  the  outstanding  indebtedness,  leaving  that 
unprovided  for,  and  whatever  violation  of  moral  obligation 
or  of  public  faith  this  might  be,  the  creditor,  unless  in  some 
case  of  vested  right,  would  be  without  legal  remedy.     This 
subject  we  have  discussed  in  another  case  and  will  not 
pursue  fai'ther. 

We  do  not  think  the  act  in  question  intended  a  compul- 
sory change  pf  the  form  of  the  county  indebtedness.  In 
construing  a  statute  it  is  the  duty  of  a  courts  where  one  of 
two  constructions  will  render  it  inoperative,  or  even  simply 
harsh,  and  another  valid,  to  give  it  such  construction  as 
will  sustain  it. 
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We  hold,  then,  that  the  statate  of  November  22»  1867,^ 
simply  oonferrpd  upon  the  commissioners  the  power,  which,. 
without  it,  they  did  not  possess,  to  issue  bonds  bear 
ing  liberal  interest,  and  substitute  them  for  outstanding 
orders,  and  thus  sustain  the  financial  credit  of  the  county. 
The  exchange  was  not  to  be  compulsory,  but  dependent  on 
the  will  of  the  holders  of  warrants.  In  this  light  it  is  a  wi^ 
and  just  measure ;  and  we  fail  to  see,  as  is  claimed  by 
respondent,  ,how  such  construction  renders  the  statute 
nugatory. 

The  question  then  recurs  as  to  what  were  the  rights  of 
appellant,  if  declining  to  surrender  his  warrant  under  the 
order  of  the  board.  Unquestionably  to  have  it  paid,  accord- 
ing to  its  terms,  out  of  money  in  the  county  treasury  not 
otherwise  appropriated  by  law.  The  answer  of  respondent 
avers  that,  at  the  time  of  the  presentation  of  the  warrant  to 
him,  he  had  not  in  his  hands  mpney  appropriated  by  law 
to  its  payment.  The  finding  of  the  referee  on  this  issue  was, 
that  "  on  the  17th  day  of  April,  1868,  when  demand  of  pay- 
ment of  plaintiff's  warrant  was  made,  by  reason  of  further 
receipts  and  the  funding  of  prior  warrants,  he  had  received 
more  than  sufficient  money  to  pay  plaintiff's  warrant,  sup- 
posing that  it  was  entitied  to  be  paid  in  its  regular  order, 
without  regard  to  the  funding  law  and  the  order  of  the  com- 
missioners." 

The  money,  then,  was  in  the  treasury.     Was  it  appro- 
priated by  law  to  the  payment  of  the  warrant  i 

By  an  act  of  the  legislative  assembly,  entitied  ' '  An  act 
defining  the  duties  of  county  treasurers,  and  the  payment 
of  county  warrants,"  approved  November  19, 1867,  it  is  pro- 
vided that  county  warrants  '^  shall  be  paid  in  the  order  in 
which  they  are  presented"  to  the  county  treasurer  for  pay- 
ment. It  is  urged  by  respondent  that  this  law  was  repealed 
by  implication  by  the  act  of  November  92.  It  is  a  primary 
principle  that  statutes  in  pari  materia  shall  be  so  construed 
as  that,  if  possible,  all  shall  stand.  The  interpretation  we 
have  given  the  latter  act  removes  all  conflict  between  it 
and  the  former  one,  and  gives  effect  to  both. 
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3d  permitted  the  commissioners  i 
of  the  county  rerenae  annoallT'  I 
ig  the  remainder  to  be  applied  1 
9  laws.  The  order  of  the  commi 
,  set  apart  $3,000  of  the  ordinar 
1868  for  the  payment  of  ontstanc 
presumed  that  amount  constitute 
ae  of  the  county  for  that  year  pei 
Qpriated  for  that  pnrpoee  ;  if  it  wa 
id  by  the  law.  The  remainder  o 
lubject  to  the  disposition  made  bj 
ing  to  counties  and  county  officers 
!65,  in  specifying  the  duty  of  thi 
es  that  "  all  moneys  received  by 
inty  shall  be  paid  out  by  him  only 
rd  of  commissioners,  according  to 
1  provision  for  the  payment  thereof 
lade  by  law."  Uader  ttis  act,  and 
167,  it  appearing  that  appellant'e 
tyment  in  the  order  of  preeentation, 
he  treasury,  at  the  time  of  its  pre- 
for  payment,  was  not  set  apart 
fuary  1st  of  the  board  of  commis- 
)00,  or  otherwise  appropriated  by 
spondent,  notwithstanding  the  last 
iTS,  to  apply  it  to  payment  of  the 

sourt  below  is  reversed  with  costs, 
peremptory  writ  of  mandate  issne 
ed  to  the  treasurer  of  Deer  Lodge 
I  to  pay  to  appellant,  holder  of  the 
bre  described,  the  amount  of  said 
1  the  same  at  the  rate  of  ten  per 
pril  17, 1868,  out  of  any  money  in 
le  appropriated  by  law. 
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Bzoeptions  suBtained.  Peremptoiy  writ  of  maadate 
granted. 

The  nspondei^t  filed  a  motion  for  a  rehearing,  whiob  was 
denied  at  th,e  eiame  term  for  the  reasons  contained  in  the 
f oi-ggQiiig  opipion. 


LaBiQVOBA,  leqiondent^  9.  Knf a,  Treasurer  of  Lewis  and 

Clarke  County,  appeUant 

TBOtisoBiAii  WABBAHT— ^oi0  piM.  A  territorial  wMxaat,  dnlj  iisited,  pre* 
■ented  for  pt^Tment  and  **  not  paid  for  want  of  funds/'  in  Jul^%  1867,  and 
rabMqaentlysold  by  the  owner,  oould  not  be  paid  by  the  Territory  in  money 
or  taxea,  at  its  option,  In  July,  1M8. 

TmbbitobzaIi  waxbants ^  no  oontraot  for  their  payment.  The  statate  in  f oroe 
in  Jnly,  1867,  giving  the  holders  of  territorial  warrant «  the  right  to  pay 
taxes  with  them,  was  not  a  contract  that  they  should  be  bo  paid. 

Vaudttt  cf  aet  rtlalifmg  to  paymmt  of  taaen  in  money.  The  act  approved 
November  19, 1867,  which  deprives  the  holders  of  teiTitorial  warrants,  not 
issued  in  their  names,  of  the  right  of  paying  taxes  with  them,  is  constitu- 
tional. 

Wnnr  Mder  o/terHtoriaZiMMTonllMWft  vested  r^ijfct.  The  holder  of  a  territorial 
wamnt,  who  presented  it  in  payment  of  taxes  before  the  passage  of  the 
act  approved  November  19,  1867,  acquired  a  vested  right  to  pay  taxes 
with  it. 

TnuuxoKXAXi  oonfrocts  hone  no  legal  obUocMon.  A  oltlMu  cannot  sue  the 
Tenitoiy  and  enf oroe  its  contracts.  They  have  no  legal  obligation,  but 
rest  upon  the  good  faith  of  the  Territory. 

Appeal  from  the'  District  Court  of  tJte  Third  District^ 

Lewis  and  OlarTce  County. 

IiiNOFOBD  applied  to  the  district  court  of  the  third  dis 
triot  on  August  6, 1868,  for  a  writ  of  mandate  to  require 
ELing,  as  oounty  treasurer  of  Lewis  and  Clarke  county,  to 
accept  a  territorial  warrant  in  payment  of  taxes  due  from 
lAhgford.  The  warrant  was  duly  drawn  and  issued  in  f avoi 
of  Green  C.  Smith,  and  presented  for  payment  on  July  17, 
1807.  Smith  sold  the  warrant  for  a  valuable  consideration 
Vol.  1—6. 


Langpokd  ».  KiKG.  [Dec.  t., 

;foTd,  who  tendered  it,  in  part  paTment  of  his  taxes, 
on  July  11,  1868.  King  refased  to  receive  the  war- 
caase  it  was  not  issned  in  the  name  of  liing^ord, 
ag  tothe  act  approved  Norember  19, 1867,  "dettnmg^ 
ies  of  county  treasurers,  and  the  payment  of  ooTUity 
s."  Langford  then  applied  for  the  writ  of  mandate, 
ras  issued  in  the  alternative  on  August  15,  1868,  by 
rt,  MuNSON,  J.,  who  made  the  following  order  in 
rs: 

3  case  having  been  submitted  to  me  for  a  roliog,  under 
ion  that  the  same  be  taken  to  the  supreme  court  for 
cision,  without  ^vingthe  subjeot  ULaAfoUconaidsxa' 
importance  demands,  and  for  the.  purpose  of  raising 
stion  for  the  coneideration  of  the  supreme  courts  I 
by  make  a  ruling  in  &vor  of  the  plaintiff  and  a^^inst 
endant,  and,  therefore,  adjudge  that  the  defendant 
said  warrant  for  said  taxes  due  &om  the  plaintiff, 
id  complaint  specified." 

larties  stipulated  in  writing  that  no  peremptory  writ 
late  should  be  issued  until  the  final  decision  of  the 
e  court  had  been  rendered. 

statutes  relating  to  the  subject  of  the  action,  and 
facts,  appear  in  the  opinion. 

'..  Shobeb,  District  Attorney,  Third   District,  for 

Dt. 

)urpose  and  manner  of  issuing  territorial  warrants, 
as  the  mode,  manner  and  order  of  payment  of  the 
re  strictly  within  the  control  of  the  territorial  l^is- 

egislature  has  a  right  to  provide  means  for  defray- 
expenses  of  the  territorial  government  It  mast 
rily  provide  laws  for  levying  and  colleoting  taxes, 
bllows  the  authority  to  prescribe  in  wha4;  the  taxes 
I  paid,  money,  warrants  or  both. 
ct  approved  November  19, 1867,  does  not  impair  the 
on  of  contracts.  The  contract  made  between  the 
y,  and  the  holder  of  the  warrant  tendered,  was  that 
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he  shoald  haye  $10  paid  by  the  territorial  treasurer  out  of 
any  money  iu  the  treasury,  not  otherwise  appropriated. 
This  contract  is  not  imjiaiTed  by  that  act  He  is  required  to 
pay  hifi  taxes  in  money  when  they  become  due,  but  his 
right  to  reoeiye  the  money  on  bis  warrant  is  not  affected. 
One  use  to  which  the  warrant  might  have  been  apjdi^  has 
been  destroyed  by  the  act. 

The  appellant  properly  refused  to  receive  the  warrant 
tendered  by  respondent,  as  it  was  issued  to  Green  0.  Smith, 
and  assigned  by  him  to  respondent 

La^uvtrenoi:  ft  Hboges,  for  re8XK>ndent. 

Const  U.  S.,  art.  1,  §10.  No  State  shall  pass  any  bill 
of  attminder,  ex  po^t  faeto  law,  or  law  impairing  the  obli- 
gation of  contracts.  If  a  State  cannot  do  it,  much  less  can 
a  Tervitory .  This  law  applies  to  all  contracts  between  the 
State  and  individuals.     1  Kent's  Oom.  462. 

All  effectual  remedies  affecting  the  interests  and  rights  of 
owners,  existing  wheir  the  contract  was  made,  become  an 
essential  ingredient  in  it,  and  are  parcel  of  the  creditor' s 
rights,  and  ought  not  to  be  disturbed.  All  suspension  by 
statute  of  remedies,  or  any  part  thereof  existing  when  the 
contract  was  made,  is  more  or  less  impairing  its  obligation, 
tion.    1  Kent's  Com.  461-2. 

What  is  the  contract  contained  in  this  warrant  under  the 
law  existing  at  the  time  it  was  issued  (  It  is  negotiable. 
The  indorsee  has  all  the  remedies  of  original  payee.  Section 
14,  page  67,  and  section  1,  page  69,  of  the  act  of  1867,  do 
not  apply  to  warrants  issued  prior  to  November  1,  1867, 
or  they  are  unconstitutional. 

The  warrant  is  in  the  form  authorized  by  law,  and  is 
receivable  for  full  amount  of  taxes  payable  into  territorial 
treasury.    Acts  1866,  pp.  408  and  422^  §  86 ;  also,  p.  628,  §  1 6. 

County  treasurers  are  collectors  of  taxes  and  licenses  due 
the  Territory.  Act  1866,  p.  421,  §§  34,  36 ;  act  1867,  pp. 
46,240. 

The  holders  of  such  warrants  are  deprived  of  all  remedy. 
Act  1867,  pp.  63,  67,  69. 
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KvowLES,  J.  This  cauBe  comes  to  this  court  on  appea 
from  a  judgment  awarding  the  respondent  a  peremptor 
writ  of  mandamus,  commanding  the  appellant  to  take  ii 
payment  of  the  Territory's  proportion  of  a  license,  terri 
torial  warrant  No.  468,  for  910,  issued  July  2,  1867,  t 
Oreen  C.  Smith. 

On  the  2d  day  of  July,  1667,  the  following  stalutes  o1 
tiiie  Territory  were  in  tuU  force,  viz.:  Sections  3  and  i 
of  "  An  act  to  provide  for  the  expenses  of  Montana  Terri 
tory."     They  read  as  follows : 

"§  2.  That  the  treasurer  shall  pay,  oat  of  any  funds  ii 
hia  hands  applicable  to  such  use,  the  amount  stated  as  da 
in  the  auditor's  vrarrants,  only  in  tiie  order  in  whi<di  Ukej 
are  drawn  according  to  priority  of  date ;  provided  that  al 
"^rranta  are  receivable  into  the  treasury  in  payment  of  anj 
taxes,  licenses  or  other  dues  due  the  Territory. 

"§  6.  That  the  warrants  drawn  by  the  auditor  of  thi. 
Territory  on  the  treasurer  shall  be  received  by  the  sheriff  o 
collector  of  the  revenue  in  payment  of  taxes,  fines  an( 
penalties,  or  other  dues  to  the  Territory,  at  par,  and  shal 
be  received  from  such  officer  by  the  treasurer  in  settle 
ment  of  revenue  due  from  snoh  sheriff  or  collector  of  thi 
Territory." 

Also  section  35  of  "  An  act  providing  for  the  ooUectioi 
of  the  revenue."  That  part  of  it  which  refers  to  territoria 
warrants  is  as  follows : 

"Auditors'  warrants  are  receivable  for  the  fall  amonn 
of  taxes  payable  into  the  territorial  treasury." 

After  the  issuing  of  this  warrant  to  Smith,  and  before  thi 
tendering  of  it  to  appellant  by  respondent  in  payment  ol 
the  Territory's  proportion  of  a  license,  the  following  statnt 
WU8  enacted,  viz. : 

"§  1.  That,  from  and  after  the  passage  of  this  act,  al 
taxes  and  licenses  due  this  Territory,  or  any  county  thereol 
shall  be  paid  in  money  at  the  time  the  same  may  beoom 
due ;  provided  that  any  person  or  persons  who  may  hav 
rendered  services  to  the  Territory,  or  any  county  thereol 
and  who  hold  warrants  issued  therefor  in  his  or  thei 
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oames,  shall  have  the  privil^e  of  paying  his  or  their  taxes 
or  lioenses  with  suoh  warrants,  in  proportion  of  sums  due 
the  proper  county  or  Territory." 

Section  7  of  this  act  provides  that  '^all  acta  and  parts  of 
acts  confdcting  with  this  act  are  hereby  repealed  "  See 
Statutes  of  Fourth  Legislative  Assembly,  p.  69. 

The  first  question  presented  to  us  is :  Did  the  Territory 
contract  with  Smith  that  this  warrant  should  be  received  by 
it  in  payment  of  taxes  or  licenses  \  If  we  consider  the  war- 
rant itself,  we  have  no  difficulty  in  saying  the  Territory 
never  made  any  such  contract.  The  form  of  the  warrant  is 
in  accordance  with  the  provisions  of  law.  See  Statutes  of 
First  Legislative  Assembly,  408.    It  is  as  follows : 

No.  468. 

Territory  of  Montana,  Madison  County,  )  a 

Virginia  City,  July  2,  1867.  |  /^ 

The  treasurer  will  pay  to  Green  C.  Smith  or  order  teik  v 

dollars,  out  of  any  moneys  in  Ihe  Treasury  not  otherwise 
appropriated.     Presented  for  payment. 

Jt^y  17,  1867.  Jno.  H.  Ming, 

TerrUorial  Auditor. 
Jno.  S.  Rockfbllow, 

TerrUorial  Treasurer. 

It  is  contended,  however,  that  those  statutes  existing  July 
2, 1867.  enter  into  and  are  a  part  of  this  contract.  It  is  true 
that  laws  do  enter  into  and  form  a  part  of  contracts  made 
during  their  existence,  when  parties  have  left  any  thing  to 
be  supplied  by  law. 

But  when  parties  have  made  and  entered  into  contracts 
which  are  not  illegal,  the  law  never  enters  into  them  to  vary 
or  add  to  them,  so  as  to  make  the  contract  different  from 
what  the  parties  have  made  it  themselves.  See  2  Pars,  on 
Cont.  27.  Laws  give  effect  to  the  contracts  parties  them- 
selves have  made.  If  those  laws  added  to  this  contract  so 
as  to  bind  the  Territory  to  receive  this  warrant  in  payment 
of  taxes,  then  it  also  added  to  the  obligations  of  the  receiver 
of  the  warrant,  and  bound  him  to  pay  it  over  to  the  Terri- 
tory, on  demand,  for  taxes  due  the  Territory,  for  the  obliga 
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tions  of  such  contracts  are  mutual.  We  think  no  one,  up 
a  oarefal  examination  of  those  provisions  of  the  statute  a 
this  warrant,  can  come  to  the  oonclnsion  that  the  Territc 
has  the  power  to  pay  it  in  money  or  in  taxes,  at  its  optic 
If  not,  then  it  was  no  part  of  this  contract  that  this-  warrs 
should  be  received  in  payment  of  taxes.  We  might  prooe 
at  some  length  to  analyze  each  one  of  those  provisions  of  t 
statute,  cited  above,  and  show  that  they  cannot  have  the  efii 
claimed  by  respondent.  We  deem  it  sufficient,  however, 
gay  that  they  are  general  laws,  which,  for  reasons  of  pab] 
policy,  gave  the  holders  of  warranta  i):»  pTwilege  of  payi: 
them  over  in  liquidation  of  taxes.  And  as  such  they  wou 
form  no  part  of  this  contract.  See  8edg.  on  Stat  and  Com 
Law,  618,  633. 

But  let  it  be  granted  that  the  Territory  did  contract  w1 
Green  C.  Smith  that  this  warrant  should  be  paid  out  of  ai 
moneys  not  otherwise  appropriated,  or  that  it  might  be  pa 
over  in  liquidation  of  taxes.  Is  that  law,  repealing  tho 
provisions  of  the  statute  which  gave  this  right  of  payir 
over  this  warrant  in  liquidation  of  taxes,  void,  as  violatiz 
that  provision  of  the  Constitution  of  the  United  States  pri 
hibiting  States  from  passing  any  law  impairing  the  oblig; 
tions  of  contracts  1  What  is  the  obligation  of  a  contract 
It  ie  that  which  gives  the  parties  thereto  the  legal  power  I 
enforce  it.  See  3  Pars,  on  Cont.  556,  note  a.  Montan 
Territory  is  a  government  created,  it  is  tme,  by  a  law  c 
Congress.  Yet  that  law  gives  it  very  extensive  power 
The  reason  of  the  law,  which  declares  that  no  govemmei 
can  be  saed  without  its  consent,  applies  to  this  temtorii 
govemmunt  as  well  as  to  any  other  government 

We  hold,  therefore,  that  unless  permitted  by  some  la' 
of  this  Territory,  or  of  the  general  government,  no  citize 
of  this  Territory  can  sue  it.  There  is  no  law  of  this  Terr 
tory  or  act  of  Congress  permitting  it.  There  is,  then,  n 
legal  power  to  enforce  territorial  contracts.  In  other  wordi 
there  is  no  oli  ligation  to  territorial  contracts.  They  rei 
simply  upon  the  good  faith  of  the  Territory,  Henoe,  thei 
was  no  legal  obligation  on  the  part  of  the  Territory  to  tab 
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iihis  warrant  in  payment  of  taxes ;  and  the  law  which  took 
away  this  right  of  paying  it  over  in  liquidation  of  taxes,  did 
not  impair  the  obligation  of  the  contract,  because  there  was 
no  legal  obligation  to  this  contract,  whatever  the  moral 
obligation  may  have  been.  Had  the  warrant  been  presented 
in  payment  of  taxes  before  the  repeal  of  the  law  giving  this 
right,  the  right  would  then  have  become  a  vested  one,  and 
a  different  question  would  have  .been  presented  to  us.  In 
support  of  these  views,  see  Hwnsaker  v.  Borden^  5  Gal. 
288  ;  Mpers  v.  English^  9  Gal.  341. 

In  accordance  with  these  views,  we  hold  that  the  statute 
which  provides  that  all  taxes,  licenses  and  dues  payable  to 
the  Territory  should  be  paid  in  money,  unless  the  person 
owing  the  tax  or  license  should  bold  a  warrant,  issued  to 
himself,  for  services  rendered  the  Territory  by  him,  was  not 
void  as  to  this  warrant.  The  appellant^  as  tax  collector,  was, 
therefore,  bound  to  obey  it^  and  to  refuse  to  receive  this 
warrant  in  payment,  of  the  Territory's  proportion  of  a 
license.  Hence  the  district  court  erred  in  awarding  the 
respondent  the  peremptory  writ  of  mandate. 

The  judgment  of  the  court  below  is,  therefore,  reversed, 
with  costs,  and  the  peremptory  writ  of  mandate  denied. 

Warkbn,  G.  J,,  concurred. 


Hutchinson,  respondent^  v.  Hampton  et  al.,  appellants. 

ftaoBXyBB — pay  tasoed  <u  eonta,  ▲  receiver  of  proper^  in  oontroversy  ia  an 
action  cannot  reooTer  jndfcraent  for  his  services  acalust  all  the  parties,  by 
a  motion  in  the  orig:inal  suit.  He  is  an  officer  of  the  court,  and  his  compen* 
•ation  should  be  allowed  out  of  the  property  in  his  hands,  or  taxed  as  costs. 

Appeal  from  the  Mrst  District,  Madison  County. 

The  parties  stipulated  in  writing  that  this  cause  should 
be  heard  on  appeal  on  the  orij^inal  papers.    The  appellants 
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appealed  from  the  judgment  of  the  district  court,  Hosmse, 
J.,  aflSrming  the  report  of  the  referee  in  favor  of  Hutchinson. 
The  facts  are  contained  in  the  opinion. 

DaVis  &  Thoroughman,  for  appellants. 

H.  N.  Blake,  for  respondent. 

Wabben,  0.  J.  This  appears  upon  the  calendar  as  an 
action  in  which  Hutchinson  is  plaintiff  and  appellee,  and 
Columbus  Hampton  and  others  are  defendants  and  appel- 
lants. It  appears  from  the  record  that  Norval  Harrison 
et  aZ,  were  plaintiffs,  and  J.  M.  Chase  et  aZ.  defendants  in 
an  action  pending  in  the  first  judicial  district  court,  in  Madi- 
son county,  and  that  Hutchinson  was  appointed,  by  consent 
of  parties,  receiver  of  the  property  in  controversy  in  that 
ca^use,  and  that  he  acted  as  such  ;  and  applied,  at  the  termi- 
nation of  his  duties,  to  the  court  for  the  allowance  to  him 
of  $330,  as  compensation  for  his  official  services.  This  appli- 
cation was  referred  to  a  referee,  who  heard  testimony  and 
filed  his  report,  finding  the  facts,  reporting  $346.72  to  be 
due  the  receiver,  and  reporting,  as  a  conclusion  of  law,  that 
all  the  parties,  plaintiff  and  defendant  in  the  action,  were 
liable  to  him  for  that  amount.  To  this  report  the  appel- 
lants, or  some  of  them,  excepted ;  their  exceptions  were 
overruled,  and  judgment  was  entered  by  the  court  upon  the 
report  of  the  referee,  for  the  sum  of  $346.72,  in  favor  of 
Hutchinson  as  plaintiff,  and  against  all  the  parties  to  the 
action  as  defendants,  together  with  costs  of  the  reference, 
and  that  execution  issue  therefor.  From  this  judgment 
appellants  have  not  properly  prosecuted  their  appeal,  but 
a  stipulation  is  filed  in  this  court  by  the  attorney  of  Hutch- 
inson, waiving  all  errors,  and  submitting  the  questions 
involved  to  this  court. 

The  court  below  erred  in  entering  the  judgment  against 
all  the  parties.  There  was  no  action  pending  in  which  such 
judgment  could  be  rendered.  If  Hutchinson  performed 
services  at  the  request  of  these  parties,  his  remedy  was  by 
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suit  against  them,  in  the  ordinary  manner,  not  by.  motion 
in  a  separate  action. 

If  he  performed  services  as  a  receiver,  whether  appointed 
by  consent  of  parties  or  otherwise,  he  became  for  that  pur- 
pose an  officer  of  the  court,  and  his  compensation  should 
have  been  allowed  by  the  court  out  of  the  property  in  his 
hands,  or  tp^xed  as  costs  in  the  case.    Rejecting  the  conclu- 
sion of  law  of  the  referee,  from  the  facts  found  it  appears 
that  Hutchinson  acted  in  the  capacity  of  receiver  in  the 
<^U8e  referred  to ;  and  that,  deducting  the  interest,  there 
^as  due  him,  as  compensation  to  which  he  was  reasonably 
entitled,  the  sum  of  $301.50.     This  amount  should  have 
heen  allowed  him,  and  taxed  as  costs  in  the  cause  in  which 
te  acted  as  receiver. 

The  judgment  of  the  court  below  is  modified,  so  as  to 

accord  with  this  opinion,  and  the  clerk  of  that  court  is  ^ 

dfrected  to  tax  the  amount  hereby  found  due  to  Hutchinson 

38  receiver,  as  costs  in  the  cause  in  which  he  acted,  in  which 

iVbrval  Harrison  et  al.  were  plaintiffs,  and  J.  M.  Chase  et  al. 

^ers  defendants. 

Judffment  modijled. 
twowLES,  J.,  concurred. 


RiTORY  OF  MoNTAKA,  respondent,  v.  Drennaw, 

appellant 

^■J^^'^^^  WITH  DSADiiT  WSAPOV  —  dtfewe*    On  the  trial  of  a  party  indicted 
y^^  ^ai  aanolt  with  a  deadly  weapon,  with  Intent  to  inflict  upon  D.  a  bodily 
^^^^%7,  it  is  not  a  defense,  nor  a  part  of  the  res  gestcBy  that  D.,  before  the 
it  was  committed,  had  wrongfully  deprived  defendant  of  the  use  of 
%  and  thereby  inrevented  him  from  worlcing  his  mining  ground. 


appeal  from  the  Second  District^  Deer  Lodge  County. 

^keknan  was  tried  in  May,  1868,  in  the  second  district 
tipon  an  indictment  for  an  assault  with  intent  to  inflict  upon 
Patrick  Dalton  a  bodily  injury.     He  was  convicted  in  the 
Vol..  1  —  6. 


\ 
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district  court,  Willi8ton,  J.,  to  whose  rulings,  upon  the 
admission  of  evidence,  the  defendant  filed  exceptions,  -which 
9  e  contained  in  the  opinion  of  the  court. 

J.  A.  Johnston,  for  appellant. 

Defendant  had  a  right  to  show  that  he  was  possessing^ 
and  usin^;:  the  water  and  mining  claim,  at  the  time  of  the 
assault  committed  upon  Dalton,  in  mitigation  of  the  offense. 
People  V.  Payne^  8  Cal.  841 ;  People  v.  OosteUOy  16  id.  850. 

W.  J.  Stbphbns,  district  attorney,  second  district,   for 
respondent. 
No  brief  on  file. 

Kno  WL£S,  J.  Michael  Drennan,  the  above-named  defend- 
ant, was  indicted  for  the  crime  of  assaulting,  with  intent  to 
do  great  bodily  injury,  on  Patrick  Dalton,  and  was  tried  and 
convicted  of  the  same.  The  only  error  complained  of  by 
the  defendant  is  the  refusal  of  the  court  to  admit,  on  the 
trial,  the  evidence  set  forth  in  the  following  exceptions, 
to  wit : 

"Be  it  remembered  that  on  the  trial  of  this  cause,  the 
defendant,  Michael  Drennan,  introduced  as  a  witness  in  bis 
behalf  one  John  Stoner,  by  whom  he  proposed  to  prove 
that  the  defendant  was  owner  of  a  mining  claim  in  Wash- 
ington gulch,  in  Deer  Lodge  county ;  and  that  he  was  at 
work  mining  on  the  same  at  the  time  of  the  commission  of 
the  alleged  assault;  and  that  he  was  using  the  natural 
water  of  said  gulch  for  the  purpose  of  working  his  said 
claim ;  and  that  Peter  Dalton,  upon  whom  said  assault  was 
alleged  to  have  been  committed,  without  any  right  so 
to  do,  shut  off  the  water  of  said  gulch,  out  of  and  away 
from  the  same,  so  that  this  defendant  was  deprived  of  the 
use  of  the  same,  and  thereby  prevented  from  working  on  his 
said  claim ;  which  said  testimony  of  John  Stoner  was  pro- 
posed to  the  court  by  the  defendant,  to  be  corroborated  by 
a  number  of  competent  witnesses.  The  attorneys  for  the 
prosecution  objected ;  which  said  objection  was,  by  the 
court,  sustained ;   to  which  said  ruling  of  the  court  the 
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counsel  for  the  defendant  then  and  there  objected,  and  ask 
that  this,  their  bill  of  exceptions,  be  signed  and  made  a  part 
of  the  record." 

The  only  grounds  upon  which  such  testimony  would  be 
admissible  are :  1.  That  it  was  a  defense  to  the  charge  in 
the  indictment ;  or,  2.  That  it  was  a  part  of  the  res  gestcB. 

Should  it  have  been  admitted  as  a  defense  %  It  is  trae 
that  when  a  party  is  in  the  act'  of  committing  a  forcible 
trespass  upon  the  person  of  another,  or  property  of  which  he 
ia  in  possession,  force  may  be  used  by  the  assailed  sufBcient 
to  repel  the  trespass.  But  it  does  not  appear,  from  the 
testimony  offered,  that  Patrick  Dalton  was  in  the  act  of 
committing  a  trespass  upon  the  property  of  the  defendant, 
of  which  at  the  time  he  was  in  possession,  and  that,  to  repel 
this  trespass,  he  was  compelled  to  use  the  force  he  did.  The 
evidence  goes  to  show  that  Dalton  had  already  shut  off  the 
water  from  the  defendant's  claim,  and  deprived  him  of  tlie 
use  of  it,  when  he  sought  to  redress  his  grievance  by  shoot- 
ing Dalton.  It  certainly  does  not  appear  £hat  the  defendant 
did  this  shooting  in  repelling  a  forcible  trespass  upon  his 
property,  of  which  he  was  in  the  actual  possession,  which 
Dalton  was  at  the  time  in  the  act  of  committing.  If  the 
defendant  had  offered  to  prove  such  facts,  they  would  cer- 
tainly have  been  admissible.  The  fact  that  the  defendant, 
while  he  was  in  possession  of,  and  working  his  mining  claim, 
shot  Daltun  because  he  had  shut  off  the  supply  of  water  in 
the  gulch,  which  the  defendant  may  have  been  entitled  to, 
is  surely  no  justification  of  the  offense  charged  in  the  indict- 
ment. 

Were  the  facts  set  forth  in  the  exception  a  part  of  the  res 
gestcB  f  What  defense  of  the  defendant  do  they  explain  or 
elucidate !  There  is  none  presented  to  us  in  the  record. 
We  have  already  seen  that  they  are  no  defense.  How  do 
they  present  the  principal  act,  namely,  the  shooting,  in  a 
favorable  light  ?  It  is  not  apparent  to  us.  These  facts  might 
have  been,  perhaps,  introduced  by  the  prosecution,  to  show 
malice,  and  the  motives  which  impelled  the  defendant  to 
commit  the  offense.     But  to  entitle  the  defendant  to  insist 
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apon  the  introductioii  of  these  facts  as  part  of  the  res  gestiZ^ 

they  must  be  necessary  to  elucidate  or  explain  some  defense 

of  the  defendant.    As  such  a  necessity  does  not  appear  in 

the  record,  we  are  compelled  to  hold  that  the  court  below 

properly  refused  to  admit  the  testimony. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Affi/rfMcL. 
Warren,  0.  J.,  concurred. 


Christnot,  respondent,  v.  Montana  Gold  and  Silvbb 

Mining  Co.,  appellant. 

MxoBANio*s  UXN  -^  CMoounU — appTOpHoUon  of  payments,  A  person  who  per- 
forms labor  for  another  under  a  contract,  and  is  entitled  to  alien  for  a  part 
of  said  labor,  and  can  have  no  Uen  for  the  remainder,  can  charge  therefor 
under  two  distinct  accounts.  If  the  debtor,  at  the  time  of  the  payment  of 
any  sum,  fails  to  appropriate  the  same  to  either  of  these  accounta,  the 
creditor  can  do  so  before  he  makes  out  and  flies  his  lien. 

Appeal  from  the  First  District^  Madison  County. 

Christnot  commenced  this  action  against  the  defendant^ 
a  foreign  corporation,  to  recover  for  services  performed  by 
him  under  a  contract  made  with  its  managing  agent  in 
Montana,  and  have  the  same  adjudged  a  lien  upon  the 
quartz  mill  of  defendant.  The  defendant  admitted  that  the 
amount  sued  for  was  due,  but  denied  that  plaintiff  was 
entitled  to  a  lien  as  a  mechanic  upon  its  property.  The 
action  was  tried  in  the  district  court,  Warren,  J.,  and 
plaintiff  obtained  a  judgment  in  December,  1868. 

The  other  facts  are  stated  in  the  opinion  of  the  court 

W.  F.  Sanders  and  H.  N.  Blake,  for  appellant. 

Tlie  respondent  did  not  perform  all  the  services  upon  the 
appellant's  mill.  The  statement  shows  that  sotne  of  his 
time  was  occupied  in  making  sleds,  ox  frames,  mining  tubs, 
and  cutting  logs  and  working  upon  buildings  not  owned 
by  appellant.  The  court  below  should  have  separated  the 
items  of  respondent's  account,  and  determined  what  amount 
should  be  a  lien  upon  the  mill,  and  what  amount  should  be 
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a  lien  upon  other  property  of  appellant.    The  amount  that 
was  not  a  lien  should  have  been  found  by  the  court 

The  statute  requires  a  mechanic  to  perform  his  labor  upon 
the  buildings  which  he  seeks  to  incumber  with  his  lien. 
Acts  1866,  382,  §  1.  Respondent's  work  upon  sleds,  ox- 
frames,  tubs,  etc.,  could  not,  under  this  statute,  be  a  lien 
upon  the  mill  or  any  buildings  of  appellant.  Respondent's 
work  upon  buildings  owned  by  his  brother  and  father  could 
not  be  a  lien  upon  appellant's  property. 

Respondent  never  made  any  legal  appropriation  of  appel- 
lant's payments  to  him  in  discharging  his  claims  for  labor 
upon  sleds,  desks,  tubs,  etc.  ^*  Said  appropriation  was  done 
by  advice  of  his  counsel  at  the  time  thelienwas  d/rcrnn  t^p." 
Statement  Christnot  should  have  made  a  specific  appro- 
priation of  the  money  at  the  time  he  received  it  from  appel- 
lant, if  it  was  due  to  him  on  distinct  accounts.  The  doctrine 
of  appropriation  applies  only  when  the  accounts  are  dis- 
tinct in  themselves,  and  are  so  regarded  and  treated  by  the 
parties.  If  the  whole  may  be  treated  as  a  continuous  con- 
tract, payments  are  generally  applied  to  the  earlier  items 
of  the  account     2  Pars,  on  Cont  629-638. 

Appellant  had  no  knowledge  of  any  pretended  appro- 
priation by  respondent.  Statement  Respondent  could 
not  appropriate  the  payments,  as  claimed,  without  the 
knowledge  of  appellant.    2  Pars,  on  Cont.  631. 

The  requirements  of  the  statute,  securing  the  lien  to 
mechanics,  must  be  strictly  complied  with.  BottomZy  v. 
RecUyr,  2  Oal.  91,  3  Pars,  on  Cont  276 ;  Blyihe  v.  PouUr 
They,  81  Cal.  234. 

Respondent  must  prove  that  he  has  a  mechanic's  lien 
upon  appellant's  mill.  The  contract  for  constant  employ- 
ment, found  by  the  court  below,  does  not  affect  his  right  to 
the  lien  claimed.  If  it  is  impossible  to  ascertain  what  pro- 
portion of  the  judgment  can  become  a  lien  upon  appellant's 
property ;  or,  if  services  for  which  respondent  might  have 
a  lien  are  combined  with  other  charges  for  which  no  lien  is 
^ven,  respondent  loses  the  benefit  of  the  statute.  Edgar 
'  v!  Salisbury^  17  Mo.  271. 
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W.  M.  Stafpord  and  Word  &  Spratt,  for  respondent. 

Respondent  worked  as  a  mechanic,  under  a  contract,  for 
appellant.  No  act  of  appellant  could  remove  his  liability 
to  respondent  until  there  had  been  a  breach  of  or  refasal 
to  comply  with  the  contract  on  respondent's  part.  The 
statute  securing  a  lieu  to  mechanics  is  intended  to  afford 
the  laborer  an  opportunity  to  secure  payment  for  his  ser- 
vices. The  Hen  accrues  where  the  liability  attaches,  whether 
the  work  has  been  done  under  contract  or  otherwise.  Where 
a  contract  exists,  the  act  of  the  employer,  preventing  the 
laborer  from  fulfilling  his  part  of  the  contract,  will  not 
aflTect  the  rights  of  the  laborer  under  the  lien  law. 

Respondent  nuide  tubs,  etc.,  during  the  existence  of 
appellant's  contract  to  pay  him  five  dollars  per  day  until 
the  mill  was  completed,  and  his  right  to  a  lien  was  not 
impaired  thereby.  The  court  has  determined  the  amount 
that  should  be  secured  by  a  lien,  and  that  the  remainder 
has  been  paid. 

Respondent  had  the  right  to  appropriate  all  payments 
made  by  appellant  on  his  account.  If  neither  party  makes 
A  specific  application  of  the  money,  the  law  appropriates  it, 
according  to  the  justice  and  equity  of  the  case.  Payments 
are  not  applied  to  the  earlier  items  of  an  account,  if  a  dif- 
ferent intention  can  be  gathered  from  the  circumstances  of 
the  case.  There  are  many  exceptions  to  the  rule  that  pay- 
ments made  generally  are  presumed  to  have  been  made  in 
discharge  of  the  earlier  items  of  an  account.  2  Pars,  on 
Oont.  631-^33  ;  CMtty  on  Cont.  645,  649,  and  notes. 

It  is  conceded  that  respondent  appropriated  the  payments 
made  to  him  by  appellant  before  filing  his  lien  and  bringing 
this  suit.  The  law  fixes  no  time  for  the  creditor  to  make 
the  appropriation  of  the  payments.  Respondent  could 
make  it  at  any  time,  if  the  rights  of  third  persons  were  not 
affected.     Ohitty  on  Cont.  645,  n.  2. 

Knowles,  J.  The  respondent  Christnot  brought  an 
action  in  the  court  below  to  foreclose  a  mechanic*  s  lien  upon 
a  quartz  mill  of  the  appellant,  the  Montana  Gold  and  Silver 
Mining  Company.    The  court  gave  the  respondent  judg- 
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ment,  and  a  decree  for  the  sale  of  said  mill  property  to 
satisfy  the  same. 

The  appeUant  made  a  motion  for  a  new  trial,  which  the 
coort  denied  i  from  which  order  the  appellant  appealed  to 
this  court 

From  the  evidence  set  forth  in  the  bill  of  exceptions,  it 
appears  that  the  respondent  entered  into  a  contract  with 
appellant  to  perform  mechanical  labor  on  and  about  the 
said  quartz  mill  of  appellant^  for  $5  per  day ;  that  this 
was  less  than  the  usual  price,  but  was  consented  to  by 
respondent  on  the  promise  of  constant  employment ;  that 
be  performed,  under  the  orders  of  the  agent  of  the  appel- 
lant, work  upon  a  house  for  the  agent ;  that  at  different 
times  he  worked  at  making  sleds,  ox  frames,  tubs  and  cut- 
ting logs  for  the  appelant,  etc. ;  that  respondent  worked  on 
the  mill  one  hundred  and  ten  days ;  that  appellant  paid 
him  certain  amounts  on  his  labor ;  that  at  the  time  of  mak- 
ing out  his  lien,  he  appropriated  these  payments,  Urst,  in 
liquidation  of  the  account  for  labor  not  performed  on  the 
mill,  and  then  in  payment  for  the  labor  on  the  mill,  so  far 
as  it  would  go.  It  is  not  denied  there  is  still  due  respondent, 
on  all  the  labor  performed,  the  balance  he  claims.  It  is  not 
contended  that  the  appellant  at  any  time  appropriated  these 
payments. 

The  main  question  presented  in  this  case  is,  had  the 
respondent  the  right  to  appropriate  the  payments  to  him  in 
liquidation  of  the  labor  performed  by  him  not  on  the  mill. 

It  is  contended  by  the  appellant  that  the  account  between 
respondent  and  appellant  was  one,  not  different  accounts ; 
and  that  the  respondent  had  no  right  to  select  out  certain 
items,  and  apply  the  money  he  received  in  payment  of 
them.  The  evidence  shows  that  the  respondent  was  hired 
by  appellant  to  perform  labor  in  a  quartz  mill.  If  respond- 
ent performed  labor,  which  cannot  be  treated  as  labor  on 
the  said  quartz  mill,  then  the  respondent  has  two  distinct 
accounts,  not  one.  The  one  hundred  and  ten  days'  labor 
were  performed  under  an  express  contract  for  work  on  a 
quartz  mill  and  its  appurtenances.    The  balance  of  the  work 
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was  not  on  this  quartz  mill,  or  its  appurtenances;    and 
hence,  was  hot  performed  under  this  contract.    The  com- 
y&nj  was  liable  for  this  labor  on  an  implied  contract.      It  is 
not  contended  that  the  original  contract  was  ever  varied  or 
waived.     The  respondent  treated  the  wofk  done   by  the 
'  orders  of  the  agent  of  the  appellant,  on  his  house,  as  -work, 
performed  fbr  the  company.    What  issues  were  presented 
to  the  court  below  we  do  not  know,  as  the  pleadings  in  Qie 
cause  are  not  made  a  part  of  the  transcript    From  the  evi- 
dence set  forth  in  the  bill  of  exceptions,  and  ftom  the  brief 
filed  by  the  appellant,  this  court  is  warranted  in  the  infer- 
ence that  there  was  no  issue  presented  to  the  court  below 
upon  the  amount  of  indebtedness,  but  only  as  to  the  amonnt 
for  which  respondent  was  entitled  to  a'  lien  upon  the  quartz 
mill.    If  there  was  such  an  issue  presented,  from  the  evi- 
dence set  forth  in  the  transcript,   this  court  could    not 
determine  whether  the  court  below  had  taken  into  consider- 
ation the  amount  of  labor  performed  upon  the  building  of 
the  agent,  in  making  up  its  findings  of  the  amount  of  labor 
performed  for  appellant  by  respondent  or  not.    Hence  it 
will  be  seen  there  is  not  enough  presented  in  the  record  to 
warrant  us  in  interfering  with  the  findings  of  the  court  below 
on  this  point. 

The  respondent,  having  two  distinct  accounts,  could,  at 
any  time  before  he  made  out  and  filed  his  lien,  as  the  appel- 
lant had  not  up  to  that  time  appropriated  the  payijaents 
made  to  respondent,  appropriate  them  to  the  payment  of 
either  account.  See  Haynes  v.  Waiiey  14  Cal.  446 ;  Meld 
et  oL  V.  Holland  et  at.  1  Am.  Lead.  Gas.  376* 

We  are  inclined  to  hold  that  where  a  party  performs  labor 
for  another  in  a  case  where  he  would  be  entitled  to  a  lien 
for  one  part  of  his  labor,  and  not  for  the  balance,  he  may 
properly  chaise  for  his  labor  under  two  diflterent  accounts. 
And  if  the  debtor,  at  the  time  of  payment  of  any  sum  to  the 
creditor,  fails  to  make  an  appropriation  to  one  or  the  other 
of  the  accounts,  the  creditor  may  do  so  at  any  time  before 
he  files  his  lien. 

The  respondent  having  appropriated  the  money  paid  to 
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him  by  appellant,  first  in  payment  for  the  labor  not  per- 
formed in  the  quartz  mill,  and  tiiien,  as  far  as  the  balance 
woald  go,  apon  the  labor  on  the  said  mill.  And  it  appear- 
ing that  the  court  below  gave  respondent  judgment  for 
$398.60  less  than  the  value  of  the  one  hundred  and  ten  days^ 
labor  performed  in  the  said  mill,  we  oan  find  no  error  in  the 
raling  of  the  court  below. 

The  order  and  judgment  of  the  court  below  is  affirmed 
with  costs. 

Wasren,  0«  J.,  concurred. 


Mabdjsn,  respondent,  n.  Wheelook  et  al.,  appellants. 

pMAonoB— tfsiiie«  of  loto— toaioer  qf.  Iseiies  of  law  sboold  bo  disposed  ol 
iMfore  Issaes  of  fiust  are  tried ;  but  this  right  Is  waived  by  a  pariy  who  goes 
to  trial  upon  the  facts,  wlthoat  Insisting  npon  a  demarrer,  which  has  been 
filed  In  the  action. 

Babnibhbe— toTien  pnUiA^  by  atay  of  eaoeeuHon,  If  tat  aotlon  Is  pending 
between  M.  and  W.,  and  W.  Is  served  with  garnishment  as  the  debtor  of  M. 
in  an  attachment  snlt  subseqaently  commenced,  the  court  should  proceed 
with  the  first  action  to  final  judgment,  and  protect  W.,  as  gHrnishee,  if 
necessaiy,  bj  staying  execution  until  the  attachment  suit  is  determined. 

PSA.cmoB — inUrmediaie  pti>oeed{n0B  reviewed.  On  an  appeal  from  a  j udgmeut, 
this  eourt  can  review  the  Intermediate  proceedings  and  aiford  relief. 

Pbaotioe— oral  inatructiona — not  error.  It  is  not  error  for  a  judge  of  the 
district  coort  to  give  oral  Instructions. 

Costs — tchen  premuned  correct.  It  Is  a  presumption  that  the  costs  entered  by 
the  clerk,  in  a  judgment,  have  been  properly  ascertained  and  taxed. 

« 

Ippeal/ram  the  Third  District^  Lewis  and  Glarke  County. 

Makden  commenced  this  action  in  May,  1867,  against 
the  defendants  upon  two.  promissory  notes  made  by  them 
to  plaintiff.  After  the  answer  and  leplication  had  been 
filed,  the  defendants  filed  an  ^'additionid  answer''  on  June 
13,  1868,  and  alleged  that  G.  W.  Morse  had  commenced  a 
suit  against  Marden  on  that  day,  and  garnished  the  defend- 
ants as  the  debtors  of  Marden.  They  asked  the  court  to 
stay  proceedings  in  the  action  against  them  until  the  attach- 
Vol,  1  —  7. 
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meut  salt  of  Morse  was  dispoaed  of.  The  couii^  Mu:n^sok, 
J.,  denied  the  application,  and  prooeeded  to  the  trial  of  the 
cause  upon  June  15,  1868.  A  demurrer,  which  had  be^i 
filed  on  July  12,  1867,  by  plaintiff  to  the  original  answer 
of  the  defendants,  was  never  argued  nor  passed  upon. 

The  jury  returned  a  verdict  for  plaintiff  for  $3,260,  upon 
which  judgment  was  entered  by  the  court. 

The  defendants  filed  the  following  objections  to  the  in- 
structions of  the  court :  ''Defendant's  object  to  the  instr no- 
tions of  the  court  upon  the  ground  the  same  were  not  lai^, 
and  that  they  were  given  orally.' ' 

The  court  overruled  the  defendants'  motion  for  a  new 
trial,  and  defendants  appealed.  ^ 

Before  the  argument  of  this  cause  on  the  appeal,  respond- 
ent  filed  the  affidavit  of  A.  M.  Woolfolk,  stating  that  he 
was  one  of  Marden'  s  attorneys ;  that  the  suit  of  Morse  v. 
Mar  den  had  been  settled  between  the  parties ;  and  that  the 
same  so  appeared  upon  the  records  of  the  court  in  Ijewis 
and  Clarke  county. 

Ghumassbo  &  Chadwiok,  for  ap{>ellant8. 
No  brief  on  file. 

WooLFOLK  &  TooLE,  toi  respondent. 

The  respondent  had  a  right  to  abandon  his  demurrer  and 
go  to  trial  upon  the  truth  of  the  facts  of  the  defendants' 
answer.  No  exception  was  saved  upon  this  point  by 
appellant,  as  required  by  law. 

Api)ellants  do  not  show  that  they  were  injured  by  the 
ruling  of  the  court  below  in  refusing  a  continuance  on 
account  of  the  gar^shment  in  the  case  of  Morse  v.  Mar  den. 
Appellants  saved  nv,  exception  upon  this  point.  Prac.  act, 
1867,  §  188. 

The  affidavit  of  A.  M.  Woolfolk,  on  file,  shows  that  the 
case  of  Morse  v.  Marden  has  been  settled,  and  the  garnish- 
ment is  inoperative. 

The  bill  of  costs  filed  in  the  lower  court  is  not  embraced 
in  the  record-  Appellants  furnish  no  evidence  to  show  that 
no  bill  of  costs  was  filed.    If  there  was  error  in  this  respect. 
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the  remedy  v^as  by  motioii  to  retax  the  costs  in  the  lower 
court 

Wabrbn,  C.  J,  The  transcript  of  the  record  filed  in  this 
cause  does  not  show  any  statement,  in  compliance  with  the 
statute,  to  have  been  filed  in  the  court  below  on  the  motion 
for  a  new  trial,  specifying  the  particulars  in  which  the  evi^ 
dence  is  alleged  to  have  been  insufSicient^  or  the  particular 
errors  in  law  alleged  as  occurring  on  the  trial ;  no  excep- 
tions appear  to  have  been  taken  and  preserved  in  the 
record ;  and  the  appellants  have  not  annexed  any  state- 
ment on  appeal  to  this  court  No  order  seems  to  have  been 
entered  upon  the  motion  for  a  new  trial,  and  the  appeal  is 
from  the  judgment  entered  on  the  verdict  of  the  jury  below, 
generally. 

The  appellants  have  filed  in  this  court,  for  the  first  time^ 
an  assignment  or  specification  of  errors,  which,  as  an 
appellate  courts  we  must  consider  in  the  light  of  the  record 
farnislied  us. 

The  fijrst  error  alleged  is  in  proceeding  to  trial  of  the 
cause  without  first  disposing  of  respondent's  demurrer  to 
appeUant'  s  answer. 

Under  our  practice  a  party  may  demur  and  answer  oi 
reply  at  the  same  time  ;  and  filing  an  answer  or  replication 
does  not  waive  a  demurrer  previously  filed,  and  issues  of 
law  should  be  disposed  of  before  issues  of  fact  are  tried. 
A  party,  however,  may  unquestionably  waive  these  rights, 
and  does  waive  them  by  going  to  trial  upon  the  facts  with- 
out insisting  upon  his  demurrer,  especially  if  the  opposite 
party  does  not  call  it  up.  The  latter  party  is  not  injured  in 
such  case ;  and  it  is  not  for  him  to  complain,  upon  appeal, 
as  no  injury  has  been  or  could  be  sustained  by  him  in  con- 
sequence. 

The  next  error  assigned  is  in  the  action  of  the  court  below 
in  refusing  to  stay  proceedings  in  this  suit,  until  the  deter- 
mination of  the  attachment  suit  subsequently  commianced 
and  pending  in  the  same  court,  in  which  the  appellants  were 
served  with  garnishment  as  debtors  of  respondent,  in  accord- 
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ance  with  the  application  for  that  purpose  of  appellants,, 
filed  as  a  supplemental  answer  in  this  cause. 

This  is  a  question  of  practice  which,  perhaps/is  not  fully 
settled. 

It  cannot  be  maintained  that  the  garnishment  of  appel- 
lants, before  answer  and  judgment  against  them,  in  any 
way  affected  the  relations  or  rights  of  the  parties  to  this 
suit,  so  far  as  the  issues  involved  in  it  are  concerned.  All 
that  the  appellants  could  rightfully  ask  was  that  they  be 
protected  against  double  liability ;  and,  in  fact,  their  own 
application  was  that  such  action  might  be  taken  by  the 
court,  by  continuance  of  this  cause  or  otherwise,  as  would 
protect  them.  This  protection  could  be  afforded  in  one  of 
two  ways:  either  by  suspending  proceedings- in  this  cause 
until  the  determination  of  the  attachment  suit  against 
respondent,  or  by  proceeding  in  this  cause  to  final  judg- 
ment, in  the  mean  time  protecting  appellants  as  garnishees, 
and  staying  execution,  if  necessary,  to  await  the  result  of 
the  attachment. 

We  are  of  opinion  that  the  latter  is  the  proper  and  equi- 
table course,  and  that  the  court  below  committed  no  error  in 
refusing  the  continuance  applied  for.  This  suit  was  first 
commenced,  and  both  were  pending  in  the  same  court. 
The  court  could  and  should  protect  the  appellants  ;  and,  so 
far  as  the  record  shows,  did  so.  It  does  not  appear  that 
judgment  was  recovered  in  the  attachment  against  respond- 
ent as  defendant,  or  against  appellants  as  garnishees,  or 
that  the  attachment  and  garnishment  remained  pending  at 
the  time  of  rendition  of  the  judgment  in  this  cause.  If  such 
appeared  to  be  the  fact,  and  the  court  had  failed  to  stay 
the  execution  under  the  judgment  in  this  cause,  the  appel- 
lants would  have  sustained  injury,  and  on  appeal  from  the 
judgment,  under  our  practice,  this  court  could  and  would 
have  reviewed  the  intermediate  proceedings,  and  afforded 
appellants  relief.  Upon  the  record  before  us,  appellants  do 
not  appear  to  have  been  injured  by  the  action  of  the  court 
in  refusing  to  stay  the  proceedings,  and,  consequently,  there 
is  nothing  to  justify  the  interposition  of  this  court. 
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Afi  to  the  third  error  specified,  all  the  record  shows  upon 
the  subject  is  an  ^^ objection"  of  the  appellants  to  the 
instractLons  of  the  court  below,  '^  upon  the  ground  the  same 
was  not  law,  and  that  they  were  given  orally.' '  The  ii^struc- 
tions  given  are  not  preserved ;  the  fact  that  they  were  given 
orally  is  no  error ;  and  the  record  does  not  show  a  request 
on  the  part  of  appellants  that  they  should  be  reduced  to 
writing  by  the  court-  A  mere  motion  of  a  party  filed  in  a 
cause,  assuming  that  certain  facts  exist,  cannot  be  regarded 
as  a  substitute  for  a  bill  of  exceptions,  or  statement  of  facts 
agreed  on  by  the  parties,  or  certified  by  the  court,  as  con- 
templated by  our  statute. 

The  clerk  has  entered  the  costs  in  the  judgment  rendered, 
and  the  presumption  is  that  they  were  properly  ascertained 
^nd  taxed.  The  memorandum  furnished  by  the  party  of 
hia  items  of  costs  need  not  necessarily  form  part  of  the 
transcript  on  appeal. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Affi/rmed. 
Kkowlbs,  J.,  concurred. 


Oofs,  respondent,  v.  Upper  Missoubi  Mining  jlkd  Pbos- 

PEOTING  Co.,  appellant.  ' 

Attaohmxnt  —  diBaoluUon  of.  The  defeotive  statement  of  a  oauMof  aotloo 
in  the  pleadings  is  not  a  ground  for  dissolving  the  attachment. 

Kttacbmxst — affldatfit.  An  affidavit  for  an  attaohm ent,  wh  ioh  sets  forth  th at 
the  amount  is  due  **  upon  in  i>art  of  both  an  express  and  Implied  contract,** 
without  specifying  &ow  mach  is  due  upon  each  contract,  is  sufflcieat ;  but 
this  affidavit  is  not  a  model  of  pleading. 

hTiAOBMMsrr  x«Air  REMKDiAii.  The  attachment  law  is  a  remedial  statute  and 
mwt  be  liberally  construed. 

Appeal  from  the  First  District^  Madison  County. 

Cope  commenced  this  action  in  February,  1868,  to  recover 
for  services  performed  and  goods  sold  and  delivered.  The 
•Gomplaint  contained  the  following  verification  and  affidavit 
u>f  the  respondent : 


( 
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"George  F.  Cope,  plaintiff  in  the  above  aoit,  makes  oatJi 
and  saya,  the  facts  as  stated  in  the  foi-egoing  comphiint  have 
been  read  to  him,  and  that  he  knows  of  hie  own  knowledge 
they  are  as  stated  therein  tnie.  Affiant  says,  on  his  said 
oath  aforesaid,  that  said  defendantis  indebted  to  the  plaintiff 
in  the  sum  of  $4,253.30,  over  and  above  all  legal  set-offs  and 
counter-claims  upon  (in  part  of  both  an  express  and  implied 
contract),  for  the  direct  payment  of  money,  and  that  euch 
expressed  and  Implied  contract  was  made  and  are  payable 
in  this  Territory,  and  that  the  payment  of  the  same  has  not 
been  secured  by  any  mort$;age,  lien  or  pledge  upon  real  or 
personal  property ;  that  the  defendant  is  a  non-resident  of 
the  Territory,  and  a  foreign  corporation ;  that  the  sum  afore- 
said set  out  in  this  affidavit,  and  for  which  the  attachment 
is  asked,  is  an  actual  bona  fide  existing  debt,  due  and  owing 
from  said  defendant  to  the  plaintiff;  and  that  this  attach- 
ment is  not  sought,  and  the  action  is  not  prosecuted  to 
hinder,  delay  or  defraud  any  creditor  or  creditors  of  said 
defendant" 

An  undertaking  was  filed  by  Cope,  according  to  law,  and 
the  writ  of  attachment  was  then  issued  by  the  clerk  of  the 
court.  The  defendant  appeared  by  its  attorneys,  and  moved 
to  dismiss  the  writ  of  attachment  on  account  of  the  insuffi- 
ciency of  the  affidavit.  The  court,  Warren,  J.,  denied  the 
motion,,  and  defendant  excepted. 

W.  F.  Sandees  and  H.  N.  Blake,  for  appellant. 

The  paper,  termed  the  affidavit  for  the  attachment,  per- 
forms a  double  office,  and  also  forms  the  verification  of  the 
respondent's  complaint.  The  verification  of  a  complaint, 
and  tiie  affidavit  for  an  attachment,  are  regarded  by  the 
statutes  as  distinct  and  separate.  Acts  1867,  156,  §  121, 
affidavit  for  attachment ;  Acts  1867,  144,  §  55,  verification  of 
complaint.  The  law  does  not  regard  with  favor  pleadings 
of  a  hybrid  chai-acter,  like  those  above  specified.  Andrews 
V.  Mokelumne  HiU  Co.,  7  Cal.  334. 

The  affidavit  should  show  the  amount  of  the  indebtedness 
upon  a  "contract,  express  or  implied."  It  should  show 
what  is  due  under  each  contract.     The  respondent's  affida 
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Dor  answer  in  the  action ;  but  the  whole  pleading  v 
treated  as  an  answer ;  and  we  hold  that,  in  tlm  case, 
would  not  be  justified  in  saying  there  is  no  affidavit  for 
attachment. 

The  third  point  presented  by  the  appellant  is,  that  1 
affidavit  is  fatally  defective,  becanse  it  Is  set  forth  then 
that  the  defendant  is  indebted  to  the  plaintitf  in  a  certt 
amount,  naming  it,  "  upon,  in  part,  of  both  an  express  a 
implied  contract  for  the  direct  payment  of  money." 

It  is  contended  that  the  affidavit  should  state  bow  mu 
is  due  upon  the  express,  and  how  mach  upon  the  impli 
contract.  It  would  have  been,  no  doubt,  better  practice 
have  stated  how  much  was  due  on  each  contract.  It  is  n 
necessary,  however,  for  a  party  seeking  an  attachment 
set  out  in  his  affidavit  therefor  his  cause  of  action  with  ai 
great  particularity.  It  is  sufficient,  if  the  statute  be  bu 
stantiaUy  complied  with.  The  case  of  Havsley  v.  DeVmc 
4Cal.  195,  cited  by  the  appellant,  is  not  in  point  Th 
was  a  case  where  the  grounds  for  the  attachment  were  s 
forth  in  the  affidavit,  in  the  alternative.  Alternative  plea 
ings  have  ever  been  considered  bad.  In  this  case  t1 
grounds  were  stated  conjunctively.  Drake  on  Attac 
ments,  104,  cited  by  appellant  to  sustain  the  view  that  t] 
attachment  is  void  for  uncertainty,  because  the  cause 
action  is  stated  in  the  affidavit  as  above,  is  not  authority 
this  case.  The  case  there  cited  is  one  decided  in  the  Sta 
of  Louisiana,  and  based  upon  a  statute  which  required  tl 
party  seeking  the  attachment  to  state  how  much  was  du 
The  affidavit  alleged  that  the  defendant  was  indebted  to  t) 
plaintiS*  in  a  certain  amount,  a  part  then  due  and  a  part  i 
become  due.  The  court  held,  very  properly,  that,  as  tf 
statute  required  the  applicant  to  state  how  much  was  du 
and,  as  they  could  not  tell  this  from  the  affidavit,  it  w) 
fatally  defective. 

It  will  be  seen  by  reference  to  that  section  of  the  attaci 
meat  law,  providing  what  must  be  set  forth  in  the  affidavi 
to  warrant  the  issuing  the  writ,  that  the  second  ground  f( 
attachment  does  not  require  that  it  should  be  set  forth  i 


1868.]         Browk  v.  (J.  &  S.  G.  &  8.  M.  Co.  67 

the  affidavit  whether  the  debt  is  due  upon  an  express  or 
implied  contract  or  not.  It  is  set  forth  in  the  affidavit  that 
the  defendant  is  a  non-resident  of  the  Territory.  There  is 
anongh  to  warrant  the  issuing  of  the  attachment  under  this 
head.    The  statute  has  been  substantially  complied  with. 

It  is  not  true,  as  claimed  by  the  appellant,  that  the 
attachment  law  should  be  strictly  construed.  Being  a 
remedial  statute,  it  should  be  liberally  and  beneficially 
expounded. 

There  were  other  points  presented  in  the  bill  of  excep- 
tions, but,  as  they  were  not  set  forth  in  the  brief  of  the 
appellant,  they  will  be  deemed  waived. 

In  conclusion,  we  may  be  permitted  to  say,  that,  while 
we  hold  this  affidavit  to  be  sufficient  to  sustain  the  attach- 
ment writ,  we  do  not  regard  it  as  a  model. 

It  exhibits,  on  the  part  of  the  one  who  framed  it,  great 
carelessness,  or  a  lamentable  ignorance  of  the  most  common 
forms  of  judicial  procedure. 

The  order  of  the  court  below  is  affirmed,  with  costs. 

Affirmed, 
Warebn,  C.  J.,  concurred. 


Browk,  appellant,  v.  Gaston  and  Simpson  Gold  and 
SiLVEB  Mining  Company,  respondent. 

BxTMMOVB— proof  of  wrviee-^atHda/oits.  The  servioe  of  a  Bummoas  should  be 
proved  b^  the  return  of  the  officer,  or  the  written  acknowledgment  of  the 
party  served.  It  U  improper  practice  to  establish  this  fact  bj  the  affidavit 
of  persons  who  were  absent  when  the  service  was  made. 

pRAonoB — d^auU^how  set  a^ide.  A  default  can  be  set  aside  without  show* 
Ing  exonaabie  neglect,  if  the  summons  has  been  defectively  served. 

Agxnt — declaration  of^  authority.  The  declaration  of  an  agent  of  a  corpora- 
tion, resi>ecting  his  authority,  is  hearsay  testimony. 

Appeal/rom  the  TMrd  JHstrict^  Lewis  and  Cflarke  Qownty. 

Bbown  commenced  this  action  in  December,  1867,  for 
Bervices  in  erecting  a  quartz  mill  for  defendant,  and  to 
enforce  his  lien  as  a  mechanic  therefor.    The  sheriff  served 
Vol.  L— 8 
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Uie  samiuous  apoQ  Bodman  Carter  and  made  hifi  retai 
which  is  stated  in  the  opinion  of  the  conrt.  The  clerk 
the  district  conrt  entered  the  default  of  the  defendant,  a. 
a  judgment  in  favor  of  the  plaiatlff,  and  made  a  minute 
these  proceedings  in  the  "  minute  book"  of  tiie  court,  whi 
was  approved  and  signed  by  Munson,  J.  On  January 
1868,  the  defendant,  by  its  attorney,  moved  to  set  aside  1 
'default  and  vacate  the  judgment.  On  January  30, 1& 
the  court,  Munson,  J,,  made  the  following  order  upon  t 
motion : 

*'In  this  case  I  am  satistied  the  judgment  Is  bad,  a 
cannot  be  held  upon  the  pleadings  and  papers  on  file  in  i 
case.  After  argument  counsel  for  plaintiff  asks  leave  to  : 
affidavits  to  cure  defects  and  show  that  B.  Carter,  up 
whom  service  was  attempted  to  be  made,  was  the  acti 
agent  of  said  company,  with  power  to  accept  service.  1 
plaintiff  has  leave  to  file  said  affidavits,  and  defenda 
havb  like  leave  to  file  counter  affidavits.  Said  cause  is  ci 
tinned  one  week  for  such  purpose,  with  stay  of  proceedii 
on  said  judgment  for  sach  time  and  until  further  order 
this  court  in  the  premises." 

The  plaintiff  afterward  filed  the  affidavits  of  Burdii 
King  and  Cowan,  and  defendant  filed  none.  Upon  readi 
these  affidavits,  the  court,  Munson,  J.,  on  February  7, 18 
made  an  order  as  follows : 

"On  reading  and  filing  affidavits  on  behalf  of  plaini 
herein,  under  the  order  of  this  court  of  January  30,  18 
and  the  certificate  of  the  clerk  that  no  affidavits  have  bt 
filed  by  the  defendants  under  said  order,  and  the  ti 
allowed  in  said  order  for  filing  affidavits  herein  havi 
expired.  Now,  on  motion  of  Williams  &  Burdick,  si 
motion  is  overruled,  and  said  judgment  heretofore  entei 
in  the  above  action  stands  as  the  judgment  of  this  court 
rendered." 

On  February  11,  1868,  the  court,  MuNSOW,  J.,  made  \ 
following  order  in  this  cause : 

"The  January  term  of  this  court  having,  on  the  4th  d 
3f  February,  adjourned  for  the  term,  and  all  causes  a 
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motions  not  specially  disposed  of  having  been,  continned 
till  the  March  term  of  said  courts  the  order  at  chambers  on 
the  7th  inst  being  prematare  and  out  of  time,  the  same  is 
hereby  revoked  and  set  aside,  and  said  causes  and  motions 
therein  are  continued  till  said  March  term  of  said  court  for 
final  order  in  the  premises." 

On  March  6,  1868,  the  court,  MuisrsoN,  J.,  made  the  fol- 
lowing order  on  the  motion  of  defendant  to  open  the  defanlt, 
and  set  aside  the  judgment  for  defective  service : 

'^  I  think  the  affidavits  in  the  above-named  cause,  although 
they  do  not  show  all  that  has  been  required  in  similar  cases 
in  some  States  to  be  good  service,  yet  I  wUl  hold  them  suf- 
ficient for  that  purpose,  and  let  the  parties  have  the  benefit 
of  the  ruling.  Motion  allowed,  default  opened  and  judg- 
ment set  aside,  with  leave  to  defendants  to  move  to  file 
answer  on  or  before  Monday,  March  9,  1868." 

The  answer  of  the  defendant  was  filed  on  March  7,  1868, 
and  alleged  that  defendant,  on  February  6,  1868,  was 
adjudged  a  bankrupt  in  the  district  court  of  the  United 
States,  for  the  eastern  district  of  Pennsylvania,  under  the 
provisions  of  the  act  of  congress,  entitled  ^^  An  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  March  2,  1867. 

The  plaintiff  appealed  from  the  order  of  the  court,  dated 
March  6,  1868. 

This  cause,  and  that  of  Lamb  against  the  same  defendant, 
reported  on  page  64,  were  argued  together. 

Shobeb  &  LowBT  and  H.  N.  Blakb,  for  appellants. 

Williams  &  Burdick  filed  a  written  argument. 

The  court  had  no  power  to  make  the  order  of  March  6, 
1868,  setting  aside  the  j  udgment,  which  the  court  declared 
by  the  order  itself  to  be  regular  in  every  respect,  unless 
upon  the  defendants  filing  an  aflldavit  of  merits.  Quinn  v. 
Casey  2  Hilton,  467;  Bxcise  Commissioners  v.  HoUister^ 
id.  588 ;  Ellis  v.  Jones^  6  How.  Pr.  296 ;  Acts  Montana, 
1867, 147,  §  71 ;  Macamber  v.  Mayor,  Yl  Abb.  87.  In  addi- 
tion to  an  affidavit  of  merits,  defendants  should  show  that 
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the  omission  to  answer  was  the  result  of  accident  or  m 
take,  without  culpable  negligence. 

The  only  answer  of  defendants,  the  plea  of  bankmpti 
adjudged  in  a  foreign  court,  after  the  entry  of  this  jac 
ment  and  the  liling  of  defendants'  motion  to  set  the  sai 
aside,  is  evidence  of  the  ikct  that  defendants  had  no  defet 
apon  the  merits.  Courts  will  never  open  a  regiilar  jnd 
ment  to  allow  an  ineqaitable  defense,  e.  g.,  the  statute 
limitations,  usury,  infency,  coverture,  etc.  Bankruptcy 
of  the  same  nature  as  a  defense.  Bankrupt  act,  184 
§  14 ;  All«n  t.  Ackle^/,  4  How.  Pr.  5  ;  Bawes  r.  Hoyt,  11  i 
464 ;  Toole  v.  Cook,  16  id.  143. 

The  orders  made  in  this  case,  pTevions  to  the  final  oidi 
were  discretionary  with  the  coart,  and  not  subject  to  revie 
Lord  V.  VandenbuTgh,  16  How.  Pr.  363. 

The  proof  of  the  relation  of  Carter  to  the  defendant 
ample  and  sufficient  in  law.  Bremoort  v.  Mich.  0.  H.  S.  G 
5  How.  Pr.  183  ;  Bain  v.  Globe  Ins.  Co.,  a  id.  448.  In  cas 
where  there  is  a  doubt,  whether  the  party  served  is  a  ma 
aging  agent,  the  burden  is  on  the  defendant  to  show  that : 
was  not  a  muiaging  agent    2  E.  D.  Smith,  61& 

The  defendant  pleads  no  surprise  or  mistake,  and  offe 
no  excuse  for  neglect.  The  court  having  held  the  servi 
sufficient-,  it  was  an  abuse  of  discretion  to  open  the  defan! 
Bailep  V.  Taqfe,  29  Cal.  423. 

Chumasero  &  Cbadwiok,  for  respondent. 

The  return  of  the  officer  does  not  show  that  the  snmmo: 
was  served  on  the  defendant,  or  any  one  authorized  to  acce 
service.  (This  suit  was  brought  before  the  passage  of  tl 
California  Practice  Act  of  December  23, 1867.)  Acts  18« 
48,  §§29-34. 

The  clerk  had  no  power  to  enter  judgment  by  defau 
This  was  an  action  to  foreclose  a  mechanic's  lien,  ai 
required  a  special  decree  and  judgment  for  the  relief  pr»y« 
tn  the  complaint,  and  a  special  order  for  the  sale  of  tl 
property.  Acts  1867,  162,  §  150  ;  Mechanic's  Lien  Law,  Ac 
1865,  336,  §  18.    There  was  only  a  waiver  of  the  service  t 


1868.]  Bbown  v.  G.  &  S.  6.  &  S.  M.  Go.  «X 

the  summons,  and  an  indorsement  on  the  complaint  of  the 
appearance  of  Oarter,  as  attorney  in  fact,  not  as  attorney  at 
law.  There  was  no  proof  by  affidavit  of  such  acknowledg- 
ment as  is  required  by  Acts  1866,  50,  sec.  84.  Alderson  y. 
Bell,  9  Cal.  320  ;  Acts  1867,  140,  §  29. 

In  order  to  render  judgment  or  other  judicial  proceedings 
valid,  it  is  indispensable  that  the  court  have  jurisdiction  of 
the  person,  subject-matter  and  process.  Unless  process  be 
executed  as  the  law  requires,  the  court  acquires  no  jurisdic- 
tioiu  BeyTiolds  v.  Orvie^  7  Cow.  269 ;  OaUatain  v.  Ouvr 
ningham^  8  id.  861.  In  case  of  want  of  jurisdiction  over 
the  person  or  subject-matter,  the.  judgment  is  a  nullity. 
Hbrton  v.  Auchmoody^  7  Wend.  200  ;  NorvUin  v.  WelUy  17 
id.  146 ;  People  v.  Eenseelaer  &  Saratoga  H.  H.  Co,y  16  id. 
121 ;  1  Scam.  488 ;  8  id.  107. 

In  case  of  void  judgment,  no  affidavit  of  merits  is  required. 

Knowlbs,  J.  This  was  an  action  against  the  above- 
named  respondents,  a  corporation  organized  under  the  laws 
of  the  State  of  Pennsylvania  to  carry  on  the  business  of 
milling  in  this  Territory,  to  foreclose  a  mechanic' s  lien. 

The  sheriff  who  served  the  summons  made  the  following 
return  of  service  thereof : 

"I  served  the  within  summons  by  reading  the  same  to 
Rodman  Carter,  and  delivering  to  him  a  copy  thereof ;  also 
delivered  to  him  a  copy  of  complaint.  All  done  in  Edger- 
Um  county,  M.  T.,  December  9,  1867." 

On  the  7th  day  of  January,  1868,  the  appellant  claimed 
of  the  clerk  of  the  district  court  a  default  against  thci 
respondent,  which  was  duly  entered.  On  the  same  day, 
at 'the  request  of  appellant,  the  clerk  entered  up  a  judg- 
ment against  respondent  for  the  amount  claimed  in  the 
complaint,  and  an  order  of  sale  of  the  described  premises. 
The  defendant^  within  two  days  thereafter,  filed  his  motion 
to  hare  the  judgment  vacated  and  the  default  set  aside,  for 
the  reason,  among  others,  that  the  service  of  summons  was 
defective. 

The  court  held,  on  the  hearing  of  this  motion,  that  the 
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proceedingB  were  defective,  but  gave  the  appellant  on©  we< 
in  which  to  file  affidavits,  showing  that  Rodman  Carter  w 
a  general  managing  agent  of  the  said  corporation,  t 
respondent.  Affidavits  were  filed,  which  the  court  he 
were  Bufflcient,  and  it  was  ordered  that  the  judgment  shoa 
stand  as  the  judgment  of  the  court.  On  the  11th  day 
February  the  judge  reversed  this  order,  on  the  ground  th 
it  was  made  out  of  term  time,  and  that  on  the  adjonmme 
of  the  court  all  causes  and  motions  had  been  continued  1 
the  term.  On  the  6tti  day  of  March  following  the  coi 
rendered  a  decision,  holding  the  service  good,  but,atthe8ai 
time,  setting  aside  the  judgment  and  default,  and  ^ving  t 
respondent  time  to  file  his  answer. 

From  this  order  the  appellants  appeal  to  this  court. 

If  there  was  a  good  service  of  summons  upon  respondei 
and  a  default  had  been  regularly  entered,  and  a  judgme 
thereon,  there  is  no  doubt  that  it  was  improper  practice 
allow  the  respondent,  without  any  showing  of  excusal 
neglect  or  inadvertence,  to  have  the  judgment  vacated  a: 
the  de&ult  set  aside,  and  leave  to  file  an  answer  to  the  co: 
plaint.  Does  the  record  present  such  a  case  ?  No  mati 
what  the  reasons  which  induced  the  court  to  sustain  t 
motion  may  have  been,  still,  if  there  were  legal  groun 
presented  to  him  which  warranted  his  ruling,  it  is  the  dn 
of  this  court  to  sustain  it. 

It  is  not  contended  that  the  return  of  the  sheriff  sho- 
sufficient  service  of  summons  to  warrant  the  judgment.  T 
appellant,  however,  sought  to  remedy  this  defect,  by  flli 
*  affidavits  of  third  persona  to  show  that  Carter  was  a  mans 
ing  agent.  WTien  an  officer  serves  a  summons  the  nsj: 
way,  and  we  are  inclined  to  say  the  only  way  of  provi 
that  service  is  either  by  the  return  of  the  officer  himself 
the  written  acknowledgment  of  the  party  served.  T 
attempt  to  amend  service  of  summons  by  the  affidavits 
persons  who  did  not  make  the  service,  is  certainly  doubti 
practice,  bat  when  these  parties  do  not  pretend  to  have  be 
present  when  service  was  made,  or  to  know  that  the  sher 
did  make  service  on  the  particular  individual  described,  ■ 
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are  sore  it  is  improper  practice.     Not  one  of  the  persons 
making  affidavits  pretend  to  know  that  the  Carter  they  are 
deposing  concerning  is  the  one  npon  whom  the  sheriff  made 
senrice.    There  is  another  point  connected  with  these  affi- 
davits which  strikes  us  forcibly.    One  sets  forth  what  Carter 
told  him  was  the  position  in  the  company  which  he  held^ 
which  is  certainly  hearsay  testimony.    Another  deposes  con- 
cerning the  contents  of  a  written  power  of  attorney  which 
he  says  Carter  told  him  was  sent  htm  by  tel^praph.    It  is 
well,  perhaps,  he  does  not  depose  concerning  the  signatures 
to  this  power  of  attorney.     The  third  affidavit  sets  ifoi*th 
certain  transactions  in  which  Carter  was  engaged  as  the  agent 
of  the  company.    This,  however,  so  far  as  it  is  not  hearsay, 
does  not  show  that  his  agency  pertained  to  all  tiie. affairs 
^f  the  company.    If  it  did  not,  it  has  been  held  that  he  was 
t^ot  what  is  denominated  a  general  managing  agent,  and 
^^oe  upon  him  would  not  have  been  sufficient.     Such 
^davits,  we  are  of  the  opinion,  are  insufficient  to  amend  a 
retum  of  a  sheriff  of  service  of  summons  if  such  practice  be 
proper. 

Where  the  service  of  a  summons  is  defective,  it  is  not 

^^or  for  the  court  to  sustain  a  motion  to  vacate  a  judgment 

^^i  set  aside  a  default,  and  allow  the  defendant  to  make 

*^Hror  to  the  merits  of  the  complaint. 

.  ^    a.ccordance  with  these  views  the  order  of  the  court 

^^^  is  affirmed,  and  the  cause  remanded  for  further  pro- 

^-^^^B^tRK,  C.  J.,  concurred. 
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Lahb,  appellant,  o.  G-aston  and  Simpson  Gold  and 
VER  Mining  Company,  respondent. 

ATTOU»riMri.(Tt— ouAoritv/orappMrano*.    The  Mttaratj in t»at ot  i 

potstlon,  wbo  is  uot  1(8  geoenl  muiagliiK  ag«Dt.  oannot  appemr  in  bd  a 

■gmlnit  it  without  apecial  Mithorit^. 
I*itAOTiai  — d^outt  — fM»e  att  attdt.    A  de&oU  ihonld  not  b«  Mtarid*.  i 

HiTloe  h»<  been  r^ular,  without  affldAvIti  of  exoiUBbla  ueslMt  (»■  i 

verteaoe,  And  also  of  merits. 
Cabs  Arwaatwa.     The  oue  of  Broitu  t.  Qostatt  and  Simpson  Oold  and  i! 

Jtfininff  Componv,  ante.  p.  ST,  alBivwd. 

Appeal/rom  the  Third  District,  Lewia  and  Glar&e  Oaua 
The  facte  in  this  case  are  substantially  the  same  as  tl 
in  the  caae  of  Brown  v.  Gaston  and  Simpson  Gold  t 
Silver .  Mining  Company,  antt,  p.  57.  The  ple-adii 
motions  and  orders  of  the  court,  Munson,  J.,  are  the  stt 
This  case  was  argned  at  the  same  time  with  that  of  Br< 
against  same  defendant,  and  tile  a^nments  are  giren  in 
report  of  that  caae. 

Shobbb  &  LowBT  and  H.  N.  Blake,  for  appellaat. 
Williams  &  Bukdiok  filed  a  written  argnment 

Chumasero  &  Chadwiok,  for  respondent. , 

Knowles,  J.  The  facts  presented  in  this  case  are  in 
main  the  same  as  those  of  Brown  v.  Gdston  and  ^mp 
Gold  arid  Silver  Mining  Company.  The  only  differenc 
the  manner  in  which  the  respondent  was  brought  into  co 
In  this  case  B.  Carter,  who,  it  is  claimed,  was  the  manag 
agent  of  the  respondent,  a  mining  corporation,  mad 
memorandum  on  the  complaint,  which  it  is  claimed  wa 
waiver  of  service  of  summons,  in  the  following  words : 

"  I  hereby  waive  service  of  summonB  in  this  action,  i 
hereby  appear  as  attorney  in  fact  of  said  company. 

'*  Helena,  Not.  26,  1867. 

"R.  Oabtbr, 

The  affidavits  and  brief  filed  in  this  case,  and  the  proce 
ings  snbsequent  to  the  signing  of  this  memoranda,  are 
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same  as  in  the  aforesaid  case  of  Brown  against  this  respond 
eut.  The  court  below,  it  would  appear,  held  that  this 
appearance  was  insufficient,  unless  it  appeared  that  Carter 
had  authority  to  appear  in  this  cause  for  respondent.  To 
establish  this  fact  tlie  appellants  filed  affidavits  to  show  that 
he  was  a  general  mana^ng  agent  of  the  respondent. 

The  affidavit  of  Bordick  establishes  the  fact  of  the  genuine- 
ness of  Carter's  signature  to  the  memoranda.  But  as  far  as 
the  authority  of  Carter  to  appear  in  the  cause  is  concerned, 
he  only  recites  what  Carter  told  him.  While  the  evidence  * 
of  Carter  would  be  sufficient  to  establish  his  agency,  what 
he  said  is  incompetent.  It  is  hearsay  testimony.  The  affi- 
davit of  Cowan  is  mostly  hearsay  testimony.  So  for  as  it  is 
not,  it  shows  only  that  Carter  acted  for  the  company  in 
settling  his  account.  This  would  not  be  sufficient  to  wari'ant 
him  in  appearing  in  an  action. 

The  affidavit  of  King  recites  that  he  had  seen  a  power  of 

attorney  to  Carter  from  respondent,  which  had  been  sent 

him  by  telegraph.     Waiving  all  objections  to  the  proving 

of  a  power  of  attorney  sent  by  telegraph,  he  does  not  state 

that  there  was  in  this  any  express  power  to  appear  in  an 

action  against  the  respondent  or  any  one  else.    Nor  does  it 

show  that  he  was  a  general  managing  agent.     Carter  himself 

does  not,  in  the  memoranda  he  signed,  describe  himself  as  a 

managing  agent,  but  only  as   an  attorney  in  fact.     An 

attorney  in  fact,  unless  he  has  express  authority  to  appear 

in  ao.  action,  cannot  do  so.     The  authority  for  an  attorney 

^^  *^ot  to  appear  in  a  suit  must  appear  within  the  term  of  the 

^^'^^"t  of  power  to  him,  unless  he  is  a  general  managing  agent 

^  ^     corporation,  and  then  perhaps  it  would  be  presumed. 

^^  inanaging  agent  of  a  corporation,  however,  to  have  this 

. '^^^  ority,  must  be  one  whose  powers  extend  to  the  whole 

^^^Vnees  of  the  company,  and  upon  whom  service  of  sum- 

^"•^s  could  be  made  in  accordance  with  the  provisions  of  the 

^^^Xite.    Believing  that  there  is  not  sufficient  evidence  to 

^^^ii^l^lish  the  fact  that  Carter  was  a  general  managing  agent 

^the  Gkiston  and  Simpson  Gold  and  Silver  Mining  Com- 

^^^Xy ;  and  waiving  all  objections  to  the  power  of  attorney 

Vol.  L— 9. 
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vhich  he  received  by  telegraph,  it  not  appeariog  tUit  he  had 
express  anthority  to  appear  la  snits  a^;aiii8t  the  respondent, 
we  find  no  error  in  the  rnling  of  the  court  below.  However, 
if  we  believe  that  the  affidavits  filed  did  establish  these  facta, 
as  the  conrt  below  seems  to,  we  would  hold  it  improper 
piractice  to  allow  the  respondent  to  have  the  default  set 
aside,  and  be  permitted  to  come  in  and  answer  without  an 
affidavit  of  excusable  neglect  or  inadvertence  and  nkerits. 

We  hold,  as  in  the  case  of  Brovm  v.  Gaston,  and  Simpson 
Odd  and  Sili>er  Mining  Company,  that  in  a  cause  where 
the  manner  in  which  a  defendant  is  brought  into  court  is 
defective,  it  is  not  error  to  allow  him  to  come  in  and  answer 
without  any  affidavit  of  excusable  neglect  or  madverteoce 
and  merits. 

In  accordance  with  these  views  the  oidei  of  the  court 
below  is  affirmed,  and  the  cause  remanded  for  further 
{oxweedings. 

Affirmed. 

Wabbbn,  C.  J.,  coQonrred. 


GsiFiriTHet  al.,  respondents,  v.  Hebshpield  etal.,  appel- 
lants. 

SxAioa  OH  ooij>  OUBI  ooNTKAiTrB.  A  irriting  itoting  that  a  oerMn  qoantltj 
of  gold  diut  is  dua,  without  BpocltrioK  't«  ralae,  and  a  mortgage  «zeeDt«d 
to  leaare  the  deliver;  of  the  same,  are  not  "iDsOumaDta  for  the  p(i7- 
mect  of  moDe;,"  ander  the  sot  of  ooDgreu  requiring  atampi  to  be  afflzed 

CoHHTi  BSCDKDIR  —  autiutrily  —  itamp*.    A  county  reoordec  i«  not  suthortxed 

to  detennlne  the  value  of  gold  doit  deaoribed  In  a  mortgage  wfaioh  ii  pre- 

aeiited  to  hhn  for  record,  and  oaunot  know  what  atamp  ihonld  be  affiled 

thereto  before  he  reoords  it. 
BrxUTV  ON  jfORTa&aB  and  norm.    It  ii  legal  to  alBz  Btamps  to  a  note,  or  tbt 

mortgage  ezoouted  to  »eoure  iU  paf  meiit,  or  both,  If  the  ammni  on  both 

I*  HiaoieDt. 
Pkutfiob — Judffmtnt  on  nttmd  vetiUcL    It  li  not  error  to  eater  jDdgiaeDt 

Upon  a  verdlot  whloh  baa  been  reaarrad  tor  ooaakdeittion,  on  tbe  modon 

of  oomplalnlDj  partr- 
iMTiraRr  ON  jnnoiiiNTS.    Judgmenta  bear  lutereat  In  tbia  Terrlt^r;  at  tb« 

rate  «t  ten  per  emtum  per  aanmn. 
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peeUfrom  the  Third  District,  Lewis  and  Clarke  County. 

Ibiftith  and  Thompson  commenced  this  action  to  fore- 
le  a  mortgage  executed  by  Hermann  &  Star,  to  secure 
payment  of  a  number  of  ounces  of  gold  dqst.  The 
;  was  brought  in  the  district  coort  in  Jefferson  county, 
June  18,  1867,  which  was  then  attached  to  Mgerton 
nty  for  judicial  purposes.  The  name  of  Bdgerton  county 
i  dianged  to  Lewis  and  Clarke  county  by  an  act  of  the 
slatnre,  approved  December  20,  1867.  Hermann  &  Star 
ie  the  following  instrument,  which  formed  a  part  of  the 
iplaint : 

"VlBGiNiA  CiTy,  M.  T.,  October  17,  1866. 
lie  GrifRih  &  Thompson,  or  order,  for  balance  due  for 
iding  quartz  mill  as  per  settlement  this  date,  the  amount 
unety-three  and  one-half  ounces  (93i  oz.)  in  good  met- 
atable  gold  dust,  and  the  amount  of  four  and  two-thiids 
ces  (4|  oz.)  per  mouth  additional,  in  merchantable  gold 
t,  fh)ni  date  until  paid. 

HERMANN  &  STAR." 

I.B.BaT.ataJ«p,( 

n  the  same  date  Henuann  &:  Star  executed  a  mortgage 
heir  quartz  mill,  to  secure  the  payment  of  the  gold  dust 
jract.  The  mill  was  situated  in  Jefferson  county.  The 
tgage  was  acknowledged  in  Madison  county  on  Novem- 
8,  1866,  before  a  notary  public,  and  filed  for  record  with 
county  recorder  of  Jefferson  county  on  NoTsmber  10, 
!.  The  mortgage  was  stamped  with  an  internal  revenne 
ip  of  the  United  States  of  the  value  of  two  dollars, 
ermann  &  Star  answered  on  July  1,  1867,  and  Hersh- 
L  and  Hanauer,  on  the  same  day,  filed  their  petition  to 
rrene  in  the  action,  and  stated  the  following  facte  :  That 
maun  &  Star,  on  November  8, 1866,  executed  to  Hersh- 
I  and  Hanauer  a  deed  to  the  property  described  in  the 
tgage  to  Griffith  and  Thompson ;  that  this  deed  was 
trded  in  the  county  recorder's  office  in  Jefferson  county, 
!foTember  14,  1866  ;  and  that  it  wag  executed  for  a  val- 
le  consideration,  to  secure  tlie  payment  of  money  due 
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d  and  Hanaaer.  T 
Aon,  to  contest  the  cL 
leir  deed  be  declare 
mortgage,  and  that 
mand  against  Herm: 

-  to  the  petition  of 
id  in  April,  1868,  in 
le  trial  the  interver 
aortgage  from  Herm 
a  certified  copy  of 
vidence,  on  the  groi 

stamped,  and  that 
1  was  inBoffioieat.     ' 
^rvenors  excepted. 
Qt  for  the  plaintiffs,  s 

the  value  of  the  ^ 
dated  Octoloer  17,  11 

)  interveners,  the  ei 
indingB  of  the  jury 
lereon.  After  the  ai 
I  its  decree  in  faroi 
i  interrenors  appea 
$3,993.76,  with  inte 
ate  of  two  and  one-1 


ipellants. 

xcluded,  because  it 
plaint  showed  that 
,770.60.  The  mort^ 
f  $3.  It  actnally  hf 
and  BegulatiouB,  Se 

L  the  day  befoi-e  its  t 
igh  it  has  the  same  i 
icientJy  stamped  at 
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t  was  made.  The  law  does  not  allow  the  stamps  to 
rided ;  one  of  the  instraments  must  be  sufficienUj 
led.  If  such  a  diTlsion  is  allowed,  it  can  only  be  done 
the  instruments  were  execoted  simultaneoasly.  A 
must  apply  to  the  collector  to  stamp  instruments 
icientiy  stamped.  Int.  Ber.  Laws  1867,  §  158.  No 
.  acquired  prior  to  such  re-stamping  oan  be  affected 
)y.  The  mortgage,  executed  twenty-two  days  after 
»te  was  given,  ought  to  have  had  the  fail  amount  of 
amp  upon  it  The  mortgage  could  not  be  connected 
he  note,  so  as  to  avoid  the  consequeDcee  of  the  insuflS- 
itamping.  A  stamp  ouce  canceled  cannot  be  used  to 
itality  to  an  iastrameut  subsequently  executed. 
:  amount  secured  was  uncertain ;  bat  the  complaint 
ssttmony  show  that  the  parties  to  the  instrument  weU 
the  amount  intended  to  be  secured,  $3,770.60.  The 
round  the  value  of  the  gold  dust  to  be  $3,103.75.  The 
iffs  knew  that  the  amount  eo  secured  was  over  $2,000, 
lis  value  never  decreased. 

!  mortgage  was  not  entitled  to  be  recorded.  The  raort- 
iras  not  properly  stamped,  and  did  not  show  that  the 
r  amount  had  beea  affixed  to  any  instrument.  Such 
stmment  could  not  be  recorded  under  the  Internal 
lue  Jaw,  §§  152  and  163.  The  mortgage,  if  afterward 
led,  could  not  aflfeot  prior  rights.  Id.,  §  168,  The 
I  was  absolutely  void,  and  could  not  be  used  in  evi- 

I  recorder  had  no  right  to  record  the  mortga^.  An 
ment  placed  on  record,  without  authority  of  law,  can- 
}  treated  as  notice  to  subsequent  purchasers  or  incum- 
ers. 

I  court  erred  in  allowing  interest  upon  the  judgment 
rate  of  two  and  one-half  per  cent  per  month.  The 
ses  the  rate  of  interest  on  judgments  at  ten  per  cent 
unum.  Acts  1865,  535,  §  2.  A  judgment  carriee  such 
if  interest  as  is  legal  at  the  date  of  the  judgment, 
lless  of  the  rate  recoverable  on  the  contract.     Vemer 
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and  tliat  they  were  valid,  and  that  proof  of  the  record  of 
mortgage  was  properly  admitted.  .The  contract  or  agi 
meat  of  the  parties  was  for  the  payment  or  delivery 
certain  property ;  and  the  mortga^  was  exeonted  to  seoi 
the  performance  of  the  agreement,  and  they  cannot 
r^^rded  as  being  for  the  payment  of  money. 

Had  the  money  value  of  the  gold  duat  been  expreaaed 
the  instrament,  or  conld  it  have  been  ascertained  from 
terms,  the  case  woald  have  been  different. 

It  was  the  duty  of  the  recorder,  under  the  tCTritorial  Is 
to  reeord  the  mortga^,  and  the  record,  when  made,  v 
notice  to  all.  Under  the  act  of  congress  he  had  no  loj 
authority  to  determine  the  value  of  the  property  embrai 
in  the  mortgage,  and  the  payment  of  which  It  was  made 
secure ;  and  no  means  were  fnmished  him  by  which 
arrive  at  the  amonnt  of  duty  to  which  the  instrament  v 
subject.  Had  ccngrees  designed  to  indade  such  iustrnme: 
in  the  provision  relating  to  recording,  power  would  lis 
been  conferred  to  ascertain  by  some  means  the  value, 
order  to  determine  whether  the  amount  of  ad  vcUorem  dt 
paid,  as  denoted  by  the  stamps,  entitled  it  to  record  or  n 

Admitting,  however,  that  while  the  instrument  secured 
the  mortgage  was  only  subject-to  duty  as  an  agreement 
contract,  the  mortgage  was  subject  to  the  ad  valorem  dul 
the  amonnt  to  which  it  was  subject  would  depend  upon  t 
value  of  the  profterty  secured  by  it  at  the  time  of  the  exec 
tion  of  the  mortgage,  and  not  upon  its  subsequent  value, 
with  the  accrued  interest. 

The  agreement,  or  memorandum,  and  the  mortgage,  be 
bear  date  October  17,  1866,  and,  in  their  special  finding,  t 
jury  found  that  to  be  the  true  date.  There  is  no  proof,  a 
no  presumption  of  law,  that  the  value  of  the  gold  dust, 
that  time,  exceeded  the  amount  indicated  by  the  stamps. 

If,  however,  as  claimed  by  appellants,  the  mortgage  w 
not  executed  until  November  8, 1866,  still  the  value  of  t 
gold  at  that  time,  as  found  by  the  jury,  was  $2,103.75,  ai 
the  two  instruments  constituting  but  one  transaction,  t 
amount  of  duty  upon  them  denoted  by  the  stamps  w 
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iclent.  The  object  of  the  act  is  to  derive  revenue ;  aod 
amotmt  of  the  etampe  being  sufficient,  It  is  not  material 
R'hich  they  were  affixed.  The  record  shows  tbat  afber 
4ition  of  the  verdiot,  the  court,  on  appellantB*  motion, 
ered  the  case  to  be  reserved  for  further  consideration ; 
L,  after  argument,  entered  judgment  in  coafonnity  to  the 
diet    In  this  t^ere  was  no  error, 

'he  court  below  erred  in  allowing  interest  upon  the  judg-- 
at  at  a  greater  rate  than  ten  per  cent  per  annum ;  and  the 
Lgment  is  hereby  modified  so  as  to  conform  to  this 
nion,  and  affihned  as  modified. 

Modeled.. 
LiroWLES,  J.,  concurred. 

I'his  judgment  was  reversed  at  the  August  term,  1373. 


CoHiTEB,  appellants,  e.  MoPhes,  respondent 

wnos— iMNHntt— ylalnt<f '«  molloii  to  set  a»<de.    A  plaistiff  okq  mon  to 

Mt  aride  ft  nonsuit,  wbtcb  ha*  been  entered  with  hte  oousent,  after  It  ith 

erldent  th*))  be  could  not  recover  on  aocouut  of  allied  error  In  the  ruUnsi 

of  the  ooQrt. 

iBtv^CLAn — reeoirl ,— number  qf /eet.    The  record  of  a  quartcidKim,  whleh 

doe«  uol  tpeoir^  the  number  of  feet  ohtlmed  bj  the  pre-emptor,  la  admi*- 

■ible  in  evidence  in  tbU  caee.    The  number  of  feet  need  not  be  speolSed  in 

the  record  of  tbe  olalm. 

LCno— mtftD— mottcnnotinracord.    This  court  eanao*  reriew mKtar* 

wblob  ire  not  ^etenled  In  the  reoord  of  tbe  aaM. 

Appeal  from  the  BH.Tst  District,  Madison  County. 

rais  action  was  commenced  by  Conner  and  O'Neal  in 
ptember,  1866,  in  the  district  court.  The  complaint 
eged  that  Conner,  in  April,  3964,  located  and  staked 
im  numbered  one,  sonth-west  from  the  discovery  claim 
the  Ore  Cache  quartz  lode  in  Summit  district.  Madison 
inty  ;  that  it  comprised  one  hundred  and  twenty -five ' 
it;  that  twenty-five  feet  was  recorded  by  mistake  as  a 
Vol.  L  — 10. 
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part  of  the  discovery  claim  by  James  Minias,  who  convey 
the  same  to  Oonner  by  deed  recorded  May  10,  1864 ;  tb 
Conner,  on  October  19, 1864,  conveyed  to  O'Neal  by  deed  o 
nndlTided  half  of  eaid  one  hundred  and  twenty-fire  fee 
that  Conner  and  O'Neal  had  peaceable  possession  of  tli 
property  aatil  November  9,  1864,  and  performed  there* 
the  work  required  bylaw  ;  that  defendant  McPhee,  wron 
folly  entered  upon  the  same  on  November  9, 1864,  and  fil« 
a  pre-emption  claim  to  one  hnndred  feet  of  it ;  and  th 
McPhee  was  mining  the  gronnd. 

The  defendant  answered  on  Deoembeo-  4,  1866,  and  deni< 
the  material  allegations  of  the  complaint  He  also  set  fori 
that  claim  numbered  one,  sonth-westfromdiacovery  claim  < 
the  Ore  Caohe  lode,  was  located,  pre-empted  and  recorded  J 
only  one  hundred  feet  in  length  ;  that  Conner  pretended  i 
pre-empt  this  claim,  but  did  not  stake  it  and  comply  wil 
the  law  in  other  respects ;  that  said  claim  was  never  worke 
and  was  vacant  until  McPhee  located  and  pre-empted  it  o 
November  9,  1864 ;  and  that  defendant  worked  and  po 
sessed  said  claim  antil  Augost  17,  186S,  when  he  was  r 
strained  by  an  order  of  court 

The  plaintiffs  iiled  their  replication  and  denied  the  B« 
matter  contained  in  the  answer. 

The  cause  was  tried  in  September,  1867,  in  the  distrii 
oourt,  HosHEB,  J.,  to  whose  rulings  upon  the  admission  o 
certain  evidence  the  plaintiffs  excepted,  and  consented  I 
the  entry  of  a  nonsuit.  The  plaintiffs  then  moved  to  at 
aside  the  nonsuit  and  for  a  new  trial  on  aoooont  of  tl 
erroneous  rulings  of  the  court.  This  motion  was  denle 
and  judgment  then  rendered  against   plaintiffs,  who  a] 


The  evidence  referred  to,  which  was  contained  in  tji 
exception  considered  by  the  court,  appears  in  the  opinioi 
The  other  exceptions  that  were  -  taken  upon  the  tr;ial  wei 
not  passed  upon  and  are  not  embodied  in  the  report  of  tli 
nase. 
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Word  &  Spbatt  and  Davis  &  THOB0uauHA.N,  for  ap- 
>ellaiits. 

The  court  erred  in  refusing  to  submit  to  the  j  ury  the  issuea 
ramed  by  appellants  relating  to  the  circumstances  under 
rhich  the  appellants  and  respondent  acquired  the  righta 
hey  claimed.  Parol  evidence  is  always  admissible  to  prove 
noh  facte.  Stanley  v.  Green,  13  Cal.  162.  The  court  also 
rred  in  submitting  to  the  jury  issues  of  law. 

The  first  issue  submitted  to  the  jury  was  "  the  number  of 
'eet  contained  in  claim  number  one,  south-west  from  discov- 
iry.'*  After  submlttiilg  the  same  as  a  question  of  fact,  the 
sourt  refused  to  allow  appellaute  to  introduce  any  testimony 
showing  the  number  of  feet  staked  and  contained  in  said 
claim,  because  the  law  fixed  the  number  of  feet.  If  it  was 
a  question  of  law,  the  court  erred  in  submitting  it  to  the 
jury.  Parol  evidence  is  competent  to  prove  the  number  of 
feet  in  the  claim  in  controversy.  1  Gfreenl.  Ev.,  §§  288 
and  801. 

The  court  erred,  in  refusing  to  allow  appellants  to  prove 
*^e  staking  of  the  claim.  1  Oreenl.  Bv.,  §  94 ;  Idaho  Stats. 
^^-  The  court  erred  in  refusiiig  to  allow  appellants  to 
Wre  that  they  had  done  the  $100  worth  of  work  on  the 
'I'/fi-  'vritbin  six  months  after  it  was  recorded.  This  issue 
*  stlbmitted  to  the  jury,  aud  the  court  then  [ejected  the 
■^ttlony  of  appellants  tending  to  prove  that  fact, 
p^«  courterredin  refusing  to  allow  appellants  to  prove  the 
"■tten  notices  placed  upon  the  stakes,  and  that  they  were 
''*^ly  to  be  seen  at  the  time  respondent  took  possession 
***>-Q  claim.  The  record  shows  that  the  claim  was  recorded 
-^^lay  10,  1864.  The  answer  shows  that  respondent  took 
^^esaion  of  the  same  on  November  9,  1864,  within  less  than 
'  **»onths  from  the  time  it  was  recorded.  Under  the  laws 
-*^^aho  Territory,  then  in  force,  appellants  had  the  whole 
"   *iionth3  to  put  on  the  claim  the  amount  of  work  required 

'^'ha  statute.  The  time  thus  allowed  did  not  expire  until 
'  *^r  after  November  10,  1864.  Tlie  possession  by  respond- 
!_**,  before  the  expiration  of  the  six  months,  forcibly  as 
•V^i|^^  is  a  suflScient  excuse  for  the  failure  of  appellants  to 
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perform  the  work  required,  if  there  was  any  such  failure. 
Respondent  is  estopped  in  law  from  setting  up  any  alleged 
failure  as  a  defense. 

The  court  refused  to  allow  appellants  to  show  that  they 
had  complied  with  the  statute  and  thereby  forced  them  to  sub- 
mit to  a  nonsuit.  An  appeal  will  lie  from  a  nonsuit  taken 
under  the  circumstances  of  this  case.    NatoTua  W.  &  M.  Oo. 

■ 

V.  OlarUn,  14  Cal.  549 ;  Sweet  v.  Lee,  42  Eng.  C.  L.  240. 

W.  F.  Sandebs  and  W.  M.  Stafford,  for  respondent 

No  error  lies  from  a  voluntary  nonsuit.  Iwley  v.  Beard^ 
6  Cal.  666,  and  caaes  cited ;  Hilliard  on  New  Trials,  74 
and  497. 

The  court  below  excluded  nothing,  but  assumed  to  direct 
the  order  of  appellants'  proof.  There  was  no  error  in  this. 
The  fact  first  required  by  the  court  was  the  fact  on  whioli 
appellants'  claim  hinged.  A  certain  paper  had  been  placed 
on  the  district  records,  where  this  claim  was  situate,  by 
which  Conner  meant  to  pre-empt  one  hundred  feet.  The 
appellants  them  wanted  to  show  that  a  copy  of  this  same 
paper  was  recorded  in  Madison  county  records,  and  Conner 
then  meant  something  else,  i.  e,,  two  hundred  feet.  In  other 
words,  this  paper  got  up  to  secure  one  hundred  feet  to  Con- 
ner —  not  by  reason  of  any  change  in  it,  but  by  reason  of 
change  in  his  mind  —  secured  something  else,  and  more. 
Conner  claims  that  he  was  misled  into  recording  the  dis- 
covery claim  as  a  discovery  claim.  The  discovery  claim 
"  was  to  be,  and  was,  one  hundred  feet  in  length,"  accord- 
ing to  the  complaint.  Claim  number  one  south-west  was 
also  to  be,  and  was  one  hundred  feet  in  length,  according 
to  the  complaint,  location,  agreement  of  Conner  and  Miniss, 
and  the  record.  The  south-west  twenty-five  feet  of  discov- 
ery, recorded  in  the  name  of  Miniss  by  mistake,  according 
to  Conner,  was  deeded  to  Conner.  Appellants  wish  to  aban- 
don these  facts,  and  substitute  therefor  intentions  and  hopes, 
and  brush  away  records,  customs  and  rights. 

It  is  difficult  to  tell  whether  this  is  an  action  of  eject- 
ment, or  an  equitable  proceeding  to  quiet  title.     It  is  both. 
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Appellants'  motion  for  a  change  of  venue  was  properly 
denied.  This  is  a  question  which  is  addressed  to  the  discre- 
tion of  the  court.  In  this  case  the  parties  were  attempting 
to  escape  the  conviction  of  the  court,  on  a  question  of  law. 
The  judge  who  tried  the  cause  gave  the  appellants  a  fair  bill 
of  exceptions,  which  is  all  they  could  demand. 

In  chancery  causes  the  refusal  of  the  court  to  submit 
issues  to  the  jury  is  no  ground  for  error.    Acts  1865,  73, 

§  154.    Appellants'  issues  were  wrongly  framed.    The  ehan-  ^H       .pA 

cellor  could  have  tried  the  pau^  without  any  jury,  and  the  'i»L    if^igil 

rights  of  appellants  were  not  affected  by  submitting  to  the  ' 

jury  material  or  immaterial  issues. 

The  court  properly  required  appellants  to  lay  a  founda-  ^k^WI  -^^''^ 

tion  for  their  oral  proof  by  written  muniments  of  title.  <^:t*ttMi«|||f|i 

Without  this  foundation  the  oral  proof  was  incompetent.  ^''^'"'•••[I 

Appellants  proved,  by  the  record,  that  they  owned  claim  ^       '       lU    ni 

number  one  south-west,  and  also  twenty -five  feet  of  dis-  w       (i|iP**^^iltl 

covery.  Their  record  of  this  fact  was  notice  to  all  parties 
that  might  be  affected  thereby.    Appellants  asked  to  prove 

that  their  record  was  false  by  showing  that  the  record  claim  iCtiSP 

number  one  south-west,  and  twenty-five  feet  of  discovery, 
was  claim  number  one  south-west,  and  nothing  else.    The  MWui«tMlt 

court  held  appellants  to  introduce  record  proof  which  their 
verbal  testimony  would  fit,  not  contradict.    They  refused 

to  do  this,  and  voluntarily  dismissed  their  case,  and  then  ^-  .  »v«i 

moved  the  court  to  set  aside  their  deliberate  acts.    They  .  HgJ  ^^P^| 

should  have  submitted  their  case  to  the  jury  on  their  proof. 

How  can  this  court  say  what  the  verdict  would  have  been,  mu^a  '« 

or  that  appellants  were  injured  at  all. 

The  record  was  the  best  evidence.     Appellants  claim  it  !»•  la   ^ 

was  not  true,  and  that  parol  evidence  is  the  best.     Titles  do  >  Imi  n 

not  rest  on  such  flimsy  foundations.     The  order  in  which  ^^^11 

evidence    may  be   introduced  is  a  matter   of  discretion.  ' « t;  u 

Unless  there  has  been  a  gross  abuse  of  this  discretion  by  - .  i   ? 

the  court  below,  the  proceedings  will  not  be  revised.  Hil- 
hard  on  New  Trials,  300,  307,  331,  and  §  573.- 

The  real  question  in  this  case  is,  whether  the  court  Was 
right  in  deciding  that  a  proper  record,  justifying  the  hold- 
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ing  of  twenty-fiye  feet  of  discovery,  and  claim  number  - 
south-west,  of  one  hundred  feet,  as  one  daini^  was  ne< 
sary  in  the  case.  Conner  wished  to  swear  it  was  in  his  m 
all  only  one  claim.  Appellaats  wished  to  hold  claim  nntn 
one,  by  proving  that  they  had  performed  work  upon  twee 
five  feet  of  discovery,  which  they  desired  to  attach  to  at 
ber  one.  The  court  stopped  them,  until  they  could  sho- 
record  in  harmony  with  their  proof. 

We  do  not  claim  that  a  person  cannot  locate  less  tl 
two  hundred  feet  as  a  claim.  That  which  the  records  st 
a  claim,  cannot  be  changed  in  length  or  locality  by  i 
thing  less  than  a  re-location  shown  on  the  record.  It  i 
not  decided,  nor  claimed  in  the  court  below,  that  the  ni 
ber  of  feet  must  appear  in  the  record.  It  is  clear  that  th 
may  be  omitted.  But  if  one  is  going  to  re-baptizp  1 
claims,  he  must  do  so  by  record.  No  one  can,  by  any  m 
tal  action,  take  up  the  dividing  line  between  a  discov 
claim  and  claim  number  one,  and  move  it  twenty-five  J 
over  on  the  discovery  claim,  and  thereby  make  it 
dividing  line.  A  record  is  the  one  essential  thing  to  chai 
a  line. 

Knowles,  J.  The  first  question  presented  in  this  casi 
one  of  practice.  Can  the  plaintiffs  in  an  action  move  to 
•aside  a  nonsuit  when  they  have  consented  to  it,  upon 
becoming  apparent,  from  the  rulings  of  the  court,  that  tl 
could  not  recover,  basing  their  motion  upon  alleged  ei 
in  the  rulings  of  the  court,  which  induced  them  to  cons 
to  the  nonsuit  t 

Sach  practice  we  hold  proper.  See  Naioma  Water  c 
Mining  Co.  v.  Glar&iTi,  14  Cal.  544.  A  nonsuit  in  si 
cases  is  treated  as  and  governed  by  the  same  rules  as 
involuntary  nonsuit. 

The  only  ground  of  error  assigned  which  we  deen 
material  to  examine,  is  the  exclusion  of  the  evidence  offe 
by  the  appellants. 

They  offered  in  evidence  the  records  of  Madison  coui: 
showing  the  record  of  Conner's  location  of  the  grouad 
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dispute  ;  a  deed  from  Miniss  to  Conner  of  twenty -ttve  feet 
of  Uie  gronad  in  dispute ;  a  deed  from  Conner  to  O'Neal  of 
one-half  of  the  ground  in  dispate ;  and,  lastly,  they  offered 
to  prove  by  the  testimoDy  of  Conner  the  namber  of  feet 
btaked  off  by  him  for  the  claim  number  one,  soath-west  from 
discovery  on  the  Ore  Cache  lode,  the  size  of  the  stakes,  the 
notice  written  on  them,  and  the  amount  of  labor  petfonoed 
on  said  claims  within  six  months  after  the  locatiixk  of  the 
same.    The  record  of  location  offered  did  not  speoify  the 
number  of  feet  claimed.     The  court  refused  to  allow  the 
appellants  to.  prove  these  fbcts,  until  they  shoold  first  lay 
the  foundation  therefor,  by  proving  "that the  claim  in  con- 
troversy was  pre-empted,  and  appears  on  the  record  in  due 
form  as  embracing  the  number  of  feet  claimed  for  it  by 
plaintiffs."     This  is  the  exact  language  of  the  bill  of  escep- 
*iong^  and  would  imply  that  the  court  held  that  the  record 
°f  *^e  location  of  a  quartz  claim  should  specify  the  number 
(^*  fee^  chiimed,  and  that  the  appellants,  in  this  case,  should 
&St    introduce  snoh  a  record  before  they  could  introduce 
fc&ei-  evidence.     This  we  hold  error.     The  language  of  thi 
ialxo  statute,  in  relation  to  the  location  and  recording  of 
"^rto  claims  in  force  at  the  tame  of  the  location  and  record- 
S   <:>f  the  claim  in  dispute  by  appellants,  is  as  follows  : 

*  -All  claims  shall  bp  recorded  in  the  county  recorder's 
^■'^^  within  ten  days  from  the  time  of  posting  notices 

^■^^hat  record  must  a  locator  of  a  quartz  claim  malse  to 
^^  ^fy  this  law  ?  Courts  generally  give  to  such  a  stotute  the 
^^^rpretation  Tisnally  accorded  to  it  by  the  people  who  use 
'"^^  terms  therein  employed.  Recording  a  claim  is  a  phrase 
^^^^  among  the  locators  of  mining  clmms.  It  is  a  law 
r^-3dm  of  general  application  that  contemporaneous  exposl- 

^^1i  of  a  statute  has  great  strength  in  controlling  its  inter- 
^*^tation.     By  examining  the  records  of  quartz  claims  in 

•^"e  several  counties  of  this  Territory,  which  were  once  a 
^^rt  of  Idaho,  and  the  records  of  qnarte  claims  of  the  several 

bounties  of  Idaho,  at  the  time  this  law  came  into  force,  and 

^«  will  arrive  at  some  conclusion  as  to  what  was  generally 
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undetstood  by  the  locators  of  quartz  claims  at  that  tii 
was  a  compliance  with  the  law  reqniriiig  the  recording 
quartz  nuning  claims.  An  examination  of  these  ncords, 
are  oonfident,  will  show  that  it  was  not  generally  considei 
necessary  to  state  in  the  record  ithe  nnmbw.of  feet  claini< 
This  seems  to  be  conceded  by  the  attorneys  for  both  parti 
And  it  is  contended  by  the  attorneys  for  the  respond* 
that  the  court  did  not  role  that  a  record  Bhonld  show  t 
number  of  feet  claimed.  If  such  was  the  case,  we  do  i 
noderstand  the  bill  of  exceptions  signed  by  the  judge  w 
tried  the  cause,  or  why  the  record  of  appellants'  locatioQ  w 
excluded.  If  the  court  had  no  objecions  to  Conner's  tef 
mony,  and  only  directed  that  there  should  be  first  intj 
dnced  the  record  of  his  location  of  the  claim  in  dispa 
and  did  not  hold  that  this  record  should  specify  the  nnml 
of  feet  claimed,  the  very  record  demanded  had  already  be 
offered  in  erldence,  and  one  of  the  objects  of  Conner's  tee 
mony  was  to  establish  the  number  of  feet  in  olalm  Qumfc 
one,  south-w^t  from  discovery  in  the  Ore  Cache  lodn.  at  t 
time  this  record  was  made.  If  the  ruling  of  the  court  is  x 
as  we  understand  it,  then  the  language  used  in  the  bill 
exceptions,  signed  by  the  judge  who  made  the  ruling, 
very  unfortunate. 

We  have  been  led  to  infer,  however,  from  the  argumei 
of  counsel  on  both  sides,  that  the  bill  of  exceptions  ill 
does  not  fully  present  all  the  difficulties  experienced  on  t 
trial  of  this  caus^.  Hence  we  have  felt  that  it  was  diffici 
to  render  a  decision  which  might  not  mislead  the.  parties 
a  re-trial  of  the  cause.  We  can,  however,  be  governed  on 
by  the  record  presented  to  us.  It  is  very  defective,  an 
perhaps,  on  our  own  motion  we  ought  to  have  sent  it  ba 
to  be  perfected. 

We  might  follow  at  some  length  the  arguments  of  t 
counsel  for  respondent,  and  show  that  notwithstandi 
the  facts  may  have  been  as  presented  in  their  argumei 
stil]  the  court  erred  in  excluding  the  testimony  offere 
But  should  we  do  so  we  might  be.jnstly  accused  of  preeei 
iug  as  many  immaterial  matters,  in  our  opinion,  as  th( 
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tarial  issaes  presented  by  the  pleadisge  in  this 

?dance  with  the  viewa  abors  expressed,  the  Jndg- 
Ue  oonrt  below  is  rwreraed,  a  new  trial  granted, 
koae  nmaaded  for  farther  prooeedings. 

N,  C.'J.,  ocmourred. 


B80N,  appellant,  «.  O'LAvoHLnr,  rpapondent. 

(atontnC  — MWtptfon* — new  trtaL  An  order  of  the  dlttrlot  oonrt 
,  motloa  for  a  new  trial  will  be  ludataed,  U  them  li  no  itatonunit. 
;  error*,  or  bUl  of  ezoeptions. 

retunt  (tT  prvperty  qfttr  vtrditt.  A  Jodgntent  for  ioa«tt  and  Um 
Ute  pn>pert7  follow  a  geoerill  verdlot  for  defendant  la  a  replerln. 


from  ike  Second  District,  Deer  Lodge  (Jouviy. 

OK  bronght  this  sait  in  May,  1867,  in  the  justices' 
'eer  I^odge  county,  Newoomeb,  J.,  to  recover  the 
of  a  horee  of  the  value  of  $80.  The  catise  was 
ind  tried  in  the  dietrict  court  in  July,  1867.  The 
Tied  the  following  verdict : 
tie  jury  in  the  above  cause,  find  for  the  defendant" 
>n  tiled  a  motion  for  a  new  trial  because  the  ver- 
1^^  in  not  specifying  the  property  and  giving 
a.nd  finding  that  it  should  be  returned.  The  de- 
ed a  motion  for  the  entry  of  judgment  on  the  ver- 
i  court,  WiLLisTON,  J.,  took  both  motions  under 
it.  At  the  following  October  term,  the  motion  for 
1  was  denied,  and  j  udgment  was  entered  upon  tho 
'  the  defendant.    The  other  tacts  are  givien  in  the- 

t.— 11 
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Bbows'&  McMdetry  and  Word  &  SpRATT.for  appell 

The  answer  raises  two  issues ;  first,  the  unlawful  de 
tion  of  the  property ;  second,  the  title  of  respondent  to 
property.  The  general  verdict  does  uot  show  on  which 
these  issues  the  jury  based  their  finding.  This  verdict 
not  authorize  a  presumption  of  law  that  the  property 
in  the  respondent  and  that  he  was '  entitled  to  its  reti 
Under  the  answer,  respondent  might  have  had  a  verdio 
to  the  unlawful  detention,  and  the  court  had  no  right  to  e 
pose  it  was  for  any  thing  else.  The  verdict  was  errone 
in  not  finding  that  the  respondent  was  entitled  to  a  ret 
of  the  property.  The  staltate  is  imperative  and  requires 
jury,  not  the  judge,  to  find  this  &ot.  Acts  186S,  73,  §  ; 
The  verdict  was  erroneous  in  not  finding  the  value  of 
property.  "The  jury  •  »  •  *Sa^  find  the  value,' 
the  language  of  the  statute.  Acts  1836,  73,  §  150.  ' 
court  did  not  find  the  value  when  judgment  was  entered. 

The  cpurt  below  had  no  right  to  submit  all  the  issaeE 
tile  jury,  and  then  permit  them  to  find  one-half,  and  1 
the  other  half  himself.  The  appellant  had  a  right  to  h 
every  issue  raised  by  the  pleadings  tried  by  a  jury.  ' 
statute  points  out  the  only  three  ways  by  which  the  cc 
can  try  or  find  an  issue  of  fact,  and  In  this  case  the  cc 
usurped  the  powers  of  the  jury.  Acts  1866,  73,  §§ 
and  153. 

The  case  was  tried  in  July,  1867,  and  judgment  was  i 
dered  at  the  October  t«rm,  1867.  The  statute  then  requi 
the  judgment  to  be  entered  within  twenty-four  hours  a 
the  rendition  of  the  verdict,  unless  the  court  order  the  c 
to  be  reserved  for  argument.  The  court  made  no  such  on 
Acts  1885,  77,  §  173.  This  statute  is  imperative,  and 
judgment  IS  null  and  void. 

h.  J.  Sharp,  for  respondent. 

The  main  issue  in  the  pleadings  is  the  title  to  the  hoi 
A  general  verdict  for  defendant  is  a  finding  on  the  ch 
issues.  People  v.  March,  6  Cal.  647;  Kidd  v.  Laird, 
Id.  183. 
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In  an  actaoa  of  replevin,  a  general  rerdiot  for  defendant 
titles  Mm  to  a  jadgment  for  the  return  of  the  property. 
'ddman  v.  Srodtr,  10  Cal.  379 ;  Nickerson  v.  OaX^omia 

Cb.,  id.  531 ;  BvM  v.  .BoM7*«m,  11  id.  277;  Treat  r. 
^a^ge^  IS  id.  41. 

[f  there  was  any  wror  in  the  verdict  or  jadgment,  appel- 
it  cannot  complain  of  it.    A  jadgment  will  not  be  reversed 

an  error  which  does  not  prejudice  the  rights  of  the  par- 
j.    Silburn  V.  Ritchie,  3  Cal.  148 ;  People  v.  Moore,  8 

94;  Kidd  v.  TMird,  15  id.  183. 

rhe  words  "  may  "  and  "  shall"  in  the  statute  referred  to 

appellant  are  convertible  terms.  Cook  v.  I^>etirs,  3  Oal. 
I  ;  Acts  1866,  73,  §  150,  and  78,  §  178. 

fVabben,  C.  J-  This  was  an  action  of  replevin,  tried,  on 
peal  from  a  justices'  court,  in  the  district  court  of  the 
ond  judicial  district,  in  the  county  of  Deer  Lodge.  No 
nplaint  or  statement  of  the  cause  of  action  wa?  filed,  but 

objection  h  raised  to  that  omission.  The  respondent 
d  his  answer  to  the  allegations  contained  in  the  affidavit 
appellant,  for  delivery  of  the  property  claimed. 
!lie  answer  denies  the  ownership  and  right  of  possession 
^ed  by  appellant,  and  sets  up  title  and  right  of  posses- 
D  in  respondent,  and  claims  damages'  for  the  taking  and 
ention  of  the  property,  the  value  of.  which  is  not  denied, 
'he  property  had  been  taken  under  this  proceeding  from 

possession  of  respondent  and  delivered  to  appellant, 
I  the  answer  claims  return  thereof.  Upon  trial  of  the 
les  the  jury  found  a  general  verdict  for  the  defendant, 
poudent  in  this  cause. 

Appellant  entered  a  motion  for  a  new  trial,  and  respond- 
.  moved  for  an  order  for  return  of  the  property  replev- 
d,  and  for  jadgment  for  his  costs.  Both  motions  were 
:en  under  aivisement  by  the  court,  and,  at  the  following 
m,  an  order  was  made  overruling  the  motion  for  a  new 
a,  and  judgment  was  rendered  on  the  verdict  against 
pellant  for  coats  and  for  return  of  the  propeity,  from 
ich  this  appeal  is  t^eh. 
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So  &T  as  the  order  overmling  the  motion  for  a  new  t 
is  concerned,  it  is  only  necessary  to  say  that  no  statem 
apeoifying  errors,  or  bill  of  exceptions,  was  Sled  in 
coort  below,  and  consequently  the  order  must  be  saBtain 

We  see  no  error  on  the  face  of  the  record  before  aa 
which  appellant  has  a  right  to  complain.  He  isnotinju 
by  the  form  of  the  rerdict  The  respondent  might  compl 
that  the  jury  failed  to  tind,  in  their  verdict,  the  value  of 
property  ;  that  he  was  entitled  to  a  return  thereof,  and 
assess  his  damages,  but  the  appellant  cannot-  Upon  a  g 
eral  verdict  for  defendant  upon  theae  issues  under  our  s' 
ute,  as  well  as  at  common  law,  an  order  of  return  and  jn 
ment  for  costs  followed,  as  a  matter  of  oonrae. 

The  court  did  not  err  in  taking  the  motions  under 
visement. 

The  judgment  and  ordw  of  the  court  below  is  affirm 
with  costs. 

Mixx^tioni  overruled 

Enowlxs,  J.,  concurred. 


IjXE,  respondent,  v.  Hudson,  appellant. 

nmutixs— complaint.    The aU«g>tloii of  the  nlaMaof  ftdebtda«  tliapli 
tUf  U  iiilB(deiitl7  Mt  forth  In  the  oomi^at  Id  Uili  oaaa. 

Appeal/rom  the  Third  District,  Lewis  and  Clarke  Gown 
On  September  16,  1868,  Lee  filed  his  complaint  in  l 
justices'  court  of  Lewis  and  Clarke  connty,  A.  J.:Edwari 
Esq.,  justice,  and  allied : 

"That,  on  or  about  the  26th  day  of  August,  A.  D.  18 
one  James  Allen  was  indebted  unto  the  said  plaintiff  in  t 
sum  of  $135  ;  that  the  above-named  defendant,  on*  the  d 
aforesaid,  was  indebted  to  tbe  said  Allen  in  a  sum  of  mon 
greater  than  that  due  from  said  Allen  to  this  plaintiff;  tli 
at  the  special  instance  and  request  of  said  defendant,  tl 
plaintiff  agreed  to  take  the  said  defendant  for  the  paymt 
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of  the  said  sum  due  from  the  said  Allen  to  this  plaintiff,. 
and  to  accept  of  his  promise  to  pay  the  said  sum  in  satis- 
faction of  said  debt ;  that  this  plaintiff  did  then  and  there 
so  take  and  accept  of  the  said  defendant's  promise  and  lia- 
bilitj,  and  the  said  Allen  then  and  there  released  said 
defendant  from  his  liability  to  him  the  said  Allen,  to  the 
e^lient  and  amount  of  this  plaintiff's  claim,  to  wit :  the  sum 
of  $12R,  whereby  the  said  defendant  became  liable  to  pay 
this  plaintiff  the  said  sum  of  $125  ;  and  on  the  1st  day  of 
September,  A.  D.  1868,  did  pay  this  plaintiff  upon  said  sum 
the  sum  of  $75,  leaving  a  balance  due  and  unpaid  from  the 
said  defendant  to  the  said  plaintiff,  at  the  time  of  the  com- 
mencement of  this  suit,  and  is  now  due  and  unpaid." 

The  case  was  appealed  to  the  district  court,  and  tried  in 
October,  1868.  After  the  plaintiff  closed  his  testimony,  the 
Ui^fendaiit  moved  for  a  nonsuit,  upon  the  following  grounds : 
That  plaintiff' s  complaint  contained  no  allegation  that  the 
original  debt,  due  from  Allen  to  plaintiff,  was  ever  canceled, 
or  that  Allen  was  released  from  his  debt  to  plaintiff  at  the 
time  of  the  transaction  specified  in  the  complaint.  The 
courts  Kkowles,  J.,  denied  the  motion,  and  defendant 
excepted. 

J.  A.  Johnston,  for  appellant. 

Chumasebo  &  Chadwiok,  for  respondent. 
No  briefs  on  file  in  this  case. 

Warben,  0.  J.    The  release  of  the  old  debt,  due  from 

Allen  to  the  plaintiff,  is  sufficiently  alleged  in  the  complaint 

The  judgment  is  affirmed,  with  costs.  . 

ExcepUona  overruled. 
KvowLES,  J.,  concurred. 
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Tbkbitobt  ot  Montana  v.  MoBleoy.    [Dec. 


Tbreitobt    op    Montana,   appellant, 
spondent 


Appeal  from  tlie  Second  JOistru^  Deer  Lodge  Govmiy 

McEleot  was  indicted  in  September,  1868,  by  the  gra 
jury  of  Deer  Lodge  connty.  The  indictment  alleged  "  tl 
James  McBIroy,  an  acting  justice  of  the  peace  for  Elk  tow 
ship,  in  the  county  *  *  *  while  acting  in  that  capaci 
z&  such  officer  in  said  township,  *  •  »  willfully  d 
receive  and  take  fees  not  allowed  by  law  from  *  *  • 
the  case  of  *  *  *  then  and  there  had  and  held  befc 
him  to  do  and  execute  hia  duty  as  such  officer  therein,  ai 
then  and  there,  at  the  time  aforesaid,  willfully  and  cornipf 
did  ask  and  demand  fees  not  allowed  by  law  from  *  * 
in  the  case  of  •  *  *  as  a  condition  precedent  to  the  p< 
formance  of  hia  duties  as  such  officer    *    *    *    ." 

The  defendant  moved  to  quash  the  indictment  because 
did  not  state  facts  sufficient  to  constitute  a  public  ofient 
The  court,  Knowlgs,  J.,  sustained  the  motion  and  the  c 
fendant  was  discharged.    The  Territory  appealed. 

W.  J.  Stephens,  District  Attorney,  Second  District,  i 
appellant. 

It  is  sufficient  to  state  generally  in  thq  indictment  th 
defendant  is  such  officer  without  setting  forth  his  appoit 
ment.  Proof  that  defendant  has  acted  as  such  officer 
sufficient     2  Chit.  Or.  L.  269. 

There  is  no  conflict  between  section  110  of  the  orimiia 
practice  act,  making  it  criminal  to  officiate,  and  section  11 
making  it  criminal  for  such  officer  to  receive  fees  not  allow< 
by  law. 

He  who  usurps  an  office  is  in  by  his  own  wrong,  and  ca 
not  defeat  an  action  for  taking  illegal  fees  by  proving  th 
he  is  not  such  officer.  "No  person  can  take  advantage  of  b 
own  wrong." 
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:abp  &  NaptoSj  for  respondent 
e  iodiotment  is  found  tinder  seetiqii  112  of  the  oriminal 
dee  aot.  The  very  esseDoe  of  the  offense  ie,  that  the 
idant,  being  a  dol?  elected  and  qoalified  officer,  re- 
d  illegal  fees,  etc.  The  indictment  only  shows  that  he 
m  "acting  offloer.'*  1  Whart.  Am.  Or.  L.,  f%  286, 1389 
L292. 

ffonld  be  no  deljense  under  this  indictment  to  prove 
the  defendant  was  not  a  lawftilly  authorized  and  qnali- 
officer.  UsorpatioD  of  the  duties  or  fanctioos  of  an 
r  is  made  an  offense  hy  section  110  of  the  ctdminal 
ice  aot. 

&RBEN,  C.  J.  This  was  an  indictment  under  the  statute 
ist  the  respondent,  as  a  justice  of  the  peace,  for  willfully 
ring  fees  not  allowed  by  law.  The  indictment  was  de- 
e  in  not  alleging  in  the  language  of  the  statute  that  the 
dant  was  such  officer.  This  allegation  might  have  been 
Drted  by  proof  that  he  acted  as  such. 
3  order  of  the  court  belpw  is  affirmed^ 

BxcepUons  overrvledt. 
OWLES,  J.,  concurred. 


LoBB,  appellant,  v.  Sohmith  et  al.,  respondents. 


peal  from  the  Secemd  District,  Deer  Lodge  Qownty. 

re  was  an  action  on  a  promissory  note  commenced  by 
in  the  district  court.  The  complaint  was  filed  and 
jons  was  issued  on  July  9S,  1867.  The  names  of  the 
won  the  complaint  were  "Leon  Loeb  «.  Jacob  Smith 
.,  and  Joseph  Holzbaner  ^  at."  The  summons  con- 
i  a  notification  to  "  Jacob  Smith  &  Co.  and  Joseph 
ihaner,  Henry  Apple."     Tlie  sheriff  mad)"  the  follow- 
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ing  return  :  "  Seized  the  within  by  reading  to  Henry  App 
on  1st  day  of  October,  A.  D,  1867,  on  Bear  gololi,  Territo 
and  county  within  mentionwd."  Judgment  by  default  w 
rendered  at  the  October  term,  1867,  against  "  Jacob  Smi 
A  Co.  and  Jos.  Holtsbor  ct  al."  for  $907. 

On  September  30,  1868,  a  new  complaint,  for  the  sai 
cause  of  action,  was  filed  by  Loeb  against  eight  defeadao 
who  were  separately  named,  and  included  "  Henry  Appel 
This  complaint  alleged  that  the  defendants  were  partners 
the  time  the  note  was  made,  under  the  firm  and  style 
"Jacob  Schmith  &  Co."  The  summons,  which  contain 
the  naimes  of  these  defendants,  inclading  "Henry  Appel 
was  issued  on  the  same  day.  The  sheriff''s  return  show 
that  personal  service  had  been  made  upon  "Henry  Appli 
■on  September  12, 1868,  by  reading  the  summons,  and  deliv 
ing  a  true  copy  of  the  same  and  a  certified  copy  of  the  co 
plaint.  On  September  33,  1868,  judgment  by  default  v 
rendered  in  the  district  coui-t  for  $1,427.57,  against  all  1 
defendants,  and  also  "against  the  separate  property  of  i 
said  defendant,  Henry  Apple."  On  the  same  day  the  t 
fendant,  "Apple,"  filed  a  demurrer  to  the  complaint,  a 
also  a  motion  to  set  aside  the  Judgment  against  him.  > 
October  2,  1868,  the  affidavit  of  R.  H.  Williams,  Esq.,  1 
attorney  of  "Eppel,"  was  filed  in  support  of  this  motif 
&nd  stated  the  following  facts :  That  he  wrote  the  demur 
in  good  faith,  and  forwarded  it  to  be  filed  Irom  Bearto' 
(so-called) ;  that  he  made  a  special  aj;t«ement  wifh  1 
express  i^nt  (no  United  States  mail  being  then  establish 
between  Deer  Lodge  City  and  Beartown)  to  OMry  throu 
and  deliver  the  letter  containing  the  demurrer  ;  that  thi 
days  of  the  statutory  time  to  answer  were  yet  to  exp 
when  the  letter  was  expressed  ;  that  only  one  day  is  nee 
sary  to  carry  mail  matter  from  Beartown.  where  the  sa 
mons  was  served,  to  Beer  Lodge  City  ;  and  that  through  t 
delay  of  the  express  agent,  and  without  any  fault 
*'  Eppel,"  the  letter  was  not  delivered  until  one  day  after  1 
lime  for  answering  had  expired. 

That  Appel  had  never  been  a  member  of  the  firm  deacrifc 
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in  the  oomplaint ;  (hat  judgmeDt  had  been  obtained  at  tli« 
October  term,  3867,  on  tiie  note  aned  upon ;  that  said  judg- 
ment was  still  valid,  and  no  new  cause  of  actaoo  had  accnied; 
uid  that  affiant  had  written  to  Eppel  to  be  in  conrt  at  10 
L.  M.ol  October  3,  1868,  and  placed  the  letter  post-paid  in 
he  XJ.  S.  poBt-offioe  of  Deer  Lodge  City  four  days  ago,  bat 
lad  received  no  answer,  and,  therefore,  affiant  made  this 
ffidarit. 

liTo  other  affidavits  were  filed. 

The  note  was  as  follows : . 

"604.60.  One  day  hafter  dayt  we  promise  to  pay  to  L. 
Loeb,  or  bearer,  the  sum  of  six  hundred  and  four  dollars 
f^Oc.,  for  value  received,  whit  interest  from  date  at  5j<  per 
«ach  month. 

Bear  Town,  June  30,  1866. 
,*.Zo^wiii.umpthi.  Jacob  Schmith  Co., 

•»n>p«  •«  h«d.  Joseph  Holzbauek. 

Jacob  ScHMitH  Co.,  iint.nuaE.™u*( 

■TOSRPH  HOLZBAUER."  '  »'="-"~«'«^   ' 

'^e  court,  Khowlkb,  J.,  set  awde  the  judgment  on  Ooto- 
'®>  1868,  and  allowed  the  defendants  till  2  o'clock  P.  H. 
^a"^er,  on  the  payment  of  all  costs.  The  plaintiff  excepted. 

"^feiiraoN  &  Stephens,  for  appellant. 
**-^  court  abased  its  discretion  in  setting  aside  the  default. 
'  Affidavit  on  which  the  order  was  based  was  insufficient, 
^:  "^tiade  by  an  improper  party  ;  and  there  was  no  answer 
'■*■  the  affidavit.  Bailey  v.  Tac^e,  29  Cal.  422.  Apple 
~*^ld  have  made  the  affidavit  instead  of  Williams,  his  attor- 
^-  Apple  used  no  diligence  to  appear  within  the  statutory 
^^-     The  sending  of  a  frivolous  demurrer  by  express, 

^ad  of  an  answer  to  parties,  not  known  to  the  record,  is 
*''  diligence.  The  affidavit  must  show  that  the  default  was 
"^^  result  of  mistake,  surprise,  inadvertence  or  excusable 
^lect  Prac.  Act  1867, 146,  §  68  ;  Harlan  v.  Smith,  6  Cal. 
"^  ;  People  v.  O"  GonneU,  23  id.  281. 

^very  fact  necessary  to  be  shown  to  authorize  the  conrt  to 
Vol.  1.  — 12. 
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Bet  aside  tbe  da&alt  must  be  ahown  by  the  affidavit « 
person,  who  could  testify  apon  the  trial  of  the  cause  to 
facts.  Williams'  knowledge  is  dorired  tram  the  statemi 
of  others,  and  is  not  competent  proof  by  affidavit  to  es 
lish  the  connection  of  Apple  with  '•  Schmith  &  Co."  "V 
liams'  affidavit  is  inconsistent  It  shows  that  Apple 
not  a  party  to  the  note  sned  upon,  and  that  a  former  jo 
ment  against  Apple  is  in  force,  without  any  new  oanse 
action  accruing. 

There  should  have  been  an  answer  with  the  affidavit 
the  complaint  was  verified,  and  there  was  nothing  fi 
Apple  under  oath  to  indicate  that  he  had  a  defense, 
authorities  cited  above. 

R.  H.  Williams,  for  respondent 
No  brief  on  file. 

Wabbek,  C.  J.  This  is  an  appeal  &om  an  order  of 
second  jndicial  district  conrt  setting  aside  a  judgm 
entered  in  vacation  by  default,  against  Henry  Eppel 
Apple,  one  of  the  defendants  below,  with  leave  to  ansv 
upon  payment  of  costs.  The  wtting  aside  of  the  defs 
rested  in  the  discretion  of  the  court  below  upon  the  ft 
disclosed  in  the  affidavit,  and  we  see  no  such  abuse  of  t 
discretion  as  calls  for  the  interposition  of  this  court 

The  order  is  affirmed  and  the  cause  remanded. 

Bxc^Uont  owrnUea 

Kkowlsb,  J.,  concurred. 


Oabpehtbb,  respondent,  v.  Rodgebs,  Territorial  Audit 
appellant. 

-Statdtobt  ot-ngtanatiov—Tttmaotivr  elfeet.  Seotlon  0  ot  the  aot  of  i 
groBi  amendlag  the  orgsDlo  aot  of  this  Teirltoiy,  approTsd  Uaroh  2, 1 
did  not  have  B  retroactive  eOlsct  and  gWe  full  force  to  a  law  fronl  the  i 
of  Its  flrst  euaotment,  fftalob  bad  bmn  annulled  b7  DongreH  and  re-etnv 
by  a,  Bubaequent  l^slatiire  of  Montana. 
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tnOBT  oowBJHTH,fioa — tatan{ng  of  »aid  uctbm.    In  puctny  Mid  moCIod 

.  ooDiraM  gave  to  gnbBoqnent  territorial  l^^atare*  tbe  right  to  re-«iiMt 

iitBin  IswD  that  bad  been  aauiiUod  hj  ouiigreBs. 

DTOBT  cossTKTJorios  —  hfaiortf at. rocfa  Tffrrrtd  to'.    This  oourt  can  refer 

>  the  blttory  of  the  Terrftoi?  to  aseertBiii  the  proper  oonBtqii'ttan  at  a 

Atute  whioh  ia  amblKnoue. 

UTOKt  oosBraaatias  — repugnant  proriaovoid.    A  provlio  which  uiuoou- 

■tent  wltt  anj  reaaon&ble  Intention  of  tbe  aasemblT'  whloh  passed  It,  and 

ipogiuuit  to  the  bodr  ot  the  Mt,  ti  Told. 

Appeal  from  the  Mrst  District,  Madison  County. 
r  January,  1868,  Carpenter  filed  his  affidavit,  and  ap- 
d  for  a  peremptory  writ  of  mandate.  After  a  hearing  at 
nbere,  the  conrt,  Hosker,  J.,  iaaued  the  writ  in  aooord- 
;  with  the  application,  and  Rodgers  appealed.  The 
J  appear  in  the  opinion. 

''.  M.  Stafford,  district  attorney,  first  distriot,  and 
'IS  &  Thoboughmak,  for  appellants. 
fo  brief  on  file.) 

^OBD  &  Spsatt,  for  respondent. 

le  first  legislature  created  the  office  of  superintendent 
>ablio  iostmction.  Acts  1866,  433.  The  law  flying  the 
ry  waB  passed  by  the  second  legislature  on  April  10, 
I.  Acts  1866,  17.  This  last  act  was  recognized  as  the 
of  this  Territory,  until  its  repeal  by  the  amended  or- 
ie  act  of  March  3,  1867. 

[le  legislature,  elected  undw  the  proviBions  of  the  sixth 
ion  of  this  act,  assembled  on  the  first  Monday  of  No- 
ber,  1867.  By  an  act  approved  December  94,  1867,  this 
slatore  re-enacted  the  law  of  April  10,  1806.  Acts  1867, 
§  6.  The  only  difference  between  them  is  a  ^ight  in- 
ae  of  salary.  The  respondent  was  in  office  at  the  time 
he  passage  of  this  act.  An  equitable  construction  of 
e  statutes  would  award  him  his  salary.  The  Territory 
received  the  benefit  of  his  labors,  and  he  should  be  paid 
efor.  This  is  a  controversy  between  the  Territory  and 
of  its  citizens.  A  court  will  never  presume  that  it 
the  intention  of  the  legislature  to  perpetrate  a  fraud 
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by  reoeiviiig  respondent's  labor,  and  declare  that  Uie  Ic 
^ving  him  his  salary  had  no  application  .to  his  caf 
Smith's  Stat  and  Const.  Law,  ^  694,  606. 

The  last  proviso  of  the  sixth  section  of  the  act  of  congrc 
of  March  3,  1867,  is  repngnant  to,  and  repeals  all  parts  < 
the  section  in  conflict  with  it  Does  this  section  make  i 
the  laws  passed  in  1866  void  1  Does  it  saspeod  them  an 
the  election  of  the  legislature  provided  for!  The  first  pa 
of  this  section  makes  the  laws  void,  but  the  proviso  repea 
this  part.  Sedg.  Stat  and  Const  Law,  title  "Proviso; 
Smith's  Com.,  §§  678,  579. 

We  contend  that  the  laws  of  the  two  le^islatores  of  iCo 
tana,  in  1863,  were  not  repealed  bj  this  aot  of  congree 
They  were  only  suspended  until  an  election  of  the  legial 
ture  should  take  place,  as  provided  for  in  the  act  Th 
election  took  place  before  the  commencement  of  this  sttj 
The  act  of  April  10,  1866,  was  then  in  full  force,  fixii 
respondent's  salary.  Respondent  is  entitled  to  reooT 
under  this  act  even  if  this  court  should  be  of  the  opini( 
that  the  act  of  December  34,  1867,  is  not  applicable. 

Knowlkb,  J.  This  cause  comes  to  this  court  on  appe 
from  a  judgment  of  the  district  court  of  the  first  Jadici 
district  of  this  Territory  awarding  the  respondent,  A.  M. 
Carpenter,  a  peremptory  writ  of  ma-ndamus  against  tl 
appellant,  Wm.  H.  Rodgers,  as  territorial  auditor,  con 
manding  him  to  issue  to  respondent  territorial  warrants  fi 
the  sum  of  $363.38,  for  salary  as  superintendent  of  publ 
instraction  for  the  Territory. 

The  facts  presented  in  the  record  are  as  follows :  Carpei 
ter  was  appointed  by  the  acting  governor  for  this  Territoi 
superintendent  of  public  instruction,  and  confinned  by  tl 
l^islative  council  on  the  4th  day  of  March,  1867.  He  ei 
tered  upon  and  performed  the  duties  of  that  office  ftom  thi 
time  until  January  4,  1868.  The  law  providing  for  tJ 
office  of  superintendent  of  public  instruction  was  enacted  h 
the  first  l^slative  assembly.  No  salary  was  provided  fi 
iuch  ofiicer  until  a  law  was  enacted  fixing  the  same  by  tl 
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second  iegislative  assembly.  On  the  2d  day  of  March,  1867, 
two  days  before  the  appointment  of  Carpenter  to  said  office, 
congress  amended  the  organic  act  of  this  Territory. 

The  construction  of  section  6  of  this  amendment  is  the 
only  difficulty  presented  to  the  court  in  deciding  this  case. 

It  is  contended  by  the  respondent  in  the  first  place  that 
the  act  of  the  fonrtid  legislative  assembly,  entitled  ^^  An  act 
to  define  the  duties  of  territorial  superintendent  of  public 
instruction,"  was  a  re-enactment  of  the  law  of  the  second 
legialatiye  assembly  upon  the  eame  subject,  which  vendered 
this  act  of  the  second  legislative  assembly  valid. 

The  portion  of  the  asoticm  under  consideration  which  it  is 
claimed  had  this  force  Mid  effect  reads  as  follows : 

^' And  be  it  further  enacted.  That  all  acts  passed  at  the 
two  sessions  of  the  so-called  legislative  assembly  of  the 
T^ritory  of  Montana,  held  in  eighteen  .handred  and  sixty- 
six,  are  hereby  disapproved  and  declared  null  and  void, 
except  such  acts  as  the  legislative  assembly  herein  author- 
ized to  be  elected  shall,  by  special  act  in  each  case,  re- 
enact" 

Let  it  be  granted  that  tiie  act  of  the  fourth  legislative  as- 
sembly, entitle  ^' An  act  to  define  the  duties  of  teititorial 
superintendent  of  public  instruction,"  was  a  re-enactment 
of  the  statute  upon  the  same  subject  by  the  second  legisla- 
tive assembly.  Does  this  section  have  the  force  claimed  for 
it !  It  is  certain  that  the  fourth  legislative  assembly  did  not 
exp)ect  that  their  aet  upon  this  subject  was  to  have  any  re- 
troactive effect,  for  the  last  section  of  their  act  reads  as  fol- 
lows : 

''This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage." 

We  cannot  think  that  congress  intended  to  say  that  the 
acts  of  the  l^slative  assembly  of  eighteen  hundred  and 
sixty-six,  which  the  fourth  legislative  assembly  should  by 
special  act  in  each  case  re-enact  should  be  vaUd  and  go  into 
effect  from  the  date  of  the  first  enactment.  The  more  rea* 
Bonable  view  of  what  congress  did  intend  to  do  is  this: 
Congress  no  doubt  entertained,  the  opinion  that  should  it 
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disapproTe  of  and  declare  null  and  void  the  lawa  of -tlie  li 
islative  assemblies  of  1866,  in  an  amendment  to  the  oiga 
act  of  the  Territory,  withont  giving  power  to  any  suh 
qaent  legislature  to  re-enact  thrai,  it  would  amonnt  to  a  p 
bibition  apon  their  re-enaotment.  Hence  congrese  intenc 
to  give  the  privilege  to  any  sobseqaent  legislative  assemi 
to  re~ena6t  t^m.  To  ^ve  this  section  .any  ot^er  coDstr 
tion  would  make  ii  inoooaisteat  with  any  reasonaUe  iiit< 
tion  on  the  part  of  congress.  Ithadbeen  deeided  by  so 
of  the  oonrts  of  this  Territory  that  the  legidaUve  pow 
thereof  had  lapsed,  and  that  all  the  lavs  of  the  seeond  e 
third  l^slative  aasemblies  were  void.  In  part  to  remc 
the  evils  which  it  was  found  by  tiue  decision  the  people 
this  TerritOTy  were  liable  to  aafliBT,  thia  amendment  to  ' 
organic  act  was  passed. 

At  least  the  part  of  section  6  of  this  ammdmoit  am 
discussion  does  not  declare  that  a  re-^utctment  of  tea 
passed  by  the  legislatiTe  assemblies  of  1866',  by  the  lefft 
tive  assembly  authorized  by  the  amendment,  would  mak.i 
valid.  It  declares  that  such  acts  of  said  legislative  aasc 
biles  as  the  le^slative  ass^nbles  authorized  by  it  sh 
specify  in  eaoh  case  re-enaof,  it  does  not  djstipprove  of  a 
declare  null  and  void.  This  construction,  howevra,  lea- 
all  those  acts  which  might  be  specially  re-enacted,  in  es 
case,  joat  where  they  were  before  the  amendment  to 
organic  act.  And  if  upon  a  mature  consideration  by  i 
courts  it  should '  be  decided  that  such  acta  were  valid,  < 
statute  books  would  present  the  anomaly  of  having  t 
sets  of  statutes,  identical,  and  purporting,  as  in  this  os 
to  go  into  force  at  ^flferent  timesJ  Or  take  the  -other  ct 
struction,  that  upon  the  special  re-enactment  of  th 
statutes,  they  shoold  be  made  valid  and  b^  in  force  fir 
their  passage  in  1866.  No  matter  if  this  re-^naotmdnt  shot 
be  years  hence.  We  would  still  have  the  same  unpre 
dented  condition  of  afihirs  of  two  statutes,  identical,  a 
eaoh  going  into  effect  at  diff^«nt  periods.  Should  any 
these  be  criminal  enactments,  for  years  they  might '  be  c< 
eidered  null  and  void.    All  at  once  upon  their  re-enactmi 
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they  would  be  considered  valid  and  la  force  from  the  time 
of  their  first  enactment.  Is  it  reasonable  to  suppose  that 
congress  intended  to  leave  the  door  open  to  any  such  state 
of  affairs  ?  If  so,  then  instead  of  removing  the  evils  by 
which  the  people  of  this  Territory  were  beset,  it  has  multi- 
plied them  and  failed  to  satisfy  the  necessity  for  any  such 
amendment  and  done  violence  to  the  very  object  of  its  pas- 
sage.   Take  the  other  construction.     If  congress  intended 

to  leave  the  door  open  to  test  the  validity  of  all  laws  which  «f  ^'        f ' 

tile  legislative  assembly  it  had  authorized  should  in  each 
case  specially  re*enak)t,  it  must  have  seen  that  it  was  leaving 
the  door  op^i  for  a  vast  amount  of  litigation  instead  of 
dissipating  it  and  multiplying  the  opportunities  for  fraud 
and  sharp  practice  upon  the  people  of  the  Territory  by 
designing  men  in  subsequent  legislative  assemblies.  If  it 
should  be  found  that  such  acts  were  valid,  then  all  that 
would  be  necessary  to  bring  them  into  force  again  would  be 
to  have  them  re-enacted.  They  would  take  effect  from  their 
first  passage.  And  as  in  the  former  case,  hiws  that  had 
long  been  considered  void,  would  come  into  force  to  affect  :^^^m^  ^n 

the  rights  of  property  and  liberties  of  the  citizen.  It  will 
be  seen  from  the  first  proviso  in  this  section  that  congress 
supposed  the  door  had  been  left  opeii  only  to  test  the  valid- 
ity of  the  laws  of  1866,  where  vested  rights  had  accrued. 
Yet  if  the  construction  we  have  just  considered  be  correct, 
then  the  opportunity  is  presented  to  test  the  validity  of  all 
laws  re-enacted,  whether  there  were  any  vested  rights  in- 
volved or  not.  We  think  there  is  ambiguity  enough  in  this 
section  ta  allow  us  to  go  outside  of  the  wording  of  the  stat- 
ute to  find  the  intention  of  congress.  When  this  is  done, 
there  is  no  doubt  but  that  the  construction  we  have  given 
to  this  portion  of  this  section  is  the  correct  one.    'The  last 

proviso  in  this  section  is  more  diflicult  of  construction  than  * '  '  jj 

any  other  portion  of  it.     It  provides  ''That  no  legislation  i» .   n 

or  pretended  legislation  in  said  Territory,  since  the  adjourn-  * 

ment  of  the  first  legislative  assembly,  shall  be  deemed  valid 
until  the  election  of  the  legislative  assembly  herdn  provided 
for  shall  take  place." 
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It  almost  appears  in  this  that  congress,  ao  matter  ' 
may  have  been  the  actoal  intention,  does  say  that  whei 
legislative  aasembly  provided  for  should  take  place  the 
legislation  and  pretended  le^slation  in  said  Territory  i 
the  first  l^slative  assembly  shonld  be  deemed  valid.  E 
legislative  act  ought  to  be  so  constraed,  if  possible,  i 
make  it  consistent  with  itself.  To  give  such  a  constrat 
to  this  proviso  as  the  one  above,  however,  would  make 
gress  say  in  the  first  part  of  this  section  that  ail  acts  oi 
two  l^Blative  assemblies  of  1866  were  null  and  void, 
that  the  Icfpslative  assembly  authorized  might  have  tiie 
erty,  by  a  special  act  in  each  case,  to  re-enact  them. 
Iq  the  latter  part  of  it,  that  upon  the  electioo  of  the  leg 
tive  aasembly  provided  for,  not  only  all  the  legislatioi 
these  two  assemblies,  bnt  of  any  other  legislative  aBaem] 
or  pretended  legislative  assemblies  since  the  first  tegisli 
aasembly,  should  be  deemed  valid,  which  would  do  a 
with  any  necessity  of  th^r  re-enactment.  Surely  thei 
ambiguity  enough  presented  here  to  permit  a  court  to  1 
at  the  extraneous  facts  to  find  the  proper  constructioi 
&ie  statute. 

It  is,  we  believe,  a  part  of  the  history  of  this  Tenit 
that  about  the  time  this  amendment  to  our  organic  act 
passed,  the  governor  of  this  Territory  bad  convenec 
extra  sesaioa  of  the  legislative  assembly.  The  only  e 
tion  of  this  remarkable  proviso  is,  that  congresa  intet 
to  annul  the  laws  of  this  assembly  until  the  election  oj 
legislative  aasembly  authorized  should  take  place. 
that  legislative  assembly  continued  its  labors,  we  woolc 
doubt,  be  forced  to  the  construction  that,  upon  the  elec 
of  the  l^^ative  assembly  provided  for,  all  its  acts  wi 
be  deemed  valid,  if  this  is  the  proper  construction  of 
proviso.  Perhaps,  however,  it  is  too  broad  in  its  tern 
receive  any  construction  which  would  confine  its  applies 
to  one  legislative  assembly. 

There  is  one  thing  to  be  observed  in  this  proviso. 
not  in  the  usual  form  of  one.     The  usual  effect  of  a  pro 
Is  to  limit,  in  some  enumerated  particulars,  the  general  e 
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he  purview  of  aii  act.     This,  however,  if  it  has  the  force 

effect  claimed  for  it  by  the  respondents,  would  repeal 
purview  of  this  sectlOQ,  and  leave  it  no  functions  to  per- 
1  whaterer.  In  fact,  this  proviso  giving  it  the  construe- 
claimed  for  it,  ia  totally  repugnant  to  the  whole  purview 
le  section,  and  makes  the  act,  instead  of  an  annulling  act, 
enactiiig  that  upon  the  happening  of  a  certain  event 
;h  the  amendment  to  the  organic  act,  of  which  this  sec- 

is  a  part,  provides,  shall  take  place  not  only  all  legis- 
>n,  but  all  pretended  legislation  in  this  Territory  since 
Srst  legislative  assembly  shall  be  deemed  valid.  Some 
lority  has  been  cited  to  the  effect  that,  when  a  proviso 
pugnant  to  the  purview  of  a  statute,  the  proviso  should 
d,  and  be  deemed  a  repeal  of  the  purview. 
BNT  says :  "A  saving  clause  in  a  statute  is  to  be  rejected 
a  it  is  directly  repugnant  to  the  purview, or  body  of  the 
and  could  not  s^nd  without  rendering  the  act  incon- 
Qt  and  destmotiTe  of  itself."  See  1  Kent,  5S2. 
^n,  in  discussing  the  rule  that  had  been  laid  dcwn  io 
ion  to  a  proviso,  he  says :  "But  it  may  be  remarked. 
1  this  case  of  Fit^ibbon,  that  a  proviso  repugnant  to 
jorview  of  the  statute  renders  it  equally  nugatory  and 

as  a  repugnant  saving  clause.  And  it  is  difficult  to 
vhy  the  act  should  be  destroyed  by  the  one  and  not  by 
)ther ;  or  why  the  proviso  and  the  saving  clause,  when 
osistent  with  the  body  of  the  act,  should  not  both  of 
I  be  equally  re^eoted,"  See  1  Kent's  Com.  523. 
is  difficult  to  see  why  a  proviso  which  makes  an  aot 
asistent  with  any  reasonable  intention  on  the  part  of 
legislative  body  which  enacted  it,  and  makes  it  incon- 
nt  with  itself,  and  is  totally  repugnant  to  the  body  of 
act,  and  destroys  its  effect  altogether,  should  stand, 
r  a  mature  consideration  we  are  impelled  to  the  con- 
ion  that  it  should  not ;  and,  as  the  effect  claimed  for 
proviso  is  as  above  stated,  we  axe  compelled  to  hold  if 
is  its  proper  construction  it  is  void. 

accordance  with  the  views  above  expressed,  it  ia 
Vol.  1—13. 
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ordered  that  the  jadgment  of  the  court  below  be  rdven 
and  that  a  peremptory  writ  of  mandate  be  denied. 

Writ  of  TTumdate  deniet 
Waeren,  C.  J.,  concnired. 

The  legislature,  by  an  act  approved  January  12,  11 
appropriated  $341.13,  in  payment  of  Carpenter's  claim 
aervices  as  territorial  superintendent  of  public  instruotic 


Wilson,  respondent,  v.  Davis  et  al.,  appellants. 

Emomvm— no  appeal  jVwm  fcii  appoMnunL    ITo  qqwaliMfrom  anMdi 

tiur  distilot  ooDit  for  the  4ppoliitiDeat  of  a  raMlver. 
JOBISDIOTION  oomwaaxD  bt  IiAW.    An  ■Kreement  of  partiM  OAnnot  M 

upon  thli  oonrt  Jariadlctlon,  whlah  is  not  glrea  bj  Isir. 

Appeal  from  the  First  JHitrict,  Gallaiin  county. 
This  case  came  before  the  court  at  the  August  tenn,  1£ 
and  the  facts  are  contained  in  the  report  on  page 
October,  1867,  Wilson  brought  this  action  in  the  firet  i 
trict  in  Gallatin  county.  After  a  hearing  at  chambers, 
court,  HosMER,  J.,  appointed  a  receiver  to  take  charge 
the  property  in  controversy,  and  issued  an  order  restrain 
some  of  the  defendants  from  interfering  with  the  same.  ' 
other  facts  appear  in  the  opinion.  Upon  the  hearing 
appeal,  the  appellants  filed  the  affidavit  of  T.  Thoroughm 
Esq.,  one  of  their  attorneys,  who  testified  as  follows :  T 
the  attorneys  of  respondent,  at  the  time  appellants  b 
their  exceptions  in  this  cause,  orally  waived  aU  notices  i 
other  legal  formalities  on  appeal. 

The  arguments  of  counsel  upon  the  merits  of  the  oa 
are  omitted. 

Davis  &  THOBonaHMAN  and  Wooux)lk  &  Tool:^ 
appellants. 

The  affidavit  of  Thotoughman,  on  file  in  this  case,  abt, 
that  all  notices  and  other  l^al  formalities  were  waived 
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le  of  the  exceptions.  No  counter  affidavit  has  oeen 
ind  respondent  18  concluded  by  the  said  affidavit. 
,ppeal  is  as  perfect  as  if  all  the  requirements  of  the 
I  had  been  complied  with.  If  this  court  believes  that 
t  stipolation  was  made,  as  shown  hy  ^id  affidavit, 
dent  cannot  now  deny  the  same  without  proof,  and 
Y  practice  a  f  mud  and  deceit  npon  appellants.  Appel- 
lave  no  remedy  for  such  an  ii^ury,  as  the  time  within 
such  notices  must  be  given  has  long  since  elapsed, 
lid  that  a  sense  of  jnstice,  binding  in  the  mind  o£  all 
,  would  declare  that  such  agreements  are  binding  and 
H3  foithfnlly  kept 

record  shows  that  appellants  at  the  time  excepted  to 
ion  of  the  court  below  in  appointing  a  receiver,  and 
Lg  to  dissolve  an  injunction  restraining  some  of  the 
ints ;  and  that  appellants  then  filed  their  bond  of 
.  upon  both  questionB,  and  thereby  took  them  to  the 
le  court. 

P.  SAsaxsa  and  Wobd  &  Spbatt,  for  respondent, 
appeal  should  be  dismissed.  The  case  is  governed 
practice  act  of  the  first  legislature.  No  appeal  bond 
en  filed  aa  required  by  law.  Acts  1666,  97,  §263. 
lotice  of  the  appeal  was  ever  filed  or  served  upon  the 
dent.  The  service  of  the  notioe  may  be  a  legal 
ity,  which  may  be  waived,  the  filing  of  the  notioe  is 
legal  formality.  It  is  the  appeal  itself,  This  conrt 
I  jarisdiction' without  such  notice  being  filed,  and  no 
iction  can  be  conferred  by  the  consent  or  agreement 
ies.  That  which  the  statute  requires  is  not  a  "for- 
"  simply.  Acts  1868,  95,  §  262  ;  Bonds  v.  HickTnan, 
.  460 ;  Wdkeman  v.  Coleman,  28  id.  68  ;  Hildreth  v. 
JoTi,  10  id.  490 ;  I<Yankli?i  v.  Reijier,  8  id.  340.  The 
ript  mpst  show  that  the  notice  of  appeal  was  filed ; 
ervice  of  the  same  was  waived,  if  it  was  not  seiTed  ; 
.at  an  undertaking  was  filed  within  the  time  prescribed 
J.  See  authorities  cited  above, 
appeal  is  allowed  by  law  fixim.an  order  of  conrt 
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appointing  a  receiver,  until  after  final  judgment.  Acta 
95,  §  251.  The  appellants  took  esceptions  to  the 
appointing  a  receiver  made  on  November  9,  1887. 
Injunction  was  not  granted  until  December  following, 
exception  was  taken  to  this  order,  and  no  appeal  was  1 
therefrom.  Appellants  cannot  appeal  from  one  intennf 
order  and  ask  Uie  court  to  review  other  orders  of  the 
below. 

Waebbn,  C.  J.  This  purports  to  be  an  appeal  fro 
order  made  In  this  court  at  chambers  by  Hon.  H.  L.  Hoe 
judge  of  the  first  judicial  district  court  at  Madison  co 
on  the  motion"of  the  respondent  appointing  a  receiver. 

The  appointment  of  a  receiver  is  an  interlocutory 
ceeding,  and  from  such  an  order  no  appeal  lies.  The  n 
shows  no  motion  to  dissolve  the  injunction,  and  no  > 
refusing  to  dissolve  it,  and  no  final  judgment  or  order 
which  an  appeal  could  be  taken. 

The  bill  of  exceptions  filed  with  the  transcript,  an 
original  bond  filed  in  this  court,  show  that  it  was  inte 
to  appeal  from  the  order  of  the  court  appointing  the  rect 
No  notice  of  appeal  appears  to  have  been  filed  or  giver 
an  affidavit  accompanies  the  record  that  all  legal  forma 
were  orally  waived  by  respondent  on  the  appeal. 

No  agreement  of  parties  can  confer  upon  the  coi 
jurisdiction  which  is  not  given  by  law. 

The  appeal  is  dismissed,  with  costs. 

Appeal  d4ami9»\ 

EiTOWLXs,  J.,  oonoorred. 


KutlNSOBUiDT,  appellant,  t.  Mobse,  reepondent. 

PbACTIOB — oipfta/nmoe  —  vmtBtr  ttf  nimnKHu.  A.  part;  kppean  geuen 
•D  Botlon  and  iralTM  a  snmnioiii,  U  be  oomea  Into  oourt,  wlthoat  Ui 
hli  object  In  •(>  doing. 

pBAonox— aptMiiranpc— flffnAv  •HputoMon.  'Hie  •igning  of  aoertatn 
latlim  In  thU  case  wm  a  general  appearance. 
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'olfToTib  the  Third  Dittrict,  Lewis  OTid  Clarke  County. 

December,  1867,  Klemschmidt  commenced  this  actioD 
certain  drafts  in  the  district  court.      In  Febraary, 

an  amended  complaint  was  Itled  and  an  alias  sum- 

was  iasaed,  which  was  returned  by  the  officer  as  per- 
ly  seired.  On  March  2, 1868,  the  defendant  appeared 
ally,  and  mored  to  quash  the  alias  summons,  and  the 
D  of  service  indorsed  upon  it.  This  motion  was  aas- 
1  by  the  court  on  March  9,  1868. 
December,  1867,  Kleinschmidt  obtained  a  writ  of  at- 
lent,  and  defendant  filed  a  plea  in  abatement  of  the 

on  March  IS,  1868.  It  commenced  as  follows :  "And 
:omes  Benajah  Morse,  »  *  *  defendant,  and  files 
lis  plea."     »     *    *    This  was  verified  by  the  defeadr 

Afterward,  but  upon  the  same  day,  a  stipnlation  of 
>artie5  was  filed,  which  is  contained  in  the  opinion. 
ment  was  then  rendered  for  plaintiff  for  |16,880.     On 

3,  1868,  the  defendant  filed  a  motion  to  vacate  this 
ment.     The  court,  Muhson,  J.,  sustained  the  motion, 
)laintiff  excepted. 
9  other  facts  appear  in  the  opinion. 

JOLPOLK  ft  Toole,  for  appellant 
i  court,  instead  of  quashing  the  alias  summons,  should 
continued  the  case,  and  given  the  proper  time  to  plead, 
sonrt  had  no  authority  to  set  aside  a  final  judgment,  on 
)n,  at  a  term  of  court,  after  such  judgment  was  ren- 
[,  when  the  records  show  that  there  was  personal,  but 
Relent  service.  Wilson  v.  Gleaveland,  30  Cal.  192; 
'•am  V,  Pitcher,  4  id.  280 ;  Castro  v.  Richardson,  30 
I ;  Willson  v.  McBvoy,  25  id.  169  ;  LaMimer  v.  Ryan, 
,  628;  Shaw  v.  McCfregor,  8  id.  621, 
a  plea  in  abatement,  filed  in  open  court,  was  a  waiver 
rvice.  A  party  may  appear  in  person,  or  by  attorney, 
mt  service  of  summons.  Acts  1867, 138,  §  22 ;  Suy- 
V.  Pitcher,  4  Cal.  280 ;  Adams  v.  GiU>ert,  9  Wend. 
^eme  v.  BCTitlsy,  3  How.  Pr.  331 ;  Hunter  v.  Lester, 
,347. 
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After  respondent  appeared  and  filed  his  stipulation, 
drawing  all  pleas  and  defenses,  the  court  exercised  it 
dicial  discretion  in  rendering  a  judgment.  This  eaji 
be  reversed  on  appeal,  or  set  aside  on  motion  and  pi 
showing  of  merits  at  proper  time.  The  authority  c 
attorney  of  record  is  always  presumed,  when  he  appea 
such,  and  he  may  suffer  or  confess  judgment  for  his  cl 
Foster  v.  Wood,  30  How.  Pr.  286 ;  Dentin  v.  J^Toj/^ 
Johns.  301 ;  Blodget  v.  Oonilin,  9  How.  444. 

Other  rights  have  intervened  and  attached ,  upon 
judgment.  If  respondent  had  made  proper  showin 
merits  at  the  proper  time,  the  court  should  have  ord 
the  judgment  to  stand,  subject  to  those  rights,  and  resp 
ent  should  have  been  permitted  to  answer  and  del 
Sterne  v.  Bentley,  3  How.  Pr.  331  ;  HalUtt  v.  RigMer 
id.  43. 

This  court  should  make  such  order  ia  the  premist 
should  liave  been  made  in  the  court  below.  While  i 
volved  on  respondent  to  show  a  meritorious  defeue 
order  to  set  aside  the  judgment,  appellant  shows,  by 
davits  filed,  that  there  is  no  such  defense. 

Chi'masbko  &  Chadwice  and  G.  Mat,  for  respondei 
(No  brief  on  file.) 

Knowles,  J.  This  cause  comes  to  this  court  on  ap 
from  an  order  of  the  court  below,  vacating  and  decla 
anil  and  void  a  judgment  of  that  court. 

It  appears  that  at  the  time  of  filing  the  complaint  in 
action  a  summons  was  issued.  This  was  quashed  by  o 
of  court  for  a  defective  service.  Afterward  the  plai 
filed  an  amended  complaint,  and  had  an  alias  sumn 
issued.  The  i>]aintiff,  in  the  mean  time,  had  filed  his 
davit  for  a  writ  of  attachment,  to  issue  a^inst  the  prop 
of  respondent.  The  i-espondent  appeared  in  the  action, 
filed  his  plea  in  abatement.  The  court  sustained  the  \ 
and  quashed  the  attachment  proceeding.     The  counse 
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respondent  then  gave  the  appeUAnttAe  foUbwing  stipn- 
on,  to  wit : 


eocioT*  H.  KldMchmidt.  plaintiff, 

tjah  Hone,  aarrivliir  partner  of 
B  lata  finn  at  B.  and  B.  Morae,  do- 
idaat  J 

n  the  Territorial  District  Court,  Third  Judicial  Dit- 
£,  Lewis  and  Clarke  County,  M.  T. : 
he  undersigned  attorneyg  for  the  above-named  defend- 
hereby  consent  and  agree  to  withdraw  all  pleas  and 
mses  in  the  above  oaose,  and  will  interpose  no  objections 
he  taking  of  Judgment  in  said  cause. 
T'itness  our  hands  this  13th  day  of  March,  A.  I>- 1868. 
WTIJJAM  CHUMASERO, 
38t:  GEORGE  MAY. 

J.  H.  Shobsb. 

his  stipulation  was  filed  in  the  action,  and  counsel  for 
ellant  moved  for  judgment,  which  was  duly  entered  at 
next  term.  Afterward  the  counsel  for  respondent  moved 
et  this  judgment  aside,  and  to  declare  the  same  null  and 
1,  for  the  reasons  set  forth  in  the  following  motion : 
And  now  comes  the  defendant  by  his  attorneys,  William 
imasero  and  Ghjorge  May,  and  moves  the  court  to  annul 
vacate  the  judgment  entered  at  the  last  term  of  thia 
rt,  in  behalf  of  plaintiff  against  defendant,  for  reasons, 
rhat  the  inspection  of  the  records  in  said  case  shows  an 
er  quashing  the  summons  and  return  in  said  case ;  2. 
Lt  the  inspection  of  the  records  shows  that  there  was  no 
rice  of  summons  upon  defendant,  other  than  the  one 
flhed,  and  therefore  defendant  could  not  be  in  default, 
.  therefore  that  said  judgment  was  improperly  entered; 
rhat  the  stipulation  on  file  in  this  case,  signed  by  the 
■rneya,  did  not  authorize  and  justify  the  judgment 
sred  in  said  case." 

WILLIAM  CHUMASERO, 

GEORGE  MAT, 

AUoriieys  for  D^endani. 
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Tbe  ooatt!  sustained  this  motioD,  and  7aoa4»d  the  J  a 
ment  entered  for  the  appellant.  This  was  done  at  a  t< 
Bubseqnent  to  the  one  at  which  the  judgment  was  entei 
We  have  been  thus  particolar  in  setUng  forth  the  foctSj  t 
it  may  be  seen  upon  what  the  court  below  based  its  acti 

Tbe  twenty-second  section  of  the  civil  practice  act  of  i 
Territory  provides  as  foUows : 

"  That,  after  the  filing  of  the  complaint,  a  defendant  in 
action  may  appear,  answer  or  demur,  whether  the  summi 
has  been  issued  or  not;  and  such  appearance,  answer 
demurrer  shall  be  deemed  a  waiver  of  summons." 

The  first  question  presented  to  the  court  is,  did  the 
fendant  appear  generally  in  the  action  1  If  he  did, 
waived  any  summons  to  appear.  What  is  a  general  appe 
ance  in  an  action  1  A  party  coming  into  court  in  an  act 
without  limiting  the  object  for  which  he  comes  in.  1 
signing  of  such  a  stipulation  as  the  one  filed  in  this  cai 
by  defendant's  attorney,  has  ever  been  considered  a  gene 
appearance  in  a  cause.  The  respondent  then,  as  to  t 
action,  was  in  court,  and  if  he  had  failed  to  file  a  plea 
the  merits  of  the  cause,  the  appellant  was  entitied  to  jn 
ment  if  he  claimed  it.  He  asked  for  judgment,  and 
court  properly  awarded  it. 

' .  We  feel  impelled  to  say  one  thing  further  in  this  can 
How  was  that  stipulation  considered  by  the  attorneys 
the  appellant,  and  how  did  the  attorneys  for  respond 
have  reason  to  suppose  tliat  the  attorneys  for  the  appeU; 
regarded  it !  That  it  was  an  agreement  by  the  defends 
Benajab  Morse,  that  the  plaintiff  might  have  judgment 
the  amount  he  claimed.  To  give  it  any  other  effect  woi 
be  to  violate  what  was  the  manifest  intention  of  the  pari 
who  gave  it,  the  understanding  of  its  effect  by  the  part 
who  received  it,  and  to  recognize  and  encourage  a  syst 
of  sharp  practice  not  to  be  tolerated  in  any  dignified  a 
upright  court. 

The  order  of  the  court  below  is,  therefore,  reversed  a 
the  cause  remanded. 

Exertions  sustained 

Waeren,  C-  J.,  concurred. 
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GoDBE,  respondent,  v.  MoCoemiok,  appellant. 

WW  —  appUeatbtn  for  oAongB-  The  act  ot  tbs  legUIktuFfl,  re^atlOK  the 
plaoe  of  trial  In  certain  oassB,  approved  Deoambar  6,  ISST.  gtveB  n  parCj  the 
rit{ht  to  apply  for  a  change  of  the  venue  ot  hie  cue  before  the  trial  actu- 
sUt  begini,  altboagh  vaoh  apidloatlim  has  been  made  and  deniad  at  the 
asms  term  before  the  paaiaga  of  thU  act. 
ATOTOBY  cosarsncTlON  — tieiiue  act^iuriadiction.  Thisact,  approved  De- 
cember 8, 1807,  mSlBcta  the  moda  of  prooednre,  bat  dOM  not  dlTsst  the  dli- 
fcrlot  ooart*  of  the  oommon-law  jnrlidlotion  conferrsd  upon  tbam  by  the 
urganio  act  of  this  Territory. 
EM  —  oalldUy  of  the  venue  tlntiiU.    Th<*  a«t,  approved  Deoember  6, 1SB7.  is 

Rp<Hi  a  rlghttol  mbJBct  of  l^ilotion  and  valid. 
niTTK  —  ahendumgtd  —  ditcretion  of  eourL  The  application  tor  the  change 
ot  the  venue  in  tltis  action  was  not  addreaaad  to  the  discretion  of  the  court 
below.  The  (tatuta  is  Imperative  and  the  appllaatlon  should  have  been 
gnuited  apon  the  payment  of  the  ooats. 
BNITB  —  ejfeot  of  denying  appticalion.  If  a  court  Brronaouslj  denies  a  motion 
to   ohanfte  the  plsoe  of  trial,  the  subaequeat  prooeedingi  In  the  oaae  are 

TOtd. 

Appeal  from  the  FHrst  Districiy  Madison  County. 

This  action  was  brought  by  Godbe  in  October,  1866,  in 
le  county  of  Edgerton  (now  Lewis  and  Clarke),  to  recover 
le  amount  due  on  a  contract  executed  May  31,  1866,  by 
[■odbe  and  McCormick.  The  place  of  trial  was  afterward 
hanged  to  the  county  of  Madison,  On  December  2,  1867, 
uring  a  term  of  the  district  court,  the  defendant  filed  a 
action  for  a  change,  of  the  venue  of  the  action.  The  motion 
ra.8  overruled.  On  December  6,  1867,  an  act  waa  passed 
y  the  legislature  of  the  Territory,  which  contained  the  fol- 
owing  clauses  :  "That  when  an  affidavit  is  made  by  any 
tarty  to  said  action  or  prooeeding,  or  by  bis  or  their  attor- 
ley,  that  the  party  making  the  application,  and  on  whose 
>ehalf  the  affidavit  Is  made,  cannot  hare  a  fair  and  impar 
ial  trial  in  said  action  by  reason  of  the  bias  or  prejudice  of 
he  Judge  before  whom  said  action  is  then  pending,  suob 
judge  shall,  and  it  is  hereby  made  his  duty  to  immediately 
ttder  said  action  to  be  transferred  to  some  other  county  in 
<aid  Territory,  outside  of  his  judicial  distnot,  on  payment 
>f  the  costs  that  have  aocraed  in  said  cause  in  said  court, 
ip  to  the  time  of  making  such  application."  "This  act 
Vol.  L— 14. 
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shall  apply  to  all  actions  now  pending  or  that  may  her 
after  be  brought  in  the  Territory  of  Montana,  and  shall  I 
in  force  from  and  after  its  passage." 

On  December  7,  1837,  the  defendant  made  the  same  m' 
tion  for  a  change  of  venae  which  had  been  filed  on  Decen 
ber  2, 1867,  and  accompanied  it  with  an  affidavit  that  1 
conld  not  have  a  fair  and  impartial  trial  by  reason  of  tt 
bias  and  prejudice  of  Hon.  H.  L.  Hoshbb,  the  judge  befoi 
whom  the  action  was  then  pending.  The  plaintiff  then  file 
a  motion  to  strike  this  application  from  the  files.  Tb 
coort,  HosMEB,  J.,  sustained  the  motion  and  defendai 
excepted. 

The  cause  was  then  taied  by  a  jury,  who  rendered  a  vei 
diet  for  plaintiff  for  $9,744.  Daring  the  trial  the  defendar 
saved  other  exceptions  which  were  not  reviewed  by  th 
court,  and  are  therefore  omitted,  together  with  the  ar^ 
menta  of  counsel  thereon. 

Chumasebo  &  Chadwioe  and  Davis  &  THOBOuaHMAB 
for  appellant. 

The  court  erred  in  overruling  the  motion  of  appellant  t 
change  the  venue  in  said  action,  made  after  the  passage  oi 
the  act  of  the  legislature,  regulating  proceedings  in  civi 
causes,  approved  ' December  6,  1867,  and  before  the  repea 
thereof.  Acts  1867,  68  ;  Smith  v.  Judge,  17  Gal.  547;  5  N 
Y.  Dig.  84,  §§  85  and  94 ;  Sedgw.  Stat,  and  Const.  L.  5,  6 
10,  11,  13,  34,  183,  184,  187  and  204  ;  Acts  1865,  24,  §  21 
Organic  Act,  §  6 ;  Fletcher  v.  Peck,  6  Cranoh,  87. 

W.  F.  Sanders,  for  respondent. 

The  motion  for  a  change  of  venue  was  made  too  late.  I 
was  the  second  motion  for  the  same  purpose  at  the  Bam< 
term.  Defendant  had  onoe  made  this  motion  and  saved  hi 
exception  to  the  ruling  thereon.  The  second  motion  wai 
improper. 

The  act  of  the  l^slature,  approved  December  6, 1867,  ii 
void.  It  deprives  the  district  court  of  its  common-law  juris 
diction  and  seeks  to  make  the  judge  a  ministerial,  not  i 
judicial  officer.    The  interference  Of  the  legislature  in  pend 
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cases  is  a  Ticious  practice.  This  act  remained  in  force 
tnteeu  days.  The  moUoD  was  filed  after  the  case  was 
'or  trial.  After  parties  anuonoce  themselr^  ready  for 
1,  the  motion  is  tOo  late.  The  statute  is  a  wrongful  ioter- 
nce  with  judicial  discretion.  -  Organic  Act,  §  9 ;  2  Tom- 
OQ  Law,  D.  296. 

'appellant  made  this  affidavit  in  every  district,  reapond* 
would  be  remediless,  although  Oiganio  Act  gives  him  a 
edy.    The  act  was  not  upon  a  rightful  subject  of  legis- 


/'akbbn,  G.  J.    The  record  in  this  case  is  somewhat 

iminouBi  bat  it  is  unneoessary  to  notice  all  the  errors 

sued. 

tie  appellant  has  preserved  in  the  record  bis  exception 

le  jorder  of  the  court  below,  striking  from  the  files  the 

lication  for  a  change  of  the  venue  of  the  cause  made  by 

ellant  on  December  7,  1867. 

tie  grounds  upon  which  respondent's  motion  to  strike 

application  from  the  files  was  based,  were :  1.  That  a 
ler  motion  for  the  same  pnrpose  had  been  filed  and  over- 
d;  and,  3.  That  the  hitter  application  was  not  made 
1  the  cause  had  been  set  for  trial.  It  is  to  be  presumed 
<  these  were  the  reasons  which  controlled  the  court  in 
aining  the  motion  of  respondent. 

tie  latter  application  was  made  by  appellant  under  the 
visions  of  an  act  of  the  territori^  legislative  assembly, 
ah  was  approved  on  December  6,  1867.  The  former 
ion  for  change  of  the  venue  was  made  under  the  law 
ioasly  in  force,  and  was  addressed  to  the  diBcretion  of 
court,  and  no  error  is  assigned  in  overruling  it.  The 
Bllant  was  entitled  to  the  benefit  of  the  change  in  the  law, 
le  on  December  6th,  subsequent  to  the  order  overruling 
irst  motion, 
le  Eftct  that  the  application  was  not  made  until  the  cause 

been  set  for  trial  did  not  justify  disregard  of  the  law, 
:h  does  not  designate  the  time  during  the  progress  of 
ction  or  proceeding  at  which  the  application  should  be 
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made ;  aad,  coaseqaentlj,  it  might  properly  be  made  at  a 
time  before  the  trial  actually  commenced. 

This  brings  as  to  a  consideration  of  the  question  raif 
by  respondent,  as  to  the  validity  of  the  act  of  Deceml 
fl,  1867. 

It  is  argued  that  this  act  was  void,  for  the  reason  assam 
that  it  attempted  to  divest  the  district  court  of  jurisdicti 
of  a  case  at  common  law,  over  which  it  had  jurisdiction, 
virtae  of  the  organic  act  of  this  Territory. 

By  the  organic  act  the  judicial  power  of  the  Territory 
vested  in  certain  courts,  and  it  is  ordained,  that  the  jni 
diction  of  the  several  courts  thereby  established  "shall 
limited  by  law,' '  provided,  that  the  "  district  courts  respe 
ively  shall  possess  chancery  as  well  as  common-law  jar 
diction."  The  legislative  power  is  vested  in  the  govern 
and  legislative  assembly,  and  the  legislative  power  exten 
to  "all  rightful  subjects  of  legislation,  consistent  with  t 
Constitution  of  the  United  States"  and  the  provisions 
"the  organic  act." 

The  questions  involved  here  are  whether  the  act  of  t 
legislative  assembly  of  December  6th,  In  terms  or  in  sn 
stance,  divested  the  district  courts  of  the  common  Is 
jurisdiction  they  possessed  by  virtue  of  the  act  of  congres 
ajid,  secondly,  whether  the  subject  embraced  was  one  i 
rightful  legislation  within  the  scope  of  the  legislative  powt 
So  far  as  the  first  question  is  concerned,  we  do  not  rega 
the  act  of  the  legislature  as  aflfecting  the  jurisdiction  of  ti 
district  court.  It  lays  down  a  rule  of  procedure,  in  certa 
cases,  for  the  observance  of  the  courts  in  the  exercise  ( 
their  jurisdiction,  of  the  same  character  as  the  laws  reg 
lating  continuances,  appeals,  new  trials,  and  the  entire  su 
ject  of  remedies  and  of  practice.  In  the  respect  that  it 
mandatory  upon  the  courts,  it  differs  from  our  idea  of  wi 
legislation,  and  the  fact  that  the  law  was  so  soon  repeal* 
would  seem  to  indicate  that  the  legislature  itself  becan 
convinced  that  in  such  cases  a  soond  discretion  should  1 
left  to  the  courts  ;  but,  with  the  wisdom  and  policy  of  legi 
lation,  the  courts  have  nothing  to  do.    Refusal  to  recogni 
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,nd  obey  a  law  upon  the  ground  of  judicial  disapproval  of 
bs  policy,  would  be  at  once  to  place  courUi  above  the  law, 
Qstead  of  remaining  its  ministers  and  expounders.  That 
ourts  should  firmly  maintain  their  legitimate  powers  against 
egislatiTe  aggression,  as  is  ably  ui^ed  by  the  attorney  of 
he  appellee,  we  believe. 

A  division  of  thepowere  of  government  among  three 
ro- ordinate  departments,  as  in  the  federal  constitution,  the 
leveral  State  constitutions,  and  in  our  own  organic  act,  is 
nost  wise  and  salutary,  and  that  each  branch  should  be 
-estricted  within  its  particular  sphere  of  action,  is  a  truism, 
)ut  to  determine  the  precise  boundary  between  the  several 
[epartments  is  sometimes  attended  with  great  difficulty. 
?he  mere  fact  that  a  law  requires  the  performance  by  a 
iourt  of  a  particular  act,  upon  a  given  state  of  fact,  is  not 
L  sufficient  test  by  which  to  determine  its  invalidity,  and  in 
many  instances  the  legislature  may  deprive  the  court  of 
discretion  in  the  exercise  of  its  jurisdiction.  To  find  limi- 
tations upon  the  legislative  power  we  must  look  to  the 
constitution  and  acts  of  congress,  and,  looking  to  these,  we 
are  unable  to  find  any  provision  that  was  violated  by  the 
^t  of  December  6th,  or  to  say  that  it  was  not  upon  a  sub- 
ject of  rightful  legislation.  It  is  also  insisted  that  the  court 
IfOperly  struck  respondent's  application  from  the  files,  for 
,g  reason  that  the  costs  which  had  accrued  in  the  cause 
^.vaoTis  to  the  application  were  not  paid  or  tendered  by 
<■  appellant.  This  was  not  one  of  the  grounds  assigned 
'  respondent  in  his  motion,  and  is  untenable.  The  order 
anging  the  place  of  trial  should  have  been  made  upon 
odition  of  payment  of  the  costs.  We  are  of  opinion  that 
6  coTirt  below  erred  in  striking  the  appellant's  application 
"**  *he  files.  The  appeal  is  from  the  final  judgment  ren- 
^^*i  in  the  case,  but,  regarding  this  error  as  material,  and 
'<'ting  the  judgment,  we  do  not  think  it  proper  to  discuss 
'  ^^^liBequent  questions  involved  in  this  record.  We  may 
^ti-^t  we  are  nnable  to  discover  in  the  record  evidences 
**^  bias  or  pw1;iality  alleged  in  appellant's  affidavit,  but 
'  ^t^tufe,  being  imperative,  should  have  been  obeyed,  and 
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the  proceedings  subsequent  to  Deceknber  7th,  in  the  cause, 

were  unwarranted  by  the  law.    We  cannot  forbear  remark 

ing,  in  conclusion,  that  much  of  the  diflSculty  arising   in 

this  case  sprang  from  the  loose  and  ambiguous  pleading  on 

the  part  of  the  appellant.    Under  our  system  of  practice, 

the  tendency  is  toward  indefiniteness  in  the  formation  of 

issues  of  fact,  and  the  rules  of  pleading  as  established  caji- 

not  be  too  strictly  enforced. 

The  judgment  is  set  aside  and  the  cause  remanded  to  the 

court  below. 

Exception  9%istained. 
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Garttthsrs  et  al.,  appellants,  v.  Pemberton  et  al.,  re- 
spondents. 

PiiSADiNO — reply  required  if  anawer  prays  for  reUef,  An  answer  which  oon- 
teins  new  matter  in  avoidance  needs  no  replj  under  the  statutes  of  this 
,  .  Territory,  unless  it  states  facts  that  entitle  the  defendant  to  affirmative 
relief. 

Water-riohts  —  capao<f J/  of  ditch.  The  measure  of  the  plalntiflii'  right  tc 
water  In  oontroversy  in  this  case  is  the  number  of  inches  that  their  ditch 
would  oonvej  from  the  point  of  diversion  without  running  over  its  banks 

PBAcncmT- when  judgment  ig  not  reviewed.  This  court  will  not  review  a  judg-' 
meat  when  it  appears  from  the  whole  record  that  justice  has  been  done. 

pBACnoB — new  trtol — newly-discovm'ed  evidence — cdffidawite,  A  new  trial  will 
not  be  granted  on  the  ground  of  newly-discovered  evidence,  if  the  affida- 
vits do  not  show  what  diligence  was  used  to  obtain  it,  and  the  evidence  !« 
enmolative. 
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Appeal  from  the  Second  District,  Deer  Zjodge  Cotmip 

This  action  was  commenced  in  the  district  court 
November,  1868,  by  Carathers  and  otbere  against  Pemb 
ton  and  others.  The  plaintiffs  owned  a  water-ditch,  kno 
as  the  T>e  Long  ditch,  which  diverted  the  waters  of  GJ-* 
creek  in  Deer  Lodge  county  prior  to  September  1,  18i 
The  defendants,  who  then  did  business  ia  eaid  «oulity  unc 
the  name  and  style  of  the  Pioneer  Ditch  Company,  own 
a  ditch,  known  as  the  Pioneer  ditch,  which  diverted  t 
waters  of  Gold  creek  about  two  miles  above  the  head  of  t 
De  Long  dtttdi^  Tl^e\plaintiffs  ■■  claimed  th|at  \i\^  were  en 
tied  by  prior' appropriation  to  the*  use  of  Iwo  hundred  ai 
fifty  inches  of  water  in  the  De  Long  ditch ;  and  that  t 
defendants,  about  September  1,  1868,  wrongfully  divert 
the  same  and  prevented  it  from  flowing  in  their  ditch.  T] 
prayer  of  the  complaint  was  for  a  perpetual  injuiicti< 
restraining  the  defendants  from  diverting  the  water,  ai 
$3,000  damages.  The  answer  alleged  that  the  capacity  ( 
the  De  liong  ditch  to  convey  water  was  no  more  than  oi 
hundred  inches  according  to  miners'  -measurement ;  ar 
that  plaintiffs  had  always  enjoyed  the  use  of.  that  amoni 
since  the  construction  of  their  ditch.  No  replication  wi 
filed  by  the  plaintiff's. 

The  case  was  tried  at  the  November  term,  1868,  and  tl 
jury  returned  a  general  verdict  for  defendants  and  ale 
Bpecial  findings.  The  court,  Knowles,  J.,  denied  tl 
plaintiffs'  motion  for  a  new  trial  and  they  appealed. 

The  other  facts  appear  in  the  opinion. 

J.  0.  Robinson,  for  appellants. 

No  replication  is  required  under  our  statute.  The  coui 
below  erred  in  instructing  the  jury  "that  it  was  confease 
by  the  plaintiff's  in  the  pleadings  that  the  appellants  ha 
had  at  all  times  as  much  as  one  hundred  inches  of  water.' 
Acts  1867,  141,  §  38;  144,  §§.60,  65;  Bridges  v.  Faigt 
18  Cal.  640 :  Pierop  v.  8adi7i,  10  id.  23 ;  Berold  v.  ft»<« 
34  id.  122;  Voorhies,  N.  T.  Code,  §  153. 
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The  jury  should  have  passed  upon  any  portion  of  the  one 
hundred  inches  of  appellants'  water  that  was  diverted  by 
respondents.  The  court  erred  in  giving  the  other  instruc- 
tions and  admitting  certain  testimony.  Norwood  v.  Kenfieldy 
30  Cal.  400 ;  Lolly  v.  Wise,  28  id.  640. 

The  showii^  of  newly-discovered  evidence  is.  sufficient  to 
entitle  the  appellants  to  a  new  trial. 

The  evidence  was  insufficient  to  support  the  findings  and 
verdict  of  the  jury.  Smith  v.  Mherton^  34  C^J.  50j8 ;  SiU 
V.  amiih^  33  id.  167;  Franklin  v.  Dorland,  28  id.  175. 

Ci*AGETT  &  DixoiT,  for  respondents. 

The  affidavits  for  new  trial  do  not  show  surprise  or  dili- 
gence. They  do  not  come  within  the  statute.  Prac.  Act, 
§§  193  and  194.  The  evidence  which  they  contain  is  cumu- 
lative. This  is  no  ground  for  a  new  trial.  1  Q-r.  &  W.  Netr 
Trials,  486  ;  3  id.  1016,  1048. 

The  statement  shows  the  weight  of  evidence  is  in  favor 
of  respondents.  A  new  trial  will  not  be  granted,  if  there  is 
a  conflict  of  evidence,  or  any  evidence  to  support  the  ver- 
dict. 1  Gr.  &  W.  New  Trials,  880 ;  Kile  v.  "Pabhs,  32  Cal. 
333 ;  3  Gr.  &  W.  New  Trials,  1239. 

The  instructions  are  correct,  and  are  more  favorable  to 
appellants  than  respondents.  The  special  findings  covered 
all  the  issues. 

Evidence  was  properly  admitted  to  show  that  part  of  the 
water  in  plaintiffs'  ditch  came  from  Pioneer  gulch,  and  that 
the  lower  portion  of  their  ditch  was  larger  than  the  Upper. 
The  instructions  did  not  mislead  the  jury  or  prejudice  the 
plaintiffs.  A  new  trial  will  not  be  granted  if  the  complain- 
ing party  could  not  be  injured  by  the  instructions ;  nor  if 
justice  has  been  done.  TompJcins  v.  Mahoney^  32  Cal.  231 ; 
1  Gr.  &  W.  New  Trials,  301 ;  3  id.  862,  867,  868. 

Symes,  J.  This  was  an  action  brought,  by  plaintiffs  for 
damages  for  the  diversion  of  water  by  the  defendants, 
which  the  plaintiffs  claimed  by  prior  appropriation  for 
mining  purposes,  tried  at  November  term  of  the  district 
court,  1868.    Verdict  and  judgment  for  defendants. 

Vol.  I.  — 15. 
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The  comptaint  alleges  in  substance  that  plaiatiffs  oi 
prior  to  September  1, 1868,  owhed  and  possessed  a  v 
ditch,  of  the  capacity  of  two  hundred  and  fifty  in 
miners'  measurement,  in  Deer  Lodge  county,  Montana 
ritory.  It  being  an  artificial  water-ditch  for  divertin( 
waters  of  Gold  creek,  and  known  as  the  Be  Long  ditch 
claimed  by  prior  appropriation,  waters  of  said  creek, 
veyed  by  said  ditch  to  amount  of  two  hundred  and 
inches.  That  on  1st  of  September,  1868,  defendants  wi 
fully  and  unlawfully  diverted  the  waters  of  said  Gk>ld  < 
and  prevented  same  from  flowing  down  plaintiffs'  d 
thereby  damaging  plaintiffs  $3,000,  for  which  they  sue. 

Defendants'  answer  admits  plaintiffs'  possession  of 
ditch ;  denies  that  ditch  was  of  the  capacity  of  two 
dred  and  fifty  inches,  and  alleges  that  at  the  time  of  aj 
priation  ditch  would  convey  one  hundred  inches  an 
more,  and  denies  the  diversion  of  any  water  belongit 
plaintiffs.  Answer  further  alleges  that  in  August,  : 
defendants  and  those  under  whom  they  claim  appropr, 
all  the  waters  of  said  Gold  cre^k  then  unappropriated, 
constructed  a  ditch  to  convey  same  to  Pioneer  gulch,  w 
ditch  was  of  the  capacity  to  convey  six  hundred  in« 
more  or  less,  and  known  as  Pioneer  ditch,  and  takes 
waters  of  said  Gold  creek  about  two  miles  above  the  '. 
ot  said  De  Long  ditch ;  that  when  Pioneer  ditch  was 
atructed  De  Long  ditch  would  convey  one  hundred  in 
of  water  from  said  Gold  creek  and  no  more ;  that  del 
ants  were  entitled  to  all  the  waters  of  said  creek  except 
hundred  inches,  and  had  always  allowed  one  hun 
inches  to  flow  down  said  De  Long  ditch  without  diver 
This  case  came  up  on  order  overruling  motion  for  new  i 
and  errors  and  exceptions  stated  in  the  statement  for  » 
as  follows ; 

1.  On  the  trial  defendants  ask  plaintiffs'  witness,  i 
did  not  in  fell  of  1866,  when  mining  in  Pike's  Peak  gi 
convey  water  from  Pioneer  gulch  to  where  he  was  min 
which  was  objected  to  by  plaintiffs  as  irrelevant,  overr 
and  exceptions.  3.  Plaintiffb'  witness,  Cook,  testified  tha 
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capacity  of  plaintiffs'  ditch  was  about  one  hundred  and 
fifty  inches.     He  thought  so  from  amount  of  water  flowing 
in  Sharp  and  Williams  &  Oo/  s  bed-rock  flume  and  amount 
they  -were  compelled  to  use.     On  cross-examination,  defend- 
ants asked  witness  if  part  of  water  in  flume  did  not  come  out 
of   Pioneer  gulch  t    Objected  to  by  plaintiffs  as  irrelevant. 
Overruled,  and  witness  answered,  it  did.    3.    Defendantis 
asked  their  witness  if  part  of  the  water  which  came  through 
De  Long  ditch  in  1866  to  mines  came  from  Pioneer  guloh  ? 
Objected  to  by  plaintiffs  as  irrelevant.    Overruled,  and  wit- 
ness answered,  it  did.    If  plaintiffs'  witnesses  formed  the 
judgment  of  the  capacity  of  plaintiffs'  ditch  by  the  amount 
of  i^ater  flowing  into  a  flume  some  distance  below  head  of 
ditch  or  into  some  mine,  it  was  certainly  relevant  for  de- 
fendants to  cross-examine  plaintiffs'  witnesses,  or  show  by 
their  own  witnesses,  that  portion  of  the  water  in  the  flume 
or  flowing  into  the  mines  came  into  flume,  mines  or  De  Long 
ditch,  below  where  said  ditch  took  the  water  from  said  Gold 
creek.    It  might  weaken  their  judgment  or  show  that  they 
knew  nothing  of  the  amount  of  water  said  ditch  took  from 
said  Gold  creek. 

Plaintiffs  excepted  to  the  court  instructing  the  jury  that 
plaintiffs  admitted  in  their  pleading  that  defendants  had 
always  permitted  one  hundred  inches  of  water  to  flow  down 
said  Gold  creek  to  said  De  Long  ditch,  because  alleged  in 
answer  and  no  replication  being  filed  by  plaintiffs.  The  court 
erred  in  this  instruction.  Section  38,  Civil  Code,  provides 
that  the  only  pleadings  on  the  part  of  the  plaintiff  shall  be 
complaint,  demurrer  or  replication  to  defendant's  answer, 
and  on  the  part  of  defendant  shall  be  demurrer  to  complaint, 
or  replication  or  answer  to  the  complaint.  Section  60  pro- 
vides that  where  the  answer  contains  new  matter  plaintiff 
may  demur  or  move  to  strike  out  sham  and  irrelevant  an- 
swers, or  such  part  thereof  as  may  be  irrelevant,  immate- 
rial, etc.  Section  65  provides  that  any  material  allegation 
of  the  complaint  or  cross-complaint,  not  controverted  by 
the  answer,  shall,  for  the  purposes  of  the  action,  be  taken 
as  true,  and  that  the  statement  of  matters  in  avoidance 
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shall,  on  the  trial,  be  deemed  oontroverted  by  the  a4v€ 
party.  Distinct  sections  of  the  Code  prescribe  what 
oomplBint  shall  contain  ;  also  the  answer.  But  unlike  m 
codes  of  the  different  States,  there  is  in  ours  no  section  i 
cept  those  referred  to  which  treats  of  a  replication  or  fo 
which  we  can  deduce  when  it  is  necessary  or  what  it  sboi 
Contain.  Section  38  prescribes  there  shall  be  auch  a  pie 
ing  as  a  replication,  but  no  sectioa  states,  when  it  shaJl 
necessary.  Section  50  states  that  when  answer  conta 
new  matter  plaintiff  may  demur,  move  to  strike,  etc.,  1 
dues  not  say  he  may  reply.  Section  65  states  that  matei 
allegations  in  complaint  or  cross-complaint,  not  cont 
verted,  shall  be  taken  as  true.  And  that  matter  in  avo 
ance  in  the  answer  shall  be  deemed  controverted,  thereby 
seems  to  as  saying  that  new  matter  in  avoidance  may  i 
be  controverted  by  a  reply.  In  referring  to  the  New  Yc 
code  we  find  the  provisions  as  to  the  answer  similar  to  on 
but  a  distinct  section  provides  that  a  reply  shall  be  neo 
sary  when  the  answer  sets  up  new  matter  containing  a  coi 
ter-claim,  and  the  decisions  allow  a  reply  only  when  mat 
is  in  the  answer  w>>!ch  entitles  the  defendant  to  affirmati 
relief  against  the  plaintiff,  or  facts  which  would  be  su 
cient  to  constitute  a  cause  of  action  against  the  plaint 
Van  Plead,  616,  630,  and  cases  there  cited.  The  Califori 
code,  before  amendment,  was  the  same  as  ours,  and  : 
though  the  decisions  on  this  question  are  not  at  pres( 
witihin  reach  of  the  court,  it  seems  a  reply  was  held  neo 
sary  only  when  the  new  matter  in  the  answer  entitled  t 
defendants  to  aifinuative  relief.  The  answer  in  this  case  cc 
tained  no  new  matter  constituting  a  counter-claim,  or  en 
tling  the  defendants  to  affirmative  reUef,  and  no  replicati 
was  necessary.  But,  on  examination  of  the  statement 
evidence,  it  seems  to  preponderate  in  favor  of  the  cone] 
siou  that  the  defendants  always  did  allow  one  hundr 
inches  to  flow  down  to  the  De  Long  ditoh  ;  and  the  spec: 
findings  of  the  jury  show  thej'  so  conclude.  The  plaintit 
rights,  therefore,  were  not  prejudiced  by  this  instruction. 
Plaintiffs  also  rely  on  exceptions  taken  to  the  refusal  ■ 
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insta^ctions  offered  by  them,  giving  instructions  offered 
by  defendants,  instructions  given  by  court  and  special 
finding,  submitted  by  the  court  to  the  jury.  That  evidence 
is  insufficient  to  support  yerdict,  newly -discovered  evidence 
entitling  defendants  to  new  trial,  and  order  overruling  mo- 
tion for  same. 
» 

Several  instructions  were  asked  by  plaintiffs  and  refused ; 
some  asked  by  defendants  and  given,  and  several  given  by 
the  court.    Upon  examining  the  instructions  it  is  not  seen 
how  the  jury  were  misled,  or  plaintiffs  prejudiced  by  the 
ruling  of  the  court,  except  it  be  in  giving  the  second  instruc- 
tion given  by  court  at  request  of  the  defendants,  which 
instructs  the  jury  that  the  measure  of  plaintiffs'  right  to 
water  was  the  number  of  inches  the  De  Long  ditch  would 
<5arry  through  to  the  place  where  it  is  to  be  used,  at  the  time 
<^f  defendants'  appropriation  in  the  fall  of  1 866.     The  meas- 
ure of  plaintiffs'  right  would  be  the  amount  of  water  the 
^d  ditch  would  convey  from  said  Gold  creek  without  run- 
ning over  its  banks,  and  not  the  number  of  inches  it  might 
convey  to  the  place  to  be  used,  some  miles,  perhaps,  dis- 
t^nt     In  running  some  distance  to  mines,  much  water 
^^j'ght    be  lost   by   evaporation  and  seepage,    depending 
^n   season  of  the  year  and  state  of  the  weather ;  and  the 
^ttiourit  of  water  appropriated  could  only  be  estimated  by 
,  ^^s^iring  it  according  to  miners'  measurement,  near  the 
®**-^  of  the  ditch,  when  it  was  full,  or  conveying  all  it  had 
l>^K^Xty  to.     But,  as  the  jury  specially  find,  from  the  evi- 
^^^^3  that  the  ditch  was  only  of  the  capacity  to  convey 
.,  ^     i:kundred  inches  to  a  claim  near  by ;  and,  further,  that 
.    ^^aintiffs  appropriated  but  one  hundred  inches  of  water 
^^^id  creek,  and  the  evidence  favors  the  findings,  the  jury 
.  ^^    not  misled  by  this  instruction.    Courts  will  not  dis- 
^     a  verdict  where  there  is  evidence  to  support  it,  or 
^^se  a  judgment  when,  from  the  whole  record,  justice 
^^^^rs  to  have  been  done.     The  affidavits  of  newly-dis- 
^red  evidence  do  not  show  what  diligence,  or  that  any, 
^  used  to  obtain  it,  and  the  evidence  shown  is  cumulative. 

Exception^^  ovemile.d. 
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Kleinsohmidt  et  al.,  respondents,  7).  Dunphy,  appellant 

Paboi.  STiDXNoa  ov  WBiTiNa  NOT  IN  KXI0TXNOB.  Parol  eWdeuoe  of  a  writings 
the  existenoo  of  which  is  deuied  by  one  of  the  parties  to  the  action,  is  ad- 
missible, if  the  court  is  satisfied  that  the  facts  constituting  a  foundatioa 
therefor  have  been  proved. 

DXGL.1.BATICNS  OF  ONB  PABTY  XADB  IN  ABSBNOB  OF  ANOTUBB.  The  declara- 
tions of  parties  concerning  a  mortgage  executed  by  them  to  one  of  the 
defendants,  and  made  in  the  absence  of  this  defendant,  are  admissible,  if 
evidence  has  been  introduced  tending  to  show  collusion  between  the  parties, 
respecting  the  instrument.  ' 

District  courts— not /ederol  courts.  The  district  courts  of  this  Territory* 
created  by  congress,  are  not  federal  courts  contemplated  by  the  constita* 
tion. 

Statutb  authorizing  verdict  bt  thrbb-fourths  OF  JURY  VOID.  The  act 
of  the  legislature  of  Montana  which  provides  that  the  verdict  of  three- 
fourths  of  the  jurors  shall  have  the  same  effect  **a8  if  agreed  upon  by  the 
whole  of  the  jurors,"  approved  January  15,  18G9,  is  unconstitutional  aud 
void  in  actions  at  common  law,  in  which  the  value  at  controversy  exceeds  ^3fk 

Trlax  by  jury,  a  trial  by  jury  is  a  trial  by  a  tribunal  of  twelve  men,  acting 
only  with  unanimity. 

Jury  triai^s  in  equity  causes.  The  constitution  does  not  secure  the  right  of 
trial  by  jury  in  causes  of  equity  jurisdiction,  and  the  legislature  of  this 
Territory  possesses  the  power  to  determine  the  number  ui  jurors  that  oao 
render  a  verdict  in  the  trial  of  issues  of  fact  arising  in  such  causes. 

Appeal/rom  the  Third  District,  Lewis  and  Clarke  Couviy. 

In  April,  1868,  Kleinschmidt  commenced  this  action  in 
behalf  of  himself  and  other  judgment  creditors  of  B.  Morse, 
surviving  partner  of  the  late  firm  of  E.  &  B.  Morse,  against 
said  B.  Morse  and  Dunphy,  in  the  district  court  in  Gallatin 
county.  The  complaint  alleged  that  Kleinschmidt  recov- 
ered a  judgment  against  said  Morse,  as  said  partner,  on 
March  12, 1868,  for  $16,957.50 ;  that  an  execution  was  issued 
upon  said  judgment,  and  returned  by  the  sheriff  on  April 
2,  1868,  wholly  unsatisfied;  that  said  judgment  had  not 
been  paid  3  that  said  E.  &  B.  Morse,  on  October  31,  1867, 
executed  to  Dunphy  a  mortgage  upon  their  real  and  per- 
sonal property,  to  secure  the  payment  of  $30,000 ;  that  the 
property  was  worth  $70,000 ;  that  the  Morses,  at  the  time 
the  mortgage  was  executed,  were  indebted  to  their  creditors 
in  the  sum  of  $39,000 ;  that  the  mortgage  was  made  with 
the  intent  to  hinder,  delay  and  defraud  their  creditors  by 
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the  Morses,  who  continued  in  the  possession  of  the  prop- 
erty several  months  after  the  execution  of  the  mortgage ; 
that  the  indebtedness  described  in  the  mortgage  was  ficti- 
tious, and  that  the  Morses  and  Dunphy  had  so  stated  to 
divers  persons;  that  the  Morses,  in  October,  1867,  owed 
Dxiiiphy  about  $6,000,  which  was  to  be  paid  in  Helena  in 
flour,  under  an  agreement  of  the  parties ;  that  Dunphy,  by 
means  of  this  mortgage  and  fictitious  indebtedness,  had 
prevented  plaintiff,  and  other  judgment  creditors  of  the 
Morses,  from  collecting  their  demands ;  that  Dunphy  had 
forbidden  the  sheriff  to  levy  upon  said  property,  and  the 
sheriff  had  returned  unsatisfied  the  executions  of  creditors 
of  the  Morses  to  the  amount  of  $36,000 ;  that  B.  Morse,  in 
conjunction  with  Dunphy,  was  disposing  of  the  mortgaged 
property,  and  had  realized  over  $30,000 ;  that  B.  Morse  and 
the  firm  of  B.  &  B.  Morse,  and  Dunphy^  had  nothing,  ex- 
cept this  property;  and  that  plaintiff^ s  judgment  would 
remain  unpaid  if  this  mortgaged  property  was  not  applied 
to  its  payment. 

The  complaint  prayed  that  the  mortgage  be  adjudged 
fraudulent ;  that  a  receiver  be  appointed ;  that  defendants 
be  enjoined  from  disposing  of  the  mortgaged  property,  and 
that  plaintiff  have  judgment  against  Dunphy  for  the  re- 
mainder due  upon  his  judgment  against  the  Morses. 

On  June  8,  1868,  an  amended  complaint  was  filed,  which 
contained  the  following  additional  allegations:  That  B. 
Morse,  partner  as  aforesaid,  on  January  3,  1868,  executed 
an  assignment  to  Dunphy  of  the  mortgaged  property,  and 
authorized  him  to  dispose  thereof,  and  that  this  assignnient 
was  fraudulent. 

On  June  22, 1868,  Dunphy  answered,  and  denied  that  the 
judgment  in  favor  of  Kleinschmidt,  and  against  the  Morses, 
was  legally  obtained.  He  alleged  that  the  Morses  made  the 
mortgage  on  October  31, 1867,  in  good  faith,  to  secure  their 
indebtedness  to  him;  that  this  indebtedness,  with  interest, 
was  $30,000,  and  that  he  had  received  on  account  of  the 
mortgage  about  $16,000.  The  material  allegations  of  the 
complaint  were  denied. 
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The  answer  of  B.  Morse,  which  was  substantially 
same  as  that  of  Dunphy,  was  tiled  on  June  22,  1866. 
replication  denying  the  new  matter,  set  forth  in  the  ans 
of  Morse  and  Dunphy,  was  filed  on  the  same  day. 

On  June  33,  1868,  C.  E.  Duer  was  made  a  party  plai 
upon  bis  petition,  which  set  forth  that  he  was  a  judgi 
creditor  of  B  Morse,  as  surviving  partner,  in  the  sut 
$l£i,410.0d.  The  complaint  contained  the  same  allegal 
3M  that  of  Kleinschnjidt,  and  admitted  a  payment  on 
judgment  of  $250.98.  Dunphy's  answer  to  tliis  compl 
and  Duer's  reply  to  the  same,  stated  no  new  matter. 

The  appearance  of  B.  Morse  was  withdrawn  on  Juiu 
1868.  The  parties  changed  the  place  of  trial  to  Lewis 
■Clarke  county  by  agreement,  and  the  case  was  tried  i 
jury  in  March,  1869. 

Daring  the  trial  Kleinschmidt  testified  as  follows :  "I 
a  conversation  with  Elkaoah  Morse,  one  of  the  fim 
E.  &  B.  Morse,  in  latter  part  of  October,  1867 ;  Elk.  M< 
showed  me  an  agreement  between  E.  M.  Dunphy  and  ] 
B.  Morse,  in  which  Dunphy  agreed  to  cancel  a  certain  id 
gage  made  by  him,  whenever  E.  &  B.  Morse  wanted  Dun 
to  do  so ;  the  paper  was  signed  E.  M.  Dunphy ;  I  ro 
nized  the  handwriting  as  Dunphy's ;  I  think  the  amoun 
the  mortgage  was  stated,  but  don't  recollect;  I  think 
body  of  the  instrument  was  in  the  handwriting  of  Elka 
Morse." 

Dunphy  denied  that  any  snoh  agreement  was  ever  i 
cuted,  and  excepted  to  the  ruling  of  the  court,  Knowlk 
in  allowing  the  testimony  to  be  introduced. 

Kleinschmidt  also  testified  that  E.  Morse  told  him  he 
executed  a  mortgage  on  all  his  property  to  Dnnphy  ; 
he  did  not  intend  that  Hamilton  and  Herroa  should  m 
any  thing  out  of  him,  but  the  mortgage  was  not  intende 
affect  his  other  creditors ;  that  the  agreement  he  sho 
him  would  protect  him  against  Dunphy  ;  that  he  had  ] 
chased  S6,000  or  $7,000  worth  of  goods  from  Dudi 
which  he  was  to  pay  in  flour ;  that  be  would  keep  the  u 
gnge  and  agreement  in  hie  posspssion  and  be  safe ;  thai 
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property  wSpS  worth  $45,000 ;  that  all  of  his  indebtedness 
wotilcL  be  paid ;  and  that  the  snit  of  Hamilton  and  Herron 
would  probably  go  against  him,  and  he  would  not  put  the 
mortgage  on  record  unless  in  case  of  emergency. 

Dunphy  objected  to  the  introduction  of  these  declanu 
tions  of  £.  Morse/ made  in  the  foregoing  conversation  in 
his  absence.  The  objection  was  overruled,  and  defendant 
excepted. 

Other  witnesses  testified  regarding  the  declarations  of 
EL  Morse  or  B.  Morse,  concerning  the  mortgage  in  contro- 
versy, its  amount,  the  manner  of  its  payment,  and  the 
amount  of  the  indebtedness  due  from  the  Morses  to  Dun- 
phy on  account  of  the  mortgage,  all  of  which  were  made 
in  the  absence  of  Dunphy.  The  defendant  objected  to  the 
introduction  of  this  testimony,  and  excepted  to  the  ruling 
of  the  court  in  admitting  it. 

The  court  submitted  to  the  jury  twenty-one  issues  of  fact, 
and  instructed  them  that  three-fourths  of  their  number 
could  And  a  verdict  The  jury  returned  the  findings  upon 
these  issues,  in  most  of  which  nine  jurors  concurred  and 
three  dissented.  The  defendant  objected  to  the  entry  of  the 
verdict,  because  it  was  found  by  nine  jurors.  This  objec- 
tion was  overruled,  and  defendant  excepted. 

On  April  2, 1869,  the  court,  Knowles,  J.,  signed  a  decree 
in  fiivor  of  plaintiflf  for  $35,737,  and  $7,149  costs,  in  accord- 
ance with  the  findings.  The  motion  of  defendant  for  a  iiew 
trial  was  denied,  and  defendant  appealed. 

Elkanah  Morse,  of  the  firm  of  E.  &  B.  Morse,  died  on 
December  4, 1867.  The  judgment  in  favor  of  Kleinschraidt 
against  Morse,  which  is  referred  to  in  the  pleadings,  was 
the  subject  of  an  appeal  to  this  court  in  December,  186b ; 
ante^  p.  100. 

Chumaskbo  &'  Chadwick,  Shober  &  LowRY,  Word  & 
Spratt  and  W.  F.  Sanders,  for  appellant. 

No  lawful  verdict  was  found  by  the  jury,  as  twelve  jurore 
did  not  agree  in  finding  it.  U.  S.  Const.,  Amend.  5  and  7 ; 
Organic  Act,  §  6 ;  1  Story's  Eq.,  §§  60, 72, 76 ;  3  BL  Com.  431 ; 
Vol.  L  — 16. 


12y  Kleinschmidt  b.  Dunpht.  [Auj 

433 ;  Sedgw.  Stat  and  Const.  law,  54£i,  546 ;  10  Bai 
Abr.  306,  315 ;  9  id.  564 ;  3  Boar.  Law  Diet.  633 ;  Id. 
684 ;  3  Greenl.  Ev.,  §§  260,  264 ;  2  Sto.  Const.,  §  1763 ;  S 
V.  Pollock,  2  Oal.  94  ;  Whit.  N.  Y.  Prac.  391 ;  3  Lead 
■Cas.  327 ;  Kruger  v.  Hudson  R.  R.  R.  Co.,  12  N.  Y.  Ap 

Oral  evidence  cannot  be  substituted  for  any  written  in 
ment,  the  existence  of  which  is  in  dispnte,  and  the  pre 
tion  of  which  is  material  to  the  issues  between  the  ps 
or  the  credit  of  the  witnesses.  1  Greenl.  Ev.,  §  88  ;  1  ' 
Er.,  §476;  3  Phil.  Ev.,  §422. 

The  respondent  was  enabled,  by  this  improper  testim 
to  establish  a  false  foundation  for  introducing  evident 
the  declarations  of  E.  &  B.  Morse.  There  was  no  evid 
that  Dunphy  or  B.  Morse  ever  had  this  instrument.  Dai 
was  the  only  party  defending  this  suit,  and  the  statu 
rale,  to  produce  papers,  does  not  apply.  Acts  1867, 
§  432.  Dunphy  and  B.  Morse  swear  that  no  such  ini 
ment  was  ever  executed.  There  was  no  evidence  that  ] 
phy  ever  had  any  control  over  said  instrument.  How  o 
Dunphy  produce  an  instrument  which  he  did  not  posse 
control,  and  the  existence  of  which  he  had  denied  u 
oath  i 

Davis  &  Thoroughman  and  Woolfolk  &  Toolk, 
respondent. 

Kleinschmidt  could  testify  as  to  the  contents  of  the  \ 
ing  executed  by  Dunphy  to  E.  &  B.  Morse,  after  noti( 
produce  the  original  had  beeo  served,  and  after  B.  M 
had  been  interrogated  concerning  its  execution.  Ei 
means  to  obtain  the  original  had  been  exhausted,  and  p 
■evidence  of  its  contents  was  proper.  1  Greenl.  Ev.,  ||  8 
91 :  Prac.  Act  1867,  ^  380,  421,  422  ;  Gordon  v.  SeaTin 
Cal.  49 ;  Hayden  v.  Palmer,  2  Hill,  205.   . 

The  declarations  of  the  Morses  were  not  proved  until 
dence  had  been  introduced  showing  collusion  between  t! 
and  Dnnphy  to  defraud  creditors,  and  that  the  Mo 
remained  in  the  possession  of  the  mortgaged  property 
■exercised  acts  of  ownership  over  it,  after  they  claime< 
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have  delivered  it  to  Dunphy.  The  question  as  to  the  foun- 
dation for  the  admission  of  this  evidence  was  for  the  discre- 
tion of  the  chancellor  below.  In  this  case  that  discretion 
was  properly  exercised.  2  Phil.  Ev.  177,  602;  Adams  v. 
Davidson,  6  Seld.  309  ;  Landecker  v.  Houghtaling ^  7  Cal. 
392  ;  EMs  v.  Janes,  10  id.  456  ;  YisTier  v.  Webster,  8  id. 
113  ;  Swartz  v.  Hazlett,  id.  128  ;  Seligman  v.  Kalkman, 
id.  213. 

The  verdict  of  nine  jurors  was  lawful.  Acts  1869,  66, 
§  15. 

Appellant  took  no  valid  exception  to  the  charge  of  the 
court,  directing  that  nine  jurors  should  return  a  verdict. 
Exceptions  to  the  whole  charge,  without  pointing  out  the 
specific  part  excepted  to,  will  not  be  regarded  by  this  court 
if  any  portion  of  the  charge  is  correct.  Acts  1867,  §§  1 88, 
189 ;  Hicks  v.  GoleTnan,  25  Cal.  146 ;  More  v.  Del  Valle, 
28  id.  174 ;  Jones  v.  Osgood^  2  Seld.  234 ;  Hunt  v.  Maybee, 
3  id.  266. 

All  the  authorities  are  clear  that  a  jury  trial  may  be 
waived.  Appellants  had  no  right  to  gamble  for  a  verdict, 
and  then  object  to  receiving  it,  after  it  had  been  given. 

Tlie  sixth  and  seventh  amendments  to  the  constitution,  re- 
lating to  trial  by  jury,  do  not  affect  State  or  territorial  courts. 
Organic  Act,  §§  6,  13 ;  2  Sto.  Const.  575  to  579 ;  Ex  parte 
Smith,  10  Wend.  449  ;  Murphy  v.  People,  2  Cow.  815 ; 
Livingston  v.  Mayor,  8  Wend.  102 ;  Sedgw.  Stat,  and  Const. 
Law,  543 ;  Am,  Ins.  Go.  v.  Carter,  1  Pet.  646. 

This  is  a  bill  in  equity.  Equity  causes  are  not  embraced 
in  the  provisions  of  the  constitution,  relative  to  trial  by  jury. 
It  is  expressly  limited  to  ''  suits  at  common  law,"  where  the 
amount  in  controversy  exceeds  $20.  2  Sto.  Const.  577  to 
683 ;  Rathhun  v.  Rathbun,  3  How.  Pr.  139  ;  Lee  v.  Tillot 
son,  24  Wend.  337 ;  Cahoon  v.  Le^y,  5  Cal.  294. 

Equity  will  render  judgment  against  a  fraudulent  vendee 
in  favor  of  a  creditor,  when  the  fraudulent  vendee  has  con- 
verted the  property  and  thereby  defeated  the  creditor's 
claim.  Equity,  having  obtained  jurisdiction  for  discoverj^ 
will  retain  it  for  relief.    Swinfmd.  v.  Rogers,  28  Cal.  233  ; 
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Goodwin  T.  HammoTidy  13  Cal.  168 ;  Edw.  Receivers,  4 
King  v.  Baldwin.  17  Johns.  384. 


,  G.  J.  This  was  an  action  brought  by  reapo 
ents,  as  jadgmeat  creditors  of  the  partnership  firm  of 
&  B.  Morse,  to  set  aside  a  mortgage  executed  by  said  fi 
to  defendant  Dunphy,  as  fraudulent,  and  to  subject 
property  conveyed  tliereby,  jn  the  hands  of  DunpUy, 
payment  of  their  i-espective  judgments. 

The  cause  was  tried  at  the  March  term,  1869,  of  the  c 
trict  court,  in  and  for  I^ewis  and  Clarke  county,  bef 
Knowles,  J.,  and  a  jury.  The  court  submitted  to  the  j  i: 
certain  issues  or  questions  of  fact,  and  directed  written  fii 
ings  thereon. 

The  jury  returned  their  written  findings  upon  the  qu 
tions  of  fiujt,  sigued  by  their  foreman,  and  by  three  of  ( 
jurors  as  dissenting  therefrom.  The  appellants  filed  obji 
tions  to  entry  of  the  findings  of  the  jury,  which  was  ovi 
ruled,  and  the  findings  were  entered  and  approved  by  t 
court ;  and,  on  the  same  day,  appellant  Dunphy  filed  noti 
of  a  motion  for  a  new  trial,  on  the  grounds  of  insufficien 
of  the  evidence  ;  of  errors  in  law  occurring  at  the  trial ;  - 
newly-discovered  evidence,  and  of  error  in  the  entry  of  t 
findings  of  nine  of  the  jurors,  and  tiled  affidavits  in  supp< 
of  his  motion.  ,  On  April  2,  1869,  the  court  entertMi  a  deer 
in  accordance  with  the  facts  found  by  the  jury,  and,  aft* 
ward,  on  liearing  of  the  motion  for  a  new  trial,  overrui 
the  same. 

Defendant  Diiupliy  appeals  from  the  decree  and  from  tj 
order  overruling  thn  motion  for  a  new  trial,  and  assigi 
st-veral  causes  of  error. 

So  far  as  the"  order  overruling  the  motion  for  a  new  tri 
is  conciM-ned,  it  is  only  necessary  to  say.  that  when»  evideni 
is  conflicting,  the  jury  are  to  determine  the  facts,  and  the 
verdict  will  not  be  disturbed,  unless  clearly  unsupported  b 
evidence  before  them  ;  no  error  in  law  occurring  at  the  tri; 
is  specified,  other  than  will  be  considered  in  discussin 
errors  assigned  in  statement  on  the  appeal,  and  the  affidavii 
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filed,  disolosing  newly-discovered  evid€ince,  show  that  evi 
denoe  to  have  been  of  a  camalative  character ;  and,  hence, 
we  hold  the  court  below  did  not  err  in  overruling  the  motion. 

The  statement  on  appeal  assigns  nine  specifications  of 
error,  but^  on  the  hearing  in  thia  court,- appellant,  in  his 
brief  and  argument^  relies  upon  but  three,  which  we  will 
consider  in  order. 

The  first  error  assigned  is  in  permitting  parol  evidence  to 
be  given  of  a  writing  alleged  to  have  been  executed  by 
defendant  Dunphy,  the  existence  of  which  was  controverted 
by  appellants. 

The  question  of  the  existence  of  facts  constituting  a  foun- 
dation for  the  admission  of  secondary  evidence,  was  one  for 
the  determination  of  the  court  under  the  rules  of  evidence, 
and,  while  the  evidence  was  conflicting,  the  record  seems  to 
Bustain  the  action  of  the  court  in  permitting  parol  evidence 
of  the  contents  of  the  paper  to  go  to  the  jury. 

The  second  error  assigned  is  in  admission  of  the  deolara* 
tions  of  defendants  below,  E.  Morse  and  B.  Morse,  respect, 
ively,  concerning  the  conveyance  executed  by  them  to 
defendant  Dunphy,  made  in  the  absence  of  Dunphy. 

The  record  shows  that,  before  these  statements  of  the 
Morses  were  admitted,  evidence  had  been  introduced  tend- 
ing to  show  complicity  and  collusion  between  Dunphy  and 
the  Morses,  in  respect  to  the  conveyance  in  question,  which 
was  sufficient  to  make  competent  the  admissions  of  one  as 
against  the  others. 

The  next  error  assigned  is  in  allowing  the  findings  of  but 
three-fourths  of  the  jury,  three  dissenting  therefrom,  to  be 
received  and  entered,  and  in  entering  the  decree  upon  such 
findings. 

By  stipulation,  the  following  causes,  to  wit :  Bray  v.  Batch- 
elder,  Snyder  v.  Tiernan^  and  Siegel  et  aZ.  v.  Jonea  <ft  LoU^ 
are  submitted,  subject  to  the  determination  of  this  question, 
which  is  one  of  a  most  interesting  and  Important  character. 

The  act  of  the  legislative  assembly  of  the  Territory,  ap- 
proved December  23,  1867,  known  as  the  civil  practice  act, 
eoaets  that  *' there  shall  be  in  this  Territory  but  one  form 
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of  civil  action  for  the  enforcement  or  protection  of  pri* 
rights  and  the  redress  or  prevention  of  private  wrong 
(section  1),  and  that  "  an  issue  of  fact  shall  be  tried  by  a  jn 
unless  a  jury  trial  is  waived  or  a  referency  be  ordered, 
provided  in  tjiis  act"     (See  section  155.) 

Section  15  of  the  act  approved  January  15,  1869,  provii 
that  "  in  all  civil  cases,  if  three- fonrths  of  the  jurors  ag 
upon  a  verdict,  it  ^hall  stand  and  have  the  same  force  a 
trffect  as  if  agreed  upon  by  the  whole  of  the  jurors." 

Itia  claimed,  in  all  the  cases  under  conaideration  in  w^h: 
the  question  is  involved,  that  the  last-mentionttd  act  is 
contravention  of  article  VII  of  the  amendments  to  the  c( 
stitution  of  the  United  States,  and,  therefore,  void. 

We  will  first  oonaider  the  question  generally,  and  th 
apply  the  principle  involved  to  the  several  cases  submitt* 

The  article  of  the  constitution  in  question  reads  that  " 
suits  at  common  law,  where  the  value  at  controversy  sta: 
exceed  ISO,  the  right  of  tjial  by  jury  shall  be  preserved,  ai 
no  fact  tried  by  a  jury  shall  be  otherwise  reexamined  1 
any  court  of  the  United  States  than  according  to  the  rul 
of  the  common  law." 

We  are  led  in  the  first  instance  to  consider  the  nature  ai 
extent  of  this  restriction.  We  believe  it  is  admitted,  an 
at  all  events,  it  is  too  well  settled  to  admit  of  question,  th 
this  article  belongs  to  that  class  of  limitations  upon  tl 
exercise  of  power  which  were  imposed  by  the  constitutit 
upon  the  federal  government,  and  which  have  no  applic 
tion  to  the  State  governments  in  the  exercise  of  tbeee  po^ 
ers  which  were  '  reserved  to  the  States  respectively,  or 
the  people." 

The  restriction  is  geneml,  and  applies  to  all  the  depai 
ments  of  the  general  government  alike,  especially  to  tl 
legislative  and  judicial  branches,  to  whom  are  assi^ed  tl 
functions  of  enacting  and  of  constrning  the  laws,  so  th 
neither  can  the  congress  by  law,  nor  the  national  courts  I 
their  rules  or  in  their  practice,  deny  to  a  citizen  the  rig 
thereby  secured. 

The  several  States,  by  their  constitntions,  may  otherwi 
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provide,  altliough  the  principle  is  one  of  sucli  ancient  origin, 
and  held  by  ourselves  in  common  with  the  nation,  from 
wbom  our  jurisprudence  is  mainly  derived,  in  such  high 
estimation  that,  with  but  few  exceptions,  it  is  incorpoirated 
in  the  constitutions  of  the  different  States  of  the  Union  in 
its  original  form,  and  in  many  of  them  has  been  extended 
beyond  the  terms  of  the  federal  constitution  and  applied  to 
trials  of  causes  in  equity,  as  well  as  at  common  law,  and 
regardless  of  the  amount  in  controversy. 

In  its  application  to  the  federal  government  the  ri^ht  of 
trial  by  jury  in  civil  cases  has  been  held  to  apply  only  to 
the  class  of  causes  specified  in  this  article,  that  is,  causes  at 
common  law^  as  distinguished  from  causes  of  equity  and  of 
odTniratty  jurisdiction,  and  this  construction  is  well  settled 
by  the  courts. 

It  remains  then  to  determine  how  far  this  provision  affects 
the  powers  of  our  territorial  governments,  and  to  this  end 
we  must  consider  its  source,  nature  and  extent.  The  con- 
dition of  a  Territory  of  the  United  States  is  somewhat 
.  anomalous.  The  extent  of  the  powers  of  its  local  govern- 
ment and  the  rights  of  its  inhabitants  have  furnished  occa- 
sion not  only  for  profound  legal  argument,  but  for  great 
political  dissension.  The  power  of  congress  to  legislate 
upon  the  local  or  domestic  affairs  of  the  people  inhabiting 
a  Territory  has  been  strenuously  denied,  but  at  this  time 
seems  to  be  authoritatively  established.  Whether  this  power 
be  derived,  as  claimed  by  some,  from  the  constitutional 
right  to  make  "  aU  needful  rules  and  regulations  respecting 
the  Territory  or  other  property  belonging  to  the  United 
States,' '  or  be  necessarily  deducible,  as  contended  by  others,. 
from  the  power  to  acquire  and  hold  territory,  it  is  unneces- 
sary now  to  inquire. 

In  the  exercise  of  this  general  power  congress  passed  the 
act  establishing  and  creating  a  temporary  government  for 
this  Territory.  This  act  distributes  the  powers  of  the  local 
government  among  three  departments,  and  ordains  that  the 
legislative  power  '^  shall  e±tend  to  all  rightful  subjects  of 
legislation  consistent  with  the  constitution  of  the  United 
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States  and  the  provisionB  of  this  act ;"  and  provides 
the  judicial  power  shall  be  vested  ia  certain  courts,  the  ji 
diction  of  which  shall  be  limited  by  law,  provided  that 
supreme  and  district  coorte  respectively  shall  pOBsess  ol 
eery  as  well  as  common-law  jurisdiction. 

The  act  also  provides  that  "the  constitution  and  all 
laws  of  the  United  States  which  are  not  locally  inapplic 
shall  have  the  same  force  and  eflfeot  within  the  Territor 
elsewhere  within  the  United  States,"  and  clothes  the  dis' 
courtp  created  by  it  with  the  same  jurisdiction  in  all  c 
arising  under  the  constitution  and  laws  of  the  United  SU 
as  is  vested  by  law  in  the  district  and  circuit  courts  of 
United  States. 

Can  the  legislature  or  the  courts  thus  established  by 
or  in  their  practice  deny  the  right  of  trial  by  jury  in  s 
at  common  law  in  which  the  value  at  controversy  exc€ 
twenty  dollars  ? 

The  argument  of  the  respondent  in  this  case  has  i>een  t 
while  the  territorial  district  courts,  in  addition  to  their  b 
jurisdiction  under  the  territorial  laws  and  their  chant 
and  common-law  powers,  are  also  vested  with  federal  ju 
diction,  they  yet  are  not  national  or  federal  courts,  as  esi 
lished  and  contemplated  by  the  constitution,  and  hence  1 
the  constitutional  restriction  we  are  considering  does 
apply  to  trials  of  causes  in  such  conrts. 

On  the  other  band,  it  is  urged  by  the  appellant  that 
organic  act  performs  the  functions  of  a  State  constitut 
and  that  under  its  express  terms  all  the  general  proviai 
of  the  federal  constitution  apply  to  the  territorial  govt 
ment 

It  is  certainly  true  that  the  territorial  district  courts 
not  federal  courts,  as  (.-ontemplated  by  the  constitut: 
They  are  created  by  congressional  enactment  in  the  exen 
of  the  power  to  govern  territory  of  the  United  States,  j 
must  necessarily  be  restiicted  in  their  powers  and  jnrisi 
tion  to  the  limit  of  the  power  which  created  them.  "W 
that  limit  is  we  will  consider  hereafter. 

It  will  be,  perhaps,  a  digression  to  discuss  the  nature  i 
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exteat  of  the  powers  vested  in  the  district  courts  by  the 
organic  act,  bat>  as  a  subject  which  has  attracted  general 
interest  and  germane  to  the  question  before  us,  we  will 
briefly  refer  to  it. 

The  district  court  sits  in  two  distinct  capacities,  as  a  local 
tribunal,  and  also  exercising  the  jurisdiction  of  a  federal 
court. 

As  a  local  tribunal,  its  practice  and  course  of  procedure, 
provided  its  common  law  and  chancery  jurisdiction  be  not 
impaired,  may  be  regulated  by  the  local  laws,  which,  how- 
ever, must  not  infringe  any  principle  of  the  constitution  or 
any  act  of  congress  applicable  to  it,  and  we  take  occasion, 
although  the  question  is  not  raised  in  the  record  of  any  of 
the  oauses  now  under  consideration,  to  suggest  to  the  legis* 
lative  assembly,  as  well  as  to  the  legal  profession  of  the  Ter- 
ritory, whether  the  civil  practice  act  now  in  force,  or  the 
construction  heretofore  placed  upon  it,  in  so  far  as  it  per-, 
mils  logal  and  equitable  claims  or  defenses  to  be  united,  be 
not  erroneous.    The  supreme  court  of  the  United  States,  in 
Thompson  v.  Railroad  Companies^  6  Wall.  Rep.,   hold 
that  ^^the  constitution  of  the  United  States  and  the  acts  of 
congress  recognize  and  establish  the  distinction  between  law 
and  equity.    The  remedies  in  the  courts  of  the  United  States 
are,  at  common  law  and  in  equity,  as  distinguished  ajid 
defined  in  that  country  from  which  we  derive  our  knowledge 
of  these  principles."  ''And,  although  the  forms  of  proceed- 
ings and  practice  in  the  State  courts  shall  have  be^n  adopted 
in  the  circuit  courts  of  the  United  States,  yet,  the  adoption 
of  the  State  practice  must  not  be  understood  as  confounding 
the  principles  of  law  and  equity,  nor  as  authorizing  l^gal 
and  equitable  claims  to  be  blended  together  in  one  suit." 

If  it  be  true,  as  held,  that  the  constitution  and  the  acts 
of  congress  recognize  and  establish  the  distinction  between 
law  and  equity,  can  the  legislative  assembly  of  the  Terri- 
tory, under  the  organic  act,  abolish  that  distinction  in  the 
territorial  district  courts,  even  while  sitting  as  local  tribu- 
nals ?  As  federal  courts,  the  district  courts  are  understood 
to  be  governed,  in  all  cases  at  common  law^  by  the  local 
Vol.  I  — 17- 
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rules  of  decision  and  of  practioe,  where  the  oonititatioii 
statutes  of  the  United  States  do  not  otherwise  provide  ;  wh 
in  caitse$  in  equity  the  proceedings  mast  conform  to  t 
rales  governing  caases  in  equity,  notwithstanding  the  1^ 
lative  assembly  hare,  by  statute,  abolished  the  distincti 
between  forma  of  proceeding  at  law  and  in  equity,  and  ba 
established  but  one  form  and  course  of  proceeding  in  i 
civil  actions.    But  to  return  : 

'i'he  right  of  jury  ttial,  secliped  by  the  article  of  the  co 
atitution  under  consideration,  rfeferring  not  only  to  trials 
the  national  courts  established  by  the  constitution,  and  tl 
territorial  district  courts,  at  least  while  ill  the  exerci 
merely  of  their  local  jurisdiction,  not  being  embraced  undi 
its  provisions,  it  is  ui-ged  that  the  court  below  did  not  err  i 
receiving  the  findings  and  rendering  the  decree  in  the  pri 
cipal  cause  now  under  consideration.'  This  propositic 
assumes  that  the  cause  is  one  at  common  law,  and  for  tl 
present  we  will  so  assume.  This  position  could  only  1 
maintained  by  holding  that,  while  the  constitutional  restri 
tion  applied  to  the  federal  judiciary,  it  did  not  extend 
the  legislative  power  intended  to  be  restricted.  We  ha' 
already  stated  that  it  was  designed  to  restrict  all  the  depai 
ments  of  the  federal  government,  legislativ'e  as  well  j 
judicial.  If,  then,  it  is  restrictive  upon  congress  as  w* 
as  upon  the  federal  conrts,  can  congress,  in  the  exercise  < 
its  power  to  govern  a  Territory,  create  a  local  legislature  ■ 
local  courts,  and  delegate  to  either  a  power  which  it  do 
not  itself  possess,  to  deny  the  right  in  question  t  We  thin 
clearly  it  cannot. 

Even  without  the  provision  in  the  oi^nic  act,  that  tl 
constitution  and  laws  not  locally  inapplicable  shall  ha^ 
the  same  force  and  effect  in  the  Territory  as  elsewhere  wit: 
in  the  United  States,  the  conclusion  would  be  the  same. 

Congress  has  no  power,  either  directly  or  by  a  delegati( 
of  power  to  another  body  of  its  own  creation,  to  deny  to 
citizen  of  a  territory  the  right  to  a  trial  by  jury  in  a  suit 
common  law,  where  the  value  at  controversy  exceeds  $8 

It  is  farther  contended,  however,  that  inasmuch  as  the  a 
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of  the  legislative  assembly  requires  the  same  number  of 
jurors  as  the  common  law,  it  is  not  an  infraction  of  the 
constitution. 
This  position  is  not  tenable. 

*'  Trial  by  jury,"  as  the  words  are  used  in  the  constitu- 
tion, had.  at  the  time  of  its  adoption,  a  fixed  legal  signifi- 
cation, and  from  time  immemorial  has  meant  a  trial  by  a 
tribunal  of  twelve  men,  acting  only  upon  a  unanimous 
determination.  The  origin  of  this  mode  of  trial' is  lost  in 
the  dimness  of  the  past,  but  from  the.  earliest  period  down 
to  the  time  of  the  adoi>tion  of  the  constitution,  unanimity 
of  twelve  jurors  alone  has  constituted  a  legal  verdict.  If 
the  legislative  assembly  could  dispense  with  one  attribute 
or  essential  of  a  verdict,  it  could  as  well  destroy  the  other, 
or  repeal  the  right  altogether.  It  can  do  neither ;  and, 
henee,  the  act  in  question  is,  in  so  fkr  as  it  applies  to 
actions  at  oomm.on  law  in  which  the  value  at  controviersy 
exceeds  $30,  unconstitutional  and  void. 

The  causes  b^ore  mentioned  of  Bray  v.  Batohelder,  Sny- 
der V.  Tiernan^  and  Siegel  et  aZ.  v.  Jones  A  Lott^  are  all 
common  law  causes,  and  embraced  within  the  foregoing 
prinoiide,  and  the  judgments  in  them  must  be  reversed,  and 
the  causes  remanded  for  new  trial. 

The  cause  at  bar  {KleiTischmidt  v.  Dunphy  et  aL ),  how- 
ever, is  clearly  one:of  chancery  jurisdiction,  and  it  remains 
now  to  consider  the  statute  in  refereiioe  to  trials  of  causes 
in  equity. 

The  right  of  juiy  trial  is  not  secured  by  the  constitution 
in  causes  of  equity  j  urisdiction,  and  in  the  absence  of  statu- 
tory enactment,  federal  or  territorial,  it  does  not  exist  In 
such  cases  the  chancellor  might,  according  to  the  established 
rules  of  chancery  practice,  call  a  j  ury  to  his  aid,  to  deter- 
mine questions  of  fact  arising  upon  the  hearing.  Such  ver- 
dict, however,  would  be  merely  advisory,  and  addressed 
solely  to  the  c<mseience  of  the  chancellor,  who  might 
wholly  disregard  it. 

We  have  seen  that  the  civil  practice  act  has  provided  the 
same  manner  of  disposing  of  issues  of  fact  in  all  civil  cases. 
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whether  in  law  or  in  equity.  It  follows,  from  what  we  1 
Bald,  that  the  legislative  assembly  has  the  same  powe 
congress,  within  the  limitations  of  the  grant  of  power 
contained  in  the  acts  of  congress  and  the  constitation. 

Could  congress  confer  the  right  of  trial  by  jury  of  isi 
of  &ot  in  causes  in  equity  in  the  federal  courts  1  and  c< 
congress  by  law  dispense,  in  such  causes,  with  the  requii 
of  a  oommou'law  jury,  either  in  respect  to  nnmbei 
unanimity  1 

We  think  it  could.  We  find  nothing  in  the  oonetitn 
preventing  the  exercise  of  such  power.  Hence,  we  ooncl 
that  the  l^slative  assembly  also  possesses  the  power,  ur 
the  organic  act,  as  being  a  subject  of  rightful  le^lat 
and  contravening  no  provision  of  the  constitution  or  of 
acts  of  congress.  This  power  they  have  exercised,  an 
is  the  province  of  the  judiciary  to  construe,  and  nol 
make  laws,  and,  in  construing,  to  give  efi^t  to  them  so 
as  it  may  be  done.  We  conclude,  then,  that  the  ad 
question,  so  far  as  it  relates  to  trial  of  issues  of  fiicl 
causes  in  equity,  is  constitutional  and  valid. 

The  other  errors  assigned  in  the  statement  on  appea 
this  case  were  not  urged  in  the  briefs  or  arguments  in 
court,  and  we  will  only  notice  the  refusal  of  the  conn 
give  the  instructions  asked  by  both  parties. 

The  court  submitted  to  the  jury  only  specific  qaesti 
of  fkct,  and  gave  ail  the  iastntctions  necessary  in  regan 
the  questions  submitted,  as  no  general  verdict  was  reqnl 

On  examination  of  the  whole  record  we  find  no  e3 
sufficient  to  warrant  a  new  trial. 

The  decree  of  the  court  below  is  affirmed,  with  coats. 

Knowles.  J.,  and  Symes,  J.,  concurred. 

MxcepUons  orerrviei 

This  cause  was  taken  by  appeal  to  the  supreme  ooor 
the  United  States,  and  the  decree  of  the  distiiot  court 
reversed.    11  Wall.  610. 
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Baxjtz  et  al.y  appellants,  v.  Kuhwobth,  respondent. 


FOR  BUTiNO  liAND  — ^010  resdtided—purohaa^mofuy.  Neither 
the  Tendor  nor  vendee  oan  rescind  a  written  agreement  for  the  porohase  ol 
buid,  if  the  baildiugs  thereon,  which  were  not  the  chief  inducement  to 
■ttoh  porohase,  are  destrojred  by  fire,  without  any  fault  of  the  vendor.  The 
vendee  cannot  recover  the  portion  of  the  purchase-money  which  he  paid 
the  vendor  on  this  agreement  before  the  fire  occurred, 

AppecU  from  the  Third  District^  Lewis  and  Clarke  Couniy. 

!6autz  and  Hobskey  commenced  this  action  to  recover 
$1,000,  money  had  and  received  on  an  agreement.  The 
court,  Warben,  J.,  sustained  Kuhworth's  demurrer  to  the 
complaint  and  rendered  j  udgment  for  defendant.  The  plain- 
tiffs appealed. 

The  facts  appear  in  the  opinion. 

Chumasebo  &  Chapwiok,  for  appellants. 

The  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  court  erred  in  sustaining  the  demurrer 
thereto.     Hilliard  on  Vendors,  73  et  seq. ;  Sto.  on  Sales, 

423,  424,  448  ;  1  Sto.  Eq.,  §§101,  102 ;  Bouv.  L.  D.  466. 


Shober  &  LowRY,  for  respondent. 

AppeHanta  by  the  contract  had  the  privilege  of  paying 
$5,500  May  3,  1869,  and  take  the  deed,  or  refusing  to  pay 
said  sum  and  let  the  $1,000  go  as  stipulated  damages.  The 
appellants  chose  the  latter  and  cannot  recover  what  they 
have  paid  for  the  privilege  of  doing  what  they  have  done  in 
the  premises.  The  court  below  properly  sustained  the  de- 
murrer. Dakin  v.  Williams^  11  Wend.  67;  Lester  v.  Jew- 
ell,  1  Kern.  453 ;  2  Pars,  on  Cont.  232,  233 ;  Ouzley  v. 
Price,  16  Johns.  267. 

Knowles,  J.  The  complaint  in  this  cause  presents  the 
following  facts  as  constituting  plaintiffs'  cause  of  action  : 

Appellants  made  an  agreement  with  respondent  on  the 
5th  day  of  April,  1869,  for  the  purchase  of  a  certain  lot. 
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together  with  the  appurtenances  thereto  belonging,  situa 
the  town  of  Helena. 

In  accordance  with  that  agreemeot  appellants  paid 
apondent  $1,000,  and  executed  and  delivered  to  J.  H-  Sh 
to  be  held  as  an  escrow  two  promissory  notes  secured" ! 
mortgage  upon  the  premises  fur  the  sum  of  $6,600.  Beep 
ent  made  and  executed  a  deed  to  said  premises  to  appell 
and  delivered  the  same  to  tiie  said  Shober  to  be  held  a 
escrow.  The  whole  agreement  was  to  be  consummated 
the  3d  day  of  May,  1868.  At  that  time  appellants  wer 
pay  respondent  $5,500  in  addition  to  the  $1,000  alrf 
paid.  The  deed  was  to  be  delivered  to  them,  the  morf^ 
and  notes  to  be  delivered  to  respondent.  If  the  appelli 
failed  to  comply  with  theii-  portion  of  the  agreement  t 
were  to  forfeit  to  respondent  the  $1,000  already  paid 
liquidated  damages.  That  appellants  were  to  hold  posi 
sion  of  the  premises  from  the  said  5th  day  of  April  until 
said  3d  day  of  May.  Appellants  were  on  the  said  3d  i 
of  May  willing  and  ready  to  pay  the  respondent  the  sun 
$5,500,  and  in  all  respects  to  comply  with  the  terms  of  tl 
agreement.  The  buildings  on  said  premises  were  worth 
sum  of  $6,600.  Respondent  was  unable  to  comply  with 
portion  of  the  agreement,  for  the  reason  that  on  the  2 
day  of  April  these  buildings  were  destroyed  by  fire,  t 
respondent  was  unable  to  deliver  the  premises  as  they  w 
OD  the  day  of  agreement.  Appellants  claim  judguient 
the  $1,000  paid  respondent. 

The  respondent  filed  a  general  demurrer  to  the  compla: 
setting  forth  that  it  did  not  state  facts  sufficient  to  c 
stitute  a  cause  of  action.  The  court  sustained  the  dem 
rer.  The  appellants  appeal  to  this  court,  assigning  as  er 
this  ruling  of  the  court  below. 

The  question  presented- in  this  case  is,  could  the  apj 
lants,  when  it  became  impossible  for  the  respondent,  wi 
out  any  fanlt  of  his,  to  deliver  the  premises  with  all 
buildings  thereon,  as  they  were  at  the  time  of  the  agi 
ment  to  them  on  the  5th  day  of  May,  rescind  the  agreeme 

There  is  no  allegation  that  the  respondent  could  not  c 
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vey  to  them  a  good  and  valid  title  to  tlie  lot.  Tlxere  is  no»e 
that  the  buildings  were  the  chief  inducement  to  the  agree 
ment,  and  a  prayer  that  the  contract  be  rescinded  for  that 
reason.  The  appellants  seem  to  have  considered  that  the 
destruction  of  these  buildings  entitled  them  to  rescind  the 
contract. 

If  the  buildings  had  been  damaged  without  the  fault  of 
respondent,  to  the  extent  of  $5,  so  that  he  could  not  have 
delivered  the  premises  to  appellants  in.  the  same  condition 
they  wei-e  at  the  date  of  the  agreement^  in  principle  the 
same  reasons  would  exist  for  rescinding  the  agreement  as 
exists  in  this  case.     K  any  otiier  rule  prevailed,  the  right 
to  rescind  an  agreement  would  depend  upon  the  amount  of 
damages  done  tiie  premises  bargained  for,  and  it  .would 
devolve  upon  the  court  to  decide  when  a  sufficient  amount 
of  damages  had  been  done,  premises  bargained  for,  to  war- 
rant a  contracting  party  to  rescind  the  agreement.     We 
have  been  unable  to  find  any  authority,  and  do  not  believe 
that  any  exists,  to  the  efiect  that  where  an  appurtenance  to 
real  estate,  which  was  not  the  chief  inducement  to  the  pur- 
chase of  the  same,  has  been  damaged,  or  even  destroyed, 
without  any  fault  of  the  vendor,  so  that  he  could  not  deliver 
the  premises  on  the  day  they  were  to  be  delivered  to  the 
vendee  in  the  same  condition  they  were  on  the  day  the 
agreement  was  made,  the  vendee  would  have  the  right  to 
rescind  the  agreement  altogether. 

Believing  that  such  is  not  the  law,  we  find  no  error  in  the 
ruling  of  the  court  below. 

It  is  true,  if  the  premises  were  respondent*  s  at  the  time 
of  the  fire,  the  loss  of  the  buildings  would  be  his,  and 
the  appellants  might  have  their  value  deducted  from  the 
amount  they  were  to  pay  him  for  the  premises ;  or,  if  the 
buildings  were  the  chief  inducement  for  the  purchase  of 
the  premises,  perhaps  a  court  of  equity  would,  for  this 
reason,  order  the  agreement  rescinded  and  canceled.  But 
to  allow  a  vendee  to  rescind  an  agreement  for  the  purchase 
of  real  estate,  for  a  damage  to  an  appurtenance  thereto, 
without  any  fault  of  the  vendor,  which  could  be  compen- 
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Bated  for  in  moaey,  woald  be  going  farther  than  we  think 
we  would  be  warranted.  For  the  same  reason  we  see  no 
reason  why  the  vendor  might  not  rescind  the  agreement. 
He  is  without  fault,  and  the  obligations  of  an  agreement  are 
mutual ;  hencv^,  if  one  could  rescind,  why  not  the  other. 
Yet  who  doubts  that  the  vendees  in  this  case  might  have 
maintained  an  action  for  a  specific  performance  of  this 
agreement,  had  they  performed,  or  offered  to  perfonn,  their 
part  of  the  agreement,  and  could  have  had  the  value  of  the 
building  deducted  from  the  amount  to  be  paid  for  the 
premises. 

These  being  the  views  of  the  court  in  this  case,  the  judg- 
ment of  the  court  below  is  aflfirmed. 

BoDceptions  overruled. 


Grant,  respondent  v.  Spenobr  et  aL,  appellants. 

Statutory  gonstruotion  —  act  relating  to  grounds  for  n(fu9ing  new  trial  is 
directory.  Section  196  of  the  oivil  practice  act,  requiring  the  court  to  state 
in  writing  the  grounds  on  which  a  new  trial  is  refused,  is  directory.  The 
failure  of  the  court  to  state  scrh  grounds  in  thia  ease  did  not  injure  the 
appellants. 

Promissort  note  —  notice  of  norw^aynient  not  waived  by  presence  of  indorser. 
The  presence  of  one  of  the  indorsers  of  a  note,  when  the  holder  presents  it 
to  the  maker  at  maturity  for  payment,  does  not  waive  a  regular  notice  of 
its  non-payment  to  the  indorsers. 

Appeal  from  the  First  District^  Madison  County. 

On  April  28,  1868,  Grant  commenced  this  action  in  the 
distiict  court  against  three  defendants,  on  the  following 
instrument : 

**  $700  Gold. 

Virginia  Crrr,  M.  T.,  October  1,  1867. 

On  the  1st  day  of  March,  1868,.  for  value  received,  1 
promise  to  pay  Spencer,  Harrison  &  Co.,  or  order,  the  sum 
of  $700  in  good  gold  dust  or  United  States  currency,  at  cur 
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rent  rates,  with  interest  from  date  until  paid,  at  the  rate  of 
five  (5)  per  cent  per  month. 

J.  B.  CHAPIN." 

Indorsements : 

*'  We  hereby  transfer  the  within  note  to  J.  M.  Grant,  Vir* 
ginia  City,  M-  T.,  December  7,  1867. 

SPENCER,  HARRISON  &  CO." 

The  payments  indorsed  thereon  amounted  to  $393.66. 
A  jury  trial  was  waived  and  the  case  was  tried  by  the 
court,  HosMEB,  J.,  in  June,  1868,  and  judgment  was  ren- 
dered for  plaintiff  for  $698,  which  was  to  bear  interest  at 
the  rate  of  6  per  cent  per  month  until  paid.  The  defend- 
ant' s  motion  for  a  new  trial  was  not  heard  until  May,  1869, 
when  the  court,  Warren,  J.,  overruled  the  same,  without 
stating  in  writing  the  grounds  therefor,  and  defendants 
appealed. 

The  statute  of  Montana,  relating  to  indorsers  on  promis- 
sory notes,  is  as  follows : 

"Indorsers  of  *  *  *  promissory  notes  shall  be  con- 
tingently liable  only,  until  after  they  shall  have  been  notified 
of  the  presentation  and  non-payment  thereof,  at  maturity, 
by  the  person  or  persons  primarily  liable  for  their  payment." 
*'  In  order  to  make  the  contingent  liability  of  any  indorser 
of  any  *  *  *  promissory  note  absolute,  it  shall  be  neces- 
sary for  the  holders  of  the  paper  to  cause  it  to  be  presented 
at  the  place  where,  by  its  terms,  it  is  payable,  if  any  place 
of  payment  be  therein  or  thereon  specified,  and  if  no  place  of 
payment  be  specified,  then  to  the  person  himself  who  is  prima- 
Tilf  liable  for  the  payment ;  and,  if  payment  thereof,  on  such 
presentation  at  maturity,  be  neglected  or  refused ,  to  cause  a 
written  or  printed,  or  pwtly  written  and  partly  printed,  notice 
of  such  presentation,  demand  and  non-payment,  briefly  de- 
scribing the  *  *  *  note,  to  be  served  immediately  there- 
after upon  the  indorser,  unless  the  same  shall  be  protested 
in  the  usual  manner  by  a  notary  public ;  in  which  case  the 
official  certificate  of  protest  of  such  officer,  made  on  the  day 
Vol.  I.  — 18. 
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oF  protest,  incloaed  in  letter  form,  and  deposited,  post-paid, 
in  the  post-offlce,  directed  to  snch  indorser  at  Mb  usual 
place  of  residence,  will  charge  him  in  the  same  manner," 

During  the  argument  of  the  case,  the  respondent  remitted 
all  interest  on  the  judgment,  in  excess  of  ten  per  centum  per 
annum. 

The  other  facts  are  stated  in  the  opinion. 

H.  N.  Blake,  for  appellants. 

The  court  should  have  stated  in  writing  the  grounds  on 
which  the  new  trial  was  refused.     Civ.  Pr.  Act,  1867,  §  196. 

The  statement  shows  the  following  facts :  That  no  false 
representations  were  made  to  respondent  by  appellants 
concerning  the  note ;  that  respondent  neglected  to  collect 
the  same  from  the  maker,  because  he  was  obtaining  five  per 
oent  per  month  interest ;  that  respondent  bought  the  note  on, 
his  own  juglgment,  and  that  the  note  was  not  protested  until 
two  months  aft«r  maturity. 

J'he  pleadings  of  the  parties  treat  tlie  instrument  sued  on 
as  a  negotiable  promissory  note.    Complaint  and  answer. 

The  appellants  were  indorsers  upon  the  note  and  entitled 
to  notice  of  the  presentation  and  non-payment  thereof  at 
matnrity  by  the  maker.     Acts  1895,  343,  §§  5,  6, 

The  instrument  sued  on  possesses  all  the  elements  of  a 
negotiable  promissory  note.  The  amount  to  be  paid  on  the 
note  is  fixed  in  it,  and  also  by  tiie  statute.  1  Pars,  on  Notes 
&  Bills,  30,  ch.  3;  Acts  1865,  338,  ^  1. 

The  rate  of  interest  on  the  judgment  should  be  ten  pei 
centum  per  annum.     Griffith  v,  Hershfleld,  ajite,  66. 

Davis  &  Thorouqhman,  for  respondent. 
No  brief  on  file. 

Symes,  J.  This  was  an  action  on  a  promissory  note  — 
holder  against  indoraers  —  tried  at  the  Madison  county  dis- 
trict court  in  June,  1868,  before  the  court,  and  judg- 
ment given  for  plaintifi*  for  amount  due  on  note.  Motion 
for  new  trial  overruled,  and  case  brought  up  on  statement 
for  new  trial  and  order  overruling  same. 
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The  complaint  alleges  that  oue  Chapin,  on  the  Ist  of 
October,  1867,  executed  to  the  defendants  his  promissory 
note,  due  the  1st  of  March,  1868,  for  $700  in  gold,  with 
interest  at  five  per  cent  per  month  until  paid.  That  on  the 
7tb  of  October,  1867,  defendants  indorsed  said  note  to 
plaintiff;  that  plaintiff  presented  said  note  when  due  to 
.said  Chapin,  and  he  paid  $207.50  on  same,  but  failed  to  pay 
naoi-e  at  that  time,  and  that  defendants  had  notice  thereof ; 
that  on  the  9th  and  29th  days  of  March,  plaintiff  called  on 
aaid  €hapin  and  demanded  payment  of  ssCid  note,  and  on 
the  9th  Chapin  paid  $100,  and  on  the  29th,  $86,  but  has  since 
failed  to  pay  balance  duo  ;  that  plaintiff  protested  note,  and 
gave  notice  to  defendants. 

The  answer  admits  indorsement  of  note ;  denies  payment 
was  refused,  and  states  that  when  plaintiff  presented  note, 
Chapin  asked  plaintiff  how  much  money  he  needed,  and 
plaintiff  said  $200  would  do  him,  and  Chapin  paid  him 
$307.60 ;  that  on  the  9th  of  April  plaintiff  called  again,  and 
received  $100;  and,  on  the  29th,  called  with  defendant 
Spencer,  and  demanded  payment,  and  received  $85 ;  deny 
notice  of  refusal  to  pay,  and  allege  that  they  asked  plain- 
tiff sereral  times  if  he  had  collected  note,  and  he  replied 
that  he  did  not  w{int  the  money,  and  it  was  drawing  five  per 
cent  a  month  ;  deny  owing  plaintiff  any  sum,  and  ask  judg- 
ment for  costs. 

The  eyidence  in  statement  for  new  trial  shows  that  note 
was  indorsed  by  defendants ;  that  when  note  became  due, 
defendant  Spencer  went  with  and  introduced  plaintiff  to 
maker  of  note,  to  demand  payment  of  same,  which  he  did ; 
that  Chapin  did  not  refuse  to  pay  note,  but  asked  plaintiff 
how  much  money  he  wanted ;  plaintiff  replied  $200  would 
do  him,  and  Chapin  paid  him  $207.50 ;  that  on  the  9th  of 
April,  '68,  he  called  again  and  received  $100 — all  he  de- 
manded—  and  that  on  the  29th  he  called  with  defendant 
Spencer,  and  demanded  payment :  Chapin  replied  he  was 
a  little  hard  up,  and  asked  plaintiff  how  mucJi  money 
would  do  him  then ;  plaintiff  said  $85  would  answer,  but 
he  must  have  balance  soon ;  Chapin  paid  him  $86.     Two 
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witnesses  testified  that  plaintiff  said  he  did  not  want  to 
draw  money  on  note,  for  it  was  drawing  five  per  cent  a 

|i{  month,  and  he  considered  Chapin  good  as  the  bank.    Note 

was  not  protested  nntil  two  months  after  due,  and  three 
payments  had  been  made  on  same,  and  no  notice  given  of 
non-payment,  except  two  months  after  due.  Plaintiff  tes- 
tified and  did  not  contradict  foregoing  statement  of  evidence 
as  to  protest,  notice,  etc. 

The  errors  assigned  on  denying  motion  for  new  trial  are, 
1.  That  the  coMrt  erred  in  not  stating  grounds  for  refusing 
new  trial  in  writing;  2.  In  finding,  from  the  facts,  that 
plaintiff  was  entitled  to  recover,  and  that  defendants  were 
liable  as  indorsers ;  3.  In  finding  that  plaintiff  was  entitled 
to  five  per  cent  per  month  on  judgment. 

Section  196,  Civil  Code,  which  provides  that  the  court  or 
judge  shall  state  in  writing  the  grounds  upon  which  a  new 
trial  is  granted  or  refused,  is  directory,  and  it  is  not  seen 
how  the  appellants  were  prejudiced  by  the  grounds  not  being 
specially  stated  in  writing.  This  case  was  tried  by  the 
couil;,  and  the  question  is,  does  the  evidence  or  facts  con- 
tained in  the  statement  for  new  trial  support  the  findings  of 
court,  that  the  plaintiff  was  entitled  to  recover  against  the 
defendants  the  amount  due  on  the  note  as  endorsers  thereof. 
It  was  admitted  that  the  writing  in  this  case  is  a  negotiable 
promissory  note.  To  hold  an  indorser  the  note  must  be 
presented  to  maker  at  maturity  and  payment  demanded, 
and  if  neglected  or  refused,  notice  given  within  reasonable 

\  time  to  indorser.     The  note  in  this  case  was  presented  at 

maturity  by  the  holder,  in  the  presence  of  one  of  the  indor- 
sers, to  the  maker  for  payment,  who  did  not  refuse  to  pay, 
but  asked  holder  how  much  money  he  wanted;  he  said 

i  $200  would  do  him,  and  maker  paid  him  $207.60.     Some 

time  after  holder  again  presented  note  for  payment  and  re- 
ceived $100  on  same,  and  again  (on  29th  of  April)  presented 
note  in  presence  of  indorser  and  received  $86  on  same,  the 
amount  he  said  would  do  him  at  the  time,  but  he  must  have 
balance  in  short  time.  There  was  no  protest  or  notice  under 
two  months  after  note  became  due  to  indorser  that  payment 
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had  been  refused,  or  that  holder  looked  to  indorsers  for 
payment ;  but  proof  that  holder  told  indorsers  and  others, 
after  presentment  and  receiving  $207.50,  that  he  did  not 
want  to  collect  the  money  as  it  was  drawing  five  per  cent 
a  month  and  maker  was  good  as  bank.    Then  if  there  was 
no  regular  notice,  was  the  presence  of  the  indorser,  when 
demand  was  made,  constructive  notice,  or  such  knowledge 
as  would  excuse  notice,  or  any  waiver  of  same  ?    We  think 
not.     *'  Knowledge  in  fact  is  no  excuse  for  regular  notice." 
1  Pars,  on  Bills  &  Notes,  521.  And  where  the  drawer  of  a  bill 
undertook  to  present  it  after  maturity,  although  attempts 
had  been  made  by  indorser  to  procure  payment,  it  was  held 
no  waiver  of  notice.   Pars,  on  Bills  &  Notes,  521 .    The  expres- 
sion in  a  conversation  that  note  would  be  paid  was  held  not 
sufficient  to  prove  waiver  of  notice,  or  promise  to  pay  or  see 
it  paid.    17  Pick.  332.   There  is  in  the  statement  no  evidence 
^  prove  that  there  was  notice  or  protest  under  two  months, 
^^  that  there  was  any  waiver  or  promise  to  pay  by  indors- 
^.^s  ;  and  the  court  erred  in  finding  the  defendants  respou- 
*^le  as  indorsers  and  in  overruling  motion  for  new  trial. 
-^^^ther  verbal  notice  is  good  under  our  statute  may  be 
//If^^tAouahley  but  the  point  is  not  raised  in  this  case.    The 
^  '^<3L  error  assigned  is  the  finding  that  plaintiff  was  entitled 
i/^  ^^\i^e  per  cent  per  month  interest  on  judgment.     It  has 
^^i&XM^    decided  in  this  court  (but  I  believe  since  the  rendition 
of   tiiMis  judgment)  that  a  judgment  could  draw  but  ten  per 
ceKiL't:^.     But  plaintiff  appeared  in  this  court  and  remitted  all 
or^:Kr  ten  per  cent,  which  would  have  prevented  defendants 
fcoxM:^  being  prejudiced  thereby. 

idgment  reversed  and  new  trial  ordered. 

deceptions  sustained. 


McGbbgob  v.  Wblls,  Pabgo  &  Co.      [Aug.  1 


MoQ-REooB,  Assignee,  reBpondent  v.  Wells,  Fabgo  &  Co 
appellants. 

ButMiwr'a  bbiubk— oonnot  be  quanltett  by  amotion.  Tbe  itiariff'!  retnni 
ui  azeoutiou  cannot  b«  qiiuhed  by  a  muUoD  uid  erideaoe  of  its  UlegKli 
or  falsehood. 

BMMKaw'B  BCTURN  — I'emcdy  of  injured  party.  The  psH7,  who  is  injured  b] 
sheriff's  return  upou  *u  exeoutiuD,  can  maliitain  an  aotiou  for  d&nui 
BgaiuBt  the  uCBcer. 

Shbbiff'b  betdrn  AMKmxxD  Bf  ootiRT  — pat/tn«nt  of  txtevtitm.  Tbe  oot 
can  annul  tbe  iheiiS's  Fetum  upon  au  eseoatlon,  which  shoirs  that  he  b 
■pplled  uue  exeoution  iu  paj'ment  uf  another  in  his  haudft. 

EXBCCmON  JSJUEDFOR  ASaiaNEBOF  JUDOMEKT— CuUcrfiotlo/.     The  OOUTt  o 

direct  an  eieontluii  to  he  issued  In  favor  of  tbe  asalKoee  of  a  Judpnent, ' 
motion  and  proof  of  its  assifiiimeut.  but  It  oaunot  order  tbe  officer  to  ci 
lect  an  execution  iu  a  particular  manner. 

Appeal  from  the  Third  District,  Leurts  and  Qlan 
County. 

J.  M.  <JLARK8UN  i-ecovered  a  judgment  tor  $6,000  again 
Wells,  Fargo  &  Co.,  in  the  diatrict  court  in  and  for  iiew 
and  Clarke  county,  in  July,  1868.  Iu  December,  186 
Wells,  Fargo  &  Co.  brought  an  action  in  the  same  coa 
against  Claikson,  Norman  &  Drake,  partners,  and  doii 
busmoBS  under  the  style  of,  Drake,  Clarkson  &  Co., 
recover  a  partnership  debt.  At  the  trial  in  October,  186 
the  plaintiffs  dismissed  the  case  as  to  Nonuan  and  Drak 
andrecovered  judgmentagainst  Clarkfion  for$2,673.38.  C 
December  14,  1868,  an  execution  was  issued  in  favor  c 
Clarkson,  against  Weils,  Fargo  &  Co.,  and  placed  iu  tl 
hands  of  the  sheriif.  On  Ihe  same  day,  an  execution  wi 
issued  in  favor  of  "Wells,  Fargo  &  Co.,  against  Clarksoi 
and  placed  in  the  hands  of  the  sheriif.  On  the  first  execi 
tion,  the  officer  made  the  following  return  : 

"Having  an  execution  in  my  hands  bearing  even  da 
hei-ew^ith,  in  favor  of  Wells,  Fargo  &  Co.,  against  John  1 
Olaiksou,  on  a  judgment  in  the  district  court  of  the  thii 
judicial- district  of  the  Territory  of  Montana,  in  and  ft 
Lewis  and  Clarke  county,  for  the  sum  of  $2,673.38,  datt 
October  38,  1868>  the  amount  of  their  execution,  and  tl 
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§  186,  et  seg.;  Ohwrnbefrlin  v.  Day^  8  Cow.  368 ;  UUoa  Ins. 
Go.  V.  Power  J  3  Paige,  365. 

The  court  refused  to  consider  evideiDce  showing  that 
appellants  had  no  notice  of  the  assignment  to  MoQregor, 
and  ordered  an  execution  in  favor  of  McGregor  to  be  issued, 
and  thereby  deprived  appellants  of  their  offset. 

The  assignee  should  have  applied  to  the  court  to  be  sub- 
stituted in  the  action,  which  was  not  done.  Civ.  Prac.  Act> 
§16. 

No  indorsement  was  made  on  the  execution  in  favor  of 
Clarkson,  that  it  had  been  assigned  to  McGregor.  The 
sheriff  had  a  right  to  set  off  one  execution  against  the  other 
Waterman  on  Set-offs,  412,  413,  414. 

The  sheriff' s  return  on  the  executions  satisfies  both  judg- 
ments. The  order  of  the  court  opens  up  one  judgment,  and 
leaves  the  other  satisfied.  If  respondent  has  any  remedy, 
it  is  against  the  officer.  The  return  could  not  be  set  aside 
by  motion  and  affidavits.  The  remedy  was  by  bUl  in  equity. 
Egery  v.  'BuchaTian^  5  Cal.  53. 

There  was  no  error  in  the  clerk  issuing  the  execution  in 
the  name  of  Clarkson  instead  of  respondent.  He  coxdd  not 
do  otherwise  without  an  order  of  court.    Civ.  Prac.  Act,  §  16. 

* 

Chumasbro  &  Chadwick,  for  respondent. 

Respondent  took  one-half  of  the  judgment  assigned  to 
him,  without  any  right  of  set-off  of  the  judgment  subse- 
quently recovered  by  appellants  against  Clarkson.  Porter 
V.  Leachy  13  JMetc.  482 ;  Makepeace  v.  CoateB^  8  Mass.  451 ; 
Waterman  on  Set-off,  391 ;  Baker  v.  Hoag^  6  How.  Pr.  201 ; 
6  Abb.  Dig.  16,  §§  188,  189,  202,  208 ;  10  U.  S.  Dig.  391,  §  13. 

The  question  of  notice  does  not  arise  in  this  case,  as  the 
appellants  did  not  suffer  on  account  of  no  actual  notice 
being  given.     Oraibes  v.  Woodbury ^  4  Hill,. 659. 

The  appellants  had  legal  constructive  notice  of  the  assign* 
ment  to  respondent.     Civ.  Prac.  Act,  §§  204,  205,  206. 

• 

Symes,  J.  This  was  an  appeal  from  an  order  made  by 
the  court  below,  annulling  and  setting  aside  the  return  of 
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the  sheriff  to  an*  execation  in  the  case,  and  ordering  an  exe- 
cution to  issue  in  favor  of  the  assignee  of  the  judgment. 

Plaintiff, Clai^on, recovered  a  judgment  for  $6,000  against 

defendants,  Wells,  Fargo  &  Co.,  on  the  18th  day  of  Jhly, 

1868,  and,  on  the  same  day^  said  plaintiff  assigned  one-half 

of  said  judgment  to  Archibald  McGregor,  by  an  assignment 

in  writing,  and  filed  same  with  the  clerk  of  the  court.    And 

on  the  14th  of  December,  1808,  an  execution  was  issued  on 

said  judgment  for  balance  due  thereon — $2,617.08,  and 

interest — and  delivered  to  the  sheriff  for  collection.    On 

t^e  16th  of  February,  1869,  the  sheriff  made  a  return  on 

said  execution  to  the  effect  that,  having  an  execution  in  his 

hands  in  /avor  of  defendants.  Wells,  Fargo  &  Co.,  and 

against  the  plaintiff  in  said  aforementioned  execution,  on  a 

judgment  in  the  same  court  for  $2,678.38,  that  he  applied 

the  amount  due  on  said  first  execution  as  a  set-off  on  the 

last-mentioned  execution,  and  returned  the  same  satisfied. 

Afterward  the  said  McGregor  moved  the  court  to  annul  and 

set  aside  the  return  of  the  sheriff  to  the  execution,  and  to 

order  an  execution  to  issu^  in  favor  of  Mm,  for  so  much  of 

the  judgment  as  had  been  assigned  to  him  (the  balance 

being  paid).    The  court  sustained  the  motion,  to  which 

defendants  excepted. 

The  only  question  presented  is,  did  the  court  below  err 
in  sustaining  the  motion  to  quash  the  return  of  the  sheriff 
to  the  execution,  and  directing  an  alias  execution  to  issue 
in  favor  of  the  assignee  of  the  judgment.  This  depends, 
first,  whether  sufficient  appeared  on  the  face  of  the  judg- 
ment roll,  and  the  execution  returned  to  the  court,  to  jus- 
tify the  Court  in  quashing  and  annulling  the  return ;  and, 
second,  whether  the  assignment  of  the  judgment,  from 
Clarkson  to  McGregor,  justified  the  court  in  directing  an 
execution  to  issue  in  favor  of  the  assignee. 

The  court  could  not  quash  or  annul  the  return  of  the 
execution,  on  motion,  on  evidence  aliunde  of  irregularity, 
falsehood  or  illegality  in  the  conduct  of  the  sheriff.  This 
can  only  be  reached  by  action  against  the  sheriff  for  a  false 
return,  and  damages  resulting  therefrom. 
Vol.  L  — 19. 


i 
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The  transcript  on  appeal  contains  the  jodgment  in  favor 
of  Clarkson  against  Wells,  Fargo  &  Co.,  the  assignment  to 
MoGr^or,  the  execution  and  return  of  the  sheriff,  and  the 
order  of  court  and  exception  to  same.  The  judgment  and 
execution  are  regular  and  formal ;  and  there  being  no  stat- 
ute in  this  Territory  authorizing  the  sheriff  to  set  off  one 
execution  in  his  hands  in  favor  of  another,  or  to  apply  one 
execution  in  payment  of  another ;  and  the  return  on  its 
face  showing  the  sheriff  had  done  this,  the  court  committed 
no  error  in  annulling  and  setting  aside  the  return.  A  court 
has  full  power  over  its  own  process  for  the  enforcement  of 
!  its  orders  and  judgments. 

j  The  written  assignment  appears  to  transfer  ^e  one-half 

I  interest  in  the  judgment  from  Clarkson  to  McG-rpgor.     No 

f  point  is  made  that  it  is  insufficient  for  that  purpose.     Sec- 

I  tion  16  of  our  Civil  Code  provides,  that  in  case  of  a  trans- 

I  fer  of  interest  in  an  action^  it  may  be  continued  in  the 

i  name  of  the  original  party,  or  the  court  may  allow  the  per- 

\  son  to  whom  the  transfer  is  made  to  be  substituted. 

I  This  authorized  the  court  to  allow  or  direct  an  execution 

I  to  issue  in  favor  of  the  assignee  McGregor,  upon  motion 

I  and  proof  of  the  assignment  of  the  judgment ;  and  there 

I  was  no  error  in  the  court  sustaining  that  part  of  the  motion. 

The  counsel  for  appellants  attach  to  the  transcript  herein 

the  record  of  a  suit  in  which  judgment  was  rendered  in 

favor  of  Wells,  Fargo  &  Co.,  against  plaintiff  Clarkson  and 

i  others ;  and  their  bill  of  exceptions  shows  that  they  offered, 

in  defending  the  motion,  to  prove  by  affidavits  that  the 
indebtedness,  on  which  their  judgment  was  rendered,  was 
purchased  before  they  had  any  notice  of  the  assignment 
from  Clarkson  to  McGregor ;  and  they  file  a  long  brief,  and 
cite  numerous  authorities,  to  show  that  the  assignment  to 
McGregor  was  subject  to  all  set-offs  and  equities  existing 
at  the  time  of,  or  before  notice  of,  assignment,  and  that  the 
sheriff  had  the  legal  power  to  set  off  the  executions.  It  is 
immaterial  in  this  case,  whether  or  not  the  facts  assumed, 
or  positions  taken  by  appellants,  are  correct ;  they  could 
not  be  inquired  into,  on  the  motion  to  annul  the  return  for 
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errors  and  irregalarities  appearing  on  the  face  of  the  papers. 

The  record  of  the  case  accompanying  the  transcript  shows 

that  the  judgment  in  the  case  on  which  the  sheriff  set  off 

the  execution  waa  not  against  Clarkson  individually,  but 

against  him  and  other  persons,  so  that  the  court  could  not 

have  set  off  the  judgments  on  motion,  but  it  could  only  be 

done  by  suit  in  equity,  showing  insolvency  of  Clarkson,  etc. 

The  doctrine  that  a  sheriff,  under  the  common  law,  without 

any  statute  ^authorizing  it,  cannot  set  off  executions,  is  too 

well  settled  to  need  discussion.    Many  questions  were  raised 

and  ai^gued  which  would  affect  the  rights  of  the  parties  in 

a  suit  in  equity,  but  have  no  bearing  on  a  motion  to  annul 

Tetum  of  sheriff  on  face  of  papers. 

The  court,  in  directing  an  execution  to  issue,  ordered  the 
sheriff  to  proceed  and  make  the  money,  levy  on  property 
of  the  defendants,  sell  the  same,  and  pay  the  money  to 
assignees.  The  presumption  is  that  officers  will  do  their 
duty,  and  proceed  according  to  law  ;  and  it  was  erroneous 
to  order  particularly  that  the  sheriff  should  proceed  to  col- 
lect the  execution,  and  the  manner  in  which  he  should  do 
80,  but  not  such  as  will  reverse  the  order. 

The  order  of  the  court  below  is  affirmed. 

JBxceptiohe  07>€rruled. 

This  cause  was  taken  by  appeal  to  the  supreme  court  of 
the  United  States,  and  the  appeal  was  dismissed  at  the  De- 
cember term,  1871.    13  Wall.  (U.  S.)  188. 
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Tbayis  et  aLy  respondents,  v.  MoCobmiok,  appellant. 

If  ORVOAGBB  liOSBS  UXN  ON  PSBSONAI^  PBOPXBTT  AITBB  DEBT  MATtTBOB.     A 

mortfi;ageeiof  peraonal  property  loses  his  lien  thereon,  as  against  a  por^ohaswr 
in  good  faith  from  the  mortgagor  in  possession,  after  the  maturity  of  the> 
mortgage  debt,  although  the  mortgage  is  good  and  valid  for  one  jear  after 
it  is  recorded. 

Laohxs  ot  mobtgaobb  inyaudatbs  his  usn.  In  this  ease,  the  unexplained 
failure  of  the  mortgagees  to  talce  possession  of  property,  or  foreclose  their 
mortgage,  two  months  after  the  maturity  of  their  debt,  was  laches,  and 
invalidated  their  lien,  as  against  a  purchaser  in  good  faith. 

Duty  or  MOBxaAGBBS.  The  mortgagees  of  personal  property  should  take  imme- 
diate possession  of  the  same  after  the  maturity  of  their  debt,  or  endeaTor 
so  to  do  with  sufficient  diligence. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  QourUy- 

In  August,  1869,  W.  S.  and  C.  M.  Travis  comtoenced  this 
action  to  obtain  the  possession  of  a  "red  roan  "  horse.  The 
court,  Symes,  J.,  sustained  the  plaintiff 's  demurrer  to  the- 
answer,  and  defendant  appealed. 


1870.]  Travis  v.  MoOobmiok.  148 

The  pleadings  and  fturt^s  appear  in  the  opinion. 

T&e  statate  of  the  Territory,  concerning  chattel  mortgages, 
which  is  referred  to  in  the  opinion,  is  as  follows : 

'^  Sbotiok  1.  No  mortgage  on  goods,  chattels  or  personal 
property  shall  be  valid  as  against  the  rights  and  interest  of 
any  third  person,  nnless  possession  of  such  personal  prop- 
erty shall  be  delivered  to  remain  with  the  mortgagee,  or  the 
said  mortgage  acknowledged  and  recorded  as  hereinafter 
directed." 

'^Siso.  3.  Any  mortgage  of  goods,  chattels  or  personal 
property  so  acknowledged  shall  be  admitted  to  record  by 
the  recorder  of  the  county  in  which  the  mortgagor  shall 
reside  at  the  time  when  the  same  is  made,  acknowledged  or 
recorded,  and  shall  thereupon,  if  bona  fide,  be  good  and 
valid  from  the  time  it  is  so  recorded,  for  a  space  of  time  not 
exceeding  one  year,  notwithstanding  the  property  mort- 
gaged or  conveyed  by  deed  of  trust  may  be  left  in  posses^ 
sion  of  the  mortgagor.  Provided,  that  such  conveyance 
shall  provide  for  the  property  so  to  remain  with  the  mort- 
gagor.'* 

Chttmasebo  &  Chadwiok,  for  appellant. 

The  demurrer  should  have  been  overruled.  The  mortgage 
was  fraudulent  as  to  the  appellant  in  this,  that  the  time  for 
the  taking  of  possession  of  the  mortgaged  property  had 
long  elapsed,  at  the  time  of  the  purchase  thereof  by  appellant, 
and  that  his  title  thereto  had  thereby  become  perfect.  Acta 
J866,  339,  §  3 ;  Hilliard  on  Sales,  126 ;  Acts  1865,  494,  §  16 ; 
Jieed  V.  Barnes^  19  111.  594 ;  Constant  v.  Matteson^  22  id. 
546 ;  Cass  v.  PerU'M,  93  id.  382 ;  Funic  v.  8taats,  24  id. 
633 ;   Wooley  v.  Fry,  30  id.  58. 

W.  P.  Sanders  and  J.  J.  Williams,  for  respondents. 

A  mortgage  imports  'prima  facie  that  vendor  may  keep 
possession  till  breach  of  condition,  and  his  continued  pos- 
session is  no  badge  of  fraud,  and  raises  no  presumption 
thereof.  Hilliard  on  Sales,  126 ;  Fletcher  v.  Willard,  14 
Pick.  464. 
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The  necessity  of  a  record  or  delivery  to  the  mortgagee 
a  creature  of    the  statute.     At  common   law,  neither 
required  to  render  the  mortgage  valid  against  bona  fie 
purchasers  or  attacking  creditors.    1  Pars,  on  Cont.  570. 

This  mortgage  is  valid  under  the  statute.  Acts  1806, 88i 
§  1.  The  answer  does  not  attack  the  acknowledgment  < 
record  of  the  mortgage.  In  these  respects  the  answer 
defective,  and  the  demurrer  was  properly  sustained.  Tt 
mortgage  provides  for  the  property  to  remain  with  the  mor 
gagor,  and  is  good  for  one  year.  The  act  does  not  say  thi 
the  mortgage  shall  be  good  for  such  length  of  time  as 
provides  that  the  property  may  remain  with  the  mortgage 
Acts  1865,  33d,  g  3. 

The  rest  of  the  act  has  nothing  to  do  with  the  validity  o 
mortgages.  What  does  the  statute  require?  Section  ' 
not  3,  tells  what  mortgages  are  invalid.  The  delivery  w^ 
not  had  in  this  case.  The  complaint  brings  the  respont 
ents  under  the  other  alternative,  which  is  not  attacked  b 
the  answer.  Non-delivery  after  May  1,  1869,  is  the  groan 
of  the  defense.  Wherefore,  the  answer  is  bad.  Voorhie 
Code,  637,  note  a;  7  Abb.  N.  T.  Dig.  123,  §§  U,  12. 

Warben,  C.  J.  The  oomplaiut  in  this  cause  alleges  thi 
W.  S.  Hamilton  and  T.  P.  Ames  executed  their  promissor 
note  in  favor  of  plaintiffs  below,  bearing  date  December  S: 

1868,  and  payable  May  1, 1869  ;  and  that,  for  the  pnrpof 
of  securing  payment  of  the  same,  William  Hamilton,  T.  I 
Ames  and  J.  A.  Ames  executed  a  chattel  mortgage  of  tli 
same  date,  which  was  duly  acknowledged,  and  was  filed  ft 
ivcord  and  recorded  in  the  recorder's  office  of  Lewis  an 
Clarke  county,  on  January  1,  1869.  That  the  defendai 
below  about  April  25,  1869,  obtained  possession  of  th 
mortgaged  property,   and  that  tlie  plaintiffs,  on   July  2i 

1869,  and  before  coramencement  of  this  suit,  demanded  o 
him  possession  of  the  same,  which  was  refused. 

The  answer  admits  the  execution  of  the  note  and  mor 
gage,  as  set  forth  in  the  complaint,  and  avers  that  by  th 
terras  of  the  mortgage  it  was  provided  that  the  propert 
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lain  in  the  possession  of  the  mortgagors  until  the 
>f  the  note  ;  that  the  mortgagors  were  permitted 
rtgageea,  the  plaintiffs  below,  to  remain,  and  did 
nain  in  possession  of  tiie  property  long  after 
>f  the  Qot«,  and  until  July  1,  1809,  at  which 
afeodaat  beHow  in  good  &ith  purchased  the  mort- 
perty  of  the  mortgagors  for  a  valuable  considera- 

luswei'  the  plaintiffs  demurred  for  insufficiency, 
narrer  was  sustained  by  the  court  below,  aod 

judgment  was  entered  for  plaintiffs,  from  which 

the  defendant  appeals. 

turref'  admits  the  facts  stated  in  the  answer,  and 
[uestion  raised  relates  to  the  construction  to  be 
le  act  of  the  legislative  assembly  concerning  chat- 
iges,  approved  December  31,  1864.     The  appel- 

that  the  mortgage  in  qneation  having  been  exe- 
nowledged  and  recorded  in  compliance  with  that 
providing  by  its  terms  that  the  possession  of  the 
night  remain  with  the  mortgagors,  under  the  act 
a,  was  valid  as  E^inst  third  persons  for  the  period 
ir  from  the  time  of  record,  without  reference  to 
if  maturity  of  the  mortgage  debt,  or  to  the  pro- 
tained  in  the  instrnment  in  regard  to  possession 
>perty.  This  is  not  the  proper  construction  of 
rhe  parties  themselves  fixed  the  period  by  the 
he  mortgage,  daring  which  the  mortgagors  might 
session  of  the  mortgaged  property,  and  it  became 
>f  the  mortgagees  to  take  immediate  possession  of 
•ty,  or  endeavor  so  to  do,  at  the  expiration  of  the 
lited,  with  all  due  promptitude  and  diligence, 
re  in  so  doing  they  lost  their  lien  as  against  a  pur- 
50od  faith  from  the  mortgagors  in  possession. 
DHstitutes  sufficient  diligence  is  a  mixed  question 
1  fact,  and  must  depend  upon  the  particular  cir- 
!s  of  each  case,  but  in  this  instance  the  unex- 
ilureof  the  mortgagees  to  take  possession  of  the 
)r  to  foreclose  their  mortgage  for  two  months  after 
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muturity  of  their  debt,  as  averred  in  the  answer,  we  lio^d  to 
be  such  laches,  amounting  to  fraud,  as  to  invalidate  their 
lien  as  against  the  appellant 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
answer,  and  in  rendering  judgment  for  the  plaintiffs  below. 

The  judgment  is  reversed  and  the  cause  remanded. 

EocoepUons  sustained. 
Knowlbs,  J.j  concurred. 

At  the  trial  of  this  action  in  December,  1869,  the  plain- 
tiffs obtained  judgment  and  the  defendant  appealed  to  this 
court.    See  p.  347. 


LoEB  et  al.,  appellants,  9.  Kamak  et  al.,  respondents 

PiXADiNG — amownlt  of  damages  in  oompl^Unt  not  maJteriaJL  The  amount  of 
damages  claimed  in  a  oomplaint  is  not  a  material  ayerment  under  the  oiril 
praotloe  act  of  this  Territory.  The  plaintiff  can  recover  the  damages  he 
proves. 

Daxaobs— pro^ite  on  reaaie  of  goods  too  remote.  The  profits  which  mi^ht  have 
been  made  bj  the  resale  of  goods  are  too  remote  to  sustain  an  action  for 
specific  damages. 

Appeal  from  Third  District^  Lewis  and  Clarice  Oov/rvty. 

LoEB  and  another  brought  this  action  to  recover  $3,000  as 
damages,  and  obtained  a  verdict  for  $700.  The  plaintiffs 
then  moved  for  a  judgment  for  $3,000  non  cbstcmte  veredicto. 
The  motion  was  overruled  by  the  court,  Stmbs.  J.,  and  the 
plaintiffs  appealed. 

The  opinion  contains  the  facts. 

Ghumasebo  &  Chadwiok,  for  appellants. 

The  complaint  alleged  fraud  on  the  part  of  respondents, 
and  damages  in  the  sum  of  $3,000.  The  answer  denied 
fraud,  but  did  not  deny  the  allegations  of  the  complaint  as 
to  the  damages.    On  the  issue  of  fraud,  the  jury  found  for 
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tha  appellants  and  assessed  their  damages  at  $700.  No  evi- 
dence on  behalf  of  appellants  or  respondents  as  to  amount 
of  damages  was  introduced.  After  the  rendition  of  the  ver- 
dict and  before  the  entry  of  judgment,  the  appellants  moved 
for  judgment  for  $8,000,  non  obstante  verediotOy  on  the  fol- 
lowing ground :  That,  as  the  issue  of  fraud  was  for  the 
appellants,  and  there  was  no  denial  in  the  answer  of  the 
amount  of  damages,,  the  assessment  of  the  same  for  less 
than  the  amount  averred,  or  at  all,  was  surplusage,  and  the 
court  should  have  entered  judgment  for  $8,000.  Civ.  Prac. 
Act,  §§66,  66 ;  Tonlumne  B.  B.  Co.  v.  Patterson,  18  Cal. 
416  ;  Pattersons.  My,  19  id.  29 ;  Dimick  v.  Oampbell,  31 
id.  240. 

liA  WBENOB  &  Hbdoes,  for  respondents. 
No  brief  on  file. 

KirowLBS,  J.  The  &cts  presented  in  the  record  of  this  case 
are  as  follows :  The  appellants  purchased  of  the  respond- 
ents a  certain  stock  of  goods.  The  apipellants  allege,  in  their 
complaint,  that  the  respondents  made  false  and  fraudulent 
representations  as  to  what  said  stock  of  goods  consisted 
of,  in  this:  That  they  represented  that  there  was  in  said 
stock  three  hundred  and  fifty  beaver  cloth  suits  of  clothing, 
and  that  the  said  stock  of  goods,  in  fact,  contained  but  fifty- 
nine  of  said  beaver  cloth  suits ;  that  appellants,  relying 
upon  these  representations  of  respondents,  purchased  said 
stock  of  goods  ;  that  respondents  have  failed  to  deliver  said 
whole  number  of  beaver  suits ;  that  appellants  have  been 
deprived  of  said  goods,  and  of  the  profits  which  they*  might 
have  made  by  the  re-sale  of  the  same,  whereby  appellants 
have  been  damaged  in  the  sum  of  $3,000.  The  complaint 
makes  out  a  case  for  damages  for  false  and  fraudulent  rep- 
resentations, as  to  the  contents  of  a  stock  of  goods. 

The  respondents,  in  their  answer,  deny  the  false  and 
fraudulent  representations,  but  fail  to  deny  the  amount  of 
damages  claimed  by  appellants  in  their  complaint. 

Vol.  L— 20. 
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The  cause  was  triod  by  a  jury,  who  returDsd  a  verdiot  1 
appellaotB,  and  assessed  their  damages  at  $700. 

The  attorneys  for  the  appellants  moved  for  a  jadgtae 
for  the  sum  of  $3,000,  in  accordance  with  the  onooBtrovert 
allegation  iii  the  complaint,  claiming  damages  in  tl 
aaxa. 

It  is  contended,  by  the  appellants,  that  the  only  issu 
presented  in  the  case  were,  whether,  the  respondents  hi 
made  these  false  and  fraudalent  representations,  and  t 
appellants  purchased  the  goods  upon  such  represent 
tions;  that  the  amount  of  damages  was  admitted  by  tl 
record,  and,  hence,  not  a  subject  for  the  cpnsideratioa  of 
jury;  that  the  allegation  claiming  the  amount  of  dama^ 
was  a  material  averment  in  the  complaint,  and  that,  by  t' 
provisions  of  our  practice  act,  every  material  allegation  n 
specifically  controverted  by  the  answer  must,  for  the  p« 
poses  of  the  action,  be  taken  as  true. 

This  presents  to  us  the  question  for  our  consideration 
this  case.  If  this  is  a  material  averment  within  the  niea 
ing  of  the  practice  act,  in  the  complaint,  then  UQdoubted 
the  position  taken  by  the  appellants  is  correct.  If  it  is  nol 
material  averment  within  the  meaning  of  that  act,  then  th< 
are  wrong,  and  no  error  was  committed  by  the  court  beloi 

At  common  law  every  material  allegation  in  the  declar 
tion,  not  put  in  issue  by  the  plea  for  the  purposes  of  tl 
action,  was  taken  as  true.  The  failure,  however,  to  pies 
to  the  declaration  did  not,  in  that  practice,  admit  tl 
correctness  of  the  amount  of  damages  claimed. 

The  ad  damnum  clause  of  a  common-law  declaration,  : 
which  the  amonnt  of  damages  was  specified,  was  coQsii 
ered  only  a  formal  allegation,  and  the  objection  for  an 
defect  in  it  could  be  taken  only  by  a  special  demurrer.  Tl 
amount  of  damages  which  the  plaintiff  could  recover  d 
pended  upon  the  proof  adduced  upon  the  trial.  A  part 
could  not  recover  more  damages  than  he  claimed,  but  n 
mattei  how  much  was  claimed,  he  could  not  recover  moi 
than  the  proof  showed  he  was  entitled  to.  The  court  coul 
assess  the  damages  or  call  upon  a  jury  to  assess  them. 
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in  whole  or  in  part,  the  court  may  order  the  damages  asseesecl 
by  a  jury. 

The  plaintiff  (no  answer  being  filed  at  the  expiration  of 
the  time  prescribed  by  law  for  defendant  to  file  his  ans'wer) 
is  entitled  to  a  default.    A  default  admits  every  material 
allegation  in  a  complaint,  as  effectually  as  the  failure  to 
traverse  any  material  specific  allegation  in  the  complaint^  by 
the  answer,  admits  that  allegation.    If  the  damages  claimed 
is  a  material  averment  in  the  complaint,  then  a  default 
admits  its  truth ;  and  why  is  a  court  given  authority  to 
have  the  damages  assessed  by  a  jury  ?    The  admission,  if 
one,  is  of  record,  and  more  binding  than  the  verdict  of  a 
jury.    The  only  answer  that  we  can  conceive  to  this  is,  that 
the  framers  of  our  Code  did  not  consider  the  averment  of 
damages  sustained  in  a  complaint  a  material  averment^  but 
only  the  moneyed  relief  for  the  wrongs  averred. 

The  case  of  Patterson  v.  Ely,  19  Cal.  28,  cited  by  the 
counsel  for  appellants,   is  not  in   point.     That  was   an 
action  of  ejectment,  and  for  rents  and  profits  for  the  prem- 
ises during  the  period  the  defendant  occupied  them.     The 
plaintiff  alleged  the  value  of  rents  and  profits,  as  it  was 
necessary  for  him  to  do.     The  law  would  not  presume  that 
the  rents  and  profits  were  of  any  value,  unless  they  were 
alleged.     The  defendant  failed  to  deny  the  value  of  the 
rents  and  profits,  and  admitted  the  truth  of  the  allegation, 
as  much  as  if  in  an  action  to  recover  the  value  of  goods, 
wares  and  merchandise,  the  plaintiff  should  have  alleged 
the  value  of  the  goods,  and  the  defendant,  should  he  fail 
to  deny  the  value,  would  admit  the  value  alleged.     The 
allegation  of  damages  in  the  complaint  cannot  be  construed 
into  an  allegation  of  the  value  of  the  beaver  suits  not  fur- 
nished, and,  as  we  view  this  action,  it  was  not  necessary  to 
allege  the  value  of  the  beaver  suits.     Their  value  could  be 
proven,  to  show  the  damages  sustained  by  the  Mse  and 
fraudulent  representations ;  neither  is  this  allegation  of  any 
force,  if  it  can  be  construed  as  an  allegation  for  specific 
damages  for  the  profits  the  plaintiff  might  have  gained  by 
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the  re-sale  of  said  goods.    Snch  a  groand  for  specific  dam- 
ages is  too  remote. 

For  the  foregoing  reasons,  the  judgment  of  the  court 
below  is  aflBrmed. 

SkDcepthns  overruled. 

WAfiRSN*  C.  J.,  conourred. 
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Hon.  henry  L.  WABRBN,  Chid  JumoBi 

Hon.  HIBAM  KNOWLBS, 
Hon.  GEORGE  G.  SYMES, 


!   V  JUBTIGSB. 


MoOoBMiOK,  respondent,  v.  Labgey  et  al.,  appellantB. 

Pabtnebship— no  accwmting  necessary  if  projita  are  not  denied.  In  an  AOiloo 
to  reooYer  a  oertaln  aum  as  the  share  of  the  profits  of  a  partnership  trmniao- 
tiou,  a  reference  oraooounting  is  uot  iieoessaxy,  if  the  answer  does  not  denj 
that  saoh  profits  were  made. 

'DepobttiO'S — when  ceriifloate  is  insufficient.  The  certificate  of  a  deposition 
which  does  not  state  that  the  witness  was  sworn  before  g^iviuj?  his  eWdeDoe* 
or  that  it  was  read  to,  or  corrected  by,  the  witness,  is  insufficient. 

Deposition  taken  by  notart  pubtac  op  a  State.  A  deposition,  which  has 
been  talcen  by  a  notary  public  in  anj  State,  cannot  be  read  in  evidence  tn 
the  courts  of  this  Territoiy. 

Pbacticb— presuniption  in  favor  of  ruling  of  court  heUno.    If  the  transcript 
does  not  contain  the  certificate  of  a  deposition,  this  court  will  presume  in 
favor  of  the  court  below  that  such  certificate  is  insufficient,  althonsh  the- 
clerlc  says  in  a  note  in  the  transcript,  **  Here  follows  the  proper  certificate." 

Deposition — narrative  fomi.  A  deposition,  which  is  taken  in  the  narrative- 
form,  is  legal. 
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Ajppeal/ram  the  Ihird  District^  Lewis  and  QlarJce  County. 

This  aotion  was  tried  in  the  district  court  in  Lewis  and, 
Clarke  county,  in  April,  1870,  and  the  jury  returned  a  ver- 
dict for  MoCormiok  for  $6,843.75,  on  which  the  court  en- 
tered judgment.  During  the  trial  the  defendants  offered  in 
evidence  the  depositions  of  S.  B.  Rice  and  L.  S:  Wild. 
The  plaintiff  moved  to  suppress  the  portions  of  the  same 
that  were  taken  in  narrative  form.  The  defendants  also 
offered  in  evidence  the  deposition  of  S.  A.  Willey.  The 
plaintiff  moved  to  suppress  this  deposition,  because  it  was 
taken  by  a  notary  public  in  the  State  of  Vermont,  on  Feb- 
ruary 18,  1869.  The  court,  Knowles,  J.,  sustained  both 
motions,  and  defendants  excepted. 

The  other  facts  are  stated  in  the  opinion. 

« 

Word  &  Spbatt,  for  appellants. 

The  pleadings  do  not  support  the  judgment.  It  is  a  rule 
in  chancery,  not  affected  by  our  Code,  that  no  relief  can  be 
granted  for  m'atters  not  charged  in  the  complaint,  although 
they  may  be  apparent  from  some  parts  of  the  pleadings 
and  evidence.  The  only  issue  submitted  to  the  jury  was 
this :  Whether  or  not  a  partnership  existed  between  the 
parties?  When  they  found  this  issue  their  power  ceased. 
Their  finding  for  the  sum  of  $6,843.76  was  outside  of  this 
issue  and  pleadings,  and  absolutely  void.  8  Abb.  Dig.  368 ; 
Kelsey  v.  Western^  2  Comst.  506 ;  Bailey  v.  Ryder ^  6 
Seld.  363. 

The  court  erred  in  not  disregarding  that  portipn  of  the 
verdict  which  found  for  plaintiff  for  $5,843.75.  H  should 
have  ordered  an  account  to  be  taken  of  the  partnership 
dealings  between  the  plaintiff  and  defendant,  Largey,  in 
accordance  with  the  prayer  of  the  complaint  and  practice 
in  courts  of  equity. 

The  court  erred  in  suppressing  the  depositions  of  Willey, 
Rice  and  Will,  and  thereby  excluding  material  evidence 
for  appellants'  defense.  Carpenter  v.  Norrls^  20  Cal.  437 ; 
iferle  v.  Matthews^  26  id.  467;  Janson  v.  Brooks^  29  id. 
214 ;  1  Oreenl.  Ev.,  §§  320,  390. 
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Appellants'  coaosel  also  cited  the  following  aathoritie 
reply  to  those  relied  on  by  respondent :  Civil  Prac.  i 
§§  323  to  326  ;  BaTpefr  v.  Minor,  27  Cal.  107 ;  Lucas  v. , 
Francisi^,  28  id.  591 ;  Solomon  v.  Reese^  34  id.  28 ;  Com 
V.  Bodgers,  34  id.  648 ;  Putnam  v.  Samplin,  36  id.  1 
Sharp  7.  Daugheriy,  33  id.  506. 

CH0UA8BBO  &  CUADWIOK  and  WOOLFOLK  &  TOOLB, 
respondent. 

The  respondent's  right  to  one-half  of  the  profits  was 
nied  in  the  answer,  bat  the  amount  of  the  profits  is 
denied  ;  it  is  therefore  admitted.  No  acconnting  was  ne 
aary  under  the  pleadings.  When  the  jury  found  that 
respondeat  was  entitled  to  one-half  of  Uie  profits,  the  co 
was  authotized  to  enter  judgment. 

There  was  no  motion  for  a  new  trial  in  the  court  bel 
and  no  exceptions  were  taken  to  the  findings,  which  are  th< 
fore  oonclusiTe.  This  court  cannot  go  beyond  Hie  JQ^gm 
roll  and  the  decree  must  stand,  if  the  findings  support 
Dvff  T.  F^islier,  15  Cal.  378  ;  James  v.  Williams,  81  id.  2 
Luoat  V.  San  Frandsoo,  28  id.  591 ;  2  Danls.  Ch.  Pr.  li 
1366  ;  I  Barb.  Oh.  Pr.  446,  466. 

No  finding  as  to  the  amount  due  respondent  was  nw 
sary  to  sustain  the  judgment.  No  issue  being  made  then 
bytheanswer,  thefact  is  immaterial  and  cannot  be  assigj 
as  error.  Sioift  v.  Muygridge,  8  Cal.  446 ;  Fox  v'.  Fox, 
id.  687. 

The  sappression  of  the  depositions  was  not  error.  1 
80-oalled  depositions  of  Rice  and  Wild  were  simply  affi 
vits,  and  could  not  be  read  as  evidence  upon  the  trial.  '] 
deposition  of  Willey  was  not  taken  according  to  the  statv 
Civ.  Pr.  Act,  §§  404,  406  J  Acta  1869,  66,  §  17. 

Stubs,  J.  This  was  an  action  brought  by  plaintiff  agaJ 
the  defendant,  for  one-half  the  profits  arising  from  the  1 
filling  of  a  contract  for  supplying  forage  to  the  governme 
The  complaint  alleged  that  defendant  Largey  entered  Int 
oontraot  with  N.  8.  Constable,  United  States  qnartennasl 


162  MoCoEMiCK  V.  Labgbt.  [Aug.  T^ 

for  an  accoanting,  but  alleged  a  single  transaction  to  have 
taken  place  between  him  and  defendant ;  that  the  same  was 
entirely  closed;  that  the  profits  arising  therefrom  amounts 
to  $11,687.50,  and  ask  judgment  for  $5,843.76,   his   share 
under  the  partnership.    Sections  182  and  183  of  the  Civil 
Code  provides  when  a  reference  may  be  ordered,  but  in  no 
case  is  it  mandatory  that  there  shall  be  a  reference.     There 
was  no  occasion  for  a  reference  in  this  case ;  there  were  no 
partnership  or  other  accounts  to  be  examined ;  there  was  no 
dispute  as  to  the  amount  of  profits  arising  from  the  fulfilling^ 
of  the  contract.    The  jury,  after  finding  specially  that  the 
parties  were  jointly  interested,  found,  in  their  general  ver 
diet  for  the  plaintiff,  half  the  amount  admitted  to  have  arisen 
from  the  joint  transaction  which  had  been  closed.    The  court 
could  have  rendered  judgment  for  said  amount  on  the  special 
findings  of  the  jury,  and  pleadings,  without  the  general 
verdict,  the  amount  not  being  denied  in  the  answer.    I^bx 
V.  JFox,  26  Cal.  587. 

The  certificate  attached  to  the  deposition  of  S.  A.  Willey  is 
not  sufficient ;  it  does  not  state  that  the  witness  was  sworn  be- 
fore giving  his  evidence,  nor  that  it  was  read  to  the  witness  oi 
corrected  by  him,  and  the  deposition  was  taken  out  of  this  Ter- 
ritory in  the  State  of  Vermont,  by  a  notary  public,  which 
officer  could  not  take  depositions  out  of  this  Territory  to  be 
used  therein ;  and,  if  empowered,  there  is  no  certificate 
attached  that  he  was  a  notary  public,  duly  commissioned 
and  qualified  to  act  as  such.    Civil  Code,  §§  404,  405,  408. 
In  the  bill  of  exceptions,  excepting  to  the  suppressing  of 
the  depositions  of  Rice  &  Wild,  there  is  no  certificate  of  the 
officer  attached.    The  clerk  puts  a  note  in  the  transcript,  say- 
ing "  here  follows  the  proper  certificate."  but  the  court,  from 
this,  cannot  say  that  there  was  a  proper  certificate,  and 
will  presume,  in  favor  of  the  court  below,  that  there  was 
not. 

The  bill  of  exceptions,  to  suppressing  the  depositions, 
states  that  they  were  objected  to  because  taken  in  the  narra- 
tive form,  and  that  the  court  sustained  this  objection.  We 
are  acquainted  with  no  rule  of  law  which  prevents  deposit 
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tions  being  taken  in  the  narrative  form.  A  witness  stating 
all  he  may  know  of  the  matters  in  issne  in  a  case,  in 
answer  to  one  question,  would  be  as  legal  as  if  he  told  it  in 
answer  to  many,  and  better  than  to  ^low  numerous  ques- 
tions, which,  although  legal,  may  tend  to  inform  the  witness 
tlie  answers  sought.  The  court  erred  in  giving  this  as  a 
reason  for  suppressing  the  depositionis,  but  the  error  does 
not  affect  the  judgment  from  any  thing  seen  in  the  transcript. 

JExcepUons  averrtUed, 


MonaAN  et  al.,  respondents,  v.  Reynolds,  appellant. 

Rmblmvjn  —  mtoMurt  of  damages — inUreat.  In  an  aotlon  in  the  nature  of  re- 
plerin,  to  reoover  certain  moles  and  hamesa,  a  party  is  entitled  to  the 
property,  and  the  valae«of  its  use^  from  the  time  he  was  deprived  of  it  to 
the  day  of  trial.  Legal  interest  on  their  value,  during  the  period  of  deten- 
tion, is  not  the  measure  of  damages. 

Bbpxjeyin  r-  exoessUfe  damageB.  In  this  ease  the  amoant^of  damages  was  not 
ezcessiye. 

Appeal/rom  the  Third  District,  Lewis  and  Clarke  County. 

On  December  4,  1869,  Morgan  and  Embody  commenced 
this  action  to  recover  the  possession  of  two  mules  and  har- 
ness, or  the  value  thereof,  and  "$5  for  each  day  the  same 
were  detained,"  and  SlOO  further  damages.  In  April,  1870, 
the  jury  rendered  a  verdict  for  plaintiffs  for  the  delivery  of 
the  property  valued  at  $200,  and  also  $204  damages.  Rey- 
nolds obtained  possession  of  the  property  on  November 
30,  1869. 

Defendant  moved  for  a  new  trial  upon  three  grounds : 
misconduct  of  the  jury,  excessive  damages,  and  in&uflB- 
ciency  of  the  evidence  to  justify  the  verdict.  The  motion 
was  overruled  by  the  court,  Symes,  J.,  and  defendant  ap- 
pealed. 

The  other  facts  appear  in  the  opinion. 

Smith  &  Cullen,  for  appellant. 

In  an  action,  either  on  contract  or  tort,  damages  can  only 
De  assessed  up  to  the  time  of  the  commencement  of  the  suit, 
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and  if  the  jury  assess  damages  np  to  the  time  of  the  trial 
of  the  case  it  is  error.  Powers  v.  Ware,  4  Pick.  107 ;  Pierce 
V.  Woodward,  6  id.  207 ;  LefflrtgweU  v.  EUiott,  10  id.  201 

Damages  arising  subsequent  to  the  commencement  of  the 
suit  could  only  be  recovered  therein  by  filing  a  supple- 
mental complaint.  Civ.  Prac.  Act,  §  67.  When  the  judg- 
ment rendered  is  for  a  larger  sum  than  that  claimed  in  the 
complaint,  it  is  sufficient  ground  for  a  new  trial.  Billiard 
on  New  Trials,  438,  §  6. 

An  application  for  a  new  trial,  on  the  ground  of  excessive 
damage,  is  most  favorably  considered  in  a  case  for  a  tort 
done  to  property,  when  there  is  a  definite  basis  for  the 
calculation  of  damages.  Hilliard  on  New  Trials,  436, 
§§  14,  16. 

The  measure  of  damages  in  an  action  for  the  recovery 
of  specific  personal  property,  is  the  value  of  the  property 
between  the  taking  of  the  same  and  the  commencement  of 
the  action,  together  with  damages  for  its  detention,  which 
damage  is  the  legal  interest  on  the  value  of  the  property. 
Sedgw.  on  Dam.  582 ;  Nickerson  v.  ChaUei^ton,  7  Cal.  568 ; 
Sealer  v.  King,  9  id.  562 ;  Morris  on  Replev.  193. 

'    Lawrence  &  Hedges,  for  respondents. 

No  affidavit  accompanies  the  record  on  appeal  of  any  mis- 
conduct of  the  jury.  Civ.  Prac.  Act,  §  194 ;  Br  anger  v. 
Cheoalier,  9  Cal.  362. 

The  evidence  shows  that  the  property  was  detained  one 
hundred  and  thirty  days ;  that  possession  was  obtained  by 
fraud,  and  held  by  violence ;  and  that  the  use  of  the  same 
to  respondents  was  worth  $4  and  $5  per  day. 

In  this  action  the  judgment  may  be  for  more  than  the 
value  of  the  property,  if  it  be  within  the  ad  damnum  of 
the  complaint.  The  value  of  the  property  is  only  one 
predicate  of  the  recovery.  CoghiU  v.  Boring,  15  Cal.  218. 
Proof  of  damages  in  an  action  sounding  in  tort  may  extend 
to  all  facts  which  occur  and  grow  out  of  the  injury  up  to 
the  day  of  the  verdict.    2  Greenl.  Bv. ,  §§  260, 268, 268a,  636(l 

Exemplary  damages  may  be  assessed.     Sedgw.  on  Dam. 
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515  to  640.  The  judgment  determines  the  time  of  the  deten- 
tion, and  the  damages  sustained.  Civ.  Prac.  Act,  §  177; 
JBAgc^  McOuteJiien,  9  Mo.  768. 

Kkowlbs,  J..  This  is  an  action  of  claim  and  delivery  of 
personal  property.  The  plaintiffs  brought  suit  to  recover 
the  possession  of  two  mules  and  harness,  which  they  allege 
the  defendant  wrongfully  and  fraudulently  obtained  posses- 
sion of,  and  unlawfully  detains  the  same  from  plaintiffs^ 
possession,  and  for  damages  for  the  unlawful  taking  and 
detention  thereof.  The  case  was  decided  in  the  court  below^ 
for  plaintiffs. 

Defendant  moved  for  a  new  trial,  which  was  overruled  by 
the  court,  from  which  ruling  the  defendant  appeals  to  this 
court. 

There  are  only  two  assignments  of  error  discussed  in  the 
brief  of  appellants,  and  these  are  the  only  ones  I  think  it 
necessary  to  consider.  The  first  one  is,  that  the  jury  com- 
mitted an  error  in  estimating  the  amount  of  damages 
awarded  the  plaintiffs,  the  value  of  the  use  of  the  mules 
and  harness,  from  the  date  at  which  the  defendant  obtained 
possession  of  them  to  the  day  of  the  trial  of  the  cause.  I 
do  not  think  this  was  error.  The  plaintiffs  were  entitled  to 
the  value  of  the  use  of  these  mules  and  harness.  It  is  true 
that,  in  actions  in  the  nature  of  trover,  the  value  of  the 
article  converted,  together  with  legal  interest  thereon  from 
the  time  of  conversion,  is  the  true  measure  of  damages.  In 
trover  the  plaintiff  seeks  to  recover  a  moneyed  judgment, 
and  it  would  be  proper  to  allow  him  only  the  value  of  the 
use  of  that  money  which  the  law  declares  to  be  legal  inter- 
est. This  is,  however,  an  action  in  the  nature  of  replevin. 
The  plaintiffs  seek  to  recover,  primarily,  the  specific  property 
detained,  and  it  would  seem  to  me  to  be  but  just  that  he 
should  recover  the  value  of  the  use  of  the  property  so  de- 
tained as  compensation.  Greenleaf,  in  his  work  on  Evi- 
dence, vol.  2,  p.  276,  says :  They  (that  is  damages)  should 
be  precisely  commensurate  with  the  injury,  neither  niore 
nor  less,  and  this,  whether  it  be  to  his  person  or  estate. '* 
To  be  sure,  these  damages  must  always  be  the  natural 
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and  proximate  consequence  of  the  wrongful  act  com- 
plained of. 

What  more  proximate  consequence  of  the  wrongful  dfv 
tention  of  these  mules  can  there  be,  than  that  the  plaintiff 
was  deprived  of  the  use  of  them  1  It  is  the  immediate  and 
natural  consequence  of  the  detention.  The  defendant  claims 
that  legal  interest,  on  the  value  of  mules  and  haraess,  is  all 
that  the  plaintiffe  are  entitled  to  recover.  This  would  be 
an  unjust  rule  When  money  is  sought  it  is  proper  enough. 
It  does  not  wear  out  with  use,  or  grow  old ;  while  animals 
of  burden  do  both,  and  thus  by  use  their  value  is  being 
constantly  diminished.  The  rule  that  applies  to  an  action 
for  money  should  not  then  apply  in  this  case: 

I  find  in  Sedgwick  on  the  Measure  of  Damages  (pp.  628, 
629)  that  in  Maryland  and  Texas  damages  for  the  value 
of  the  hire  of  slaves  were  awarded  In  similar  actions  to  this. 
And  also  in  note  second,  same  authority,  that  in  the  case  of 
Butler  V.  Mehrling,  16  111.  488,  the  rule  was  laid  down  that 
in  actions  of  replevin  the  value  of  the  use  of  the  property 
is  the  true  measure  of  damages  and  not  the  value  of  the 
property  alone.  I  am  aware  that  a  different  rule  from  this 
was  expressed  in  Dorsey  v.  Manlove^  14  Cal.  553.  This 
point,  however,  was  not  really  presented  to  that  court  in 
that  case  for  decision.  The  real  question  was,  whether  the 
damages  proved  by  the  plaintiff  were  not  too  remote,  and 
upon  that  point  it  can  unquestionably  be  sustained.  There 
is  one  other  consideration  to  be  considered  in  that  case, 
namely,  that  really  the  action  was  more  in  the  nature  of 
trover  than  replevin,  for  it  appears  that  the  defendant  had 
sold  the  horses  in  controversy.  In  trover  the  rule  therein 
declared  is  undoubtedly  correct.  It  was  not  only  proper 
that  the  plaintiffs  should  recover  the  value  of  the  use  of  the 
mules,  but  that  they  should  recover  it  up  to  the  time  of 
trial. 

In  actions  for  the  recovery  of  money  the  plaintiff  always 
recovers  as  damages  the  legal  interest  on  the  money  up  to 
fchetime  of  trial.  In  trover  it  is  almost  a  universal  rule  that 
the  plaintiff  recovers  Interest  from  the  time  of  conversion 
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up  to  the  time  of  trial.  See  Sedgwick  on  Measure  of  Dam- 
ages, 517,  518  and  notes.  The  case  of  Dorsey  v.  Manlove^ 
cited  above,  lays  down  the  rule  for  the  measure  of  damages 
as  follows  :  ''The  value  of  the  horses  sold  by  the  defendant 
together  with  legal  interest  up  to  the  time  of  trial."  In 
-Greenleaf  on  Evidence,  vol.  2,  section  368,  in  treating  gen- 
erally of  trespass,  it  is  said  :  "And  it  is  further  to  be  ob- 
served that  proof  of  actual  damages  may  extend  to  all  facts 
which  occur  and  grow  out  of  the  injury,  even  up  to  the  day 
of  the  verdict."  If  in  actions  of  this  character  the  rule  is 
as  above,  I  cannot  see  why  any  different  rule  should  be 
made  in  replevin.  In  the  Texas  case,  cited  in  Sedgwick  on 
Measure  of  Damages,  referred  to  above,  I  find  the  follow- 
ing :  "  Damages  for  the  hire  should  be  computed  from  the 
time  of  the  demand  to  the  rendition  of  judgment.^*  This 
was  an  action  for  the  recovery  of  a  slave  and  for  his  wrong- 
ful detention.  I  do  not  think  there  can  be  much  doubt  of 
4;hi8  role. 

The  second  error  assigned  I  shall  notice  is,  that  the  dam-  ' 
ages  were  excessive.  The  evidence  shows  that  the  defend- 
ant  wrongfully  got  possession  of  the  mules.  From  the  time 
of  the  getting  possession  until  the  time  of  trial  there  were 
more  than  one  hundred  days.  The  defendant  had  posses- 
sion of  the  mules  all  this  time.  The  only  positive  evidence 
as  to  the  value  of  the  use  of  the  mules,  fixed  it  at  from  $4 
to  $5  per  day.  The  jury  assessed  the  damages  at  $204. 
They  must  have  estimated  the  value  of  the  use  of  the  mules 
at  less  than  two  dollars  per  day. 

In  the  case  of  Dorsey  v.  ManZovCy  referred  to  above,  much 
is  said  in  relation  to  punitive  or  exemplary  damages. 
Without  stopping  to  discuss  whether  they  would  be  al- 
lowed in  such  a  case  as  this,  I  may  say  if  they  were  the 
damages  assessed  by  the  jury,  are  very  moderate,  as  there 
were  many  aggravating  circumstances  connected  with  the 
obtaining  possession  of  the  property  in  dispute  and  the 
persistent  detention  of  the  same. 

The  judgment  of  the  court  below  is  aflSrmed. 

JSxcepUons  coerrvled. 


£(58  Thorp  v.  Woolmaw.  [Aug.  T., 


Thobp,  respondent^  v.  Woolhak,  appellant. 

Btatutobt  ooNSTBUonoN— stottiie  rtgidaJting  irrigation— OMord  cf  oomm<«- 
aUmen  void.  The  powers  ooiiferred  on  commiBsioaert  to  apportion  water 
under  the  fourth  seocton  of  the  act  **  to  protect  and  regulate  the  irrigation 
of  land  in  Montana  Territory,"  approved  Januaiy  12, 1865,  are  judicial,  and 
cannot  be  granted  by  the  legislative  assembly.  The  award  of  such  commis- 
sioners is  void. 

Statutoby  CON8TBUCTION  —  ttatuU  regtUotinif  irrigation — doctrine  qfapproj^ri- 
ation.  The  act  regulating  irrigation  in  this  Territory  recognizes  the  doc- 
trine of  the  appropriation  of  water  for  irrigation,  but  limits  the  right  and 
quantity  to  certain  persons. 

Right  or  jibst  locator  or  jjiTxi>.  Law  and  equity  give  the  first  locator  of 
land  and  claimant  of  ^ater  a  sufficient  quantity  of  water  to  irrigate  his 
land. 

Appeal  from  the  Third  Dutrict^  Lewis  and  Clarke 
County. 

Ik  this  action,  Thorp  and  Woolman  filed  their  agreed 
statement  of  facts  in  the  district  court  for  Lewis  and  Clarke 
county,  on  March  14,  1870.  The  attorneys  of  the  parties 
also  filed  a  stipulation  'Hhat  the  above  agreed  statement  is 
made  with  reference  to  the  settled  customs  and  usages  of 
Montana  Territory,  of  which  we  desire  that  the  court  shall 
take  judicial  notice.*'  On  June  10,  1870,  the  court,  Sykbs, 
J.,  signed  a  decree  in  favor  of  Thorp,  and  Woolman  ap- 
pealed. 

Section  4  of  the  act  approved  January  12,  1866,  which  is 
referred  to  by  counsel  and  the  court,  is  as  follows : 

Sec.  4.  That  in  case  the  volume  of  water  in  said  stream  or 
river  shall  not  be  sufficient  to  supply  the  continual  wants 
of  the  entire  country  through  which  it  passes,  then  the  near- 
est justice  of  the  peace  shall  appoint  three  commissioners, 
as  hereinafter  provided,  whose  duty  it  shall  be  to  apportion, 
in  a  just  and  equitable  proportion,  a  certain  amount  of  said 
water,  upon  certain  alternate  weekly  days,  to  different 
localities,  as  they  may  in  their  judgment  think  best  for  the 
interest  of  all  parties  concerned,  and  with  a  due  regard  to 
the  legal  rights  of  all." 

The  opinion  contains  the  other  facts. 
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Shobsb  &  LowBY,  for  appellant 

Appellant  relies  upon  the  statute  of  the  Territory.  Aote 
1866,  867,  868,  860. 

WooLPOLK  &  TooLB,  for  respondent 

The  oonrts  of  the  Territory,  like  those  of  California,  hold 
that  rights  to  water  are  determined  by  priority  of  appropri- 
ation. Has  the  statute  referred  to  by  appellant  changed 
this  rule  1  In  controversies  between  minors  and  ranchmen, 
this  doctrine  of  priority  prevails  and  should  be  of  general 
application.  The  appellant's  interpretation  of  this  statute 
makes  prior  appropriation  of  no  avail.  The  whol§  of  the 
statute  must  be  construed  together,  and  custom  and  usage 
must  be  considered  to  ascertain  the  intention  of  the  legisla- 
ture. Sedgw.  Stat  Law,  231  to  239 ;  Jackson  v.  Qvmaer^ 
2  Cow.  567;  M^Keen  v.  Delancyy  6  Cr.  22;  QvMertan 
V.  Meady  22  CaL  96. 

Sections  1  and  4  must  be  construed  together*  Can  all 
the  mnchmen  upon  a  stream  Insist  that  the  water  thereof 
shall  be  divided  among  all  of  them,  without  regard  to  the 
time  of  their  settlement?  The  water  granted  by  section 
1  of  the  statute  would  be  taken  by  others,  and  the  lirst 
locator  would  not  have  water  to  the  *'  full  extent  of  the  soil." 
There  is  nothing  in  section  4  which  provides  that  priority 
shall  not  prevail,  or  that  the  water  shall  be  equaUy  divided. 
The  commissioners  are  to  apportion  the  water  in  a  ^'just 
and  equitable  proportion,"  and  with  a  due  regard  to  *' legal 
rights."  The  object  of  this  statute  was  to  save  litigation 
with  regard  to  water  rights,  and  the  commissioners  are 
made  a  .new  tribunal  to  settle  controversies.  The  organic 
act  vests  judicial  power  in  certain  officers.  This  statute 
vests  it  in  commissioners.  Being  clearly  in  violation  of  the 
organic  act^  it  is  void.  Organic  Act,  §  9 ;  People  v.  Collins^ 
19  Wend.  66 ;  French  v.  TescTiemaker,  24  CaL  518 ;  JBurson 
V.  CowleSy  26  id.  536 ;  Reed  v.  Omnibus  B.  B.  Oo.^  33  id. 
212. 

The  court  should  act  as  a  legislator  if  the  statute  i» 
ambiguous.    Sedgw.  Statutory  Law,  294. 
Vol.  1—22. 
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If  a  statute,  which  confers  a  new  right  and  remedy,  is 
roid,  the  right  and  remedy  fall  with  the  statute.  State 
V.  Poulterer^  16  Cal.  515,  and  cases  cited ;  Almp  v.  Harris, 
6  Johns  175. 

Knowles,  J.  This  cause  was  presented  to  the  court 
below  on  an  agreed  statement  of  facts.  It  appears,  from 
this,  that  the  respondent  and  appellant  each  owned  a  ranch 
on  Prickly  Pear  creek.  That  of  the  appellant's  was  higher 
up  the  creek  than  that  of  respondent's.  The  respondent 
first  located  his  ranch,  and,  at  the  same  time,  claimed  three 
hundred  inches  of  water  in  this  creek  for  the  purposes  of 
irrigating  his  land.  In  1869,  owing  to  a  drouth,  this  wa& 
all  the  water  there  was  in  this  creek,  and  this  much  wa» 
necessary  to  irrigate  the  land  of  respondent.  The  appel- 
lant then  applied  to  the  nearest  magistrate,  in  accordance 
with  the  provisions  of  "An  act  to  protect  and  regulate  the 
irrigation  of  land  in  Montana  Territory,"  approved  Jan- 
uary, 1865,  for  the  appointment  of  three  commissioners  to 
ipportion  what  water  there  was  in  the  creek  between  him 
:ind  respondent.  This  commission  met,  and  awarded  one- 
half  of  the  water  to  appellant,  leaving  the  respondent  the 
other  half. 

The  respondent  asks  a  decree  against  the  appellant  for 
three  hundred  inches  of  water.  The  case  may  be  said  to 
be  an  action  to  quiet  title,  presented  to  the  court  upon  these 
facts.  The  court  below  gave  judgment  to  the  respondent 
for  three  hundred  inches  of  water.  Prom  this  judgment 
the  appellant  appeals  to  this  court. 

The  first  question  presented  is  this  award  of  the  commis 
sion.  The  powers  given  this  commission  by  the  act  under 
which  they  conducted  their  proceedings  are  clearly  judicial. 
They  are  empowered  by  it  to  apportion  the  waters  in  a  just 
and  equitable  proportion.  This  required  them  to  determine 
what  was  just  and  equitable  between  these  parties.  In  the 
next  place  the  apportionment  was  to  be  made  with  a  due 
regard  to  the  legal  rights  of  all.  This  required  of  them  tc 
determine  what  these  legal  rights  were.     The  organic  act  of 
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this  Territory,  which  is  its  fundamental  law,  limits  the 
powers  of  legislatioo,  vests  judicial  power  in  a  supreme 
court,  district  courts,  probate  courts,  and  in  justices  of  the 
peace.  No  tribunal  which  does  not  belong  to  one  of  these 
classes  is  l^al.  As  this  commission  cannot  claim  to  belong 
to  either  one  of  these,  it  was  a  tribunal  exercising  judicial 
authority  without  legal  warrant,  and  its  acts  are  void.  The 
appellant  gained  no  rigbts  whatever  by  virtue  of  this  award. 

It  is  not  necessary  for  the  court  to  determine,  in  this  case, 
whether  or  not  the  doctrine  of  appropriation  applies  to 
ranchmen  as  well  as  to  miners,  concerning  water  rights, 
for  the  statement  of  facts  shows  that  the  ranch  of  appellant 
was  above  that  of  the  respondent,  and  that,  at  the  time  this 
dispute  arose,  three  hundred  inches  of  water  was  flowing 
down  the  creek  by  appellant' s  j-anch,  which  clearly  indi- 
cates that  the  water  had  not  been  taken  o  ut  of  the  creek 
above  it.  As  a  riparian  proprietor  the  respondent  would 
be  entitled  to  have  the  waters  of  the  creek  flow  down  its 
accustomed  and  natui;al  channel  undiminished  in  quantity, 
and,  below  appellant's  ranch,  could  divert  the  same  for 
purposes  of  irrigation  as  against  him.  The  counsel  for 
appellant,  in  their  brief,  say  they  claim  their  rights  by  virtue 
of  the  above  statute.  There  are  many  reasons  for  holding 
that  this  very  statute  recognizes  or-  establislK^s  the  doctrine 
of  appropriation  of  water  for  irrigation,  limiting,  however, 
the  right  to  -appropriate  to  persons  owning  land  upon  the 
banks  of  the  stream  from  which  tlie  same  is  taken,  and 
also  limiting  the  quantity  of  water  he  can  appropriate  to 
what  is  necessary  to  irrigate  his  land.  The  permission 
given  by  that  act  to  take  water  out  of  its  natural  channel 
for  purposes  of  irrigation,  where  it  damages  land  holders 
below  the  point  where  the  water  is  diverted,  is  incompatible 
with  the  common-law  doctrine  in  the  case  of  riparian  pro- 
prietors. 

Section  4  of  the  act  I  do  not  think,  in  any  way,  mili- 
tates against  this  view.  Any  tribunal,  governed  by  the 
established  principles  of  law,  making  an  apportionment  of 
water  in  accordance  with  what  is  just  and  equitable,  would 
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be  compelled  to  hold  that  the  one  who  first  located  the  land, 
and  claimed  the  water,  was  entitled  to  sufficient  to  irrigate 
his  land ;  for  equity  declares  that  he  who  is  first  in  time  is 
first  in  right 

In  this  case  the  respondent  was  first  in  time,  and,  giving 
the  construction  to  the  statute  indicated  above,  under  it  he 
would,  undoubtedly,  be  entitled  to  the  water  in  dispute. 

For  these  reasons  the  judgment  of  the  court  below  is 

affirmed,  with  costs. 

EaxepU(yM  overnUed. 


Gbbbeb,  respondent,  v.  Stttabt  et  al.«  appellants. 

MAKJBBorpROMiasoRTNOTB— proo/  of  agency -^inUnUon  c(f  pcuftUM,  In  so 
action  against  a  person  who  signed  a  promissory  note,  "  Jas.  Stuart,  Glen. 
Mang.  &  Supt.  St.  L.  &  M.  M.  Co.,"  the  defendant's  personal  llabilil7  will 
not  be  presumed ;  and  he  can  introduce  evidence  showing  that  he  made  the 
note  for  the  mining  cumpanj,  of  which  he  was  the  agent,  and  that  it  waa 
the  intention  of  all  the  parties  that  the  oompanj  should  pa^  the  note,  and 
that  he  was  not  to  be  held  liable  thereon. 

Paboi*  OONTBAcr— name  of  principal.  The  name  of  the  principal  need  not 
appear  in  the  body  of  a  parol  contract. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  County. 

On  June  26,  1869,  Gerber  commenced  this  action  against 
Saunders  and  Stuart,  upon  a  promissory  note.  Sttiart 
filed  a  separate  answer  on  July  12, 1860.  On  motion  of  the 
plaintiff,  the  court,  Warren,  J.,  struck  out  x>arts  of  this 
answer.  On  July  16, 1869,  Stuart  filed  his  amended  answer. 
On  motion  of  the  plaintiff,  the  court  ordered  parts  of  the 
same  to  be  struck  out.  On  July  19,  1869,  Stuart  filed  his 
second  amended  answer.  The  plaintiff  then  moved  to  strike 
this  answer  from  the  files,  and  assigned  among  other  rea- 
sons therefor,  that  the  answer  was  sham  and  irrelevant  and 
no  defense.  The  court  sustained  the  motion  and  rendered 
judgment  for  plaintiff  for  $5,481,  and  Stuart  appealed. 

The  pleadings  are  contained  in  the  opinion. 
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WooLFOLK  &  Toole,  for  appellants. 

The  court  erred  in  striking  out  the  first  and  second  answers 
of  Stuart.  An  agent  is  not  liable  personally  in  contracts  not 
under  seal,  where  the  name  of  the  principal  and  fact  of 
agency  are  disclosed,  however  informally  it  may  be  ex- 
pressed. If  the  principal's  name  does  not  app€«ir^  it  may 
be  prove4  that  the  party  4®aling  with  the  agent  k»ew  the 
principal.  Sayre  v.  Nwhols^  7  Cal.  642 ;  Brockway  v.  Allen, 
17  Wend.  40;  Story's  Agency^  §  160  a;  2  Am.  Lead,  Cas. 
380;  Story's  Prom.  Notes,  §  69. 

Where  the  signature  of  the  party  indicates  that  he  was 
signing  for  another,  although  it  be  the  apparent  obligatioji 
of  the  agent,  parol  evidence  is  admissible  under  modern 
authorities  to  establish  the  liability  of  the  principal  and 
release  the  agentw  JBrannan  v.  Mesick^  10  Cal.  95 ;  Rich- 
a^dson  v.  Scott  Mver  W.  <fe  M.  Co.,  22  id.  160 ;  Ang,  &  A 
Corp.,  §  296- 

An  agent  of  a  corporation  sued  on  a  note  can  show  by 
evidence  that  the  credit  was  given  to  the  corporation  and 
not  himself.    2  Am.  Lead.  Cas.  632.    x 

An  agent  having  authority  to  bind  his  principal,  and 
executing  this  authority,  is  not  personally  liable.  The  facts 
set  up  in  the  answer  render  the  corporation  liable  to  respond- 
ent, and  consequent^  release  the  agent.  Ang.  &  A.  Corp. , 
§296. 

Whenever  a  state  of  facts  would  maintain  an  action  in 
equity,  the  same  facts  can  be  pleaded  as  a  defense  under 
our  practice.  If  Stuart  is  not  permitted  to  prove  the  facts 
set  up  in  his  first  and  second  answers,  the  express  agree- 
ment of  the  parties  is  violated. 

The  court  erred  in  striking  out  tlie  third  answer,  Stuart 
had  a  right  to  prove  that  certain  words  changing  his  lia- 
bility were  omitted  from  the  note  by  mistake.  Hothwway 
V.  Brady,  23  Cal.  121 ;  Bbacy  v.  Abbott,  1  Law  Times,  84. 

Shobbb  &  LowBY,  for  respondent. 
Where  a  promissory  note  is  signed  by  two  persons  in  th« 
same  manner,  one  of  them  cannot  set  up  a  defense  that  he 
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was  only  surety.     If  a  note  is  signed  by  a  person  with  the 
words  ** agent  or  superintendent'*  added,  these  words  are 
merely  a  description  of  the  person,  who  is  personally  liable. 
Story's  Ag.,  §§  155  to  159;  Stackpole  v.  AtTwldy  11  Mass 
29 ;  Bentz  v.  Stanton,  10  Wend.  271. 

No  person  is  considered  an  agent  of  another  unless  he 
stipulates  for  his  principal  by  name,  and  states  his  agency 
in  the  instrument  he  signs.     Story's  Prom.  Notes,  §§  66,  74. 

Tlie  maker  of  a  promissory  note  is  bound  by  the  contract 
he  signs.  Aud  v.  Magrvder,  10  CaL  289  ;  Krutzer  v.  MiU^ 
9  id.  23.  No  action  could  be  maintained  on  this  note  against 
any  persons  except  Saunders  and  Stuart,  and  Stuart  is 
estopped  from  setting  up  a  liability  in  any  other  person. 

The  note  sued  upon  is  a  joint  and  seyoral  contract. 
There  is  no  ambiguity  upon  the  face  of  the  note.  The  posi- 
tion of  appellants,  if  correct,  would  permit  oral  testimony 
to  vary  the  terms  of  a  written  contract.  Hemmenway  v. 
StonCy  7  Mass.  68 ;  1  Pars,  on  Cont  11 ;  1  Greenl.  Ev.,  §  275. 

The  third  answer  was  properly  stricken  from  the  files. 
It  was  filed  without  leave  of  court,  notice  or  meritorious 
showing.     Civ.  Prac.  Act,  §  68. 

This  appeal  was  taken  for  delay.  'Respondent  claims 
damages  therefor  under  the  statute.  Civ.  Prac.  Act,  §  329  ; 
Ricketson  v.  Compton,  23  Oal.  649 ;  Nicher^on  v.  Califor- 
nia S.  Co.,  10  id.  520. 

Symes,  J.  This  was  an  action  on  a  promissory  note  by 
plaintiff,  assignee,  against  the  defendants,  makers.  The 
cause  was  tried  before  the  third  judicial  district  court,  for 
Lewis  and  Clarke  county,  at  the  July  term,  1869,  and  judg- 
ment rendered  on  the  pleadings  after  the  separate  amended 
answer  of  James  Stuart  was  stricken  from  the  files,  and 
appeal  taken  from  the  judgment  roll. 

The  question  presented  is,  whether  the  new  matter  set  up 
in  the  answer  and  amended  answer,  which  was  stricken  from 
the  files,  if  proved,  would  constitute  a  legal  defense. 

The  complaint  declared  on  the  note  in  the  usual  form, 
setting  out  a  copy  as  follows,  to  wit : 
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''t4^800. 

"  Philuppsbubg,  Desb  Lodob  County,     ) 
Montana  Territory,  August  31,  1868.  ) 

"Thirty  days  after  date,  for  value  received,  I  promise  to 

pay  Donald  Olirisholm  or  order,  at  Phillippsburg,  the  sum 

of  forty-three  hundred  dollars,  with  interest  at  the  rate  of 

five  per  cent  per  month  until  paid. 

"COLE  SANDERS. 

ltlL8lin.S.8tMlip» 

f  dolreuiealed.  f 

"  Jakes  Stuart, 

"  Oen.  3fanag.  and  Supt  St.  Lo.  dk  M.  M.  Go^ 
indorsed :  Donald  Chrisholm,  November  4,  1868. 

And  alleged  that  on  the  4th  of  November,  1868,  said 
Donald  Chrisholm  transferred  and  delivered  said  note,  duly 
indorsed,  to  plaintiff,  who  was  owner  and  holder  thereof; 
that  no  part  had  been  paid  except  the  sum  of  $784,  and 
demanded  judgment  for  $6,484  and  costs. 

The  separate  and  amended  answer  of  defendant  Stuart 
contains  a  general  denial,  and  sets  up  that  at  the  time  of  the 
execution  of  the  note  he  was  ^  ^  general  manager  and  super 
intendent  of  the  St  Louis  and  Montana  Mining  Company," 
a  corporation  created  by  the  laws  of  the  State  of  Missouri ; 
that  he  executed  said  note  in  his  said  capacity  of  "general 
manager  and  superintendent  of  the  St.  Louis  and  Montana 
Mining  Company;"  that  it  was  expressly  agreed  between 
the  said  Donald  Chrisholm  and  this  defendant,  at  the  time 
of  the  execution  of  said  note,  that  defendant  was  not  to  be 
personally  responsible  thereon  ;  that  he  executed  the  note 
simply  as  agent  for  said  mining  company  ;  that  the  intent 
and  design  of  defendant  in  signing  said  note,  as  "general 
manager  and  sui)erintendent  of  the  St.  Louis  and  Montana 
Milling  Company,"  was  to  bind  the  said  company,  as  princ" 
pal  in  said  note,  jointly  with  said  Sanders,  but  in  no  way 
to  bind  himself ;  and  that  such  intent  and  design  was  ex- 
pressed at  the  time  of  the  execution  of  the^  said  note  to  said 
Chrisholm,  who  accepted  said  note,  so  signed,  with  full  knowl- 
edge of  such  intent  and  design ;  that  the  object  of  defend^ 
ant,  in  signing  said  note,  was  to  carrv  out  said  intention  of 
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the  parties,  and  to  bind  his  said  principal,  and  that  defendant, 
knowing  that  it  was  necessary  to  pnt  his  signature  to  said 
note,  should  indicate  that  he  signed  the  same,  in  his  capacity 
as  manager  and  superintendent  for  said  St.  Louis  and  Mon- 
tana Mining  Company,  in  order  to  bind  the  said  principal,  by 
•inadvertence  and  mistake  omitted  the  word  ''as"  before  the 
words  "  manager  and  superintendent ; ''  also,  the  word  "  for  " 
after  the  word  *'  superintendent,"  which  was  the  way  he  in- 
tended it  to  be.  Further,  that  if  defendant  is  not  allowed 
to  show  his  mistake  it  will  operate  as  a  frauds  aQd  violatA 
the  intent  and  design  of  all  parties  to  the  note ;  that  he  had 
no  personal  interest  in  the  consideration  for  which  said  note 
was  given  ;  that  it  was  given  for  mining  property  purchased 
from  said  Chrisholm,  and  the  design  was  to  benefit  said 
mining  company  by  acquiring  an  interest  for  them  in  the 
mining  ground  jointly  with  said  Sanders ;  that  defendant^ 
as  manager  and  superintendent  of  said  company,  had  often 
exercised  similar  authority  for  the  benefit  of  said  company, 
which  had  been  ratified  by  them,  and  had  full  authority  to 
bind  said  company  by  said  signature;  and  that  plaintiff 
knew  of  the  aforesaid  agreement  between  Chrisholm  and 
defendant,  and  holds  the  note  subject  to  all  the  rights  and 
equities  of  defendant. 

Does  the  allegation  of  the  answer  set  up  a  l^al  defense 
on  the  part  of  defendant  Stuart,  to  the  notes,  and,  if  so, 
will  the  law  allow  him  to  show  it,  or  will  it  conclusively 
presume  an  absolute  liability  from  the  face  of  the  note,  and 
not  allow  defendant  to  prove  any  other  ?  This  depends  on 
whether  the  addition  to  the  defendant  Stuart's  name  of 
^'general  manager  and  superintendent  of  the  St.  Louis  and 
Montana  Mining  Company,"  shall  be  taken  conclusively  as 
descrvptio  per^oncB^  or  whether  he  will  be  allowed  to  explain 
the  addition,  and  to  show  aliunde^  that  it  was  intended 
by  the  parties  to  express  that  he  acted  as  agent,  and  that 
the  consideratioi^  moved  to  his  principal  under  circumstan- 
ces which  releases  the  agent  from  personal  liability.  While 
there  appears,  on  examination  of  the  authorities,  especially 
the  older  ones,  that  the  addition  to  a  signature  of  *' agent." 
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"prerident,''  *' superintendent,"  and  similar  words,  have 
been  held  to  be  mere  descriptions  of  the  person,  and  not 
of  the  capacity  in  which  the  party  acted ;  the  modern  rule 
seems  to  be  that  if  from  the  whole  instrument  It  appears 
that  the  parties  intended  to  act  for  and  bind  his  principal, 
the  principal  and  not  the  agent  will  be  bound;  and  that 
where  the  addition  or  description  is  so  inartificially  ex- 
pressed as  to  leave  it  in  doubt,  or  ambiguous,  from  the  £a,oe 
of  the  instrameot,  evidence  aliv/nde  will  be  admitted  to 
explain  and  show  the  actual  intention  of  the  parties.  Par- 
sons, after  citing  numerous  cases^  some  of  which  appear 
contradictory,  says,  that  the  recent  cases  and  the  best  rea- 
sons for  determining  in  each  instance,  and  with  whatever 
technical  insu)curacy  the  signature  is  made,  whether  a  party 
is  a  principal  or  an  agent,  is  from  the  facts  and  the  evidence 
to  show  the  intention  of  the  parties  to  the  contract.  1  Pars, 
on  Cent.  54,  57  ;  1  Pars,  on  Bills,  167  and  note  ;  Story  on 
Prom.  Notes,  70.  We  find  that  in  the  difficult  cases  decided 
the  instructions  of  the  court  are  the  foundation  of  the  decis- 
ions, showing  that  where  it  was  doubtful  the  cases  have 
been  submitted  to  juries.  Sayer  v.  Nichols^  7  Cal.  636  ;  6 
Cush.  168. 

In  sealed  instruments  the  name  of  the  principal  must 
appear  in  the  body  of  them ;  but  this  is  not  required  of 
parol  contracts.  Perhaps  the  weight  of  authority  is  that 
where  a  party  signs  his  name  to  a  contract  with  only  the 
addition  of  "agent,"  *'  manager,"  etc.,  that  he  will  be  held 
personally  liable-  if  he  does  not  disclose  the  name  of  his 
principal,  although  the  case  in  7  California  and  some  others 
lean  to  the  conti-ary ;  this  case  does  not  come  within  that 
principle.  The  party  sued  on  in  this  action  does  not  sign 
his  name  merely  with  the  addition  of  ' '  agent,  manager,  or 
superintendent,"  without  disclosing  the  name  of  any  other 
person,  but  signs  his  name  and  adds  ' '  Manager  and  Super- 
intendent of  the  St.  Louis  and  Montana  Mining  Company," 
disclosing  the  full  name  of  a  known  mining  corporation. 
We  are  not  called  upon  to  decide  whether  the  note  herein 
presents  a  prima  /ade  case  against  defraxdant,  but  whether 
Vol.  1  —  23. 
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on  its  face  it  shows  soch  a  oomclasive  personal  liability 
against  defendant  as  will  estop  him  from  setting  up  in  his 
answer  and  proving  the  real  situation,  knowledge  and  inten- 
tion of  the  parties  at  the  time  of  the  execution.  Story,  in 
his  work  on  Agency,  says  that  it  is  often  difficult  to  deter- 
mine from  the  face  of  an  instrument  whether  or  not  an  agent 
is  personally  liable,  and  that  it  is  impossible  to  reconcile  all 
the  cases.  He  cites  one  case  as  follows:  ^^I  promise  to 
pay,"  etc.,  and  is  signed  ^'A  B"  for  '*C  D"  (the  principal)^ 
and  says  in  this  case  it  was  held  the  agent  was  not  per- 
sonally liable ;  and  adds  in  a  note  to  cases  cited,  that  the 
liability  in  many  cases  depefads  on  the  state  of  £a«ts  shown 
to  exist  at  the  time  the  contract  was  made,  and  sometimes 
to  whom  the  credit  was  given.  Story  on  Agency,  (Bedfield's 
ed.),  346,  351. 

Testing  this  case  by  these  principles,  we  think  the  court 
below  erred  in  striking  out  that  portion  of  the  amended 
answer  which  alleged  that  the  payee  in  the  note  knew  at 
the  time  of  its  execution  that  he  acted  as  agent  of  the 
mining  company  ;  that  it  was  the  intention  of  all  parties 
that  the  mining  corporation,  and  not  the  agent,  should  be 
liable  thereon  ;  that  the  payee  gave  the  credit  to  the  princi- 
pal and  not  to  defendant ;  and  ihsJt  the  contract  was  made 
for  the  benefit  and  the  consideration  moved  to  the  principal, 
said  mining  company.  And  the  note  being  transferred  to 
plaintiff  after  it  had  become  due,  this  defense  is  good  against 
him. 

If  two  persons  sign  a  note  as  principals  without  any 
thing  on  the  face  to  show  that  one  intended  to  sign  as 
surety,  still  it  may  be  shown  aZw/wfe,  as  between  the  payees, 
that  one  intended  to  become  liable  only  collaterally  as 
surety  ;  and  if  the  word  '*  surety  "  is  added  to  the  signature 
it  will  be  presumed  prima  fade  from  the  face.  2  Smith's 
Lead.  Cas.  380.  Then  wiU  it  be  contended  that  where  a 
party  signs  a  contract  with  the  addition  of  ^^  Manager  and 
Superintendent  of  the  St.  Louis  and  Montana  Mining  Com- 
pany," that  the  law  will  not  ovXj  prirna  fade  hold  him 
Liable  personally  from  the  fiice  of  the  contract,  but  will  con- 
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olxisively  presume  him  absolutely  liable  and  not  allow  him 
to  set  up  and  prore  the  real  facts  and  intention  of  the  par- 
ties at  the  time  the  oontract  was  executed.  We  think  it 
would  be  in  opposition  to  the  established  principles  of  our 
modem  commercial  law. 
Judgment  reversed  and  cause  remanded* 

BoDcepUoM  sustained. 


et  aL,  appeUant^t  v.  Tibbk ak  et  al.,  respondents. 

TmauFAm  FKMumn)  to  bx  mads  with  woboe.    The  Uw  implies  tbat  an  un- 

•nfhorlsad  entry,  npon  the  premiies  of  another,  ii  made  with  force,  and 

no  evidence  of  such  force  is  re4{ttired. 
PlMJLDisa'^tre»pttS0 — oUepation  offoree.    Actual  force  ie  not  necessary  to 

constitute  a  trespass  upon  land,  and  it  is  not  necessaiy  to  allege,  in  actions 

in  the  nature  of  trespass,  that  the  injury  was  forcible. 
QmxmaLAL  txbdict — special  Jindinoa*    A  general  Yerdiot  should  not  be  set 

aside,  unless  the  special  finding  i*  undoubtedly  Inoom^stent  with  It. 

Appeal  from  tTie  Mrst  District,  Madison  County. 

Febss,  and  others,  commenced  this  action  in  July,  1870, 
in  the  district  court,  to  eiigoin  Tieman  and  another  from 
injuring  their  water  ditch,  and  recover  $2,500  damages  for 
injuring  said  ditch,  and  diverting  the  water  therefrom. 
The  jury  returned  a  general  verdict  for  $200  for  plaintiffs, 
and  certain  special  findings.  The  defendants  filed  a  motion 
in  arrest  of  judgment  on  the  verdict,  because  the  jury  did 
not  find  the  defendants  guilty  of  trespass,  or  the  use  of  any 
force  in  committiii^  any  acts  against  the  property  of  plain- 
tifb,  and  the  special  findings  were  in  confiiot  with  the  gen- 
eral vepdiot  On  August  2,  1870,  the  court,  Wabrek,  J., 
sustained  the  motion,  and  entered  judgment  for  defi^dants. 
Plaintiffs  appealed. 

Wom)  &  Spbatt,  for  appellants. 

There  was  no  conflict  between  the  general  and  special 
findings  of  the  jury<    Every  material  fact  was  found  for 
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the  appellants.  The  finding  that  there  was  no  force  shonld 
have  been  disregarded  by  the  court.  This  issue  was  not 
.submitted  to  the  jury,  and  was  more  a  conolusioii  of  law 
than  of  fact  1  Chit  PL  906 ;  1  Bouv.  L.  D.  636 ;  MeDer- 
matt  V.  Bigby,  23  Cal.  489. 

The  law  presumes  that  every  material  issue,  not  submit- 
ted to  the  Jury  in  the  special  findings,  was  found  in  the 
general  verdict.    McDermoU  v.  Highy,  23  CaL  480. 

The  court  erred  iu  assuming  to  determine  the  issues  with- 
out the  interventioD  of  a  jury,  and  thereby  abused  its  dis- 
cretion, and  deprived  parties  of  their  right  to  a  trial  by 
jury.  The  judgment  of  the  court  is  not  consistent  with 
the  verdict  and  findings  of  the  jury. 

■ 

H.  N.  Blake,  for  respondents. 

This  is,  substantially,  an  action  of  trespass.  An  injunc- 
tion is  asked  for  in  aid  of  the  action.  Brenna/a  v.  Oaston^ 
17  Cal.  378.  Special  findings  control  the  general  verdict 
when  they  are  inconsistent.    Civ.  Prac.  Act,  §  176. 

The  appellants  must  prove  that  the  respondents  committed 
the  iiguries  complained  of  with  force.  2  Greenl.  Ev.,  §§ 
613,  621,  623.  The  jury  finds  that  no  force  was  used  by 
respondents.  App^ants,  having  failed  to  prove  the  gist 
of  their  action,  cannot  recover  for  injuries  resulting  there- 
from.   Pico  V.  OolirrmSj  32  CaL  680. 

The  respondents  have  not  committed  any  acts  that  will 
entitle  appellants  to  a  perpetual  injunction.  Civ.  Prac.  Act| 
§  112 ;  Bhermom  v.  Gla/rk,  4  Nev.  142,  148 ;  Verdict  and 
Findings. 

K  the  court  below  did  not  abuse  its  dieeretion  in  refusing 
to  grant  the  injunction,  this  court  will  not  reverto  the  judg- 
ment, ^ade  V.  SMvMn^  17  Cal.  106 ;  Hkk9  v.  Michaely 
16  id.  117. 

Kkowles,  J.  This  is  an  action  for  damages  sustained 
by  appellants,  on  account  of  the  wrongful  entry  of  respond- 
ents upon  their  water  ditch,  and  the  tearing  down  of  its 
banks,  and  the  destro3nng  of  a  dam  attached  thereto,  and 
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the  diyertmg  of  its  waters.    It  is  in  the  nature  of  a  com 
mon-law  action  of  trespass. 

The  jnry  rendered  a  general  verdict  for  appellants.  There 
were  special  issues  presented  to  the  jury,  the  second  one  of 
which  is  as  follows : 

"Did  the  defendants^  or  either  of  thetn,  forcibly  injure 
the  ditch  or  dam  in  controversy,  and  divert  the  waters 
therefirom,  as  alleged  in  the  complaint,  and  if  either  one  of 
them,  which  one  of  them?'* 

To  this  the  jury  returned  this  answer :  '*  We  do  not  find 
evidence  of  forcible  injury  by  either  of  the  defendants." 

The  counsel  for  the  respondents  moved  to  set  the  general 
verdict  aside  as  inconsistent  with  this  special  finding  of  the^ 
jury,  and  for  judgment  for  respondents.    The  court  sus- 
tained this  motion,  and  judgment  was  entered  accordingly. 
This  ruling  of  the  court  is  assigned  as  error. 

Actual  force  is  not  necessary  to  constitute  a  trespass  upon 
land.  2  Hilliard  on  Torts,  76.  In  every  trespass  guars 
ckmstMn  f regit  force  is  implied.  1  Chit.  PL  126.  The 
unauthorized  entry  upon  the  premises  of  another  is  a  tres- 
pass. When  such  a  state  of  facts  is  established,  the  law 
implies  that  the  entry  was  done  with  force,  and  it  is  not 
necessary  to  offer  any  further  evidence  upon  that  point. 
The  jury  found  no  evidence  of  forcible  injury,  yet,  if  they 
found  the  respondent  had  done  the  acts  complained  of,  the 
law  implied  that  they  were  done  with  force.  It  was  always 
necessary,  at  common-law  actions,  to  be  particular  in  deter- 
Hiining  whether  the  injury  was  the  immediate  and  direct 
result  of  the  wrongful  act  complained  of,  or  whether  it 
resulted  because  or  by  reason  of  this  act,  for  this  distinction 
determined  whether  the  action  should  be  trespass  or  action 
on  the  case.  One  class  of  injuries  was  said  to  be  forcible, 
and  the  other  consequential.  At  common  law  the  issue 
whether  the  injury  was  forcible  or  not  was  not  a  matter  of 
substance,  but  only  entertained  to  determine  whether  the 
action  should  be  trespass  or  case.  The  allegation  that  an 
iigury  was  done  vi  et  armis  has  been,  for  a  long  time, 
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treated  only  as  a  formal  allegation,  and  the  absence  of  it 
only  a  ground  for  special  demurrer,    1  Chit  PL  663, 664^ 

A  pleading,  in  which  it  was  omitted,  was  aided  by  ver- 
dict Chit  PL  126,  note  i.  Under  our  code  system  of 
practice,  it  is  not  necessary  to  allege  that  the  injury  was 
forcible.  Van  Santv.  PL  290.  Hence,  it  is  not  necessary  to 
prove  it 

A  general  verdict  should  not  be  set  aside  unless  the 
special  finding  clearly  controverts  it,  and  is  undoubtedly 
inconsistent  with  it.  In  this  case  the  answer  of  the  jury  is 
what  might  be  termed  a  negative  pregnant.  It  does  not 
say  that  the  defendants,  or  either  of  them,  did  not  do  the 
acts  complained  of,  but  only  that  they  do  not  find  any  evi- 
dence that  they  did  them  with  force.  Admitting  that  it  was 
necessary  that  they  should  be  done  with  force,  no  evidence 
was  required  to  prove  it.    The  law  would  imply  it   ■ 

It  may  be  proper  to  remark  that  there  are  reasons  for 
supposing  that  the  jury  were  misled  by  this  issue  presented 
them.  If  it  had  been  told  them  that  if  the  defendants  cut 
the  dam  and  tore  down  the  banks  of  appellants'  ditch 
without  authority,  the  law  implied  that  the  acts  were  done 
forcibly,  I  apprehend  there  would  have  been  no  difficulty- 
It  can  hardly  be  supposed  that  a  jury  were  so  stupid  as  to- 
find  that  the  respondents  did  not  commit  the  acts  complained 
of,  and  yet  find  a  general  verdict  against  them.  The  only 
solution  of  this  difficulty,  I  think,  is,  that  the  jury  did  find 
that  respondents  did  commit  the  acts  complained  of,  which 
the  law  would  have  implied  were  done  forcibly,  but  that  they 
did  not  find  them  accompanied  manu  /oriij  that  is,  with 
such  force  as  in  forcible  entry  and  unlawful  detainer. 

For  these  reasons  I  think  the  judgment  of  the  court 
below  should  be  reversed,  and  a  judgment  entered  foi 
appellants,  in  accordance  with  the  general  verdict 

Exceptions  sustained^ 
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Wilson,  respondent,  v.  Davis  et  al.,  appellants. 

PXAoncx  —fiiMnga  of  r^eree — not  rtfoUvatd  wOiho\U  UtMmot^,  ThU  ooart  will 
not  review  the  findings  of  a  referee,  if  tbe  testimony  on  which  they  are 
based  is  not  made  a  part  of  the  transorlpt. 

PABxmmaHiP — partner  hat  Uen  on  joint  property.  A  partner,  who  contributes 
on  aocouut  of  the  partnership  business  any  sum  in  excess  of  his  proportion 
oyer  his  copartner,  has  a  Uen  upon  the  joint  property  for  the  sum  so  con- 
tributed. 

Ibtkbbst — compound  interest  —  not  allowed  in  equity.  Courts  of  equity  will 
not  allow  compound  interest,  if  the  contract  therefor  and  the  orig:inai  con- 
tract were  made  at  the  same  time  and  before  any  interest  was  due,  and  a 
written  agreement  to  pay  such  interest  shall  not  be  enforced. 

fHTSBBsr — compoiind  interest  at  common  law.  The  old  common-law  rule,  which 
did  not  allow  compound  interest,  has  not  been  overruled  in  the  United 
States. 

tumOLEST — territorial  steUute  regulates  simple  interest.    The  statute  of  this  Terri> 
tory,  which  establishes  the  rates  of  interest,  relates  to  simple  interest,  and  ' 
does  not  authorise  contracts  for  compound  interest. 

IVTBBisz — a  contract  for  payment  of  compound  interest  not  enforced,  A  party 
who  agrees  to  sell  real  and  personal  property  upon  the  payment  of  a  note^ 
which  stipulates  that  the  interest  shall  be  compounded  monthly,  if  it  is  not 
paid,  is  required  to  oonyey  the  property  on  the  payment  of  the  principal  of 
the  note,  and  simple  interest  upon  the  same. 

Pabtnbbshxp— riflf^  of  partners  after  dissolution— sale  of  property.  The 
member  of  a  partnership,  who  dissolves  it  by  ref uslnf^  to  continue  its  busi- 
ness, cannot  compel  his  partner  to  carry  out  one  article  of  the  copartner- 
ship, which  stipulates  that  the  exoess  of  funds  which  either  contributes, 
shall  be  paid  out  of  the  net  earnings  of  the  partnership  property ;  and  a 
court  of  equity  can  order  the  property  to  be  sold  to  pay  such  excess. 

PiaABiNQ — attorney* s  fees  not  rtooverable  under  general  prayer.  A  reasonable 
attorney's  fee  will  not  be  awarded  to  a  party  under  a  general  prayer  for  a 
certain  sum  as  damages  and  expenses  in  protecting  *'  rights,  remedies  and 
equities.*'    It  should  be  specifically  demanded. 

PftAcnoa — fwrisdiction  —  this  court  examines  nothing  except  decree  of  court 
below.  This  court  can  only  determine  whether  or  not  the  decree  of  the 
court  below  should  be  affirmed,  and  cannot  now  consider  the  effect  of  the 
ondertaking  on  appeal  upon  the  order  of  the  court  below,  for  the  sale  of 
property.  - 

Appeal  from  the   Third    District^   Lewis   <md    OlarJct 
•  Gawniy* 

This  ease  was  before  this  court  at  the  Deoember  tenn^ 
1868,  and  is  reported,  arUe^  p.  98. 

On  November  4,  1868,  Wilson  filed  an  amended  land  snp 
plemental  complaint  against  Daris,  W.  L.  Perkins  and  W. 
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A.  Fredericks,  which  contained  the  following  material  alle- 
gations :  That  Davis  and  Fredericks,  on  January  30,  1867, 
owned  the  property  in  GFallatin  county,  Montana,  known  as 
the  Madison  mills ;  that  Davis  sold  and  delivered  his  inter- 
est therein,  for  two  certain  contracts,  which  were  as 
follows : 

''Gallatin  City,  January  30, 1867. 

**  Twelve  months  from  date,  for  value  received,  I  promise 
to  pay  A.  J.  Davis,  or  order,  five  hundred  and  thirty-three 
and  one-half  ounces  of  bankable  gold  dust,  or  its  value  in 
treasury  notes  of  the  United  States,  together  with  five  per 
cent  interest  from  the  first  day  of  January,  1867,  per  month, 
said  interest  to  be  paid  monthly,  and  if  not  paid  at  the  end 
of  each  month,  to  bear  interest  the  same  as  the  principal. 
•It  is  agreed  that  should  ninety  days'  interest  accumulate 
without  being  paid,  then  this  note  falls  due. 

"W.  A.  FREDERICKS." 

:tU»  stamp.] 

"Gallatin  Oity,  January  30,  1867. 

"For  value  received,  I  promise  to  pay  A.  J.  Davis,  or 
order,  seven  hundred  and  thirty-nine  sacks  of  100  pounds 
each  of  No.  1,  thribble  X  flour,  manufactured  at  the  Madi- 
son mills,  in  this  place,  payable  as  fast  as  the  mill  can  make 
the  same,  the  payment  to  be  completed  on  or  before  the 
first  day  of  June  next^  and  if  not  paid  at  maturity,  I  agree 
to  pay  any  damages  that  said  Davis  may  sustain  thereby. 

"  W.  A.  FREDERICKS." 

The  complaint  further  alleged  that  Davis  was  to  make  a 
good  deed  of  one-half  of  the  property  to  Fredericks,  as 
soon  as  said  contracts  were  executed;  that  Fredericks, 
afterward,  executed  to  said  Perkins  a  deed  of  trust  of  the 
entire  property,  to  secure  the  payment  to  Davis  of  said  gold 
dust  and  fiour ;  that  Fredericks,  on  February  1,  1867,  sold 
to  Wilson  one-half  of  said  property  for  $9,000,  and  the 
payment  of  one-half  of  the  interest  payable  to  Davis  jmi 
said  gold  dust  contract ;  that  Wilson  had  had  possession  of 
the  property  from  that  date,  until  the  appointment  of  a 
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receiver  in  this  action ;  that  Fredericks  then  agreed  that 
Wilson  should  have  the  net  earmings  of  the  mill,  until  he 
WBS  repaid  all  aniQunts  advanced  by  him  over  what  Fred- 
ericks advanced;  that  Wilson  so  advanced  $3,000  more 
than  Fredericks  to  run  the  mill,  and  $8,000  in  gold  dust, 
flour  and  money  for  Fredericks  to  Davis,  besides  said  $9,000, 
for  all  of  which  he  was  entitled  to  a  lien  on  Fredericks'  half 
of  the  property ;  that  Davis  had  received  on  said  contracts 
$25,000,  which  fully  satisfied  them ;  that  Davis  knew  that 
Wilson  had  an  interest  in  the  -propettjj  and  refused  to 
receive  from  Wilson,  on  May  30,  1867,  the  sum  due  from 
Fredericks  to  Davis,  which  Wilson  then  tendered;  that 
Davis  and  Fredericks  conspired  together  to  prevent  Wilson 
from  pbtaining  a  deed  to  his  half  of  the  property ;  that 
Wilson  was  ready  to  pay  any  sum  that  was  due  from  Fred- 
ericks to  Davis  ;  that  Davis  had^  revoked  a  power  of  attor- 
ney to  Perkins,  to  execute  a  deed  to  Fredericks,  and  that 
Fredericks  had  executed  to  Davis  a  deed  of  his  interest  in 
the  property ;  and  that  Davis  had  a  deed  to  the  property 
from  the  sheriff  of  GktUatin  county,  and  that  said  deeds 
were  fraudulent. 

The  complaint  prayed  for  an  accounting  between  Wilson 
and  Davis,  and  that  Davis  and  Fredericks  be  compelled  to 
execute  a  <ieed  of  one-half  of  the  property  to  Wilson ;  that 
an  accounting  be  had  between  Wilson  and  Fredericks,  and 
that  Wilson  have  a  lien  on  Fredericks'  half  of  the  property 
for  the  amount  found  due  to  him  ;  that  the  trust  deed  to 
Perkins,  the  deed  from  Fredericks  to  Davis,  and  the  sheriff's 
deed  to  Davis,  be  adjudged  null  and  void ;  and  that  Wilson 
have  quiet  possession  of  his  half  of  the  property. 

On  March  8, 1869,  Davis  and  Perkins  fil^  their  answer 
to  this  complaint,  and  admitted  the  following  facts :  That 
on  January  80, 1887,  Davis  and  Fredericks  owned  the  prop- 
erty, and  that  Fredericks  made  the  two  contracts  for  flour 
and  gold  dust;  that  Fredericks  made  the  trust  deed  to 
Perkins ;  that  Davis  agreed  to  make  a  deed  of  his  half  of 
the  property  when  the  flour  and  gold  dust  were  delivered ; 
that  Davis  also  agreed  that  Fredericks,  on  giving  thirty 
Vol.  1—24 
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days^  uotiGe,  could  satisfy  thQ  oontracts  before  maturity ; 
and  that  Davis  had  execute  to  Perkins  a  power  of  attor- 
ney to  make  a  deed  of  the  property  to  Fredericks,  on  pay- 
ment of  the  contracts. 

The  answer  denied  that  Davis  ever  sold  or  delivered  the 
property  to  Fredericks ;  that  the  contracts  for  flour  and 
gold  dust  had  ever  been  satisfied ;  that  Wilson  became  the 
joint  owner  of  the  property  with  Fredericks;  that  the 
agreement  of  Wilson  and  Fredericks  aflfected  the  interests 
of  Davis  in  the  property ;  that  Wilson  ever  tendered  the 
sum  due  from  Fredericks  to  Davis ;  that  Davis  and  Fred- 
ericks ever  conspired  together  to  wrong  Wilson  ;  and  that 
Wilson  and  Fredericks  ever  had  possession  of  the  property. 

The  answer  alleged  that  Perkins  entered  into  the  posses- 
sion of  the  property  under  the  trust  deed  from  Davis ;  that 
on  December  8,  1867,  Davis  recovered  a  judgment  against 
Fredericks,  upon  his  confession  in  writing,  on  the  flour  con- 
tract, for  $7,368,  and  also  a  judgment  on  the  gold  dust  con- 
tract for  $16,502 ;  that  executions  were  issued  on  said  judg- 
ments, under  which  the  sheriff  of  Gallatin  county  sold  the 
property,  and  delivered  to  Davis  a  deed  thereof,  on  July  1, 
1868 ;  that  Wilson  had  full  knowledge  of  the  rights  of 
Davis  before  he  contracted  with  Fredericks  for  an  interest 
in  the  property;  that  Fredericks  owed  Davis  $17,882, 
besides  $6,600  damages;  and  that  Wilson  had  wrongful 
possession  of  the  property,  and  had  appropriated  the  pro* 
iseeds,  $14,700,  and  personal  property  valued  at  $6,000. 

The  answer  prayed  that  the  property  be  restored  to  de- 
fendants. 

On  April  16,  1869,  Fredericks  tiled  his  separate  answer, 
which  was  substantially  the  same  as  that  of  Davis  and  Per- 
kins, and  alleged  that  Wilson  agreed  to  pay  him  for  one- 
half  of  the  property  $0,000,  and  one-half  of  the  debt,  as 
well  as  interest,  due  from  Fredericks  to  Davis ;  and  that, 
by  mistake,  the  agreement  relating  to  the  pa^-ment  of  one- 
half  of  said  debt  was  omitted  in  the  writings. 

On  March  25, 1869,  the  court  by  agreement  of  the  parties; 
appointed  Cornelius  Hedges,  Esq.,  a  referee,  to  make  an 
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acooantiDg  between  Wilaon  and  Frederieks.  On  June  29, 
1869,  the  court,  by  agreement  of  the  pities,  appointed 
Henry  N.  Blake  a  referee,  to  report  the  amount  and  value 
of  the  flour  received  by' Davis  from  Fredericks  or  Wilson, 
or  both,  on  the  flour  contract ;  and  the  sum  that  would  Ji>e 
a  reasonable  attorney's  fee  in  this  cause,  for  foreclosing  and 
collecting  the  sura  due  on  the  trust  deed  of  Davis, 

On  March  26, 1869,  the  parties  agreed,  in  open  court,  that 
all  questions  of  fact  should  be  decided  by  the  court 

On  April  27,  1869,  Hedges,  referee,  reported  that  Wileau 
had  paid  Fredericks  $9, 000  as  purchase-money  for  one-haif 
of  the  Madison  mills ;  and  that  Fredericks  owed  Wilson 
$14,858.16,  for  the  payment  of  which  Wilson  was  entitled 
to  receive  the  net  eaj'nings  of  the  property.  The  cuurt, 
WxKBJESj  J.,  confirmed  this  report. 

On  July  5, 1869,  Blake,  referee,  reported  that  Davis  had 
received  ,on  the  flour  contract,  over  the  amount  credited 
thereon  (126  sacks),  650  sacks  of  XXX  flour,  worth  $6,460 ;  . 
and  that  a  reasonable  attorney's  fee  for  collecting  the 
amount  due  Davis  on  the  trust  deed  was  $1,600.  The 
court,  Wabrbn,  J.,  confirmed  this  report. 

On  July  29,  1869,  the  court,  Wabren,  J.,  rendered  judg- 
ment, and  signed  a  decree  in  favor  of  Wilson,  and  defend- 
ants appealed. 

The  opinion  contains  the  other  facts. 

WooLFOLK  &  Toole,  for  appellants. 

The  court  faUed  to  find  on  material  issues  in  the  plead* 
ings.  Wilson  asks  no  relief  from  the  contract  he  has  set 
out,  but  demands  a  specific  performance  from  Davis-  The 
alleged  tender  by  Wilson  to  Davis  was  not  made  after  giving 
thirty  days'  notice,  according  to  the .  agreement  between 
Davis  and  Fredericks,  and  was  void. 

The  court  does  not  find  that  there  was  collusion  between 
Davis  and  Fredericks  to  defraud  Wilson.  A  fraudulent  set- 
tlement between  Davis  and  Fredericks  as  to  Wilson  is  not 
sufficient  proof  of  fraud.  The  settlement  must  have  been 
with  intent  to  defraud  Wilson. 
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Material  allegations  of  the  complaint^  which  are  denied 
by  the  answer  and  not  found  by  the  court,  are  equivalent 
to  a  finding  for  the  defBudant  Wilson  cannot  be  subro- 
gated to  the  rights  and  equities  of  l)avis.  Davis  cannot  be 
compelled  to  give  up  a  good  contract  to  one  who  acquirer 
an  interest  in  the  property  with  a  full  knowledge  of  all  the 
facts.  Davis  can  let  his  demand  run  untQ  barred  by  the 
statute  of  limitations. 

Davis  does  not  seek  to  foreclose,  and  asks  no  affirmative 
relief.  There  could  be  no  accounting  between  Wilson  and 
Davis  on  account  of  contracts  between  Davis  and  Freder- 
icks, in  which  there  was  no  privity  between  Wilson  and 
Davis. 

The  decree  of  the  court  relieves  Wilson  in  the  absence 
of  any  prayer  for  relief,  and  in  the  fiu^  of  his  prayer  for  a 
specific  performance  of  the  contract;  and  against  the  plaia 
terms  of  the  contract. 

The  advances  made  by  Wilson  to  Davis  and  otherwise,. 
by  express  agreement,  were  to  become  a  lien  on  the  prop* 
erty,  and  were  not  payable  until  they  were  made  from  the 
earnings  of  the  mill.  Wilson  could  acquire  no  rights  in 
the  property  that  were  not  subject  to  those  of  Davis. 

The  court  erred  in  not  allowing  Davis  interest  upon  interest,, 
according  to  the  contract,  which  Wilson  brings  this  suit  to 
compel  Davis  to  perform.  This  amounts  to  $6,424.  Wil- 
son cannot  pray  for  relief  from  one  part  of  an  agreement 
and  demand  a  specific  performance  of  the  other  part.  The 
court  cannot  compel  a  party  to  sell  property  for  a  consid- 
eration against  his  will.  A  third  party  can  make  no  such 
plea  after  purchasing  with  a  knowledge  of  the  contract 
Specific  performance  on  one  side  requires  it  on  the  other. 

Wilson  must  receive  what  Frederick^  owes  him  from  the 
net  earnings  of  the  mill  and  in  no  other  way.  He  made 
this  contract  and  must  stand  upon  it.  There  is  no  finding 
that  the  net  earnings  of  the  property  would  not  liquidate 
Wilson's  demand. 

The  court  erred  in  ordering  a  sale  of  the  property  and 
the  payment  of  the  proceeds  to  Wilson.    This  works  B,n 
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injustioe  to  Fredericks,  who  loses  Ms  property,  th^  net  earjo. 
ings  of  which  should  pay  his  debt  to  Wilson.  It  is  an 
unauthorized  violation  of  the  spirit  and  terms  of  the  con- 
tract. Wilson  could  not  have  the  interest  of  Fredericks  sold 
to  satisfy  a  partnership  debt  in  this  way,  for  each  partner 
has  an  interest  in  the  proceeds.   Civil  Prao.  Act,  §  264,  et  seq. 

The  appeal  in  this  case  stayed  the  sale  of  the  property. 
It  was  in  the  custody  of  the  law.  Wilson,  purchasing  with 
full  knowledge  of  the  facts,  cannot  obtain  relief  from  a  con- 
tract as  usurious,  as  he  does  not  plead  the  same.  Ohio  & 
M.  jB.  B.  Oo.  v.  KaS9on,  37  N.  Y.  218  ;  Canneoticut  v.  Jack- 
soTiy  1  Johns.  Ch.  14;  Kellogg  v.  Hickockyl  Wend.  621 ; 
Sands  v.  Ohwrch,  2  Seld.  347 ;  De  Wolf  v.  Johnson,  10 
Wheat  392 ;  MerriUs  v.  LoWj  9  Cow.  66 ;  Beach  v.  Fulton 
Bcrnk,  3  Wend.  678 ;  Grem  v.  Oomlkmd,  10  Cal.  817. 

The  court  should  have  allowed  Davis  an  attorney's  fee. 
The  referee  reported  tiie  amount. 

Respondent  cannot  show  a  case  where  the  plaintiff,  in  an 
action  to  compel  the  specific  performance  of  a  contract  to 
convey  real  estate,  is  relieved  for  any  cause  from  part  of  the 
purchase-money  and  yet  obtained  a  decree  of  title.  Courts 
of  equity  do  not  make  a  contract  for  parties  and  enforce  it 
against  their  will. 

No  insolvency  is  charged  against  Fredericks,  and  there  is 
no  necessity  for  interfering  between  Davis  and  Fredericks. 
It  is  not  charged  that  Wilson  is  not  amply  secured,  and  the 
contracts  cannot  be  carried  out  according  to  the  intention 
of  the  parties. 

W.  F.  SAKBSBSy  WosD  &  Spkatt  boA  G.  Mat,  for  re- 
qiondent 
No  brief  on  file. 

EjfOWLB,  J.    Although  exceptions  were  taken  to  the 
findings  of  the  reports  of  the  referees  in  this  case,  the  tes 
timony  upon  which  they  based  their  findings  is  not  made  a 
pait  of  the  record  in  this  court.    Hence  we  cannot  review 
them ;  and  they  must  stand  as  true.    No  exceptions  appear 
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in  the  record  to  the  findings  of  fact  by  the  court  below. 
These  also  then  must  stand  as  true.  There  are  no  specifica 
tions  in  the  record  of  errors  committed  in  rendering  the 
decree  by  the  court  below.  This,  however,  was  not  objected 
to  by  counsel  for  respondent ;  and  waiving  this  objection 
the  only  points  we  can  consider  are  those  which  appellants 
have  presented  in  their  brief,  and  which  appear  on  the  fece 
of  the  records. 

It  appears  from  the  findings  of  the  court  below,  and  the 
referees  in  this  cause,  that  Davis  contracted  to  sell  Freder- 
icks an  undivided  one-half  of  the  Madison  mills,  4)ogeth^ 
with  the  land  upon  which  the  same  was  situated,  and  all  the 
appurtenances  thereto  attached,  together  with  some  per- 
sonal property.  That  to  secure  the  contract  price  for  said 
property  Fredericks  executed  and  delivered  to  Davis  his  two 
promissory  notes,  one  for  flour  and  the  other  for  gold  dust, 
and  to  secure  the  payment  of  these  executed  and  delivered 
to  Perkins  his  deed  of  trust  for  the  benefit  of  Davis  on  the 
said  mill  property. 

Subsequent  to  this  Fredericks  contracted  to  sell,  and  did 
sell  to  Wilson  an  undivided  one -half  of  said  property  ;  and 
m  pursuance  with  said  contract  Wilson  and  Fredericks  en- 
tered into  the  joint  possession  of  said  property. 

Fredericks  after  this  sale  to  Wilson  confessed  two  judg- 
ments on  the  aforesaid  promissory  notes,  in  Meagher  county, 
in  favor  of  Davis.  The  court  below  set  these  two  judgments 
aside  as  a  fraud  upon  the  rights  of  Wilson. 

All  title  that  Davis  may  have  acquired  to  said  property 
by  virtue  of  a  sale  thereof  under  these  judgments  failed  in 
consequence  of  the  annulling  the  said  judgments.  The 
deed  from  Fredericks  and  wife  to  Davis  the  court  also 
declared  fraudulent  and  void.  Appellants  make  no  point 
upon  these  rulings  in  their  brief.  And  if  they  did,  there 
cannot  be  any  doubt  from  the  report  of  the  referee,  Blake, 
that  sufficient  does  appear  to  have  fully  warranted  the  court 
fn  so  setting  the  smaller  of  said  judgments  aside  for  that 
cause,  and  that  defendant,  Davis,  was  not  in  the  least  dam* 
aged  by  the  setting  aside  of  the  other,  as  this  court  has  hel<l 
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that  judgments  bear  only  ten  per  cent  interest ;  and  as  any 
rights  Davis  acquired  to  said  property  by  a  sale  thereunder 
was  in  subordination  to  Wilson's  rights.  Daris  knew  of 
Fredericks'  sale  to  Wilson ;  «nd  hence  as  to  his  rights^  the 
sale  by  Fredericks  to  him  (Davis)  was  a  fraud.  It  was  an 
attempt  by  Fredericks  to  convey  what  he  had  parted  with. 
All  that  is  left  for  this  court  to  consider  then,  is  the  rights  of 
the  several  parties  to  this  action  under  the  contract  of  sale 
from  Davis  to  Fredericks,  the  deed  of  trust  to  Perkins,  and 
the  contract  of  sale  by  Fredericks  to  Wilson.  Considerable 
is  said  in  the  brief  of  appellants  in  regard  to  the  right  of 
Wilson  to  be  subrogated  to  the  rights  of  Davis. 

The  decree  entered  by  the  court  below  does  not  purport 
to  do  this.  It  allows  Wilson  to  pay  off  the  incumbrance 
against  the  joint  property  of  Fredericks  and  Wilson.  This 
is  no  novel  right,  but  one  which  the  law  clearly  guarantees. 
It  also  decrees  that  the  amount  paid  by  Wilson  in  ex- 
cess of  that  paid  by  Fredericks  shall  be  a  lien  upon  their 
joint  property.  It  would  appear  from  the  contract  between 
Fredericks  and  Wilson,  which  is  a  part  of  this  record,  that 
these  parties  had  been  clearly  partners,  and  that  this  property 
was  partnership  property.  The  law  gives  to  each  partner  a 
lien  upon  the  joint  effects  of  the  partnership  for  any  excess 
over  his  partner  which  he  has  contributed  to  their  joint  busi- 
ness, and  to  preserve  their  joint  property.  It  decreed  that 
upon  the  payment  to  Davis  of  the  amount  for  which  he  con- 
tracted to  seU  said  property  to  Fredericks,  together  with  five 
per  cent  interest  per  month  thereon,  without  any  interest 
upon  interest,  Davis  should  make  a  conveyance  to  Freder- 
icks. Wilson  having  by  law  a  lien  upon  whatever  interest 
Fredericks  had  in  said  property,  could  properly  demand 
of  Davis  a  conveyance  to  Fredericks  of  an  undivided  one- 
half  of  said  property,  upon  his  receiving  what  he  was  legally 
entitled  to  under  the  contract  to  sell  the  same. 

This  brings  us  to  the  consideration  of  the  question  of  how  i 
much  Davis  was  entitled  to  receive  of  Fredericks,  or  his 
grantee  before  he  'could  be  compelled  to  make  a  deed  to 
said  property:    The  note  given  by  Fredericks,  payable  in 
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gold  dust  or  its  equivalent  in  United  States  treasuty  notes, 
to  secure  the  payment  of  part  of  the  purchase-money  for 
said  property,  stipulated  that  the  principal  should  bear  live 
per  cent  interest  per  month,  payable  monthly ;  and  that^  if 
this  interest  should  not  be  paid  when  it  fell  due,  then  this 
interest  should  bear  the  «ame  rate  of  intei^est  as  the  princi- 
pal. The  court  below  refused  to  allow  this  interest  upon 
interest.    This  is  assigned  as  error  in  appellanf  s  brief. 

It  seems  to  be  a  well-settled  principle,  in  courts  of  equity, 
not  to  allow  interest  upon  interest  where  the  contract  to  pay 
the  same  was  made  at  the  time  of  the  original  contract,  and 
before  any  interest  had  become  due,  where  the  payee  seeks 
to  enforce  such  a  contract,  although  a  stipulation  to  that 
effect  would  not  vitiate  the  original  contract.  Selleck  v. 
FreTvch^  Am!  Lead.  Cases,  684. 

If  Davis,  then,  would  not  be  entitled  to  demand  of  Fred- 
ericks interest  upon  interest,  if  he  sought  to  collect  the 
same  and  to  enforce  his  lien  ui)on  said  property,  there  is 
no  reason  for  requiring  Fredericks  or  Wilson  to  pay  hiur 
more  than  he  could  recover,  before  they  could  demand  of 
Davis  a  cancellation  of  the  deed  of  trust  at  least. 

It  is  claimed,  however,  that  it  would  be  inequitable  to 
compel  Davis  to  convey  his  property  for  less  than  he  had 
agreed  to.  That  a  court  of  equity  migTit  think  it  inequita- 
ble to  compel  Fredericks  to  pay  compound  interest,  if 
Davis  sought  to  collect  the  same,  and,  upon  application, 
might  relieve  Fredericks  of  this  contract  as  oppressive  and 
unconscionable,  but  that  they  cannot  say  to  Fredericks  you 
need  not  pay  what  you  agreed  to,  and,  to  Davis,  you  must 
convey  your  property  for  less  than  you  agreed. 

In  law,  what  did  Fredericks  agree  to  pay  Davis  for  this 
property,  and  what  did  Davis  agree  to  convey  it  for  % 

Interest  upon  interest  was  not  allowed  at  common  law, 
although  awarded  by  a  special  contract  to  that  effect. 
Pars,  on  Bills  &  Notes,  vol.  2,  p.  891 ;  JSenssdaer  Glass 
Factory  v.  Reid  et  al.j  5  Cow.  609. 

It  was  considered  a  violation  of  the  laws  of  God,  and 
contrary  to  good  conscience ;  although  an  English  statute 
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was  ^laotedy  prpMhitiiig  all  interest  above  a  certaiB  amoast. 
This  left  it  to  parties  to  agree  to  any  interest  less  than  that 
amount. 

It  was  thought  better,  perhaps,  that  a  sxnall  interest 
should  be  collected  legally,  than  that  a  large  interest  should 
be  ooUeoted  illegally  and  by  evasive  means.  This  statute, 
however,  was  never  construed  by  the  English  courts  as 
allowing  compound  interest  in  any  amount.  The.  current 
of  En^sh  authorities  are  adverse  to  allowing  compound 
interest.  The  only  modification  which  this  English  statute 
of  Henry  the  VIII,  before  referred  to,  made  then  in  the 
common  law,  was  to  allow  simple  interest,  when  agreed  to 
by  the  parties,  for  any  amount,  not  to  exceed  ten  pefr  centum 
per  annum.  Thus  stood  the  common  law,  I  think,  when 
this  government  became  independent.  The  legislative 
assembly  of  this  Territory  have  enacted,  "That  the  com- 
mon law  of  England,  so  far  as  the  same  is  applicable  and 
of  a  general  nature,  and  not  in  conflict  with  special  enact- 
ments of  this  Territory,  shall  be  the  law  and  the  rule  of 
decision,  and  shall  be  considered  as  of  full  force,  until 
repealed  by  legislative  authority."-  See  Laws  of  Montana 
Territory  for  1864,  p.  366. 

This  rule  of  the  common  law  is  certainly  applicable,  aad 
of  a  general  nature.  If  we  turn  to  the  American  rule,  in 
relation  to  this  question,  I  think  we  must  arrive  at  the  same 
conclusion.  In  this  country  the  right  to  collect  interest  has 
been  made  legal  by  usage  and  the  decisions  of  the  courts. 
Pars,  on  Bills  &  Notes,  vol.  2,  p.  392.  And  I  may  add, 
in  some  States  by  statute.  Only  such  interest  should  be 
allowed,  then,  as  is  warranted  by  usage  and  legal  adjudi- 
cations, or  by  statute.  I  think  I  am  safe  in  saying,  that  no 
universal  custom  exists  throughout  the  United  States  to 
allow  compound  interest  Many  of  the  States  have  enacted 
special  statutes,  prohibiting  it.  Hare  and  Wallace,  in  their 
notes  to  the  case  of  SeUecJe  v.  FrencTi^  Am,  Lead  Cases, 
588,  say,  that  the  better  opinion  is,  that  at  law  compound 
interest  should  be  allowed. 

Parsons  on  Bills  &  Notes,  vol.  2,  p.  424,  says,  that,  in  the 
Vol.  I— 25. 
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present  state  of  the  authorities,  it  can  hardly  be  supposed 
that  a  bargain  for  compound  interest  would  be  enforced. 

In  the  case  of  Cox  v.  Smith  etal.^l  Nev,  169,  the  court 
says  that  it  could  find  but  two  cases  where  courts  of  law 
had  allowed  compound  interest,  and  one  of  these  was  after- 
ward overruled.  That  in  New  York  suid  Massachusetts  the 
current  of  authorities  are  all  against  it  ' 

It  will  be  seen  by  these,  authorities  that  there  is  a  conflict 
of  opinion  upon  this  subject  in  the  United  States.  Which* 
ever  way  the  preponderance  of  authority  may  be,  the 
means  afforded  me  for  the  investigation  of  the  subject  will 
not  warrant  me  in  saying.  I  am  sure,  however,  that  the 
current  of  American  authorities  have  not  been  so  general 
as  to  warrant  any  one  in  saying  that  the  old  common^'iaw 
rule  has  been  set  aside,  and  an  American  common  law  es- 
tablished upon  this  subject.  It  is  conceded,  everywhere, 
that  the  rule  in  equity  courts  is  adverse  to  the  allowing  of 
such  interest. 

This  is  an  action  in  equity.  Whatever  may  have  been 
the  reasons  that  induced  equity  courts  to  refuse  to  allow 
compound  interest,  they  have  declared  that  such  interest  is 
illegal ;  or,  in  other  words,  courts  of  equity  have  held  fast 
to  the  common-law  rule  upon  this  subject,  and  in  nowise 
have  changed  it ;  and  we  mast  hold  that  such  is  the  law, 
unless  it  has  been  changed  by  the  statutes  of  this  Territory. 

The  third  section  of  the  act  upon  interest,  in  this  Terri- 
tory, reads  as  follows:  "The  parties  to  any  bond,  bill, 
promissory  note  or  other  instrument  of  writing,  may  stipu- 
late therein  for  a  greater  or  higher  rate  of  interest  than  ten  per 
cent  per  annum,  and  any  such  stipulation  contained  in  any 
such  instrument  of  writing  may  be  enforced  in  any  court 
of  law  or  equity  of  competent  jurisdiction  in  this  Territory.'' 

This  evidently  contemplates  simple  interest  If  the  stat- 
ute had  said,  parties  to  written  instruments  should  not  stipu- 
late for  any  higher  or  greater  rate  of  interest  than  ten  per 
cent  per  annum,  the  same  question  as  to  compound  interest 
would  be  left  open.  Compound  interest  is  interest  upon 
interest.     The  rate  of  interest  which  the  law  may  aJlov 
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does  not  affect  this  question.  In  the  case  of  The  Rensselaer 
Glass  Fdctory  v.  Beidy  5  Cow.  609,  Senator  Spencer  says : 
"  That  in  Kew  York  the  statute  on  interest  is  negative,  pro- 
hibitory of  interest  being  taken  above  a  certain  rate."  It 
does  not,  in  terms,  prohibit  compound  interest ;  yet,  both 
the  courts  of  law  and  equity  have  held,  in  that  State,  that, 
though  this  statute  authorized  parties  to  agree  to  any  rate 
less  than  that  prohibited,  it  did  not  authorize  agreements  on 
compound  interest 

The  case  of  Oox  9.  Smith  et  al^  1  Nev.  169,  holds  that  a 
statute  of  Nevada,  similar  to  this  one,  does  not  warraat 
compound  interest. 

And,  as  before  remarked,  the  statutes  of  England  are  only 
prohibitory  of  certain  interest  above  a  certain  rate,  and  left 
it  to  parties  to  agree  to  a  less  rate  of  interest,  and,  in  terms^ 
did  not  prohibit  compound  interest ;  yet,  the  current  of 
English  authorities  is  adverse  to  allowing  any  thing  but  sim-, 
pie  interest,  when,  as  in  this  case,  the  contract  was  made  at 
the  time  of  the  original  contract.  The  term,  rate  per  cent, 
wliether  used  at  common  law  or  in  statutes,  so  far  as  I  have 
been  able  to  learn,  signifies  so  much  per  cent  on  the  princi- 
pal   THat  term,  used  in  this  statute,  must  be  so  construed. 

Xt  18  tnen  determined  that  compound  mterest  is  not  war- 
i-anted  by  law.  Parties  who  make  Contracts  are  x>resumed 
to  know  the  law,  and  that  they  make  their  contracts  in 
direct  reference  to  it.  Davis  and  Fredericks  it  must  be  con- 
ridered,  then,  knew  the  law  did  not  allow  compound  inter- 
est, and  that  the  agreement  made  therefor  was  not  war- 
ranted by  law,  and  would  not  be  enforced. 

Davis,  then,  in  contemplation  of  law,  did  not  contract  to 
sell  his  one-half  of  said  property  for  any  more  than  the 
amount  specified  m  said  notes,  together  with  simple  interest 
on  the  gold  dust  note.  There  was  nothing  then  inequitable 
in  compelling  him  to  convey  this  property  for  the  full 
amount  of  said  notes,  together  with  simple  interest  on  the 
gold  dust  note,  as  per  agreement  therefor.  I  do  not  think 
it  was  necessary  for  Wilson  to  set  forth  that  this  transaction 
was  tainted  with  compound  interest,  and  ask  relief  there 
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from  in  this  action.  The  same  principle  is  not  ioTolvec 
in  usury.  For  the  taking  of  usury,  the  statute  genen 
appends  some  penalty.  The  statute  whioli  creates  this  ] 
alty  must  be  set  up  before  the  penalty  can  be  exaoi 
Here,  however,  the  question  was  presented  to  tie  coi 
How  much  was  Daris  legally  entitled  to  recover  J 

It  appeared  upon  the  foce  of  the  note  that  it  contai 
a  contract  for  compound  interest 

It  certainly  could  not  have  been  necessary  for  plaintil 
point  out  this  fact  to  the  court.  It  certainly  could  not 
piesamed  that  a  court  could  not  observe  this  fact  with 
it  was  specifically  pointed  out  to  it  by  an  allegation  in 
pleadings.  It  is  a  well-known  rule  in  pleadings  that  a  pf 
may  allege  facts  which  show  that  he  is  not  entitled  to 
cover.  Had  Davis  been  paid  all  that  he  was  entitled  to, ; 
had  he  brought  a  suit  for  the  compound  interest  agreec 
be  paid,  and  the  complaint  expressed  this,  it  would  not  h 
been  necessary  for  Fredericks  to  have  filed  an  answer, 
ting  up  that  it  was  compound  interest. 

A  general  demurrer  to  the  complaint  would  have  rai 
die  issue,  whether  he  was  legally  entitled  to  recover  it, 
ting  forth  that  the  complaint  did  not  st^te  focts  snfficien 
constitute  a  cause  of  action.  The  defect  would  be  ont 
such  a  nature,  that  even  a  failure  to  demur  wonld  not  wi 
it.  It  could  be  raised  at  any  time,  for  it  would  show  n 
its  face  that  there  was  no  l^al  couEdderation  to  support 
agreement  to  pay  it. 

In  this  case,  the  part  of  the  contract  which  stipulates 
compound  interest  is  capable  of  being  separated  fhjm 
rest  of  the  contract,  and  as  to  this  the  court  was  wairai 
in  saying  there  was  no  legal  consideration  to  supporl 
There  is  one  thing  to  be  noticed  in  this  action.  Davis  c 
not  ask  to  be  relieved  from  the  contract  to  convey,  il 
cannot  receive  compound  interest,  but  stands  upon  his  ( 
tract,  and  asks  for  the  complete  fulfillment  of  it  before 
conveys.  The  case  might  present  a  different  phase,  if  D; 
should  have  asked  to  be  relieved  of  the  contract,  and 
tendered  what  he  had  received  thereon.    There  is  notl 
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in  the  point  that  Davis  did  not  receive  proper  notice  of  Wil- 
son's intention  to  pay  off  said  notes.  Long  before  the  plead- 
ings were  filed,  upon  which  the  case  was  finally  tried,  the 

record  shows  that  these  notes  had  become  dne.    The  notice 

•  

required  by  the  contract,  between  Davis  and  Fredericks^ 
was  to  be  given  before  the  notes  became  due.  Appellants 
complain  because  Perkins  was  not  allowed  to  retain  posses- 
sion of  the  property.  This  might  have  been  a  joint  cause 
of  complaint,  on  the  part  of  both  Davis  and  Perkins,  before 
the  final  adjudication  in  this  matter,  and  the  decree  of  the 
court,  giving  Davis  all  his  legal  rights.  When  the  court 
had  provided  for  the  payment  of  the  debt  to  Davis,  and  the 
cancellation  of  the  deed  of  trust,  it  could  not  provide  any 
thing  in  relation  to  the  restoration  of  the  possession  of  said 
property  by  Perkins,  in  accordance  with  the  terms  of  said 
deed  of  trust. 

The  decree  of  the  court,  ordering  the  sale  of  the  property 
in  controversy,  before  Davis  was  paid  the  full  amount  the 
court  found  due  against  him,  was  perhaps'a  little  irregular 
as  to  Davis,  yet,  the  irregularity  is  not  one  that  should  occa- 
sion a  reversal  of  the  decree. 

The  decree  in  no  instance  orders  Davis  to  convey  the 
interest  held  in  his  name  until  he  received  the  full  amount 
due  him,  and  the  sale  of  the  property  could  in  no  manner 
affect  his  rights. 

It  made  no  difference  with  Davis  from  what  legal  source 
he  was  paid  the  amount  due  him.  The  court  might  have 
reasonably  inferred  that  the  small  amount  it  had  found  due 
Davis  would  surely  be  paid  out  of  the  sale  of  this  property, 
upon  which  he  had  the  deed  o'f  trust,  and  that  it  was  not 
necessary  that  the  cause  should  remain  longer  in  litigation. 
As  it  treated  the  answer  of  Davis  as  a  cross  bill,  the  sale  of 
the  undivided  one-half  of  said  property  for  that  purpose 
was  certainly  proper.  As  between  Fredericks  and  Wilson 
it  was  proper  that  this  property  should  be  sold.  The 
appellants  complain  that  by  the  articles  of  partnership 
between  Fredericks  and  WUson,  the  excess  of  fundu 
either  contributed  to  the  firm  was  to  be  paid  by  the  com- 
pany out  of  the  net  earnings  of  the  mill.    From  the  find- 


198  WiLSOK  c  Davis.  [Aug.  T.. 

iDgs  of  the  oourt  it  would  appear  that,  in  pursuance  of  the 
articles  of  copartnership,  Fredericks  and  Wilson  conducted, 
for  some  time  at  least,  the  business  for  which  the  partner- 
ship was  formed.  There  was  no  issue  presented  in  the 
pleadings  that  required  the  court  to  find  whether  or  when 
this  partnership  had  been  terminated,  if  at  all.  It  would 
seem  that  the  plaintiff  in  his  pleadings  regards  the  partner 
ship  terminated,  and  Fredericks  alleges  in  his  answer  that 
it  was  never  formed. 

Taking  the  findings  of  the  referee,  Hedges,  and  those  of 
the  court,  in  connection  with  the  articles  of  copartnership, 
which  are  a  part  of  the  record  made  so  by  Fredericks,  there 
cannot  be  much  doubt  but  that  for  a  time  the  partnership 
did  exist.  The  court  may,  however,  have  properly  consid- 
ered that  the  partnership  had  been  terminated  before  the 
commencement  of  this  action. 

There  was  no  time  specified  for  the  duration  of  the  partner- 
ship. Either  party  could  terminate  it  by  giving  proper  no- 
tice, or  the  termination  might  be  inferred  from  the  conduct 
of  the  parties.    Story  on  Part.  272. 

There  was  enough  in  the  conduct  of  Fredericks  to  justify 
the  court  in  taking  the  view  that  the  partnership  had  been 
dissolved.  When  the  partnership  was  dissolved  the  stipu- 
lation above  referred  to  was  annulled.  Fredericks,  while 
refusing  longer  to  continue  the  partnership,  cannot  demand 
of  Wilson  to  carry  out  the  stipulations  of  the  articles  which 
made  the  copartnership.  When  the  partnership  was  dis- 
solved no  company,  in  accordance  with  this  stipulation,  was 
left  to  pay  Wilson  for  his  advances  out  of  the  net  earnings 
of  the  said  mill.  As  far  as  Fredericks  and  Wilson  are  con- 
cerned, the  court  undoubtedly  treated  this  as  an  action  to 
wind  up  the  aflkirs  of  the  partnership  which  had  already 
been  dissolved,  and  to  give  each  his  due  rights  in  the  part 
nership  assets.  This  could  be  done  only  by  a  sale  of  tht 
property  belonging  to  the  firm,  which  is  the  usual  practice 
of  courts  of  equity  in  such  cases. 

Appellants  also  claim  that  Davis  should  have  been  allowed 
a  reasonable  attorney's  fee  in  collecting  what  the  court 
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found  due  him.  The  only  allegation  in  defendant  Davis' 
answer,  or  cross-bill,  which  would  warrant  the  court  in 
awarding  the  same,  is  the  one  after  he  had  alleged  the 
amount  due  him  on  the  notes  for  the  sale  of  said  property, 
which  is  as  follows:  "Besides  the  sum  of  six  thousand 
five  hundred  dollars  damages,  and  expenses  incurred  in 
attending  to  and  protecting  the  rights,  remedies  and  equities 
of  said  Davis  in  and  about  the  premises  which  said  Freder- 
icks stipulated  and  agreed  to  pay  and  refund  to  said  Davis, 
before  said  Davis  was  r^uired  to  make  a  deed  to  said  prop- 
erty." 

In  the  first  place  this  allegation  is  not  specific  enough  to 
warrant  the  court  in  awarding  any  damages  or  any  remu- 
neration for  expenses.  It  would  be  necessary  for  the  an- 
swer to  show  wherein  Davis  had  been  damaged,  and  also 
what  expenses  and  costs  he  had  incurred  in  protecting  his 
rights.  It  is  not  enough  for  a  man  to  say  he  has  incurred 
costs  and  expenses  in  protecting  rights.  What  the  law  re- 
quires of  a  party  is  to  show  for  what  he  had  incurred  these 
expenses  and  costs-  The  terms  "rights,"  "remedies"  and 
^^  equities  "  have  no  such  determined  meaning  in  a  pleading 
us  goods,  wares,  merchandise  and  chattels. 

In  the  next  place  the  replication  to  this  answer  does  pur- 
port to  put  in  issue  this  allegation,  and  although  the  denial 
may  be  said  to  be  defective,  perhaps,  no  objection  was  taken 
to  it,  however.  Hence,  if  the  court  failed  to  find  upon  this 
issue,  it  will  be  supposed  that  Davis  failed  to  establish  it. 

This  court  cannot  now  consider  whether  or  not  the  order 
of  sale  of  the  court  was  stayed  by  the  bond  filed.  What 
this  court  is  required  here  to  determine  is,  whether  or  not 
the  decree  of  the  court  below  should  be  affirmed. 

Decree  of  the  court  below  is  affirmed. 

Exceptions  overruled. 
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Ayleswobth,  respondent,  v.  Reeoe  et  al.,  appellants. 

Cask  affibmsd  rsi.atino  to  jttbt  x.a.w.  The  case  of  KUin9dHnidi  y.  Ihui^piky* 
anU^  p.  118,  deoiding  that  three-fourths  of  a  jaiy  oannot  find  a  yerdlot  If 
oommon-law  aotions,  where  the  value  at  oontroverqr  exoeedt  $20,  afBnned. 

Appeal  from  the  Mrst  District^  Madison  County. 

This  action  was  tried  by  a  jury  in  the  district  court,  in 
May,  1889,  and  nine  of  the  jury  retulned  a  verdict  for  plain- 
tiff, for  $800.  Three  jurymen  dissented.  The  court,  Wae- 
REK,  J.,  entered  judgment  on  the  verdict,  and  defendants 
appealed. 

The  decision  upon  one  exception  renders  unnecessary  a 
statement  of  the  facts. 

H.  N.  Blake,  for  appellants. 

Word  &  Spratt,  for  respondent. 

Stkes,  J.  This  was  an  action  for  damage  for  breach  of 
contract,  plaintiff  alleging  that  defendants,  in  consideration 
that  he  would  build  an  arastra  for  crushing  quartz,  agreed 
to  deliver  to  him  one  hundred  tons  of  good  gold  bearing 
quartz ;  that  he  built  the  arastra,  but  defendants  failed  to 
deliver  the  quartz. 

Defendants  denied  the  allegations  of  the  complaint  The 
case  was  tried  before  a  jury  at  the  May  term  of  the  Madison 
county  district  court,  and  a  verdict  found  for  the  plaintiff 
for  $800,  which  verdict  was  signed  by  nine  jurymen  only. 
Judgment  was  rendered  on  the  verdict,  and  the  defendants 
excepted  to  the  verdict  and  judgment,  for  the  reason  that  it 
was  not  the  verdict  of  twelve  men  but  of  nine. 

The  question  presented  is,  whether  the  judgment  is  erro- 
neous, being  rendered  on  a  verdict  of  nine  jurymen,  and 
no  consent  of  parties  that  the  case  should  be  tried  by  less 
than  twelve.  This  court  has  decided  in  the  case  of  Klein-^ 
Schmidt  et  al.  v.  Dunphy  et  al.^  that  so  much  of  the  law 


1870.]  OoMANOflE  MlNIKd  OO.   V.   BUMLBT.  301 

of  1869,  passed  by  the  legislative  assembly,  as  provides  that 

tbi»e-foajrthB  of  a  jj^y  may  find  a  verdiot  in  commoa-law 

actions,  is  unconstitational  and  void. 

The  judgment  most  be  reversed,  and  cause  remanded  for 

new  trial. 

JvdffmejU  reversed. 


CioMAiTomfi  Mnnira   OoMPAiinr,  respondent,  v.  Buklst 

et  al.y  appellants. 

pRAcnos  --^udomeni  entarsd  at  mtoeudkio  term.  Judgmeat  <Mui  be  entered  on 
a  yerdiot  at  a  term  of  the  oourt  saoeeeding  that  la  whioh  it  was  found  bj 
the  jury,  if  the  olerk  has  failed  to  enter  the  same. 

PBAonoB — judgment-^ court  can  amend.  The  oourt  can  amend  a  judgment 
at  a  term  snoeeeding  that  in  whioh  it  was  entered,  by  inserting  the  names 
of  the  defendants  that  were  speoifled  in  the  verdiot. 

^RA.cnoK'— judgment  against  defendants  indtviduaUy,  Judgment  oan  be  en- 
tered against  defendants  individually,  who  are  named  and  desoribed  in  the 
oomplalnt  as  a  certain  comi>any,  although  they  are  not  members  of  it,  if 
the  jury  finds  that  they  are  liable  individually, 

A'ppeal  frwn  the  Second  District j  Deer  Lodge  County. 

TiBN  persons,  who  described  themselves  individually  and 
as  doing  business  under  the  style  of  the  Comanche  Mining 
Oompany,  commenced  this  action  on  February  26,  1868, 
against  "C.Rumley,  Louis  Bugher,  Peter  Rea,  H.  Comly 
and  other  parties  unknown  to  these  plaintiffs,  who  are 
doing  mining  business  under  the  iirm  name  and  style  of  the 
Rumley  and  Bugher  Mining  Company,"  in  the  district 
oourt  for  Deer  Lodge  county.  On  October  8,  1868,  Peter 
H.  Rea  and  Harry  B.  Comly  filed  an  answer.  Rumley  and 
Bugher  also  answered  on  the  same  day. 

The  cause  was  tried  in  May,  1869,  and  the  jury  returned 
{he  following  verdict,  which  was  filed  by  the  clerk  of  the 
oourt  on  May  26,  1869. 

^^  John  Edwards,  Daniel  Brown,  Duncan  Cameron,  GFeorge 
Oaulderwood,  Beiigamin  Franklin,  Nathaniel  Heil,  H.  P 
Vol.  I.  —  26. 
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Drennin,  Homer  Cogswell,  Emanuel  Brown,  John  Gerber^ 
who  are  doing  a  mining  business  under  the  firm  name  and 
style  of  the  OamancTie  Mining  Company^  plaintiffs,  v. 
G.  Bv/mley^  Louis  Bugher^  Peter  Sea  and  E.  Oomly. 

We,  the  jury,  find  for  the  plaintiffs  and  against  the 
defendants  for  the  possession  of  claims  Nos.  one  (1),  two 
(2),  three  (3),  four  (4)  and  five  (5)  west  from  discovery, 
together  with  discovery  claim  and  claim  No.  one  (1),  east 
from  discovery,  on  the  Comanche  Extension  Lode,  as  de- 
scribed in  plaintiff' s  complaint,  and  assess  their  damage  at  ^ 
one  ($1)  dollar." 

The  jury  also  returned  thdr  findings  upon  fourteen  issues, 
which  were  submitted  by  the  court,  and  found  that  the- 
Rumley  and  Bugher  Mining  Company  was  composed  of  C. 
Rumley  and  L.  Bugher. 

At  the  next  term  of  the  court,  in  September,  1869,  the 
following  judgment  was  entered  on  the  verdict : 

"Tebmtory  of  Montana,         I 
Deer  Lodge  County.  \ 

"  In  the  Second  JvMcial  District  Court : 

"CoMANOHE  Mining  Company  d.  Rumley  and  Bugher 

Mining  Company, 

"  This  cause  having  been  tried  before  Knowles,  J.,  and  a 
jury,  as  to  certain  issues  of  law  and  fact,  having  been 
argued,  and  a  verdict  of  the  jury  having  been  returned 
in  favor  of  said  plaintiffs. 

"  Wherefore,  it  is  adjudged  that  the  said  Comanche  Min- 
ing Company,  plaintiffs  herein,  recover  of  the  defendants,  the 
Rumley  and  Bugher  Mining  Company,  the  possession  of 
(description  of  the  property),  and,  further,  that  the  plaintiffs 
recover  of  the  defendants  the  sum  of  $1  damages  for  the 
withholding  thereof;  and  also  $1,381.06  costs  of  this  suit, 
amounting,  in  whole,  to  $1,382.05. 

*^H.  KNOWLES,  Jvdger 

At  the  next  term  of  the  court,  in  December,  1809,  the- 
plaintiffs  moved  to  amend  the  foregoing  judgment,  by 
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inserting  the  names  of  the  plaintiffs  and  defendants,  and 
charging  the  amount  of  the  costs.  The  motioA  was  sus- 
tained by  the  court,  Kkowles,  J.,  and  the  judgment  was 
entered  on  December  24,  1869,  for  Edwards  and  the  other 
plaintiffs,  naming  all  of  them,  and  against  C.  Bumley^ 
Louis  Bugher,  Peter  Eea  and  H.  Comly,  for  the  possession 
of  the  property  in  controversy  and  $1,289.06. 

At  the  trial  of  the  cause,  the  attorneys  stipulated  in  writ- 
ing that  all  the  instructions  of  the  court  should  be  deemed 
duly  excepted  to. 

The  defendants  Rea  and  Comly  appealed  from  the  judg- 
ment and  amended  judgment. 

WooLFOLK  &  Toole,  for  appellants. 

The  defendant  is  sued  as  a  company.  The  appellants 
take  issue  and  deny  that  the  company  is  composed  of  Rea, 
Comly,  Rumley  and  Bugher.  The  jury  find  that  Rumley 
and  Bugher  composed  the  company.  No  judgment  could 
be  rendered  except  against  the  company.  The  court,  with- 
out notice  to,  or  the  appearance  of,  Rea  and  Comly,  rendered 
judgment  against  them.  The  court  lost  jurisdiction  of  the 
defendants,  and  cause,  after  the  May  and  September  terms 
had  adjourned.  The  judgment  in  December,  1869,  is  not  an 
amendment  as  to  appellants.  The  original  decree  included 
all  the  members  of  the  company,  against  whom  the  action 
was  brought.  If  the  respondents  were  dissatisfied  with  the 
original  decree,  this  court  should  have  corrected  it.  1  Estee'  s 
PI.  30,  67. 

No  judgment  was  entered  within  the  time  prescribed  by 
law.  Lemston  v.  Swan,  33  Cal.  483 ;  WaUace  v.  JEldredge, 
27  id.  495 ;  Bell  v.  ThompsoTij  19  id.  708 ;  Sioain  v.  Nagleej 
19  id.  127 ;  Branger  v.  Chevalier,  9  id.  361 ;  Morrison 
Da/pman^  3  id.  256. 

The  court  erred  in  its  instructions. 

Mathew  &  MgMubtbt,  for  respondents. 
The  court  had  jurisdiction  over  the  cause,  and  all  defend* 
ants  appearing  in  the  record  at  any  subsequent  terms,  after 
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the  May  and  September  terms  of  court  If  the  judgment 
was  defective  as  to  parties,  the  court  had  authority  to  order 
the  judgment  amended,  and  cure  defects  or  omissions. 
Swain  v.  Naglee^  19  Cal.  127;  Lemston  v.  Swan^  33  id. 
480  ;  Brovmer  v.  Davis,  15  id.  9. 

A  court  can  amend  a  judgment  as  to  parties,  amounts  of 
money,  etc.,  when  the  record  discloses  what  the  actual 
judgment  should  be.  Close  v.  OiUispie^  3  Johns.  636; 
Mechanics*  Bank  v.  Minithom,  19  id.  246 ;  Lee  v.  OurtiSy 
17  id.  85. 

Symes,  J.  This  was  an  action  for  the  recoyery  of  certain 
quartz  lodes  and  damages  for  detention.  The  cause  was 
tried  at  the  May  term  of  the  Deer  Lodge  district  court,  and 
a  verdict  found  for  the  plaintiff,  for  possession  of  the  prop- 
erty claimed,  and  one  dollar  damages.  No  judgment  was 
rendered  at  said  May  term  on  the  verdict.  At  the  follow- 
ing September  term  a  judgment  was  rendered  against  two 
of  the  defendants,  Rumley  and  Bugher ;  and  at  the  follow- 
ing December  term,  186&,  the  judgment  was  amended  by 
the  court  and  rendered  against  all  the  defendants,  Rumley, 
Bugher,  Rea  and  Comly.  The  case  comes  up  on  appeal 
from  the  judgment  roll,  there  being  no  statement,  and  the 
real  question  to  consider  is,  did  the  court  err  in  rendering 
judgment  on  the  verdict  at  the  next  term,  and  in  amending 
or  changing  the  judgment  and  rendering  it  against  the  other 
two  defendants  at  the  next  following  term. 

The  suit  was  against  four  defendants,  naming  them  per- 
sonally, and  describing  them  as  the  Rumley  and  Bugher 
Mining  Company.-  The  verdict  named  all  the  plaintiffs  in- 
dividually, and  all  the  defendants  individually,  and  found 
against  them  all  for  the  possession  of  the  quartz  claim  and 
one  dollar  damages.  The  clerk  neglected  his  duty  as  pre- 
scribed by  the  197th  section  of  the  Civil  Code,  and  did  not, 
within  twenty-four  hours,  enter  judgment  on  the  verdict. 

The  authorities  are  plain  to  the  effect,  that  the  court  can. 
after  the  term  has  expired,  correct  an  error  appearing  on 
the  judgment-roll  or  from  the  face  of  the  papers,  when  it  is  a 
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clerical  error,  or  one  arising  from  neglect  of  an  officer  of  the 
court.  In  Olose  v.  Oillispiey  8  Johns.  527,  the  conrt  say 
there  can  be  no  donbt  that  an  amendment  was  proper,  when 
judgment  had  been  entered  on  a  warrant  of  attorney,  and 
the  attorney  had  neglected  to  sign  the  plea,  and  his  name 
was  not  inserted  in  the  roll ;  and  cite  a  case  where  an  amend- 
'  ment,  ntmc  pro  Putic^  was  allowed  after  lapse  -  of  several 
terms,  where  tilie  clerk  who  taxed  the  costs  had  neglected  to 
sign  the  roU ;  also  refer  to  an  English  case,  where  the  court 
allowed  amendments,  rendered  necessary  by  neglect  of  at- 
torneys, saying  that  attorneys  were  officers  of  the  court. 
In  the  case  of  The  Presided  and  Directors  of  Mechanic^ 
Bank  v.  MinWhorn^  19  Johns.  245,  the  court  say  they  have 
no  doubt  of  their  power  to  set  aside  a  satisfaction  of  a 
judgment,  and  allow  another  computation  of  the  amount 
due  and  amendment  of  the  judgment,  when  it  appeared 
that  the  mistake  was  one  of  the  clerk  of  the  court,  and  the 
amendment  was  ordered.  The  cases  of  Swain  v.  Neglee^  19 
Cal.  127,  and  Leviston  v.  Swan  and  others^  33  id.  485,  are 
to  the  same  effect.  In  the  latter  case  the  decree  did  not 
mention  who  was  liable  for  the  deficiency,  so  the  clerk  could 
not,  on  the  coming  in  of  the  sheriff's  report  on  foreclosure 
sale,  enter  up  judgment  for  the  deficiency ;  and  the  court 
allowed  the  amendment  by  inserting  the  name  of  the  party 
liable  for  the  deficiency  after  the  term  when  judgment  was 
rendered. 

Under  these  authorities  it  is  clear  that  the  court  below 
had  the  power  to  render  judgment  at  the  next  term  on  the 
verdict,  when  the  clerk  had  neglected  to  do  so ;  and  to  there- 
after amend  the  judgment  by  inserting  the  names  of  all  the 
defendants  named  in  the  verdict  of  the  jury. 

Appellants  contend  that  the  court  erred  iQ  rendering  judg- 
ment at  any  time  against  Rea  and  Comly,  because  all  the 
defendants  were  sued  as  a  company,  and  the  jury,  by  a 
special  finding,  found  that  Bea  and  Comly  were  not  mem- 
bers of  the  company.  But  the  defendants  were  all  sued  by 
name  for  ouster  of  possession  and  trespass  to  property  ;  the 
additional  allegation  that  they  were  a  company,  and  de- 
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Bcribiug  them  as  sucb,  cannot  affect  the  verdict  or  judgme 
when  the  jury  found  them  all  indmdually  guilty  of  tl 
acts  complained,  in  the  general  verdict,  although  some  i 
them  were  foand  not  to  be  members  of  the  company. 

Appellauta  farther  except  to  the  ruling  of  the  court, 
refnaing  some  InBtructiona  offered  by  defendants.  All  tJ 
law  applicable  to  the  case  seems  to  be  contained  in  tl 
instructions  given  by  the  court  on  its  own  motion,  and 
request  of  plaintiffs.  Those  refused  are  in  effect  a  repetitit 
of  others  given,  or  are  based  on  the  theory  that  defendan 
could  obtain  affirmative  relief  in  the  action. 

The  judgment  below  is  affirmed. 

JSkBoepttoM  ovemileA. 


Dahlbr,  appellant,  v.  Stbelb,  respondent. 

RmriMvm—ItTDpeTtiirebimedifaetionUdUmtMed.  AJiidgiiieat(oTC<Mt«m 
tbe  retom  of  property  it  properly  readerM  agi^Dat  ■  party  who  dlamla 
hU  MtiOD  for  the  reooveiy  of  the  possewion  of  the  property,  »ft«r  he  1 
obtained  the  aame  by  meaai  of  the  procets  of  the  eimrt  In  the  aotion. 

DlSMiMAL  or  ACTION  — a  fliud  Judgment.  The  diBmlssal  of  tui  mUod  le, 
etFMt,  a  final  judgment  BgakiBt  the  plaintiff,  although  he  ha«  the  rigjit 
bring  B  new  action  for  the  saiae  inbjeot-mattf^. 

AppeaZ/rom  the  Third  District,  Lewis  and  Clarke  Count 
Dahier  commenced  this  action  on  February  1,  1870, 
the  district  court,  against  Steele,  who  was  then  the  sher 
of  Lewis  and  Clarke  county,  to  recover  the  possesaion 
certain  personal  property  valued  at  $4,750,  and  also  %& 
damages  for  its  wrongful  detention.  The  affidavit  ai 
undertaking  required  by  law  were  filed,  \^  enable  the  ol 
cer  to  take  the  property  from  Steele.  After  the  defenda 
bad  demurred  to  the  complaint,  the  plaintiff  issued  the  fi 
lowing  order  to  the  clerk  of  the  court:  "The  clerk  w 
please  dismiss  the  above  cause  at  the  costs  of  the  plaintifl 
After  the  court  had  taken  the  matter  of  dismissal  iind 
advisement,  the  plaintiff  filed  the  following  motion  : 
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^^Now  conies  the  above  plaintiff  by  his  attorneys,  Wool- 
folk  &  Toole,  and  moves  the  court  to  order  the  same  dis- 
missed."       *        «        * 

The  conrt,  Stkes,  J.,  then  ordered  the  cause  to  be  dis- 
missed  at  the  plaintiff' s  costs,  and  that  the  property  in  con- 
troversy be  returned  to  the  defendant  by  the  plaintiff.  The 
defendant  excepted  to  the  order  requiring  the  return  of  the 
property. 

WooLFOLK  A?  Tools,  for  appellant 

The  appellant  had  a  right  to  dismiss  his  suit  at  any  time, 
before  trial,  on  paying  costs,  there  being  no  counter-claim. 
The  court  had  no  power  or  jurisdiction,  after  the  precipe  for 
dismissal  had  been  filed  with  the  clerk,  to  retain  appellant 
in  court  against  his  will,  and  adjudicate  upon  his  rights. 
Civil  Prac.  Act,  §  148 ;  tianoacJc  D.  Co.  v.  Bradford,  13 
Cal.  687 ;  Brovm  v.  Harter,  18  id.  77 ;  Beed  v.  Calderwood^ 
32  id.  468 ;  DimdcJc  v.  Deringer,  32  id.  488. 

The  court  erred  in  making  the  order  for  the  return  of  the 
property,  upon  a  dismissal  of  his  suit  by  appellant.  This 
should  be  determined  in  an  action  upon  the  replevin  bond/ 
CSvil  Prac.  Act,  §  102 ;  Mills  y.  Qleason,  21  Cal.  274. 

Chttmassbo  &  Chadwios:,  for  respondent 

The  complaint  does  not  state  facts  sufficient  to  constitute 
«  cause  of  action.  It  should  allege  a  right  of  possession, 
and  the  facts  which  entitle  the  appellant  to  the  possession. 
It  should  allege  the  ownership  of  appellant,  or  his  special 
property,  if  he  has  such.    Patbi^on  v.  Adams,  7  Bill,  126. 

A  party  cannot  commence  an  action  of  replevin,  and, 
after  having  thereby  obtained  possession  of  the  property, 
discontinue  his  action,  without  placing  the  defendant  i7i 
statu  quo ;  and,  in  said  case,  the  defendant  is  entitled  to  a 
return  of  the  property.  Wilson  v.  Wheeler,  6  How.  Pr.  50 ; 
Morris  on  Keplevin,  114;  Voorhies'  Code,  390,  note  g;  1 
Whit  Pr.  248. 

The  whole  proceedings  in  this  case  were  radically  defect* 
ive  from  the  commencement,  and  a  fraudulent  advantage 
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has  been  aoqnired  nnder  color  of  law.    The  oonrt  below 
properly  decided  that  this  advantage  ooold  not  be  retained. 

Kkowlbs,  J.  The  appellant^  Dahler,  brought  an  aotion 
to  recover  the  poseession  of  certain  x>6K8dnal  property  firom 
the  defendant,  Steele.  There  is  nothing  in  the  record  which 
fihows  that  Dahler  ever  obtained  possession  of  .this. property. 
The  caase,  however,  was  argued  by  counsel  as  thoiigh  this 
was  the  fact,  and,  as  every  presumption  of  this  court  must 
be  in  favor  of  the  ruling  of  the  court  below,  it  will  be  con- 
sidered that  such  was  the  case.  The  appellant  must  pre- 
sent record  enough  to  clearly  show  error.  If  sitoh  was  not 
the  case,  it  devolved  upon  him  to  show  it.  The  appellant^ 
after  he  had  acquired  possession  of  this  property  by  means 
of  the  process  of  the  court,  moved  the  court  to  dismiss  the 
action  at  his  costs.  This  was  granted,  and,  on  application 
of  the  attorneys  for  respondent,  an  order  was  entered  that 
the  appellant  return  this  property  to  the  respondent.  The 
ruling  of  the  court  below,  in  awarding  this  order  to  respond- 
ent, is  assigned  as  error.  . 

The  means  afforded  the  plaintiff  by  the  Code  of  obtaining 
possession  of  personal  property  pending  an  action  therefor, 
is  as  much  an  auxiliary  remedy  as  arrest,  attachment  or. 
injunction.  When  the  original  remedy  fails,  the.  auxiliary 
remedy  involved  in  aid  thereof  becomes  extinct.  It  is  true 
a  party  may  dismiss  a  cause  upon  the  payment  of  costs. 
The  necessary  result,  however,  of  this  must  follow.  All 
remedies  invoked  in  aid  of  it  must  go  with  it. 

It  is  the  object  of  courts  when  a  cause  is  dismissed,  as 
far  as  they  can,  to  put  the  defendant  in  the  same  condition 
he  was  before  suit.  Hence,  his  costs  are  awarded  him.  If 
he  has  been  arrested,  he  is  released.  If  an  injunction  has 
been  awarded,  it  is  dissolved, .  and  he  permitted  to  perform 
the  acts,  from  the  doing  of  which  he  was  restrained.  See 
DovMng  et  dl.  v.  PoXack  ^  a2.,  '18  OaL  625,  If  an  attach- 
ment has  issued,  the  defendant  is  entitled  to  a  return  upon 
maiking  a  demand  of  the  officer.  Drake  on  Attach.,  §g  S85, 
881-*S83. 
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Undoubtedly,  the  only  reason  why  the  defendant  is  not 
awarded  a  judgment,  for  the  return  of  his  property  in  at- 
tachment cases,  is,  because  the  oflBlcer  is  not  a  party  to  the 
action.  It  would  seem  that,  in  an  action  to  recover  the  posses- 
sion of  personal  property,  something  more  than  costs  ought 
tc  be  awarded.  The  plaintiff  has  obtained  the  possession 
^f  the  defendant's  property,  by  means  of  a  remedy  which, 
by  the  dismissal  of  the  original  action,  becomes  extinct.  He 
is  a  party  to  the  action,  and  if  the  rule  is  to  be  followed 
that  the  defendant  is  in  such  cases  to  be  put  in  as  good  a 
condition  as  he  was  before  the  suit,  if  within  the  power  of 
the  court,  I  cannot  see  why  a  return  of  the  property  should 
not  be  awarded.  If  the  court  can  prevent  it,  a  plaintiff 
ought  not,  in  such  a  way,  to  be  permitted  to  recover  any 
advantage. 

The  dismissal  of  this  action  was  in  effect  a  final  judgment 
against  the  plaintiff  therein.  As  between  the  parties  there- 
to, as  far  as  it  is  concerned,  it  stands  as  though  all  the  issues 
offered  in  the  complaint  had  been  found  for  the  defendant, 
although  it  may  not  affect  their  right  to  bring  a  new  action, 
involving  the  same  subject-matter.  See  Leese  v.  Sherwood^ 
21  Cal.  151,  and  D<mling  et  aZ.  v.  PaZack  et  dl.j  18  id.  626. 

If  this  cause  had  been  tried  and  all  the  issues  found  for 
the  defendant^  there  would  be  no  doubt  but  that  the  defend- 
ant would  be  entitled  to  a  judgment  for  a  return,  of  the 
property.  Tcjt,  as  we  have  seen,  this  was  the  very  effect, 
as  far  as  this  action  was  concerned,  of  the  dismissal  on  the 
part  of  the  plaintiff.  In  all  such  cases,  I  think,  the  judg- 
ment of  the  court  ought  to  be,  that  the  defendant  have 
judgment  fpr  cQsts^.and  for  a  return  qt  the  property,  if 
asked. 

The  judgment  of  the  court  below  is  therefore  affirmed,, 
with  co«ta. 

Vol.  1-27.  ^ 
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Davis,  appellant,  v.  Gerhaxne,  respondent. 

AQREMMJBST^oljectiofiM  not  regtyrded  wUhotU  a  atatemerU,  This  oourt  will  not 
regard  objections  that  a  verdict  It  against  law  and  eyldenoe,  If  there  is  no 
settled  statement. 

Pbaoxzos— o{)/ectiofi  not  oonBidered  ufithout  an  exception.  This  court  wiU  not 
consider  an  objection  that  oral  instructions  were  given  to  the  jury  contrary 
to  the  statute,  if  no  exception  was  properly  taken  at  the  time. 

AGRKXMSBrr— toaioer  of  eondUkm,  An  agreement  cannot  be  rescinded  by  tiM 
failure  of  a  party  to  perform  a  condition  which  has  been  waived. 


Appeal  from  the  Third  District^  Lewis  and  Clarke  QownJby. 

Davis  filed  his  amended  complaint  in  the  district  courts 
on  October  13«  1869,  and  demanded  judgment  against  Grer- 
maine  for  $5,000,  and  interest  for  money  loaned  and  ad- 
vanced under  a  contract.  The  complaint  alleged  that  the 
times,  when  this  money  was  to  be  loaned  and  advanced 
under  the  written  contract,  were  changed  and  altered  at  the 
special  request  of  defendant.  The  defendant  answered  in 
March,  1870,  and  denied  that  the  times  referred  to  in  the 
contract  were  altered  at  his  request,  and  alleged  that,  under 
the  contract,  the  money  sued  for  was  not  due  until  eighteen 
months  after  June  9,  1809. 

The  cause  was  tried  in  March,  1870,  and  the  jury  returned 
a  verdict  for  the  defendant.  The  court,  Symbs,  J.,  gave 
written  and  oral  instructions  to  the  jury.  At  the  sixth  ses- 
sion of  the  legislative  assembly,  which  was  concluded  on 
January  7,  1870,  a  law  was  passed  which  required  instruc- 
tions in  the  trial  of  any  cause  to  be  in  writing.  No  attorney 
called  the  attention  of  the  court  to  this  law,  and  no  excep- 
tion was  taken  to  the  action  of  the  court  in  charging  the 
Jury  orally. 

The  plaintiff's  motion  for  a  new  tiial  was  refuBud  by  ihe 
court,  Symes,  J.,  and  plaintiff  appealed. 

Chtmasero  &  Chadwick,  for  appellant. 
The  court  erred  in  giving  \  iie  oral  and  written  instraotions 
to  the  jury.    2  Pars,  on  Cout  184-186. 
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The  oral  instructions  ware  so  given  in.yiola4ion  of  the 
statutes  of  the  Territory. 

The  verdict  is  contrary  to  law  and  evidence. 

WooLFOLK  &  TooLB,  for  respondent 

Appellant  is  limited  to  the  grounds  set  forth  in  the  motion 
for  a  new  trial.  McOloud  v.  (yNeaU,  16  OaL  892 ;  Pierce 
T.  Jackson^  21  id.  636. 

The  written  instructions  are  not  assigned  as  error  in  that 
motion.  The  alleged  error  of  the  courts  in  charging  the  jury 
ondly,  was  not  saved  by  exception.  Mcr^,  v.  Dei  Yulle^  28 
€al.  174.  Unless  so  saved,  it  is  not  availa))le  on  motion  for 
a  new  trial.  Letter  v.  PutTieyy  7  Cal.  4% ;  People  v.  Ah 
Pang,  12  id.  345 ;  McOartnep  v.  Pitz  JBenry^  16  id.  184 ; 
Btdt^  V.  Oolemcm^  26  id.  146. 

It  is  questionable  if  the  statute  requires  the  instructions 
to  be  in  writing. 

The  oral  charge  was  correct.  2  Pars,  on  Cont  672,  673  ; 
Calif ornia  v.  McGauley^  15  Cal.  429. 

If  erroneous,  the  appellant  could  not  be  injured  by  it.  3 
Estee's  PI.  740. 

Wakrkn",  C.  J.  The  grounds  of  the  motion  for  a  new 
trial  in  this  cause  were,  1.  InsuflBiciency  of  the  evidence  to 
justify  the  verdict,  and  that  it  is  against  law.  There  is  no 
statement  settled  as  required  by  law,  and  hence  we  cannot 
consider  the  objection.  2.  That  the  court  instructed  the 
jury  orally.  If  this  be  a  fact,  it  has  not  been  properly  pre- 
served by  exception  taken  at  the  time,  and  is  not  presented 
in  the  record.  3.  That  the  said  oral  instruction  is  erroneous, 
and  misled  the  jury. 

The  complaint  sets  out  a  written  agreement  between  the 
parties,  and  avers  a  subsequent  modification  of  its  terms, 
made  at  the  instance  of  defendant,  and  alleges  the  perform- 
ance of  the  contract  on  his  part,  and  failure  on  the  part 
of  defendant.  The  answer,  in  eflTect,  admits  the  execution 
of  the  agreement  and  its  subsequent  alteration,  but  denies, 
simply,  that  such  alteration  was  made  at  defendant's  re- 
quest; avers  performance  by  himself,  and  failure  on  the 
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part  of  plaintiff  to  perfonn  the  agreement  The  contract 
being  an  entire  one,  the  only  issne  presented  was,  as  to  the 
compliance  of  the  respeotiye  parties  with  the  terms  of  their 
agreement  as  finally  made  and  acted  on;  and  the  court 
for  failure  of  defendant  to  comply  with  the  condition 
properly  instructed  the  jury,  in  substance,  that,  if  the 
plaintiff  waived  the  terms  of  the  agreement  in  the  particu- 
lar mentioned,  he  could  not  afterward  rescind  the  contract 
for  failure  of  defendant  to  comply  with  the  condition 
waived.  4.  That  the  instructions  given  at  the  request  of 
defendant  are  erroneous. 
We  see  no  error,  in  the  instructions  given,  sufficient  to 

disturb  the  verdict. 
The  judgment  is  affirmed. 

Mcceptians  atmtfML 
ELkowles,  J.y  dissented. 


Harris,  respondent^  v.  Shoktz  et  al.,  appellants. 

/ 

Action  fob  divbbsion  of  watkb—  practice— judffment  on  verdict  on  the  ma-> 
tericd  iesue.  In  an  action  to  reoover  damages  for  the  divenion  of  water 
and  obtain  a  decree  of  title  and  perpetual  Injunction,  the  verdict  of  the 
juiy  that  plaintiff  is  entitled  to  the  water  Is  a  finding:  on  the  material  lMne» 
and  entitles  him  to  a  judg:ment  for  costs  and  the  relief  sought. 

Oaxaoib— infimcMon.  In  this  case  a  perpetual  Injunction  was  properly- de- 
creed, although  the  juiy  did  not  assess  any  damages. 

Plsading — iiiauJBHoient  denial,  A  denial  that  defendants  "wrongfully  and 
Illegally  "  diverted  certain  water,  Is  an  admission  of  the  act  of  diversion. 

Appeal  from  the  First  District,  Madison  Oountp. 

This  action  was  commenced  in  May,  1S69,  against  Shontz 
and  three  other  parties,  to  recover  judgment  for  $500  dam- 
ages for  the  diversion  of  water  claimed  by  him  in  Wash- 
ington gulch,  Madison  county  ;  that  defendants  be  perpet- 
ually enioined  from  diverting  the  same,  and  for  general 
equitable  relief.  The  defendants  answered,  and  prayed  for 
a  dissolution  of  the  temporary  restraining  order,  and  that 
defendants  be  adjudged  the  owners  of,  and  entitled  to,  the 
use  of  the  water. 

The  cause  was  tried  in  November,  1869,  by  a  jury,  that 
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returned  the  following  verdict:  "We,  the  jurors,  do  find 
the  plaintiff  entitled  to  one  hundred  and  fifty  inches  of  the 
water  in  Washington  gulch."    The  defendants  objected  to 
the  entay  of  the  verdict,  and  the  court,  Wabbbn,  J^  over 
ruled  the  objection. 

The  defendants  then  moved  for  judgment  on  the  verdict, 
because  the  finding  of  the  jury  was  upon  ^  -immaterial 
issue  and  insufiScient,  and  no  damages  were  assessed  for 
plaintiff.  The  defendants  also  moved  to  tax  the  costs  of  the 
action  against  plaintiff,  because  he  had  not  recovered  any 
damages.  The  court,  Warben,  J.,  overruled  both  motions, 
and  defendants  excepted. 

Word  &  Spratt,  for  appellants. 

This  is  an  action  of  trespass.  The  respondent  should 
prove,  and  the  jury  should  find,  that  the  property  was  in 
the  possession  of  respondent  at  the  time  of  the  alleged 
injury  —  rightfully  as  against  appellants — and  that  the 
injury  was  committed  by  appellants  by  force.  2  Q-reenl. 
Ev.,  §  613 ;  3  Phil.  Ev.  497-501 ;  Brmnan  v,  Oaston,  17 
Cal.  373 ;  Pico  v,  Colimas,  32  id.  680. 

The  verdict  does  not  reach  any  material  matters  put  in 
issue  in  this  case.  It  is  no  verdict.  The  finding  is  upon  an 
immaterial  issue,  and  should  be  disregarded.  Benedict  v. 
Bray^  2  Cal.  251 ;  Truehody  v.  Jacohson^  id.  285 ;  Woodson 
V.  McOwae,  17  id.  304 ;  12  Wend.  476. 

The  court  below  went  beyond  the  verdict,  and  corrected 
it,  in  its  judgment,  by  granting  a  perpetual  injunction,  and 
finding  that  respondent  had  a  prior  right  to  the  water  in 
oontroTi^ersy. .  The  finding  of  the  jury  is  a  proposition  of 
law,  to  be  arrived  at  from  the  existence  of  certain  facts. 
The  jury  found  none  of  these  facts,  and  there  was  nothing 
to  authorize  the  judgment  rendered.  Ross  v.  AustiU^  2 
Cal.  183. 

No  special  issues  were  submitted  to  the  jury,  and  no  gen- 
eral verdict  was  rendered.  The  right  of  trial  by  jury  was 
denied  appellants.  The  court  usurped  their  province,  and 
rendered  judgment  without  a  verdict 
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The  court  below  should  have  rendered  judgment  in  favor 
of  appellants  for  costs.    Civ.  Prac.  Act,  §§  470,  478. 

The  decisions  cited  by  respondent  regarding  the  admis* 
sion,  in  the  answer,  of  the  material  allegations  of  the  com- 
plaint, do  not  apply  to  this  case.  The  court  below  did  not 
so  think,  and  it  ordered  a  jury  to  try  the  issues.  The 
answer  contains  sui&cient  denials.  A  verified  answer,  which 
contains  a  distinct  denial  of  any  fact  material  to  plaintiff's 
recovery,  cannot  be  treated  as  a  nullity.  Appellants  have 
sufficiently  denied  all  material  allegations  that  were  prop- 
erly pleaded  by  respondent.  OhirardeUi  v.  McDermoU^ 
22  Cal.  539 ;  mil  v.  Smith,  27  id.  476 ;  SUter  v,  Jewett,  3S 
id.  92. 

Respondent  should  have  tested  the  sufficiency  of  the 
denials  by  a  motion  for  judgment  upon  the  pleadings,  or  to 
strike  out  the  answer.  Gay  v.  Winter^  34  Cal.  153.  Re- 
spondent submitted  no  such  motion,  but  filed  a  replication. 

The  case  was  submitted  to  a  jury,  who  rendered  a  verdict 
upon  an  immaterial  issue,  if  it  can  be  called  an  issue. 

H.  N.  Blake,  for  respondent 

Appellants'  answer  consists  of  conjunctive  denials.  They 
are  insufficient,  and  admit  the  material  allegations  of  the 
respondent's  complaint.  Wood/voorth  v.  KnowUon,  23  Oal. 
168 ;  Fish  v.  Hedington,  31  id.  194,  and  cases  cited ;  FVtch 
V.  Bunch,  30  id.  211. 

The  only  points  in  controversy  appear  to  be  the  capacity 
of  respondent' s  ditch,  and  the  right  to  the  water  in  Wash- 
ington creek.  Upon  these  issues  the  jury  rendered  a  ver- 
dict in  favor  of  respondent.  The  court  must  ascertain  the 
intention  of  the  jury  from  the  verdict,  and  carry  the  same 
into  effect  by  its  judgment  thereon  and  the  admissions  in 
the  pleadings.  Truebody  v.  Jacohson,  2  Cal.  284 ;  McLaughr 
lin  V.  Kelly,  "Hi  id.  222 ;  Brunett  v.  Whitesides,  16  id.  87 ; 
T^eat  V.  Laforge,  id.  41. 

The  court  below  rendered  a  proper  judgment  in  this  case 
by  making  the  temporary  injunction  perpetual.  McLaughr 
lin  V.  Kelly,  'ifi  Cal.  222 ;  Hutton  v.  Reed,  25  id.  491 ;  Ameri- 
can Oo,  V.  Bradford,  27  id.  864. 


1870*]  Qabbis  v.  Shontz.  21d 

A  complaint  for  an  injunction  is  good,  without  any  prayer 
for  damages.  It  is  an  equitable  remedy  to  prevent  future 
injuries.  Damages  are  giren  to  compensate  a  party  for 
past  injuries.  Oiv.  Prac.  Act,  §  112 ;  Tbulumne  Water  Co. 
V.  Chapman^  8  Cal.  392  ;  Sherman  v.  darks  4  Nev.  138. 

This  was  a  special  proceeding  in  the  nature  of  an  action, 
and  respondent  was  entitled  4o  costs.  Civ.  Prac.  Act,  §§ 
470,  472 ;  Marius  v.  BUJcmll,  10  Cal.  222. 

Sykes,  J.  This  was  an  auction  for  damages  for  the  diver- 
sion of  water,  and  asking  for  a  decree  of  title  and  perpetual 
injunction.  Plaintiff  alleged  that  he  was  the  owner  of  cer- 
tain mining  ground  and  a  water  ditch,  which  conveyed  two 
hundred  inches  of  water  to  the  same  ;  that  he  had  a  prior 
right  to  the  water ;  that  defendants  wrongfully  diverted  the 
said  water  to  plaintiff's  damage  $600;  that  defendants 
threatened  to  continue  the  diversion,  which  would  cause 
great  and  irreparable  injury  to  plaintiff,  and  were  unable  to 
respond  in  damages. 

Defendants  answered  and  denied  the  ownership  of  the 
ditch,  and  prior  rights  to  the  use  of  the  water  ;  denied  that 
plaintiff  had  sustained  damage  in  any  sum :  denied  that 
diversion  would  cause  irreparable  injury.  Further  an- 
swered and  set  up  title  in  the  water  by  right  of  appropria- 
tion and  agreement  of  defendants. 

The  case  was  tried  at  the  November  term,  1869,  and  the 
following  verdict  found  for  the  plaintiff,  viz. :  *' We,  the 
jurors,  do  find  the  plaintiff  entitled  to  one  hundred  and 
fifty  inches  of  the  water  in  Washington  gulch."  The  court 
on  this  verdict  rendered  judgment  for  costs  against  the  de- 
fendants, and  decreed  the  title  to  one  hundred  and  fifty 
inches  of  water  in  the  plaintiff,  and  perpetually  enjoined  the 
defendants  from  interfering  therewith. 

The  defendants  excepted  to  the  entry  of  judgment  and 
decree  on  the  verdict,  moved  for  a  new  trial,  which  motion 
was  overruled,  and  appealed  to  this  court. 

Does  the  verdict  or  finding  of  the  jury  in  this  case  sup- 
port the  judgment  and  decree  ?  The  jury  find  for  the  plain- 
tiff upon  the  material  issue  of  title  to  the  water.    There  is 
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no  denial  that  defendants  did  divert,  oontinne  to  divert,  ai 
threatened  to  coiitinati  to  divert  the  water.  The  paragra] 
■of  the  answer  purporting  to  deny  the  diversion  is  as  ft 
lows,  to  wit:  "Denies  that  the  said  defendants  and  tht 
servants  and  employees  did  on  said  1st  day  of  April,  18C 
and  ever  since  smd  date,  have  contiQned,  wTon^vZly  ai 
iUegaUy,  to  divert  the  water  pf  said  Washington  oreek  I 
means  of  a  certain  ditch  owned  and  possessed  by  defendautc 
Denying  that  they  diverted  it  wrongfnlly  and  iU^;alIy 
pregnant  with  the  admission  that  they  did  in  fact  comn 
the  act  of  diversion.  The  allegations  of  irreparable  injai 
and  insolvency  were  not  necessary  to  be  found  by  the  jur 
T!ie  plaintiff  set  up  title  to  water,  and  asks  that  title  be  d 
r.reed  to  him ;  and  alleged  that  defendants  diverted  at 
threatened  to  divert  the  same.  The  trespass  complained  ( 
the  diversion  of  the  water,  the  continuing  and  threaten* 
•continuance  thereof,  not  being  denied,  the  admissions  in  tl 
pleading  and  the  finding  of  the  jury  will  support  the  jud 
naent  and  decree.  The  title  to  the  water  being  found  in  tl 
plaintiff,  and  the  defendants'  admission  that  they  threatens 
to  continue  to  divert  it,  entitled  the  plaintiff  to  a  decree  ( 
title  and  injunction. 

The  defendants  objected  to  the  judgment  for  costs  beii 
entered  because  the  plaintiff  did  not  recover  $50  or  mo 
damages.  The  gist  of  the  action  appears  to  be  the  title,  < 
prior  right  to  the  use  of  the  water ;  the  diversion  is  admittt 
by  defendants,  but  they  deny  the  title  to  the  water  ;  upt 
this  issue  alone  the  cause  was  tried,  and  the  plaintiff's  r 
covery  of  the  water  entitles  him  to  costs. 

Order  of  the  court  orerraling  motion  for  new  trial 
affirmed. 

Suceptions  overruled. 
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lajsfOOhN  et  al.,  appellants,  v.  Bobgbbs  et  al.,  respondenta 

FRACTW^--neiie  trial -- not  fframted  if  verdict  hcu  any  A  new  trial  will 

not  be  granted  if  there  Is  some  teetimony  to  support  the  Teidiot,  althon^ 
there  Is  a  preponderance  of  eyidenoe  against  it. 

MiNiNO  oi«AiM8— damages  by  custom— free  iaUinos.  The  first  locators  of  min- 
ing ground  have  no  right,  by  custom  or  otherwise,  to  allow  tailings  to  run 
free  in  the  gulch,  and  render  Tulueless  the  mining  claims  of  anbaequent 
locators  below  them. 

Mining  ciadcs— no  remedy  for  tveceesary  ifijitries  in  working  hy  first  locators. 
The  first  locators  of  mining  ground  can  work  it  with  reasonable  care  and 
diligence,  and  the  ueoessarr  injuries  resulting  to  snbseiiuent  locators  would 
be  damnum  absque  injuria. 

Mining  claims— boundaries  of  ground  for  tailings  — custom— fru  taUtngs. 
The  boundaries  of  ground  for  the  deposit  of  tailings  must  be  distinctly 
defined  by  pevsons  locating  it,  so  that  subsequent  locators  may  know  what 
ground  is  vacant.  The  custom  of  free  tailings  confiicts  with  this  rule, 
and  the  defining  of  such  boundaries  would  be  useless. 

Appeal  from  the  Second  District^  Deer  Lodge  Qovmiy. 

This  actiou  was  commenced  by  Lincoln  and  another  in 
the  district  court,  in  April,  1869,  to  recover  $3,000  damages, 
and  enjoin  defendants  from  washing  down  on  plaintiffs* 
mining  claims,  tailings,  gravel  and  sand.  The  cause  was 
tried  at  the  September  term,  1869,  by  a  jury  that  rendered 
a  general  verdict  for  defendants,  and,  also,  ten  special 
findings. 

The  court,  Knowles,  J.,  refused  the  motion  for  a  new 
trial,  and  plaintiffs  appealed. 

The  facts  are  stated  in  the  opinion. 

Claqett  &  Dixon,  for  appellants. 

The  evidence  was  insufficient  to  justify  the  verdict  and 
special  findings.  The  deposit  of  taUings,  by  respondents^ 
the  injury  to  appellants'  ground,  and  the  amount  of  dam- 
ages sustained  by  appellants,  were  proved  and  not  disputed. 
The  testimony  did  not  show  any  custom  to  allow  tailings  to 
ran  free  down  the  gulch.  Civil  Prac.  Act,  §  193  ;  Minturn 
V.  Burr^  20  Cal.  48  ;  Lyle  v.  JioUins,  25  id.  440 ;  Carpentier 
V.  Oardiner,  29  id.  160 ;  1  Gra.  &  W.  on  New  Trials, '367  ; 
3  id.  1204,  1207 ;  JBsmond  v.  Ckev),  16  id.  137. 
Vol.  I.  —  28. 
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The  court  erred  in  refusing  to  gire  instructions  asked 
by  appellants. 

The  respondents  having  assisted  in  and  consented  to 
organization  of  Lincoln  district,  and  the  enactment  of 
laws,  and  having  availed  themselves  of  such  laws  s 
located  tlieir  ground  anew  under  these  laws,  which  gi 
them  more  ground  than  they  could  hold  before,  there 
accepted  and  were  bound  by  these  laws.  The  responde 
were  contined,  by  their  new  location,  to  three  hundred  f 
of  ground  for  dump,  if  they  chose  to  locate  it.  Bespo 
■ents  could  not.  while  locating  under  and  claiming  the  beoi 
of  these  new  laws,  claim  other  and  different  rights  nude 
former  location  and  previous  laws. 

Appellants  hold  that  no  raining  law  or  custom  can  anth 
ize  a  trespass  on  the  property  of  another,  especially  wh 
such  trespass  might  lead  to  the  entire  destruction  of 
property.  Such  a  custom  would  be  in  conflict  with  i 
laws  of  the  Territory,  and  void.  Esmond  v.  Chew, 
Cal.  137. 

WooLFOLK  &  TooLB,  and  Mayhbw  &  MoMubtet, 
respondents. 

The  evidence  was  conflicting,  and  the  jury  determined 
weight.    Kile  v.  Tubbs,  32  Cal.  333. 

The  respondents  were  using  the  ground  as  a  dump  wl 
appellants  located  it.  They  so  located,  with  fall  notice 
respondents'  rights.  It  was  the  custom  of  the  miners  to 
sucli  tailings,  as  the  water  of  the  gulch  would  carry,  run  fi 
down  the  gulch.  This  custom  was  in  foroewheu  appella: 
located  their  ground.  The  position  that  respondents  w< 
only  entitled  to  three  hondred  feet  for  dump,  is  immateri 
as  the  custom  was  as  above  stated.  Reapondents  were  n 
ning  their  tailings  upon  and  through  appellants'  groai 
when  appellants  pre-empted  it  Such  use  was  neceass 
and  beneficial  to  respondents,  who  should  be  protected 
.the  advantage  of  their  prior  location.  Logan  v.  Drisa. 
19  Cal.  633. 

The  instructions  of  the  court  were  correct.     The  jury  < 
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lad  a  single  issue  for  appellants,  and  it  devolved  on 

to  make  out  Uieir  case, 
ider  onr  statute,  the  miners  of  a  distriot  make  such 

as  they  deem  expedient,  and  auohlawa  have  full  force, 
t  in  conflict  with  the  law  of  the  Territory.  Acts  1866, 
§  634.  . 

le  appellants  were  not  entitled  to  any  damages,  and 
'ed  no  right  to  recover  them.  The  respondents'  mining 
nd  would  be  rendered  useless,  without  p^mitting  th^ 
igs  to  run  in  accordance  with  the  custom  of  the  district 

MEs,  J.  This  was  an  action  brought  by  plaintifls,  alleg- 
hat  they  were  and  had  been  for  two  years  the  owners 
trtain  mining  ground  in  Lincoln  district,  Carpenter's 
li.  Beer  Lodge  county,  Montana,  to  wU :    Six  claims 

below  discovery  ;  that  said  mining  ground  had  been 
ed  for  the  purpose  of  mining  the  same  by  bed  rock 
es ;  that  they  bad  been  continually  working  and  mining 
same  when  .practicable  since  location,  and  bad  cou- 
nted a  bed  rock  flume  and  a  reservoir  for  harboring  the 
r.  Further,  that  defendants  have  been  for  more  than  a 
mining  on  ground  in  said  gulch,  six  hundred  or  eight 
Ired  feet  above  the  plaintiff's,  and  have  been  using  the 
r  of  said  gulch  through  a  flume  ;  that  in  1868  dnd  1869, 
;  plaintiff's  were  in  possession  of  their  ground  and 
&,  and  wafajrs  of  gulch,  defendants  wrongfully  and  nn- 
illy  waslied  and  run  la^e  quantities  of  rock,  tailings. 
>1  and  Rediment  on  to  the  plaintiff's'  ground  and  in  and 
I  their  reservoir,  and  covered  up  and  obstructed  their 
voir;  that  plaintiff's  had  been  prevented  from  mining 

ground  and  had  sustained  damage  to  the  amount  of 

and  demanded  judgment  and  an  injunction. 
ifendants  answered,    denying  the  allegations   of   the 
[tiff's'  complaint,  and  allied  that  they  had  located  their 
1^  ground  above  prior  to  plaintiff's'  location,  and  that 
ititTs  took  their  mining  ground  subject  to  defendants' 

right  to  let  thfir  tailings,  etc.,  ran  down  the  natural 
nel  of  the  gulch.    And  alleged  that  there  was  a  ens- 
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torn  in  the  district  where  said  mining  ground  was  situate, 
that  gave  those  above  in  the  gulch  the  right  to  let  their  tail- 
ings run  down  the  natural  channel  of  the  gulch  without 
cribbing  the  same ;  and  that  plaintiffs  located  their  mining 
ground  subject  to  this  mining  custom. 

The  cause  was  tried  at  the  September  term  of  the  Deer 
Lodge  county  district  court,  judgment  rendered  for  defend- 
ants, motion  for  new  trial  overruled,  and  case  appealed 
from  order  overruling  motion  for  new  trial.  The  fiacts  of 
the  case  quite  fully  appear  in  statement  on  motion  for  new 
trial  and  special  findings  submitted  to  the  jury. 

We  are  asked  to  reverse  the  judgment  and  grant  a  new 
trial,  first,  because  the  verdict  is  contrary  to  law  and  the 
evidence  ;  and  second,  because  the  court  erred  in  giving  and 
refusing  certain  instructions. 

The  jury,  in  addition  to  their  general  verdict  for  defend- 
ants, found,  in  their  special  verdict,  that  defendants  located 
and  owned  their  mining  ground  above  in  the  gulch  prior  to 
plaintiffs'  location  below  and  adjoining^  that  de^dant& 
owned  three  hundred  feet  of  the  ground  next  below  the  upper 
line  of  number  one,  claimed  by  plaintiffs,  for  the  purpose  of 
depositing  their  tailings  thereon,  and  were  actually  using  the 
same  for  such  purpose  when  plaintiff))  located  it  with  their 
other  ground  below  ;  that  it  was  the  custom  and  usage  of 
miners  in  the  mining  district  where  plaintiffs'  mining  ground 
was  situate,  to  let  so  much  of  the  tailings  and  sediment,  as  the 
nati^ral  waters  of  the  gulch  would  carry,  flow  free,  at  the 
time  plaintiffs  located  their  mining  ground ;  and  that  the 
alleged  damage  accrued  by  reason  of  defendants  letting 
their  tailings  and  sediment  so  to  run  free. 

There  were  other  special  findings  immaterial  to  the  main 
issues. 

The  court  below  states,  in  reasons  for  overruiing  motion 
for  new  trial,  that  it  thinks  the  weight  of  evidence  was  con- 
trary to  some  of  the  special  findings ;  but  that  there  was 
some  evidence  on  both  sides,  as  appears  in  the  statement, 
and  therefore  the  verdict  cannot  be  set  aside.  We  think 
this  the  correct  doctrine ;  thttt  although  the  preponderance 
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of  evidence  may  have  been  in  favor  of  the  plaintiffs  on  the 
two  main  issues,  viz. :  Whether  defendants  owned  three 
hundred  feet  below  the  upper  line  of  claim  number  one,  for, 
in  miner's  parlance,  dump ;  and  whether  there  was  a  cus 
torn  to  let  tailings  run  free ;  stUl^  as  there  was  some  consid- 
erable evidence  on  both  sides,  the  judgment  cannot  be  re  • 
versed  for  that  reason. 

This  brings  us  to  the  consideration  and  necessary  decis- 
ion of  a  question,  which,  after  twenty  years  of  mining  liti- 
gation in  California,  has  never  been  fairly  met  and  decided, 
viz. :  how  Ceu*  a  mining  custom  to  let  tailings  run  free  down 
a  gulch  without  any  let  or  hindrance  (such  as  was  found  by - 
the  jury  to  exist  in  this  case),  can  interfere  with  and  destroy 
the  mining  operations  and  ground  of  persons  locating  for 
Tuining  purposes  in  the  same  gulch  below  and  after  such 
custom  or  regulation  has  been. established. 

It  plainly  appears  that,  if  defendants'  tailings  are  allowed 
to  run  free,  in  accordance  with  said  custom,  it  wiU  entirely 
destroy  plaintiff's  mining  ground,  and  render  his  mining 
operations  valueless.  Will  the  law  allow  such  a  custom  to 
take  away  and  destroy  the  property  rights  of  plaintiffs, 
acquired  as  aforesaid,  and  will  defendants'  prior  location 
be  a  good  defense  under  the  maxim  qui  prior  est  in  tempore 
potior  est  in,  jure  t 

The  case  of  Esmond  et  al.  v.  Chew  et  al.,  15  Cal.  137,  is 
a  case  in  point  on  question  of  first  in  time,  first  in  right,  and 
establishes  the  doctrine  that  a  person  locating  ground  on 
the  bed  of  a  stream,  or  in  a  gulch,  prior  to  one  locating 
ground  below,  does  not  acquire  the  right,  by  such  prior 
location,  to  go  on  to  and  construct  a  tail  race  on  subsequently 
located  ground  below,  and  cannot,  as  matter  of  strict  legal 
right,  therefore,  allow  tailings  and  sediment  to  run  free,  to 
the  destruction  of  the  mining  property  of  junior  locators 
below.  Where  the  useful  working  of  the  claim  above,  with 
reasonable  care  and  diligence,  will  necessarily  work  some 
injury  to  the  claim  below,  it  would  be  damnum  absque 
injuria ;  but  this  would  be  a  question  for  the  jury  under 
the  instructions  of  the  court,  and  cannot  avail  defendante 
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in  this  case,  as  it  appears  that  what  thoy  justify  wod 
entirely  destroy  the  mining  property  of  plaintiffs,  ai 
make  it  impossible  for  them  to  work  their  claims.  But  th 
case  does  not  reach  the  qnestion,  how  far  a  local  minli 
custom  conld  authorize  a  destruction  of  mining  operatioi 
below.  Bnt  the  court  say  that,  if  the  damage  was  jnstifit 
by  a  local  custom  or  regulation,  its  existence  should  ha' 
been  alleged  and  proved;  perhaps  intimating  that  such 
custom  would  justify  such  damage.  The  other  case  cite 
{Loganv.  7)y-/«coK),  where  the  plaintiff owued  mining grour 
below,  and  defendants  located  above,  after  plaintiff,  it  wi 
held  that  thn  maxim  first  in  time,  first  in  right,  applied 
this  case,  and  defendant  was  enjoined  from  allowing  tai 
ings  to  run  down  to  the  damage  of  plaintiff,  defendai 
being  junior  locator. 

The  court  below  instructed  the  jury  in  accordance  wil 
tlie  above  cited  decisions,  so  far  as  applicable;  but  alf 
gave  instruction  to  the  effect  that,  if  the  defendants  provt 
a  custom  allowing  tailings  to  run  free,  that  would  be  a  goc 
defense  or  justification  for  any  damage  resulting  to  plaintifl 
mining  operations  below  ;  and  the  case  was  tried,  and  jnd, 
ment  rendered  on  this  theory.  We  think  this  theory  canm 
be  maintained  in  accordance  with  strict  legal  principle.  1 
support  this  doctrine  of  free  tailings  by  custom,  would  1 
to  allow  a  few  miners  or  flume  companies  to  go  into  tl 
head  of  a  mining  gulch  and  prevent,  perhaps,  miles  c 
valuable  mining  ground  below  them  from  being  taken  u 
and  developed  ;  because  no  one  could  tell,  if  they  locate 
below,  how  soon  their  ground  would  be  entirely  covered  u 
and  destroyed,  under  this  custom  of  free  tailings.  Such 
mining  custom  would  be  in  contravention  of  the  leadin 
principle  that  customs  must  not  be  inconsistent  with  tl 
full  and  rapid  development  of  all  the  mining  resources  ( 
the  country  ;  for  the  miners  of  a  district  might  as  well  tai 
possession  of  a  large  gulch,  and  establish  a  r^ulation  thi 
each  claim  should  be  five  thousand  feet  up  and  down  tl 
gulch  in  size,  as  to  put  a  few  flumes  in  at  the  head  of 
gulch,  and,  under  the  contended  for  custom  of  free  tailing 
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not  allow  them  to  be  cribbed,  and  thereby  prevent  rich 
mining  ground,  for  miles  below,  from  ever  being  worked 
or  developed. 

We  are  not,  by  this  decision,  restricting  any  of  those 
ndninig  rights-  which  may  be  acqtdred  by  prior  location, 
or  as  appurtenant  to  mining  ground,  nor  contravening  the 
doctrine,  that  the  miners  may  establish  such  customs  and 
regulations^  not  inconsistent  with  the  laws  of  congress  and 
the  Territory,  as  to  them  may  seem  just  and  necessary  ;  but 
only-  that  the  doctrine  of  free  tailings  cannot  be,  abstractly^ 
and  withaut  restriction,  maintained.  Where  persons  locate 
ground  for  the  purpose  of  constructing  a  flume,  they  can 
locate  any  number  of  feet,  not  in  violation  of  the  mining 
regulations  of  the  district,  and  if  there  are  no  regulations 
not  exceeding  a  reasonable  amount  for  the  deposit  of  tail- 
ings, or  dump,  but  the  boundaries  of  the  same  must  be 
marked  in '  accordance  with  the  regulations  of  the  district ; 
or,  if  th«fre  are  more,  by  fixing  the  boundaries  by  such 
physical  marks  as  will  advertise  the  precise  ground  claimed 
for  mining  and  dump ;  so  that  those  wishing  to  locate  there- 
after may  know  what  is  vacant.  .English  v.  Johnson,  17 
Cal.  117.  And  there  are  other  appurtenant  rights  acquire^ 
and  necessarily  attaching  to  the  claim,  defined  by  the  min- 
ing law,  and  the  peculiar  circumstances  surrounding  such 
case. .  To  allow  the  custom  of  free  tailings  to  go.vej-n  with- 
out restriction,  would  be  in  opposition  to  this  principle,  that 
parties  locating  are  bound  to  mark  the  boundaries  of  their 
claims,  which  shall  be  notice  of  the  extent  of  the  mining 
ground  and  rights  acquired  to  subsequent  locators,  for  all 
the  first  locators  would  have  to  do,  would  be  to  pass  the 
mining  custom  of  '*free  tailings;"  then  defining  bound- 
aries by  physical  marks  would  be  useless,  because  if  any 
one  located  below,  they  could  run  their  tailings  on  to,  and 
render  their  ground  valueless,  and  this  custom  unrestricted 
would  prevent  junior  locators  from  cribbing  or  stopping  the 
tailings  from  above  in  any  way. 

There  was  evidence  in  the  case  to  show  that  if  the  tailinga 
were  not  allowed  to  run  free,  the  defendant's  mining  opera- 
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tions  would  be  rendered  aseleBs,  and  would  be  destroy) 
but  the  jury  found  the  defendants  owned  three  hundred  i 
of  the  ground  claimed  by  plaintiffs,  below  their  own  min 
ground,  for  deposit  of  tailings.  The  evidenee  and  pecuJ 
circuniBtances  of  the  ease  might  justify  defendaate  in 
reasonable  prosecutioa  of  their  miaing  operations,  under  pi 
■  location,  in  working  some  necessary  injury  to  plainti 
which  would  be  damnwm  absqtie  iT^'urio.  But  a  min: 
custom  which  would  allow  the  total  destraction  of  a  jnn 
locator's  mining  operations,  in  a  gulch  below  prior  looatc 
on  ground  which  was  vacaot,  cannot  be  maintained  an< 
any  statute  or  common  mining  law  with  which  we  are 
qoainted.  Therefore,  the  court  erred  ininstmoting  the  ji 
that  the  defendants  could  justi^  the  destruction  of  plainti 
mining  operations,  by  proving  a  custom  or  regulation  to 
tailings  run  free. 
Judgment  is  reversed  and  cause  remanded  for  a  new  tii 
SaxepHang  tuttained 


NoLAiT,  respondent,  v.  Lotelook  et  aL,  appelluita. 

Ilimva  FAsmBRSBip  — ouAorilv  qf  partntn  in  mMng  («  Mr«  labonra,  '. 
law  prenunea  that  everjr  member  of  a  mining  firm  has  authoiitj  to  1 
laborsra  and  make  tbe  Arm  liable  for  tbelr  wage*,  If  Ihej  are  neoeMk 
employed  in  working  upon  the  Joint  propertr,  and  no  eTldemOBof  ■ 
autborit;  U  required. 

UntiNO  PARTNmaHir  —  IlabiUEy  /•"'  vmgei  of  Idbortrt,  with  noMoc  Laboi 
tbat  are  Ured  bj  one  member  of  ■  mlDlnK  firm  oannot  raoorer  tholr  wi 
from  the  Brm,  If  tbey  tiad  notloe  of  an  exprew  ■sreement  tbat  anali  a  a 
traet  must  be  ratified  by  M  the  memben. 

PixiDiva  — complaint  on  mechanlon'  lien  mtuititaUa  contract  Tbe  oomph 
of  a  party,  wbo  oUlmi  to  bars  a  lien  upon  mining;  graoBd,  for  labor  | 
formed,  muit  (tate  facta  tbat  oonttltote  a  oootraeti  but  It  la  not  dbmm 
to  name  the  ooiittaot. 

llBOBAMice'  uxs—notUMtbyexetttivt  claim.  A  laborer  doei  not  loM  hlsl 
forlhe  amount  aotoallrdua,  bfolalmiugalien  f or  a  unn  In  «soeM  of  t 
to  whleh  he  li  entitled,  unleu  there  is  fraud  oonneoted  with  the  traiuaoU 
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ppeal/rom  the  Third  District,  Meagher  C'owntp. 

April,  1870,  Nolan  commenced  this  action  againat 
>ck,  J.  R.  Weston  and  J.  A.  Harding,  in  the  district 
in  Meagher  county.  The  defendants,  demurred  to  the 
aint,  becaiiBe  there  was  a  defect  and  miegoinder  ot 
i  defendant ;  the  complaint  did  not  state  facta  suffi- 

0  Gonstitute  a  cause  of  action,  and  the  complaint  was 
uons.  The  demurrer  was  overruled  by  the  conrt, 
I,  J.,  and  defendants  excepted, 

cause  was  tried  in  May,  1870,  by  the  court,  3tke3,  J. 
ppeared  from  the  evidence  that  ttie  defendants  owned 

1  gronnd  in  Confederate  gulch,  Meagher  county,  in 
lowing  undivided  proportions:  Lovelock, -^j^ ;  W^- 
^ ;  and  Harding,  ■^.  Lovelock  hired  Nolan  to  run 
[1  upon  the  mining  ground,  and  agreed  to  pay  him  for 
vices  and  the  use  of  his  mule,  $7.50  per  day.  Wes- 
imetimea  paid  him  for  his  services,  and  ga^e  him  on 
ry  6,  1870,  the  following  instrument:  "Due  from 
ick,  Weston  &  Co.  to  date,  to  John  Nolan,  $444.50." 
ifendant  also  owed  other  sums  to  Nolan  on  different 
Its.  Neither  Harding  nor  Watson  ever  spoke  to  Nolan 
his  contract.  Noneof  the  defendants  had  any  author* 
>m  the  others  to  hire  laborers,  or  bind  them  by  his 
uts,  and  each  defendant  was  to  pay  his  proportion  of 


plaintiff  tiled  his  account  in  the  county  recorder's 
in  Meagher  county,  to  secure  a  lien  on  the  mining 
\  for  liis  services,  and  claimed  that  the  defendants 
lim  $544.90. 

court  rendered  judgment  for  plaintiff  for  $544.90,  and 
;  was  entitled  to  a  lien  on  the  mining  gronnd  to  secure 
yment  of  $446.90  thereof. 

court,  Stmes,  J.,  overruled  the  defendant^  motion 
ew  trial,  and  defendants  appealed. 

MASSBO  &  Chadwiok,  for  appellants, 
demurrer  was  well  taken.    The  complaint  would  not 
rt  an  action  for  the  enforcement  of  the  lien,  unless  it 
JL.  L— 29. 


32(5  Nolan  o.  Lovelock.  [Aug,  T., 

^.ontained  an  averment  that  the  labor  was  done  under  a  con- 
tract, and  the  lien  was  filed  for  personal  property,  and, 
therefore,  could  not  be  enforced.  Houck  on  Liens, 
§§  55-132. 

It  was  error  to  admit  evidence  of  a  contract^  when  there 
was  none  in  the  complaint. 

The  appellants,  according  to  the  evidence,  were  not  gov- 
erned in  the  management  of  the  premises  in  question  (being 
mining  ground)  by  the  law  governing  commercial  copart- 
nerships, but  were  tenants  in  common,  uniting  in  a  general 
system  of  management.  There  was  no  joint  indebtedness,  as 
found  by  the  court.  •  Rockwell  on  Span,  and  Mexican  Law, 
6,  574,  et  seq. ;  Skillman  v.  Lachman^  23  Cal.  199, 

The  evidence  showed  that  respondent  was  seeking  to 
enforce  a  lien  for  a  much  larger  amount  than  he  was  enti- 
tled to.  He,  therefore,  lost  his  right  to  a  lien  for  any  i)or- 
tion  of  the  amount  claimed.    Houck  on  Liens,  §  210. 

S.  Orr  and  Shober  &  Lowry,  for  respondent. 

The  complaint  is  sufficient,  under  the  laws  of  Montana, 
to  support  a  laborer' s  lien.     Acts  1865,  334 ;  Acts  1867,  80. 

The  evidence  of  the  contract  was  properly  admitted. 
Farron  v.  Sherwood,  17  N.  Y.  227. 

The  evidence  shows  that  appeUants  were  mining  partners, 
and  liable  as  such  to  respondent  for  the  labor  he  performed 
.  on  the  mining  ground  owned  by  appellants  jointly,  and  the 
drain  to  said  ground.  Skillman  v.  Ldchman^  23  Cal.  199 ; 
Duryea  v.  Burt,  28  id.  569  ;  Dougherty  y.  Oreary^  30 
id.  290. 

The  parties  owning  a  mining  claim  as  tenants  in  conAnon, 
and  engaged  in  working  it,  are  partners.  It  is  not  neces- 
sary that  there  should  be  an  express  stipulation  between 
the  partners  to  show  the  profits  and  losses,  as  that  is  an 
incident  to  the  prosecution  of  their  joint  business.  Sto.  on 
Part.,  §§  18-25-82 ;  Coll.  on  Part.,  §  18 ;  3  Kent's  Com.  24,  26. 

Knowles,  X  This  is  an  action  to  foreclose  a  lien  upon 
certain  mining  ground  owned  by  appellants,  for  work  and 
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labor  done  th^reoih  The  respondent,  in  the  court  below, 
obtained  judgment  against  the  appellants  for  $664.90,  and 
a  decree  for  the  sale  of  this  mining  ground  —  upon  which  a 
portion  of  the  work  had  been  performed — to  satisfy  $445.90 
of  this  amount.  The  appellants,  in  the  court  below,  moved 
for  a  new  trial,  which  was  denied.  From  this  judgment 
they  appealed  to  this  court,  assigning  as  error  the  points 
which  will  now  be  considered. 

The  evidence  shows  that  the  appellants  owned  certain 
mining  ground  in  Confederate  gulch  as  tenants  in  common  ; 
that  they  worked  it  together,  and  that  the  gold  taken  there- 
from went  first  to  pay  the  expenses  of  working  it,  and  the 
residue,  if  any,  was  to  be  divided  among  them  in  propor- 
tion to  the  interest  of  each  in  the  mining  ground.  This 
made  them  mining  copartners.  Durpeav.  Bvrtetal.j  28 
Cal.  669. 

One  of  the  partners.  Lovelock,  employed  respondent  to 
work  on  the  mining  ground  in  mining.  He  performed  work 
that  amounted  to  $446.90,  for  which  he  was  not  paid.  The 
question  arises  whether  Lovelock  had  authority  to  bind  his 
copartners  in  contracting  a  debt  for  working  in  their  mine. 
One  partner  in  a  mining  copartnership  has  authority,  by 
implication  of  law,  to^  bind  his  copartners  in  creating  a  debt 
for  the  purposes  of  working  their  mine,  if  it  appears  that 
such  work  was  useful  or  necessary  for  that  object.  Yale  on 
Mining  Claims  &  Water  Bights,  224,  and  cases  there  <^ited. 
There  is  no  doubt  but  that  the  labor  performed  by  respond- 
ent was  useful  in  working  their  mine,  and  that  appellants 
received  the  benefit  of  it.  Perhaps,  in  some  cases,  one 
partner  might  limit  his  liability  even  for  necessaries,  by 
giving  nptioe  to  the  person  performing  such  work,  in  due 
time,  that  he  would  not  be  liable  therefor.  Where,  however, 
a  firm  is  composed  of  more  than  two  persons,  if  a  majority 
agree  upon  any  undertaking  in  working  mining  ground,  it 
would  be  doubtful  whether  any  one  of  the  partners  could 
limit  his  liability  for  necessaries,  as  a  majority  of  the  firm, 
in  such  cases,  ought  to  control.  Daugheriy  v.  dreary^  30 
Cal.  290. 
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Id  this  case  there  w^re  three  copartaei's,  one  of  wl 
hired  respondent,  and  another  of  whom  settled  with 
and  gave  him  a  memoranda,  stating  how  much  the  firm 
indebted  to  him.  This  woald  go  to  show  that,  at  least, 
had  contracted  with  renptHident,  and  the  other  had  rati 
it  The  ap}>el]ants  all  testified  that  neither  one  of  the  : 
had  aothority  to  bind  the  others,  and  also  considerable  ' 
oeming  the  interest  of  each  in  the  mining  ground, 
might  be  that  some  of  this  eridence  was  introduoei 
show  that  the  copartners  had  limited  their  liability,  b 
do  not  think  it  was  sufBlcient  to  warrant  the  court  in  fint 
any  such  notice.  I  am,  however,  inclined  to  think 
appellants  introduced  this  evidence  to  show  that  appelli 
were  tenants  in  common  of  the  mine,  and,  henoe,  i 
mining  copartners,  under  the  impression  that  it  devo] 
upon  the  respondent  to  show  some  express  authority,  f 
each  copartner,  to  anthorize  any  member  of  the  firm  to  t 
the  rest.  The  rule,  however,  is  diflerent.  It  derolves  u 
the  firm  to  show  that  they  had  an  express  E^reement  i 
each  other,  that  one  should  not  contract  for  what  was  us 
or  necessary  without  the  express  consent  of  the  others, 
that  the  party  contracting  with  any  member  of  the  firm 
notice  of  this  agreement  Without  this  the  law  g 
authority  to  each  member  of  a  mining  copartnershi] 
bind  the  rest  for  what  is  useful  and  necessary  in  t 
undertaking.  No  such  agreement  as  this  was  proved  in 
case. 

There  is  nothing  in  the  point  insisted  upon  by  appella 
counsel,  that  thu  complaint  does  not  state  foots  sofficiei 
warrant  the  court  in  decreeing  respondent  a  lien  on 
mining  groond,  because  the  complaint  does  not  say  thai 
respondent  labored  upon  thismining  ground  under  an 
press  or  an  implied  contract.  The  facts  set  forth  in  the  <: 
plaint  show  that  the  respondent  performed  the  work  oi 
an  implied  contract.  This  is  sufficient.  It  is  not  necesi 
for  a  party  to  state  the  name  of  the  contract  he  sues  un 
When  he  states  the  facts  amounting  to  a  contract  the 
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It  is  claimed  by  appellants  that,  because  respondent 
claimed  a  lien  for  a  larger  amount  than  he  was  entitled 
to,  he  lost  his  lien.  A  person  seeking  to  foreclose  such  a 
lien  appeals  to  the  equity  powers  vested  in  a  court.  No 
court  of  equity  ought,  in  the  absence  of  an  express  and 
positive  statute,  to  hold  that  a  person  claiming  a  lien  for 
more  than  he  was  entitled  lost  his  lien,  unless  it  clearly 
appeared  that  there  was  some  fraud  connected  therewith. 

The   respondent  is,   therefore,   entitled    to  a  Judgment 
Against  the  appellants  for  $445.90,  and  a  Uen  for  that  sum 
on  the  mining  ground  upon  which  he  performed  the  work. 
The  court  below  gave  the  respondent  a  further  judgment 
^^f  198,  for  work  done  on  a  bed-rock  flume.    In  the  state- 
ment on  the  motion  for  a  new  trial,  the  contract  under  which 
^bJa  work  was  done  is  set  out  in  full.    It  is  not  a  joint  con- 
.^^     These  appellants  and  other  parties  became  bound, 
^^iVidnally,  each  in  a  certain  sum,  and  neither  one,  in  any 
V^9  became  bound  for  the  other.    There  is  no  evidence 


tiat 


8  copartnership  ever  became,  in  any  way,  bound  for 


^®   d^lt.     If  any  of  the  individual  members  of  the  firm 
^''''^   tiiiis  amount,  or  portions  of  it,  the  respondent  must 
it  of  them  individually.    He  cannot  recover  it  in 
on. 
judgment  of  the  court  is,  therefore,  modified,     Re- 
t  should  have  judgment  for  $445.90,  and  a  decree 
eale  of  the  mining  ground  specified  in  the  notice  of 


this 
Til 
spon 
fortkx 
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Judgrnent  modified. 
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HlQOiNS  et  al.,  appellants,  v.  Germaine,  respondent- 

Fl,Jt<u>INa  —  oomplafot  —  atierment  of  exprsn  promlie.  Under  the  oiril  pr 
tio«  aoti  s  oomfd^ut  should  not  let  forth  %  promlie  whioh  ia  Implied  fn 
the  taoti  alleged,  but  an  expreaa  promUe  muHt  be  averred  and  provod. 

Fi,BADDlo  —  atisuer  —  denial  of  implifd  and  tx^au  atUgationK.  The  deal 
of  the  anBwar  rnuBt  controvert  the  express  sllegatious  ol  the  complaint,  ■ 
those  tb»t  are  neoeaaarUr  Implied  from  them. 

Pi.uj>iNe— denial  of  indMiditMa—iaattt.  In  an  aotiou  ou  au  ao«oant 
goods  sold  and  delivered,  a  denial  ot  the  Indebtedness  raises  no  matet 


Appeal  from  the  Third  JHstrict,  Letois  and  Olar 
Covmty. 

HiooiNS  and  Hagadom  commenced  this  action  in  Febr 
ary,  1870,  to  recover  from  G^rmaine  $1,847.15,  on  an  acoon 
for  goods  sold  and  delivered.  The  defendant  demurred  to  t 
complaint,  on  the  grounds  that  the  complaint  did  not  avei 
promise  to  pay  the  amount  demanded,  or  that  this  amou 
was  the  reasonable  value  of  the  property  alleged  to  ha 
been  sold,  or  that  this  amount  was  the  contract  price  thei 
for.  The  demurrer  was  overruled,  and  the  defendant  til 
the  following  answer,  which  is  referred  to  in  the  opinion  i 
the  court : 

"Now  comes  the  defendant,  G,  Jules  Germaine,  and  f 
answer  to  the  complaint  of  the  plaintiffs,  denies  that,  on  t 
2d  day  of  February,  1870,  or  at  any  other  time,  he  was 
that  he  now  is  indebted  to  said  plaintiffs  in  the  sum 
$1,847.16,  or  any  other  sum,  on  account  for  goods,  war 
and  merchandise,  consisting  of  groceries,  provisions  ai 
other  articles,  sold  and  delivered  to  this  defendant 

Denies  plaintiffs'  rights  to  recover  in  this  action,  and  av( 
ihat  the  only  indebtedness  existing  or  owing  from  the  t 
fendant  to  said  plaintiffs,  accrued  on  an  account  for  gc 
dust,  the  amount  of  which  is  much  less  in  value  than  t 
claim  made  by  said  plaintiffs  in  their  complaint.  That  t 
goods,  wares  and  merchandise  claimed  by  said  plaintiffs 
have  been  sold  and  delivered  to  this  defendant,  by  the  ten 
of  such  sale  and  purchase,  were  to  have  been  paid  for 
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gold  dust  That  he  made  no  other  contract,  and  had  uo 
Either  transactions  with  said  plaintiffs,  by  which  he  became 
indebted  to  them  in  any  manner  whatever. 

Wherefore,  he  asks  judgment  for  his  costs  and  disburse- 
ments in  this  action." 

The  cause  was  tried  in  April,  1870,  by  the  court,  Sthes, 

J.    After  the  testimony  had  been  concluded,  the  defendant 

5Ied  his  motion  for  a  nonsuit  upon  the  following  grounds : 

'^1.  The  evidence  does  not  show  that  the  goods  sold  were 

at  any  particular  price  agreed  on,  or  any  promise  to  pay 

^^y  particular  sum  or  price  therefor,  or  that  any  sum  of 

gold,  dust  was  found  due. 

'  *  2.   The  evidence  does  not  show  that  defendant  promised 
*o  pay  the  sum  claimed,  or  any  other  particular  sum. 

^  ^  3.    The  evidence  shows  that  there  was  a  special  a^^reement 

^^i'  contract  for  the  goods  claimed  to  be  sold,  which  was  pay- 

^Wo  i  li  gold  dust,  and  that  said  gold  dust  was,  by  the  terms 

^^  s^-i^  contract,  to  be  valu^  at  |22^  per  ounce,  which  con- 

^'^^  is  not  averred  in  the  complaint. *' 

3    court  sustained  the  motion,  and  plaintiffa  appealed. 


C 

fie. 
due   ,-i 

statix 
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3CASEB0  &  Ohadwiok,  for  appellants. 
:^ondent's  denial  of  the  indebtedness  claimed  to  be 
the  complaint  is  not  a  sufficient  denial  under  our 
.    Civil  Prac.  Act,  §  41 ;  Ourtis  y.  BiohardSy  9  Cal. 
ells  V.  McPiJce,  21  id.  215. 

evidence  sustains  the  averments  of  the  complaint  of 

^ebtedness  due  from  respondent  to  appellants,  and 

sively  disproves  the  averment  in  the  answer,  that  the 

:5vere  sold  and  delivered,  to  be  paid  for  in  gold  dust 

^Vi^itt  is  required  in  a  complaint  is  a  statement  of  the 


^^c^nstituting  the  cause  of  action,  in  ordinary  and  con- 

^  ^    ^  ^i*7iguage ;  and,  if  money  be  demanded,  the  amount 

sl^^vxl^  be  stated.     CivU  Prac.  Act,  §  39.     Nothing  should 

X)     ^\\^ged  affirmatively  which  a  party  is  not  required  to 

V^^^^.     Oreen  v.  Palmer,  15  Cal.  418. 

^  <iomplaint  which  alleges  that  the  defendant  is  indebted 
\^  u.  fspecific  sum,  for  goods  sold  and  delivered  by  appel 
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lants  to  respondent,  at  his  request,  and  that  such  sum  is 
due  from  him  to  them,  is  good.  AUen  v.  PdUersan,  7 
N.  Y.  476. 

Even  if  there  had  been  a  contract  to  sell  at  a  stipulated 
price,  after  the  contract  had  been  completed  on  the  part  of 
the  appellants,  an  action  could  have  been  maintained  for 
goods  sold  and  delivered.  Farron  v.  Sherwood^  17  N. 
Y.  227. 

The  only  defense  interposed  in  this  case  in  the  court  below 
was,  that  the  goods  were  sold  under  a  special  contract,  and 
unless  that  defense  was  sustained  by  the  evidence,  the  non- 
suit was  erroneously  granted. 

It  was  not  necessary  to  make  a  motion  for  a  new  trial  in 
the  court  below.  Darst  v.  Rushy  14  Gal.  81 ;  SkMivan  v. 
Carpy  17  id.  80. 

WoOLFOLK  &  Toole,  for  respondent 

The  evidence  must  support  the  allegations  of  the  com- 
plaint. This  action  should  have  been  for  so  much  gold 
dust,  at  an  agreed  price.  The  goods  were  sold  for  gold  dust 
upon  an  implied  contract  to  pay  their  reasonable  value,  and, 
after  the  reasonable  value  of  the  goods  was  ascertained,  to 
pay  a  certain  amount  in  lawful  money  for  the  gold  dust. 
Robertsim  v.  LyTichy  18  Johns.  456. 

A  party  who  can  recover  upon  an  implied  promise  to 
pay  must  show  that  it  was  for  a  stipulated  price  or  sum 
certain.  KeteUas  v.  Myers^  19  N.  Y.  231 ;  Moffett  v.  Sacketty 
18  id.  622 ;  1  Estee's  PL  224,  et  seq. 

The  form  of*  the  action  of  assumpsit  has  been  abolished, 
but  the  distinction  between  express  and  implied  assumpsit 
remains.  The  court  below  determines  upon  which  of  these 
he  supported  the  complaint,  and  permitted  the  parties  to 
go  to  trial.  '  Appellants  must  show  that  they  followed  the 
interpretation  given  by  the  court  If  they  did  not  do  this, 
they  subjected  themselves  to  the  liabilities  of  a  nonsuit 
Appellants  should  have  amended  their  pleadings,  or  ex- 
cepted to  the  construction  of  the  pleadings  given  by  the 
court.    Did  the  court  below  abuse  its  discretion !    Appel- 
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lants  fail  to  show  any  injury  from  the  ruling  of  the  court. 
Toddv.  TTinanfo,  86  Oal.  139, 

The  evidence  does  not  support  the  complaint.  A  party 
cannot  avail  himself  of  facts  proven  upon  the  trial,  if  not 
issues  made  by  the  complaint  Field  v.  May  or  ^  ete.^2  Seld. 
179 ;  Brazil  v.  Isham^  2  Kern.  9 ;  iT.  7".  Central  Ins.  Co. 
V.  NaMonal  P.  Ins.  Co.,  4  id.  86.  A  promise  to  pay  a  sum 
certain,  in  assumpsit,  must  be  averred  and  proved. 

The  evidence  in  the  record  cannot  be  entertained  by  this 
court,  because  no  motion  was  made  to  set  aside  the  nonsuit 
or  grant  a  new  trial.  This  is  an  appeal,  and  the  court  can- 
not review  the  evidence.  3  Estee's  PL  15,  499.  If  the  judg- 
ment of  nonsuit  is  against  law,  a  new  trial  might  have  been 
granted  if  applied  for.  Kower  v.  Ohick,  SB  Oal.  401.  No 
such  motion  was  made  by  appellants.  If  the  ruling  of  the 
court,  after  both  parties  had  rested  their  case,  was  a  matter 
of  law,  the  proper  mode  was  by  saving  exceptions  by  a  bill 
attached  to  the  judgment  roll.  More  v.  VaUSy  28  Cal.  170 ; 
iMCds  V.  &in  Francisco,  id.  591 ;  I/yons  v.  Levntba^cJc,  29 
id.  139 ;  OlarJc  v.  WiOeU,  35  id.  634- 

The  court  cannot  order  judgment  in  favor  of  appellants, 

and  thereby  exercise  the  province  of  the  court  below,  and 

^oigh  testimony.    The  judgment  can  only  be  reversed  upon 

4^oestions  of  law.     People  v.  Empire  O.  A.  S.  M.  Co.,  38 

^aJ.  173 ;   Weiherbee  v.  Carroll,  id.  568. 

^iie  evidence  set  out  is  uncertain,  and  will  not  be  reviewed 

^J^  tiie  court.     (1  oz.  or  $)  3  Esteems  PI.  181,  702. 

:iN^owLES,  J.  In  this  action  the  court  below  sustained  a 

on  made  by  the  defendant  for  a  nonsuit,  for  the  reason 

the  plaintiff' s  proof  had  not  established  the  material 

ations  of  the  complaint. 

is  ruling  is  assigned  as  error  by  the  appellants.    In 

^^Tuining  whether  the  ruling  of  the  court  below  was  cor- 
it  is  necessary  to  observe  what  were  the  issues  presented 
e  pleadings,  for  these  determine  what  the  plaintiffs  were 
ired  to  prove.  The  complaint  is  in  the  form  of  a  com- 
indebitatus  count,  for  goods  sold  and  delivered  in  a 
YoT-.  I.— 30 
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declaration  in  assumpsit  at  common  law,  save  that  no  allega- 
tion of  the  promise  to  pay  the  amount  claimed  due  is  set 
forth.  Under  our  code  system  of  pleadings,  a  promise,, 
when  it  is  implied,  need  not  be  alleged,  for  it  is  not  proper 
under  this  system  to  set  forth  implications  of  law.  A  com- 
plaint, similar  to  the  one  in  this  action,  was  held,  in  AUerif 
and  Carpenter  v.  PaMerson^  7  N.  Y.  476,  to  state  fact& 
sufficient  to  constitute  a  cause  of  action  ;  and,  according  to* 
this  authority,  it  may  be  safely  said  that  this  complaint 
implies  clearly  that  a  contract  had  been  made  between- 
plaintiffs  and  defendant,  by  which  the  former  had  sold  and 
delivered  to  the  latter,  goods,  at  his  special  instance  and  re- 
quest, for  the  price  named  in  the  complaint,  which  the 
defendant  had  promised  to  pa}^;  that  the  time  when  the 
same  was  to  be  paid  had  expired,  and  that  it  was  now  due 
and  unpaid.  All  that  was  required  of  the  plaintiffs  was  to 
establish  these  facts.  If  they  are  not  controverted  by  the 
answer  they  are  admitted,  and  that  is  sufficient.  A  promise 
that  is  implied  from  the  facts  of  a  case  need  not  be  proved, 
while  an  express  promise  has  to  be  both  alleged  and  proved. 
The  promise  in  this  case,  as  in  that  of  AUen  and  Carpenter 
V.  Patterson^  above  referred  to,  is  an  implied  one.  Under 
our  Code,  as  well  as  under  the  common-law  system  of  plead- 
ings, the  denials  of  the  answer  should  not  only  controvert 
the  express  allegations  of  the  complaint,  but  also  those 
necessarily  implied  therefrom.  Van  Santv.  Plead.  422,  433. 
It  was  necessary,  then,  that  the  defendant  should  contro- 
vert all  or  some  of  the  allegations  above  specified.  The  first 
denial  is  simply  a  denial  of  indebtedness.  This,  it  has  been 
frequently  held,  raises  no  material  issue  whatever.  The 
other  allegations  of  the  answer  do  not  directly  controvert 
any  of  the  allegations  of  the  complaint,  but  set  forth  that 
the  goods  were  purchased  for  gold  dust.  This,  of  course, 
inferentially  denies  that  the  goods  were  sold  for  so  much 
money.  It  is  very  difficult  to  class  such  an  answer  as  this. 
It  is  not  a  specific  denial  of  the  allegations  of  the  complaint,, 
nor  does  it  confess  and  avoid  them,  for  if  it  is  true,  all  the 
allegations  of  the  complaint  are  not.     The  allegation  in 
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relation  to  the  contraot  being  for  gold  dust,  is  set  forth  in  the 
answer,  as  though  it  was  new  matter  constituting  a  defense. 
The  new  matter  constituting  a  defense  provided  for  in  the 
Code  is,  I  think,  the  setting  up  of  such  defenses  as  cover- 
ture, infancy,  payment,  failure  of  consideration,  recoup- 
ment and  such  classes  of  defenses,  amounting  to  a  full  or 
partial  defense  to  the  action.  This  defense  sought  to  be  set 
up  in  this  action  is  not  embraced  within  any  of  these  classes. 
It  is  one  that  undoubtedly  could  have  been  introduced  under 
a  specific  denial,  denying  that  the  defendant  ever  contracted 
to  pay  the  plaintiffs  the  sum  named  in  their  complaint,  or 
any  other  sum  of  money,  for  said  goods,  wares  and  mer- 
chandise. At  the  trial,  the  answer  was  treated  as  though  it 
was  such  a  denial  as  this.  Whether  a  court  should  consider 
such  an  answer  a  nullity,  without  any  objection  on  the  part 
of  the  plaintiff,  I  am  not  prepared  to  say.  Giving  it  all  the 
force  claimed  for  it,  the  only  issue  raised  by  it  is,  as  to 
whether  the  goods  were  sold  for  money  or  gold  dust.  All 
the  evidence  in  the  case  is  positive  upon  the  point  that  it 
was  for  money.  The  court  should,  then,  have  found  this 
fact,  which  would  have  decided  the  cause  for  the  plaintiffs. 
The  judgment  of  the  court  below  is  therefore  reversed^, 

and  the  cause  remanded. 

Exceptions  sustaiTied. 


King  et  aL,  appellants,  v,  Edwards  et  al.,  respondents. 

MrNiKG  CUSTOMS— eifect  oti  Gommo7\  law.  The  rules  and  oastoms  of  miners  in 
A  particular  district  are  laws,  and  constitute  tbe  American  common  law  on 
mining  for  precious  metals. 

ICiNiNo  GITSTOMS — XocoLxon  of  mining  ground.  The  rules  and  customs,  which 
point  out  the  manner  of  locating  mining  ground,  are  conditions  precedent, 
which  must  be  substantially  complied  with. 

ItlNiNQ  CUSTOMS  — forftiiave  pregumed  tohen  mi^xera  fail  to  work  their  daima. 
The  rules  and  customs  of  miners,  that  require  locators  to  do  a  certain 
amount  of  worlcnpon  their  claims,  are  conditions  subsequent;  and  the  law 
presumes  that  such  locators  forfeit  their  rights  to  possess  and  mine  the 
same  by  a  failure  to  comply  therewith,  although  no  penalty  is  specified  in 
such  rules  and  customs. 
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MiNiKG  CUSTOMS — re^cotion  of  forfeited  nUning  clatmir.  Mining  claims,  whiob 
are  lorfeited,  can  be  re-looated  bj  any  person  who  oomplies  with  the  rules 
and  ouBtoma  of  the  distriot  in  whioh  they  are  situated. 

Mining  customs  —  conati-uction  of  mining  rules  by  courU.  Gk>urt8  must  con- 
strue mining  rules  and  customs  and  require  the  owners  of  mining  ground 
to  develop  and  worls  it,  if  consistent  with  law. 

Mining  customs  —  rules  of  a  disU-ict  not  varied  by  those  of  another.  The  rules 
and  customs  of  the  miners  of  one  district  cannot  be  introduced  to  rarj 
those  of  another  distriot. 

Mining  customs — mining  laws  presumed  to  be  in  foroe.  It  is  presumed  that  the 
written  laws  of  a  mining  district  are  in  force,  and  anj  custom  that  conflicts 
with  them  must  be  clearly  proved. 

Mining  districts  changed— vested  rights.  The  extent  of  a  mining  distriot 
may  be  changed  by  those  who  created  it,  if  vested  rights  are  not  thereby 
interfered  with. 

Mining  rvi^es  — representation  of  mining  ground  by  labor  and  a  bed-rodc — 
flume.  All  mining  rules  and  customs  must  be  reasonable.  Those  whioh 
compel  persons  to  perform  labor  in  the  district  to  represent  their  mining 
ground,  which  cannot  be  profitably  worked  without  running  a  bed-rock 
flume  to  it  from  another  district,  are  unreasonable. 

Appeal  from  the  Third  District^  Meagher  Gownty. 

In  May,  1869,  King  and  Gillett  filed  tbeir  complaint  against 
Edwards  and  ten  others,  including  John  Doe  and  Richard 
Roe,  in  the  district  court  in  Meagher  county.  The  cause 
was  tried  by  a  jury  in  November,  1869,  before  Symes,  J., 
and  a  verdict  was  returned  for  defendants.  The  facts  are 
stated  in  the  opinion. 

WooLFOLK  &  Toole,  for  appellants. 

There  was  no  evidence  that  appellants  had  abandoned  the 
ground  in  controversy.  The  laws  of  German  district,  even 
if  in  force,  make  no  provision  for  a  forfeiture,  but  were 
designed  to  make  representation  easy  instead  of  difficult. 
McGarity  v.  Byington^  12  Cal.  426 ;  CoJman  v.  GleTnents^ 
23  id.  248  ;  Bell  v.  Bed  Rock  T.  &  M.  Co.,  36  id.  217. 

No  witness  swore  that  the  laws  were  in  force.  The  record 
shows  that  there  had  been  a  dispute  for  three  years  past,  as 
to  what  laws  were  in  force.     Acts  Montana,  1866, 169,  §  634. 

The  questions  of  abandonment  and  forfeiture,  under  the 
laws  of  Gferraan  district,  were  the  only  issues  raised  by  the 
pleadings.  The  record  shows  that  appellants  introduced 
evidence,  that  a  custom  had  grown  up  in  German  district, 
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permitting  representation  of  ground  by  work  outside  of  the 
district,  as  in  cases  of  flumes  or  drain  ditches.  The  respond- 
ents sought  to  proYe  that  there  had  been  no  such  custom,  as 
there  had  been  no  such  case  before  in  the  district.  Not  one 
of  respondents'  witnesses  asserted  that  there  was  any  cus- 
tom in  the  district,  making  a  forfeiture,  when  ground  was 
represented  in  the  manner  that  appellants  represented  their 
ground.  Not  one  of  respondents'  witnesses  testified  to  any 
fact  creating  xi  custom,  but  simply  gave  th^  own  opinion 
as  to  what  was  or  was  not  the  custom.  Such  evidence  could 
not  establish  a  custom  or  disprove  one.  2  G-reenl.  Ev.,  §§ 
260,  262 ;  1  Black.  Com.  76,  77. 

The  court  erred  in  admitting  the  resolutions  offered  as 
the  laws  of  German  district.  English  v.  Johnson^  17 
Cal.  107. 

The  court  erred  in  refusing  to  allow  certain  questions  to 
be  put  to  the  witnesses,  Kane  and  Woods.  It  was  compe- 
tent to  ask  them,  on  cross-examination,  if  there  was  any 
custom  in  German  district  which  would  prevent  representa- 
tion by  bed-rock  flume  in  the  district  below.  1  Greenl.  Ev., 
§  446,  et  seq.;  3  Estee's  PI.  450,  §  49  ;  Jdckson  v.  Feather 
Rit>€T  Water  Co.y  14  Cal.  23.  If  there  was  no  custom  which 
prevented  such  mode  of  representation  and  subjected  the 
ground  to  forfeiture,  it  could  not  be  forfeited.  The  ques- 
tions were  asked  to  show  that  there  was  no  such  custom. 

The  court  erred  in  refusing  to  permit  appellants  to  show 
in  rebuttal  the  boundaries  of  German  district  at  the  time 
of  the  adoption  of  the  laws.  Appellants'  witnesses  never 
defined  these  boundaries.  It  was  clearly  competent  to  show 
that,  at  the  time  of  the  adoption  of  these  laws,  German  dis- 
trict embraced  appellants'  bed-rock  flume,  and  that  respond- 
ents were  seeking  to  apply  old  laws  or  customs  to  a  new 
district  with  smaller  dimensions  than  the  one  first  created^ 

Chumasbbo  &  Chadwiok,  for  respondents. 

This  action  is  to  recover  the  possession  of  a  mining  claim, 
and  is  governed  by  the  law  applicable  to  actions  of  eject- 
ment.   The  appellants  must  recover  upon  the  strength  of 
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their  own  title.  The  respondents  set  up  as  special  defenses, 
abandonment  and  forfeiture. 

The  question  of  abandonment  was  one  entirely  for  the 
jury,  and,  as  there  was  evidence  tending  to  prove  the  same, 
the  court  cannot  disturb  the  verdict.  Depwy  v.  WiUiamSj 
26  Cal.  309 ;  Roberts  v.  Unger,  30  id.  676. 

The  defense  of  forfeiture  of  appellants^  right  to  the 
premises  in  dispute  was  clearly  established.  The  evidence 
showed  that  they  were  in  the  German  district ;  that  the 
miners  of  that  district  had  adopted  certain  rules  long  before 
appellants  claimed  this  ground ;  that  these  rules  required  a 
certain  amount  of  work  to  be  done  in  the  district  to  hold 
mining  ground,  and  that  appellants  had  failed  to  perform  it. 
Whether  the  laws  were  in  force,  or  whether  the  appellants 
had  complied  with  these  laws,  or  whether  the  ground  had 
been  forfeited  under  the  laws  as  shown  by  the  evidence 
and  the  law  as  given  by  the  court,  were  questions  entirely 
for  the  jury  to  pass  upon,  and  their  verdict  cannot  be  dis- 
turbed by  this  court.  Packer  v.  HecUon^  9  Cal.  568 ;  /8if. 
John  Y.  Kidd,  26  id.  263  ;  Depuy  v.  Williams,  26  id.  309  ; 
Morton  v.  SolaTiibo  C,  M.  Co. ,  id.  532. 

No  exceptions  to  the  instructions  of  the  court  were  taken 
by  either  party.  The  appellants  only  claimed  a  possessory 
right  to  the  ground  in  dispute,  having  no  title  from  the  gov- 
ernment. That  right  could  only  be  preserved  by  a  com- 
pliance with  the  local  mining  laws,  and,  in  case  of  non- 
compliance therewith,  a  forfeiture  would  arise.  Warring 
V.  Orcm,  11  Cal.  366 ;  Oluckauf  v.  Reed,  22  id.  468 ;  St. 
John  V.  Kidd,  26  id.  263. 

If  there  were  no  local  rules  in  the  district,  the  ground 
could  only  be  held  by  an  actual  and  continuous  posses- 
sion. 

Appellants  fail  to  make  out  any  case  for  a  new  trial  upon 
the  ground  of  newly-discovered  evidence.  They  show  no 
diligence,  and  the  newly-discovered  evidence  is  cumulative. 
Gra.  &  W.  New  Trials,  473-486. 

All  questions  as  to  customs  or  usages  in  force  in  the  dis- 
trict were  properly  left  to  the  jury.     They  were  questione 
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of  fact  for  them  to  detennine,  and  their  verdict  cannot  be 
set  aside,  if  it  was  supported  by  the  evidence. 

Knowles,  J.  This  is  an  action  of  ejectment  brought  by 
the  appellants  to  recover  possession  from  the  respondents 
of  certain  mining  ground,  situated  in  Gterman  district,  Con- 
federate gulch,  Meagher  county. 

The  appellants  claim  title  from  those  who  first  located  the 
same.  The  respondents  claim  that  ap])ellant8  forfeited  the 
ground  and  Set  up  title  in  themselves. 

The  law  which  requires  work  to  be  done  on  mining  ground 
in  German  district  does  not  provide  that  a  failure  to  comply 
therewith  shall  work  a  forfeiture  of  the  ground. 

The  first  question  presented  for  us  to  answer  is,  whether 
it  is  necessary  for  this  law  to  so  provide  in  order  to  have 
this  eff'ect.  • 

The  mining  customs  of  any  particular  mining  district 
have  the  force  and  effect  of  laws,  or,  in  other  words,  are  laws. 
The  local  courts  in  each  one  of  the  States  and  Territories, 
where  placer  mining  is  prosecuted  to  any  extent,  have  so 
recognized  them,  and  finally,  congress,  by  an  act  in  July, 
1866,  recognized  these  rules  and  customs  as  law. 

The  title  to  mineral  lands  is  vested  in  the  United  States. 
Any  citizen  of  the  United  States,  or  any  person  who  has 
declared  his  intention  to  become  such,  may,  by  complying 
with  the  local  rules  and  customs  of  any  district,  become 
vested  with  the  right  to  possess  and  mine  any  specific  por- 
tion of  mining  ground.  The  customs  which  point  out  the 
manner  of  locating  mining  ground  are  conditions  precedent. 
A  substantial  compliance  with  them  is  necessary.  The 
right  to  possess  and  mine  any  mining  claim  is  derived  from 
the  United  States  by  virtue  of  this  compliance.  The  United 
States  is  divested  bf  this  right  as  effectually  as  if  these  rules 
and  customs  were  acts  of  congress,  for  they  now  are  the 
American  common  law  on  mining  for  precious  metals. 

The  regulations  of  miners  which  require  that  so  much 
work  must  be  performed  upon  each  claim  are  conditions 
subsequent.    The  locator  of  a  mining  claim  takes  subject 
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to  this  condition.  So  long  as  he  complies  with  it^  the  right 
to  possess  and  mine  the  same  remains  with  him.  Whenever 
a  condition  subsequent  is  attached  to  any  right  or  title 
vested  in  a  party  by  virtue  of  law,  it  is  not  necessary  that 
the  law  should  provide  that  a  failure  to  comply  therewith^ 
works  a  forfeiture  of  the  right  Even  when  a  condition 
subsequent  is  expressed  in  a  deed,  it  is  not  necessary  that 
Lt,]b|e^spfKUfied  that  a  failure  to  comply  with  it  entitles  the 
gjTH^toi:  to  enter  and  take  possession  of  the  tenements.  It 
is  implied  that  he  has  this  right.  4  Kent's  Com.  140.  . 
'  It  is  true  that)  where  a  mine  is  forfeited,  it  becomes  for- 
feited to  the  United  States,  of  whom  the  locator  derived 
title.  Formerly  only  the  grantor,  or  his  heirs,  could  pra 
ceed  for  forfeiture ;  but  under  the  law,  aa  it  now  stands,  an 
assignee  of  the  rights  of  the  grantor  can  proceed  to  declare 
a  forfeiture.     4  Kent's  Com.  138,  139. 

When  mining  ground  is  forfeited  by  any  one,  it  again 
becomes  unappropriated  mineral  land  of  the  United  States. 
Any  One  who  relocates  it,  in  accordance  with  the  mining 
rules  and  customs  of  the  district  in  which  the  same  is 
situated,  has  the  rights  of  the  government^  and  may  pro- 
ceed to  declare  a  forfeiture,  or  may  set  up  the  defense  of 
forfeiture  in  an  action  against  him. 

From  the  statement  in  this  case,  it  would  seem  tiiat  it  is 
conceded  that  both  pax  ties  claim  by  virtue  of  the  local  rules 
and  customs  of  the  district  where  the  ground  is  dtuated^ 
At  all  events,  as  far  as  the  statement  goes,  they  both  stand- 
upon  the  same  footing.  It  is  doubtful  whether  any  person^ 
could  acquire  and  possess  a  mining  claim,  without  comply- 
ing with  the  local  rules  and  customs  upon  that  subject  since 
the  act  of  congress  of  July,  1866,  upon  the  subject  of 
mining. 

I  think  I  may  safely  say  that  this  rule  in  relation  to  the 
forfeiture  of  mining  claims  is  substantially  the  samiB  as 
entertained  by  miners  generally  themselves.  It  is  not  often 
that  a  mining  law  declares  that  a  failure  to  comply  with  the 
one,  in  relation  to  working  and  developing  mining  ground, 
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works  a  forfeiture.    Yet  it  is  generally  considered  among, 
miners,  that  such  a  failure  will  have  this  effect. 

The  Spanish  edicts  upon  mining  in  Mexico,  which  is  the 
source  from  which  we  derived  our  mining  rules  and  cus- 
toms, established  that  all  right  to  mining  ground  had  at- 
tached thereto  the  condition  of  development.     A  failure  ta 
perform  so  much  work  on  any  mine  worked  a  forfeitiue.. 
There  a  proceeding,  in  its  nature  judicial,  was  always  insti- 
tuted, however,  to  declare  a  forfeiture  and  an  adjudicatios 
made  before  the  ground  was  subject  to  relocation.    This 
however,  in  our  country,  is  not  necessary.  .  The  policy  of 
the  government  of  the  United  States  has  been  to  throw  open 
its  mines  to  its  citizens,  and  to  encourage  the  extraction  of 
as  much  precious  metals  therefrom  as  possible.    And  ob- 
serving that  miners,  by  their  customs,  have  attached  as  a 
condition  to  the  right  to  possess  and  mine  any  mining 
ground,  that  of  working  the  same,  they  have  recognized 
them.    The  condition  of  development  should  be  attached 
to  every  mine  ;  and  courts  should,  as  ffer  as  consistent  with 
legal  principles,  maintain  the  construction  of  mining  cus 
toms  which  accomplish  this  end. 

The  decisions  in  California,  which  generally  deserve  great 
weight  upon  the  subject  of  mining,  are  far  from  being  satis- 
factory upon  this  one  subject — forfeiture  of  mining  ground. 
Undoubtedly,  mining  customs  should  be  construed  strictly 
against  forfeiture,  as  laid  down  in  Coleman  v.  Clements,  23 
Cal.  248.  But,  where  a  custom  is  plain,  there  is  no  room  for 
construction,  and  a  court  must  take  it  as  it  reads,  and  give 
it  its  legal  effect.  The  case  of  McOarrity  v.  Byington  et 
cU.,  12  Cal.  426,  and  that  of  Bell  v.  Bed  Hock  T.  &  M.  Co. 
certainly  lay  down  a  different  rule  from  that  expressed 
here,  while  St.  John  v.  Kiddy  26  Cal.  263,  lays  down  the 
same  rule.  It  is  to  be  observed  that  the  case  of  8t,  John 
V.  Kidd  does  not  purport  to  overrule  that  of  McOarrity 
V.  Byington  et  al.  Nor  does  the  case  of  BeO,  v.  The  Bed 
RocTc  T.  &  M.  Co,  purport  to  overrule  that  of  fiK.  John 
V.  Kidd,  The  conclusion  that  we  must  come  to  from  this 
is,  that  this  point  has  never  been  fully  considered  by  the 
Vol.  L  — 81. 
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California  coui'ts.  No  reasoning  is  given  in  support  of  the 
rule,  in  either  case,  and  no  authorities ;  and,  hence,  it  is 
impossible  to  tell  how  they  arrived  at  their  conclusions. 
The  rule  we  have  expressed  we  believe  is  in  accordance  with 
the  established  principles  of  law,  and  comports  with  the 
understanding  miners  have  of  their  own  customs,  and  is 
consonant  with  the  policy  of  the  general  government. 

The  point  made  by  appellants'  counsel,  that,  because  there 
was  a  dispute  as  to  what  the  customs  in  G-erman  district 
were,  therefore  the  jury  were  not  warranted  in  finding  a 
forfeiture,  is  not  well  taken.  The  record  shows  that  there 
was  considerable  evidence  as  to  what  were  the  customs  of 
German  district.  This  issue  and  the  one  as  to  what  customs 
were  in  force  in  the  district,  was  properly  left  to  the  jury, 
and  this  court  must  presume  that  they  found  the  one  requir- 
ing work  to  be  done  in  the  district,  in  order  to  represent  a 
mining  claim  in  force. 

The  objection  to  the  questions  asked  Kane,  as  "  to  whether 
he  knew  of  any  custom  within  German  district  which  will 
prevent  the  representation  of  ground  in  said  district,  by 
work  on  a  bed-rock  flume,  commenced  in  the  district  below, 
and  as  to  whether  he  knew  of  any  custom  which  had  grown 
up  within  the  limits  of  this  district,  whereby  parties  were 
prohibited  from  representing  mining  ground  in  one  district, 
by  a  bed-rock  flume  started  in  another,  where  the  bed-rock 
flume  is  to  drain  and  work  all  mining  ground  belonging  to 
the  party  above  the  head  of  the  bed-rock  flume,"  were 
properly  sustained.  The  written  laws  of  the  district,  which 
presumptively  were  in  force,  required  work  in  the  district 
to  represent  ground  therein.  If  any  other  custom  had 
grown  up  in  that  district,  allowing  parties  to  represent 
ground  by  work  outside  of  the  district,  it  devolved  upon 
the  appellants  to  show  it,  as  this  would  be  considered  an 
amendment  to,  or  modification  of,  the  former  custom. 

It  may  be  further  remarked,  in  relation  to  these  questions^ 
that,  from  all  that  appears,  they  are  not  proper  cross-exami- 
nation. All  that  appears  from  the  record,in  the  examination 
of  the  witness  in  chief,  is,  that  the  witness  did  not  know  of 
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any  oustom  in  German  district  allowing  ground  to  be  repre- 
sented by  work  outside  of  the  district,  and  that  he  was 
familiar  with  the  customs  of  that  district. 

There  was  not  sufficient  evidence  to  warrant  the  court 
holding  that  the  jury  would  be  justified  in  finding  that 
German  district  had  been  abandoned  or  merged  in  a  gene- 
ral district  for  Confederate  gulch,  called  Confederate  district. 
Hence,  the  objections  to  the  third  question  asked  by  appel- 
lants of  Kane,  and  the  one  asked  O' Brian,  in  relation  to 
the  customs  of  Confederate  gulch,  were  properly  sustained. 
When  there  are  customs  upon  any  one  subject  in  a  district, 
the  parties  must  be  limited  to  those.  The  custom^  of  an 
outside  district  could  not  be  introduced  to  vary  them. 

The  appellants'  counsel  asked  Grubb,  one  of  the  defend- 
ants' witnesses^  the  following  question :  ^  ^  If  a  man  has  a  bed- 
rock flume  in  a  gulch  with  which  he  designs  to  mine  sev- 
eral pieces  of  mining  ground  in  the  same  gulch,  that  lie 
separate  from  each  other  in  different  districts,  do  you  know 
of  any  custom  in  German  district  that  requires  a  separate 
flume  for  each  piece  of  ground  to  represent  the  same  ?" 

The  first  point  that  may  be  noticed  in  relation  to  this 
question  is,  that  if  answered  in  the  affirmative  it  would 
show  a  custom  in  German  district  in  relation  to  what  would 
be  representation  in  another  district,  and  if  answered  in  the 
affirmative,  surely  the  appellants  would  not  have  been  bene- 
fited, as  it  was  not  pretended  that  they  had  two  bed-rock 
flumes.  If  the  witness  had  answered  in  the  negative,  I  am 
still  unable  to  perceive  what  benefit  the  appellants  would 
have  derived.  The  written  laws  of  the  district  had  been 
introduced  in  evidence,  and  these  provided  for  work  in  the 
district  to  represent  mining  ground  therein,  and  as  before 
remarked,  these  laws  were  presumptively  in  force,  and  it 
devolved  upon  api)ellants  to  show  a  positive  custom  allow- 
ing them  to  represent  their  ground  by  work  outside  of  the 
district.  The  mere  fact  that  there  was  no  direct  mining  rule 
pix)hibiting  ground  from  being  represented  in  this  way 
amounted  to  nothing.  The  point  they  were  required  to 
establish  was,  that  there  was  a  positive  custom  sanctioning 
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this  kind  of  representation.  A  court  should  not  reverse  a 
case  unless  it  appears  clearly  that  the  appellant  was  either 
actually  or  presumptively  damaged  by  the  error  coni- 
plained  of. 

The  written  customs  introduced  by  respondents  were 
properly  received.  Sufficient  evidence  concerning  them  had 
been  introduced  to  raise  a  presumption  that  they  were  laws 
of  the  district.  It  is  not  claimed  that  they  had  possession 
of  the  other  laws  of  the  district  and  refused  to  introduce 
them.  It  was  left  to  the  jury  to  determine  whether  they 
were  the  laws  of  the  district  or  not.  If  they  found  that 
they  were  prima  /acie^  they  were  in  force. 

The  court  refused  to  allow  the  appellants  to  Introduce 
evidence  to  the  effect  that  at  the  time  the  laws  of  German 
district  were  established  German  district  was  much  larger 
than  at  present,  and  embraced  where  appellants'  bed-rock 
flume  is  situated. 

It  will  be  observed  that  appellants  do  not  seek  by  this 
question  to  determine  the  size  of  the  district  at  the  time  the 
mining  ground  was  located  by  the  grantors  of  appellants, 
'but  the  size  of  the  district  at  the  time  laws  were  passed. 
Undoubtedly  those  who  have  created  a  mining  district  may 
change  its  extent  so  that  they  do  not  interfere  with  vested 
rights.  If  these  claims  were  located  by  those  under  whom 
appellants  claim  subsequent  to  the  change  in  the  size  of  the 
district,  appellants  could  not  complain,  and  from  all  that 
appears  from  the  record  this  may  have  been  the  case.  In 
conclusion,  I  may  say  that  where  it  appears  that  mining 
ground  could  not  be  worked  profitably  without  going  out- 
side the  district  to  run  a  bed-rock  flume  or  drain  race  to  it, 
a  custom  which  would  require  work  to  be  done  in  the  dis- 
trict to  represent  it,  might  be  considered  unreasonable.  All 
mining  customs  must  be  reasonable.  In  this  case,  however, 
1  gather  from  the  whole  record  that  the  appellants  had 
mining  ground  in  the  district  below  called  Baker  district. 
That  the  primary  object  of  this  bed-rock  flume  was  to  work 
this  ground.    I  do  not  think  any  mining  custom  is  unrea- 
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sonable  which  requires  work  to  be  performed  directly  in 

reference  to  ground  in  the  district  in  which  it  is  in  force. 

For  these  reasons  the  judgment  of  the  court  below  is 

affirmed. 

EoDcepUoTis  overruled. 


Oabkhabt,  administrator,  respondent,  v.  Montana  Mnr- 
ERAL  Land  and  Mining  Company,  appellant. 

Dbscxnt  oir  QUARTZ  liODSB.  The  statates  of  this  Territo^,  which  regolBfce  th* 
deeoent  ftnd  distribution  of  real  property,  are  applioable  to  quartz  lodea. 

Adminibtratob  cannot  maintain  bxax«  AcnoNB.  An  administrator  cannot 
maintain  an  action  of  ejectment  for  the  posseatlon  of  realty,  or  trespass  for 
damages  to  the  same. 

Appeal  from  the  Second  District^  Beaverhead  County. 

This  action  was  tried  by  Knowles,  J. 

The  facts  are  stated  in  the  opinion.  The  fourth  ground 
of  the  demurrer  to  the  amended  complaint  was  as  follows : 
'^Complaint  shows  that  there  is  an  administrator  of  the 
estate  of  George  Carrhart,  and  defendants  demur  to  mis- 
joinder of  parties,  on  the  ground  that  the  action  should  be 
prosecuted  in  the  name  of  the  administrator  alone."  The 
arguments  of  counsel  upon  questions  that  are  not  decided 
by  the  court  are  not  reported. 

WoBD  &  Spratt,  for  appellants. 

The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  respondent  has  no  interest  in  the 
property,  or  right  to  the  possession  of  the  same.  At  com- 
mon law,  the  realty  of  the  deceased  descends  to  the  heir 
when  there  is  no  last  will ;  in  no  event  does  it  go  to  the 
administrator,  nor  does  the  administrator  acquire  any  inter- 
est in,  or  right  of  possession  to,  the  same.  1  Will,  on 
Exec.  660,  568,  715 ;  Sm,ith  v.  McConnell,  17111.  136 ;  King 
V.  Jones,  1  Eng,  0.  L.  223;  Emeric  v.  PennimaUy  36 
Cal.  122. 


/ 
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The  common-law  doctrine  has  been  adopted  in  this  Ter- 
ritory. Acts  1866,  356.  Under  our  statutes,  the  adminis- 
trator can  have  no  title,  interest  or  right  to  the  possession 
of  the  realty  of  his  intestate.  Acts  1865,  §  1,  art.  2,  p.  285. 
He  has  nothing  but  the  naked  power  to  sell  for  the  payment 
of  debts,  or  make  short  leases  under  the  direction  of  the 
probate  court.  The  right  to  the  possession  belongs  to  the 
heirs  or  devisees,  and  they  are  the  proper  parties  to  sue  for 
an  injury  to  the  same,  or  maintain  ejectment.  The  admin- 
*  istrator  is  not  the  real  party  in  interest.    Civ.  Prac.  Act,  §  4. 

Our  statute  of  descent  and  distribution  was  in  force  in 
this  Territory  before  the  suit  was  commenced.  Acts  1867, 
p.  64,  §1.  The  administrator  cannot  take  any  interest  in 
the  realty  of  the  intestate.  Salmon  v.  Symonds^  30  CaL 
301.  Our  administration  law  and  the  law  of  descents  and 
distributions  are  literal  copies  from  the  laws  of  Missouri. 
The  administrator  cannot  maintain  an  action  of  ejectment, 
or  possess  or  control  the  realty  of  the  intestate.  Burdyne 
V.  Mackey^  7  Mo.  374;  AvJbuchon  v.  Lory^  28  id.  99; 
Sherman  v.  Dutchy  16  111.  285;  HopTcins  v.  McCan^  19 
id.  113. 

The  decisions  of  California,  New  York  and  other  States 
are  based  upon  different  statutes,  that  have  repealed  the 
common  law  and  authorized  the  administrator  to  possess 
and  control  the  realty. 

The  defendants  were  entitled  to  judgment  on  the  facts 
found  by  the  court  below.  The  judgment  is  void.  The 
respondent  is  a  stranger  to  the  whole  matter.  The  respond- 
ent's  claim  was  barred  by  the  statute  of  limitations  of 
Montana. 

.0.  Mead  and  H.  N.  Blake,  for  respondent. 

The  appellant,  having  filed  no  statement,  cannot  complaiB 
of  any  error  outside  of  the  judgment  roll.  Harper  Y.Minor^ 
27  Cal.  107 ;   Wetlierhee  v.  Carroll,  33  id.  553. 

The  objection  that  the  plaintiff  has  not  the  legal  capacity 
to  sue  must  be  raised  by  demurrer  under  that  head.  It 
cannot  now  be  urged,  under  the  sixth  subdivision,  that  the 


1870.]     OABBHARTt).  MONTANA  MINERAL,  ETC.,  CO.  247 

complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  2  Whit  Pr.  54 ;  Civ.  Prac.  Act,  §§  40,  44,  45  ; 
Connecticut  Bank  v.  Smithy  17  How.  Pr.  487;  Bank  cf 
LowviUe  V.  Edwards^  \\  id.  216 ;  Bank  of  Havana  v. 
Wickham,  16  id.  97. 

The  judgment  will  not  be  reversed  if  it  can  be  gathered 
from  the  complaint,  as  a  whole,  that  plaintiff  has  any  cause 
of  action.  Summers  v.  Shriah^  10  CaL  347 ;  Bollock 
V.  Jaudin^  34  id.  174. 

An  administrator  may  sue  without  joining  with  him  the 
persons  for  whose  benefit  the  action  is  prosecuted.  Civ. 
Prac.  Act,  §  6.  The  administrator  must  commence  and 
prosecute  all  actions  which  may  be  maintained,  and  are 
necessary  in  the  course  of  his  administration.  Acts  1866, 
288,  §  23. 

The  administrator,  under  the  laws  of  Montana,  has  a 
right  of  possession  to  the  real  and  personal  property  of  the 
deceased.  Acts  1865,  271,  §  14 ;  273,  §  18 ;  277,  §§  48,  47 ; 
282,  §  66 ;  285,  §§  1,  2,  3,  4;  291,  §§  42,  43.  The  adminis- 
trator in  this  action  m  the  proper  plaintiff.  Defendant  ob- 
jected to  the  joinder  of  the  heirs  by  demurrer,  and  insisted 
that  the  action  should  be  prosecuted  in  the  name  of  the 
administrator  alone.  Defendant' s  demurrer,  fourth  ground. 
Harwood  v.  MayrCy  8  Cal.  580 ;  Owrtis  v.  Herricky  14  id. 
119 ;  Ourtis  v.  Subtety  15  id.  264 ;  Meeka  v.  HaJmy  20  id. 
628.  The  action  of  the  court  in  striking  out  the  names  of 
the  heirs  as  plaintiffs,  if  erroneous,  cannot  be  taken  advan- 
tage of  by  appellant.  It  was  a  ruling,  requested  by  appel- 
lant, and  appellant  cannot  complain  of  an  error  of  court 
committed  in  its  favor.  Oaven  v.  Dropm^ny  5  CaL  342; 
WilkiTison  v.  Parrotty  32  id.  102. 

The  complaint  is  sufficient.  Payne  v.  TreadAJoelly  16  Cal. 
242 ;  HaZleck  v.  MixeTy  id.  577 ;  Salmon  v.  SyTrwnds^  24 
id.  266  ;  Carpenter  v.  Schmidt,  26  id.  512 ;  Duncan  v.  Dun- 
can, 19  Mo.  368. 

The  act  regulating  descents  and  distributions  in  Montana, 
approved  November  21,  1867,  does  not  apply  to  this  case> 
George  Carrhart  having  died  in  May,  1863. 
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Symks,  J.  This  was  an  action  brought  by  pltuntiff 
administrator  against  the  defendant,  in  the  nature  ot  eji 
ment,  for  the  possession  of  a  claim  on  a  quartz  lode  i 
damages  for  detention.  The  complaint  was  first  filed  in 
name  of  the  administrator  alone ;  an  amendment  was 
lowed  on  motion  of  plaintiff,  making  several  persons,  all^ 
heirs  at  law,  parties,  an  amended  answer  and  replicat 
filed,  and  then,  on  the  trial,  on  motion  of  defendant,  so 
of  the  heirs,  who  had  been  made  parties  hy  amendtnc 
were  stricken  from  tlie  record,  and,  on  motion  of  plaint 
the  other  alleged  heirs  were  stricken  from  the  record,  le 
ing  the  case  to  proceed  on  the  amended  complaint  with 
said  administrator  as  sole  plaintiff.  The  case  waa  tried 
the  court  below  in  February,  1869,  a  jury  being  waiv 
and  judgment  rendered  for  the  plaintiff  for  the  recovery 
the  quartz  claim  and  $5,000  damages  for  detention.  A  mot 
for  new  trial  argued  and  overruled,  and  appeal  taken  fi 
order  and  errors  appearing  on  the  record. 

There  was  no  regular  statement  on  motion  for  new  tr 
and  the  only  question  appearing  for  the  consideration 
this  court  is,  does  the  complaint  state  facts  suffiiuent  to  o 
atitute  a  cause  of  action  i 

The  complaint  alleges  that  George  Carrhart  died  in 
month  of  May,  1863,  intestate,  seized  and  possessed  am< 
other  things  of  claim  number  seven,  west  fixim  discove 
on  Dacota  quartz  lode,  in  Beaverhead  county,  Monta 
containing  one  hundred  feet  on  said  lode  ;  that  on  the 
of  November,  1864,  plaintiff  was  duly  appointed  admu 
trator  of  the  estate  of  said  deceased  ;  that  said  estate  i 
still  unsettled,  and  plaintiff  is  still  administrator  then 
Further,  that  William  Carrhart  and  several  other  heirs,  so 
minors,  claim  an  interest  in  the  estate  of  the  said  deceased, 
ingnextof  kin  to  and  legal  representatives  thereof;  that  th 
were  no  otlier  heirs  or  legal  representatives  of  deceased  w 
have  an  interest  in  the  action  ;  that  the  value  of  the  pr 
erty  is  SJi,(MM);  that  while  said  plaintiffs  were  in  possess 
Mid  entitled  to  the  possession  of  said  property,  on  or  abi 
Ihe  7th  day  of  May,  1867,  the  said  defendants  wrongfu 
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id  nnlawfally  went  npon  and  took  poeaes 
roperty,  depriving  the  plaiatiffs  of  their  true 
Mae^ion  thereof ;  that  they  have  and  are  conti: 
wir  unlawfal  posaesaion  of  said  property,  an 
>ng  time,  to  wit :  from  on  or  about  the  7th 
887,  worked  and  coDtinue  to  work  upon  a 
3iQii,  and  are  setting  up  and  claiming  a  fa 
snded  title  to  the  same  to  the  damage  of 
^  the  sum  of  $2,500,  and  that  they  have  tal 
iQe  to  take  laige  amounts   of  gold   quart 

nable  minerals  Irom  the  said  claim  and  pro 

ther  damage  of  $2,500.     Plaintiffs  ask  for  j 

perty,  that  the  title  set  ap  by  defendants 

&iid  void,  that  they  have  judgment  for  c 

a  leceiver  be  appointed  to  take  chaise  of 
o^  pendency  of  Buit,  and  for  other  proper 
Le  answer  denies  alle^tions  of  complaint 
!  xxew  matter  and  a  reply  was  filed ;  but  as  t 
a-iTTaiDg  is  as  to  the  suffioieooy  of  the  compla 
■■hidings  and  judgment  of  the  court  below  i 

to  consider  them.  Two  questions  are  im 
^  «>n  of  this  case  : 

~^t,  is  the  property  sued  for  in  this  action 
2«=>nd,  if  so,  can  the  administrator,  as  such 
'^X'  possession  and  damages  done  to  the 
*-  of  decedent  and  for  withholding  the  sa 
'^^^  law  of  this  Territory  all  claims  on  qa 
*"^.l  are  made  real  estate,  and  it  provides  tl 
^Xi.d  to  their  heirs  and  assigns.    Act  Decen 

*^  aartz  claims  have  been  treated  and  gov 
'  ^.pplicable  to  real  estate  by  the  supreme  ( 
**-  We  are  of  opinion  that  quartz  lodes 
^•*e  to  be  governed  by  the  rules  applicable  t 
^-iatribution  of  realty. 
■Oond,  it  is  unnecessary  to  dwell  upon  the 
■Vane  that  all  realty  descends  to,  and  vests 
•^e  death  of  the  testator,  and  that  the  ex< 

Vol.  L— 82. 
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« 

miuistrator  cannot  maintain  ejectment  for  possession,   ot 
trespass  for  damages  to  the  same. 

Does  the  statute  law  of  this  Territory  change  the  common 
law  so  as  to  give  the  administrator  this  right?  The  chap- 
ters of  our  law  in  regard  to  descents  and  distributions  and 
administration  of  estates  are  almost  literal  copies  from  the 
Missouri  statute;  and  the  first,  second,  third  and  forty - 
second  sections  of  the  chapter  governing  administration  — 
which  are  relied  on,  in  this  case,  by  respondents  to  sustain 
the  position  •  that  the  administrator,  as  such,  can  maintain 
ejectment  for  real  estate  of  deceased  —  are,  in  effect,  the 
same.  It  is  contended  that  the  act  relating  to  descents  and 
distributions,  passed  November  21,  1867,  and  which  pro- 
vides that  all  real  estate  should  descend  to  the  heirs  or 
devisees,  being  after  death  of  decedent  herein,  although  be- 
fore commencement  of  this  suit,  does  not  govern  in  this 
oase.  But  this  is  immaterial  as  it  is,  as  to  the  question  in 
this  case,  declaratory  of  the  common  law. 

In  Burdyne  v.  Mackey^  executrix  of  Mackey^  7  Mo.  374, 
376,  the  question  is  discussed ;  and  the  court,  Scott,  J., 
say,  *'  that  it  is  not  contended  that  the  right  of  an  executor 
or  administrator  to  maintain  ejectment,  or  that  the  title  to 
realty  vests  in  him,  has  any  countenance  at  common  law/' 
That  this  right  must  be  derived  from  statute,  and  it  must 
be  supposed  that  such,  an  innovation,  so  much  at  variance 
witii  the  opinion  of  all  those  instructed  in  the  science  of  the 
common  law,  the  introduction  of  which  into  our  Code  must 
unsettle  and  disturb  so  many  principles  heretofore  estab- 
lished, should  derive  its  existence,  not  from  mere  implica- 
tion, but  from  express  enactment.  And  in  Auhuchon  v. 
Lory,  23  Mo.  99,  which  was  an  action  of  trespass  by  an 
administratrix  for  damage  to  real  estate  of  decedent,  the 
court  cited  the  common  law  to  show  that  it  cannot  be  main- 
tained, and  state  that  the  statute  which  gives  the  adminis- 
trator power  to  sell  for  payment  of  debts,  and  to  make 
short  leases,  under  direction  of  the  probate  court,  vests  no 
interest  in  the  real  estate  in  him.  Although  our  statute 
provides,  in  the  section  referred  to  —  being  tiie  same  as  the 
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Missouri  statute — that  the  administrator  shall  take  posses- 
sion of  all  evidences  of  title  to  real  estate,  and  make  an 
inrentory  of  all  real  and  personal  estate,  and  sell  the  same 
on  petition  for  the  payment  of  debts,  and  make  leases  of 
the  same,  not  longer  than  one  year,  under  direction  of  the 
probate  court,  that  does  not,  under  the  construction  given 
by  the  supreme  court  of  Missouri,  vest  any  title  or  interest 
in  the  administrator,  or  give  him  the  right  to  maintain 
ejectment.    We  think  the  construction  given  by  the  su- 
preme court  of  Missouri  correct  in  principle,  and  accord- 
ing to  the  intention  of  the  legislature.    Had  the  legislature 
intended  to  vest  the  title  or  possession  of  the  realty,  for  the 
purpose  of  administration  and  distribution  to  the  heird,  in 
the  administrator,  they  would  certainly  have  provided  for 
his  taking  possession  of  the  same ;  but  they  provide  for  his 
taking  possession  of  the  evidences  of  title  and  returning 
inventory  of  realty,  and  not  for  taking  possession  thereof — 
evidently  intending  that  he  should  look  after  the  realty  for 
the  benefit  of  the  heirs.     And,  also,  under  the  direction  of 
the  probate  court,  he  may  lease  it,  not  longer  than  one  year 
— evidently  meaning  until  the  heirs  can  be  notified  and 
take  possession.     The  authorities  referred  to  by  respondent 
in  California,  to  sustain  their  position,  are  under  special 
statutes,  and  have  no  force  here. 

The  complaint  in  this  case  alleges  that  the  plaintiffs,  th(' 
administrator  and  heirs,  were,  after  the  death  of  the  deceased,- 
and  before  the  commencement  of  the  suit,  the  owners,  ajul 
in  possession  of  the  quartz  claims  sued  for ;  and  that,  bein«i: 
in  possession,  the  defendants  unlawfully  ousted  them,  and 
still  hold  possession,  and  have  been  taking  out  quartz  ore, 
and  thereby  damaged  the  realty  $5,000.     Before  the  trial 
all  the  heirs  were  stricken  from  the  record,  leaving  the  alle- 
gations of  the  complaint  the  same,  to  wit :  that  they  wery 
the  owners  in  possession,  and  have  been  ousted  therefrom 
"by  the  defendants.     Upon  these  allegations  judgment  was 
rendered  for  the  plaintiff,  the  administrator,  for  the  recovery 
.  of  the  possession  of  said  property,  and  $6,0(X)  damages  for 
ouster  and  detention.    The  allegations  of  the  complaint  are 
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not  sufficient  to  support  this  judgment,  and  it  must  be 
reversed. 

The  case  seems  to  have  been  tried  below  without  this 
question  having  been  argued,  for  the  names  of  the  heii» 
were  all  stricken  from  the  record  on  the  suggestion  of  both 
parties. 

Judgment  reversed  and  cause  remanded. 

itTeto  trial  granted 


Tebbitobt    bx    bbl.    Fisk,    respondent,    v.    BoDOXBa^ 

appellant. 

Plbading — inmijBUcUnt  dmiais  —  /Mue<.  An  answer  that  **  deniet  legaUj  aaA 
lawfully  *'  the  allegations  of  the  oomplaint,  raises  no  issne  of  fact. 

TEBBiTOBiAii  AJTDiTon  — appointment  by  governor  and  oouneU,  Under  the 
oiiganic  act  of  this  Territoiy,  the  office  of  territorial  aaditor  must  be  filled 
bj  the  goyernor,  who  nominates  and,  bj  aiid  with  the  advice  and  consent 
of  the  legislative  oouucil,  appoints  a  person  to  fill  said  office. 

Statutobt  OONSTR0OTION — ttotuU  reioHng  to  election  of  auditor  void.  The  act 
approved  November  16, 1867,  which  provides  for  the  election  of  a  territorial 
auditor  by  the  legislative  assembly  and  the  voters  of  the  Territory,  conflicts 
with  the  organic  act  and  is  void ;  such  an  election  confers  no  right  upon  the 
party  claiming  the  office. 

Auditor  nominated  by  oovsrkob— cof^miat^on  by  cotmotL  A  person, 
who  has  been  nominated  by  the  governor  to  fill  the  office  of  territorial 
auditor,  has  no  right  thereto  until  the  legislative  council  has  confirmed  the 
nomination. 

Governor  cannot  jrUiL  certain  vacancies  in  otfiob.  The  governor  has  no 
authority  from  the  organic  act,  or  the  legislative  assembly,  to  fill  a  vaoanqy 
in  the  office  of  territorial  auditor. 

OrriCK  OF  terbitobiaxi  auditob.  The  legislative  assembly  has  ereated  tlie 
office  of  territorial  auditor,  and  can  abolish  it. 

Appeal  from  the  First  District^  Madison  Oouniy. 

The  facts  are  stated  in  the  opinion.    The  judgment  was 
rendered  by  Wabben,  J.  ^ 

Wo  BD  &  Spb ATT  and  Woolfolk  &  Toolb^  for  appellant 

The  governor  cannot  fill  the  office  of  territorial  auditor 

by  appointment}  sibee  he  has  exercised  the  appointing  power 
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in  tbfi  first  instance,  nnder  section  7  of  the  organic  act. 
The  expression  of  one  thing  is  the  exclusion  of  all  others. 
The  organic  act  provides  the  manner  of  filling  the  office 
and  defines  the  powers  of  the  executive.  Smith's  Const 
Law,  667,  677,  778,  790 ;  2  Story's  Const  403,  1542,  1648; 
People  V.  Langdan^  8  Cal.  16 ;  People  v.  JFkifynan^  10 
id.  46. 

There  was  no  vacancy  for  the  governor  to  fill.  The  l^is- 
lative  assembly  can  provide  for  the  filling  of  vacancies  dur- 
ing the  recess  of  the  council,  if  the  organic  act  is  silent 
thereon.  People  v.  OtUtoUy  28  CaL  44 ;  People  v.  TUtorij  87 
id.  618 ;  Bourland  v.  Ifildrethy  26  id.  161.  The  governor 
exhausted  his  appointing  power  in  the  first  instance,  and 
the  office  became  vacant  by  force  of  the  oiganic  act  The 
legislature  has  ever  since  filled  the  vacancy,  and  the  incum- 
bent held  by  virtue  of  the  laws,  which  the  legislature  had  a 
right  to  make.     Tappan  v.  Grapy  9  Paige,  607. 

The  law  creating .  the  office  of  auditor  provides  that  the 
incumbent  shall  hold  over  till  a  successor  is  qualified.  Acts 
1865,  538-639. 

The  governor  cannot  declare  a  vacancy.  There  is  no  find- 
ing or  admission  in  the  proceedings  that  any  proper  tribunal 
had  declared  the  office  vacant  at  the  time  respondent  was 
appointed.  Was  the  office  of  auditor  vacant  by  operation 
of  law  ?  If  there  was  a  vacancy,  the  legislature  had  the 
power  to  provide  the  manner  of  filling  it,  and  this  mode 
must  be  strictly  followed.  Acts  1869, 88,  §  2  ;  Smith's  Const 
Law,  790. 

The  governor  has  no  right  to  remove  officers.  The  1^* 
islature  has  limited  this  right  to  a  single  cause.  Acts  1867, 
73,  §  8.;  Ihppan  v.  Gray,  9  Paige,  607 ;  People  v.  Qmrique^ 
2  mil,  93. 

The  court  finds  that  appellant' s  term  of  office  expired  in 
1869  at  the  general  election.  The  statute  declaring  in  what 
cases  vacancies  occur  applies  to  events  occurring  before  the 
expiration  of  the  term  of  office  and  cannot  be  extended  to 
include  other  cases.  Acts  1867,  72,  §  7.  Section  2  of  the 
Tiaws  of  1860  repeals  the  ninth  section  of  the  Laws  of  1867, 
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page  73.  These  statutes  cannot  be  coDStroed  together.  ] 
repealing  the  section  providing  for  the  go venior  alone  to  1 
vacancies,  and  providing  for  the  same  to  be  filled  by  t 
governor  and  legislative  council,  the  legislatare  int^Hl 
that  the  governor  alone  should  not  fill  such  vacancy. 
Story's  Const.  405,  1544. 

The  law  makes  no  distinction  between  de  facto  office 
Respondent  must  show  a  perfect  right  to  the  office  of  app< 
lant.    There  most  be  a  vacancy  and  respondent  mast 
appointed  and  qualified  according  to  law.    People  v.  Sm^ 
28  Cal.  31 ;  18  Mo.  341. 

The  predecessor  of  appellant  surrendered  up  the  boo! 
and  records  and  appellant  was  holding  as  hia  successc 
There  was  no  such  vacancy  as  would  authorize  the  govern 
to  act.  The  office  of  auditor  is  never  vacant  when  there 
any  one  exercising  its  functions.  The  incumbent  has  t 
custody  of  public  records.  People  v.  Whi^um,  10  Cal.  3 
People  V.  Onlton,  38  id.  44 ;  People  v.  Station,  id.  38 
People  V.  Van  Born,  18  Wend.  518. 

Congress  authorized  the  legislature  to  re-enact  the  law  pi 
viding  for  the  election  of  auditor,  and  it  is  valid.  2  Storj 
Const  1587.  When  the  law  provides  that  one  can  ho 
office  until  his  successor  is  qualified,  the  right  so  to  hoi 
after  the  expiration  of  his  term,  is  a  tenure  by  law.  Pecr^ 
V.  Sanderson,  30  Cal.  160.  The  statutes  prescribe  the  mo 
of  removing  an  officer,  and  it  can  be  done  in  no  other  wa 
Civil  Prac.  Act,  §§  310-316 ;  People  v.  Carrique,  2  Hill,  IC 

The  courts  will  not  declare  an  office  vacant,  and  lea 
the  books  and  records  without  a  custodian.  Tappan 
Gray,  9  Paige,  507. 

The  right  of  respondent  to  recover  the  office  has  abat 
during  the  pendency  of  this  appeal.  Civil  Prac.  Act,  §  li 
Sup.  Ct.  Rule  15. 

W.  P.  Sanders  and  H.  N.  Blaeb,  for  respondent. 

The  office  of  territorial  auditor  is  appointive.  Organ 
Act,  §  7.  Sections  3  and  4  of  the  act  of  November  1 
1867  (p.  72),  confiict  with  the  organic  act,  and  are  voi 
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The  olaim  of  appellant  to  hold  said  offioe,  being  based  on 
said  act,  is  invalid. 

The  appellant  was  never  nominated  or  appointed  by  the 
executive  of  Montana.  The  respondent  was  so  nominated 
and  appointed.  It  was  necessary  for  the  governor  to  so  act 
to  confer  authority  on  any  person  to  fill  the  office  of  aaditoi. 
Organic  Act,  §§  2,  7 ;  Acts  1869,  88. 

The  election  of  appellant  was  illegal,  and  the  office  was 
vacant  Theeitectftive,  by  appointing  respondent  auditor, 
thereby  removed  appellant  JEx parte  Hermen.  13  Pet  139 , 
2  Impeach,  of  Johnson,  160,  201,  202,  316-317. 

The  oiganic  act  gives  the  governor  the  power  of  removal, 
and  the  legislature  cannot  impair  it.  Under  similar  pro- 
vigions  the  power  of  the  executive  to  remove  certain  officers 
has  been  conceded  for  two  generations.  1  Kent,  316;  2 
Impeach,  of  Johnson,  316. 

The  organic  act  requires  the  executive  to  take  care  ^'that 
the  laws  be  faithfully  executed."  §  2.  These  words  are 
borrowed  from  the  United  States  constitution,  and  have  a 
definite  meaning.  Congress  intended  to  weave  that  mean- 
ing into  our  form  of  territorial  government  Smith's  Const 
Law,  §  482 ;  U.  S.  Const,  art  2,  §§  1,  3. 

The  office  of  auditor  is  in  the  executive  department 
Was  there  a  vacancy  in  the  office  August  28,  1869,  in  con- 
templation of  law  %  People  v.  Parker ^  37  Cal.  639.  Appel- 
lant never  held  the  ofHc^  de  jure.  Appellant's  argument, 
in  practice,  gives  the  executive  power  to  the  legislature,  and 
allows  it  to  tie  the  governor's  hands  so  that  he  cannot  see 
that  the  laws  are  faithfully  executed.  A  part  of  the  power 
to  enforce  those  laws  must  be  the  turning  out  of  an  intruder 
from  an  executive  office.  The  cases  cited  by  appellant,  of 
an  officer  de  jure  holding  beyond  his  ordinary  term,  are 
decided  upon  the  principle  that  the  holding  over  is  a  part 
Of  the  legal  term.  They  do  not  justify  an  intruder  ab  initio. 
The  limitation  on  executive  power  by  the  legislature,  re- 
quiring that  permanent  appointments  shall  be  made  with 
the  advice  and  consent  of  the  council,  does  not  apply  to  a 
case  of  removal  where  such  concurrence  is  not  required. 


256  Territory  ex  rel.  Fisk  v.  Bodobr^.    [Aug.  T., 

No  finding  of  facts  is  necessary  where  a  judgment  is  ren- 
dered on  the  pleadings.  Taylor  v.  PaJmer^  81  Oal.  242. 
In  this  case  no  facts,  but  legal  conclusions  were  put  in  issue. 

Rule  16  of  the  supreme  court,  and  section  16  of  the  civil 
practice  act,  do  not  apply  to  this  case.  The  i)eople,  who 
are  parties,  are  neither  dead  or  disabled,  nor  have  they 
sold  out. 

Appellant's  denials  are  wholly  of  conclusions  of  law. 
Such  denials  raise  no  issue  of  fact.  Wedderspoan  y.  Sag- 
ersy  32  Cal.  569 ;  Ourtis  v.  JOcMrds^  9  id.  83 ;  Busenins 
y.  Coffee^  14  id.  91 ;  Frisch  v.  OaZer^  21  id.  71 ;  NeUcn  r. 
Murray,  23  id.  338 ;  JiicTiardsofi  v.  J^ith,  29  id.  529. 

Stmes,  J.  This  was  an  action  brought  under  title  7,  chap- 
ter 5  of  the  Civil  Code,  for  the  usurpation  of  the  office 
of  territorial  auditor,  by  the  people  of  the  Territory  upon 
the  relation  of  James  L.  Fisk,  and  James  L.  Fiak,  who 
claimed  that  he  was  entitled  to  the  possession  and  emolu- 
ments of  said  office,  against  W.  H.  Rodgers,  the  present 
incumbent. 

The  complaint  alleged  in  substance  that  plaintiff  Fisk  had 
been  duly  appointed  and  commissioned  by  the  governor  to 
the  office  of  territorial  auditor ;  that  pliaintiff  had  taken  the 
oath  and  filed  the  proper  official  bond;  that  he  had 
demanded  possession  of  the  said  office  from  said  defendant, 
but  defendant  refused  to  give  up  possession  and  wrongfully 
and  unlawfully  held  and  intruded  himself  into  the  said 
office.  Further,  that  defendant  claimed  said  office  by  virtue 
of  an  election  by  the  legislative  assembly  of  the  Territory, 
which  was  illegal ;  and  ask  judgment  for  possession  of  the 
office. 

Defendant  answered  and  admitted  being  in  possession  of 
the  office  ;  denied  that  plaintiff  was  lawfully  appointed  or 
entitled  to  the  possession  of  the  said  office ;  that  he  had 
been  duly  elected  and  appointed  to  the  said  office  by  the 
legislative  assembly  and  the  governor  in  December,  1867;  and 
that  he  was  duly  elected  by  the  qualified  voters  of  the  Terri- 
tory to  said  office  in  August,  1869,  in  accordance  with  the 
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law  of  the  Territory,  and  lyas  entitled  to  hold  and  enjoy  the 
emoluments  of  the  same. 

The  plaintiff  moved  for  judgment  on  the  pleadings,  which 
motion  was  sustained  by  the  court,  and  judgment  rendered 
that  defendant  was  not  entitled  to  have  and  enjoy  posses- 
sion of  the  said  office,  and  that  the  plaintiff  had  been  duly 
appointed  to  and  was  entitled  to  the  possession  and  emolu- 
ments of  the  said  office,  and  ordering  the  defendant  ousted 
from,  and  the  plaintiff  put  into  the  possession  of,  said  office. 
From  this  judgment  the  defendant  appealed  to  this  court. 

There  was  no  error  in  the  court  below  proceeding  to  con- 
sider the  case  and  rendering  judgment  on  the  complaint  and 
answer.  The  answer  raises  no  issue  of  fact ;  it  admits  the 
allegations  of  the  complaint,  or  denies  legally  and  lavtfvUy 
the  rights  set  up  in  the  complaint^  such  denials  being  pregr 
nant  with  the  admission  of  all  the  facts  claimed,  only  deny- 
ing the  legal  conclusions  resulting  therefrom. 

The  decision  of  this  case  involves  the  consideration  of  two 
distinct  propositions,  first,  whether  the  defendant,  the  incum- 
bent, is  lawfully  entitled  to  hold  and  enjoy  the  office,  or  is 
an  intruder  into  the  same  ;  and  second,  whether  the  plain- 
tiff Fisk  has  been  legally  appointed  to  said  office,  and  is 
entitled  to  the  possession  and  ei^joyment  of  the  same. 

The  defendant,  as  appears  by  the  pleadings,  took  posses- 
sion of  the  said  office  on  the  29th  of  November,  1867,  by 
virtue  of  an  election  by  the  two  houses  of  the  legislative 
assembly  of  the  Territory  of  Montana  and  the  commission 
of  the  governor,  which  election  and  commission  was  in 
accordance  with  an  act  of  the  legislative  assembly,  apprpved 
November  16,  1867.  That  defendant  was  so  elected  and 
appointed  to  the  said  office  to  hold  the  same  until  the 
general  election  on  the  first  Monday  in  August,  1869 ;  and 
that  at  said  general  election  he  was  elected  and  chosen  by  a 
majority  of  the  qualified  electors  of  the  territory,  and  took 
the  proper  oath  of  office,  and  offered  to  file  an  official  bond, 
but  the  secretary  of  the  Territory  refused  to  recognize  the 
said  election  as  legal  and  refused  to  file  the  bond,  and  the 
governor  refused  to  issue  a  commission  under  said  election 
Vol.  I.  —  ap> 
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The  election  and  appointment  by  the  legislative  assembly 
and  governor  in  November,  1867,  and  the  election  by  the 
people  on  the  first  Monday  of  August,  1869,  was  in  accord- 
ance with  the  provisions  of  the  said  act  of  the  legislative 
assembly,  and  the  question  presents  itself,  is  the  said  act  in 
contravention  of  the  provisions  of  the  act  of  congress,  enti- 
tled "  An  act  to  provide  a  temporary  government  for  the 
Territory  of  Montana,'*  known  as  the  ** organic  act,"  and 
therefore  null  and  void. 

Section  7  of  said  organic  act  provides  that  all  town- 
ship, district  and  county  officers  not  therein  otherwise  pro- 
vided for  shall  be  appointed  or  elected,  as  the  case  may  be,, 
in  such  manner  as  shall  be  provided  by  the  governor  and 
legislative  assembly ;  and  that  the  governor  shall  nominate 
and,  by  and  with  the  advice  and  consent  of  the  legislative 
council,  appoint  all  officers  not  therein  otherwise  provided 
for.  The  office  of  territorial  auditor  is  not  a  township,  dis- 
trict, or  county  office,  but  is  a  territorial  office,  and  is, 
consequently,  not  to  be  filled  in  such  a  manner  as  the  gov- 
ernor and  legislative  assembly  may  provide  5  but  is  an  office- 
not  in  the  organic  act  otherwise  provided  for,  and  must  be 
filled  by  the  governor  nominating  and,  by  and  with  the 
advice  and  consent  of  the  legislative  council,  appointing  a 
person  to  hold  said  office. 

So  much  of  the  act  of  the  legislative  assembly,  approved 
November  16,  1867,  as  provided  for  the  election  by  the  legis- 
islative  assembly,  or  by  the  election  of  the  Territory,  of 
territorial  auditor  is  in  contravention  of  the  organic  act  and 
of  no  force  ;  and  the  defendant  Rodgers  claiming  to  hold 
and  exercise  the  duties  of  said  office  only  by  virtue  of  the 
provisions  of  said  act  of  the  legislative  assembly  has  no 
lawful  right  to  the  possession  and  emoluments  of  said  oflice; 
and  the  district  court  below  did  not  err  in  adjudging  that 
said  Rodgers  was  not' entitled  to  the  office  and  ordering  that 
he  be  ousted  therefrom. 

3.  The  plaintiff  and  relator  Pisk  claims  the  possession 
and  emoluments  of  said  office  by  virtue  of  a  commission 
from   the   governor  of  the  Territory,  dated  August  28,. 
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1860,  appointing  him  to  be  territorial  auditor  until  the  next 

*^8ion  of  the  l^slative  council  of  the  Territory.    Has  the 

governor  tile  power  of  appointment  to  fill  such  office,  or  are 

^is  powers  limited  by  the  language  of  the  organic  act,  before 

piloted,  to  simply  the  power  of  nominating  and  appointing 

only,  after  he  shall  have  received  the  advice  and  consent  of 

ihe  legislative  council.     It  is  stated  in  the  complaint  that 

^&o  plaintiff  was  nominated  and  appointed  to  the  said  office, 

"Jbtim^h,  nomination  would  be  subject  to  the  advice  and  con- 

of  the  legislative  council ;  and  that  he  gave  bond  and 

theoath  prescribed  by  law,  whereupon  a  commission 

issued  appointing  him.     The  nomination  only  could 

the  plaintiff  no  right  to  the  possession  of  the  office 

il  the  legislative  council  had  confirmed  the  nomination, 

he  was  commissioned  and  appointed  in  accordance  with 

-advice  and  consent  of  the  legislative  council  or  con- 

•^tion. 

word  "  nominate  "  means  to  recommend  for  cqaftrma- 
PaschaFs  Annotated  Const.  176,  note  179  ;  JSm^hury 
'^as^ison^  1  Cr.  137.  If  the  plaintiff  has  any  right,  it  is 
tue  of  his  appointment  and  commission, 
language  of  the  organic  ac^,  conferring  the  power  of 
*PI*<^ixitment  on  the  governor,  is  the  same  as  that  portion 
of  ^^^<:^tion  3,  article  2  of  the  constitution  of  the  United 
^  *^^«3*^  giving  the  president  the  power  of  nominating  and 
*P^^^i:«tinc  officers.  But  there  is  another  clause  in  section 
'  -■'^^^^•.^le  9,  which  expressly  empowers  the  president  to  fill 
*  ^^  ^^^<5ancie8  which  may  happen  during  the  recess  of  the 
J^"*^^^,  by  granting  commissions  which  shall  expire  at  the 
*'^*"'^  the  next  session.     There  is  no  such  express  power 


£,j^  ^^'^^^  to  the  governor  tcf  fill  vacancies  in  oar  organic  act. 
""^  ourt  is  of  opinion  that  there  was  a  vacancy  existing 
the  governor  issued  the  commission  to  the  plaintiff, 
but  it  has  been  held  that  the  power  of  appointment 
rj^^  ^  ^^^^  with  it  the  power  of  removal.  Stanbery's  Opinions, 
^"^^    and  authorities  cited. 


^  ^  legislative  assembly  passed  an  act  in  1865,  giving  the 

^        ^^**"toor  the  power  to  fill  vacancies  which  should  happen 


260  TSBBTTOBT  EX  RBL.  FiSK  V.  BODOBBS.      [Aug.  T.» 

during  the  recess  of  the  legislature,  and  in  the  act  approyed 
November  16, 1867,  making  the  office  of  auditor  and  others 
an  elective  one  by  the  people,  the  governor  is  empowered  to 
fill  vacancies  by  appointment  until  the  next  general  election* 
But,  in  an  act  approved  December  31,  1868,  it  is  provided, 
tl^bt  vacancies  happening  shall  be  filled  until  the  next  gene- 
ral election  by  the  governor,  by  and  with  the  advice  and 
consent  of  the  legislative  council,  and  repeals  the  former 
acts  giving  the  governor,  alone,  the  power  to  fill  vacancies. 

If  there  is  no  express  law  or  authority  conferring  on  the 
governor  of  the  Territory  the  power  to  fill  vacancies  by 
appointment,  or  any  appointing  power,  as  distinguished 
from  the  power  to  recommend,  select  or  nominate^  and  ap- 
point only  after  having  obtained  the  advice  and  consent  of 
the  legislative  council,  has  the  governor  the  inherent  execu- 
tive or  incidental  power  ?  There  are  no  decisions  direct  upon 
this  question  reported  in  the  supreme  court  of  the  United 
States,  because  the  third  clause  of  the  second  section, 
seco^  article  of  the  constitution,  expressly  confers  the 
power  of  appointment  to  fill  vacancies  on  the  president 
And  we  have  at  hand  no  State  constitution  similar  to  our 
organic  act,  and^  therefore,  no  decisions  to  enlighten  us. 
We  might  be  led  to  the  conclusion,  that  the  framers  of  the 
constitution  thought  that  provision  of  the  constitution,  sec- 
tion 2,  article  2,  which  is  the  same  as  our  organic  act,  did 
not  confer  on  the  president  the  power  to  appoint  to  vacan- 
cies, without  the  consent  of  the  senate,  or  they  would  not 
have  inserted  the  third  clause,  expressly  conferring  the 
power,  still,  we  may  gather  from  the  dictum  of  judges  and 
the  opinion  of  attorneys-general,  that  it  would  be  held  that 
the  president,  under  some  circumstances,  would  have  the 
inherent  executive  power  to  appoint  officers,  und^  that  pro- 
vision of  the  constitution,  making  it  his  duty  to  see  the  laws 
fiiithfully  executed. 

It  is  contended  by  counsel  for  relator  and  plaintiff  Fisk, 
that  the  governor  had  the  power  and  authority  to  appoint 
under  that  clause  in  the  organic  act,  making  it  his  duty  to 
see  the  laws  faithfully  executed.     We  may  be  of  the 


187C.J         TifiRRFroBr  ex  k£L.  Fisk  v.  Kodgebs.  361 

opinion,  that  the  president  would  have  the  power  outside 
of  the  third  clause,  section  2,  article  2,  of  the  constitution, 
to  appoint,  during  the  recess  of  the  senate,  to  fill  a  vacancy 
occurring  in  any  of  the  executive  offices  necessary  to  carry 
on  the  machinery  of  the  executive  department  of  the  gov- 
ernment. A  vacancy  might  occur  in  the  office  of  secretary 
of  state,  or  war,  whereby  the  government  would  be  seriously 
embarrassed  and  injured,  if  the  president  did  not  appoint 
persons  to  carry  on  that  part  of  the  executive  department^ 
and  his  power  to  do  so  might  be  maintained  under  the  doc- 
trine of  ex  TiecessUaie,  We  might  reason  from  analogy, 
that,  if  a  vacancy  should  occur  in  the  office  of  secretary  of 
the  Territory  dnring  the  recess  of  the  legislature,  and  the 
law  as  to  filling  the  office  was  the  same  as  that  provid- 
ing for  filling  the  office  in  question  herein,  the  governor 
would  have  the  inherent  or  incidental  executive  power  to 
appoint  to  the  vacancy,  because  the  duties  pertaining  to  the 
secretary' s  office  must  be  performed,  in  order  to  carry  on 
the  machinery  of  the  executive 'department  of  the  govern- 
ment of  the  Territory.  But  the  office  of  auditor  bears  no 
such  relation  to  the  executive  department  of  the  Territory. 
The  office  of  auditor  is  not  created  or  referred  to  in  the 
organic  act  creating  the  territorial  government,  in  any  of 
its  provisions  relating  to  any  of  its  departments  or  the  offi- 
cers thereof.  It  is  an  office  created  by  the  legislature  of  the 
Territory.  The  legislative  assembly  can  abolish  the  office 
when  it  chooses,  and  the  executive  and  other  departments 
of  the  government  of  the  Territory  can  go  on  the  same. 
The  auditor  has  nothing  to  do  with  the  financial  part  of  the 
territorial  government  as  regulated  by  congress.  He  does 
not  settle  or  audit  the  accounts  or  salaries  of  the  officers  of 
the  executive,  legislative  or  judicial  department  of  the  Ter- 
ritory, so  far  as  they  are  paid  by  the  general  government. 
Being  an  office  created  by  the  legislature  of  the  Territory, 
the  appointment  to  which  comes  under  that  clause  of  section 
7  of  the  organic  act,  of  officers  not  therein  otherwise  pro- 
vided for,  and  which  the  governor  is  empowered  to  nomi- 
nat*^  and,  by  and  with  the  advice  and  consent  of  the  legis 
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lative  coancil,  appoint,  we  are  of  opinion  that  the  commis- 
sion given  by  the  governor  to  the  plaintiff,  Fisk,  purporting 
to  appoint  him  to  the  office  of  territorial  auditor,  without 
the  advice  and  consent  of  the  legislative  council,  does  not 
confer  the  right  to  the  possession  and  emoluments  of  the 
said  office  on  said  Fisk. 

In  reply  to  the  queries  of  counsel,  that  if  the  governor 
has  not  the  power  of  appointment  to  £01  vacancies  during 
the  recess  of  the  legislature,  who  has,  we  would  say  that 
when  the  legislative  assembly  create  an  office,  the  appoint- 
ment to  which  under  the  organic  act  they  have  the  power 
to  control  by  their  advice  and  consent^  the  governor  having 
only  the  right  or  authority  of  selecting  or  nominating,  and 
they  enact  that  a  vacancy  in  the  office  shall  only  be  filled 
by  the  governor  and  legislative  council,  it  is  not  the  province 
of  the  court  to  legislate  for  a  contingency,  or  direct  how  the 
proper  authorities  should  proceed. 

So  much  of  the  judgment  of  the  court  below  as  adjudges 
that  the  defendant  Rodgers  is  not  entitled  to  hold  said  office, 
and  that  he  be  ousted  from  the  same,  is  affirmed,  and  that 
part  adjudging  the  respondent  Fisk  entitled  to  the  posses 
sion  and  enjoyment  of  the  said  office,  is  reversed. 

Judgment  affi/riaed  in  part  and  redersed  in  part 
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Mason  et  al.,  respondents,  v,  G-ebhaine  et  al.,  appellants. 

Pbaotzob  «  d^aUU  •^Judsfmeat  ctfUr  appearance,  A  default  oatinot  be  entered 
against  a  defendant,  after  he  appears,  bat  judgment  can  be  rendered  against 
him  for  Trant  of  an  answer. 

Pbaoticb — intermediate  orders  reviewed.  On  appeal  from  a  Judgment,  this 
oourt  will  reTlew  intermediate  orders  that  affeet  the  judgment. 

PiiAcrciE  —  suits  oonsolidcUed.  Suits  oanuot  be  consolidated,  unless  the  parties 
are  the  same  and  the  subject-matter  can  be  joined. 

PSAGTIGX  —  mechanics*  liens — one  irUil  —  one  sale.  The  rights  of  aU  the  parties 
to  an  action,  that  claim  liens  upon  the  same  premises  under  the  act  *' secur- 
ing liens  to  mechanics  and  others/'  must  be  adjudicated  in  one  proceeding, 
and  the  several  liens  of  the  parties  should  be  satisfied  out  of  the  proceeds 
of  the  same  sale  of  the  incumbered  property. 

Practice  —  questions  of  fact  not  considered  without  the  statement.  On  appeal 
from  an  order  refusing  a  new  trial,  questions  of  fact  will  not  be  considered, 
unless  all  the  eyidence  is  brought  before  the  court  in  the  statement. 

PsAOTiCK — errors  not  reviewed.  Errors  of  law  that  are  immaterial  or  not  prop- 
erly si>ecifled  will  not  be  reviewed. 

Pbacticv — stipulation  not  in  the  statement.  The  stipulation  of  attorneys,  that 
is  not  emlx>died  in  the  statement,  will  be  disregarded  on  appeal. 

PBAcncf — pregumption  in  absence  of  evidence.  This  oourt  will  presume,  in  the 
absence  of  the  evidence,  that  the  court  below  found  the  facts  correctly. 

Mbchanio*8  iaxjstb — excessive  claims — fraud.  A  party  who,  without  any 
fraudulent  intent,  claims  in  his  complaint  and  notice  of  lien  a  larger 
amount  than  that  found  by  tbe  court,  does  not  destroy  his  lien  for  the 
amount  actually -due. 

Abstonioent  01*  xsGHAiao's  LTEN.  The  lien  of  a  mechanic  for  labor  that  has 
been  performed,  follows  the  assignment  of  the  account  of  the  labor. 

Pbagticb — process,  if  court  makes  one  a  defendant,  Ko  process  is  required 
when  the  court  orders  that  a  person  be  made  a  defendant,  and  aU  tbe  par- 
ties to  the  action  are  charged  with  notice  thereof. 

tiTATUTOBT  CONSTRUCTION — stoJtute  prefers  Uens  of  mechanics.  The  act  passfid 
December  30, 1864,  **  securing  liens  to  mechanics  and  others,"  gives  pref- 
erence to  the  liens  of  mechanics  and  material  men  over  any  incumbrance 
made  after  the  building  is  commenced.    Wabrkn,  O.  J.,  dissenting. 

Appeal  from  the  Third  District^  Lewis  amd  Olarke  County , 

m 

This  action  was  tried  by  Symes,  J.,  at  the  April  term, 
1870,  and  a  decree  was  made  in  favor  of  Mason  et  al.,  plain 
tiflfe.     The  facts  appear  in  the  opinion. 

WooLFOLK  &  Toole,  for  appellant,  Gtermaine. 

The  court  erred  in  refusing  to  consolidate  and  require  all 
the  parties  to  litigate  their  rights  in  one  action.  Acts  1865, 
§§  11, 12,  13. 


2«4  Mason  v.  Germaine.  [Aug.  T., 

> 

The  allegations  of  the  complaint  will  not  support  the 
prayer  thereof.  Civ.  Prac.  Act,  §  39 ;  1  Edw.  Oh,  664 ;  1 
U,  S.  Eq.  Dig.  278,  280,  281,  292. 

The  statement  of  feicts  agreed  upon  was  in  the  nature  of 
a  special  finding.  The  answer  denies  the  contract  sued  on> 
and  the  statement  will  not  support  the  contract.  The  appel- 
lant could  set  up  the  true  contract  in  his  answer  to  defeat 
the  respondents.    Murphy  v.  Napa  Cov/nty^  20  Oal.  497. 

The  agreed  statement  would  only  support  a  personal 
j  adgment,  if  any.  A  contract  is  necessary  to  support  a 
lien.  Houghton  v.  Bldke^  5  Cal.  240  ;  Brewster  v.  Hartley^ 
87  id.  15 ;  Walker  v.  Hausa^Hijo,  1  id.  183. 

The  mechanic's  lien  law  is  in  derogation  of  the  common 
law,  and  a  party  claiming  rights  under  it  must  show  a  strict 
compliance.  Respondents  never  complied  with  sixth  sec- 
tion of  the  Acts  of  1865,  page  333. 

There  was  no  evidence  to  support  the  contract.  Appel- 
lant never  agreed  that  judgment  should  be  rendered  against 
him.  The  variance  between  the  findings,  evidence  and  de-  r 
cree  is  fatal.  Respondents'  contracts,  as  set  up  in  their  com- 
plaint, will  not  support  liens.  No  defl^nite  time  for  doing 
the  work  is  alleged.  Houck  on  Liens,  §  135.  The  findings 
do  not  show  that  the  contracts  were  made  and  services  ren- 
dered upon  the  property  described. 

McKillican  had  no  right  to  assign  to  BUsland.  Houck  on 
Liens,  §  199. 

Chumaseeo  &  Chadwiok,  for  appellant,  Davis. 

The  decree  of  the  court  below  was  erroneous.  Bilsland 
commenced  work  on  July  16, 1869,  and  completed  on  Novem- 
ber 10, 1869.  The  mortgage  of  Davis  was  made  and  re- 
corded on  June  9,  1869.  The  lien  of  a  mechanic  can  only 
date  from  the  time  he  commenced  work.  In  Missouri,  under 
a  similar  statute,  the  lien  begins  when  the  first  work  is  per- 
formed, Dubois'  Adrrir  v.  WitsovSs  Trustees ^  21  Mo.  918. 
No  authorities  are  cited  by  the  court  to  sustain  its  ruling. 
Such  a  construction  is  unconstitutional,  as  impairing  the* 
obligation  of  contracts  and  interfering  with  vested  rights. 
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Honck  on  Liens,  §§  60,  54.  In  Missouri,  the  court  has  re- 
ceded from  its  position  in  21st  Missouri.    39  Mo.  170. 

In  Iowa,  the  court  held  that  the  lien  attaches  at  the  com- 
mencement of  the  work.    Houck  on  Liens,  §  142. 

The  lien  law  must  be  strictly  construed.  Brady  v.  An- 
derson,  24  HI.  112 ;  Philip  v.  Slane,  26  id.  80 ;  Houck  on 
Liens,  §  70. 

The  decree  was  rendered  for  more  than  was  due  under 
any  circumdtances.  The  assignment  of  the  indebtedness  by 
a  mechanic  could  not  convey  the  right  to  a  lien.  Houck  on 
Liens,  §  198. 

There  is  nothing  in  the  evidence  or  findings  of  the  court 
which  justifies  the  decree  in  foreclosing  Davis  from  all 
•equity  of  redemption.  The  finding  is  that  respondent,  Bils- 
land,  is  entitled  to  a  lien,  but  not  that  such  lien  is  prior  to 
the  mortgage  of  Davis. 

Shobeb  &  LowBY,  W.  F.  Sanbsbs  and  J.  A.  Johkstok, 

for  respondents. 

Mechanic's  liens  attach  from  the  time  of  the  commence^ 
ment  of  the  building  and  have  priority  over  all  incum- 
brances made  subsequently.  Acts  1866,  334,-  §  8 ;  Dubois' 
Admir  v.  WiUcyrCs  TrusteeSy  21  Mo.  214 ;  1  Hill.  Real  Prop. 
492,  §  40  ;  Acts  1867,  80 ;  Houck  on  Liens,  168 ;  J(ywe%  v. 
Smariy  21  Iowa,  183 ;  Cogd  v.  Mickow^  11  Minn.  475. 

A  mortgagee  must  examine  the  premises  and  see  that  they 
are  free  from  the  liens  of  laborers.     Houck  on  Liens,  §  60. 

It  is  not  necessary  to  state  with  whom  the  contract  was 
made.    Hauptman  v.  Catling  20  N.  Y.  247. 

Courts  favor  mechanics  and  construe  the  law  liberally  in 
their  favor.    Houck  on  Liens,  §§  66-68. 

Every  fact  not  found  will  be  presumed  to  be  in  accordance 
with  the  judgment.  Mmaal  v.  Webb,  36  Oal.  197.  The 
fiEkcts  found  are  sufficient  to  sustain  the  judgment. 

The  denials  of  appellants  respecting  the  liens  are  worth- 
less, because  they  deny  conclusions  of  law.     Wedderspoon 
V.  Rogers^  32  Cal.  669 ;  People  v.  SupervisorSy  27  id.  666 : 
Landers  v.  Bolton^  26  id.  416. 
Vol.  L— H4. 
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Wakrbn,  C.  J.  On  the  26th  day  of  November,  A.  D. 

1869,  the  respondents  filed  their  complaint  in  the  district, 
court  of  the  third  judicial  district  in  and  for  Lewis  and 
Clarke  county,  to  enforce  a  lien  for  work  done  and  materials 
furnished  by  plaintiffs  upon  and  for  a  certain  building, 
erected  upon  certain  lots  situated  in  the  town  of  Helena^ 
described  in  the  complaint,  under  a  contract  with  the  owner,. 
G-.  Jules  Germaine,  one  of  the  defendants.  The  other  defend- 
ants are  made  parties  to  the  proceeding  upon  the  ground  of 
interest  in  the  property  sought  to  be  charged,  claimed  by 
them  respectively,  which  is  alleged  to  have  accrued  subse- 
quent to  plaintiffs'  lien.  It  does  not  appear  that  summons 
issued,  but  defendants  Davis  and  Germaine  answered  sepa- 
rately, and  the  court  finds  in  the  judgment  rendered  that 
all  the  defendants  except  Germaine,  Davis,  Dahler  and. 
Wyttenbach  appeared  to  the  action,  waived  service  of  sum- 
mons and  that  default  was  regularly  entered  against  them 
respectively.  After  appearance  of  a  defendant  in  an  action 
default  cannot  be  entered  against  him,  but  judgment  can  be 
rendered  by  nil  dicit  or  for  want  of  answer,  and  such  is 
stibstantially  the  course  pursued  in  this  case. 

On  the  same  day,  November  26,  1869,  John  Bilsland,  one 
of  the  defendants  in  this  suit,  filed  his  complaint  in  the  same 
court,  to  enforce  a  mechanic*  s  lien  upon  the  same  building, 
and  lots,  making  the  plaintiffs  in  this  suit,  together  with  his- 
co-defendants  herein,  parties  defendant  in  that  proceeding,, 
and  on  the  same  day  defendants  Clark,  Conrad  and  Curtin, 
commenced  a  proceeding,  in  the  same  court,  for  the  purpose 
of  enforcing  a  lien  for  materials  furnished  for  the  same 
building,  and  in  which  the  same  parties  are  impleaded. 

On  November  27,  186i;  vv'illiam  P.  Wilder  and  John 
Slimely,  D.  B.  Dressley,  Samuel  Davenport,  E.  L.  Curry, 
respectively;  and  on  November  29, 1869,  Barnes  and  Arnold, 
as  partners ;  and  on  December  14,  1869,  R.  S.  Hale ;  and 
on  February  10, 1870,  Benjamin  Daily ;  and  on  February  12, 

1870,  D.  B.  McKillican,  each  being  a  defendant  in  this  suit^ 
separately  commenced  a  suit  to  enforce  their  several  liens 
against  the  same  property,  and  impleading  the  parties  to 
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this  suit>  in  each  proceeding.  Afterward  sach  proceedings 
were  had  in  each  one  of  said  suits,  that  judgment  was  ren- 
dered in  favor  of  the  respective  plaintiffs,  and  in  each  case 
a  separate  decree  of  sale  of  the  property  was  entered  to 
satisfy  the  lien  found. 

In  ea<5h  one  of  these  several  proceedings  defendant  Ger- 
maine  entered  a  motion  for  an  order  to  consolidate  these  ac- 
tions, and  also  to  require  the  plaintiffs  therein  to  litigate  their 
respective  claims  in  one  action,  and  that  all  matters  adjudged 
between  the  parties  should  be  embraced  in  one  decree. 
These  motions  were  each  overruled  by  the  court. 

Upon  appeal  from  a  judgment  this  court  will  review  inter- 
mediate orders  affecting  the  judgment,  and  we  will  first 
consider  the  order  overruling  these  motions,  as  affecting  the 
question  of  costs,  and  the  rights  of  the  parties  appealing. 

A  consolidation  of  suits  is  only  ordered  where  the  parties, 
plaintiff  and  defendant,  are  the  same  in  each,  and  the  sub- 
ject-matter such  as  may  be  joined,  so  that  this  was  not 
properly  a  question  of  consolidation  of  the  suits.  The 
practice  and  proceedings,  however,  under  the  act  in  ques- 
tion are  the  same  as  in  other  civil  actions.  The  remedies 
under  it  are  two-fold  —  an  ordinary  judgment,  and,  in  the 
event  no  sufficient  property  be  found,  enforcement  of  the 
lien  established  by  sale  of  the  property  charged-  As  between 
themselves  the  several  lienholders  take  priority  in  the  order 
of  filing  their  accounts  and  notices  of  lien  with  the  county 
recorder. 

Where  separate  suits  are  commenced,  the  plaintiffs  in 
which  are  not  united  in  interest,  and  several  judgments  are 
Bought,  joinder  of  their  actions  would  be  improper,  but  in 
so  far  as  the  statute  provides  for  enforcement  of  the  liens 
created  by  it  against  the  same  property  in  favor  of  several 
lienholders,  the  action  under  it  is  in  the  nature  of  an  equi- 
table proceeding,  and  should  be  governed  by  the  rules  per- 
taining to  such. 

It  is  not  necessary  to  determine  at  this  time  whether  in  a 
suit  instituted  under  the  act  a  party  may  recover  a  judgment 
at  law  for  the  amount  found  due  to  him,  notwithstanding 
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his  failure  to  establish  a  lien  therefor.  So  far  as  the  liena 
are  concerned,  the  several  lienholders  are  to  be  regarded  as 
incumbrancers  of  the  same  property  sought  to  be  charged, 
and  their  respective  rights  adjudicated  as  such.  The  '^act 
securing  liens  to  mechanics  and  others,"  provides  that 
parties  to  the  contract  shall,  and  all  others  interested  may, 
be  made  parties,  but  at  the  same  time  the  practice  in  other 
civil  cases  is  made  applicable  under  it,  and,  under  our  prac- 
tice, a  defendant  is  required  to  answer  the  complaint,  spe- 
cifically, and  also  to  set  up  as  a  counter-claim  any  matter 
which  entitles  him  to  relief,  either  against  the  plaintiff  or 
any  co-defendant.  It  is  not  permitted  him,  after  the  court 
has  acquired  jurisdiction  over  him  in  a  cause  either  by  ser 
vice  of  summons  or  by  voluntary  appearance,  to  suffer  a 
default  or  fail  to  answer,  and  then  institute  a  separate 
action  in  which  the  same  subject-matter  and  parties  are  in- 
volved. While  different  lienholders  need  not  necessarily 
be  made  defendants  unless  it  is  sought  to  bind  them  by  the 
decree,  yet  if  made  defendants,  as  in  this  case,  their  rights 
must  be  adjudicated  in  one  proceeding  so  far  as  their  several 
liens  are  concerned. 

None  of  the  parties  in  these  causes  have  appealed  to  this 
count  except  Gkrmaine,  who  appeals  separately  in  each,  and 
Davis,  who  appeals  in  the  proceeding  in  which  Bilsland  is 
plaintiff  below.  There  is  manifest  injuiy  sustained  by 
these  appellants  in  permitting  each  one  of  the  defendants 
in  this  cause  to  maintain  a  separate  action  for  the  enforce- 
ment of  his  lien,  and  in  each  entering  a  decree  of  sale  of 
the  property,  when,  under  our  practice  act — as  well  as 
under  the  established  chancery  practice  —  the  rights  of  all 
should  have  been  determined  in  one  action,  and  the  seveiul 
claims  established  as  liens,  ordered  satisfied  out  of  the  pro- 
ceeds of  one,  and  the  same  sale  of  the  property  charged. 

By  the  course  pursued  the  appellants  are  not  only 
harrassed  by  multiplicity  of  suits,  and  subjected  to  accu- 
mulation of  costs,  but  suffer  from  possible  sacrifice  of  the 
property,  in  consequence  of  the  twelve  sales  ordered.  It 
may  be  remarked,  also,  that  the  several  lienholders,  although 
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not  appealing,  sustain  injury  in  consequence  of  the  pro- 
ceedii^.  It  is  claimed  that  each  has  the  right  to  redeem 
from  the  preceding  sale  or  sales  ordered,  but  this  is  not 
adequate  protectioii  of  his  rights,  and  may  be  substantially 
a  denial  of  them.  Mechanics  and  material-men  are  not 
always  men  of  capital ;  and  to  require  junior  lieilholders 
to  pay  off  all  prior  liens,  in  order  to  protect  their  own  liens, 
defeats  the  purpose  of  the  act. 

We  hold^  therefore,  that  the  court  erred  in  overruling  the 
motion  of  defendant  Germatne,  tor  require  the  defendants  to' 
submit  their  respective  rights  for  adjudication  in  one  action ; 
but  we  feel  authorized,  as  an  appellate  court,  to  correct  this 
error,  and  to  treat  the  several  complaints  filed  as  counter- 
claims, set  up  by  them  respectively ;  and  since  the  motion 
of  Germ  aine' was  filed  in  each  case,  and  since  this  action,  in 
which  Mason  and  Duke  are  plaintiffs,  is  the  first  cause  on 
the  calendar  of  this  court,  commenced  on  November  25, 
1869,  in  the  court  below,  we  will  regard  said  complaints  as 
counter-claims  in  this  cause,  and  will  review  the  transcripts 
in  the  order  in  which  they  stand  on  this  calendar,  and  hav- 
ing reference,  also,  to  the  date  of  filing  below. 

Before  considering  the  questions  raised  in  each  case  sep- 
arately, we  will  first  pass  upon  questions  applicable  to  all 
equally.  In  each  case  defendant  Germaine  appeals  from  the 
judgment  rendered,  and  from  the  order  overruling  his 
motion  for  a  new  triaL  This  he  may  do ;  but,  upon  appeal 
from  a  judgment,  not  accompanied  by  a  statement,  this 
court  will  only  review  errors  of  law  appearing  on  the 
record  itself,  properly  specified.  Upon  a  motion  for  a  new 
trial  there  mast  be,  in  every  instance,  either  a  statement, 
signed  by  the  attorneys  of  the  parties,  or  settled  and  certi- 
fied by  the  judge,  or  affidavits,  showing  the  errors  alleged. 
No  question  of  fact  will  be  considered  in  this  court,  unless 
all  the  evidence  relating  thereto  be  embodied  or  definitely 
refored  to  in  the  statement ;  nor  will  any  error  of  law  be 
regarded  unless  material,  and  properly  specified  in  the  state- 
ment. Mere  recitation  in  the  transcript  of  what  purport  to 
be  facts  or  stipulations  of  attorneys,  not  embodied  in  or 
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distinctly  identified  by  the  statement,  will  not  be  considered. 
In  this  case,  in  every  instance,  that  which  purports  to  be 
a  ''statement''  is, more  properly,  a  notice  of  a  motion  for  a 
new  trial  than  a  statement,  and,  in  no  instance,  is  the  evi- 
dence embodied  or  definitely  referred  to ;  and,  hence,  it  will 
be  presumed  in  this  court  that  the  evidence  was  sufficient 
to  support  the  finding  of  facts  in  the  court  below,  and  we 
will  be  confined  to  examination  of  errors  in  law  appearing 
upon  the  record  and  properly  specified.  The  several  notices 
of  appeal  specify  that  the  respective  appeals  are  fix>m  the 
"findings"  of  the  court  below,  as  well  as  from  the  judg- 
ments and  orders  overruling  the  motions  for  a  new  trials 
and  we  will  remark  that  no  appeal  lies  from  the  ^^ findings" 
of  a  court  which  correspond  to  the  special  verdict  of  a  jury. 
The  "statement"  on  the  motion  for  a  new  trial,  in  each 
instance,  specifies  as  grounds  for  the  motion,  in  addition  to 
error  of  law  and  insufficiency  of  the  evidence,  "irregularity 
in  the  proceedings  of  the  court."  The  "irregularity" 
mentioned  in  the  statute  refers  to  irregularity  in  the  pro- 
ceedings, not  appearing  on  the  face  of  the  record,  and  must 
be  shown  by  affidavit.  The  "irregularities"  specified  in 
the  several  statements  are  not  of  this  character,  but  appear 
on  the  record  and  we  will  so  consider  thenu 

In  the  case  under  consideration,  wherein  Mason  &  Duke 
are  plaintiffs,  the  first  error  of  law  specified  is  the  overruling 
of  the  demurrer  of  appellant,  Germaine,  to  the  complaint 
The  demurrer  we  hold  to  have  been  properly  overruled,  as 
the  facts  stated  constitute  a  cause  of  action. 

The  order  overruling  the  motion  to  require  defendants  to 
litigate  their  respective  rights  in  this  proceeding  we  have 
already  considered,  and  the  error  assigned  in  rendering  the 
decree  of  course  depends  upon  the  determination  of  the 
other  questions  presented. 

The  second  ground  of  the  motion  for  a  new  trial  is,  "in- 
sufficiency of  the  evidence  to  support  the  findings  and  de- 
cree ; "  but,  as  we  have  already  stated,  all  the  evidence  not 
being  preserved  and  embodied  in  the  statement  settled,  we 
must  presume  in  favor  of  the  judgment  below. 
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There  appears  in  the  transcript  a  stipulation  signed  by 
the  attorneys  of  the  respective  parties,  as  to  the  amount 
due  plaintiffs,  and  also  an  entry  reciting  the  examination 
of  witness  upon  certain  matters  and  the  allowance  of  $75  as 
damages  by  the  court  for  a  defective  range  and  flue,  but 
both  of  these,  neither  forming  a  part  of  the  record  nor 
being  embodied  in  a  statement,  will  be  disregarded. 

The  fhct  that  the  complaint  and  notice  of  lien  claimed  as 
due  plaintiffs  a  larger  amount  than  that  found  by  the  court 
will  not  destroy  their  lien  for  the  amount  actually  due,  un- 
less there  be  a  fraudulent  intent  in  filing  the  same,  which 
must  be  proven  and  will  not  be  presumed. 

Upon  the  other  points  specified,  the  evidence  necessary 
to  sustain  them  not  being  preserved,  the  presumptions  are 
in  favor  of  the  judgment  below. 

The  court  finds  that  the  building  in  question  was  com- 
menced May  21,  1869 ;  that  thereafter  plaintiffs.  Mason  & 
Duke,  under  a  contract  with  the  owner,  defendant  G^rmaine, 
furnished  material  for  and  performed  labor  on  the  same,  and 
within  sixty  days  after  completion  of  said  contract,  and  on 
September  29,  1869,  at  2i  o'clock  p.  M.  of  said  day,  duly 
filed  their  notice  of  lien  and  account  in  the  county  clerk's 
office  of  said  Lewis  and  Clarke  county,  and  that  there  was 
due  plaintiffs  therefor  $6,216.46,  for  the  payment  of  which 
they  were  decreed  a  lien  on  the  property  described. 

In  the  case  of  John  BiUlamd^  defendant  Germaine  ap- 
peals from  the  order  overruling  his  motion  for  a  new  trial ; 
and  defendant  Davis  appeals  from  the  decree  therein  ren- 
dered as  against  him.  Under  our  view,  the  appeal  of  Davis 
in  this  case  is  as  effectual  as  if  he  had  appealed  in  all,  and 
his  rights  and  priority  as  mortgagee  can  be  determined 
fully,  and  we  will  consider  these  questions  hereafter. 

In  the  order  overruling  Q-ermaine'  s  motion  for  a  new  trial, 
a  statement  has  been  referred  to  as  having  been  settled  by 
the  court,  although  none  is  certified  by  the  court.  Some 
evidence  is  set  out  in  the  transcript,  but  it  is  not  certified, 
nor  does  it  purport  to  be  all  the  evidence,  and  the  presump- 
tions favor  the  judgment  below.    The  error  assigned  in 
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overruling  the  demurrer  to  the  complajnt,  and  in  admittii 
pi-oof  of  and  sustaining  the  assignment  of  McKilUcan's  li< 
to  pHaintiff,  we  do  not  think  well  grounded.  While  a  lie 
ia  inchoate,  and  before  the  completion  of  the  contract,  a 
assignment  of  the  claim  for  labor  or  materials  would  n< 
carry  a  lien,  but  we  can  see  no  reaeon  in  law,  public  polic: 
or  principle,  why  a  lien,  when  perfected,  should  not  folio 
the  aasignment  of  the  claim  on  which  it  is  foonded.  Tl 
other  errors  assigned  we  have  oonsidered. 

The  court  finds  the  plaintiff  entitled  to  a  lien  for  $2, 064.7 
and  that  he  duly  filed  his  notice  of  lien  for  (743.874-  ^ 
November  17, 1869,  at  3  o'clock  P.  M.,  aiid  that  McKillici 
at  the  same  time  duly  filed  notice  of  his  lien  for  $1,343.5 
It  is  evident  the  ooort  allowed  interest  upon  these  claim 
and  to  sustain  this  ruling  it  must  be  presumed  there  wi 
evidence  before  it  that  the  amounts  were  vexationsly  wit 
held.  In  the  following  cases  no  new  questions  are  ralsei 
The  court  finds  Clark,  Conrad  and  Curtin  entitied  to  sL  1» 
for  $637,  and  that  notice  of  lieu  was  filed  November  3 
1869 ;  that  D.  B.  Dressier  Is  entitied  to  a  lien  for  $566.6 
and  that  notice  of  lien  wae  filed  November  17,  1869  ;  th 
William  P.  Wilder  is  entitied  to  a  lien  for  $1,605.75,  ai 
that  notice  of  lien  was  filed  November  17,  1869,  by  hirase 
for  $771.78,  and  on  the  same  day  at  lOo' clock  a.m.,  by  Jol 
A.  Murphy,  for  $734,  and  that  Murphy  duly  assigned  1j 
claim  and  lien  therefor  to  Wilder ;  that  John  Slimely 
entiUed  to  a  lien  for  $400,  and  filed  his  notice  of  lien  ( 
November  17,  1869,  at  11^  o'clock  a.  m.  ;  that  Barnes 
Arnold  are  entitled  to  two  liens,  one  for  $6,377.69,  notice  < 
whicli  was  filed  November  17,  1869,  at  Hi  a.  m.,  and  t] 
other  for  $1,037.87,  notice  of  which  was  filed  November  1 
1860.  In  this  case  the  court  made  John  Kinna  a  party  d 
fendant  on  his  own  motion.  Kinna  filed  his  answer  settii 
up  a  lien  on  the  property,  for  work  done  upon  and  materia 
furnished  for  the  same.  This  was  proper  practice.  Ti 
"objections"  of  appellant,  though  not  properly  presente 
we  will  review. 
The  first  is,  tbftt  appellant  was  not  served  with  nroce* 
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and  did  not  appear  in  snch  proceeding.  The  order  made 
by  the  court,  making  Kinna  a  defendant  in  the  cause, 
charged  all  the  parties  with  notice,  and  no  process  was 
required.  Each  i>arty,  howeyer,  was  entitled  to  service  of 
a  copy  of  his  answer  and  counter-claim.  If  such  copy  was 
not  served,  and  appellant  desired. to  save  the  error,  it  should 
have  been  presented  by  afBdavit  as  an  irregularity,  and  in 
the  absence  of  such  affidavit  it  will  be  presumed,  from  the 
finding  of  the  court,  that  a  copy  was  duly  served,  which 
gave  the  court  jurisdiction  of  the  subject-matter  of  the 
counter-claim.  The  court  finds  defendant,  John  Kinna, 
entitled  to  a  lien  for  $1,189,  and  that  notice  of  lien  was  filed 
November  30,  1869.  The  court  also  finds  that  Samuel 
Davenport  is  entitled  to  a  lien  for  $480,  and  that  he  filed 
notice  of  lien  November  17,  1869 ;  that  E.  L.  Curry  is  enti- 
tled to  a  lien  for  $888^  and  that  notice  was  filed  November 
17, 1869,  at  9  o'clock  p.  m.  ;  that  R.  S.  Hale  is  entitled  to  a 
lien  for  $470.86,  and  filed  notice  November  16, 1869 ;  that 
Benjamin  Daily  .filed  notice  of  lien  for  $671.63,  on  January 
12,  1870,  and  is  entitled  to  a  lien  for  $690,  which  must 
include  interest  allowed  for  vexatious  withholding ;  that  D. 
B.  McKiUican  is  entitled  to  a  lien  for  $626,  and  filed  notice 
f>f  lien  December  8,  1869,  at  6  o'clock  p.  m. 

Upon  the  appeal  of  defendant  Davis,  the  only  question 
presented  relates  to  the  priority  of  the  mortgage  of  the 
property  in  question  executed  to  him  by  defendant  Ger- 
maine,  over  the  several  liens  established.  Upon  this  point 
a  majority  of  this  court  are  of  opinion  that  the  statute 
expressly  gives  preference  to  liens  of  mechanics  and  mate- 
rial-men, over  any  incumbrances  made  subsequent  to  the 
commencement  of  the  building,  and  that  the  court  having 
found  the  fact  that  the  building  in  question  was  commenced 
before  the  execution  of  said  mortgage,  all  the  liens  found 
were  properly  preferred  to  it. 

This  cause  is  therefore  remanded  to  the  court  below,  and 
the  judgments  entered  in  favor  of  the  plaintiffs  and  the 
several  defendants  herein,  for  the  respective  amounta  found 
due  to  them,  are  affirmed,  and  the  costs  of  filing  the  several 

Vol.  L— 86. 
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complaints  as  answers  in  this  cause,  and  serving  copies  of 
the  same,  and  such  costs  as  were  necessarily  incurred  by 
them  in  defense  and  assertion  of  their  several  rights  in  this 
proceeding,  shall  be  ascertained  and  taxed  by  the  court; 
and  it  is  ordered  and  adjudged  that  the  appellants,  Gtermaine 
and  Davis,  respectively,  recover  from  the  several  defendants 
herein,  the  costs  and  charges  incurred  by  them  in  answering 
and  defending  the  several  separate  proceedings  herein  speci* 
fied,  to  be  taxed  by  the  court.  It  is  further  ordered  that 
special  fieri  facias  executions  issue  in  favor  of  said  several 
parties,  for  the  said  amounts  for  which  said  judgments  were 
rendered  and  their  costs,  by  the  court,  if  such  executions 
have  not  heretofore  issued,  and  that,  if  no  sufBcient  property 
of  defendant  G^rmaine  has  been  or  can  be  found  to  satisfy 
the  said  several  judgments  and  costs  taxed,  then  the 
residue  of  such  judgments,  or  any  of  them,  be  levied  out 
of  said  property  described  in  the  complaint,  and  that  said 
property,  or  so  much  thereof  as  may  be  necessary,  be  sold 
in  accordance  with  law  to  satisfy  the  same ;  and  that  out  of 
the  proceeds  of  such  sale  there  be  paid  the  costs  of  suit  and 
of  sale,  and  thereafter  the  said  judgments  be  paid  and  satis* 
fied  to  the  extent  of  such  proceeds,  in  the  order  of  filing  the 
said  several  accounts  and  notices  of  lien  in  the  recorder's 
office,  as  found  by  the  court,  and  that  said  several  liens  so 
found  by  the  court  be  decreed  to  be  prior  and  paramount  to 
the  mortgage  executed  by  appellant  Germaine,  to  appellant 
Davis,  mentioned  and  set  out  in  the  answer  of  said  Davis, 
and  that  the  surplus,  if  any,  be  brought  into  court  to  await 
its  further  order. 

Wakbbn,  C.  J.,  dissenting.  I  respectfully  dissent  from  so 
much  of  the  foregoing  opinion  as  relates  to  the  question  of 
priority  of  Davis'  mortgagis  over  the  several  liens  established. 
The  contracts  under  which  the  different  claimants  x)erformed 
labor  or  furnished  material  were  entirely  separate  and  dis- 
tinct, one  from  the  other,  and  in  my  opinion  the  priority  of 
each  must  be  determined  by  the  date  at  which  he  himself 
commenced  to  fulfill  his  contract,  and  not  by  the  com- 
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mencement  of  some  other  work,  under  another  contract  by 
another  person  on  the  same  building.  The  statute  contem- 
plates the  completion  of  the  building  or  erection  under  one 
contract,  and  in  that  event  gives  preference  over  any  incum- 
brance made  subsequent  to  the  commencement  of  the  build- 
ing or  erection,  but  does  not  relate  to  several  oontraoiis,  each 
of  which  is  made  with  reference  to  incumbrances  as  they 
exist  at  the  time  of  commencing  to  fulfill  them  respectively. 
Judgment  affirmed  in  part  and  reversed  in  part. 


OASES 


ARGUED  AND   DETERMINED 
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MuBPHT,  respondent,  v.  Ahbs  et  al.,  appellants. 

Pbaoxiob  ^probaU  Judge  cannot  issue  summons  —jurisdiction,  A  j  udge  of  the 
piobftte  court  has  no  power  to  issue  and  attest  a  summons  under  hid  own 
hand,  if  there  is  no  law  providing  for  a  clerk  or  seal  of  the  court,  and  no 
jurisdiction  is  acquired  by  such  a  summons. 

PSAOTIOB — special  appearance — jurisdiction.  The  special  appearance  of  a 
party  for  the  puri>oBe  of  moving  to  dismiss  the  action  confers  no  jurisdic- 
tion upon  the  court. 

Appealfrom  the  Third  District^  LewU  and  Clarke  County. 

MuBPHY  commenced  this  action  against  T.  P.  and  J.  A. 
Ames,  in  the  probata  court  of  Lewis  and  Clarke  counly,  in 
April,  1868,  to  recover  $231.     A  summons  was  issued  under 
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the  hand  and  seal  of  M*  F.,  Truett,  probate  judge.  The 
defendants  then  appeared,  specially,  for  the  purpose  of 
making  a  motion  to  dismiss  the  action  and  quash,  the  sum- 
mons, because  there  was  no  legal  summons  issued  under 
the  seal  of  the  court,  and  signed  by  the  clerk  thereof.  The 
motion  was  oyerruled  bj  the  court>  and  the  defendants' 
attorneys  withdrew.  Judgment  was  rendered  in  favor  of 
plaintiff,  and  defendants  appealed  to  the  district  court. 

In  April,  1870,  in  the  district  court,  Stmbs,  J.,  the  judg* 
ment  of  the  probate  court  was  affirmed,  and  defendants 
appealed. 

Chumassbo  &  ChjlDWIok,  for  appellants. 

The  probate  courts  are  courts  of  record.  There  can  be  no 
€ourt  without  a  special  enactment  of  the  l^slature.  A 
court  should  have  a  judge  and  a  prothonotary.  Bouv. 
L.  D.,  "Court" 

The  practice  of  the  probate  court  is  regulated  by  that  of 
the  district  court.  Acts  1867,  259,  §  7^  Suits  must  be  com- 
menced in  the  probate  court  by  filing  the  complaint  with 
the  clerk  of  the  court,  and  the  issuing  of  a  summons 
thereon.  Tlie  clerk  must  indorse  the  complaint  and  sign 
the  summons.  Oivil  Prac.  Act,  §§  22,  23.  These  sections 
must  be  strictly  construed.  The  summons  was  not  signed 
by  "the  clerk  of  the  court,"  and  the  action  should  have 
been  dismissed. 

The  mode  of  commencing  suits  and  acquiring  jurisdiction 
of  parties  is  regulated  by  the  civil  practice  act  and  not  by 
common  law.  The  act  must  be  strictly  followed.  Dupuy 
Y.  Shear,  29  Cal.  238. 

WooLPOLK  &  Toole,  for  respondent. 

The  organic  act  does  not  make  probate  courts  court.s  of 
record,  or  require  the  appointment  of  a  clerk  in  such  courts 
Organic  Act,  §  9  ;  Amended  Organic  Act,  §  2. 

There  is  no  law  making  probate  courts  courts  of  record 
Tliey  are  courts  of  inferior  jurisdiction.  Acts  1865,  890,  §  1 
Probate  judges  are  allowed  fees  for  issuing  a  summons  and 
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performing  duties  that  appellants  claim  they  could  not  i 
form.  Acts  1886,  473,  474.  Clerks  of  the  district  co 
receive  fees  for  similar  serrioes.  Acts  1865,  470  ;  Aote  18 
348,  §§  1,  7. 

■If  probate  coarts  were  courts  of  record  under  the  lawe 
Montana,  thej  are  not  oommon-law  courts  of  record.  Cc 
mon-law  courts  may  be  modiiied  by  statute.  The  legit 
ture  contemplated  that  the  judges  of  probate  courts  shot 
discharge  the  duties  of  clerk. 

There  was  no  such  office  as  clerk  of  the  probate  co 
until  December  SO,  1868.  Acts  1869,  p.  70.  There  co 
be  DO  legal  appointment  until  this  office  had  been  creat 
The  organic  act  and  the  statutes  had  conferred  powers  u] 
the  probate  courts.  This  grant  of  powers  carries  witl 
every  thing  necessary  to  its  complete  exercise.  The  righ 
a  probate  judge  to  issue  a  summons'  would  be  impliet 
incident  to  its  powers,  even  if  there  were  no  law  giving  1 
this  right  Acts  1866,  138,  §  482,  Nov^ue%  v.  Douglas. 
Cal.  80  ;  Km/Md/y  v.  Bitmery  19  id.  374. 

Section  ^  of  the  practice  act  was  borrowed  from  Call' 
nia  and  doubtless  left  in  the  act'  through  mistake.  It  d 
not  prevent  a  probate  judge  &om  acting  as  hie  own  clerl 

Warren,  C.  J.  The  only  question  presented  in  i 
record  is,  whether  the  probate  court  acquired  jnrisdictioi 
the  cause  by  the  service  upon  defendants  of  a  summ 
issued  under  the  hand  of  the  judge  of  that  court.  1 
was  t>efore  the  passage  of  the  act  of  the  l^slatlve  assem 
making  provision  for  clerks  of  the  probate  courts.  ' 
civil  practice  act,  however,  then  in  force,  prescribed 
manner  of  commencing  actions  in  the  probate  courts,  ; 
required  the  summons  to  be  issued  under  the  hand  of 
clerk,  and  the  seal  of  the  court.  The  &ct  that  the  stal 
had  made  no  provision  for  either  clerk  or  seal  for  s 
courts  did  not  confer  upon  the  judge  the  power  to  issue : 
attest  a  summons  under  his  own  hand.  Voluntary  app< 
ance  would  be  sufficient  to  confer  jurisdiction,  but 
defendants  in  this  case  having  confined  their  appeatano 
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the  sole  purpose  of  moving  for  a  dismissal,  and  not  being 
properly  in   court,  the  proceedings  and   judgment  were 
coram  non  jvdice  and  must  be  set  aside. 
The  judgment  is  reversed  and  cause  remandeid. 

Judgment  reoersed. 


^Masok  et  al.,  respondents,  v.  Gbbhainb  et  al.,  appellants. 

PBAonOB— appeal  bond  to  au/preme  court  of  TJMUA  States.  The  bond  on  appeal 
from  this  court  to  the  supreme  court  of  the  United  States  is  the  same  as  that 
required  by  the  laws  of  congress  and  the  rules  of  the  supreme  court  of  the 
United  States  on  appeals  from  the  circuit  court  to  .the  said  supreme  court. 

FaaonoK— covMlittons  ctf  boitds  on  9igp^^  ^  stai/  ex€(nttion  of  judgmenL  The 
execution  of  a  judgment  for  the  sale  of  property  to  satisfy  mechanics'  liens 
is  not  stayed  on  appeal  to  the  supreme  court  of  the  United  States,  unless 
the  bond  on  such  appeal  is  oondttioued  aooovdiug  to  law,  and  executed  to 
the  respondents,  and  sufficient  in  amount  to  secure  the  liens  decreed,  the 
costs  of  suit,  the  damages  for  the  delay  and  detention  of  the  property  and 
tiMOosts  and  interest  on  the  appeal. 

The  facts  appear  in  the  opinion  of  the  court. 

Shobeb  &  LowBYy.W..  F.  Sanbbbs  and  Chvmasbbo  ft 
Chabwiok  for  motion  for  a  remittitur. 

The  bond  required  by  the  last  clause  of  the  judiciary  act 
must  be  sufficient  to  secure  the  whole  judgment  in  case  it 
should  be  affirmed,  if  the  writ  of  error  operates  as  a  super- 
sedeas. 1  U.  S.  Stats,  at  Large,  84,  404 ;  Oadeti  v.  Brodie, 
9  Wheat.  568.;  Stafford  y.  Union  Bank  of  LouisiaTia^  le 
How.  186. 

No  bond  has  been  given  in  this  case  to  secure  any  part  of 
the  judgment,  if  it  is  affirmed.  The  writ  of  error  does  not 
operate  as.  a  supersedeas ;  and  the  remittitur  follows  as  a 
matter  of  law. 

*Tiie  original  oise  Is  rsportad  on  pegs  MB. 
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This  is  the  proper  court  to  apply  to  for  the  purpose  of 
having  the  decree  carried  into  effect.  Stafford  v.  U7iion 
Bank  qf  LouisiaTia^  17  How.  376. 

E.  W.  &  J.  K.  Toole,  agaiust  the  motion. 

This  motion  should  have  been  made  in  the  supreme  court 
of  the  United  States.  The  court  from  which  the  appeal  is 
taken  cannot  act  in  the  first  instance.  The  motions  for  a 
remittitur,  in  all  the  cases  cited,  were  made  in  the  supreme 
court  of  the  United  States. 

The  question  of  the  sufficiency  of  an  undertaking  to  oper- 
ate as  a  supersedeas,  where  the  citation,  bond,  etc.,  are 
given  within  the  time,  and  allowed  by  the  proper  authority, 
must  be  determined  by  the  court  to  which  the  appeal  is 
taken. 

Appellants  have  a  right  to  amend  their  undertaking  if 
defective.  OaiUtt  v.  Brodie^  9  Wheat.  658.  By  granting  a 
remittitur,  this  court  would  deprive  appellants  of  a  right 
to  amend  their  bond,  and  they  would  have  no  redress. 

Symes,  J.  This  case  came  up  on  appeal,  and  the  judg- 
ment below  was  affirmed  at  the  August  term  of  this  court, 
and  an  appeal  was  taken  to  the  supreme  court  of  the 
United  States.  A  motion  is  now  made  for  a  remittitur  to 
the  court  below,  to  execute  the  judgment,  on  the  ground 
that  the  bond,  on  appeal  from  this  court,  is  not  sufficient  to 
stay  the  execution  of  the  judgment.  The  case  is  one 
brought  under  the  mechanics'  lien  law,  to  enforce  liens  to 
the  amount  of  about  $20,000,  for  the  construction  of  a 
large  brick  hotel,  and  the  bond  given  to  supersede  the  exe- 
cution of  the  judgment,  during  the  pendency  of  the  appeal, 
in  the  sum  of  $26,000,  in  addition  to  a  bond  for  costs,  is 
conditioned  only  that  the  obligors  will  answer  aU  damages 
to  the  hotel  building  caused  by  waste  or  fire,  during  the 
possession  of  the  same  by  appellants,  not  exceeding  said 
sum. 

Respondents,  for  the  motion,  contend  that  the  bond 
sliould  be  for  the  payment  of  the  whole  amount  of  the 
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judgment  in  case  of  affirmance.  Appellants,  against  the 
motion,  contend  that  it  is  an  appeal  only  from  that  portion 
of  the  judgment  decreeing  the  enforcement  of  the  liens,  and 
ordering  sale  of  the  property  therefor,  and  only  required 
such  a  bond. 

The  supreme  court  of  the  United  States  have  held  that, 
to  supersede  a  judgment  on  writ  of  error  or  appeal,  the 
bond  must  be  sufficient  to  secure  the  whole  amount  of  the 
judgment,  damages  for  delay,  and  costs.  Oaflett  v.  Brodie^ 
9  Wheat.  662 ;  Stafford  et  at.  v.  BanTc  of  Louisiana^  16 
How.  189. 

In  the  latter  case,  holding  that,  although  it  was  an  appeal 
in  equity,  and  the  property  was  in  the  hands  of  a  receiver, 
the  bond  should  be  the  same,  sufficient  to  secure  the  judg- 
ment. But  the  supreme  court,  at  the  December  term,  1867, 
adopted  a  rule  providing  the  bonds  that  should  be  given  on 
writs  of  error  and  appeals.     See  82d  Sup.  Ct.  Rule. 

The  rule  provides  that  in  all  suits  where  the  property  in 
controversy  necessarily  follows  the  event  of  the  suit,  as  in 
real  actions,  replevin,  and  suits  on  mortgages,  indemnity  in 
such  cases  shall  only  be  requirei<l  in  an  amount  sufficient  to 
cover  amount  recovered  for  use  of  the  property,  costs  of  suit 
and  damages  for  delay,  and  costs  and  interest  on  the  ap- 
peal ;  and  conditioned  that  the  appellant  will  prosecute  his 
writ  of  error  or  appeal  to  eflFect,  and  answer  damages  if  he 
fail  to  make  his  plea  good. 

The  appeal  in  this  case  to  this  court,  and  after  affirmance 
from  this  court,  was  from  the  whole  judgment  of  the  court ; 
but  the  bond  given  in  the  court  below,  and  since  in  this 
court,  was  not  intended  to  stay  the  personal  judgment 
against  defendants,  but  only  that  portion  of  the  judghient 
decreeing  the  sale  of  the  property  to  satisfy  the  liens.  The 
bond  on  appeal  to  this  court  was  given  in  accordance  with 
section  886,  Civil  Code,  which  provides  the  bond  to  be  given 
in  such  cases. 

But  the  bond  on  appeal  from  this  to  the  supreme  court 
of  the  United  States  must  be  in  accordance  with  the  law 
and  practice  provided  by  congress  and  the  rules  of  the 
Vol.  I.  —  36. 
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supreme  court  of  the  United  States  on  appeals  from  the 
circuit  courts  of  the  United  States  to  the  supreme  court 
thereof. 

Is  the  bond  filed  in  this  case  in  accordance  with  the  said 
rule  of  the  supreme  court,  adopted  in  accordance  with  the 
laws  of  congres3  ? 

The  bond  is  filed  to  supersede  or  stay  the  execution  of  a 
decree  for  the  sale  of  real  property,  which  property  neces- 
sarily follows  the  event  of  the  suit.  The  bond  should  then 
provide  for  ai;  amount  to  secure  the  liens  recovered,  if  any, 
for  detention  of  the  property,  the  costs  of  suit,  just  dam- 
ages for  delay,  and  costs  and  interest  on  appeal,  and  be 
executed  to  the  respondents  or  appellees,  and  conditioned 
as  required  by  said  rule. 

The  bond  in  this  case  is  not  executed  to  respondents ; 
does  not  provide  for  damages  for  delay,  or  detention  of  the 
property,  nor  for  costs  and  interest  on  appeal,  and  is  not 
conditioned  as  prescribed  by  law,  and  it  is  insufficient  to 
stay  the  execution  of  the  judgment. 

The  court  orders  that  a  remittitur  issue  from  this  court  to 
the  court  below  to  execute  the  judgment,  unless  the  appel- 
lants within  twenty  days  file  a  legal  bond  in  accordance 
with  the  law  as  stated  in  this  decision. 

RemiUAbwr  granted. 


E^nro  at  aL,  re8i>ondent8,  t).  Sullivak,  appellant. 

PBAonoB— ooiMlderation  c/  •eatoment—eceeptiona.  This  oourt  will  not  oon- 
lider  8  stetement  that  has  not  been  dnij  settled  and  certified,  or  exoeptions 
that  have  not  been  duly  presented  and  signed  aooording  to  the  statute. 

I*BA0TI0B— reir<et0  of  tXGtfpiixyfM  to  adn4»sion  of  widence.  An  ezoeption  to  the 
admission  of  eridence  upo^  a  cross-examination  wUl  not  be  examined  if  all 
the  evidence  is  not  before  the  court. 
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Appeal  from  the  Third  District^  Lewis  arid  Clarke  County. 

The  argoments  of  ooansel  and  statement  of  facts  are  not 
reported,  because  the  court  did  not  review  them.  The  cause 
was  tried  in  the  district  court  before  Symes,  J. 

WooLFuLK  &  TooLB,  for  appellant. 

Ghuhassbo  &  CuADWiOK,  for  respondents. 

Warren,  C.  J.  In  this  case  the  appeal  is  from  an  order 
overruling  defendant's  motion  for  a  new  trial,  and  from  the 
judgment  entered.on  the  verdict  of  the  jury  for  plaintiffs.  The 
transcript  contains  what  purports  to  be  the  evidence  in  the 
oase,  and  also  instructions  given  and  refused,  and  excep- 
tions taken  at  the  trial  below.  At  the  conclusion  of  ap- 
peUant's  motion  for  a  new  trial,  which  sets  forth  the  grounds 
of  the  motion,  appears  the  words,  ' '  statement  settled  as 
correct,"  but  there  is  no  certificate  of  settlement  of  any 
statement  signed  by  the  attorneys  of  the  parties  or  by  the 
judge  below,  nor  does  it  appear  what  statement  is  referred 
to  by  these  words.  This  court  can  consider  nothing  which 
i9  not  part  of  the  judgment-roll,  unless  it  be  presented  by 
exceptions  duly  preserved  and  signed,  or  by  statement  set- 
tled and  certified  as  required  by  the  statute.  An  exception 
to  the  admission  of  some  evidence,  upon  cross-examination 
of  the  defendant,  is  properly  preserved  by  the  signature  of 
the  judge,  but,  as  the  whole  evidence  is  not  before  us,  we 
cannot  presume  the  ruling  to  be  erroneous  or  that  the  ap< 
pellant  was  prejudiced  by  it. 

The  judgment-roil  does  not  show  the  errors  assigned,  and 

the  judgment  must  be  affirmed. 

JndgmerU  ajfi/rrned. 
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Nblson,  appellant,  v.  O'Neal,  respondent 

iMJinfonoN — mifiert'  dam  to  stop  taiUngM.  It  is  not  an  abuse  of  discretion  for 
8  court  to  refuse  to  enjoin  jmrties  from  building  a  dam  upon  their  mining 
ground,  to  prevent  tailings  from  iAJariug  their  property. 

Bight  or  kinebs  to  ghannbl  ov  obsxk  for  wateb  and  taiung6.  Miner» 
are  entitled  to  the  free  use  of  the  channel  of  a  creeks  so  that  the  water  wilY. 
flow  from  their  ground,  but  they  have  no  right  to  fill  tiie  channel  with  tail-^ 
ings  that  wiU  flow  down  upon  the  claims  of  other  miners. 

Appeal  from  the  Third  District,  Lewis  and  Clarke  Cownty. 

The  facts  are  stated  in  the  opinion  of  the  court. 
The  judgment  appealed  from  was  rendered  in  the  district 
court,  in  August,  1870,  by  Symes,  J. 

Shobeb  &  LowRY,  E.  W.  Toole  and  Q-.  May,  for  appel- 
lant. 

It  is  admitted  by  the  pleadings  that  respondents  were 
insolvent.  The  jury  found  that  the  erection  of  the  dam 
higher,  as  complained  of  by  appellant  and  threatened  by 
respondents,  would  interfei'e  with  the  profitable  use  and 
enjoyment  5f  appellant's  mining  ground.  Appellant  was 
entitled  to  an  injunction  to  restrain  respondents  from  erect- 
ing said  dara.     Ramsay  v.  Ohandler^  3  Cal.  90. 

An  injunction  is  a  preventive  remedy,  and  it  comports 
more  with  justice  to  both  parties  to  restrain  the  threatened 
trespass,  than  to  leave  the  appellant  to  his  remedy  at  law, 
particularly  when  the  respondents  admit  their  insolvency 
and  have  no  remedy  at  law.  Slade  v.  SuUivaiiy  17  CaL 
102  ;  Hill,  on  Inj.,  ch.  1,  §§  1,  5,  7,  14,  31. 

Appellant's  mining  operations  wiU  be  interfered  with,  if 
respondents  are  not  enjoined.  Respondents  have  shown  no 
right  to  trespass  on  appellant' s  ground. 

W.  F,  Sanders,  for  respondents. 
Respondents  own  the  ground  on  which  the  dam  was 
erected  and  debris  arrested.     Respondents  threatened  to 
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raise  their  dam  higher  to  stop  a  trespass  of  appellant. 
They  4K>uld  compel  appellant  to  stop  this  trespass  on  his 
own  ground.  The  pleadings  and  findings  do  not  show  who 
has  priority  of  right  in  mining.  Appellant  cannot  have 
jndgnmnt,  until  the  questions  relating  to  the  right  of  re- 
spondents to  flow  back  on  appellant' s  ground,  debris,  tail- 
ings, etc.,  which  appellant  is  wrongfully  attempting  to  flow 
on  respondents,  are  settled  in  favor  of  appellant.  Logan 
v.  DriscoU^  19  Cal.  323 ;  Am.  Law  Beg.  1867,  1868,  p.  698. 
Parties  must  care  for  their  own  tailings  on  their  own 
ground.  Respondents  could  crib  those  of  appellant  on  his 
own  ground,  but  the  jury  find  that  respondents  cribbed 
them  on  their  own.  A  mere  threat  to  commit  a  trespass, 
without  an  overt  act,  does  not  justify  an  injunction. 

Knowles,  J.  This  is  an  action  of  trespass,  brought  by 
appellant  for  damages  for  an  alleged  entry  upon  his  mining 
ground,  and  erecting  a  dam  thereon,  which  stopped  tailings 
upon  the  said  mining  ground,  and  alleging  that  the  respond- 
ents threatened  to  continue  the  injury,  and  to  erect  the  said 
dam  higher,  and  asking  for  an  injunction  to  restrain  them 
from  the  commission  of  these  wrongs.  Respondents  deny 
that  appellant  owns  the  mining  ground  described;  admit 
erecting  the  dam  and  the  intention  to  erect  it  higher,  and 
aver  that  the  dam  is  on  their  own  ground,  and  that  the 
same  was  erected  to  prevent  appellant  from  running  their 
tailings  down  upon  their  ground. 

The  jury,  in  their  special  findings,  determine  that  appel- 
lant does  not  own  the  mining  ground  upon  which  the  dam 
was  erected ;  that  respondents  had  not  interfered  with  the 
mining  rights  of  appellant  by  the  erection  of  the  dam  in 
question.  They  also  find  that  the  erection  of  the  dam  higher 
will  interfere  with  the  profitable  mining  operations  of  appel- 
lant. Upon  this  last  finding,  appellant  asked  an  injunction 
of  the  court  below,  which  was  refused.  This  is  assigned  as 
error. 

It  appears,  from  the  complaint  of  appellant,  that  the  tail- 
ings which  the  dam  of  respondents  prevented  from  flowing 
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dowh,  were  tailings  from  appellant's  mining  ground.  The 
granting  or  refusing  an  injunction  was  discretionary  with 
the  court  below.  We  do  not  think  it  was  an. abuse  of  dis- 
cretion in  refusing  an  injunction  to  restrain  the  respondents 
from  building  a  dam  on  their  own  ground,  so  as  tof)r6vent 
appellant  from  committing  an  inj ury  upon  the  same.  Appel- 
lant would  be  entitled  to  the  free  use  of  the  channel  of  the 
creek,  to  allow  the  water  which  came  down  from  above  to 
flow  away  from  his  mining  ground,  but  he  had  no  right 
to  fill  the  channel  of  the  creek  with  tailings  and  debris,  and 
let  it  flow  down  upon  respondents  ground. 
Order  of  the  court  below  affirmed,  with  costs. 

Judgmefni  (sffbrmeA. 


Toombs,  respondent,  t).  Hornbxtoklb  et  al.,  appeUmnts. 

PiAA.Dma~irMtc0lc<eiil  deniai.    The  denial  of  an  '* unlawful  and  wrongful** 

diversion  admits  tlie  fact  of  the  diversion. 
Pbaotiob — ^wrAkA  oQaitwi  f^id^vnci^    A  verdiet  will  not  be  set  asld^,  as  ooii* 

trarj  to  evidenoe,  unless  it  is  olearly  unsupported  bj  eyidenoe. 

Appeal  from  the  Third  District^  Lewis  arid  Clarke  Gou/nty^ 

The  facts  are  contained  in  the  opinion^  The  action  was 
tried  in  April,  1870,  in  the  district  court,  before  Stitbs,  J. 

Chumasero  &  Chadwiok,  for  appellants. 

The  decree  of  the  court  below  was  not  justified  by  the 
evidence  or  special  findings  of  the  jury.  The  testimony 
shows  that  the  water  flowing  from  the  springs  was  dimin- 
ished  in  quantity  almost  one-third,  and  lacked  only  ten 
inches  of  furnishing  respondent  with  all  the  water  he  was 
entitled  to  by  the  findings  of  the  jury.  The  use  of  this 
water  by  miners  materially  diminished  its  quantity  below 
the  springs.     The  findings  are  in  accord  with  the  facts,  and 
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the  rights  of  the  parties  should  be  determined  by  them. 
These  findiags  show  that  appellants  had  not  diverted  from 
respondent's  ditch  any  water  to  which  respondent  was  enti- 
tled, and  that  there  flowed  at  all  times  from  the  springs, 
the  water  that  respondent  was  entitled  to,  if  the  miners  did 
not  obstruct  it.  When  the  miners  obstructed  the  water  from 
the  springs,  sixty  inches  reached  the  respondent's  ditch. 
The  nodners  so  obstructed  this  water  during  June  and  July, 
1869. 

The  decree  makes  appellants  liable  for  the  acts  of  those 
miners,  and  compels  them  to  supply  respondent  with  water 
to  which  respondent  has  no  claim.  Appellants  are  obliged 
to  leave  in  the  creek,  at  the  head  of  resi)ondent' s  ditch, 
seventy  inches  of  water,  regardless  of  any  depredations  that 
may  be  committed  by  strangers  below  their  point  of  appro- 
priation. This  decree  overrides  every  principle  of  equity. 
No  man  should  be  made  responsible  for  the  acts  of  another, 
committed  without  his  knowledge  or  assent.  The  injunc- 
tion wrests  from  the  appellant  his  property,  to  compensate 
an  injury  that  he  did  not  cause.  That  part  of  the  decree, 
which  interferes  with  the  user  by  appellants  of  all  the  waters 
at  tiie  head  of  their  ditch,  in  Magpie  creek,  should  be  set 
aside,  and  the  injunction  should  be  dissolved. 

B.  W,  &  J.  K.  TooLB,  for  respondent. 

Bespondent  was  first  in  right  as  to  seventy  inches  of 
water.  The  decree  gives  him  this  amount  at  the  head  of  his 
ditch.  Respondent  cannot  suffer  from  nat?ural  causes  affect- 
ing the  supply  of  water.  The  finding,  respecting  the  springs, 
is  immaterial.  The  general  verdict  is  conclusive  as  to  the 
estoppel  claimed  by  appellants. 

Wabbbn,  C.  J.  The  plaintiff,  in  this  case,  alleges  right 
of  possession  and  user  of  about  two  hundred  and  fifty  inches 
of  the  waters  of  Magpie  creek,  by  virtue  of  his  appropriation 
thereof,  made  in  1866,  by  means  of  a  ditch  there  constructed, 
for  the  purpose  of  irrigation,  and  alleges  a  continuous 
wrongful  diversion  of  such  water  by  defendants,  prior  to  the 
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commencement  of  this  action,  and  threats  by  defendants  to 
continue  such  diversion.  He  prays  judgment  for  damages ; 
that  title  be  established  and  decreed  in  him  to  the  extent  of 
his  prior  appropriation,  and  that  defendants  and  those  in 
privity  with  them,  be  perpetually  enjoined  from  diverting 
such  waters. 

The  answer  in  substance  denies  plaintiff's  appropriation, 
and  also  denies  that  defendants  "  wrongfully  or  unlawfully  " 
diverted  said  water,  and  sets  up  an  appropriation  of  the 
waters  of  Magpie  creek,  made  by  defendants  for  mining 
purposes,  in  May,  1866,  and  subsequently,  in  October,  1866, 
by  means  of  ditches  then  constructed,  and  that  said  waters 
were  then  unappropriated,  and  that  defendants  thereafter 
remained  in  full  and  peaceable  possession  thereof;  and, 
further,  plead  by  way  of  estoppel,  that  plaintiff  had  actual 
knowledge  of  defendant's  intention  to  so  appropriate  said 
water,  prior  to  and  during  the  construction  of  their  ditches, 
and  failed  to  assert  his  title  to  said  water,  or  to  forbid  their 
construction  of  the  ditches. 

The  replication  specifically  denies  each  allegation  of  the 
answer. 

The  denial  of  "  unlawful  and  wrongful"  diversion,  as  has 
been  often  held,  admits  the  fact  of  diversion,  so  that  the 
only  issues  on  the  pleadings  are  upon  the  priority  of  the 
respective  appropriations,  and  upon  the  facts  constituting 
the  estoppel  pleaded. 

The  issues  were  tried  by  jury,  which  found  a  general 
verdict  for  the  plaintiff,  and  a  special  verdict  upon  questions 
of  fact  submitted  to  them.  The  court  below  overruled 
defendant's  motion  for  a  new  trial,  and  rendered  judgment 
for  the  damages  found  by  the  jury,  and  entered  a  decree 
perpetually  enjoining  the  defendants  and  their  privies  from 
so  diverting  the  waters  of  the  creek,  as  to  prevent  seventy 
inches  of  water,  being  the  quantity  found  by  the  jury  to 
have  been  first  appropriated  by  plaintiff,  from  flowing  down 
to  plaintiff's  ditch. 

From  the  order  overruling  his  motion  for  a  new  trial,  and 
from  the  judgment  and  decree,  the  defendant  appeals,  and 
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assigns  as  error  that  the  evidence  and  special  findings  of  the 
jury  do  not  support  the  decree,  and  are  in  conflict  with  the 
general  verdict. 

The  evidence  is  in  some  respects  conflicting,  but  whatever 
our  views  might  be,  in  any  case,  we  do  not  feel  justified  by 
any  precedents  in  setting  aside  a  verdict  as  contrary  to  evi- 
dence, unless  clearly  unsupported  by  evidence,  which  is  not 
the.  case  here,  so  that  the  only  question  left  to  consider  is, 
whether  the  special  verdict  conflicts  with  the  general  verdict, 
and  fails  to  support  the  decree. 

The  general  verdict  finds  the  issues  joined,  as  to  priority 
of  appropriation,  and  as  to  the  facts  set  up  as  an  estoppel 
for  the  plaintiff.  These  were  the  only  issues  raised  by  the 
pleadings. 

The  first  special  finding  of  the  jury  fixes  the  amount  of 
plaintiff's  appropriation  at  seventy  inches  of  water,  and 
of  this  finding  appellants  do  not  complain.  The  second 
finding  is,  that  sixty  inches  of  water  flowed  down  to  plain- 
tiff's ditch  during  June  and  July,  1869,  when  the  diversion 
by  defendants  is  alleged.  The  third  finding  is,  that  seventy 
inches  of  water  "flow  down  Magpie  gulch"  from  "the 
springs,"  when  all  the  water  is  taken  out  above  the  springs 
during  wet  or  dry  season,  and  it  is  not  obstructed  by 
miners.  The  "  springs,"  mentioned  in  the  last  finding,  ap- 
pear from  the  evidence  to  be  situated  between  the  respective 
ditches  of  plaintiff  and  defendants,  the  latter  being  some 
distance  above  the  former,  and  appellants  claim  that  under 
the  third  finding  of  the  jury,  the  defendants  did  not,  and  as 
a  physical  fact  could  not,  divert  any  water,  to  which  plain- 
tiff was  found  by  the  jury  to  be  entitled. 

Had  the  question  of  diversion  been  properly  put  in  issue, 
and  if  the  jury  had  definitely  found  that,  at  the  time  of  the 
alleged  diversion,  the  "springs,"  below  defendant's  ditch, 
alone  furnished  sufficient  water  to  supply  the  amount  found 
to  have  been  appropriated  by  plaintiff  at  the  head  of  his 
ditch  ;  this  would  be  undoubtedly  true,  but  the  last  finding 
is  too  uncertain  and  indefinite  to  overturn  the  other  special 
findings  and  the  general  verdict,  and  is,  besides,  immaterial. 
Vol.  I.  -  37 
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being  upon  a  fact  not  in  issue.  The  point  urged  by  appel- 
lant, that  the  decree  makes  him  answerable  for  the  acts  of 
third  parties  with  whom  he  has  no  privity,  in  diverting 
water  below  the  springs,  is  not  well  taken,  as  the  decree 
rendered  only  requires  the  defendants  to  permit  so  much  ot 
the  waters  in  question  to  pass  their  ditch,  as  that  seventy 
inches  may  in  its  natural  flow  reach  the  head  of  plaintiff's 
ditcjx,  in  the  bed  of  the  stream  at  that  poi^it^  whether  from 
the  springs  or  above  them,  and  this  is  all  that  is  enjoined  oa 
them.  They  are  not  held  responsible  for  any  acts  of  others^ 
The  judgment  and  decree  are  affirmed. 

Judgment  affirmed. 


LoMME,  respondent,  v.  Kintzing  et  al.,  appellants. 

PRAGTiGB~«/M}m  antwer—judgn^nt  on  pleaddnga.  If  the  answer  doe*  not 
raise  a  material  issue  it  may  be  struck  out  as  shfim,  or  judgmeut  maj  be 
rendered  on  tbe  pleadings. 

Partnebseup — agreement  about  profits  and  payment  of  debts — creditor.  A 
speoial  agreement  between  two  parties  by  which  one  of  them  is  to  receive 
one-third  of  the  profits  of  a  busineu  for  his  services,  and  the  other  is  to  be 
liable  for  the  debts,  is  no  defense  to  an  action  commenced  against  them  afr 
partners  by  a  creditor,  who  had  no  notice  or  knowledge  of  the  agreement 
•    before  the  liability  accrued. 

Pabtnership  —  effect  of  plea  of  hanki'uptcy  by  one  partner.  In  a  suit  against 
a  firm  in  which  one  partner  files  a  plea  of  bankruptcy,  the  court  property 
directed  a  stay  of  proceedings  as  to  him,  and  rendered  a  judgment  for  the 
amount  claimed  by  plaintiff,  to  be  enforced  against  the  partnership  prop^ 
erty  and  the  individual  property  of  the  other  partner. 

Appeal  from  the  Third  District,  Lewis  and  ClarJce  County. 

The  facts  are  stated  in  the  opinion.  The  complaint  alleged 
"that,  on  the  1st  day  of  July,  A.  D.  1869,  the  said  defend- 
ants were  copartners,  doing  business  at  the  town  of  Helena,, 
county  and  Territory  aforesaid,  under  the  firm  name  of 
B.  C.  Kintzing  &  Co. ;  that,  on  the  day  and  year  aforesaid, 
the  said  defendants,  copartners  as  aforesaid,  were  indebted 
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ttnto  this  plain tUBT  in  the  sum  of  $4,384.89,  balance  due  for 
money  lent  and  advanced  by  plaintiff  to  the  defendants, 
and  for  money  had  and  received  by  the  said  defendants  for 
the  use  and  benefit  of  this  plaintiff,  for  goods  and  wares  and 
merchandise  sold  and  delivered  by  plaintiff  to  the  said  de- 
fendants, and  for  work,  labor  and  services  done  and  per- 
formed by  the  said  plaintiff  for  said  defendants — all  at  the 
special  instance  and  request  of  the  said  defendants  —  which 
said  sum  of  {4,384.89  the  said  defendants,  on  the  day  and 
year  aforesaid,  promised  to  pay  the  said  plaintiff,  when 
thereto  requested  by  the  said  plaintiff;  that  the  said  plain- 
tiff has  demanded  payment  of  the  said  sum  of  the  defend- 
ants ;  til  at  the  defendants,  br  either  of  them,  have  not  paid 
the  said  sum,  or  any  portion  thereof,  and  the  same  remains 
wholly  due  and  unpaid,  wherefore  the  said  plaintiff  prays 
judgment,"  etc. 

To  this  complaint  the  appellant  B.  C.  Kintzing  filed  his 
third  amended  answer,  and  "denies  that  on  the  Ist  day  of 
July,  A.  D.  1869,  or  at  any  other  time,  the  defendants  were 
partners  in  the  town  of  Helena,  and  Territory  of  Montana, 
under  the  firm  name  and  style  of  B.  C.  Kintzing  &  Co. 
Denies  that  on  the  day  and  year  aforesaid,  or  at  any  other 
time,  the  said  defendants,  as  sach  copartners,  were  indebted 
to  the  plaintiff  in  the  sum  of  |4,384.89,  or  any  other  sum, 
for  money  lent  and  advanced  by  plaintiff  to  defendants ; 
for  money  had  and  received  by  defendants  for  the  use  and 
benefit  of  plaintiff ;  for  goods,  wares  and  merchandise  sold 
and  delivered  by  plaintiff  to  defendants,  and  for  work,  labor 
and  services  done  and  performed  by  plaintiff  for  said  de- 
fendants, at  their  special  instance  and  request,  as  charged 
in  plaintiff's  complaint. 

Denies  that  this  defendaht  ever  promised  to  pay  plaintiff 
the  said  sum  of  $4,384.89,  or  any  other  sum;  denies  that 
plaintiff  ever  demanded  payment  of  said  amount  of  money 
from  this  defendant ;  denies  that  this  amount,  or  any  other 
sum,  remains  dae  and  unpaid  to  plaintiff. 

Defendant,  for  further  answer  to  the  complaint  of  the 
plaintiff,  admits  that  for  a  short  time,  in  the  spring  of  1869, 
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the  above  defendants  were  associated  in  business  in  the 
town  of  Helena,  and  Territory  of  Montana,  under  the  name 
and  'style  of  B.  C.  Kintzing  &  Co.,  but  avers  that  this  de- 
fendant had  no  interest  whatever  in  the  capital  stock  of  said 
business,  but  only  received  for  services  i-endered  equal  to 
one-third  of  the  profits  of  the  business  of  said  B.  C  Kintz- 
ing &  Co. ;  that  Charles  S.  Kintzing  owned  the  entire  capital 
stock  in  said  business,  and  was  solely  liable  for  the  debt 
incurred  in  said  business  by  B.  C.  Kintzing  &  Co.,  under 
his  agreement  with  this  defendant ;  and  that  plaintiff  had 
full  knowledge  of  the  extent  of  this  defendant's  interest 
and  liability  as  aforesaid  while  in  the  employment  of  B.  C. 
Kintzing  &  Co. 

This  defendant,  for  further  answer  to  plaintiff's  complaint, 
states  that  Charles  S.  Kintzing,  his  co-defendant  as  afore- 
said, has,  since  the  institution  of  this  suit,  been  adjudged 
a  bankrupt  under  and  by  virtue  of  the  provisions  of  an 
act  entitled  ''An  act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States."  The  proceedings, 
under  said  act,  liaving  been  had  in  the  city  of  St.  Louis 
and  State  of  Missouri,  wherefore  this  defendant  denies  the 
right  of  plaintiff  to  prosecute  this  action,  and  asks  to  be 
discharged  with  his  costs  in  this  behalf  exi)ended." 

Judgment  was  rendered  for  plaintiff  in  October,  1870,  by 
the  district  court,  Symes,  J. 

E.  W.  &  J.  K.  Toole,  for  appellants. 

The  proceedings  against  appellants  should  hare  been 
suspended  by  the  court  after  the  plea  in  bankruptcy  had 
been  interposed.  This  plea,  for  the  purposes  of  this  appeal, 
must  be  taken  as  fully  established.  The  local  courts  must 
yield  to  the  superior  authority  of  the  courts  of  bankruptcy. 
The  execution  in  one  case  and  warrants  in  the  other  would 
require  the  respective  officers,  acting  under  them,  to  take 
the  same  property.  Property  thus  taken  belongs  to  the 
jurisdiction  of  one  of  these  courts.  The  territorial  courts 
cannot  adjudicate  the  rights  of  parties  under  the  bankrupt 
act.     They  must  be  determined  in  a  court  of  bankruptcy;. 
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The  court  erred  in  rendering  j  adgment  on  the  pleadings. 
The  complaint  proceeds  upon  a  general  assumpsit,  express 
or  implied,  on  the  part  of  appellants,  to  pay  respondent  a 
certain  sum.  An  express  or  implied  promise  may  be  shown 
under  this  complaint.  Higgins  v.  Germaine^  antCy  228. 
The  gist  of  this  action  is  the  express  or  implied  promise  of 
appellants  to  pay  respondent.  Appellants  specifically  deny 
any  such  promise.  See  answer.  When  there  is  a  promise 
to  pay  a  sum  on  account  of  certain  items,  a  denial  of  such 
promise,  or  the  indebtedness,  is  good. 

The  partnership  is  denied  as  to  the  respondent.  The 
answer  states  facts,  showing  that  appellants  were  not  liable 
as  partners  to  respondent. 

The  defective  denials,  if  any,  are  cured  by  affirmative 
allegations.  Nudd  v.  Thompson^  34  Cal.  39 ;  3  Estee's  PI. 
381 ;  Newell  v.  JDoty^  33  N.  Y.  83.  The  answer  denies  that 
any  thing  is  due  respondent.  To  render  a  judgment  on  the 
pleadings,  such  judgment  must  not  be  inconsistent  with 
any  material  matter  denied  or  affirmatively  pleaded.  The 
defective  denials,  if  any,  were  caused  by  the  bad  pleading 
of  respondent,  for  which  he  should  be  held  responsible. 

The  practice  act  of  Montana  contains  no  provision  for 
judgment  on  the  pleadings.  Section  60  provides  that  sham 
answers  may  be  stricken  out  on  motion.  The  New  York 
Code  provides  expressly  for  judgment  on  the  complaint,  and 
answer  on  five  days'  notice.    Howard's  N.  Y.  Code,  388. 

No  judgment  can  be  rendered  on  the  pleadings  if  one 
material  fact  is  denied,  or  the  answer  sets  up  new  matter. 
The  whole  answer  must  be  ^'sham  and  irrelevant."  OTiir- 
ardelli  v.  McDermott^  22  Cal.  539 ;  Oay  v.  WiTvter^  34  id 
161 ;  Willson  v.  McDonald,  cited  in  3  Estee's  PL  381,  §  4. 

Under  the  New  York  Code  judgment  cannot  be  rendered 
on  the  pleadings,  unless  the  whole  answer  is  frivolous  and 
insufficient.  Nichols  v.  Jones^  6  How.  Pr.  365 ;  Van  Valen 
V.  Lapham^  13  id.  240 ;  Kelly  v.  Barnett^  16  id.  136  ;  People 
V.  McCumber,  18  N.  Y.  315. 

Appellants  denied  all  the  material  allegations  of  the  com- 
plaint, and  set  up  new  matter.     Yet  the  court,  without 
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notioe,  rendered  judgment  on  the  pleadings,  on  the  ground 
that  one  single  denial  was  teohnically  defective. 

Chumasero  &  Chadwiok,  and  W.  P.  Sakdebs,  for 
respondent. 

In  eflfect,  this  case  stands  on  a  demurrer  by  respondent 
to  the  answer  of  appellant  B.  C.  Kintzing,  because  it  did 
not  state  facts  to  constitute  a  defense,  and  did  not  deny  the 
allegations  of  the  complaint  so  as  to  constitute  a  defense. 

The  denial  of  copartnership  is  the  denial  of  an  immaterial 
allegation.  WhitweU  v.  Thomas^  9  Cal.  499.  But  the  denial 
is  faulty.  It  makes  the  lirm  name  and  place  of  partnership 
material,  both  of  which  are  immaterial. 

The  allegations  of  the  complaint  are  interpreted  to  be,  that 
appellants  did  have  and  borrow  moneys,  and  did  perform 
labor  at  their  request.  The  second  denial  is  not  of  any  fact, 
but  the  conclusion,  the  indebtedness.  The  conjunctive  con- 
junction is  also  used  by  appellants  in  denying  that  they 
owe  for  the  three  several  items.  The  promise  to  pay,  upon 
the  facts  confessed,  is  implied  by  law.  A  denial  of  the 
promise  is  not  a  defense.  The  affirmative  allegations,  with 
no  denials  of  the  allegations  of  the  complaint, are  insufficient. 

The  bankruptcy  of  C.  S.  Kintzing  did  not  abate  the  action, 
nor  destroy  B.  C.  Kintzing' s  liability  or  that  of  the  firm. 

The  following  authorities  are  to  the  effect  that  the  denials 
of  the  answer  do  not  raise  an  issue  :  Sto.  on  Eq.  PI.  852  ; 
Stephen  on  PI.  243-5,  379  ;  Hopkins  v.  Everett,  6  How.  Pr. 
169 ;  Salinger  v.  IjusTc,  7  id.  430  ;  Davison  v.  Jiowellj 
16  id.   467;  Fish  v.  Redhigtori.   31   Cal.    194,  and  cases 

cited. 

An  adjudication  of  bankruptcy  is  the  judgment  of  a 
court,  and  must  be  pleaded  with  the  precision  required  for 
pleading  judgments.  No  court  is  named  in  the  answer. 
If  the  bankruptcy  were  well  pleaded,  this  action  could  pro- 
ceed against  the  other  appellant,  as  surviving  partner,  and 
judgment  could  be  rendered  against  the  property  of  the 
firm.  Our  statute  recognizes  the  same  principle,  in  allowing 
judgment  against  property  where  all  the  joint  owners  are 
not  served.     Civ.  Prac.  Act,  §  32. 
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Warrkn,  C.  J.  The  court  below,  in  this  case,  on  motion 
of  the  plaintiff,  rendered  judgment  on  the  pleadings,  from 
which  the  defendants  appeaL  Under  our  practice,  where 
lan  answer  raises  no  material  issue,  the  plaintiff  may  either 
move  that  it  be  stricken  out  as  sham  and  irrelevant,  or  move 
for  judgment  This  is  an  action  upon  an  account  against 
the  defendants,  as  copartners,  under  the  firm  name  of  B.  C. 
Kintzing  &  Co.,  in  the  town  of  Helena  and  Territory  of 
Montana.  The  separate  amended  answer  of  B.  C.  Kintzing 
denies  the  partnership  under  the  style  and  at  the  time  and 
place  alleged ;  denies  indebtedness  of  defendants  as  such 
partners ;  denies  any  promise  by  himself  to  pay ;  denies 
£iny  amount  to  be  due  plaintiff,  and  pleads  as  new  matter 
that  the  defendants  were,  for  a  short  time,  in  the  spring  of 
1869,  associated  in  business  in  the  town  of  Helena  and  Ter- 
ritory of  Montana,  under  the  style  of  B.  C.  Kintzing  &  Co.,  but 
that  C.  S.  Kintzing  furnished  all  the  capital  stock  for  such 
business,  and  by  special  agreement  was  to  be  individually 
liable  for  all  debts  incurred  therein,  and  B.  C.  Kintzing  was 
to  receive  one-third  of  the  profits  thereof  in  compensation 
for  his  services,  and  avers  that  plaintiff  had  actual  knowl- 
edge of  this  agreement,  while  in  the  employment  of  B.  C. 
Kintzing  &  Co.,  and  further  pleads  an  adjudication  of 
bankruptcy  of  C.  S.  Kintzing  since  commencement  of  this 
action. 

These  denials  raise  no  issue  as  to  the  fact  of  partnership, 
or  the  alleged  liability  of  the  defendants  as  partners.  The 
new  matter  is  insufficient,  as  it  states  facts  which  legally 
constitute  a  partnership,  and  in  order  that  the  special  agree- 
ment between  defendants  as  to  individual  liability  should 
affect  the  plaintiff,  it  was  necessary  to  aver  that  plaintiff  had 
notice  or'  actual  knowledge  of  such  agreement,  before  the 
liability  alleged  in  the  complaint  accrued.  The  allegation 
that  plaintiff  had  such  knowledge  '^  while  in  the  employ- 
ment of  B.  C.  Kintzing  &  Co.,"  is  too  vague,  and  being 
taken  most  strongly  against  the  pleader,  is  insufficient. 

Under  the  plea  of  bankruptcy  of  C.  S.  Kintzing,  the  court 
directed  a  stay  of  proceedings  as  to  him,  and  rendered  a 
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judgment  in  favor  of  plaintiff  for  the  amount  claimed,  to 
be  enforced  against  the  partnership  property  of  B.  C.  Kintz> 
ing  &  Co.,  and  the  individual  property  of  B.  C.  Kintzing. 
If  this  is  error,  it  is  not  such  as  either  appellant  can  com- 
plain of. 

JudgmerU  affirmed. 


Columbia  Mining  Company,  appellant,  v.  Holtxb  et  aL, 

respondents. 

W^ATSB  RIGHTS— c/iafH;e  of  point  of  diversion.  If  H.  appropriated  the  water 
of  a  oreek  at  a  certain  point  In  1866,  and  C.  appropriated  the  same  water 
above  H.,  in  1867,  for  the  use  of  a  mill,  and  returned  the  water  into  the  creek* 
80  that  H.  had  the  benefit  thereof,  H.  has  no  right  to  ohanfce  his  point  of 
dirersion  of  the  water  in  1869,  and  appropriate  it  above  C'smill,  and  thereby 
deprive  C.  of  the  use  of  the  water. 

Watek  rights — claim  to  voater  —  appropriation — poneasioji.  A  party  who 
intends  to  claim  water  must  appropriate  the  same  with  reasonable  diligence 
by  some  known  means,  and  at  a  certain  point ;  a  declaration  of  such  a  claim* 
without  any  acts  of  possession,  is  insufficient. 

Appeal  from  the  Third  District^  Lewis  and  Olarke  County. 

The  facts  are  stated  in  the  opinion.  The  judgment  was 
rendered  in  the  district  court,  at  the  July  term,  1870,  by 

W.  F.  Sanders  and  Chumasero  &  Chabwick,  for  appel- 
lants. 

The  answer  does  not  deny  the  allegation  of  the  complaint^ 
that  appellant  and  its  grantors,  from  March  28,  1865,  to  the 
commencement  of  this  action,  had  enjoyed  the  water  speci- 
fied. Appellant  would  be  protected  in  its  use  for  four  years 
by  the  statute  of  limitations.  Acts  1866,  466;  Union  W. 
Co.  V.  Crary^  26  Cal.  504 ;  Arfierican  Co.  v.  Bra^ord^  27 
id.  360 ;  lAolc  v.  Diaz,  30  id.  66. 

This  was  an  equity  case.     Gale  v.  Tuolvmne  W.  Co.,  14 
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Cal.  26 ;  Parke  v.  Kilham,  8  id.  77.  The  court  properly 
sought  to  find  four  facts  from  the  jury,  the  date  of  each 

• 

appropriation  and  the  place.  Respondents  could  not  change 
their  point  of  appropriation  after  October,  1865,  to  theiijury 
of  intervening  locators.  JButte  C.  <fe  Z).  Co.  v.  Vaughn,  11 
Cal.  148 ;  Kidd  v.  Laird,  15  id.  161 ;  Neoada  W.  Co. 
V.  Powell,  34  id.  109  ;  Davis  v.  Gale,  32  id.  26.  Respond- 
ents, in  May,  1869,  went  two  miles  above  their  location,  in 
September,  18(56^  and  attempted  to  change  the  point  of 
appropriation  to  the  injury  of  appeUant, 

The  general  verdict,  being  inconsistent  with  the  special 
findings  and  admitted  fact«,  should  have  been  set  aside. 
Civ.  Prac.  Act,  §  176. 

A  subsequent  appropriator,  higher  up  the  stream,  who 
diverts  the  water  and  returns  it  to  the  first  but  lower  appro- 
priator, is  not  liable  to  an  action  by  the  first  appropriator. 
Union  W.  Co.  v.  Orar%  25  Cal.  504. 

Water  collected  in  pipes  and  separated  from  tlie  original 
source  of  supply  is  personal  property.  Heyneman  v. 
Blake,  19  Cal.  679. 

The  refusal  of  the  jury  to  allow  damages  does  not  affect 
the  right  of  appellants  to  the  abatement  of  a  nuisance  or 
the  costs.  Sto.  on  Eq.  Jur.,  §§  921-926 ;  Hudson  v.  DoyU, 
6  Cal.  101 ;  Courtvmght  v.JB.S.  &  A.  F.  <fe  M.  Co. ,  30  id.  576. 

A  judgment  will  be  set  aside  without  a  motion  for  a  new 
trial,  if  it  cannot  stand  from  the  proof  or  conceded  facts. 
A  motion  to  modify  the  findings  enables  the  court  to  look 
into  the  evidence  for  facts.  Sanford  v.  Eighth  Ave.  JR.  R. 
Co.,  28  N.  Y.  843 ;  Pv/r chase  v.  MaUison,  16  Abb.  Pr.  402 ; 
3  Esteems  PL  728,  §§  237-289. 

E.  W.  &J.  K.  Toole,'  for  respondents. 

The  statement  cannot  be  considered  in  connection  with 
the  instructions.  No  exception  is  made  a  part  of  the  judg- 
ment roll.  Civ.  Prac.  Act,  §  203;  Newell  v.  Doty,  33 
N.  Y.  83.  No  exception,  except  a  general  one,  is  assigned 
in  the  statement.  Jones  v.  Osgood^  6  N.  T.  233 ;  Caldwell, 
V.  Murphy,  11  id.  416 ;  Dunckel  v.  Wiles,  id.  420 ;  Lan- 
sing V.  Wiswall,  6  Denio,  213 ;  3  Estee's  PI.  688,  §  146 
Vol.  I  —  38. 
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it  is  clear  that  the  appropriation  by  defendants'  grantors, 
found  to  have  been  made  in  1865,  at  a  point  below  that  at 
which  they  find  plaintiff' s  appropriation  to  have  been  made 
in  1867,  could  not  justify  the  diversion  made  by  defendants 
in  1869,  complained  of  by  plaintiff.  The  notice  of  Laird's 
claim  was  of  no  validity.  An  intention  to  appropriate  water, 
to  be  effectual  as  against  other  parties,  must  be  earned  into 
actual  execution  with  all  reasonable  diligence,  by  some 
known  and  tangible  means,  and  at  some  designated  point. 
By  a})propriation,  a  man  acquires  only  the  right  of  posses- 
sion and  user  of  water,  qualified  by  the  right  of  others  to 
its  use,  in  such  manner  as  shall  not  materially  diminish  or 
deteriorate  it,  at  the  place  of  his  appropriation,  in  quantity 
or  quality.  A  declaration  of  a  claim  to  water,  unaccom- 
panied by  acts  of  possession,  is  wholly  inoperative  ae 
Mgainst  those  who  shall  legally  proceed  to  acquire  a  right 
to  the  same. 

The  special  findings  conflict  with  the  general  verdict,  and 
th  e  latter  mu  st  be  set  aside.  The  j  udgment  must  be  reversed 
and  the  cause  remanded,  with  directions  to  the  court  below 
to  enter  a  judgment  upon  the  special  findings  of  the  jury,  for 
nominal  damages  in  favor  of  the  plaintiff,  and  a  decree  for 
perpetual  injunction  as  prayed  in  the  complaint. 

Judgment  rer>er9ecL 


Rankin,  appellant,  v»  Campbell  et  al.,  respondents. 

PBAGTXoa— verbal  sHpuUMon,    This  oonrt  will  not  oonslder  a  yertMl  itlpiilA* 

tion  between  the  attorneys  of  the  parties. 

Appeal  from  the  Third  District^  Meagher  CourUy. 

This  action  was  tried  in  the  district  court  by  Symbb,  J. 
The  decision  of  the  court  renders  unnecessary  a  report  of 
the  facts'  and  arguments. 
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Chumaseko  &  Chabwiok,  for  appellant. 

Shobeb  &  LowRY,  for  respoadents. 

Wabben,  0.  J.  In  this  case  there  is  no  statement  on 
motion  for  a  new  trial  or  on  appeal.  The  aflidavits  pre- 
sented, relating  to  a  verbal  stipulation  between  the  attor- 
neys of  the  parties,  cannot  be  considered  in  this  court,  and 
the  judgment  roll  disclosing  none  of  the  errors  assigned, 

the  judgment  below  is  affirmed. 

Judgment  affirmed. 


Stewabt  et  al.,  respondents,  i?.  Milleb  et  al.,  appellants. 

Praotxcs— oral  o^eetTiente.  The  oral  agreements  of  attomeja  should  be  dis- 
regarded, although  the  clerk  has  entered  them  in  the  transcript  ou 
appeal. 

Btidencxin  scnr  on  in  junction  bond— damcyres.  In  an  action  upon  an 
Id  junction  bond,  the  obligors  may  prove  the  facts  that  entitle  them  to  the 
injunction  in  mitigation  of  damages,  if  the  injunction  has  been  dissolred 
before  the  merits  of  the  case  have  l)een  adjudicated. 

DuBOiiUTiON  ov  INJUNCTION — mdence.  The  dissolution  of  an  injunction  be- 
fore the  case  has  been  finally  determined,  is  prima  facie  evidence  that  the 
injunction  was  improperly  granted. 

Pabtebs  to  bonds — dama4/en  apportioned.  AH  the  parties  to  a  bond  that  lias 
been  executed  jointly  should  be  brought  into  court,  so  that  the  damages 
claimed  can  be  apportioned. 

Appeal  from  the  Third  District,  Lewis  and  Clarice  Oourvty. 

Stewart,  and  eleven  other  plaintifTs,  brought  this  action 
in  August,  1869,  against  Miller  and  J.  B.  Hyde,  to  recover 
damages  sustained  by  the  granting  of  an  injunction.  The 
case  was  tried  by  a  jury  in  March,  1870,  and  a  verdict  re- 
turned for  plaintiffs  for  $1,750.  On  the  trial  the  defendants, 
after  the  plaintiffs  had  closed  their  evidence,  moved  the 
court,  Symes,  J.,  to  continue  the  cause,  and  order  other 
parties  to  be  brought  in,  on  the  ground  that  a  complete 
determination  of  the  action  could  not  be  had  without  their 
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presence.  The  motion  was  overruled  and  defendants  ex- 
cepted. 

The  defendants  offered  in  evidence  the  amended  com- 
plaint, the  answer  to  the  same,  and  the  injunction  in  another 
action,  for  the  purpose  of  showing  the  following  facts : 
That  the  cause  of  action  involved  in  the  case,  in  \vhich  the 
injunction  bond  sued  on  had  been  executed  by  defendants, 
had  been  transferred  to  another  suit,  and  that  the  same 
issues  were  still  pending  between  the  same  parties ;  and 
that  the  injunction  had  also  been  transferred  and  was  still 
in  existence. 

The  defendants  also  offered  in  evidence  the  findings  of 
the  jury  and  the  decree  in  another  action,  and  also  produced 
certain  witnesses  for  the  purpose  of  showing  that  the  parties 
who  procured  the  injunction,  that  was  issued  on  the  filing 
of  the  bond  sued  on,  were  equitably  entitled  to  the  same, 
to  protect  them  in  the  enjoyment  of  their  rights  to  certain 
''springs,"  and  that  the  rights  of  the  parties  had  not  been 
determined,  as  to  the  subject-matter  of  the  injunction,  at 
the  time  the  injunction  was  dissolved  and  this  action  was 
brought.  The  foregoing  evidence  was  excluded  by  the 
court,  Symes,  J. ,  and  defendants  excepted. 


E.  W.  &  J.  K.  Toole,  for  appellants. 

The  complaint  shows  that  respondents  do  not  seek  to 
recover  the  damages  sustained  by  six  other  co-obligees  on 
the  bond  sued  on.  The  court  should  have  required  the 
other  parties  to  be  brought  in.  Civ.  Prac.  Act,  §§  14, 17.  The 
evidence  shows  that  about  one-half  of  the  respondents  sold 
out  their  interest  in  the  damages  recoverable  on  the  bond 
sued  on,  before  this  suit  was  commenced,  to  persons  who 
were  not  parties  to  .the  suit.  Every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest  Civ.  Prac 
Act,  §  4.  The  parties  not  joined  may  still  sue  for  their  por- 
tion of  the  damages  recoverable  on  the  bond.  People  v. 
Love,  25  Cal.  529 ;  Fowler  v.  FrisUe,  37  id.  34 ;  Hill,  on 
Tnj.  64,  §  26;  Civ.  Prac.  Act,  §  17;  Pradefr  v.  OTimm,2S 
Cal.  11 ;  Summers  v.  Farish,  10  id.  347;  Baker  v.  BartoL, 
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7  id.  561 ;  Voorhies*  Code,  265,  &,  c;  Beywood  v.  City  of 
Buffalo,  14  N.  T.  506. 

The  reBpondents  should  have  shown  the  portion  of  the 
damages  recoverable  to  which  they  were  entitled.  Whitney 
V.  StarJc^  8  Cal.  614 ;  Septefinbre  v.  Putnam^  30  id.  497. 

The  reason  for  dismissing  the  suit  and  dissolving  the  in^ 
junction  was  explained  by  the  order  of  the  oonrt  in  the 
premises.  It  was  for  the  purpose  of  irjing  the  merits  of 
both  in  the  same  action  and  consolidating  them.  Civ.  Prac. 
Act,  §  497. 

Money  is  recoverable  upon  an  injunction  bond  on  the  dis- 
missal of  the  action,  on  the  theory  that  it  is  an  abandon- 
ment of  the  rights  of  the  plaintiff  to  enjoiu  the  defendant. 
In  this  case  the  order  of  the  court  shows  that  the  injunction 
was  re-instated.  Hill  on  Inj.  67;  OeUton  v.  Whitesides^ 
3  Cal.  309 ;  Hicks  v.  Michael,  16  id.  107 ;  Fowler  v.  Frisbie, 
37  id.  34 ;  Shearman  v.  ITew  Toric  C.  M,,  11  How.  Pr.  270 ; 
MetTiodUt  Churches  v.  Barker^  18  N.  T.  468. 

A  party  must  prove  his  title  to  property  on  which  he 
alleges  his  damages  to  have  accrued,  and  this  title  can  be 
put  in  issue  in  mitigation  of  damages.  A  voluntary  dis- 
missal of  a  suit  does  not  estop  the  party  from  showing  hia 
title  to  the  property,  when  that  title  may  be  the  essential 
element  on  which  a  portion  of  the  damages  accrued.  It 
cannot  be  contended  that  a  person  who  is  committing  a  tres- 
pass to  the  property  of  another  is  damaged,  by  being  pre- 
vented in  so  doing.  The  dismissal  of  a  suit  does  not  become 
an  adjndication  on  the  title,  and  does  not  give  a  defendant, 
upon  the  dissolution  of  an  injunction,  damages  he  has  not 
sustained. 

Chumasebo  &  Chadwiok  and  Shober  &  Lowbt,  for  re- 
spondents. 

The  bill  on  which  the  injunction  was  granted  was  finally 
dismissed  and  the  injunction  dissolved.  That  was  a  final 
determination  of  the  cause,  and  an  action  would  lie  on  the 
undertaking  in  the  cause  for  any  damages  sustained 
by  the  parties  restrained.     Hill,  on  Inj.  103,  §  64 ;  Metho- 
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dist  GhurcheB  v.  Barker^  18  N.  Y.  463 ;  Bowling  v.  Polacky 
18  Cal.  626. 

When  a  defect  of  parties  is  apparent  on  the  face  of  the 
complaint,  the  objection  must  be  taken  advantage  of  by 
demurrer.  When  it  is  not  apparent  on  the  face  of  the  com- 
plaint,, the  objection  must  be  taken  by  answer.  Yoorhies'^ 
Oode,  §  148  and  n.;  Civ.  Prac.  Act,  §  46 ;  Dv/nn  v.  Tozer, 
10  Gal.  167 ;  Borroug7ts  v.  LoUj  19  id.  135 ;  TH^sot  v.  Throck- 
Tnort&a^  6  id.  471. 

The  jury  were  instructed,  at  the  instance  of  appellants, 
that  respondents  could  only  recover  the  actual  damages 
they  sustained  in  consequence  of  the  injunction.  The  re- 
spondents were  a  mining  company,  and  the  damages  they 
sustained  were  joint,  and  the  action  was  prosecuted  in  the 
name  of  the  real  party  in  iTderest 

Warben,  G.  J.  In  this  transcript  of  the*record  there 
appeared  a  clerk's  entry  to  the  effect  that  ^^  the  statement 
upon  motion  for  a  new  trial  being  settled  this  day  by  the 
court,  the  respective  parties  waive  the  necessity  of  engrossing 
the  same  to  be  used  upon  the  hearing  of  the  said  motion,' '  and 
the  transcript  contains  what  purports  to  be  the  instructions 
excepted  to,  and  the  evidence  given  and  offered  on  the  trial. 
The  cause  was  argued  and  submitted  in  this  court  at  the  last 
term,  and  in  lieu  of  perfecting  the  transcript  by  procuring 
the  omitted  certificate  of  settlement  of  the  statement,  and 
objections  to  the  transcript  being  waived  by  agreement  of 
the  parties  in  this  court,  the  cause  was  heard,  by  leave  of 
court,  upon  the  basis  of  the  statement  appearing  in  the 
transcript,  as  though  properly  certified.  While  oral  agree- 
ments of  attorneys  are  to  be  disregarded,  and  the  entry  of 
them  by  a  clerk  gives  them  no  additional  validity  so  as  ta 
entitle  them  to  notice  on  appeal,  the  respondents  in  this  case 
having  admitted  the  statement  in  this  transcript  to  be  the  one 
settled  by  the  judge  below  and  referred  to  on  the  motion  for 
a  new  trial,  and  the  cause  having  been  submitted  upon  this 
basis,  we  will  consider  the  errors  assigned  upon  it,  although 
the  practice  is  bad  and  not  to  be  regarded  as  precedent. 
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The  action  1b  brought  upon  an  iojiiactlon  bond.  The 
statement  shows  that  appellants  offered  in  evidence  on  the 
trial  the  record  of  proceedings  had  in  the  action  in  which 
the  bond  was  given  for  the  pnrpose  of  showing  that  the  action 
was  dismissed  and  the  injunction  dissolved  for  the  reason 
that  another  action  theretofore  commenced  was  pending  and 
undetermined  in  the  same  court  between  the  same  parties 
and  involving  the  same  subject-matter ;  and  that  the  court, 
upon  such  dismissal  and  dissolution,  holding  that  the  appli- 
cation for  the  injunction  sought  should  have  been  made  in 
the  original  action  and  not  in  a  separate  and  independent 
action,  by  order  permitted  the  complaint  filed  in  the  latter 
suit  to  stand  as  an  affidavit  for  an  injunction  in  the  original 
action,  and  the  summons  to  be  regarded  as  a  notice  to  de- 
fendants of  such  application :  all  of  which  evidence  the 
court  excluded  from  the  jury,  to  which  ruling  appellants 
excepted.    In  this  the  court  erred. 

Where  the  dissolution  of  an  injunction  is  not  consequent 
upon  a  final  determination  or  adjudication  upon  the  merits 
of  the  action,  the  obligors  in  the  bond  may,  according  to 
the  weight  of  authority  and  principle,  show  the  facts  and 
circnrastances  entitling  them  to  the  injunction,  if  not  in  full 
defense,  at  least  in  mitigation  of  damages  in  an  action  upon 
the  bond,  the  order  of  dissolution  being  in  such  cases  only 
prima  facie  evidence  that  the  injunction  was  improperly 
issued.  This  has  been  held  otherwise  in  some  of  the  cases 
cited,  but  seems  founded  in  sound  principle,  as  otherwise, 
the  obligees  in  a  bond  given  in  a  cause  in  which  the  action 
was  dismissed  or  the  injunction  dissolved,  upon  some  formal 
matter,  although  the  plaintiff  was  in  equity  entitled  to  the 
protection  demanded,  would,  in  an  action  upon  the  bond, 
stand  upon  the  same  footing  in  respect  to  damages  recov- 
erable, as  though  the  injunction  was  obtained  without  a 
shadow  of  equity,  or  even  maliciously,  and  through  per- 
jury. This  we  cannot  believe  to  be  the  law,  and  the  evi- 
dence offered  in  this  action  should  have  been  admitted. 

The  bond,  too,  having  been  executed  by  the  defendants  to 
the  plaintiffs  below  jointly,  it  was  necessary  to  a  complete 
Vol.  I.  —  89. 
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determination  of  the  rights  of  the  parties,  that  all  should 
have  been  in  court,  in  order  to  apportion  damages  claimed, 
and  if  any  of  the  obligees  refused  to  join  as  plaintiffs,  the 
court,  upon  the  showing  made,  should  have  ordered  them 
brought  in  as  defendants. 

The  judgment  is  set  aside  and  the  cause  remanded  for  a 
new  trial. 

BxcqpUons  sustained. 


BouoHEB  et  al.,  respondents,  9.  Mulvekhill,  appellant. 

MiKiKO  FBOfiOPBCTiNa  PARTNBBSHip — ^U7  formed — Hghts  of  partnera.  Ad 
agreement  made  between  parties,  bj  which  some  of  them  proapeot  for  gold, 
and  the  others  furnish  monej  and  provisions,  for  which  thej  are  to  receive 
interests  in  the  mining  grounds  that  maj  be  discovered,  constitutes  a  pros- 
p^cMng  partnership,  and  those  who  famish  the  moaej  and  provisions  are 
entitled  to  pre-empt  and  hold  mining  claims  under  the  laws  of  a  district, 
which  provide  that  claims  shall  be  allowed  the  discoverers  for  their  pros- 
pecting partners. 

M INIKO  PBOSPBCTING  PARTNERSHIP — 9*u/€8.  A  mining  prospecting  partnership 
is  not  governed  by  the  technical  rules  of  the  law  of  commercial  partnership. 

Mjkzno  prospegtino  partnership — mining  law  regtUattng*  valid.  The  mining 
law  of  a  district,  which  allows  those  who  furnish  money  and  provisions  to 
the  discoverers  of  placer  gold  mines,  to  hold  claims  without  personally  pre> 
empting  them,  is  not  against  public  policy  and  should  be  upheld. 

Pbaotioe  —  inttructions  that  mislead  not  given.  The  court  will  not  give  an 
instruction,  that  is  correct,  if  it  will  mislead  the  jury. 

Appeal  from  Second  District^  Missoula  Gounty. 

Thb  facts  are  stated  in  the  opinion.  The  eighteenth 
section  of  the  mining  lawa  of  the  Barrette  district,  referred 
to  in  the  opinion  and  briefs,  is  as  follows :  "That  no  claim 
shall  be  recognized  as  legally  held,  unless  the  prior  claimant 
has  personally  pre-empted  the  same,  with  the  exception  of 
three  claims  allowed  the  discoverers  for  ""heir  prospecting 
partners." 

The  case  was  tried  in  June,  1870,  before  Kkowlss.  J. 
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GiiAGETT  &  Dixon,  for  appellant. 

The  refipondente  claimed  under  the  exception,  in  section 
18  of  the  laws  of  Barrette  district,  as  prospectiiig  partners 
of  the  discoverers.  There  was  no  evidence  that  respondents 
were  the  persons  to  whom  this  exception  applied.  The 
claims  were  recorded  the  day  after  the  laws  were  passed. 

Respondents  were  not  prospecting  or  other  partners  of 
the  discoverers.  If  they  had  been  such  partners,  the  record 
of  location  should  have  shown  it,  and  the  location  should 
have  been  in  their  names,  so  that  third  parties  would  know 
to  what  parties  section  18  applied. 

Bespondents  never  had  actual  possession  of  the  ground 
in  dispute ;  they  claimed  by  constructive  possession  only, 
and  did  not  bring  themselves  within  the  laws.  They  were 
not  in  the  district  when  their  claims  were  located.  Appel- 
lant proved  location  and  actual  possession  of  the  ground, 
and  work  and  money  expended  on  it. 

The  court  erred  in  leaving  it  to  the  jury  to  find  whether 
the  claim  in  dispute  was  located  according  to  the  laws  of 
the  district,  and  refusing  to  instruct  them  as  to  what  the 
mining  laws  required  to  make  a  location  good.  The  court 
erred  in  refusing  to  instruct  the  jury  as  to  the  legal  eflTect 
and  meaning  of  the  mining  laws,  and  what  it  was  necessary 
for  the  respondents  to  show  to  bring  themselves  within  the 
laws.  The  construction  of  mining  laws  is  for  the  court  and 
not  the  jury.    Fairbanks  v.  WoodTiouse,  6  Cal.  433. 

A  mining  law,  allowing  every  discoverer  to  locate  ground 
for  every  one  who  might  have  furnished  him  means  or  assist- 
ance to  prospect,  would  be  contrary  to  general  law  and 
public  policy,  and  void. 

Mayhbw  &  MoMuRTRY,  for  respondents. 

Miners  have  the  right  to  pass  laws  for  locating,  holding 
and  working  mines,  if  they  are  reasonable  and  do  not  con- 
flict with  the  laws  of  the  Territory  or  United  States.  Mig- 
lish  V.  Johnson^  17  Cal.  107.  The  eighteenth  section  is 
reasonable  and  not  against  public  policy.  Those  who  len- 
A'PT  mati^rial  aid  to  Drospectors  for  mines  should  be  encour- 
itgea  uy  receiving  claims,  if  taey  are  discovero^. 


3(f8         BoucuEE  0.  MuLVERaiLL.      [Jan.  T. 

Miniug  rules  should  be  liberally  construed.  The  locatioD 
need  not  show  that  the  claims  were  taken  up  by  the  discov- 
erers for  redpondents.  The  intention  of  the  miners  must  be 
considered.  Appellant's  rights  were  not  injured  by  the 
location  of  the  ground  in  dispute,  in  the  names  of  re- 
spondents. 

The  agreement  of  the  respondents  and  discoverers  consti- 
tuted a  mining  adventure,  in  which  there  can  be  a  partner- 
ship.   SauTiiry  v.  Durilap^  12  Wis.  364. 

The  description  of  respondents,  as  prospecting  partners 
in  the  mining  laws,  is  immaterial.  If  the  respondents  are 
the  parties  that  the  miners  intended  to  benefit  by  section  18^ 
the  j  udgment  is  correct.  The  question  as  to  whether  respond- 
ents were  partners,  according  to  the  strict  l^al  definition  of 
the  word  "  partnership,  "cannot  avail  the  appellant  Evidence 
is  admissible  to  identify  puticular  persons.    2  Phil.  Ev.  711. 

Section  18,  of  the  laws  of  the  Barrette  district,  was  rightfully 
made  by  the  miners.  Morton  v.  Solambo  C.  M.  Co.,  26  Cal. 
527 ;  St.  John  v.  Kidd,  26  id.  272 ;  Core  v.  McBryre,  18 
id.  582. 

If  the  court  had  given  all  the  instructions  asked  for  by 
appellant,  the  verdict  would  have  been  the  same. 

Symes,  J.  This  was  an  action  for  the  possession  of  a 
mining  claim.  Plaintiffs  alleged  that  they  were  the  owners 
and  entitled  to  the  possession  of  claim  No.  5,  in  Barrette  dis- 
trict, Missoula  county,  Montana ;  that  in  December,  1869, 
defendant  entered  upon  said  claim  and  wrongfully  withheld 
it  from  plaintiffs ;  that  the  claim  contained  gold,  and  ask 
for  possession  of  said  claim,  damages,  and  a  restraining 
order  until  the  termination  of  the  suit. 

Defendant  answered  and  denied  that  plaintiffs  were  the 
owners  or  entitled  to  possession  of  said  mining  claim  ;  ad- 
mitted that  he  and  one  Halloran  withheld  said  claim  from 
plaintiffs ;  alleged  ownership  and  possession  of  said  claim 
since  the  10th  of  December,  1869,  and  that  it  was  unappro- 
priated before  that  time  ;  denied  that  he  was  working  the 
claim,  insolvency,  and  ask  judgment  for  costs. 
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The  case  was  tried  at  the  June  term  of  the  Missoula  county 
district  court,  and  verdict  found  and  judgment  rendered 
for  plaintiffs.  Motion  for  new  trial  overruled,  and  appeal 
taken  from  order  oveiTuling  motion,  and  the  judgment. 

Appellant  asks  for  reversal  of  the  case  for  the  reasons 
that  the  verdict  was  against  the  law  and  the  evidence,  and 
for  errors  of  the  court  below  in  giving  and  refusing  instruc- 
tions. 

It  appears  by  the  evidence  preserved  in  the  statement, 
that  one  Barret te  and  Lowthier  were  the  discoverers  of  Bar- 
rette  district  in  Cedar  Creek,  Missoula  county,  Montana ; 
that  for  some  time  before  the  discovery  the  plaintiffs  had 
famished  said  Barrette  and  Lowthier  with  money  and  pro- 
visions to  prospect  with,  and  had  been  working  to  get  money 
to  keep  them  prospecting ;  that  previously  to  the  discovery 
plaintiffs  had  an  agreement  and  understanding  with  said 
Barrette  and  Lowthier,  by  which  they  were  to  locate  claims 
for  them  when  they  made  a 'discovery  ;  that  $300  or  $300 
was  so  furnished  and  was  being  used  by  said  discoverers 
when  they  discovered  Cedar  Creek  gold  mine.  Section 
18  of  the  mining  laws  of  Barrette  district  provides  that 
no  claim  can  be  legally  held  unless  the  prior  claimant  has 
personally  pre-empted  the  same,  except  three  claims  to  be 
allowed  the  discoverers  for  their  prospecting  partners. 

Barrette  and  Lowthier,  as  the  discoverers,  located  said 
claim  6  for  the  plaintiffs  with  two  others,  and  they  claim 
the  possessory  right  and  title  to  the  same  under  said  section 
18  of  the  mining  laws  of  said  district. 

Defendant  came  into  Cedar  Creek  shortly  after  the  dis- 
covery, and  finding  said  claim  unoccupied  located  the  same 
and  attempted  to  have  it  recorded,  but  the  recorder  refused 
to  record  it,  and  referred  defendant  to  said  section  18  of  the 
laws  to  show  him  that  plaintiffs  had  a  right  to  hold  it  under 
the  rec^ord  as  it  then  was. 

It  is  contended  by  appellant  that  plaintiffs  cannot  hold 
said  claim  under  said  mining  law,  because  the  evidence  does 
not  prove  or  show  that  plaintiffs  were  prospecting  partners 
of  the  discoverers :  that  the  agreement  and  understanding 


310  Boucher  v.  Mulverhill.  [Jan.  T.^ 

between  them  did  not,  in  law,  form  a  prospecting  partner- 
ihip. 

We  do  not  think  this  agreement  or  understanding  between 
ixie  plaintiffs  and  the  discoverers  of  Cedar  Creek  gold  mine 
should  be  subjected  to  or  tested  by  the  technical  rules  of 
the  law  of  partnership.  It  is  the  spirit  and  policy  of  our 
mining  common  law,  sometimes  called,  to  enforce  the  rules 
and  regulations  of  miners,  and  interpret  their  agreements 
made  under  such  rules,  according  to  the  real  intention  of 
the  miners,  when  they  do  not  conflict  with  positive  law  or 
public  policy.  What  kind  of  an  agreement  or  understand- 
ing did  the  miners  of  Cedar  Creek  intend,  and  to  whom 
did  they  refer  in  said  section  18  of  their  mining  lawst 
Manifestly,  from  the  evidence,  to  the  plaintiffs  in  this  case. 
There  is  no  dispute  but  that  said  Barrette  and  Lowthier  were 
the  discoverers,  that  plaintiffs*  furnished  them  money  and 
provisions  for  some  time  before  the  discovery,  to  continue  to 
prospect  for  gold ;  and  that  "they  were  living  on  these  pro- 
visions when  they  made  the  discovery.  Shall  the  cour^ 
because  said  section  18  of  the  laws  states  that  the  dis- 
coverers may  locate  three  claims  for  their  prospecting 
partners,  and  because  the  evidence  does  not  show  such  facts 
as  would,  under  the  rules  of  commercial  law,  constitute  a 
partnership,  say  that  the  plaintiffs  cannot  hold  their  claims 
under  said  mining  rule  or  law,  so  evidently  passed  for 
their  express  benefit  ?  We  think  not.  Laying  aside  the  gen- 
eral law  of  partnership,  and  inquiring  what  miners  ordinarily 
mean  by  the  term,  "  prospecting  partnership,"  we  are  of  opin- 
ion that  the  agreement  or  understanding,  between  the  said! 
discoverers  of  Cedar  Creek  gold  mine  and  the  plainti£& 
below,  was  understood  by  the  miners  of  Cedar  Creek  when: 
they  adopted  said  section  18  of  their  laws,  to  constitute 
a  prospecting  partnership,  and  for  that  reason  they  desig- 
nated the  plaintiffs  as  the  discoverers'  prospecting  partners 
for  whom  they  might  locate  and  hold  three  claims. 

We  do  not  think  said  mining  rule  or  law  is  against  public 
policy,  as  contended  by  appellant.  On  the  contrary,  the 
agreement  by  which  plaintiffs  furnished  to  said  discoverers 
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money  and  provisions,  without  which  they  could  notliaye 
continued  to  prospect  for  the  hidden  precious  metals,  but 
which  enabled  them  to  discover  a  rich  and  extensive  placer 
gold  mine,  thereby  adding  greatly  to  the  development  and 
wealth  of  our  Territory,  should  be  encouraged ;  as  the  miners 
in  this  case  seem  to  have  appreciated  when  they  provided 
that  the  discoverers  might  locate,  and  the  parties  to  the  ' 
agrfeemont  might  hold  three  claims,  without  personally  pre- 
empting them. 

The  error  assigned  by  the  court' s  refusing  to  give  the 
instruction,  that  if  the  jury  did  not  find  from  the  evidence 
that  plaintiffs  and  said  discoverers  were  prospecting  part- 
ners, they  would  find  for  the  defendant,  is  not  sufficient  to 
reverse  the  judgment.  While  the  court  might  correctly 
have  given  this  instruction,  it  might  have,  if  given,  misled 
the  jury,  by  causing  them  to  test  the  said  agreement  in  this 
case  by  the  law  of  commercial  partnership. 

Judgment  and  order  of  the  court  below  affirmed. 

JudgToeTii  affirmed. 


NoTEWARE  et  al.,  appellants,  v.  Steaks,  respondent. 

Pbactiob  —  agreed  sUUemeni  no  part  ofjudgmerU  roU.  An  agreed  statement  of 
facts,  on  whioh  the  case  was  tried  and  Judgment  rendered  In  the  ooort  below, 
forma  uo  part  of  the  record,  and  oannot  be  considered  on  appeal,  unless  it 
Is  included  in  the  statement  on  a  motion  for  a  new  trial,  or  saved  in  a  bill 
of  exceptions,  or  certified  to  by  the  judge  as  having  been  used  on  the  trial. 

SvATiTTOBr  coNBTRUonoN— act  of  oonffresH  rtlatmg  to  rights  of  ditth  ownerB 
construed— water-righta.  Under  section  9  of  the  act  of  congress,  entitled 
*'  An  act  granting  the  right  of  way  to  ditch  and  canal  owners,  over  the  pub- 
lic lands  and  for  other  purposes,"  approved  July  26, 1866,  a  person  has  no 
right  to  go  upon  the  mining  ground  of  another  and  construct  his  ditch 
through  the  same,  without  the  consent  of  the  owner,  unless  he  shows  a 
necessity  therefor,  and  pays  the  damages  resulting  therefrom.  It  was  the 
Intention  of  congress  to  give  the  owners  of  water-rights  the  right  of  way 
over  the  public  domain,  for  the  construction  of  ditches,  to  make  the  water 
Available  for  use. 
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Appeal  from  the  Mr  si  District^  Madison  ConrUy. 

The  facts  appear  in  the  opinion.  Judgment  was  rendered 
in  August,  1870,  by  Warren,  J. 

W.  P.  Sanders  and  H.  N.  Blake,  for  appellants. 

Congress  has  granted  the  appellants  the  right  of  way  for 
the  construction  of  their  ditch  over  the  public  domain  pos- 
sessed by  respondent.  14  U.  S.  Stat.  253,  §  9.  The  words 
'*  right  of  way,"  are  used  in  other  statutes  by  congress,  and 
are  to  be  construed  the  same.  14  U.  S.  Stat.  94,  §  1 ;  240, 
§  8  ;  290,  §  6  ;  294,  §  2  ;  Dor  an  y.  Central  P.  H.  Co.,  24  Cal. 
269.  This  law  is  to  be  construed  according  to  the  intent  of 
congress  and  the  object  in  view.  Sedgw.  Stat.  Law,  230, 
231 ;  Appeal  of  N.  B.  &  M.  R.  R.  Oo.,  32  CaL  515. 

The  title  of  this  act  shows  the  intent "  for  the  construction," 
etc.  Sedgw.  Stat.  Law,  60,  51 ;  Flynn  v.  Abbottj  16  Cal. 
366.  Previous  to  the  passage  of  this  act,  the  owners  of 
ditches  had  no  right  to  construct  them  through  the  inclos- 
ures  of  others,  without  their  consent.  Yale  on  Water 
Rights,  211 ;  Burdge  v.  Underwood^  6  Cal.  45 ;  Weimer 
V.  Lower  i/y  11  id.  104. 

Congress  passed  this  act  to  give  parties  the  rights  pre- 
viously denied  by  the  courts  of  California.  Tale  on  Water 
Rights,  211,  212,  380.  The  decision  of  the  court  below 
renders  this  act  of  no  effect. 

The  respondent  has  no  title  or  interest  in  the  mining 
ground  described  in  the  pleadings  that  will  defeat  the  right 
of  way  of  appellants.  The  United  States  owns  said  ground 
and  can  make  regulations  and  grants  thereof.  Doran 
V.  Central  F,  R.  Co.,  24  Cal.  256,  269 ;  HvMan  v.  JBVishie, 
37  id.  490-493 ;  Rector  v.  Ashley,  6  Wall.  161 ;  JPHshie  v 
Whitney,  9  id.  192-197. 

The  statute  protects  the  rights  of  respondent  by  giving 
him  damages  for  injuries  committed  by  appellants. 

Word  &  Spratt,  for  respondent. 

The  judgment  roll  is  all  that  can  be  reviewed  in  this 
appeal.     3  Estee's  PI.  490,  496.    The  agreed  statement  of 
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facte,  submitted  by  the  parties  apon  the  issues  raised  by 
the  pleadings,  forms  no  part  of  the  judgment  roll.  Civ. 
Prac.  Act,  §§'188,  189, 190,  208. 

Respondent  owned  the  mining  ground  which  appellants' 
ditch  would  injure.  His  rights  thereto  and  the  water  had 
become  vested  under  the  law  of  congress,  and  appellants 
could  not  divest  him  of  his  rights  by  extending  their  ditch. 
Weimer  v.  Lawery^  11  Cal.  112 ;  CourtwrigM  v.  B.  R.  &  A. 
W.  &  M.  Co.,  30  id.  673 ;  Act  of  Congress,  of  July  26,  1866, 
§  ft;  Bear  B.  Co.  v.  York  M.  Ob., 8  id.  330;  Hoffman  v. 
Stme,  7  id.  48 ;  2  Sto.  on  Const  1789 ;  Yale  on  Water 
Rights,  211,  217,  379. 

When  private  lands  are  to  be  taken  for  a  ditch,  proceed- 
ings must  first  be  had  to  obtain  the  right  of  way  under  the 
act  of  congress.  This  suit  is  no  such  proceeding.  Appel- 
lants admit  that  they  were  trespassers,  in  taking  possession 
of  respondent's  ground,  and  ask  a  court  of  equity  to  protect 
them  in  so  doing.  They  deprive  respondent  of  his  property 
without  "due  process  of  law."  2  Sto.  on  Const.  1787; 
Tale  on  Water  Rights,  211,  217;  Amend,  to  U.  S.  Const, 
arts. 

Symes,  J.  This  was  au  action  for  damages  and  a  per- 
petual injunction,  for  filling  up  and  injuring  the  water- 
ditch  of  plaintiffs.  The  complaint  alleged,  in  substance, 
that  plaintiffs  were  the  owners  of  a  certain  water*ditch  in 
Alder  gulch,  and  dams  and  reservoirs ;  that,  for  the  pur- 
pose of  running  the  water  of  said  ditch  to  their  mining 
ground,  they  commenced  the  construction  of  an  additional 
ditch ;  that,  in  order  to  run  said  ditch  to  their  mining 
ground,  it  was  necessary  to  construct  the  same  across  the 
mining  ground  of  defendant ;  that  they  went  upon  defend- 
ant's  ground  and  constructed  some  portion  of  their  ditch, 
when  they  were  prevented  from  further  constructing  said 
ditch,  and  the  defendant  filled  up  the  same  ;  and  plaintiffs 
ask  judgment  for  damages,  and  that  defendant  be  restrained 
perpetually  from  interfering  with  plaintiffs  constructing 
their  ditch  through  or  over  defendant^  s  mining  ground. 
Vol.  1  —  40. 
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Defendant  answered,  and  admitted  plaintiffs'  ownership 
of  ditch  and  water-right ;  alleged  that  he  was  the  owner  of 
460  feet  of  mining  ground  below  plaintiffs'  dam  and  reser- 
voir ;  that  it  was  worth  $2,000,  and  he  had  been  the  owner 
thereof  since  1863;  admitted  that  plaintiffs  went  on  his 
ground  and  attempted  to  dig  a  ditch,  without  his  consent, 
and  that  he  filled  up  said  ditch ;  denied  that  he  interfered 
with  plaintiffs'  ditch,  except  on  his  own  ground ;  further 
answering,  alleged  that  the  construction  of  said  ditch  over 
or  through  his  mining  ground  would  produce  great  and 
irreparable  injury  to  the  same,  and  render  it  wholly  worth- 
less ;  and  that  it  was  not  necessary  for  plaintiffs  to  con- 
struct said  ditch  across  his  ground  to  enable  them  to  save 
and  conduct  their  surplus  water  to  their  mining  ground  ; 
that  constructing  said  ditch  across  his  ground  would  de- 
prive him  of  the  use  of  the  waters  of  Alder  gulch  for  mining, 
to  which  he  is  entitled ;  denied  irreparable  injury,  insol- 
vency and  damage,  and  asked  judgment  for  costs. 

Plaintiffs  replied,  but  as  no  replication  was  necessary  it  is 
unnecessary  to  notice  it. 

The  case  was  tried  before  the  court  below  on  an  agreed 
statement  of  facts,  and  judgment  of  nonsuit  rendered 
against  the  plaintiffs,  an  appeal  taken  from  the  judgment 
roll,  no  bill  of  exceptions,  or  statement  on  appeal,  appear- 
ing in  the  record. 

There  appears,  in  the  transcript,  an  agreed  statement  of 
facts,  on  which  the  case  seems  to  have  been  tried.  This 
agreed  statement  of  facts  not  being  included  in  a  statement 
on  appeal,  and  settled  or  agreed  to  in  accordance  with  sec- 
tion 323  of  the  Civil  Code,  nor  saved  nor  included  in  a  bill 
of  exceptions,  nor  designated  or  referred  to  as  having  been 
used  on  the  trial  by  a  certificate  of  the  judge,  it  forms  no 
part  of  the  record  which  we  can  consider  on  appeal. 

Then  the  only  questions  presented  are,  did  the  court 
below  err  in  rendering  judgment  of  nonsuit  on  the  plead- 
ings and  fiBtcts  found  by  the  court  ?  The  court  found  that 
defendant  was  the  owner  of  the  mining  ground,  over  and 
through  which  plaintiffs  attempted,  without  consent  of  de- 
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fendant,  to  oonstruct  their  ditch  ;  that  the  coustraction  of 
«aid  ditch  would  greatly  injure  and  damage  defendant,  and, 
to  a  great  extent^  deprive  him  of  the  use  of  his  mining 
ground,  and  the  waters  of  Alder  gulch  running  over  and 
through  the  same;  that  defendant  and  his  grantors  had 
located  and  possessed  said  property  since  the  year  1863, 
and  had  prior  and  superior  rights  to  the  same  and  the 
-enjoyment  thereof;  that  the  plaintiifs  had  not  paid,  or 
offered  to  pay,  the  said  defendant  for  any  damage  he  had 
or  would  sustain  by  reason  of  the  construction  of  the  said 
flitch  over  his  mining  ground ;  and  that  defendant  was  not 
guilty  of  the  wrongs  and  trespasses  alleged  against  him  in 
plaintiffs'  complaint. 

It  is  contended  by  plaintiffs  below  that,  under  the  act  of 
Ksongress  entitled  ''An  act  granting  the  right  of  way  to  ditch 
and  canal  ownerd  over  the  public  lands,  and  for  other  pur* 
poses,"  approved  July  26, 1866  (14  U.  S.  Stat  at  Large,  253, 
§  9),  the  plaintiffs  had  the  legal  right  to  go  on  the  defend- 
ant's  mining  ground,  and  construct  their  ditch  over,  througti 
and  across  the  same,  without  the  consent  of  the  defendant ; 
and  that,  because  the  defendant  prevented  them  from  so 
doing,  and  filled  up  that  portion  of  the  ditch  on  his  ground, 
plaintiffs  are  entitled  to  a  judgment  for  damages  and  a  per- 
petual injunction.     So  far  as  our  information  goes,  section 
^f  the  act  of  congress  mentioned  has  never  received 
'^^^adicial  construction ;  and  the  record  in  this  case  does 
%  g^^sLll  upon  us  to  construe  it  so  fully  as  to  present  those 
^o^ja.«il  and  interesting  questions  which  must  eventually 
aA^^   xinder  this  law.     We  do  not  think  it  was  the  intention 
^{  coxigress,  when  it  said  that  the  right  of  way  for  the  con- 
gtraotion  of  ditches  and  canals,  over  the  public  domain,  for 
carryixig  water  for  mining  and  other  purposes,  is  acknowl- 
edge^   and  confirmed  to  those  who,  by  the  local  laws  and 
^justoxos,  have  vested  rights  therein,  to  enact  that  one  per- 
flou  iQaa.y  go  at  his  pleasure  on  the  mining  ground  of  another, 
t^tUout  the  latter' 8  consent,  and  oonstruct  through  or  over 
tJie  Bame  a  ditch  or  canal,  which  would  greatly  damage  or 
^\tao8t  destroy  the  vested  rights  of  the  owner,  without 
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Blowing  a  necessity  therefor,  and  paying  or  securing  the 
damage  to  result  therefrom. 

The  findings  of  the  court  show  this  to  be  about  the  state 
of  circumstances  under  which  the  plaintiffs  ask  the  court 
to  perpetually  eigoin  the  defendant  from  interfering,  in  any 
way,  to  prevent  the  construction  of  their  ditch  through  his 
property ;  and  there  was  no  error  in  the  judgment  of  the 
court  below. 

We  think  it  was  the  intention  of  congress  to  gire  the 
right  of  way  over  the  public  domain  to  those  owning  water- 
rights,  for  the  construction  of  ditches  and  canals,  to  make 
the  same  available  for  useful  and  beneficial  purposes ;  but 
what  degree  of  necessity  must  exist  to  give  the  right  to 
construct  a  ditch  or  canal  over  or  through  land  or  mining 
ground  possessed  by  another,  in  which  valuable  vested 
rights  have  accrued  under  the  same  law,  to  the  partial  or 
total  destruction  of  those  rights,  when  and  how  the  dam- 
ages resulting  from  the  construction  of  such  ditch  or  canail 
must  be  paid  or  secured;  and,  in  case  of  the  owner's  re- 
fusing and  preventing  the  digging  of  the  ditch  ou  ground 
lawfully  possessed  by  him,  the  proper  mode  of  procedure^ 
to  enforce  the  rights  given  by  said  law  of  congress,  are 
questions  not  presented  in  this  case. 

Jvdgmeni  ojfflrmecU 


Taylor  et  al.,  appellants,  9.  Stbwabt  et  al.,  respondents. 

Praotiox  ^finding  offadt  —  tidmiasions.  A  note  **  not  submitted  for  tfae  reason 
that  defendants  conceded  these. facts,"  which  was  written bj  the  judse  at 
the  trial  in  refusing  to  submit  an  issue  to  the  jury,  is  not  the  finding  of  a 
fact  stated  in  the  issue,  nor  a  record  of  Its  admission. 

?lu.OTiCK — manner  of  admitting  Jacta.  The  admission  of  a  fact  during  the  trial 
must  be  made  by  the  party,  or  his  attorn^,  in  a  distinct  tad  tomMl  man* 
ner  in  open  court  and  import!  ywAty. 
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Pra^ZT^oi — tt^Wal  to  9ubmii  itmie*.  U  te  error  for  the  ooort  to  refuse  to  ■ubmit 
an  ifsae  to  the  Jmy  on  the  ground  that  it  ie  an  admitted  fact»  if  there  hai 
not  been  a  solemn  admission  of  the  fact. 

PBAonoB  -^  exeeptUm9  to  rea»ofU.  Parties  cannot  exoepfe  to  the  reasons  giren  hgr 
the  ooort  for  its  mlings. 

Appeal  from  the  Third  District^  Lewis  and  OUjMrke  QownJty 

This  action  was  tried  in  October,  1869,  before  Sykes,  J. 

The  jury  found  the  following  special  findings :  That  Tay- 
lor and  others,  at  the  time  of  the  commencement  of  the  suit, 
did  not  have  the  exclusive  right,  by  prior  appropriation,  to 
the  water  flowing  from  the  springs  in  dispute  ;  that  Taylor 
and  others  appropriated  and  run  in  their  pipes  about  nine 
inches  of  water ;  that  the  citizens  of  Helena  had  no  other 
means  of  procuring  water  except  these  springs  at  the  time 
the  pipes  were  put  to  the  .springs ;  that  Stewart  and  others 
were  using  the  water  flowing  into  Last  Chance  gulch,  for 
mining  purposes  on  other  claims  in  said  gulch,  before  they 
commenced  mining  on  the  ground  the  springs  were  on,  and 
before  Taylor  and  others  put  their  pipes  to  the  springs  and 
appropriated  the  same;  that  the  miners  of  Last  Chance 
gulch  and  Stewart  and  others,  up  to  December  2,  1867, 
never  used  for  mining  purposes  any  water  of  these  springs, 
except  such  portion  as  exceeded  the  amount  used  by  the 
citizens  of  Helena ;  and  that  Taylor  and  others,  up  to  De- 
cember 2,  1867,  did  not  divert  from  the  miners  of  Last 
Chance  gulch,  or  Stewart  and  others,  more  of  said  water 
than  the  citizens  of  Helena  used.  The  action  was  com- 
menced on  December  2,  1867. 

The  other  facts  appear  in  the  opinion. 

WooLPOLK  A;  Toole,  for  appellants. 

It  is  admitted  that  appellants  supplied  Helena  with  water 
from  certain  springs  ;  that  respondents  were  working  in  the 
vicinity  of  the  springs,  and  would  sink  the  springs  if  they 
continued  to  work ;  that  appellants  took  up  this  water  be 
fore  respondents  located  their  mining  ground;  and  that 
appellants  claimed  only  a  portion  of  those  springs. 
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Appellants  were  entitled  to  protection  in  the  enjoyment 
of  a  portion  of  the  springs  as  much  as  if  they  owned  the 
whole.    McKinney  v.  Smithy  21  Cal.  374. 

Did  the  court,  enter  the  proper  decree  upon  these  findings 
and  admissions  ?  Civ.  Prac.  Act,  §  174  ;  I/ucas  v.  City  of 
San  FramAscOy  28  Cal.  691 ;  Alien  v.  HiU,  16  id.  117. 

There  is  nothing  in  the  findings  that  will  justify  respond- 
ents in  sinking  the  springs  in  dispute.  They  were  not  the- 
oldest  appropriators  of  the  springs.  It  does  not  appear 
that  respondents  owned  the  "other  claims,"  referred  to  ia 
the  findings,  or  had  any  title  to  the  water  used  upon  them, 
at  the  time  any  of  the  respondents  mined  the  "  other  claims.'*' 
Special  findings,  if  relied  upon  as  the  basis  of  a  judgment^ 
must  be  sufficient  to  show  a  legal  conclusion  of  liability^ 
without  reference  to  extrinsic  fkcts.  Woodson  v.  McOwrUy 
17  Cal.  298 ;  Garfield  v.  K.  F,  <ft  T.  M.  W.  Oo.,  id.  512. 

Admitting  that  respondents  had  appropriated  water  to 
use  on  mining  claims  below  the  springs,  before  appellants 
had  laid  their  pipes,  respondents  had  no  right  to  come  up  to 
the  source  of  the  springs,  after  the  appellants  had  laid  their 
pipes,  and  then  locate  other  claims  and  sink  the  springs 
in  working  them.  Nevada  W.  Co.  v.  PoweU^  34  Cal.  109. 
This  action  did  not  involve  the  rights  of  respondents  to  us<^ 
the  water  on  the  "  other  claims."  The  findings  of  the  jury 
show  that  none  of  the  respondents  or  miners  ever  appro- 
priated that  portion  of  the  springs  that  flowed  in  the  pipes 
of  appellants.  -  Respondents  failed  to  show  any  title  to  the 
springs  or  right  to  sink  them. 

The  findings  and  admissions  entitled  appellants  to  an 
injunction  and  a  decree  of  title  to  nine  inches  of  the  water. 
Prior  appropriation  of  water  is  entitled  to  protection.  Leva- 
roni  V.  Miller,  34  Cal.  234 ;  HiU  v.  SmUh,  27  id.  476. 

Chumasebo  &  Chadwiok  and  Shobeb  &  Lowbt,  for  re- 
spondents. 

Appellants  can  claim  no  rights  on  account  of  the  rights 
of  the  citizens  of  Helena  to  the  use  of  the  springs.  The 
record  does  not  show  the  evidence  in  that  court  below,  and 
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this  coxirt  cannot  distarb  the  judgment  without  the  evidence 
and  admitted  facte.  Appellants  were  not  entitled  to  an  in 
junction  under  the  facts  found  by  the  jury.  Angell  on 
Water-courseS)  121-124.  The  findings  do  not  show  that 
appellants  were  entitled  to  any  affirmative  relief  against 
respondents.  Respondents  asked  for  no  affirmative  relief. 
All  presumptions  are  in  flavor  of  the  correctness  of  the 
judgment  of  the  court  below,  and  the  judgment  should  be 
afiftrmed.  Owen  v.  Morton^  24  Oal.  875 ;  Ernmal  v.  TTefrft, 
36  id.  197. 

ELnowles,  J.  This  is  an  action  for  an  injunction  to  re- 
strain the  respondents  from  so  working  certain  mining 
grounds  as  to  sink  certain  springs,  the  waters  of  which 
appellants  had  appropriated. 

The  court  below,  on  the  findings  of  the  jury,  refused  to 
grant  the  prayer  of  appellants,  and  gave  judgment  to  the 
respondents  for  costs.  From  this  judgment  appellants 
appeal  to  this  court.  There  are  no  assignments  of  error 
in  the  transcript.  The  only  exception  that  appears  in  the 
record  is  one  to  the  ruling  of  the  court  in  refusing  to  sus- 
tain appellants'  motion  for  a  decree.  This,  then,  is  the  only 
point  this  court  can  consider. 

Appellants  claim  that  the  findings  of  the  jury,  together 
with  the  admissions  of  respondents,  entitled  them  to  a  de- 
cree. The  findings  of  the  jury  alone  were  not  sufficient  to 
entitle  them  to  this.  In  any  light  in  which  this  case  can  be 
considered,  to  entitle  appellants  to  recover,  it  was  necessary 
for  them  to  establish  the  fact  that  they  appropriai^d  the 
waters  of  these  springs  before  respondents  located  the 
mining  ground,  the  working  of  which  was  sinking  them. 
The  jury  did  not  find  any  such  fact ;  no  issue  involving 
such  a  fact  was  submitted  to  them.  The  appellants,  how- 
ever, claim  that  respondents  admitted  this  fact.  They 
requested  the  court  below  to  submit  to  the  jury  this  issue : 

'^Did  the  plaintiffs  and  their  grantors  appropriate  so 
much  of  the  waters  of  the  springs  in  controversy,  as  was 
necessary  to  furnish  and  supply  the  citizens  and  inhabitants 
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of  Helena  with  water  for  drinking,  culinary  and  other  par- 
poses,  before  defendants  took  up  and  loca4;ed  their  mining 
groundr' 

To  this  the  court  appended  the  following  note:  *'Not 
submitted,  for  the  reason  that  defendants  conceded  these 
facts." 

The  question  presents  itself:  How  did  defendants  con- 
cede this  fact  t  It  is  not  admitted  in  the  pleadings,  for  the 
defendants  join  issue  upon  it  in  their  answer.  Can  this  note 
be  considered  the  record  of  the  admission  of  this  fact  by 
the  attorneys  for  respondents,  in  open  court,  or  by  the 
respondents  themselves,  to  save  time  or  the  expense  of 
proving  it  ? 

There  is  no  difference,  I  conceive,  in  the  manner  in  which 
this  admission  should  be  made,  whether  by  the  parties 
themselves  or  their  attorneys.  Greenleaf,  in  his  work  on 
Evidence,  vol.  1,  §  186,  says  of  admissions  of  attorneys  in 
open  court  for  this  purpose:  "But  to  this  end  they  must 
be  distinct  and  formal,  or  such  as  are  termed  solemn  admis- 
sions,  made  for  the  express  purpose  of  alleviating  the  strin- 
gency of  some  rule  of  practice,  or  the  dispensing  with  the 
formal  proof  of  some  fact  at  the  trial." 
•  Can  this  note  of  the  judge,  assigning  reasons  for  not 
submitting  an  issue  to  a  jury,  be  considered  the  record  or 
evidence  of  such  a  formal,  distinct  and  solemn  admission 
as  is  here  contemplated  1  It  was  not  made  for  that  purpose. 
Neither  one  of  the  parties,  as  far  as  the  record  shows,  had 
any  thing  to  do  with  this  record,  if  it  can  be  called  one; 
The  appellants,  who  were  the  most  interested  in  having 
such  an  admission  made,  asked  to  have  an  issue  presented 
to  the  jury  to  determine  these  facts ;  and  they  ask  the  court 
to  instruct  the  jury  that  this  issue  is  the  only  one  they 
have  to  deal  with,  so  far  as  the  controversy,  as  to  the  right 
to  mine  the  ground  upon  which  the  springs  are  situated,  is 
concerned.  Surely  the  appellants  could  not  have  under- 
stood that  any  formal  and  solemn  admission  of  this  fact 
nad  been  made  by  respondents,  as  to  dispense  with  their 
proving  it.    If  this  is  such  a  solemn  or  formal  admission 
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of  this  ISAct^  then  it  imports  rerity,  a^d  this  court  must  con- 
sider that  it  was  made  in  open  oonrt  in  a  direct  aind  formal 
manner.  If  this  was  not  the  truth,  the  only  way  it  could 
be  attacked  wouM  be  directly  to  correct  the  record ;  yet, 
undonbtedly,  in  this  case,  had  appellants  objected  to  the 
ruling  of  the  court  in  not  submitting  this  issue  to  the  jury, 
and  had  presented  this  court  with  a  fall  and  complete  tran- 
script of  all  the  proceedings  therein,  and  it  did  not  ap]>ear 
that  any  formal  or  solemn  admission  had  been  made  of  thss 
fact,  this  court  would  certainly  have  t6utkd  tbAt  there  was 
error  sufficient  to  reverse  the  judgment  ot  the  court  below, 
unless,  after  further  consideration,  it  was  found  that  re- 
spondents ought  to  have  judgment  notwithstanding  this 
fact. 

It  cannot,  then,  be  said  that  this  is  such  a  record  of  that 
admission  as  imports  verity ;  for  we  have  seen  that,  had  the 
ruling  been  excepted  to,  without  some  support  it  would  fall, 
while,  if  it  imported  verity;  it  would  rest  upon  itself  and 
need  no  support. 

The  only  question  presented  the  court  was,  whether  or 
not  to  submit  this  issue.  To  the  ruling  upon  this  point 
the  parties  might  except.  It  would  be  an  anomaly  in  prac- 
tice to  require  parties  to  examine  the  reasons  a  court  might 
assign  for  a  ruling  and  except  to  these.  They  might  be 
wrong  and  the  ruling  right.  For  these  reasons  this  court 
must  hold  that  this  note  of  the  judge  was  no  record  of  any 
such  admission.  There  was  a  similar  note  to  some  other 
issues  the  appellants  asked  to  be  submitted.  These,  however, 
stand  upon  the  same  footing  as  the  one  considered. 

If  it  is  claimed  that  this  is  not  the  record  of  such  formal 
or  solemn  admissions  as  those  treated  of  above,  it  may  be 
answered  that  no  other  class  of  admissions  require  such  a 
record  to  be  made  of  them.  The  general  admissions  of 
parties  are  only  evidence  in  the  cause,  which  might  go  to 
the  jury  to  be  taken  into  consideration  by  them  in  making 
up  their  findings.  Neither  can  this  be  considered  as  a  find- 
ing by  the  court.  The  court  does  not  pretend  to  find  the 
bet.  The  note  of  the  judge  was  not  appended  for  any  such 
'Vol.  i.     41. 
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purpose.  To  give  thie  note  any  other  or  more  extended 
meaning  than  the  oonrt  intended,  would  not  be  good  pnuv 
tioe.  The  court  intended  it  only  as  a  reason  for  his  rulingi 
and  not  as  the  record  of  an  admission  or  as  a  finding. 

Appellants  should  have  asked  the  court  to  have  found 
this  fact,  or  to  present  the  issue  to  the  Jury  for  them  to  find 
it  When  refused  they  should  have  excepied,  unless  they 
could  present  to  this  court  some  proper  record  of  the  ad- 
mission of  the  fiict 

The  Judgvaent  of  the  cpurt  below  is  affirmed. 

Jvdqm^mt  affirmed. 


Ming,  respondent,  v.  Tbuett,  appellant. 

Pbobaxb  iudqm — pofoort  under  tawn-^Ue  oet.  The  l»w  whleli  oonfon  apna  a 
probate  Jujlge  the  power  to  enter  publio  lands  for  town  sitec  uid  awaid 
town  lots  to  the  citizens,  does  not  grant  him  an/  Jadiolal  powers,  bnt  pre- 
scribes his  duties,  which  are  ministedal. 

Pbobatjb  JimaB  —  comptnmtion  as  (Uiomey  in  Ms  eourL  A  probate  Jadge  can 
practice  as  an  attorney  in  his  court,  and  is  entitled  to  reoelTe  compensation 
for  making  applications  for  the  entry  of  town  lots  and  taking  the  affidarltt 
to  them  at  the  request  of  his  employer. 

Gbimin Ai.  LAW — extortion,  A  penion  who  demands  and  reoelTes  illegal  fees  «■ 
an  officer,  or  under  the  color  of  his  office,  is  guilty  of  extortion. 

VBJLCriCJt  ^ judgment— prestimpUon  in  favor  of.  Hits  court  will  presume.  If 
the  contrary  does  not  appear  upon  the  record,  that  the  court  below  foaad 
facts  sufficient  to  support  the  judgment. 

Pbacticb  — judgment  —  cor^iciing  evidence.  This  court  will  not  rererse  a  Judc^ 
ment,  if  the  testimony  is  conflicting,  although  the  weight  of  'erldenoe  np* 
pears  to  be  against  the  finding  of  the  court  below. 

lUiBGAii  FEES — reoovery  of.  A  civil  suit  to  recover  UlegRl  fees,  which  had  baeo 
demanded  and  received  under  color  of  office,  oan  be  brought  against  aa 
officer  who  has  not  been  convicted  in  a  criminal  action. 

Appeal  from  the  Third  District^  Lewis  and  Olarke  County. 

Ming  commenced  this  action  against  Truett^  probate  judge 
of  Lewis  and  Clarke  county,  to  recover  $396,  being  treble 
ihe  amount  of  fees  that  were  alleged  to  have  been  illegally 
charged  and  received  by  said  Truett,  as  such  judge,  in  Octo- 
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ber,  1869,  The  case  was  tried  by  Stmbs,  J.,  who  rendered 
a  judgment  for  Ming.  This  action  was  brought  nnder  the 
following  statute,  approved  January  14,  1869:  *'If  any 
judge  *  *  *  or  other  officer  *  *  *  of  this  Terri- 
tory, ministmai  or  judicial,  shall  receive  or  take  any  fee  or 
reward,  to  do  op  execute  his  duty  as  sucli  officer,  except 
such  as  is  or  shall  be  allowed  by  law ;  or  if  any  such  .officer 
shall  ask,  demand  or  receive  (either  before  or  after .  seirvice 
performed)  suiy  other .  or  greater  fee?  than  are  allowed  by 
law,  every  such  officer  so.  offending  shall  be  deemed  guilty 
of  eztcH^pn,  and  on  conviction  shall  be  fijied  in  any  sum  not 
less  than  $200  nor  more  than  $1,000,  and  on  conviction  be 
removed  from  x)ffice,  and  shall,  at  the  suit  of  the  party  ag- 
grieved, be  liable  for  treble  the  amount  of  the  fees  so  ille- 
gally charged  and  received.'* 
The  other  facts  appear  in  the  opinion. 

Chumasero  &  Chadwick  and  G.  May,  for  appellant. 

The  territorial  statute^  relating  to  extortion,  exists  in 
nearly  every  State,  and  has  been  often  construed.  All  the 
authorities  hold  that  the  money  received  by  the  officer 
must  have  been  paid  him  by  the  party  aggrieved  to  do  his 
duty  as  such  offlicer.  If  the  money  demanded  was  for  ser- 
vices rendered  outside  of  his  official  duties,  the  case  is  not 
within  the  statute  and  respondent  cannot  sustain  his  action. 
Shattuck  V.  WoodSy  1  Pick.  173 ;  Dunlap  v.  Curtis^  10  Mass. 
211;  OoTnmmhweatOi  v.  Shed,  1  id.  228.  If  the  officer 
thought  he  had  a  right  to  the  extra  compensation,  the  action 
will  not  lie.    Murmels  v.  Fletcher^  16  Mass.  526. 

Tlie  testimony  of  appellant  and  Addoms  shows  that  re- 
spondent requested  them  to  make  out  the  applications  for 
the  town  lots,  and. that  they  explained  to  him  that  the 
money  charged  was  in  payment  of  such  services,  which  the 
law  did  not  require  appeUant  to.  perform. 

The  action  is  criminal  in  its  nature  and  must  be  supported 
by  the  same  evidence  that  would  support  an  indictment.  In 
this  case  the  weight  of  the  evidence  is  in  favor  of  appellant. 
It  was  not  proven  that  the  money  received  by  appellant  was 
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received  for  the  performance  of  official  business.    Satch  y 
Mann,  15  Wend.  48  ;  CommonuoeaUh  v.  Pease,  16  Mass.  96. 

The  judgment  could  not  be  rendered  on  the  oomplainti 
as  it  does  not  set  forth  sufficient  fistcts  to  entitle  respondent 
to  recover.  WiUiams  v.  Bingham^  4  Pick.  844.  It  is  not 
claimed  that  appellant  received  the  fees  by  virtue  of  a  fee 
bill  as  probate  judge. 

Under  the  statute,  under  which  this  action  is  brought,  a 
conviction  under  a  criminal  proseculion,  by  indictment^ 
must  precede  the  removal  from  office  and  the  recovery  of 
the  penalty  of  treble  damages.  Respondent  cannot  recover 
unless  he  avers  and  proves  such  a  conviction  of  appellant 
of  extortion.  The  treble  damages  is  a  i)ecuniary  penalty- 
attached  to  a  statutory  punishment. 

The  judgment  was  against  the  evidence,  and  should  be 
reversed.  Bedford  v.  Statej  6  Humph.  663  ;  1  Or.  &  W. 
New  T.  361,  367  ;  3  id.  1228-9 ;  HiU.  on  New  T.  47,  60. 

W.  B.  CuLLEN  and  S.  Wobd,  for  respondent 

The  statement  does  not  specify  wherein  the  evidence  is 
insufficient  to  justify  the  verdict,  as  required  by  the  statute. 
Prac.  Act,  §  196  ;  Caldwell  v.  Qreeley,  5  Nev.  260 ;  Praies 
V.  Pacific  G.  8.  3f.  Oo,,  36  Oal.  37 ;  Beans  v.  BmanUy,  36 
id.  121 ;  Butt&rfield  v.  O.  P.  R.  R.  Co.,  87  id.  881,  and  cases 
cited. 

The  judgment  cannot  be  reversed  because  the  statement 
shows  that  there  was  some  evidence  to  sustain  it,  although 
the  testimony  may  be  conflicting.  Hill,  on  New  T.  17,  21, 
60 ;  McNeil  v.  Shirley,  38  Cal.  202 ;  ffardenburgh  v.  Baoofif 
33  id.  366,  and  cases  cited. 

The  legal  presumption  is  in  favor  of  the  judgment  of  the 
court  below.  Error  must  be  affirmatively  shown.  Bellows 
V.  aackett,  15  Barb.  96 ;  Orant  v.  Moore,  22  N.  T.  328 ; 
Oakley  v.  Van  Horn,  21  Wend.  305  ;  Plul^s  v.  McDonald^ 
26  N.  T.  82. 

The  imposition  of  new  duties,  or  duties  for  the  perform- 
ance of  which  no  fees  have  been  given  by  the  legislature, 
does  not  entitle  the  officer  to  any  fee  therefor.    A  charge 
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for  such  service  is  extortion.  Fees  are  never  allowed  by 
implication,  nor  can  an  officer  charge  reasonable  compensa 
tion  for  the  performance  of  such  service.  People  v.  BwpeT- 
msors  of  N.  T.,  1  Hill.  367 ;  De  Boro  v.  Tru9tee9  qf  Oinn^ 
7  Ohio  St  237 ;  A7idTeu)B  v.  United  States,  2  Story,  208 ; 
United  States  v.  Broton^  9  How.  487. 
The  complaint  is  sufficient  under  the  statute. 

Enowles,  J.  The  complaint  in  this  action  shows  that 
the  respondent  paid  appellant  $4  per  lot  for  thirty-three 
town  lots,  which  he  had  made  application  to  enter  in  the 
town  plat  of  Helena,  the  same  being  appellant' s  fees,  which 
the  law  allows  for  hearing  proofs  and  executing  deeds  there- 
for, in  accordance  with  the  town  site  act  of  this  Territory. 
That  afterward  appellant  demanded  of  him  $4  more  per  lot 
on  said  number  of  lots,  as  such  fees,  which  respondent  paid 
under  protest. 

Appellant's  answer  puts  in  issue  these  allegations  in  part, 
and  avers  that  the  first  $4  per  lot  which  he  received  of  re- 
spondent were  charges  for  making  out  thirty-three  applica- 
tions for  the  entry  of  said  lots  and  taking  the  affidavits 
thereto,  and  that  the  same  was  done  at  the  special  instance 
and  request  of  respondent 

If  the  appellant  had  established  the  truth  of  these  aver- 
ments in  his  answer,  we  would  hold  that  he  was  not  liable 
in  this  action.  The  law  conferring  upon  the  probate  judge 
the  power  to  enter  public  lands  upon  which  any  town  is 
located,  and  awarding  to  its  citizens  town  lots  under  the 
provisions  of  law,  does  not  purport  to  confer  upon  him  any 
judicial  powers.  The  power  is  conferred  upon  him,  and 
not  upon  his  court.  He  is  simply  designated  as  the  trus- 
tee for  the  benefit  of  the  citizens  of  the  town.  His  duties 
in  allowing  entries  of  lots  are  prescribed  by  law,  and  he 
acts  in  a  ministerial  capacity.  If  he  acted  as  a  court,  par- 
ties contesting  the  right  to  make  entries  would  be  entitled 
to  a  jury  to  decide  upon  the  facts  presented  in  the  issue. 
The  law,  then,  prohibiting  probate  judges  from  practicing 
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law  in  their  own  courts  does  not  apply,  as  he  does  not  sit 
in  determining  these  questions  as  a  court. 

Admitting,  however,  that  the  probate  judge,  in  allowing 
entries  for  town  lots,  does  act  in  a  judicial  capacily,  if 
appellant  received  this  $4  per  lot  as  attorney  fees,  for 
making  out  applications  for  entries,  then  this  action  does 
not  lie. 

This  action  is  brought  to  recover  fees  and  a  penalty  of 
appellant,  which  fees,  it  is  claimed,  were  illegally  demanded 
and  received  as  fees  allowed  him,  as  probate  judge,  by  law, 
for  hearing  proofs  and  executing  deeds  as  prescribed  by  the 
aforesaid  town  site  act.  If  they  were  demanded  as  attorney 
fees,  and  received  as  such,  they  could  not  be  demanded  and 
received  as  fees  for  the  above-named  purposes.  This  action 
will  lie  only  in  case  of  extortion.  To  constitute  extortion 
at  common  law,  and  under  the  statute  under  which  this 
action  was  brought,  it  must  appear  that  the  person  accused 
demanded  and  received  the  illegal  fees  as  an  officer,  or 
under  the  color  of  his  office.  The  statute  under  which  this 
action  was  brought  is  a  penal  statute,  and  must  be  con- 
strued strictly.  No  considerations  of  public  policy  would 
allow  this  court  to  construe  it  so  as  to  embrace  an  offense 
not  clearly  within  its  terms.  If  appellant  received  these 
fees  as  attorney  fees,  and  it  was  unlawful  for  him  to  receive 
an  attorney  fee  in  the  case,  still  this  would  not  amount  to 
extortion,  and  this  action  would  not  lie,  for  he  would  not 
demand  and  receive  such  fees  under  the  color  of  office.  An 
action  for  money  had  and  received  might  apply. 

Finally,  we  do  not  think  the  fees  set  forth  can  be  called 
exclusively  attorney' s  fees.  An  attorney  might  receive  such 
tees,  and  also  any  one  who  was  not  an  attorney.  It  would 
not  require  any  person  to  have  a  license  to  practice  law,  to 
be  authorized  to  make  such  applications.  Any  one  making; 
out  such  applications  could  not,  for  this  reason,  be  said  to 
be  practicing  law,  and  required  to  procure  a  revenue  license 
as  such  ;  and,  as  we  have  before  seen,  the  tribunal  in  which 
the  applications  are  filed  is  not  a  court.  The  making  out 
applications  for  the  entry  of  town  lots,  and  taking  the  afii- 
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davits  thereto,  as  ptesoribed  by  law,  w^re  not  duties  which 
appellaitt  could  be  called  tipon  to  do  as  the  duties  of  his 
office. 

The  court  below,  upon  the  trial,  gave  judgment  for  re- 
spondent. This  court  must  presume  that  the  court)  as  the 
contrary  does  not  appear  upon  the  record,  found  facts  suffi- 
cient to  warrant  the  judgment  In  other  words,  this  court 
must  presume,  as  tite  contrary  does  not  appear,  that  the 
court  below  found  that  appellant  did  receive  these  fees  as 
probate  judge,  and  as  fees  allowed  him  by  law  for  perform- 
ing the  duties  of  his  trust  This  being  found,  |4  per  lot 
of  these  fees  were  undoubtedly  illegal,  and  the  demanding 
and  receiving  of  them,  under  our  statute,  was  eictortion. 

The  testimony  presented  in  the  record  is  conflicting  upon 
this  point;  and,  although  it  may  appear  to  us  that  the 
weight  of  evidence  was  against  the  conclusion  arrived  at, 
the  well-settled  principles  of  law  will  not  allow  us,  in  such 
oases,  to  interfere. 

The  court  below  observes  the  witnesses,  their  character, 
their  manner  and  the  probabilities  of  their  evidence,  and  is 
intrusted  with  the  delicate  and  often  difficult  task  of  giving 
such  weight  to  the  testimony  of  each  one  as  seems  to  him 
just  and  proper ;  and  it  must  be  considered  by  us  that,  in 
so  regarding  the  evidence  in  the  court  below,  in  this  case  it 
was  found  that  the  weight  of  evidence  was  in  favor  of 
lespondent 

We  do  not  think  the  point  weU  taken,  that  appellant 
should  have  been  convicted  in  a  criminal  action  before  this 
one  would  lie.  This  action  should  not  depend  upon  the 
criminal  action.  There  is  no  reason  in  requiring  a  party  to 
allege  and  prove  that  any  one  complained  of  had  been  con- 
victed of  the  crime  of  extortion  before  he  would  be  entitled 
to  recover  in  a  civil  action,  as  this  fact  would  have  no  bear- 
ing on  the  gist  of  the  issue,  namely  :  as  to  whether,  under 
the  color  of  office,  illegal  fees  had  been  demanded  and 
received.  Surely  the  record  in  the  criminal  case  could  not 
be  introduced  to  prove  this.  If  so  it  would  be  conclusive, 
and  no  jury  would  be  needed  to  determine  the  issue.    The 
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determination  of  the  oriminal  aotion,  in  &ot^  would  deter- 
mine both*    Such  cannot  be  the  proper  oonsixnotion  of  the 
statute.    A  reasonable  construction  of  a  statate  must  be 
made  if  possible. 
The  judgment  of  the  court  below  is 

Jfflnned. 

The  appellant  applied  for  a  rehearing  in  this  case  at  the 

August  term,  1871 . 

Wade,  G.  J.  This  case  was  tried  at  the  January  term  of 
this  court,  1871,  and  it  is  now  before  the  court  upon  a  motion 
for  a  rehearing  on  behalf  of  the  appellant.  If  we  could  look 
at  the  evidence  in  this  case  as  disclosed  by  the  record,  we 
should  have  no  hesitation  in  reversing  the  Judgment  of  the 
court  below,  for  the  reason  that  the  evidence  clearly  and  de- 
cidedly preponderates  in  favor  of  the  defendant.  But  theie 
being  some  evidence  to  support  the  judgment,  the  action  of 
this  court  is  restrained  and  controlled  by  a  long  course  of  de- 
cisions which  declare  that  the  judgment  of  the  lower  court 
will  be  affirmed  if  there  is  evidence  to  sustain  it.  This  rule 
has  been  too  long  settled  to  be  now  disturbed,  and  although 
it  may  work  injustice  in  particular  cases;  yet  the  experience 
of  a  long  period  of  time  has  vindicated  its  wisdom  and  pro- 
priety. 

TMs  is  a  civil  action,  and  the  rule  that  the  evidence  must 
exclude  every  reasonable  doubt  does  not  apply. 

To  set  aside  a  verdict  or  judgment  in  a  case  where  there 
was  evidence  on  both  sides,  there  must  be  such  a  preponder- 
ance of  evidence  as  to  satisfy  the  court  that  there  was  either 
an  absolute  mistake  on  the  part  of  the  jury  or  that  they 
acted  under  the  influence  of  prejudice,  passion  or  corrup- 
tion. Cohen  v.  Dupont^  1  Sandf.  260  ;  McOetrick  v.  Wason^ 
4  Ohio  St.  666. 

If  there  was  a  conflict  of  evidence  on  a  question  of  fact, 
rightly  submitted  to  the  jury,  the  court  will  not,  in  genera], 
giant  a  new  trial  on  the  ground  that  the  verdict  is  against 
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efidence,  even  though  they  deem  the  concladon  reached  by 
the  jury  erroneous.  WiniheU  v.  LcUhamy  6  Cow.  088; 
nemiTig  ▼.  Hblenbeckj  7  Barb.  971 ;  AdsU  r.  WUsoUj  7 
How.  Pr.  64 ;  Mackey  v.  N.  T.  O.  R.  R.  Co.,  27  Barb-  S98; 
Stoddard  ^  Lonff  L  R,  R.  Go.,  B  Sandf .  180 }  Arbenikj/  ▼• 
Wayne  Oo.  Bcmk,  6  Ohio  St.  266. 

The  findings  of  a  ooort  when  snbstitiited  for  a  Jury  are 
entitled  to  the  same  consideration  as  the  verdict  of  the  lat- 
ter.   Merrick  v.  Bowrey,  4  Ohio  St  60.  • 

These  roles  apply  with  much  stronger  foroe  in  an  appel- 
late court  where  the  evidence,  as  spread  upon  the  record^  is 
necessarily  imperfect^  and  where  the  means  of  weighing  the 
feeling,  the  interest,  the  passion,  or  the  prejudice  of  the 
witness,  is  beyond  our  reach. 

Rehearing  denied. 


KiKKA,  appellant^  v.  Hobn  et  aL,  respondents. 


i«T«ned  if  tlie  Initraotioot  of  the  ooart  below  upon  irrelevant  and  imin*- 
terial  iisaes  ace  erroneoos,  and  caloolated  to  mislead  the  Jar/. 


Appeal/ram  the  Third  Districtj  Lewis  and  Clarke  County. 

KiNNA  brought  this  action  against  Horn  and  Marvin,  as 
partners,  to  recover  for  goods  sold  and  delivered,  moneys 
advanced  and  services  rendered  to  the  firm.  Marvin  did  not 
appear,  and  Horn  filed  a  separate  answer,  and  denied  that  he 
and  Marvin  were  x>artners,  and  that  he  was  liable  personally 
on  account  of  the  matters  alleged  in  Kinna's  complaint. 

The  case  was  tried  in  July,  1870,  and  the  jury  rendered  a 
verdict  for  Horn.  Einna  moved  for  a  new  trial  on  the  ground 
that  the  instructions  given  by  the  court  were  erroneous 

Vol.  L— 42. 
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The  courts  Sthbs,  J.,  overruled  the  motion  and  Einna  ap- 
pealed. 

The  instraotlonA,  to  the  giving  of  whioh  Kinna  excepted, 
were  as  follows : 

V'  1.  If  the  jury  beUeve,  from  the  evidence,  that  the  gooda 
bought  in  St.  Louis  for  the  firm  of  Horn  &  Marvin  were  in 
reality  bought  for  Frederick  Horn,  one  of  the  defendants, 
under  a  contract  or  agreement  with  said  Horn,  then  plain*^ 
tiflfs  cannot  recover  in  this  action  for  said  goods. 

''  2.  If  the  jury  believe,  from  the  evidence,  that  the  goods 
charged  as  sold  to  the  firm  of  Horn  &  Marvin  were  in  real- 
ity sold  to  Horn  or  Marvin  individually,  and  not  upon  any 
firm  account,  then  the  plaintiff  cannot  recover  for  such  gooda 
in  this  action.  « 

"8.  Even  if  the  defendants  were  partners  during  the  time 
such  goods  were  furnished  to  them  as  such  partners,  yet 
if  the  jury  find  from  the  evidence  that  either  of  the  defend- 
ants, Horn  or  Marvin,  have  paid  for  said  goods,  or  rendered 
services  to  the  amount  thereof,  which  has  not  been  paid, 
then  the  plaintiff  cannot  recover  therefor,  and  in  no  event 
can  recover  more  than  the  balance  due  upon  said  goods. 

"4.  If  the  jury  believe,  from  the  evidence,  that  plaintiff 
has  never  delivered  the  goods  to  defendants,  which  he  claims 
to  have  purchased  for  them,  then,  unless  he  has  offered  to 
deliver  said  goods  to  defendants  before  the  institution  of 
this  action,  they  will  find  for  defendants  as  regards  the  con- 
tract for  the  St.  Louis  goods. 

'*  5.  The  offer  to  deliver  the  goods,  to  be  effectual  in  this 
action,  should  be  clearly  proved. 

'^6.  The  defendant  had  a  right  to'  inspect  the  goods 
claimed  to  have  been  purchased  for  his  benefit,  and  to 
know  that  they  were  such  as  had  been  ordered,  before  being 
compelled  to  receive  the  same,  or  to  pay  therefor,  before  the 
commencen^ent  of  this  action. 

"10*  If  the  jury  find  for  plaintiff,  they  will  only  find  in 
such  amount  as  is  still  due,  after  deducting  any  payments 
made  by  defendants. 

* '  11.  It  was  the  duty  of  plaintiff  to  set  apart  all  the  goods 
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purchased  for  defendant  and  not  suffer  them  to  be  mingled 
with  his  own,  and  if  the  jury  find  from  the  evidence  that 
plaintiff  has  never  separated  said  goods  from  his  own  since 
their  arrival  in  Helena,  then  he  cannot  recover  for  said 
goods. 

12.  If  the  jury  believe,  from  the  evidence,  that  plaintiff 
has  released  the  defendant  Marvin  from  all  liability  on  the 
joint  indebtedness  sued  on,  then  t^e  defendant  Horn  ia 
also  released  therefrom." 

W.  F.  Sakders,  for  appellant 

The  denials  of  Horn  are  insufficient,  so  far  as  they  relate 
to  his  individual  liability  for  the  partnership  account  sued 
on.    WhUwell  v.  TTwrnm^  0  Cal.  499. 

The  jury  found,  for  aught  we  know,  that  appellant  com- 
plied with  his  contract  fully ;  but  the  court  instructed  them 
that  tfiis  was  not  enough.  After  the  arrival  of  the  goods  in 
Helena,  the  court  says  in  effect,  to  the  jury,  it  was  a  condi- 
tion precedent  to  a  recovery  that  appellant  ^ould  permit 
an  inspection  ;  separate  goods  from  his  own ;  offer  to  deliver 
goods,  or  deliver  theni.  No  one  of  these  conditions  was  a 
part  of  appellant' s  contract,  nor  did  any  witness  so  state  or 
claim.     Instructions  4,  5,  6,  11. 

There  was  no  plea  of  payment,  nor  of  release  of  Marvin, 
but  the  court  instructed  the  jury  as  to  payments.  Instruc- 
tions 3,  10,  12. 

The  fifth  instruction  was  clearly  wrong.  The  court  mis- 
led the  jury  by  treating  the  part  of  the  case  for  money 
advanced  as  for  goods  sold  and  delivered,  and  talked  to  the 
jury  about  plaintiff's  recovery  for  the  St.  Louis  goods. 
Instruction  11. 

E.  W.  &  J.  K.  Toole,  for  respondent. 

If  a  special  agent  violates  his  instructions,  and  confusee 
his  goods  and  those  of  his  principal,  he  forfeits  his  commis- 
sion, and  is  liable  for  damages  for  such  disobedience  or  con* 
fusion.  Every  doubtful  circumstance  would  je  construed 
unfavorably  to  the  agent.  Story  on  Agency,  39S      An  agenx 
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who  voluntarily  makes  advances  for  his  principal  cannot 
be  re-imbnrsed.    Story  on  Agency,  398. 

K  a  person  having  charge  of  another's  property  con- 
fonnds  it  with  his  own,  so  that  it  cannot  be  distinguished, 
he  must  suffer  the  inconveniences  thereof  and  pay  the  dam 
ages  therefor.    Sdrt  v.  Ten  Eyok^  2  Johns.  Ch.  108. 

An  agent  renders  himself  personally  liable  when  he  makes 
a  contmct  without  any  authority.  Meeeh  v.  Smithy  7  Wend. 
315. 

An  agent  having  his  principal' s  money  to  purchase  a  bill 
of  exchange  should  so  buy  the  same,  and  not  use  his  own 
credit.  Hay%  v.  Stone^  7  Hill,  128 ;  BUme  v.  Hay9^  8  Denio, 
676. 

Appellant  errs  in  assuming  that  the  money  was  laid  out 
for  Horn.  Pars,  on  Merc.  Law,  161 ;  Sbme  v.  Hay%^  8 
Denio,  676. 

The  jury  are  not  supposed  to  have  found  on  issues  not 
raised  by  the  pleadings.  GHffcrd  v.  OwnMy  39  Cal.  689 ; 
BerTuU  v.  Oleimy  88  id.  869. 


Wabkbk,  0.  J.  The  only  issue  raised  by  the  separate 
answer  of  Horn,  in  this  cause,  was  upon  the  allegation  of 
partnership  liabilities  of  the  defendants.  The  other  denials 
are  of  individual  indebtedness  or  liability  of  himself,  which 
is  not  alleged  in  the  complaint,  and  are  whoUy  irrelevant 
and  immaterial.  The  instructions  given  by  the.  court  upon 
other  matters  not  embraced  in  the  issue  were  calculated  to 
mislead  the  jury,  and  were  erroneous. 

For  this  reason  the  judgment  is  reversed  and  the  cause 

remanded. 

BxcepUons  st$9tain6d 
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BoHX,  respondent,  t.  Bunpht  et  aL,  appellants 

IiAjnxLOSD  Am  TKaAxn^^dMra/M  for  rent  tupeneded.  The  oommto-Imw 
li^tofdlrtniirt  for  sent  knot  AppUoildetottioooiidltloiiQt  tliil^ttvi* 
toiy,  and  has  been  tapeneded  hj  the  ttatntoQr  Temedles  wbiob^hit^  I^d 
glTen  to  tiie  landlord. 

PBAon<n>-^ff««<ei»  of  iMues  ^f  Um  iti  dc/eotiee  ohmmt.  1%i8  eonrt  willTeview 
on  appeal  an  iasne  of  law  raiaed  bj  a  detnoner  to  the  aniwev,  irhloh  hai 
been  waWed  bj  the  filing  of  a  replioatlon,  if  the  answer  U  defeotiye  Im-mntr 
ten  of  Bubstanoe' which  oannot  be  cured  hj  the  verdict. 

Daicaosb— meoeureoA/or  dU^aihiino  rent  lUe^oSt/.  Jn  an  aotkm  f o  veebTer 
daiMgea  for  the  wznnic^  taking  and  oonveftieia  <>f  motihj  fjj  another 
under  a  diBtress  wai^nt  for  rent  due  from  a  third  person,  t^  JNU^  is  en- 
titled to  recover  the  amount  that  was  so  taken  and  converted,  with  legal 
Interest  for  Its  detention,  and  exemplary  daxiages. 

Dahaoh — oisardin^  of  avemplan/ — recklessness.  JBxemplacy  damages  are  onlj 
given  when  a  willfol  act  is  complained  of,  or  there  is  either  a  wanton  reok- 
lessness  or  a  deliberate  intention  to  inJUre. 

B vtDMWCMB — sflpsmplaty  dAvmoo^-^rniUgalion^Ugal  adoioe.  In  a  salt  to 
recover  exemplary  damages,  a  party  can  prove,  as  a  mitigating  f aet»  that  he 
had  acted  In  good  faith  under  the  advice  of  an  attorney. 

Pabtrmbship— sttrvtvin^r  partner  eon  recover  exemplairy  damages— evidence, 
A  snrviving  partner  can  reoover  exemplary  damages  for  the  wzongfol  con- 
version of  partnership  property;  but  personal  matters  that  affect  only  the 
deceased  oannot  be  given  in  evidence,  although  they  might  have  been  prop- 
exly  admitted  in  aggravation  of  tiie  damages  during  his  life-time. 

Appeal  from  the  Third  XHetrict^  Lewis  and  QlarJce  Councy. 

Ok  February  27,  1868,  Bohm  and  Anb  brought  this  suit 
against  Dnnphy,  Bentley,  Armitage,  Morse  and  John  Doe 
to  recover  $25,000,  damages.  The  complaint  alleged  that 
the  defendants  entered  into  the  banking-house  of  plaintiffs 
in  Helena  on  February  26,  1868,  and  by  force  and  violence, 
willfully  and  wrongfully  took  and  carried  away  $2,000,  the 
property  of  plaintiffs,  and  that  they  detained  $1,935  of  said 
sum. 

Dnnphy,  Bentley  and  Armitage  filed  their  answer  on 
March  7,  1868,  and  alleged  that  they  took  $1,935  on  certain 
premises  owned  by  Dnnphy  and  Bentley,  on  a  portion  of 
which  plaintiffs  had  their  banking-house  ;  that  T.  P.  Ames 
had  used  and  occupied  the  same  as  a  tenant  of  Dunphy  and 
Bentley  ever  since  November  14, 1866,  and  owed  therefor  on 
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ebruary  26,  1868,  $1,966  ;  that  Dunphy  and  Bentley,  with 
Armitaga  as  their  bailiff,  entered  on  said  premises  and  took 
said  amount  ^'justly  as  for  and  in  Hie  name  of  a  distress 
for  thp.  said  rent  so  due ; "  that  Dunphy  and  Bentley  during 
eald  time  were  landlords  of  Ames  of  the  premises;  and 
that  said  amount  remained  due. 

Morse  answered  qu  March  6,  1868,  and  denied  every  alle- 
gation of  the  complaint. 

The  plaintiffs  then  filed  their  demurrer  to  the  answer  of 
Dunphy,  Bentley  and  Armitage  for  the  following  reasons : 
"No.  1.  The  allegation  that  rent  was  due  defendants  from 
Thomas  P.  Ames  does  not  justify  defendants  in  robbing  the 
bank  of  plaintiffs.  No.  3.  There  is  no  allegation  in  said 
complaint  that  plaintiffs  are  tenants  of  Dunphy  and  Bent- 
ley, or  owe  them  rent.  No.  3.  Because  Dunphy  and  Bent- 
ley have  no  right  to  take  or  distrain  the  money  or  other 
property  of  the  plaintiffs  for  any  rent  that  may  be  due  them 
from  any  other  persons.  No.  4.  Because  under  the  laws  of 
Montana  Territory  there  is  no  provision  for  a  distress  for 
rent^  and' the  common-law  doctrine  of  distress  is  in  conflict 
with  the  statutes  of  this  Territory." 

The  demurrer  was  overruled  in  October,  1868,  by  the 
^ourt,  MuNSOK,  J.,  and  plaintiffs  excepted. 

On  October  29, 1868,  the  death  of  Aub  was  suggested,  and 
the  action  was  ordered  to  be  continued  in  the  name  of  the 
survivor  Bohm. 

The  plaintiffs  filed  their  replication  to  the  answer  of  Dun- 
phy, Bentley  and  Armitage  on  October  31, 1868,  and  denied 
the  allegations  thereof,  and  alleged  that  Bohm  and  Aub  on 
October  25,  1867,  rented  their  banking-house  from  Ames ; 
that  they  had  paid  Ames  fhe  rent  as  soon  as  it  was  due ; 
that  Dunphy  and  Bentley  were  never*  the  landlords  of 
Bohm  and  Aub,  and. that  there  was  no  privity  between 
them ;  that  the  lease  from  Dunphy  and  Bentley  to  Amea 
expired,  and  Dunphy  and  Bentley  obtained  a  judgment  for 
the  recovery  of  said  premises  on  November  7,  1867,  under 
the  forcible  entry  and  detainer  law  of  Montana ;  that  an 
appeal  was  taken  from  said  judgment,  which  was  pending 
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at  the  time  the  money  was  taken  from  plaintiffs ;  that 
defendants  did  not  impound  said  property  so  taken,  as 
required'  by  the  eommpn  law  of  distraint ;  that  defendants 
converted  the  same  to  their  own  use,  and  plaintiffs  could 
not  replevy  it ;  and  that  defendants  did  not  comply  with 
said  law  pf  distraint. 

The  distress  warrant  was  directed  to  Armitage,  and;  after 
reciting  that  Ames  owed  Dunphy  and  Bentley  tl^dST.SO  for 
the  rent  of  the  premises,  concluded  as  follows : 

**Now,  theriafore,  you  are  commanded  to  enter  upon  the 
said  premises  above  described,  and  make  distress  according 
to  law  upon  any  personal  property,  money  or  effects  which 
you  may  find  upon  the  premises  aforesaid,  and,  if  the 
money  is  not  paid,  that  you  make  sale  according  to  law. 

**  In  witness  whereof  we  have  subscribed  this  warrant  this 

29d  day  of  February,  A.  D.  1868. 

"R  M.  DUNPHY, 

"D.  A.  LENTLEY." 

The  following  return  was  indorsed  on  this  warrant : 

"  Helena,  February  26,  1868. 

^'  In  pursuance  of  the  within  direction  I  entered  upon  the 
premises  within  named,  and  distrained  upon  nineteen  hun- 
dred and  thirty-five  dollars  ($1,086.00),  and  delivered  the 

same  to  Dunphy  &  Bentley. 

«J.  ARMITAGE." 

The  action  was  tried  in  July,  1870,  before  Symes,  J.,  and 
the  jury  returned  a  verdict  for  plaintiffs. 

The  eighth  instruction  given  by  the  court  was  as  follows ; 
"The  fact  that  the  defendants  acted  under  advice  of  coun- 
sel can  have  no  force  in  the  case.  If  you  believe,  from  the 
evidence,  that  it* was  the  intention  and  purpose  of  defend- 
ants to  take  said  money  and  appropriate  it  to  the  payment 
of  their  debt  from  Ames  to  Dunphy  and  Bentley,  and  not 
to  hold  it  and  give  the  plaintiffs  an  opportunity  to  replevy 
the  same,  the  law  implies  that  such  act  was  willful,  and  you 
may  find  such  exemplary  damages  as  you  consider  Just." 

The  other  facts  appear  in  the  opinion. 
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Chujicassbo  &  Chadwiqk,  for  appellaats. 

By  the  oommon  law  aU  movable  goods  and  chattels  which 
might  be  found  aj)oa  the  premises,  whether  the  goods  of  the 
tenant,  nnder-tenant  or  other  person,  might  be  taken  as  a 
distress  for  rent  All  the  evidence  introduced  on  the  ques- 
tions relating  to  respondent  renting  the  premises  from  Ames, 
and  that  of  privity  between  appellants  and  respondent,  was 
immaterial,  4tnd  tended  to  mislead  the  jniy  fron^  the  true 
issues.  Taylor  on.  L.  A ,  T.,  §  688 ;  MoU  v.  John^an^ 
14  Johns.  426 ;  Spencer  v.  McQow^fi^  13  Wend.  356 ;  1 
Smith's  Lead.  Cas.  634,  636. 

The  case  of  Dunphy  and  BenUey  v.  Ames  had  been 
appealed  to  the  district  court.  Under  our  statute  there 
must  be  a  trial  de  now;  the  whole  case  is  left  to  sta^d  on 
the  pleadings  only.  The  answer  of  Ames  shows  a  continu- 
ing tenancy.  The  court  erred  in  allowing  the  proceedings 
in  this  case  to  be  introduced  in  evidence. 

The  English  courts  hold  that  money,  if  it  can  be  identified, 
is  the  subject  of  distress.  The  property  in  controversy  is 
national  currency,  and  each  bill  was  numbered  and  lettered 
and  could  be  identified. 

Our  statutes  provide  expressly  that  the  common  law  of 
England,  so  far  as  it  is  applicable  and  of  a  general  nature, 
shall  be  the  law,  etc.     Acts  1866,  866. 

The  acts  of  the  States,  adopting  the  common  law,  fix  the 
date  of  its  existence,  and  generally  adopt  it  as  it  existed 
when  the  acts  were  passed.  Our  courts  have  decided  that 
the  statutes  of  England,  in  amendment  of  the  common  law, 
are  a  part  of  it.  1  Kent's  Com.  622-624 ;  Patterson  v. 
Winn,  6  Pet.  241. 

The  act  11  George  II,  ch.  19,  changes  what  had  been  pre- 
viously held  to  be  the  law,  and  declares :  "That  when  the 
distress  is  for  rent,  an  irregularity  or  unlawful  act  subse- 
quently done  by  a  party  shall  not  render  him  a  trespasser 
ab  initio ;  but  the  party  aggrieved  by  such  unlawful  act 
may  recover  for  the  damages  sustained  by  such  act" 
Sackrider  v.  McDoncMy  10  Johns.  264. 
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The  impounding  of  property  taken  as  a  distress,  was  for 
the  purpose  of  kee|Hng  it  safely.  It  was  to  be  kept  as  a 
pkd^ ;  but  a  ohange  was  made  by  statute  61  Henry  III, 
authorizing  a  sale  in  fifteen  days.  3  Kent's  Com.  474.  If 
the  property  was  not  replevied  in  five  days»  the  landlord. 
had  a  right  to  seU.    Stat  Wm.  4  M.,  oh.  6 ;  8  Anne,  ch.  3.4. 

Besi>ondents,  on  February  27th,  commenced  their  action 
of  trespass.  On  the  8^  they  commenoed  their  action 
of  replevin,  and  subsequently  dismissed  it.  Bespondente 
elected  to  bring  trespass,  and  waived  Uieir  right  to  re- 
plevin. 

The  court  erred  in  its  instructions  on  the  question  of 
exemplary  damages.  A  mere  willful  and  wrongful  taking 
of  property  does  not  authorize  a  verdict  for  exemplary 
damages.  Either  maUce,  violence,  oppression  or  wanton 
recklessness  must  mingle  in  the  controversy.  Kennedy  v. 
IT.  M.  H.  B.  Co.,  36  Mo.  361 ;  Htmese^fer  v.  STidble,  31  id. 
243;  Freidenheit  v.  Edmondsoris  36  id.  226.  When  a 
party  acts  under  the  ad.vice  of  counsel,  it  doed  away  with 
the  presumption  of  malice,  and  vindictive  damages  are  not 
proper.  Sedgw.  onDam.  460(marg.);  TTwmpsonY.  Musseyj 
3  Oreenl.  306 ;  Stxme  v.  ^Sto^,  4  Pick.  393 ;  Blunt  v.  LitOey 
8  Mason,  102 ;  ConmhonweaUh  v.  Bradford,  9  Mete.  268. 

The  only  damages  recoverable  in  this  case  would  be  the 
money  taken  with  interest.  Sedgw.  on  Bam.  660-663  (476 
marg. ).    No  special  damages  were  claimed  or  proved. 

The  money  taken  was  the  property  of  Bohm  &  Aub.  On 
the  death  of  Aub  the  partnership  was  dissolved.  The  dam- 
ages sworn  to  was  the  lose  of  the  use  of  the  money  of  the 
partnership  to  the  partnership,  which  was  not  in  existence. 
The  administrator  should  have  been  made  a  party. 

The  rule  ^^  actio  personalis  moritur  cum  persona^^  is 
applicable.  Broom's  Leg.  Max.  613 ;  1  Bouv.  Law  Die.  64. 
In  an  action  by  personaJ  representatives  of  a  decedent,  in 
respect  of  an  injury  to  the  personal  estate  of  the  decedent^ 
the  damages  must  be  measured  by  the  injury,  and  exem- 
plary damages  cannot  be  recovered.  Sedgw.  on  Bam.  467 
(marg). 

Vol.  L— 43. 
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E.  W.  &  J.  K.  Toole,  for  respondent. 

There  is  but  one  form  of  action  for  tbe  enforcement  of  a 
right  or  redress  of  a  wrong.  Prac.  Act,  §  1.  '  Dislittint  wa8 
the  only  remedy  of  the  landlord  at  comtnon  law.  He  could 
not  recover  in  debt  or  ejectment  during  tenancy,  nor  dis- 
train for  an  uncertain  demand.  1  Coke  on  Lit.  96,  a  ;  Tay- 
lor on  L.  &  T.  864. 

The  statute  gives  new  rights  and  remedies :  forcible  or 
unlawful  detainer,  assumpsit,  contract  and  attachment 
Taylor  on  L.  &  T.  526 ;  Rermick  v.  Morris,  7  Hill, 
576 ;  Stafford  v.  IngersoU,  3  Hill,  38.  The  appellants*  de- 
mand was  for  so  many  dollars,  and  they  took  twenty-five 
per  cent  more  than  was  due. 

The  authorities  cited  by  appellant,  as  to  proceedings 
under  disti^ess  for  rent,  are  under  statute,  and  not  common 
law.  Smith  v.  Stewart,  6  Johns.  48.  The  relation  of  land- 
lord and  tenant  must  exist  at  the  time  of  the  distress.  No- 
tice to  quit,  suit  for  possession,  appearance  and  judgment 
treats  tenants  as  trespassers.  2  Coke  on  Lit.  144 ;  Taylor  on 
L.  &  T.  §§  488,  564,  565.  At  the  time  of  the  distress  the  ten- 
ant must  be  rightfully  in  possession  and  the  landlord  have 
a  right  to  distrain.  Respondent  was  a  sub-tenant,  had  paid 
his  rent  and  was  not  liable  for  rent  If  liable  to  have  prop- 
erty taken  upon  a  distress,  it  should  have  been  impounded. 
Bain  v.  Clark,  10  Johns.  424 ;  1  Smith's  Lead.  Cas.  219-221 : 
1  Coke  on  Lit.  152,  230  ;  2  Pars,  on  Cont  481. 

Appellants  did  not  impound  the  money,  but  converted  it 
to  their  own  use  and  destroyed  its  identity. 

We  have  adopted  the  common  law  of  England  applicable 
to  this  country.  The  right  of  distress  for  rent  is  inconsistent 
with  the  genius  of  our  government  and  the  rights  and  reme- 
dies aflfbrded  by  law. 

The  sub-tenant  never  attorned  to  the  landlord  for  rent  and 
was  not  in  arrears  for  rent.  There  is  a  difference  between 
the  right  of  a  landlord  to  distrain  for  rent  the  property  of 
persons  not  liable  therefor  found  on  the  premises,  and  a 
conversion  of  that  property  by  which  claimant  was  deprived 
of  his  writ  of  replevin. 
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The  light  of  action  sUrviveB  in  this  case.  The  action  is 
not  for  damage  to  character,  feelings  or  person,  but  a  tor- 
lioas  trespass  upon  the  property  of  re8i)ondents,  who  were 
partners.  Barb,  on  Parties,  168, 167 ;  Sedgw.  on  Dam.  S72, 
468,648. 

Warben,  G.  J.  This  action  is  brought  to  recover  dam- 
ages for  the  wrongful  taking  and  conversion  by  defendants 
of  $1,986  in  treaeury  notes  of  the  United  States  and  national 
bank  notes,  the  property  of  the  partnership  firm  of  Bohm 
&  Aub. 

The  joint  answer  of  Dunphy,  Bentley  and  Armitage,  by 
pregnant  negatives,  admits  the  taking  of  the  money,  and  as 
new  matter  justifies  it  as  having  been  done  under  a  distress 
warrant  for  rent  due  defendants,  Dunphy  and  Bentley,  un- 
der a  lease  from  them  to  one  Ames,  of  certain  premises, 
upon  which  the  money  in  question  was  found,  and  from 
which  it  was  taken.  A  demurrer  was  interposed  to  this  an- 
swer, which  was  overruled,  and  afterward  a  replication  was 
filed  by  plaintifl^  Bohm.  Aub,  the  other  partner,  haviftg 
died  after  the  commencement  of  the  suit,  and  the  cause  pro- 
ceeding by  leave  of  the  court  in  the  name  of  the  survivor. 
The  cause  was  tried  by  jury,  who  found  a  general  verdict 
for  plaintiff  for  $3,397.26,  upon  which  judgment  was  ren- 
dered against  defendants  Dunphy,  Bentley  and  Armitage. 
Defendant  Morse,  who  answered  separately,  not  being  in- 
cluded in  the  judgment.  A  motion  for  a  new  trial  was  made 
and  overruled,  from  which  order,  and  from  the  judgment, 
defendants  appeal. 

With  the  view  we  take  of  this  case  it  will  be  necessary  to 
notice  but  few  of  the  errors  assigned.  Upon  the  authorities 
cited  in  the  exhaustive  brief  of  appellants  and  that  of  the 
respondent,  we  are  of  opinion  that  the  common-law  right 
of  distress  for  rent  conflicts  with  the  spirit  of  the  legislation 
of  this  Territory,  and  is  inapplicable  to  our  condition.  The 
statutory  remedies  given  to  the  landlord  by  attachment,  and 
for  detainer  of  leased  premises,  supersede  the  right  of  dis- 
traint for  rent,  which  had  its  origin  in  the  feudal  relations, 
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and  waB  the  only  means  at  common  law  to  enforce  payment 
of  rent  due.  In  all  of  the  States  in  which  the  right  is  rec- 
ognized in  this  country  the  legislatures  hav^  rcigulated  the 
manner  of  its  exercise  and  provided  means  for  its  execu- 
tion, and  the  harshness  and  rigor  incident  to  its  origin  hare 
been  mitigated.  We  have  precedents  in  several  States  where, 
as  here,  the  common  law,  so  &r  as  applicable,  has  lieen 
expressly  adopted,  for  holding  that  the  right  of  distraint  for 
rent,  even  as  modified  by  the  acts  of  parliament  cited  by 
appellant  in  aid  of  it,  is  inconsistent  with  our  institiations, 
and  that  it  is  peculiarly  inapplicable  here.  Appellant 
claims  that  inasmuch  as  the  plaintiff  did  not  abide  bis  de- 
murrer to  the  answer,  but  filed  a  replication,  his  demurrer 
was  thereby  waived,  and  the  issue  of  law  thereby  raised 
cannot  be  reviewed  on  this  appeaL  This  would  be  true  if 
the  answer  was  defective  only  in  form  or  in  such  matter 
as  could  be  cured  by  a  verdict^  but  it  is  our  duty,  in  review- 
ing the  errors  assigned  on  an  appeal,  to  review  the  entire 
record  in  respect  to  the  matter  assigned  as  error.  The  an- 
swer here  purports  to  make  a  full  defense  by  way  of  con- 
fession and  avoidance,  no  replication  was  necessary,  and  the 
matter  in  avoidance  being  insafficient  in  substance  for  that 
purpose,  to  that  extent  an  immaterial  issue  was  formed 
which  was  wholly  incapable  of  being  tried,  and  no  ruling 
of  the  court,  or  verdict  of  a  jury,  could  give  it  validity. 
Had  the  verdict  been  for  defendants,  the  plaintiff  was  enti- 
tled to  a  judgment  nan  ob^tarUe  veredicto.  All  that  remained 
under  the  pleadings  was  the  question  of  damages,  which 
might  properly  have  been  assessed  by  jury.  We  are  of 
opinion  that,  upon  assessment  of  the  damages,  the  facts 
alleged  in  the  answer  might,  perhaps,  have  been  given  in 
evidence  as  a  partial  defense  in  mitigation  of  damages,  even 
if  not  pleaded  at  all,  but  certainly  were  proper  for  the  con- 
sideration of  the  jury  when  pleaded  for  that  purpose,  al- 
though not  good  as  a  full  defense  to  the  action. 

In  reference,  then,  to  the  measure  of  damages,  the  only 
thing  before  the  jury.    The  complaint  does  not  allege  spe- 
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cial  damages  and  none  were  provable  nnder  it  as  snch. 
The  plaintiff  could  only  recover  such  damages  as  directly 
and  necessarily  resulted  from  the  act  complained  of,  which 
would  be  the  amount  wrongfully  taken,  with  legal  interest 
for  its  detention,  and  such  exemplary  damages  as  the  jury 
might  give  under  proper  instructions  of  the  court,  and 
within  reason,  under  all  the  circumstances  proven. 

In  this  view  all  the  instructions  relative  to  the  right  and 
manner  of  distress  are  immaterial,  except  in  so  far  as  they 
might  have  misled  the  jury,  which  appellant  does  not 
claim. 

The  real  error  assigned,  which  is  all  we  are  to  review, 
consists  in  the  instructions  upon  the  subject  of  exemplary 
damages.  These  are  only  given  where  the  act  complained 
of  is  willful,  or  there  is  either  wanton  recklessness  or  a  de- 
liberate intention  to  injure,  and  the  court  below  erred  in 
instructing  the  jury  upon  this  subject  that  tbe  fact  that 
defendants  acted  under  the  advice  of  counsel  could  have  no 
force.  It  is  well  settled  that  such  fact,  if  in  good  faith,  is 
proper  for  the  consideration  of  the  jury  in  connection  with 
the  question  of  exemplary  damages,  which  have  for  their 
foundation  the  animus  and  circumstances  attending  the  act. 
It  appears  from  the  evidence  that  the  defendants  in  this 
case  acted  under  the  advice  of  an  attorney  whose  recognized 
experience  and  abilities  gave  weight  to  his  opinion  upon  a 
controverted  question  of  law,  which  might  well  have  com- 
manded the  confidence  of  defendants,  and  this  fact  should 
have  gone  to  the  jury  for  their  consideration. 

Regarding  this  action  as  prosecuted  by  Bohm  as  sur- 
viving partner  to  recover  damages  for  the  conversion  of 
partnership  property,  we  hold  that  it  survived  the  death  of 
Aub  to  the  extent  of  such  recovery,  and  that  exemplary 
damages,  being  punitory  in  their  nature,  might  also  be  recov- 
ered at  the  suit  of  the  survivor,  although  matters  personal 
in  their  nature  to  the  deceased,  which  in  his  life-time  might 
have  been  given  in  evidence  in  aggravation  of  damages, 
were  improperly  admitted. 
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For  the  errors  in  relation  to  the  assessment  of  the  dam- 
ages contained  in  the  instructions  the  cause  is  reversed  and 
remanded  for  a  new  trial  in  accordance  with  the  principles 

of  this  opinion. 

Exceptions  sustaiTied^ 


Black,  respondent,  v.  Appolonio  et  aL,  appellants. 

PRA(7riOB--0(>nllriiiafioe~-dil<(7e»ice— ciflktooit  cund  Swi%  oonaCdered.  The 
f  oflal  of  tbe  court  below  to  grant  a  oontimumoe  wUl  not  be  reviewed  tf  there 
has  not  been  a  gross  abuse  of  discretion.  In  determining  what  diUgenoe 
has  been  used  to  o1)taln  evidence,  the  court  must  consider  not  only  the  affi- 
davit for  a  continuance,  but  facts  within  its  judicial  knowledge  of  the  con- 
dition of  the  country  and  means  of  oommuuieation. 

Casb  AiTiBMSD— mechanic's  lien.  The  case  of  Afoson  y.  Qermaix^  ante,  p.  268«. 
deciding  that  the  lien  of  a  mechanic  is  not  destroyed,  if  the  court  finds 
that  the  party  has  claimed,  without  fraud,  more  than  he  was  entitled  to, 
affirmed. 

Statutory  construction  —  law  relating  to  mechanics*  liens  —  remedial  The 
act  "  securing  liens  to  mechanics  and  others  "  should  be  strictly  followed, 
but  it  is  a  remedial  statute  and  should  be  liberally  construed. 

Statutury  construction  —  ''jiist  and  true  a^icount,"  Under  the  act  "  secur- 
ing liens  to  mechanics  and  others,"  the  words,  "a  Just  and'  true  account," 
do  not  mean  the  exact  account  for  which  judgment  may  be  entered,  but 
an  honest  statement  of  the  account  by  the  party  claiming  the  lieu. 

Statutory  construction — tnec/ianics*  liens — implied  contract.  Under  tho 
act  '*  securing  liens  to  mechanics  and  others"  a  mechanic  is  entitled  to  his 
lien  for  the  payment  of  his  services,  which  have  been  performed  under  an 
Implied  contract. 

Hoffman  v.  Waxton  doubted.  Hoffman  v.  Walton,  88  Mo.  613,  gives  too  striot 
a  construction  to  the  statute  securing  liens  to  mechanics. 

Appeal  from  the  Third  District  Lewis  and  OlarJce  Cowniy. 

Black  brought  this  action  in  May,  1870,  to  recover 
$719.50  and  interest,  and  have  the  same  decreed  a  lien  on  the 
"  Walla  Walla  Hotel."  The  lien  set  forth  in  the  complaint 
was  as  follows :  ' '  Know  all  men  by  these  presents  that^ 
under  an  agreement  with  Joseph  Appolonio,  the  owner  of 
the  premises  (description  omitted  by  reporter),  the  under* 
signed  has  performed  labor  and  furnished  materials  in  and 
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about  (description) :  That  said  materials  were  famished  and 
labor  performed  (time  omitted  by  reporter) :  That  the 
amount  due  thereof^  and  for  which  the  undersigned  claims 
a  lien,  is  the  sum  of  seven  hundred  and  nineteen  ^ff^  dol- 
lars, over  and  above  all  payments  and  set-offs. 

^'I,  the  undersigneid,  Joseph  Black,  do  hereby  make 
known  my  intention  to  hold  a  lien  upon  the  above  described 
premises  *  *  *  for  the  said  sum  of  |71d|V^  and  interest 
thereon    ♦*♦.»' 

In  the  affidavit,  Black  swears  that,  the  foregoing  notice 
^^is  true  in  all  respects,  and  contains  a  just  and  true  ac- 
count of  the  demand  due  ham,  after  deducting  all  proper 
credits  and  offsets.' ' 

Appolonio  failed  to  appear  and  ansii^er.  The  other  de- 
fendants, Higgins,  Hagadom  and  Woolman,  who  had  a 
mortgage  on  the  premises  from  Appolonio,  answered  and 
denied  all  the  material  allegations  of  the  complaint,  and 
claimed  that  their  mortgage  was  a  prior  lien  to  the  pre- 
tended lien  of  Black. 

In  July,  1870,  the  cause  was  continued,  on  the  applica- 
tion of  EQggins,  Hagadom  and  Woolman,  to  procure  the 
depositions  of  Appolonio  and  one  Rafferty.  In  October, 
1870,  another  application  was  made  by  the  same  defendants 
for  a  continuance  to  enable  them  to  obtain  the  same  deposi- 
tions. The  affidavit  allied  that  Bafferty  and  Appolonio 
were  near  Cedar  creek,  in  Montana,  about  two  hundred 
miles  from  Helena,  and  that  the  defendants  had  written  let- 
ters and  made  inquiries  to  ascertain  their  whereabouts  before 
the  term  commenced. 

This  motion  for  a  continuance  was  overruled,  and  defend- 
ante  excepted.  The  cause  was  then  tried  by  the  court, 
Stkxs,  J.,  who  entered  a  judgment  for  Black  for  $719.50, 
and  a  decree  for  the  sale  of  the  premises  to  secure  the  pay- 
ment of  $600  of  said  judgment. 

The  motion  for  a  n^w  trial  was  overruled  by  the  court, 
Stjus,  J.,  and  defendants,  Higgins,  Hagadom  and  Wool- 
man,  appealed. 
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J.  J.  Williams  and  Chumasebo  &  Chadwiok,  for  appeL 
lants. 

The  affidavits  for  a  continnanoe  ehowed  a  proper  cause 
therefor.     Civ.  Prac.  Act,  §  158. 

The  resDondent  did  not  comply  with  the  law  securing 
liens  to  mecnanics.  He  did  not  file  \<dth  the  county  recorder 
a  just  and  true  account  of  his  demand,  after  allowing  aU 
credits.  Acts  1865,  383,  §  6.  This  law  is  in  derogation  of 
the  common  law  and  must  be  strictly  complied  with  by 
those  who  seek  its  benefits.  It  must  be  strictly  construed 
Houck  on  Liens,  §  70  ;  Brady  v.  Anderson,  24  111.  112. 

Respondent  filed  his  notice  of  lien  and  account  in  gross. 
The  bill  of  items,  that  was  furnished  to  appellants,  after  this 
suit  was  brought,  showed  that  respondent  included  in  his 
notice  of  lien  the  use  of  a  shop  and  tools  for  some  of  the 
workmen.  He  can  only  have  a  lien  for  "  work  and  labor 
•done  and  performed  upon  or  for  materials,  machinery  and 
fixtures  for  building,"  etc.  Acts  1869,  332,  §  1.  The  ac- 
count required  to  be  filed  must  be  confined  to  those  specific 
items.  Any  thing  beyond  these  is  fraudulent  and  invalidates 
the  whole  claim  for  a  lien.     Houck  on  Liens,  §  210. 

If  the  account  filed  and  proven  is  combined  with  other 
charges,  for  which  no  lien  in  given,  so  that  it  cannot  be 
ascertained  from  the  account  filed  how  much  of  the  gross 
charge  is  a  lien,  the  whole  beQefit  of  the  act  is  lost  Edgar 
V.  Salisbury,  17  Mo.  271. 

Lawrence  &  Hedges,  for  respondent. 

Appellants  showed  no  diligence  to  obtain  testimony  of 
Appolonio  and  Raflferty.  Their  affidavit  shows '  that  they 
made  arrangements  with  them  to  attend  as  witnesses,  after 
the  suit  was  commenced,  and  that  Appolonio  and  Raffbrty 
have  not  been  beyond  the  reach  of  a  subpoena.  No  sub- 
poena was  issued. 

No  exception  was  taken  to  the  finding  of  the  ootirt  bdlow. 
Civ.  Prac.  Act,  §  180.  No  objection  was  made  to  the  intro- 
duction of  the  lien  in  evidence. 
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Knowles,  J.  This  is  an  action  to  enforce  a  mechanic's 
lien  against  the  Walla  Walla  Hotel,  in  the  town  of  Helena, 
for  work  and  labor  done  thereon  in  the  erection  of  the  same. 

Judgment  was  given  by  the  court  below  against  Appo- 
lonio for  $719,  and  a  lien  was  awarded  against  the  said 
property  for  the  sum  of  $600. 

l^e  first  error  assigned  is  the  refusal  of  the  court  below 
to  grant  a  cpntinuanoe  on  the  affidavits  filed  and  presented 
in  the  record. 

The  refusing  or  granting  a  continuance  rests  in  the  sound 
discretion  of  the  court  to  whom  the  application  is  made. 
11  Cal.  31 ;  33  id.  166. 

This  court  cannot  review  this  discretion,  unless  it  was 
grossly  abused.  The  court,  as  appears  of  record,  upon  the 
application  of  appellant,  granted  a  continuance  for  one 
term  for  the  purposie  of  allowing  appellants  to  procure  the 
testimony  of  the  very  witnesses  named  in  this  application. 
One  of  these  witnesses,  and  the  most  important  in  the  case, 
as  appears  by  the  decree,  had  been  duly  served  with  sum- 
mons in  this  case,  and  had  made  default,  and  in  law  con- 
fessed the  allegations  of  the  complaint.  A  court,  in  pass- 
ing upon  a  motion  for  continuance,  is  not  confined  to  the 
statements  in  the  affidavit,  but  can  take  into  consideration 
those  facts  which  are  within  his  judicial  knowledge  con- 
cerning the  condition  of  the  country  and  the  means  of  com- 
munication in  determining  whether  due  diligence  has  been 
used.  Taking  all  these  matters  into  consideration  we  can 
find  no  abuse  of  discretion. 

The  second  point  made  by  appellants  is,  that  the  lien 
should  be  set  aside,  for  the  reason  that  respondent  claimed 
a  lien  for  a  greater  amount  than  the  court  below  found  he 
was  entitled  to. 

This  court  held,  in  the  case  of  Mason  &  Duke  v.  Oer- 
maine^  that  a  claim  for  a  lien  for  a  greater  amount  than  a 
party  shows  himself  entitled  to  would  not  vitiate  the  lien, 
if  the  same  was  unaccompanied  by  any  fraud.  This  court 
cannot  infer  fraud  from  the  facts  presented  in  this  record. 
The  mere  fact  that  an  excess  was  claimed  as  a  lien  over 

Vol.  I. —44. 
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what  the  court  foand  the  respondent  entitled  to  is  not 
sufficient. 

The  case  of  Edgar  v.  SobLisbv/ry^  17  Mo-  271,  is  not  in 
point.  The  question  of  fraud  was  not  presented  in  that 
case.  All  that  the  court  then  decided  was,  that  where  it 
appears  on  the  face  of  the  pleadings  that  a  party  has 
claimed  a  lien  for  services  for  which  the  law  gives  no  lien 
in  the  same  notice  for  a  lien  for  services  for  wjiich  the  law 
does  give  a  lien,  and  in  the  notice  of  lien  an  amount  is 
claimed  in  solido^  and  no  items  specifying  the  amount  due 
for  each  service  on  demurrer,  the  court  will  give  judgment 
for  defendant,  for  the  reason  that  it  cannot  separate  the 
amount,  and  tell  what  is  a  valid  lien  and  what  not. 

It  appears  from  the  cases  cited  in  Houck  on  Liens,  that 
there  is  some  conflict  of  opinion  upon  this  point.  While 
we  are  fully  aware  that  the  statute,  giving  mechanics  and 
others  liens,  is  in  derogation  of  common  law,  and  provides 
an  extraordinary  remedy,  yet  it  is  a  remedial  statute,  and 
should  be  so  construed  as  to  further  the  object  intended. 
Under  our  statute  a  mechanic  can  claim  a  lien  for  services 
nnder  an  implied  contract.  If  the  strict  construction 
claimed  is  to  prevail,  then,  should  a  mechanic  fail  to  deter- 
mine  the  exact  amount  a  court  or  jury,  under  the  testimony, 
might  find  his  services  to  be  reasonably  worth,  his  lien 
would  fail.  It  appears  to  us  that  all  our  statute  requires 
is,  that  a  person  wishing  to  avail  himself  of  the  benefits  of 
it  should  honestly  state  his  account.  The  term,  "just  and 
true  account,"  does  not  necessarily  imply  more  than  this. 
Neither  does  "a  just  or  true  account"  imply,  necessarily, 
the  exact  account  a  jury  or  court  might  find  due  under  the 
contract.  The  case  of  Hoffman  et  ah  v.  Walton  et  al.^ 
cited  in  Houck  on  Liens,  as  a  case  decided  in  Missouri, 
gives  too  strict  a  construction  of  a  statute  similar  to  ours. 
In  the  case  of  implied  contracts  it  would  make  it  useless, 
and  afford  no  relief  to  those  it  was  intended  to  protect  If 
a  mechanic  should  make  a  mistake  in  addition,  and  claim 
one  dollar  more  than  he  was  entitled  to,  this  would  vitiate  his 
lien.    The  definition  of  '*  just  and  true  account,''  it  decide.'^^ 


1871.]  Travis  «.  McCormiok.  547 

in  effect^  to  be  an  exact  aooount  Considering  tlie  character 
of  this  statute,  securing  to  mechanics  and  others  liens,  and 
the  class  of  community  intended  to  be  protected  by  it,  this 
•construction  of  the  statute  may  be  said  to  stick  in  the  bark. 
Houck  on  Liens  says,  ^Hhat  in  States  where  a  lien  is  given  on 
an  implied  contract,  it  would  be  doubtful  whether  so  strict 
a  construction  would  be  given  as  in  Missouri."  We  can  see 
no  difference  in  principle  in  the  construction  of  the  statute, 
whether  the  claim  for  a  lien  was  on  an  express  or  implied 
contract.  Such  a  statute  should  be  strictly  pursued,  while 
it  should  be  liberally  construed. 

The  court  below  found  no  fraud  on  the  part  of  the 
respondent 

Judgment  of  the  court  below  affirmed. 

Judgment  afffrmed^ 


Tbavis  et  al.,  respondents,  t).  MoCobmiok,  appellant.* 

P1U.0XXGB— con/Kctifii;  eoidetioe.  The  judgmeiit  of  the  oonrt  below  wiU  not 
be  reversed  If  the  evidence  is  conflicting. 

MoRTOAOBB — 'ptr9(m.al  property — iemie  of  dttfgence.  It  is  a  mixed  qaestion 
of  law  and  fact  to  determine  the  issue  respecting  the  ase  of  due  diligence 
bj  the  mortgagee  of  personal  property  to  obtain  possession  of  the  same. 

MORTOAOEB — diligence — posseHsUm  of  property.  The  mortgagee  of  personal 
property,  who  makes  no  eifort  to  obtain  the  possession  thereof,  within  a 
month  after  the  maturity  of  his  debt,  does  not  use  the  diligence  that  is 
required  by  law. 

Appeal  from  the  Third  District^  Lewis  arid  Clarke  County. 

Thb  facts  appear  in  the  opinion  and  the  report  of  the  case 
at  the  January  term,  1870  {antCj  148).  The  action  was  tried 
by  the  court,  Symbs^  J. 

CHUMASBtfo  &  Chadwiok,  for  appellant 


•  Case  afiirmed.   IVopCt  T.JfetTonnCefc,  ante,  US.  afllrmed. 
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W.  F.  Sakdbbs  and  J.  J.  Williams,  for  respondents. 

The  only  question  presented  is,  the  sufficiency  of  the  dili* 
gence  used  by  respondents  to  secure  the  possession  of  the 
mortgaged  property.  The  statement  that  in  Illinois  a 
mortgagee  should  not  delay  one  or  two  days  is  an  illustra- 
tion and  not  the  assertion  of  a  principle.  Silence  might 
sometimes  be  wiser  diligence  than  many  inquiries.  Travel 
might  sometimes  not  be  diligence.  No  general  rule  can  be 
established.  The  situation  of  the  parties  and  the  facilities 
of  intercourse  must  be  considered.  Seed  v.  Eames^  19  HI. 
694 ;  Oas8  v.  Perkins,  23  HI.  383.  , 

If  the  facilities  for  finding  the  property  were  poor,  and 
for  hiding  it  absolutely  good,  if  l^al  proceedings  were  of 
no  probable  avail,  the  length  of  time  making  due  diligence 
would  be  modified.  The  court  below  found  that  due  dili- 
gence had  been  used.  Appellant  asks  that  this  finding  of 
fact  be  reversed.  Respondents  claim  that  there  should  be 
a  rehearing  on  the  ruling  in  this  case,  at  the  January  term, 
1870. 

Symes,  J.  This  was  an  action  for  the  possession  of  per 
sonal  property.  The  plaintifis  below  claimed  the  possession 
of  the  horse  in  dispute,  under  a  chattel  mortgage  executed 
to  them  by  the  vendors  of  defendant,  who  claimed  the  horse 
as  an  innocent  purchaser  after  the  debt  the  mortgage  was 
executed  to  secure  had  become  due,  and  contending  that  the 
plaintiff  did  not  take  possession  of  the  horse  or  use  dae 
diligence  to  obtain  possession  after  the  debt  became  due. 

The  case  was  tried  before  the  court  below,  and  judgment 
rendered  for  plaintiffs.  Motion  for  new  trial  overruled,  and 
appeal  taken  from  judgment  and  order  refusing  new  trial. 

The  only  question  presented  in  the  ease  is,  did  the 
respondent  use  such  diligence  as  the  law  requires,  or  due 
diligence  in  endeavoring  to  obtain  possession  of  the  horse, 
when  the  condition  of  the  mortgage  became  absolute.  Sec- 
tion 3  of  our  chattel  mortgage  law  provides  that  the  prop- 
erty may  remain  in  the  possession  of  the  mortgagor  until 
the  mortgage  becomes  due,  if  it  is  specified  in  the  mortgage 
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Tlii&  oourt  decided  in  this  case  when  brought  here,  on 
the  order  of  the  court  below,  sustaining  a  demurrer  to  the 
aoswer,  that  the  property  could  remain  with  the  mortgagor 
no  longer  than  the  time  when  the  condition  of  the  mortgage 
became  absolute,  and  that  the  mortgagor  must  use  due 
diligence  to  obtain  possession  of  the  property  immediately 
after,  and  referred  to  decisions  in  the  State  of  Illinois  to 
sustain  the  position. 

When  there  is  a  conflict  of  evidence,  this  court  will  pre- 
sume the  findings  of  tb»  court  below  correct,  and  will  not 
disturb  the  judgment,  although  it  app>ears  to  be  against  the 
weight  of  evidence  as  shown  in  the  statement 

But  in  this  case  the  question  of  diligence  is  a  mixed 
question  of  law  and  fact,  and  there  being  no  conflict,  but 
the  case  resting  entirely  aa  the  testimony  of  the  plaintiff^ 
we  must  see  if  his  testimony,  as  it  appears  in  the  statement 
on  motion  for  new  trial,  constitutes,  in  law,  such  diligence 
as  the  mortgagor  is  bound  to  use  as  against  innocent  pur- 
chasers, after  the  mortgage  becomes  due,  to  obtain  posses- 
sion of  the  property. 

Plaintifi',  Travis,  testified  that  when  his  book-keeper  noti- 
fied him  the  note  was  due,  he  inquired  of  several  persons 
as  to  where  the  horse  was ;  that  he  did  not  remember  who 
any  of  them  were;  that  the  horse  was  somewhere  about 
Helena ;  that  he  inquired  of  a  man  who  had  cattle  on  the 
Missouri  river;  did  not  recollect  when  the  note  became 
due ;  inquired  of  persons  who  knew  mortgagor,  and  was 
informed  he  had  gone  to  the  Musselshell ;  supposed  the 
horse  was  on  the  Missouri  river,  and  inquired  of  a  man 
living  there ;  that  this  was  all  the  search  he  made.  Saw 
horse  before  the  note  became  due,  but  not  after,  until  I  saw 
him  in  possession  of  defendant;  never  went  out  to  make 
search;  did  not  know  how  long  after  note  became  due 
before  I  made  inquiry.  The  debt  became  due  1st  of  May, 
1869,  and  the  defendant  purchased  the  horse  about  the  1st 
of  July. 

This  evidence  does  not  show  due  or  legal  diligence.  The 
plaintiff  testifies  it  might  have  been  a  month  before  he  made 
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any  Inquiry,  or  any  effort  to  get  possession  of  the  horse^ 
after  the  debt  became  due ;  that  he  did  not  make  any  search 
for  the  horse,  but  inquired  of  i)er8ons,  he  did  not  remembar 
who,  etc. 

The  Illinois  8U]»*eme  court  has  decided,  under  a  similar 
statute  to  ours,  that  neglect  of  one  or  two  days  to  take 
possession  after  mortgage  became  absolute,  when  property 
was  in  same  town,  would  defeat  title  as  against  an  innocent 
purchaser. 

If  the  evidence  in  the  statement  showed  that  plaintiff 
made  inquiry  as  soon  as  practicable  after,the  debt  became 
due,  and  learned  that  the  horse  was  at  Museelshell,  in  the 
Indian  country,  not  accessible  with  the  mortgagor,  it  might 
be  diligence  to  keep  a  look  out  for  the  property  until  it 
came  within  reach,  and  then  take,  or  endearor  to  take,  the 
possession  of  it.  The  law  only  requires  practicable  and 
due  diligence  under  all  the  circumstances  surrounding  the 
case.  The  evidence  in  the  statement  not  showing  this,  the 
case  is  reversed  and  remanded  for  new  trial. 

Jvdgmeni  reversed. 


Btobt  et  aL)  respondents,  v.  NowhAN  et  al.,  appellants 

Banksctptot — pr^arenoe  (o  ortdUor,    In  this  case  the  oonrt  found  that  a  flm 
had  oommitted  an  act  of  bankruptcy  by  g:ivinK  preference  to  a  creditor. 

Appeal  from  the  Third  District^  Lewis  and  OlarJce  Covmty. 

The  facts  appear  in  the  opinion  of  the  court  and  the  dis- 
senting opinion.     The  decree  was  rendered  by  Stmes,  J. 

Clagett  &  Dixon  and  E.  W.  Toole,  for  appellants. 
The  court  erred  in  sustaining  the  demurrer  to  the  amended 
answer,  which  set  out  an  attachment  issued  and  levied  b\ 
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respondent^  Stoiy,  for  his  debt  after  the  filing  of  the  peti- 
tion.  Such  a  proceeding  on  the  part  of  a  creditor  violates 
the  bankrupt  act.  §  89  of  Act ;  In  re  Princetony  1  Bankr. 
Beg.  178 ;  In  re  Cdemany  2  id.  172.  The  demurrer  ad- 
mitted the  truth  of  the  allegation.  The  creditor  wa3  thereby 
debarred  from  pro¥ing  his  debt^  and  if  he  could  not  prove 
his  debt,  he  could  not  maintain  his  petition. 

The  declarations  of  Stateler  to  different  persons,  concern 
ing  the  drawing  of  money  out. of  the  bank  of  appellants  by 
Stateler  and  others,  were  improperly  admitted.  Stateler  was 
the  ag^it  of  appellants  in  managing  their  business.  App^l" 
lants  were  bound  civilly  by  Stateler' s  acts  and  declarations 
as  to  matters  within  the  scope  of  his  authority,  and  no  fur- 
ther. He  could  not  commit  an  act  of  bankruptcy  for  ap- 
pellants. 1  Greenl.  Ev.,  §§  113, 114 ;  Story's  Agency,  §§  134r- 
136.    As  to  authority  of  cashier  of  bank.     Id.,  §§  114, 115. 

A  general  assignment  for  all  creditors  is  not  an  act  of 
bankruptcy,  Langley  v.  Perry ^  2  Bankr.  Reg.  180 ;  Sedg- 
vncJc  V.  Pldcey  1  id.  204 ;  1  Am.  Law  Times,  44. 

The  evidence  was  insufficient  to  support  the  findings  as  to 
the  preferred  payments  to  Stateler,  King,  and  Weir  &  Pope. 
The  decree  was  based  on  these  findings  and  facts.  These 
payments  were  made  by  Stateler  in  the  absence  of  appel- 
lants, and  without  their  knowledge,  consent  or  direction, 
and  were  never  ratified  or  confirmed  by  them.  Stateler  had 
no  authority  to  do  these  acts,  and  it  was  no  part  of  his  duty 
as  their  agent.  A  principal  is  never  liable  for  the  criminal 
acts  of  his  agent  unless  specially  authorized.  1  Pars,  on 
Cont  78;  Story's  Agency,  §  456;  VanderMU  v.  Richfoiond 
T.  Co.,  2  N.  Y.  479 ;  Clark  v.  MetrcpolUan  Bank,  3  Duer,  241. 

Our  bankrupt  act  in  involuntary  bankruptcy  is  in  the 
nature  of  a  penal  statute  and  must  be  strictly  construed. 
3  Pars,  on  Cont.  429 ;  Smith' s  Stat.  Law,  §§  738, 746.  All  the 
grounds  for  involuntary  bankruptcy  involve  fraud.  §  89. 
Mere  insolvency  is  not  of  itself  ground  for  involuntary 
bankruptcy.     Dorn  v.  CompUm,  2  Bankr.  Beg.  1^. 

The  intent  of  the  debtor  determines  the  question  of  fraud 
within  the  meaning  of  the  bankrupt  act.    An  act  is  not 
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fraudulent  unless  it  was  meant  to  be  so.  Lomgley  v.  Perry, 
2  Bankr.  Reg.  180 ;  Bump  on  Bankr.  128-182 ;  James  on 
Bankr.  163,  166-167. 

The  acts  of  Stateler  were  quasi  criminal  so  far  as  they 
might  be  acts  of  bankruptcy.  Appellants  never  authorized 
such  acts  and  knnw  nothing  of  their  commission  and  could 
not  intend  to  give  a  preference,  and  hence  could  not  com- 
mit an  act  of  bankruptcy. 

The  evidence  shows  ttmt  respondent,  Story,  consented  to 
the  assignment)  and  the  court  erred  in  not  finding  this  fact. 
He  isi  thereby  estopped  from  proceeding  in  bankruptcy,  or 
denying  the  legality  of  the  assignment.  In  re  SuTiderland, 
Law  Times,  78 ;  In  re  Schuyler^  2  Bankr.  Reg.  169 ;  In 
re  Whitmarey  Law  Times,  106 ;  .fip  parte  Sbray^  1  Bankr. 
Reg.  18, 

W.  F.  Sandbbs  and  Chumabkbo  ft  Ohadwiok,  for  re- 
spondents. 

The  demurrer  was  properly  overruled.  In  re  Schuyler^ 
2  Bankr.  Reg.  169. 

The  acts  of  respondent,  Story,  do  not  estop  him  from 
proceeding  in  this  case.  He  endeavored  to  get  the  property 
of  appellants  into  good  hands,  whence  it  would  be  forth- 
coming for  distribution  to  pay  creditors. 

Stateler  was  a  general  agent  about  a  particular  business. 
His  declarations,  while  properly  engaged  as  agent,  are  ad- 
missible as  part  of  the  res  gestcB. 

Bankruptcy  in  modern  days  is  not  regarded  as  involving 
the  turpitude  it  formerly  did.  The  bankrupt  law  is  no  more 
penal  or  criminal  than  an  attachment  law,  under  which 
property  is  taken  without  the  debtor's  consent.  Bank- 
ruptcy is  a  private  tort.  1  Bish.  Crim.  Law,  §§  392,  406. 
Making  preferred  payments  under  the  bankrupt  act  is  not 
declared  a  crime  or  punished.  1  Lead.  Grim.  Cas.  241. 
The  question  as  to  Stateler  binding  his  employers  crimin- 
ally does  not  arise  in  this  case. 

The  payments  were  made  to  Weir  &  Pope,  and  King  and 
Stateler  by  the  express  authority  of  appellants,  or  while 
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Stateler  was  acting  in  his  principal's  business.  Appellants 
are  liable  therefor  in  either  case.  1  Whart.  Crim.  Law,  154 ; 
1  Bish.  Ciim.  Law,  489,  440 ;  Hex  v.  Otttchj  Moody  &  M« 
438 ;  Gammamoealt/i  v.  Nichols^  10  Mete.  259. 

Stateler  required  no  authority  to  pay  depositors  in  the 
bank  of  his  employers.  1  Am.  Lead.  Gas.  569.  If  an  agent  is 
instructed  not  to  do  certain  acts  within  the  scope  of  his  gen- 
eral authority,  but  does  the  acts,  the  principsds  are  bound 
thereby.  DUpatch  L.  PcickeU  y.  BeUarwy  M.  Oo.y  12  N.  H. 
306^  233.  The  principal  is  held  to  the  duty  of  employing 
agents  that  will  obey  instructions.  A}>pellants  never  dis- 
avowed the  acts  of  Stateler  in  making  the  preferred  pay- 
ments. They  made  no  effort  to  get  back  the  money  that 
their  agent  paid  to  preferred  creditors. 

Wabbbn,  C.  J.  The  giving  of  preference  to  their  creditor 
Stateler,  to  the  amount  of  $30,000,  is  one  of  the  acts  of  bank- 
ruptcy found  by  the  judge  of  the  district  court.  This  was 
the  faot  sought  to  be  established  by  the  evidence  preserved 
in  the  record,  and,  in  determining  it,  all  the  evidence  con- 
cerning it  should  be  considered  together,  and,  so  consider- 
ing it,  I  am  compelled  to  the  conclusion  that  the  finding  of 
the  judge  in  this  particular  is  supported  by  the  evidence. 
It  is  unnecessary  to  review  the  other  findings.  The  finding? 
and  adjudication  of  the  judge  of  the  district  court  are 

affirmed. 

Jvdgment  affirmed. 

Kkowles,  J.,  dissenting.  This  proceeding  is  brought  to 
this  court  on  a  petition  for  a  review  of  the  adjudication  by 
the  Hon.  G.  G.  Symes,  Associate  Justice  of  this  court,  made 
while  holding  the  district  court  for  the  third  judicial  district, 
declaring  Nowlan  and  Weary  bankrupts. 

The  petifion  of  Story  and  Brad  way,  filed  herein,  makes 
various  allegations  of  acts  of  bankruptcy  committed  by 
Nowlan  and  Weary.  The  answer  of  Nowlan  and  Weary 
puts  in  issue  these,  allegations.  It  confesses  an  assignment 
of  all  their  property  to  one  Thompson,  and  from  him  to 

Vol.  I.— 46. 
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one  Corbin,  for  the  benefit  of  all  their  creditors,  and  avers 
that  the  same  was  done  mth  the  consent  of  petitioners, 
while  it  denies  that  the  same  was  done  with  the  intent  to 
hinder,  delay  or  defraud  their  creditors  or  to  defeat  the 
operation  of  the  bankrupt  act  To  constitute  this  general 
assignment  an  act  of  bankruptcy,  it  must  have  been  done 
with  one  of  these  intents.  In  support  of  this,  see  the  re- 
ported decision  of  Justice  Swayne,  in  Langly  v.  Perry^ 
S  Bankr.  R^;  180,  and  Thos.  Farrin  v.  John  Oraixford 
et  aZ.,  id.  181.  These  intents  are  facts  to  be  established  by 
the  evidence,  and  cannot  be  inferred  from  the  mere  fact  of 
such  an  asssignment.  I  am  well  aware  that  there  is  a  decis- 
ion adverse  to  this  view,  namely,  Langly  v.  Perry ^  1  Bankr. 
Reg.  155,  but  this  decision  is  evidently  the  very  one  which 
Justice  SwAYNE  reversed  in  the  same  entitled  case  above 
referred  to.  This  issue  cannot  be  treated  then  as  though  it 
was  admitted,  and  made  the  foundation  for  the  above  adju- 
dication. When  a  court  below  finds  that  a  defendant  haa 
committed  certain  specific  acts  of  bankruptcy,  upon  which 
it  evidently  based  its  adjudication,  and  which,  if  correctly 
found,  were  suflScient  to  warrant  the  adjudication,  it  will 
not  be  presumed  by  this  court  that  it  found  other  acts  than 
those  specified,  although  there  were  issues  presented  in  the 
pleadings  upon  such  other  actS;  Only  those  acts  then  are 
to  be  considered  that  are  specified  in  the  findings  of  the 
court.  If  the  evidence  did  not  warrant  the  court  in  finding 
that  Nowlan  and  Weary  had  committed  these  acts,  the 
judgment  of  the  court  below  must  be  reversed. 

The  first  finding  of  th(j  judge  was  to  the  effect  that  Now- 
lan and  Weary  had  committed  an  act  of  bankruptcy  in 
paying  to  their  clerk,  Stateler,  something  near  $30,000,  with 
the  intent  to  give  him  a  preference.  The  evidence  shows 
that  Nowlan  and  Weary  were  indebted  to  Stateler  in  about 
this  amount ;  that  he  was  the  cashier,  book-keeper  and 
teller  of  their  bank  at  Helena ;  that  at  the  time  of  this  pay- 
ment neither  Nowlan  or  Weary  were  present,  Weary  being 
at  Virginia  city,  and  Nowlan  at  the  Cable  mine ;  the  former 
one  hundred  and  twenty  miles  distant,  the  latter  some 
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eighty  miles.  The  only  evidence  offered  to  prove  that 
either  of  these  partners  had  directly  authorized  this  pay- 
ment was  the  testimony  of  one  Dunovan.  He  testified  that 
he  was  present  when  Stateler  paid  himself  out  of  the  fands 
in  the  bank,  and  that  at  that  time  Stateler  told  him  that  he 
had  an  understanding  or  agreement  with  Nowlan  and 
Weary,  that  in  case  of  a  crash  he  should  draw  out  sufficient 
to  pay  what  they  owed  him.  Counsel  for  defendants 
objected  to  this  testimony  of  Dunovan,  which  objection 
was  overruled,  and  to  this  ruling  defendants'  counsel  duly 
excepted.  It  is  contended  by  counsel  for  petitioners  that 
this  declaration  of  Stateler  was  part  of  the  res  gestae  of 
Stateler  taking  this  money  in  payment  of  himself.  The  res 
gestcB  of  a  transaction  is  something  that. was  said  or 
occurred  at  the  time  a  transaction  was  being  conducted, 
and  may  be  introduced  in  evidence,  when  the  same  is  the 
subject  of  controversy,  to  explain  or  throw  light  upon  it, 
but  the  res  gestce  of  one  transaction  cannot  be  introduced 
for  the  purpose  of  explaining  or  throwing  light  upon 
another.  As  to  another  transaction,  it  is  hearslay,  unless 
the  parties  to  be  affected  by  the  same  were  present  and 
acquiesced  therein.  This  evidence  could  not  be  introduced 
as  part  of  the  res  gestce  of  any  agreement  between  Stateler 
and  Nowlan  and  Weary  to  explain  or  throw  light  upon  the 
same.  In  considering  whether  or  not  Stateler  was  author- 
ized by  Nowlan  and  Weary  to  make  this  payment  to  him- 
self, the  point  to  be  considered  is,  whether  or  not  there  was 
the  agreement  named  by  Dunovan.  For  the  purpose  of 
establishing  or  explaining  any  such  agreement,  the  declara- 
tions of  Stateler,  so  far  as  they  affected  Nowlan  and  Weary, 
were  clearly  incompetent.  What  other  evidence  was  there 
presented  to  the  judge  to  warrant  him  in  finding  that  Now- 
lan and  Weary  had  ever  made  such  an  agreement  with 
Stateler  %  None,  save  that  Stateler  was  retained  in  the  employ 
of  Nowlan  and  Weary,  after  the  time  the  judge  found 
them  insolvent,  when  he  had  it  in  his  po  «rer  to  make  him- 
self a  preferred  creditor.  Such  evidence  is  not  sufficient  to 
warrant  the  finding  of  such  an  agreement,  although  it  may 
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be  a  strong  ground  of  suspicion  that  such  was  the  case.  A 
judge,  however,  cannot  act  upon  suspicions.  For  these 
reasons  I  do  not  think  the  court  below  was  warranted  in 
finding  any  such  agreement.  The  other  point  involyed  in 
the  discussion  of  this  finding  is,  as  to  whether  the  authority 
given  to  Stateler,  as  cashier,  book-keeper  and  teller  of  the 
bank  of  Nowlan  and  Weary,  was  sufficient  to  authorize 
him  to  make  a  payment  to  himself,  with  the  intent  to  give 
himself  a  preference.  This  point  is  inyolved  in  the  deter- 
mination of  the  other  two  findings  of  the  judge,  before 
whom  the  cause  was  heard,  and  will  be  discussed  in  con- 
nection with  them. 

The  second  finding  was,  that  Nowlan  and  Weary  had 
made  a  payment  to  one  King,  with  the  intent  to  give  him  a 
preference ;  and  the  third,  that  they  had  made  a  payment 
to  Messrs.  Wier  &  Pope,  with  the  intent  of  giving  them  a 
preference. 

The  evidence  shosvs  that  Stateler  went  to  King,  and  also 
to  Wier  &  Pope,  and  told  them  that  there  was  about  to  be 
trouble  at  the  bank  and  that  they  had  better  come  and 
draw  out  what  money  they  had  therein,  which  they  accord- 
ingly did.  Undoubtedly  if  Nowlan  and  Weary  are  bound 
by  these  acts  of  Stateler,  the  court  was  warranted  in  adju- 
dicating them  bankrupts,  for  it  is  evident  Stateler  intended 
to  give  these  persons  a  preference.  It  is  not  contended  that 
Nowian,  and  Weary  ever  gave  Stateler  any  direct  authority 
to  perform  these  acts,  or  ever  ratified  them  afterward.  It 
does  tot  appear  tliat  up  to  the  time  of  this  trial  Nowlan 
and  Weary  had  any  knowledge  of  the  manner  in  which 
these  payments  were  made.  Neither  of  them  were  at  Helena 
at  the  time  the  same  were  made.  This  brings  us  to  the  con- 
sideration of  the  authority  possessed  by  Stateler,  as  book- 
keei)er,  cashier  and  teUer  of  appellants'  bank.  In  general, 
it  may  be  said,  that  the  law  presumes  that  an  agent  has  all 
the  authority  necessary  for  conducting  the  business  intra  sted 
to  him,  and  unless  some  notice  is  given  to  the  person  deal- 
ing with  such  agent  of  a  limitation  in  this  authority,  the 
principal  will  be  estopped  from  denying  it  in  any  contest  be- 
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tween  him  and  such  person,  where  the  latter  will  be  sab 
Jected  to  any  loss  if  the  former  was  permitted  to  deny  this 
authority.  Was  the  business  intrusted  to  Stateler  of  such 
a  nature  as  to  authorize  liim  to  commit  the  acts  of  bank- 
ruptcy specified  in  the  findings  of  the  court  1  Stateler  had 
authority  undoubtedly  to  pay  all  checks  that  were  pre- 
sented to  that  bank  in  the  due  course  of  business.  Such 
payments  as  these,  howeyer,  do  not  constitute  acts  of  bank- 
ruptcy. If  so,  then  the  payment  of  any  check  by  a  bank, 
or  any  sum  by  any  person,  being  at  the  time  insolvent, 
would  be  an  act  of  bankruptcy.  Payments  to  constitute 
acts  of  bankruptcy  must  be  made  with  the  intent  of  giving 
a  preference,  or  in  other  words,  the  payments  must  be  such 
as  amount  to  an  attempt  by  the  person  making  them  to 
parcel  out  his  effects  among  certain  of  his  creditors,  leaving 
the  debts  of  the  balance  unprovided  for.  They  are  pay- 
ments made  for  the  purpose  of  defeating  one  of  the  princi* 
pal  objects  of  the  bankrupt  act,  namely,  the  general  distri- 
bution of  the  assets  of  a  bankrupt  among  all  his  creditors. 
Now,  such  payments  as  these  are  not  within  the  usual  scope 
of  the  business  of  a  banking-house.  Such  payments  are 
prohibited  by  law  since  the  passage  of  the  bankrupt  act, 
and  it  will  not  be  implied  that  an  agent  has  the  authority  to 
violate  the  provisions  of  law.  It  w^-s  not  then  within  the 
scope  of  the  business  of  Stateler  to  make  payments  with  the 
intent  to  give  a  preference  to  the  parties  named.  Hilliard 
on  Bankruptcy  lays  down  this  rule :  One  cannot  commit  an 
act  of  bankruptcy  by  the  conduct  of  his  agent  unknown 
to  him.  See  Hill,  on  Bankr.  24.  In  looking  over  the 
list  of  acts  that  constitute  a  man  a  bankrupt,  it  will  be 
readily  seen  that  it  would  be  impossible  to  bind  a  principal 
by  such  acts  of  his  agent  without  specific  authority.  It 
will  be  observed  that  many  of  the  acts  which  make  a  man 
liable  to  be  adjudged  a  bankrupt  involve  some  wrong  in- 
tent. To  make  a  principal  liable  for  the  intent  with  which 
his  agent  may  do  any  act,  it  appears  to  me  would  be  hold- 
ing him  to  too  strict  a  liability.  In  general,  I  should  say, 
that  a  court  in  bankruptcy  could  only  inquire  as  to  the  in , 
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tent  of  the  principal  in  authorizing  his  agent  to  perform  the 
act  complained  of^  and  that  the  intent  of  the  agent  could  in 
no  way  be  considered.  It  may  be  observed  upon  this  point, 
that  the  same  rule  should  not  prevail  in  bankruptcy  as 
where  a  principal  contracts  through  an  agent.  In  the  latter 
case  the  principal  is  bound  by  the  apparent  authority  of  his 
agent.  In  the  former  he  should  be  bound  only  by  the  actual 
authority  given  his  agent.  The  reason  for  the  rules  in  estop- 
pel should  not  apply  in  bankruptcy  upon  this  subject 

It  does  not  appear  that  Story  actually  obtained  any  pref- 
erence by  means  of  his  attachment  process.  From  the 
answer  of  defendants  I  understand  the  law  to  be  that  a 
party  is  prohibited  only  from  proving  his  debt  when  he  has 
actually  obtained  a  fraudulent  preference.  It  may  also  be 
doubted  whether  the  defendants  could  raise  this  point,  for 
if  Story  and  Brad  way  actually  have  obtained  a  fraudulent 
preference,  Nowlan  and  Weary,  must  have  suffered  it,  and 
hence  do  not  possess  clean  hands  themselves,  and  courts  of 
equity  will  not  allow  parties  to  set  up  as  a  defense  a  fraud 
which  they  have  participated  in.  The  denial  of  the  right 
to  prove  a  claim  by  a  person  who  has  obtained  a  fraudulent 
preference  is  a  matter  that  the  other  creditors  can  take  ad- 
vantage of  after  the  adjudication  of  bankruptcy. 

The  court  below  did  not  find  upon  the  issue  as  to  whether 
Story  and  Bradway  had  consented  to  the  assignment  of 
Nowlan  and  Weary  to  Thompson,  and  from  Thompson  to 
Corbin,  nor  upon  the  issue  as  to  whether  this  assignment 
was  made  with  the  intent  of  defeating  the  operation  of  the 
ban&rupt  act    This  court  will  not  determine  these  issues. 
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<«m  are  married. 

jjLW — evidence  of  fornication — iJinnxarried,    A  partj,  who  has  been 

"^ed  for  the  orime  of  fornication,  cannot  be  convicted  unless  it  is  alleged 

iroved  that  he  was  unmarried  at  the  time  specified  in  the  indictment. 

knotoledge  of  facts — vei'dict    A  juryman  must  render  his  ver- 

"^aooording  to  the  testimony  legally  produced  in  open  court  at  the  trial, 

dkregurd  his  private  knowiedge  or  ballef  • 
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Appeal  from  the  Third  District^  Lewis  wnd  Olarke  (Jaunty. 

Whitoomb  was  tried  by  a  jmy  in  March,  1871,  before 
Wabben,  J.,  and  found  guilty  under  an  indictment  drawn 
upon  the  following  statute :  ^^Any  man  and  woman  who 
Bball  live  together  in  an  open  state  of  adultery  or  fornication, 
shall  be  indicted,  and,  on  conviction,  shall  be  fined  in  any 
sum  *  *  *  or  imprisoned''  ♦  ♦  ♦  .  Crim.  Prac. 
Act,  §  127 ;  Acts  1865,  208. 

The  facts  are  stated  in  the  opinion. 

W.  F.  Sakdebs  and  Lawbbnoe  ft  Hedges,  for  appol 
lant 

Only  one  day  is  named  in  the  indictment  as  the  day  of 
the  commission  of  the  offense.  No  single  instance  of  forni- 
cation would  support  the  indictment.  2  Bish.  on  Grim.  Law^ 
§§  26,  28 ;  ComTTumweaUh  v.  TtibhSy  1  Gush.  2.  A  living 
together  one  day  in  an  open  state  of  fornication  would  not 
complete  the  offense  charged  in  the  indictment.  The  prose- 
cution having  selected  a  certain  day,  must  confine  the  evi- 
dence to  that  date.     CommonweaUh  v.  Wood^  4  Gray,  13. 

The  offense  charged  is  made  up  of  a  series  of  acts.  Evi- 
dence was  admitted  tending  to  show  that  defendant  was 
guilty  on  other  days  than  that  specified.  Time  enters  into 
the  essence  of  this  offense  and  fixes  its  identity.  Com- 
TnonweaUh  v.  Adams^  4  Gray,  27  ;  CommonweaUh  v.  Pray^ 
13  Pick.  364 ;  Comm^onwealth  v.  Briggs^  11  Mete.  573  ;  Ckmy^ 
mmiweaUh  v.  Mwell^  1  Gray,  463 ;  ComrrionweaUh  v.  Per- 
ley^  2  Gush.  559  ;  Roscoe  on  Grim.  Ev.  84.  How  can  appel- 
lant defend  himself  by  this  judgment  on  his  plea  of  former 
conviction  % 

The  instructions  of  the  court  respecting  the  proof  of  the 
unmarried  condition  of  appellant  were  erroneous.  The 
jury  were  allowed  to  form  their  opinion  on  material  fbot» 
without  evidence. 

J.  A.  JoHisrsTOisr,  District  Attorney,  Third  District,  and  J. 
H.  Shobeb,  for  respondent. 
The  offense  charged  may  be  charged  as  committed  on  a 
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day  named.  No  oontinaando  is  neoessary.  The  living  to- 
gether, as  set  forth  in  the  indictment,  was  a  question  of  fact 
for  the  jury.  2  Bish.  on  Crim.  Pr.,  §§  24, 29 ;  Eimqn  v.  Staie, 
7  Mo.  244. 

Wade,  C.  J.  This  case  is  here  upon  appeal  from  the 
judgment  and  verdict  in  the  court  below,  and  from  the 
order  overruling  a  motion  for  a  new  triaL 

This  is  an  indictment  for  fornication,  drawn  upon  the  one 
hundred  and  twenty-seventh  section  of  the  ''Act  concerning 
crimes  and  punishments,-'  Statutes  1865,  p.  209,  wherein  it 
is  alleged  that  on  the  20th  day  of  January,  1869,  at  the 
county  of  Lewis  and  Clarke,  the  defendants  Edward  Whit- 
comb  and  Catharine  Durgen  did  then  and  there  unlawfully 
live  together  in  an  open  state  of  fornication,  •  the  said  Whit- 
comb  being  then  and  there  a  single  and  unmarried  man,  and 
the  said  Durgen  being  then  and  there  a  single  and  unmar- 
ried woman. 

This  was  the  separate  trial  of  the  defendant  Whitcomb, 
Among  the  errors  complained  of,  as  shown  by  the  record, 
are  the  following : 

1.  The  refusal  of  the  court  to  give  the  following  instruc- 
tion to  the  jury,  asked  for  on  behalf  of  the  defendant: 
"The  jury  are  instructed  that  it  devolves  upon  the  prose- 
cution to  prove  every  material  allegation  necessary  to  con- 
stitute the  crime  charged ;  that  it  is  a  material  point  to 
prove  that  the  parties  charged  were  not  intermarried ;  and 
that,  in  the  absence  of  any  testimony  upon  that  point,  the 
jury  cannot  presume  that  the  defendants  were  associating 
unlawfully." 

2.  The  giving  of  the  following  instruction  to  the  jury, 
asked  for  by  the  prosecution :  "That  it  devolves  upon  the 
prosecution  to  prove  every  material  allegation  necessary  to 
constitute  the  crime  charged  ;  that  it  is  a  material  point  that 
the  jury  should  believe  that  the  parties  charged  were  not 
intermarried,  and,  if  there  is  a  reasonable  doubt  upon  that 
point,  the  jury  cannot  presume  that  the  defendants  were 
associating  unlawfully,  in  case  there  is  evidence  sufficient 

Vol.  L— 46. 
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to  raise  a  reasonable  doubt  in  the  mind  of  the  jury  upon 
that  point.'- 

It  was  necessary  to  aver  in  the  indictment,  and  to  prove 
xipon  the  trial,  that  the  defendant  was  single  and  unmarried ; 
for  the  meaning  of  the  term  '^  fornication"  is  the  carnal  and 
illicit  intercourse  of  an  unmarried  person  with  the  opposite 
sex.  It  is  impossible  for  a  married  man  and  a  married 
woman  to  commit  fornication.  Unlawful  sexual  intercourse, 
and  open  and  unlawful  living  together  of  a  married  man . 
and  married  woman,  or  where  either  are  married,  and  thus 
have  intercourse  or  live  together,  is  adultery ;  and  the  same 
state  of  facts  existing  between  unmarried  persons,  man  and 
woman,  is  fornication. 

We  have  carefully  examined  the  record  of  evidence  and 
testimony  in  this  case,  and  we  find  that,  upon  the  trial  of 
this  case,  there  was  no  testimony  offered  or  received,  show- 
ing, or  tending  to  show,  that  these  defendants  were  not 
married  at  the  time  the  crime  is  alleged  to  have  been  com- 
mitted. 

If  they  were  living  together  in  an  open  and  notorious 
manner,  it  would  be  but  a  reasonable  presumption  to  pre- 
sume that  they  were  so  living  lavrfally  and  as  they  had  a 
right  to  do,  and,  in  the  absence  of  any  proof  to  show  that 
they  were  unmarried,  a  conviction  for  fornication  ought  to 
be  impossible.  Even  the  married  condition  of  either  of  the 
parties  would  change  the  nature  of  the  crime,  so  that  the 
married  or  unmarried  condition  of  these  defendants,  or 
either  of  them,  was  a  most  material  inquiry  upon  the  trials 
and  the  absence  of  any  proof  upon  the  subject  renders  a 
conviction  legally  impossible. 

The  foregoing  instruction  asked  for  and  given,  on  behalf 
of  the  prosecution,  is  inherently  wrong.  It  will  be  observed 
that  it  authorizes  the  jury  to  form  an  opinion  as  to  the 
married  or  unmarried  condition  of  these  defendants,  from 
their  own  knowledge  and  belief,  in  the  absence  of  any  tes- 
timony on  the  subject. 

It  is  an  old  and  familiar  doctrine  that  juries  must  hav^ 
:>r  form  no  belief,  except  what  they  believe  from  the  testi* 
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mony  produced  before  them  at  the  trial.  Any  other  rule 
would  destroy  this  guardian  of  our  rights  and  liberties — 
the  trial  by  jury.  The  jury  must  believe  from  the  testi- 
mony, legally  produced  before  them  in  open  court,  and 
from  that  alone ;  and  any  instruction  of  the  court  that  per- 
*  mits  the  piivate  belief  or  private  knowledge  of  a  juryman 
to  sway  his  findings  or  his  judgment  is  wrong  and  beyond 
remedy. 
The  judgment  of  the  court  below  is  set  aside,  and  a  new 

trial  granted. 

ExceptUms  sustained. 


SiKONTON,  respondent,  v-  Kelly  et  al.^  appellants. 

PaAoncs  —  toMng  of  exceptions  —  presumption  of  time  and  manner.  Thli 
oonrt  will  prwame  that  exceptions  were  taken  at  the  proper  time,  and  in 
the  proper  manner,  if  the  record  shows  that  a  party  ** duly  excepted*'  to 
the  refusal  of  the  court  below  to  give  instructions. 

pBAoncK — general  exception  not  regarded,  A  general  exception  which  does 
not  point  out  the  particular  error  complained  of  will  be  disregarded  if  a 
part  of  the  instructions  is  correct. 

EfvrDEXCB — proof  of  special  contract.  A  party  who  brings  an  action  upon  a 
special  contract  cannot  recover,  if  he  does  not  establish  the  contract,  as 
alleged  In  his  complaint,  and  prove  ttiat  he  has  complied  with  its  terms. 

Appeal  from  the  Third  District^  Levna  and  Clarke  County. 

SiMOKTOK  brought  this  action  in  April,  1870,  to  recover 
$960,  and  interest,  and  have  a  decree  for  the  sale  of  certain 
premises.  The  case  was  tried  in  April,  1870,  in  the  district 
court,  Symes,  J.,  and  the  jury  returned  a  verdict  for 
Simonton.     The  facts  are  stated  in  the  opinion. 

E.  W.  &  J.  K.  Toole,  for  appellants. 

The  evidence  and  verdict  show  that  respondent  did  not 
perform  the  conditions  of  the  contract  on  his  part.  The 
oonrt  instructed  the  jury  to  find  upon  a  quantum  meruit. 
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This  was  error.  The  court  refused  to  instruct  the  jury  that 
they  could  not  find  for  respondent,  except  they  found  a 
contract  as  charged.  A  party  cannot  sue  upon  a  special 
contract,  and  recover  upon  a  quantum  meruit 

Chumasebo  &  Chadwick,  for  respondent 
No  exceptions  are  saved  to  the  instructions  except  a  gen- 
eral one  to  all.  This  court  cannot  notice  such  exceptions. 
The  errors  assigned  in  appellant's  brief  are  not  set  forth  in 
his  motion  for  a  new  trial,  and  cannot  be  assigned  for  the 
first  time  in  this  court. 

The  question  at  issue  related  to  the  contract  between  the 
parties  as  stated  in  the  complaint.  The  evidence  was  con- 
flicting, but  the  jury  determined  the  issue  in  favor  of 
respondent. 

• 

Knowles,  J.  This  is  an  action  to  foreclose  a  mechanic's 
lien.  The  fact  as  to  the  amount  due  the  plaintiff  was  sub- 
mitted  to  a  jury. 

The  complaint  contains  the  following  averment :  •'  Plain- 
tiff alleges  that  from  the  20th  day  of  June,  A.  D.  1869,  to 
the  15th  day  of  August,  at  the  special  instance  and  request 
of  the  said  defendant  Henrietta  Kelly,  and  by  virtue  of  an 
agreement  and  contract  made  with  her,  this  plaintiff  fur- 
nished materials  and  performed  labor,  which  said  agree- 
ment amounted  to  the  sum  of  $1,500,  and  was  reasonably 
worth  said  amount.'' 

From  this  averment  there  might  be  some  doubt  whether 
the  plaintiff  intended  to  declare  on  a  special  contract  or  on 
a  quantum  meruit  The  deifendant,  in  her  answer,  puts  in 
issue  this  allegation  as  though  it  was  an  averment  on  a 
special  contract.  The  only  testimony  offered  by  the  plain- 
tiff upon  this  issue  is  as  follows : 

"I  agreed  with  her  to  furnish  all  the  carpenter  work, 
painting  and  glazing  for  her  building  for  the  sum  of  $1,600. 
She  agreed  to  this,  and  it  was  further  agreed  that  she  should 
pay  this  by  the  15th  of  August,  1869.  and,  if  she  failed  tc 
pay  at  this  time,  then  was  to  pay  interest  thereon." 
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This  was  evidence  given  by  the  plaintiff  himself.  No 
evidence  whatever  was  introduced  to  show  the  reasonable 
value  of  the  labor  and  materials  furnished.  The  second 
instruction  given  by  the  court  reads  as  follows : 

*^This  is  an  action  to  prove  an  express  contract  for  labor 
and  materials  furnished  by  plaintiff  to  the  defendants,  and 
if  the  juiy  find,  from  the  evidence,  that  plaintiff  has  com- 
plied with  his  contract,  he  is  entitled  to  recover  the  contract 
price  for  such  labor  and  materials  furnished,  deducting  ianj 
payment.'* 

Taking  the  allegations  of  the  complaint  and  answer, 
together  with  the  evidence  and  this  instruction,  and  the  con- 
clusion is  inevitable  that  this  was  treated  as  an  action  on 
a  special  contract. 

The  defendants  offered  the  following  instructions,  which 
were  refused : 

1.  "If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff made  a  special  contract  with  defendant  Henrietta  Kelly 
to  do  the  carpenter  work  upon  her  building,  and  that  plain- 
tiff failed  to  perform  said  work  according  to  the  terms  of 
his  contract)  then  they  wlQ  find  for  the  defendant.'' 

2.  "  If  the  jury  believe,  from  the  evidence,  that  there  was 
no  special  contract  between  plaintiff  and  defendant^  Hen- 
rietta Kelly,  they  will  find  for  defendant.'' 

8.  "  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff agreed  to  do  the  defendant  a  good  job  in  a  good  work- 
manlike manner,  and  that  the  job  done  is  not  a  good  job, 
or  done  in  a  good  workmanlike  manner,  they  will  find  for  the 
defendant." 

4.  "If  the  jury  believe,  from  the  evidence,  that  there-was 
a  contract  between  the  plaintiff  and  defendant^  Henrietta 
Kelly,  but  that  plaintiff  failed  to  carry  out  said  contract 
according  to  its  terms,  then  he  cannot  recover  fr^m  defend- 
ant upon  such  contract." 

"  Refused.    Others  given  upon  this  point." 

To  the  refusal  of  the  court  to  give  these  instructions  the 
record  shows  that  the  defendant,  by  her  counsel,  *'  duly  ex- 
cepted."    When  the  record,  as  in  this  case,  shows  that  the 
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rulings  of  the  court  were  duly  excepted  to,  this  court  must 
{^resume  that  the  exceptions  were  taken  at  the  proper  tinu^ 
and  in  the  proper  manner.  The  objection  uiged  by  re- 
spondents that  this  exception  is  too  general,  is  not  weU 
taken,  for  even  if  this  is  a  general  exception  then  the  que^ 
tion  presented  to  us  to  determine  is,  was  the  ruling  of  the 
court  in  refusing  any  of  these  instructions  proper  t  If  eveiy 
one  of  these  instructions  should  have  been  given,  then  the 
exception  is  sufficient  Courts  will  disregard  a  general  ex- 
ception only  when  it  does  not  point  out  the  specific  error 
complained  of,  and  it  appears  that  a  part  of  the  instruc- 
tions given  were  good.  We  hold  that  these  four  instruc- 
tions should  have  been  given,  and  the  exception  covers  these 
four  instructions  and  these  only. 

The  record  does  not  show  that  any  other  instruction  cov- 
ering the  point  presented  in  instruction  four  was  given  by 
the  court. 

The  defendant  introduced  evidence  to  show  that  the  plain- 
tiff failed  to  comply  with  the  contract  to  which  he  had  tes- 
tified, that  the  work  was  not  done  in  a  good  and  workman- 
like manner,  and  that  no  express  contract  had  ever  been 
entered  into  between  plaintiff  and  defendant,  and  these 
issues  were  presented  by  the  answer. 

It  is  a  well-established  principle  that  a  party  must  stand 
by  the  case  he  has  made  out  for  himself  in  his  pleadings 
and  proof.  If  a  party  sets  forth  a  special  contract  in  his 
complaint,  he  cannot  recover  unless  he  establishes  by  the 
proof  this  contract,  and  it  is  error  in  a  court  to  refuse  to 
instruct  a  jury  if  he  fails  to  establish  by  the  proof  the  con- 
tract he  has  alleged  he  cannot  recover.  So  if  a  parfy  sues 
upon  a  special  contract  and  it  appears  from  the  testiquony 
that  he  lui.s  failed  in  a  material  part  to  perform  this  con- 
tract on  his  part,  he  cannot  recover  thereon,  and  it  was 
error  to  refuse  to  instruct  the  jury  in  this  case  to  this 
effect.  These  four  instructions  asked  for  on  the  part  of  the 
plaintiff  were  directed  to  these  two  points.  They  were 
proper  issues  in  the  case,  and  testimony  had  been  given 
upon  them. 
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It  was  error  in  the  oourt  to  refuse  to  give  them,  and  one 
that  it  will  be  presumed  materially  affected  the  rights  of  the 
defendant 

Judgment  of  the  court  below  reversed  and  cause  re- 
manded. 

Exceptions  sustained. 

This  (»»e  was  before  the  oourt  at  the  August  term,  1873 
((Bee  page  483). 


PnrKBY,  respondent,  v.  Hebshfielb  et  al.,  appellants. 

pBAOTioa— •tateffidfit— apeo^  errori.  A  statement  on  a  motion  for  a  new 
trial  ia  sufficient  if  it  points  out  in  an  intelligent  manner  the  specific  errors 
relied  on  bj  the  appellant. 

PiiBAOiNQ — complaint  on  attachment  bond — aUegaiion — damages.  In  an  action 
against  the  sureties  on  an  attachnL^nt  undertaking  to  recover  the  damages 
caused  by  the  wrongful  suing  out  of  the  attachment  writ,  the  complaint 
must  allege  that  the  principal  has  not  paid  the  damages. 

Attachmbnt  iJin>BRTAKiNa~coT»£ract  of  sureties.  The  contract  of  the  sure- 
ties in  an  attachment  undertaking  is  in  the  nature  of  a  guaranty  that  the 
principal  will  paj  the  costs  and  damages  sustained. 

Appeal  from  the  Third  District^  Lewis  and  QlarJce  Oounty. 

PiNNEY  commenced  this  action  in  September,  1869.  The 
cause  was  tried  in  March,  1870,  by  a  jury,  that  returned  a 
verdict  for  Pinney  for  $1,300,  The  court,  Stmes,  J.,  over- 
ruled the  motion  for  a  new  trial. 

The  facts  appear  in  the  opinion. 

W.  P.  Sakdebs,  for  appellant. 

The  complaint  should  allege  a  breach  of  the  undertaking, 
that  Whltlatch  did  not  pay  the  damages.  1  Chitty'  s  PI.  333  ; 
Hayden  v.  Sample^  10  Mo.  216 ;  2  Sanders'  PL  181 ;  L<n)e  v. 
HedweU,  4  Blackf.  653 ;  Metcher  v.  Peoky  6  Cranch,  127 ; 
Hughes  v.  Smithy  5  Johns.  168 ;  Smith  v.  Jansen,  8  id. 
Ill ;  Potter  v.  Baoonj  2  Wend.  683 ;  JuUian  v.  Burgottj  11 
Johns.  6. 
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There  is  no  allegation  of  damages  that  would  enable  re- 
spondent  to  introduce  proof.  Appellants  agreed  that^  on 
the  happening  of  a  contingency,  Whitlatch  would  pay 
damages  sustained  by  reason  of  tiie  attachment  The  court 
extended  appellants'  liability  to  pay  respondent  his  costs, 
trouble  and  expense  in  defending  against  the  suit  Appel- 
lants never  assumed  this  liability.  In  these  respects  the 
complaint  was  fatally  defectire.  Stephen's  PL  146;  Kent 
V.  Snyder,  30  Cal.  666 ;  Oreen  v.  PcUmer,  16  id,  411 ;  Abbe 
T.  Marr,  14  id.  210. 

The  contract  of  a  surety  is  favorably  regarded  in  law. 
The  words  used  in  his  agreement  are  not  to  be  extended  be- 
yond their  clear  import 

The  following  authorities  were  referred  to  and  case»- 
therein  cited :  Sedgw.  on  Dam.  463,  466  ;  1  Estee's  PL  387 ; 
1  HilL  on  Torts,  422. 

H.  L.  Wabben  and  W.  E.  Oullen,  for  respondent 

The  statement  on  the  motion  for  a  new  trial  does  not 
specify  the  particular  errors  relied  on,  as  required  by  the 
statute,  and  must  be  disregarded.  Oiv.  Prac.  Act,  §  196 ; 
Harper  v.  Minora  27  Oal.  109  ;  Barret  v.  Tswksbury,  16  id. 
356 ;  Zeniih  G.  <fe  S.  M.  Co.  v.  Irmne,  32  id.  302 ;  Lone  v. 
Sierra  N.  L.  W.  &  If.  Go.,  id.  639 ;  Beans  v.  BrnanueUiy 
36  id.  121 ;  OalcbweU  v.  Oredey,  6  Nev.  260. 

All  that  remains  for  review  are  the  pleadings,  verdict  and 
judgment 

No  appeal  lies  from  an  order  overraling  a  demurrer. 
3  Estee's  PL  647 ;  Ford  v.  Datidy  13  How.  Pr.  198 ;  Ttnmg 
V.  Grundy,  6  Oranch,  61 ;  St.  Patd  Division  v.  Brown,  9 
Minn.  161. 

Appellants'  authorities  are  not  applicable.  They  refer  to 
common-law  actions  on  bonds  for  a  penalty  with  conditions, 
breaches  of  which  must  be  assigned  in  the  declaration. 
This  action  is  upon  a  statutory  undertaking,  executed  in 
pursuance  of  the  civil  practice  act,  which  is  peculiar  in  form. 
Civ.  Prac.  Act,  §  122. 

Whitlatch  should  have  been  principal  in  the  undertaking,. 
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and  appellants  oannot  take  advantage  of  his  failare  to  exe- 
cute it,  and  are  estopped  from  denying  its  sufficiency.  The 
undertaking  is,  that  ''if  the  defendant  recover  jadgment, 
the  plaintiff  will  pay,*'  etc.  llie  complaint  alleges  that 
defendant  "recovered  judgment*'  in  the  action  in  which 
the  undertaking  was  given.  The  undertaking  to  pay  costs 
and  damages  then  became  absolute  upon  appellants.  The 
averment  of  indebtedness  was  made  in  the  complaint,  and 
there  is  no  presumption  of  payment  which  it  is  necessary 
to  negative.  Payment  must  be  pleaded  and  proven  in  de- 
fense.   2  Whit.  Prac.  114. 

KkowleS,  J.  This  is  an  action  on  an  attachment  under- 
taking, to  recover  damages  occasioned  the  plaintiff  on 
account  of  the  vn'ongful  suing  out  of  said  writ  It  appears 
that  the  appellants  appeal  to  this  court  from  the  order  over> 
ruling  ^e  motion  for  a  new  trial,  and  from  the  judgment 
of  the  court  below. 

The  respondent  urges  that  there  is  not  such  a  specifica- 
tion of  errors  in  the  statement  on  a  motion  for  a  new  trial 
as  will  justify  this  court  in  considering  it 

The  statutes  of  this  Territory  provide  that  a  statement 
''shall  state  specifically  the  particular  errors  or  grounds- 
upon  which  he  intends  to  rely  on  the  appeal,  and  shall  con- 
tain so  much  of  the  evidence  as  may  be  necessary  to  explain 
the  particular  errors  or  groands  specified  and  no  more.^' 
See  Stat  of  1867,  p.  199. 

We  do  not  propose  to  lay  down  any  rules  which  shall 
prescribe  the  manner  in  which  these  errors  or  grounds^ 
upon  which  the  appellant  will  rely  for  a  reversal,  must 
api)ear.  So  that  they  are  pointed  out  specifically,  in  some 
intelligible  manner,  is  all  that  we  require.  The  statement^ 
however,  under  consideration  we  do  not  think  does  this, 
and,  hence,  hold  that  we  cannot  consider  the  same.  The 
appcial  from  the  judgment  brings  to  this  court  the  judgment 
roll. 

The  undertaking,  upon  which  this  action  was  brought^ 
reads  as  follows : 
Vol.  I.— 47. 
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"Know  all  men  by  these  presents;  That  we,  , 

as  sureties  for  James  W.  Whitlatoh,  do  undertake  in  the 
sum  of  five  thousand  four  hundred  dollars,  that  if  the  de- 
fendant in  the  action  of  Japies  W.  Whitlatoh  against  George 
M.  Pinney,  this  day  commenced  in  the  district  courts  third 
judicial  district  of  the  Territory  of  Montana,  sitting  in  and 
for  Lewis  and  Clarke  county,  shall  recover  judgment,  that 
the  said  Whitlatch  will  pay  all  costs  that  may  be  awarded 
said  Pinney,  and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment  in  said  action,  not  exceeding  the 
sum  aforesaid. 

"  Witness  our  hands  and  seals  this        day  of  June,  1869. 

"L.  H.  HERSHPIELD.     [L.  s.] 
"ALEX.  H.  BBATTIE.''  [l.  s.] 

The  complaint  in  this  action  does  not  state  that  the  said 
Whitlatch  had  not  paid,  or  refused  to  pay,  the  c^sts  and 
damages  sustained  by  the  plaintrff. 

The  appellants  demurred  to  this  complaint  for  this  reason, 
assigning  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Undoubtedly  the  appellants, 
in  this  contract,  made  themselves  liable  to  pay  the  costs  and 
damages  sustained  by  the  respondent,  in  case  the  said 
Whitlatch  did  not.  Their  contract  is  in  the  nature  of  a 
guaranty.  They  do  not  undertake  that  they  will  pay  all 
costs  and  damages,  sustained  by  respondent,  themselves, 
but  that  Whitlatch  will  pay  them. 

A  demand  on  the  principal  debtor,  and  a  failure  on  his 
part  to  do  that  which  he  Is  bound  to  do,  are  requisite  to 
found  any  claim  against  the  guarantor.    2  Pars,  on  Gont  29. 

In  the  case  of  Tarpey  v;  ShiUenberger  et  a?.,  10  Cal.  390, 
Baldwin,  J.,  says :  '^The  condition  of  the  undertaking  Ls, 
that  the  plaintiffs  in  the  suit  for  whom  the  sureties  under- 
took should  pay  all  damages  and  costs  that  should  be 
awarded  against  the  plaintiffs  by  virtue  of  the  issuing  of 
said  injunction  by  any  competent  court.  No  sufficient 
breach  is  averred;  since  it  is  not  allied  that  any  damages 
were  so  awarded.     The  sureties  are  entitled  to  stand  ofi  the 
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precise  terms  of  the  contract,  and  we  know  of  no  wa^  of 
extending  tbeir  liability  beydnd  the  stipulation  to  which 
they  have  bound  themselves." 

This  case  shows  that  the  complaint  must  allege  sufficient 
to  manifest  that  the  condition  upon  which  parties  to  an 
undertaking  were  to  become  liable  has  transpired.  We 
oan  see  no  difference  between  this,  where  parties  were  to 
become  responsible  in  the  event  that  their  principal  did  not 
perform  his  obligation,  and  in  the  case  where  persons  were 
to  become  liable  on  the  condition  that  another  person  did 
not  perform  his  duty  as  an  officer.  In  such  a  case  the 
authorities  are  abundant,  to  the  effect  that  the  complaint 
must  show  ,that  the  officer  has  not  performed  his  duty. 
This  Mlure  is  the  breach  of  their  contract,  and  must  be 
alleged. 

We  hold,  therefore,  that  it  was  necessary  for  the  respond- 
ent to  have  alleged,  in  his  complaint,  that  the  said  Whit- 
latch  had  not  paid  said  damages;  and,  hence^  the  court 
below  erred  in  overruling  the  demurrer  of  appellants. 

For  these  reasons  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded. 

Ea^cepUoTis  sustained. 


TsBBiTOBY  ox  rel.  IiABeEY,  appellant,  v.  Gilbbbt,  re- 
spondent. 


0K4TUTOBT  oomrrRUonoN  ~  act  rdtUing  to  inUrut  on  oauniy  toarranite— tti- 
donement  of.  Under  the  statute  entitled  **Aii  act  authorizing  oountj  com- 
minloners  to  pay  Interest  on  county  warrants,*'  approved  February  8, 1865, 
fhe  duty  of  making  the  indorsement,  *'  not  paid  for  want  of  funds  in  the 
treMUzy,"  on  the  warrant,  deyolyes  on  the  county  treasurer;  and  the 
oonrtt  by  a  writ  of  mandate,  can  compel  him  to  make  this  indorsement  at 
Che  time  the  party  was  entitled  thereto. 

om  ootmrr  wabbakts — no  indonemeni  dy  tretuurer.  The  ne^ect  of 
the  ooanty  treaaorer  to  properly  indorse  a  coun^  warrant  that  ha$  been 
duly  preaented  to  him  for  payment,  does  not  velease  the  county  from  iu 
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liability  to  paj  the  interest  authorized  by  the  statute,  and  the  court  wiH 
regard  the  indorsement  as  made,  because  it  should  have  been  made. 

Equitt  — maxim  applied  —  m^indarmut.  An  application  for  a  writ  of  mandate 
is  an  equitable  proceeding;  and  the  maxim  in  equity  that  ''equity  look» 
upon  that  as  done  which  ought  to  have  been  done,"  is  appUoaUe  to  this- 
case. 

Statutory  oonstbuction  —  **  not  paid  for  want  of  funds,"  It  was  the  iaten- 
tion  of  the  legislature  that  the  indorsement  "  not  paid  for  want  of  funds 
in  the  treasury,"  should  show  that  the  county  wtrrant  had  been  presented 
for  payment  at  a  certain  time,  and  that  payment  had  been  refused  for  want 
of  funds  in  the  treasury ;  it  was  not  intended  to  l>e  an  arbitracy  condition 
provided  for  the  sole  purpose  of  making  county  warrants  draw  interest. 

Statutort  corstruotion—  a^  rtUding  to  payment  of  county  tMrrafas>-act 
repealed.  The  act  entitied,  '*An  act  defining  the  duties  of  county  treas- 
urers, and  the  payment  of  county  warrants,*'  approved  November  19, 1867, 
provides  for  the  preservation  of  the  order  in  which  county  warrants  have 
been  presented  for  payment,  and  repeals  the  act  entitled  'VAn  act  author!^ 
iug  county  commissioners  to  pay  interest  on  county  warrants,"  approved 
February  8, 186&,  which  provides  for  a  different  means  of  preserving  such 
order. 

Appeal  from  the  Mrst  District,  Madison  Oaunty. 

JuDGMBNT  was  rendered  in  this  case  in  April,  1871,  by 
Murphy,  J.  The  warrant  that  was  the  subject  of  the  action 
was  bought  by  Largey,  February  16, 1869.  The  other  facts 
appear  in  the  opinion. 

Section  2  of  the  act,  approved  November  19,  1867,  is  as 
follows :  "It  shall  be  the  duty  of  the  several  county  treas- 
urers within  the  Territory,  to  keep  a  book  in  which  they 
shall  enter  all  county  warrants  of  their  proper  county  pre- 
sented for  payment)  in  the  order  in  which  they  are  presented^ 
giving  the  name  of  the  owner,  the  number  and  amount  of 
the  warrants,  and  they  shall  be  paid  in  the  order  in  whiob 
they  are  presented." 

H.  L.  Wabbsn,  for  appellant. 

The  demurrer  confesses  the  allegations  of  the  complaint 
The  payment  of  the  warrant  was  a  ministerial  act,  to  compel 
which  mandamus  was  the  proper  remedy.  Acts,  1866,  617, 
§  6 ;  Moses  on  Mandamus,  99 ;  OrandaU  v.  Amador  GovmJbyy 
20  Cal.  76 ;  Dana  v,  San  Francisco,  19  id.  486. 

The  statutes  relating  to  the  payment  of  the  warrant  were 
as  follows ;   Act  Feb.  8,  1865,  447 ;  Act  Nov.  19,  1867,  69  \ 
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Act  Jan.  14,  1869,  85.  These  statutes  are  to  be  construed 
together.    Smith  on  Stat.  law,  752. 

The  provision  of  the  act  of  1865,  as  to  the  indorsement 
of  words  on  order,  not  being  of  the  essence  of  the  thing  to 
be  done,  is  directory  and  not  mandatory.  Smith  on  Stat. 
Law,  792. 

The  direction  to  indorse  the  words  is  to  the  respondent, 
and,  if  he  fails  to  comply,  he  cannot  take  advantage  of  his 
own  wrong,  to  the  injury  of  appellant,  by  refusing  to  pay 
the  interest  for  that  reason.  The  warrant  was,  in  both  in- 
stances, presented  to  the  treasurer  for  payment,  and,  in 
de&ult  of  such  payment,  bore  interest  under  the  act  of  1865. 
Under  the  act  of  1865,  interest  ran  from  date  of  presenta- 
tion and  failure  to  pay ;  under  the  act  of  1867,  the  warrant 
was  payable,  with  the  interest,  in  the  order  of  registration. 
The  two  acts  do  not  conflict^  and  are  to  be  construed 
together. 

H.  N.  Blake,  district  attorney,  first  district,  for  re- 
spondent. 

The  writ  of  mandate  cannot  issue,  in  this  case,  if  respond- 
ent is  not  required  to  perform  an  act  which  the  law  si)ecially 
enjoins  as  a  duty  resulting  from  his  office.  Civ.  Prac.  Act, 
§§  442,  443 ;  People  v.  Romero^  18  Cal.  91 ;  CraridaM  v. 
ATfiadoT  Coimty^  20  id.  75. 

Bespondent's  duty  is  defined  by  law.  Acts  1865,  517, 
1118,  §§  6,  7.  He  cannot  pay  out  county  moneys,  except 
when  "  specified  provision"  is  made  therefor  by  law. 

The  only  law  allowing  interest  on  county  warrants  is  the 
act  of  February  8,  1866,  p.  447.  Full  force  is  to  be  given 
to  every  word  thereof.  The  intention  is  clear.  San  Fran- 
Cisco  V.  BazeUy  5  CaL  171. 

The  law,  being  in  derogation  of  the  common  law,  must 
be  construed  strictly.  Appellant  cannot  recover  interest 
without  the  indorsement  "not  paid,"  etc,  Haun  v.  Hep- 
nolds,  11  CaL  19 ;  Bedls  v.  SwpervisorSj  28  id,  458-455. 

The  importance  of  this  indorsement  is  established  by 
decisions  in  California  under  a  similar  statute.     Taylor  v. 
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Brooks^  6  Cal.  382 ;  McDonald  v.  Bird^  18  id,  196 ;  Dajia 
V.  San  Francisco^  19  id.  486 ;  BeaU  \.  Swpervisors^  28  id. 
463 ;  Rose  v.  EstudiUo,  39  id.  273, 

The  transfer  of  the  warrant  from  Davis  to  Largey  gave 
Largey  no  rights  not  possessed  by  Davis.  Ferris  v. .  Ooar>ery 
11  Cal.  176. 

No  charge  of  neglect  is  made  against  the  first  treasurer 
by  Largey.  K  he  refused  to  indorse  the  warrant  a  writ  of 
mandate  would  compel  him  to  do*  so.  The  law  presumes 
tha^  all  officers  do  their  duty.  Bgery  v.  BucJumaUj  6 
Cal.  66. 

The  first  treasurer  indorsed  the  warrant  under  the  act  of 
November  19, 1867.  Acts  1867,  69.  Gilbert  cannot  be' sued 
if  another  treasurer  had  neglected  his  duty. 

■ 

Kkowles,  J.  This  is  an  action  of  mandamus  against  the 
respondent,  Dezell  Gilbert,  as  county  treasurer  of  Madison 
county,  to  compel  him  to  pay  interest  on  a  certain  county 
warrant  of  said  county,  which  it  is  alleged  he  has  refused 
to  do. 

It  appears  from  the  complaint  that  the  appellant  is  now 
the  owner  of  county  warrant  of  Madison  county  No.  1560^ 
dated  August  5,  1868,  for  $400.  That  on  the  6th  day  of 
said  August,  the  same  was  presented  to  one  A.  S.  Potter,- 
then  treasurer  of  said  Madison  county,  and  not  paid  by  him 
for  want  of  funds  in  said  county  treasury.  That  on  the  day 
of  said  presentment  for  payment,  the  said  Potter  made  an 
entry  in  a  book  kept  by  law  in  said  treasurer's  office  of 
the  name  of  the  then  owner  of  said  warrant,  the  number 
and  amount  thereof,  and  indorsed  thereon,  "registered 
August  6,  1868,  A.  S.  Potter,  County  Treasurer."  It  ap- 
pears further,  that  sufficient  money  had  come  into  the 
hands  of  the  said  Gilbert,  as  county  treasurer,  to  pay  said 
warrant  and  interest  thereon,  but  that  the  said  Gilbert  had 
only  paid  the  principal  of  said  warrant,  and  refused  the 
payment  of  any  interest.  The  respondents  filed  a  general 
demurrer  to  said  complaint,  assigning  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.    R^ 
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spondents  claim  that  the  complaint  is  radically  defective  for 
the  reason  that  it  does  not  show  that  on  the  said  warrant 
was  indorsed  *'  not  paid  for  want  of  funds  in  the  treasury." 
ThsJt  without  such  indorsement  said  warrant  does  not  bear 
interest.  The  statute  of  this  Territory  authorizing  the  pay* 
ment  of  interest  on  county  warrants  is  as  follows  : 

**  That  all  county  warrants  heretofore  drawn  or  that  may 
hereafter  be  drawn  by  the  proper  authorities  of  any  county, 
shall,  after  having  been  presented  to  the  county  treasurers 
of  the  respective  counties,  of  this  Territory,  and  by  them 
indorsed,  *  not  paid  for  want  of  funds  in  the  treasury,'  and 
from  and  after  said  date  of  presentment  and  indorsement 
shall  draw  interest  at  the  rate  of  ten  per  cent  per  annum." 

It  will  be  seen  that  the  duty  of  making  this  indorsement 
does  not  devolve  upon  the  owner  of  a  warrant  when  he  pre- 
sents the  same  for  payment,  but  upon  the  county  treasurer, 
to  whom  the  same  may  be  presented.  It  cannot  be  doubted 
bat  that  it  is  the  right  of  the  owner  of  a  warrant  on  present* 
ing  the  same  for  payment  to  have  indorsed  thereon,  *'not 
paid  for  want  of  funds  in  the  treasury."  And  we  do  not 
think  there  is  much  doubt  but  that  from  the  date  on  which 
he  was  entitled  to  this  indorsement  he  was  entitled  to  all  the 
rights  that  indorsement  would  give  him.  The  owner  of  a 
county  warrant  upon  the  refusal  of  a  county  treasurer  to 
make  this  indorsement  would  be  entitled  in  a  court  of  equity 
to  a  writ  of  mandamus  to  compel  the  said  treasurer  to  make 
the  same,  and  it  would  seem  that  such  court  ought  to  com- 
mand the  treasurer  to  make  the  indorsement,  bearing  date  at 
the  time  the  owner  of  the  warrant  was  entitled  to  the  same, 
.  otherwise  this  writ  would  not  be  a  complete  remedy  for 
the  wrong  suffered.  It  always  is  the  object  of  a  court  to 
give  the  relief  to  which  a  party  is  entitled  at  the  time  his 
cause  of  action  accrued.  The  owner  of  a  warrant  would 
hare  the  right  to  demand  of  a  treasurer  that  lie  should 
make  this  indorsement  bearing  date  at  the  time  he  should 
have  made  it.  An  owner  of  a  warrant  then  being  entitled 
to  interest  from  the  date  at  which  he  was  entitled  to  this 
indorsement  the  question  presented  is,  should  this  defend- 
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ant  l>e  compelled  to  make  payment  without  this  indorsement 
'*not  paid  for  want  of  funds  in  the  treasury,"  when  the 
evidence  is  in  his  possession  and  admitted  to  be  true  of  the 
time  when  the  righb  of  the  owner  accinied.  The  respondent 
is  a  fiduciary  agent  of  the  county,  the  same  as  the  former 
treasurer,  Potter.  The  interest  on  these  warrants  is  due 
from  the  county.  As  between  the  owner  of  this  warrant 
and  the  county,  the  right  of  the '  owner  is  complete.  He  is 
in  nowise  in  default,  but  the  county  through  its  officer.  If 
then  the  right  is  complete  against  the  county,  can  this  officer 
refuse  to  perform  its  obligations  when  the  same  is  within  his 
power  t 

This  is  an  equitable  proceeding,  and  the  maxims  in  equity 
applicable  apply.  It  is  a  maxim  of  this  jurisprudenoe  that 
equity  looks  upon  that  as  done  which  ought  to  have  been 
done.  Equity  will  thus  consider  where  a  party  has  a  right 
to  pray  that  the  act  be  done.  Story's  Bq.  Jur.,  §  64,  g^.  In 
this  case,  then,  as  the  appellant  was  undoubtedly  entitled 
to  insist  upon  this  indorsement  on  his  warrant,  and  as  the 
same  was  not  done  through  any  negligence  of  his,  but 
through  that  of  another  agent  of  the  corporation  of  which 
this  respondent  is  an  agent,  this  court  will  consider  this  ca^ 
as  though  this  warrant  had  been  properly  indorsed,  and 
hold  that  this  agent  must  be  compelled  to  perform  this  obli- 
gation of  his  principal.  As  to  the  objection  that  the  county 
by  law  was  to  be  liable  for  interest  only  from  the  date  of 
this  indorsement  and  upon  the  condition  that  it  was  made, 
we  have  to  say  that  if  we  must  in  this  action  look  upon  this 
indorsement  as  haying  been  made  because  it  ought  to  hare 
been  made,  the  condition  is  complied  with. 

We  have  treated  this  subject  thus  far  as  though  there  was 
no  doubt  but  that  it  was  the  duty  of  the  county  treasurers 
to  make  this  indorsement  In  no  other  statute  than  the  one 
under  consideration,  is  this  duty  enjoined,  and  in  this  only 
by  implication,  if  at  all.  Certainly  the  title  of  the  act 
which  is  as  follows:  "An  act  authorizing  county  commis- 
sioners to  pay  interest  on  court  warrants,'*  and  the  general 
scope  of  the  act  would  not  lead  us  to  suppose  that  it  intended 
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to  define  the  duty  of  county  treasurers  in  any  particular. 
Probably  the  legislature  intended  to  provide  in  some  othei 
act,  that  county  treasurers  should  make  this  indorsement 
when  a  warrant-holder  presented  the  same  for  payment 
This  would  seem  to  be  the  most  rational  view  of  this  sub- 
ject. If,  then,  it  was  not  the  duty  of  the  county  treasurer, 
by  law,  to  make  this  indorsement,  he  had  no  legal  right  to 
make  the  same,  and  a  warrant-holder  would  have  no  right 
to  demand  it  of  him.  Under  this  view,  then,  a  right  would 
be  given  to  warrant-holders,  upon  a  condition  they  would 
have  no  power  of  compelling  the  performance  of.  It  is  an 
ancient  maxim  that  the  law  will  not  compel  a  person  to  do 
that  he  cannot  perform.  When  an  estate  is  granted  to  a 
person  upon  a  condition  which  it  is  impossible  to  perform, 
the  condition  is  void,  and  the  estate  passes  without  the  con 
dition.  Broom's  Leg.  Max.  244.  So  with  any  other  right 
which  the  law  gives  upon  an  impossible  condition.  The 
condition  is  void  and  the  right  becomes  absolute.  Taking 
this  view,  the  right  of  the  relator  to  interest  is  complete 
without  the  indorsement 

If  it  is  admitted  that  this  statute  does  prescribe  a  duty  of 
county  trtesurers,  then  it  should  be  construed  in  pari 
materia^  with  every  other  statute  of  the  Territory  upon  the 
same  subject.  Section  8  of  the  statute  upon  county  treas- 
urers (see  Statutes  of  1865,  p.  618)  makes  it  the  duty  of 
county  treasurers  to  pay  county  orders  in  the  order  in  which 
they  are  presented.  The  only  provision  of  law  which  would 
make  it  the  duty  of  the  county  treasurers  to  make  any  record 
of  the  presentment  for  payment  of  county  warrants,  is  the 
provision  of  this  statute  providing  for  the  payment  of  inter- 
est It  may  be  observed,  then,  that  one  of  the  objects  of 
this  law  was  to  provide  a  means  of  preserving  the  order 
of  presentment  of  warrants  for  payment.  There  is  nothing 
in  tile  point  that  the  object  of  this  law  was  simply  to  require 
the  presentment  of  county  warrants  to  county  treasurers,  so 
that  this  indorsement  might  be  made,  in  order  that  they 
might  bear  interest  The  very  indorsement  ''not  paid  for 
want  of  funds'*  required  to  be  made,  shows  that  the  Dresent- 
VOL.  I.— 48. 
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ment  required  was  for  paymeut.  ^  The  view  of  this  statute 
we  have  now  taken,  if  it  does  define  duties  of  county  treas- 
urers, makes  it  consistent  with  a  reasonable  intention  on  the 
part  of  the  legislative  assembly.  To  say  that  the  object 
thereof  was  not  to  provide  for  an  indorsement  which  would 
show  that  the  warrant  had  been  presented  for  payment  at  a 
certain  time,  and  payment  refused  for  want  of  funds  in  the 
treasury,  but  simply  to  provide  an  arbitrary  condition,  and 
one  that  would  leave  no  utility  for  any  other  purpose,  in 
order  that  a  warrant  might  draw  interest,  would  be  incon- 
sistent with  any  reasonable  intention  on  the  part  of  said 
assembly. 

The  statute  of  1867,  defining  the  duties  of  county  treasu- 
rers, provides  also  for  this  very  thing  of  preserving  the 
order  of  presentment  of  warrants  for  payment ;  the  object 
of  the  former  act.  We  have,  then,  two  acts,  with  the  same 
object  in  view,  and  providing  diflferent  means  of  accomplish- 
ing it.  Where  this  is  the  case,  we  hold  that  the  latter  takes 
the  place  of  the  former,  and  renders  it  unnecessaiy,  or,  in 
other  words,  repeals  it. 

For  these  reasons,  the  Judgment  of  the  court  below  ie 
reversed  and  the  cause  remanded. 

JudgiTient  reversed. 


Campbell  et  al.,  respondents,  n.  Metcalf  et  al.,  appellants. 

IVJUVonoN— doma^etf/orloctMme.  In  an  aotioa  to  recover  tliedMiuigexmiiaad 
by  the  wrongfal  aoing  out  of  an  injonotion,  a  party  oan  recoyer  the  valae 
of  his  labor  for  the  time  he  was  compelled  to  remain  idle  by  being  restrained 
from  working  his  mining  ground. 

brjuvcnoN  soim^damaifes  not  reoovemNe— attorneys* /eo*  IiiAtalt  upon 
an  injunction  bond,  the  expenses  and  fees  of  attorneys  in  the  action  in 
which  the  writ  was  issued  cannot  be  assessed  as  damages  sustained  by  the 
wroDg^nl  granting  of  the  injunction. 

iwj  CTNCTiOK  BOND  —  damogeB  ~  i%9U9ame$U  and  appor«4otiiiieiii  by  juty  —  cMar' 
npjfs'  fees.    If  attorneys*  fees  are  paid  for  all  she  seryioes  rendered  in  an 
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aotlon,  inolading  those  performed  in  prooarinK  the  disaolotion  of  an  injunc- 
tion, the  party  claiming  damages  most  prove  the  amount  of  the  fees  that 
was  so  paid  for  procuring  the  dissolution  of  the  injunction.  A  Jury  oannov 
i4>portion  the  fees  paid  in  the  action  and  find  the  value  of  certain  serrioea, 
without  eridenoe  of  the  same. 
Pbaoticx — instructkma — issues.  The  court  should  not  give  instructions  which 
will  Cttoae  tiia  Jorj  to  consider  issues  on  which  no  evidence  baa  been  in* 
trodaced. 

Appeal  from  the  Third  District^  Meagher  County. 

Tris  action  was  tried  in  November,  1870,  before  Stmes, 
J.,  and  the  jury  returned  a  verdict  for  Campbell  and  other 
plaintiffs.  Metoalf  made  a  motion  for  a  new  trial,  which 
was  overruled  in  May,  1871,  by  Wade,  J.  The  fiuste  appear 
in  the  opinion. 

Chumaskbo  &  Chadwiok,  for  appellants. 

There  was  .no  evidence  showing  any  damages  beyond 
merely  nominal  damages.  Respondents  should  show  that 
xhey  had  tried  unsuccessfully  to  get  work.  They  must  show 
actual  damages  from  enforced  idleness.  There  was  no  evi> 
dence  that  respondents'  mining  ground  was  worth  any  thing, 
or  would  pay  wages.  The  ground  could  not  be  worked  on 
account  of  drainage.  The  work  contemplated  by  respond- 
<ents  would  have  been  useless.  Respondents  have  sustained 
no  damage  on  account  of  loss  of  time. 

The  only  attorneys'  fees  that  can  be  recovered  are  those 
that  were  paid  solely  on  the  motion  to  dissolve  the  irgunc^ 
tion.  The  only  evidence  shows  that  the  attorneys  were  paid 
for  their  services  in  the  whole  case.  The  injunction  was 
dissolved  as  a  matter  of  course  after  the  verdict.  The  jury 
could  not  render  a  verdict  for  any,  except  actual  damages. 

Shober  &  LowBY  and  W.  E.  Cullek,  for  respondents. 

The  verdict  will  not  be  disturbed  if  there  is  some  evidence 
to  sustain  it.  Where  there  is  no  certain  measure  of  dam 
ages,  the  verdict  will  not  be  disturbed,  except  for  prejudice, 
passion  or  corruption  in  the  jury.  Hill,  on  New  Trials,  432, 
1 3 ;  Km^atX  v.  Oearhart^  12  Osl.  48 ;  Bcuder  v.  MoKinla/y, 
16  id.  76 ;  Burnett  v.  Whitesides,  15  id.  36. 
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A  verdict  will  not  be  set  aside  because  the  jury  assessed 
higher  damages  than  the  court  would  have  given,  unless  the 
jury  were  actuated  by  improper  motives,  or  erroneously 
assessed  them.  Hill,  on  New  Trials,  434,  §  10 ;  436,  §  14- 
If  by  any  calculation,  which  the  evidence  will  reasonably 
support,  the  verdict  can  be  sustained  as  to  amount,  a  new 
trial  should  not  be  granted. 

Witnesses  testify  to  the  fa^ts,  and  the  question  of  damages 
is  left  to  be  assessed  by  the  jury  under  a  given  state  of  fkcts. 
Sedgw.  on  Dam.  694. 

The  instructions  were  sls  favorable  to  the  respondents  aa 
the  law  would  warrant. 

Knowles,  J.  This  is  an  action  on  an  injunction  bond  foi 
damages  occasioned  by  the  wrongful  suing  out  of  an  injunc- 
tion. It  appears  from  the  record  that  one  David  P.  Ban- 
kin  had  brought  an  action  to  recover  the  possession  of  a  cer- 
tain mining  claim  against  respondents.  That  as  the  said 
mining  claim  was  valuable  only  for  the  precious  metals  there- 
in contained,  and  in  order  to  prevent  any  judgment  he  might 
obtain  from  being  valueless  he  had  procured  a  temporary 
injunction  pending  the  action  restraining  respondents  from 
working  said  claim.  The  action  was  decided  in  favor  of  re- 
spondents. They  allege  that  by  reason  of  this  injunction 
they  were  compelled  to  remain  idle  for  a  certain  time,  that 
they  were  damaged  by  reason  of  the  filling  up  of  their 
drain  and  shaft  during  the  time  they  were  restrained  from 
working  the  same,  and  that  they  were  compelled  to  pay 
$1,000  attorney  fees  to  procure  the  dissolution  of  said  in- 
junction, and  that  they  were  otherwise  put  to  expense  and 
trouble.  For  all  of  these  causes  they  allege  their  damages 
to  be  $6,000. 

It  appears  from  the  testimony  presented  in  the  record  that 
respondents  were  idle  about  sixty  days,  that  the  value  of  the 
work  of  all  three  was  $18  per  day.  This  would  amount  to 
$1,080.  It  does  not  appear  what  amount  of  damages  respond- 
ents sustained  by  reason  of  filling  up  their  drain  and  shaft.  It 
appears  that  $1,000  was  paid  by  respondents  for  attorneys' 
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fees  in  the  action  which  inyolved  the  title  to  the  mining 
claim,  but  it  does  not  appear  what  portion  of  this  $1^000 
was  paid  for  procuring  the  dissolution  of  the  ii^ unction. 
It  appears  thej  spent  $100  in  going  to  Helena  to  procure 
counsel  in  this  action  about  the  title  to  the  mining  claim» 
but  what  proportion,  if  any,  was  spent  in  procuring  counsel 
to  dissolve  the  injunction  is  not  shown.  The  juiy  returned 
a  verdict  for  $1,250  damages,  and  judgment  was  entered 
against  appellant  for  this  amount 

The  attorney  fees  and  expenses  in  the  action  between 
respondents  and  Rankin  in  determiuing  the  title  to  mining 
ground  were  not  properly  chargeable  as  damages  for  the 
dissolution  of  the  injunction.  If  any  portion  of  these  at- 
torney fees  and  exp^oises  were  paid  for  that  purpose,  it  de- 
volved upon  the  respondents  to  show  what  portion.  As  they 
&iled  to  do  this  the  jtlry  were  not  warranted  in  finding  any 
damages  on  account  of  them.  The  verdict  of  the  jury  is 
clearly  erroneous  then  to  the  extent  of  $170. 

It  does  not  appear  to  us  that  the  jury  were  at  all  to  blame 
for  this  verdict,  but  the  court.  The  instructions  of  the  court 
are  such  that  without  much  doubt  the  jury  were  misled 
upon  this  matter.  The  following  are  among  the  instructions 
given  by  the  court : 

The  latter  portion  of  the  first  instruction  reads  thus  :  ''In 
estimating  such  damages  you  are  to  take  into  consideration 
a  reasonable  attorneys'  fee  in  procuring  the  dissolution  of* 
said  injunction." 

The  fifth :  ''Seasonable  counsel  fees  and  other  expenses 
necessarily  incurred  in  the  defense  of  the  injunction  suit  are 
recoverable  as  damages  in  an  action  on  the  injunction  bond.'' 

Second,  instruction  asked  by  appellants  : 

^'That  the  only  attorneys'  fees  that  can  in  a  case  of  this 
kind  be  recovered  as  damages  are  those  which  are  confined 
to  the  motion  to  dissolve  the  injunction  and  cannot  include 
those  for  the  trial  of  the  question  of  title  to  the  property  on 
the  merits  of  the  action." 

This  portion  of  the  instruction  was  given  and  the  following 
refused: 


J 
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'*  And  unless  the  jury  can  separate  the  two  branches  from 
the  evidence  they  will  not  be  justified  in  rendering  any  ver- 
dict for  damages  on  account  of  attorneys'  fees." 

Third  instruction  asked  by  appellants  and  refused  by  the 
court : 

''If  the  contract  relative  to  attorneys'  fees  was  to  pay  a 
sum  certain  for  the  whole  cas^,  including  the  trial  of  the 
merits,  the  motion  to  dissolve  the  injunction  and  in  all  courts, 
to  which  the  case  might  be  appealed,  the  jury  cannot  sepa- 
rate the  different  species  of  service  to  be  rendered  and  assess 
damages  upon  a  portion  of  the  same." 
•  Fifth  instruction  asked  by  appellants  and  given : 

"  The  jury  in  estimating  damages,  if  they  think  from  the 
evidence  that  any  have  been  sustained  by  plaintiflb  on  ac- 
count of  attorneys'  fees,  can  only  take  into  consideration 
such  as  were  necessarily  incurred  in  procuring  the  dissolu- 
tion of  the  injunction  and  do  not  include  attorneys'  fees  for 
the  trial  of  the  merits  of  the  action  or  any  subsequent  pro- 
ceedings, nor  can  the  plaintiffs  recover  for  any  more  attor- 
neys than  were  actually  necessary  to  procure  the  dissolution 
of  the  injunction." 

Taking  these  instructions  altogether  and  considering  the 
fact  that  there  does  not  appear  in  the  record  one  scintilla  of 
evidence  that  shows  or  seeks  to  show  what  proportion  of 
the  $1,000  attorneys'  fees  or  of  the  $100  expenses  were  prop- 
erly charges  as  damages  for  the  dissolution  of  the  injunc- 
tion, and  the  inevitable  conclusion  is  forced  upon  us  that  the 
court  left  to  the  jury,  as  though  they  were  a  committee  of 
experts,  the  novel  task  of  determining  without  evidence  or 
guides,  but  their  own  experience  and  judgments,  what  por- 
tion of  this  $1,000  attorney  fees  and  $100  expenses  should 
be  apportioned  as  legitimate  damages  in  procuring  the  dis- 
solution of  this  injunction.  This  was  a  duty  that  might 
well  perplex  and  confound  the  most  astute  expert  in  such 
matters.  Surely  it  was  not  the  proper  province  of  any  jury 
to  determine  such  a  matter.  As  there  was  no  evidence  tc 
show  how  much  money  had  been  paid  to  procure  the  disso- 
lution of  this  injunction  it  was  improper  for  the  oonrt  to 
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give  any  instructions  which  would  lead  the  jury  to  consider 
the  matter.  It  was  certainly  error  in  the  court  to  refuse,  as 
it  did  in  the  latter  portion  of  instruction  second  and  in  in- 
struction third  asked  by  appellants,  to  instruct  the  jury 
that  if  the  evidence  did  not  show  what  proportion  of  these 
attorney  fees  and  expenses  were  properly  chargeable  as 
damages  for  the  procuring  of  the  dissolution  of  the  ij^unc- 
tion,  they  could  not  find  any  damages  for  this  cau^. 

It  does  iKxl;  appear  but  that  the  $1,080  were  proper  dam- 
ages in  this  case. 

The  judgment  of  this  court  is  therefore  that  the  ordei 
overruling  a  motion  for  a  new  trial  be  reversed  and  the  judg- 
ment of  the  court  below  set  aside,  unles>s  respondents  shall 
remit  $170  of  their  judgment  and  pay  the  costs  of  this  ac* 
tion  since  the  rendition  of  the  verdict  by  the  jury. 

Judgn^eni  affirTned  in  part  and  rebersed  in  part. 


tfoFAKLAKD,  respondent,  v.  Gutteb  et  al.,  appellants. 


PMAfynam-^jtidgmenl  if  demurrer  U  UUgdUy  flied,  A  par^  who  withdrawi  lili- 
demurrer  to  a  verlfled  complaint,  and  obtaini  leare  to  file  an  ant wer  there- 
to at  a  oerbain  time^  oaaaoi  then  file  another  denwner ;  but  If  anotiier  de- 
mnrrer  is  filedt  the  ooart  majr  disregard  it  and  enter  judgment  for  the  want 
of  an  answer. 

PBOMI8BORT  NOTV — 8tiU  U  o  demand.  A  promissory  note  which  is  payable  ^  on 
demand,**  reqoires  no  other  or  prerlons  demand  tiiaa  the  commencement 
of  a  suit  thereon. 

PuBADiNO — eomplaint  —  aXUgation  of — ticcownit  stated.  A  complaint  contains  a 
sufficient  allegation  of  an  account  stated,  which  sets  forth  that  the  parties 
accounted  together  on  a  certain  di^y  of,  and  concerning  certain  work  and 
iBbotf  the  wages  due  therefor  and  the  amounts  paid  thereon,  and  that  it  was 
found  and  ascertained  that  there  was  due  the  plaintiif  a  certain  sum  which 
the  defendants  then  and  there  agreed  to  pay. 

FBJLOrtou-'ftndtnoe ^no  eoBoeptions  to  intersst.  This  oonrt  wUl  not  itt¥iew  th« 
computation  of  interest  In  the  judgment,  if  no  eicepiiom  ww»  pmgnl^ 
taken  to  the  findings  of  the  court  below. 


384  MoFarland  v.  Cutter.  T-^^K*  ^-i 

Appeal/ram  the  Third  District^  Lewis  and  QlarJce  Oouviy. 

In  March,  1871,  the  court,  Warbbn,  J.,  rendered  judg- 
ment in  favor  of  McFarland.  The  promissory  note,  set 
forth  in  the  complaint,  was  as  follows : 

"PoKT  Shaw,  M.  T.,  May  14, 1870. 

*'  On  demand,  we  promise  to  pay  Joseph  J.  MoFarland, 
five  hundred  and  fifty  dollars  for  value  received  ($660). 

"CUTTER  ft  TAYLOR." 

[Stamp.] 

The  other  fisrcts  appear  in  the  opinion. 

E.  W.  &  J.  £.  Toole,  for  appellants. 

The  court  erred  in  rendering  judgment  while  the  demurrer 
was  on  file  and  not  disposed  of. 

No  interest  could  be  recovered  on  the  note  sued  on.  If 
the  writ  was  a  demand,  interest  could  only  be  recovered 
from  the  date  of  the  commencement  of  the  suit. 

Chumasbro  &  Chadwiok,  for  respondent. 

The  first  demurrer  was  confessedly  bad.  The  second 
demurrer  was  frivolous,  and  should  have  been  treated  as  a 
nullity.  The  court  properly  entered  judgment  for  respond- 
ent.   Manning  v.  Tyler^  21  N.  T.  609. 

On  appeal  from  a  judgment  on  a  frivolous  demurrer,  the 
judgment  will  not  be  reversed  unless  the  court  is  of  the 
opinion  that  the  demurrer  should  be  sustained.  Voorhies' 
Code,  365,  g^  h. 

No  demand  was  necessary  on  the  note  before  suit  Story 
on  Prom.  Notes,  §  29 ;  Zeil  v.  DvJces^  12  Oal.  482 ;  Bell  v 
Sackett,  38  id.  409  ;  Byles  on  Bills,  499. 

Where  the  complaint  is  verified,  and  defendant  fails  to 
answer,  the  plaintiff  is  entitled  to  judgment  for  the  amount 
claimed  without  proof.  Tuolwrane  JR.  Co.  v.  PaitersoUy  18 
Cal.  415. 

Interest  is  recoverable  from  the  date  of  the  note.  Acts 
1865,  686,  §  2.    Any  error  in  computing  interest  should 
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have  been  corteoted  in  the  court  below.  Whitney  v.  B%bck* 
mm^  18  Cal.  686. 

'  Murphy,  J.  TIub  actioii  is  brought  to  recover  the  prin- 
cipal and  interest  on  a  promissory  note,  executed  by  defend- 
ants on  the  14th  of  May,  1870,  for  $660,  and  payable  to 
idaintiff  ^'on  demand;"  and  also  to  recover  a  balance  of 
1878  in  fkyor  of  ptadntiff,  on  an  account  stated  between 
plaintiff  and  defendants  on  the  asth  of  December,  1870. 

In  the  court  below  the  defendants  filed  a  demurrer  to  the 
complaint  which,  on  their  own  motion,  was  afterward  with- 
*drawn,  and  leave  given  to  file  an  answer  by  a  certain  day. 

On  the  day  fixed,  instead  of  an  answer,  defendants  filed  a 
second  demurrer  to  the  complaint,  on  the  grounds,  first, 
that  the  complaint  alleges  no  demand  of  the  note ;  and, 
second,  that  it  does  not  state  whether  or  not  the  account  is 
an  account  stated. 

This  last  demurrer  seems  to  have  been  entirely  disre- 
garded by  the  court,  the  record  disclosing  no  action  on  it 
whatever ;  and  on  the  34th  of  March,  1871,  on  motion  of 
plaintiff,  the  court  proceeded  to  enter  up  judgment  against 
the  defendants,  and  in  fiivor  of  the  j^ntiff,  for  the  sum  ot 
$986.16,  being  the  fall  fetce  of  the  note,  with  interest  from 
the  date  thereof,  and  the  full  amount  of  the  account  stated, 
with  interest  from  date  of  statement,  and  also  for  the  costs 
and  disbursements  of  plaintiff  in  the  suit,  amounting  to 
$19&46. 

From  this  Judgment  the  defendants  have  appealed  to  this 
court 

It  is  insisted  here  by  appellants  that  the  court  below  erred 
in  rendering  judgment,  while  their  demurrer  was  on  file, 
without  first  disposing  of  it 

The  covrt,  in  permitttng  the  first  demurrer  to  be  with- 
drawn, in  its  discretion  only,  granted  leave  to  defendants  tc 
file  an  answer ;  but  instead  of  filing  an  answer,  in  compli- 
ance with  the  order  of  the  court,  they  filed  another  de- 
murrer, which,  to  say  the  least,  was  irregular,  and  might 
have  been  considered  a  contempt  of  court ;  and  the  court 

Vol.  L— 49. 
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had  a  perfect  right,  in  the  farther  proceedings  of  jthe  caae^ 
as  it  appears  to  have  done,  to  take  no  notice  of  it  whatever^. 
and  treat  it  as  a  mere  nullity. 

And  if  the  coart  had  chosen  to  regard  it  at  all  —  if,  in- 
deed, it  could  have  properly  done  so--*- the  demurrer  could 
not  have  been  sustained,  because  of  frirolous  character 
alone  if  for  no  other  reason.    As  to  the  first  ground  of 
demurrer,  the  note  being  payable  on  demand  admits  a 
present  debt  to  be  due  to  x>ayee  or  holder,  is  payable  abso 
lutely  and  at  all  events,  and  requires  no  other  or  previous 
demand  than  the  institution  of  a  suit  thereon«    In  support 
of  this  position  see  3tory  on  Prom.  Notes  (6th  ed.),  §  39,' 
and  authorities  there  cited ;  also  13  Gal.  482 ;  38  id.  409 ;  3 
Wend.  18. 

And,  as  to  the  second  ground,  the  complaint  alleged 
indebtedness  for  certain  work  and  labor  performed  by  the 
plaintiff  for  defendants,  at  their  instance  and  request,  for  a 
certain  period  of  time,  and  at  certain  stipulated  wages,  and 
then  goes  on  to  say  ^'  that,  on  the  38th  day  of  December, 
A.  D.  1870,  this  plaintiff  and  the  said  defendants  accounted 
together  of  and  concerning  the  said  work  and  labor,  and 
the  wages  due  therefor,  and  the  amounts  paid  on  account 
thereof  by  the  said  defendants  to  this  said  plaintiff ;  and  it 
was  found  and  ascertained  that  there  was  due  the  plaintiff 
from  said  defendants  the  said  sum  of  |S78,  which  said  sun^ 
the  said  defendants  then  and  there  agreed  to  pay,"  etc. 

We  hold  this  to  be  a  very  clear  and  amply  sufficient  alle- 
gation of  an  account  stated,  and  must  consider  the  demurrer 
in  that  regard,  as  in  the  other,  simply  frivolous  and  evi- 
dently filed  for  delay,  and  not  such  as  to  warrant  a  reversal 
of  judgment. 

But  it  is  further  insisted  by  appellants  that  the  court 
below  erred  in  the  computation  of  interest  on  the  note.  The 
record  shows  no  exception  whatever  to  the  findings  of  that 
court  in  this  particular,  and  this  court  can.  therefoce,  con- 
sider none  here.  . 

Appellants  should  have  availed  themselves  of  the  proper 
exceptions  in  the  court  below,  if  they  desired  to  take  ad^ 
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vantage  of  any  erroneous  computation  in  the  court  above. 

This  court  will  only  review  and  correct  such  errors  of  the 

court  below  as  the  record  discloses  were  properly  excepted 

to  there. 

The  defendants  fiiuling  to  answer,  and  the  complaint  being 

properly  verified,  the  plaintiff  was  entitiLed  to  a  judgment 

apon  the  complaint  without  proof. 

Jtuiffment  d^rrned. 


OsB,  appellant,  v.  HABOiKe  et  al.,  respondents. 

PBAonox—ditmittoi  q/*  appeal  — moMon  to  re-<ntla(e.  An  appeal  tbatliM  been 
dlsmiflsed  will  not  be  re- instated  on  the  motion  of  appellant,  supported  bgr 
his  affidavit,  showing  that  his  neglect  to  perfect  the  appeal  was  caused  hj 
the  Terbal  statemeats  or  agreement  of  the  respondents. 

Appeal  from  the  Third  Distriety  Meagher  Ommty. 
Thb  facts  are  stated  in  the  opinion. 

S.  Obr,  pro  se. 

Chumasbbo  &  Ohadwiok,  for  respondents. 

Murphy,  J.  This  is  an  appeal  from  a  judgment  in  fkvor 
of  defendants,  in  the  third  district  court,  Meagher  county, 
at  its  May  term,  1869. 

The  transcript  was  filed  in  this  court  on  the  4th  of  June, 
1870,  and  at  the  August  term  thereafter,  a  diminution  of  the 
record  was  suggested,  and  the  case  continued  at  the  cost  of 
the  appellant 

The  perfected  record,  however,  was  not  filed  till  the  third 
instant,  about  twelve  months  afterward. 

But)  at  the  last  January  term  of  this  court,  the  appeal 
was  on  motion  dismissed,  with  leave  to  re-instate  njion  cause 
^bown. 
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And  the  case  is  now  before  us^  on  motion  of  appellant  to 
re-instate,  supported  by  his  own  affidavit,  that  "he  was 
prevented  from  having  the  record  perfected,  by  one  of  the 
defendants  (Harding)  asking  him  to  hold  on  and  not  send 
the  record  until  he  (Harding)  would  see  him  (affiant)  again 
with  a  view  to  compromise,"  and  was,  therefore,  taken  by 
surprise  by  the  action  of  the  court  in  dismissing  the  appeal. 

Does  this  show  such  proper  and  sufficient  cause  as  to 
warrant  this  court  in  sustaining  the  motion  and  re-instating 
the  cause  on  the  calendar  ? 

We  think  not.  This  court  cannot  look  to  and  be  governed 
by  such  mere  verbal  outside  requests,  statements,  under- 
standings or  agreements,  between  either  parties  or  attorneys 
in  a  case  not  reduced  to  writing,  raising  no  l^al  obligation, 
and  of  no  binding  effect  upon  the  parties  thereto. 

Besides,  the  term  at  which  the  appeal  was  dismissed  was 
permitted  entirely  to  pass,  without  any  steps  whatever  being 
taken  to  have  the  case  restored,  in  compliance  with  rule 
second  of  the  rules  governing  the  practice  in  this  court. 

The  motion  to  re-instate  is  overruled. 

Motion  to  re4nstate  denied. 


McDonald,  respondent^  v.  Stokey,  itppellaiit. 

Ingtmment  in  these  vrordt, 

•«  Na  i»  HftLSHA,  M.  T.»  IToy  IMin. 

(Stamp.! 

** Fox  ft  Ltbtbb,  Bankeni 

**  Pay  to  Thomas  CotsworCh,  or  bearer,  twenty  dollars. 

^'OaASLBBBJEJSrUBXmr 
Indorsed:  "Gbobob  Stokbt." 

Unot  a  bin  of  exohange,  bat  a  '*  check  tor  fonds  deposited  in  bank,'*  and  Is 
not  entitled,  under  the  laws  of  this  Territory,  to  any  days  of  graoe,  and  the 
indorser  is  liable  without  any  notice  of  its  non-payment. 
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Bank  gbjsujc  —  characterisHos  of,  A  baiik  check  is  alw^js  dmwn  on  »  bank 
or  banker,  and  U  an  absolate  appropriation  of  a  certain  sum  in  the  handa 
of  the  banker;  it  is  payable  immediately  on  presentation  on  the  day  design 
nsted,  and  presented  only  for  payment,  and  is  not  allowed  any  days  of  gimoa. 

Appeal  from  the  Third  JHstrid^  Lewis  and,  Cla/rJce  Gownty, 

This  action  was  tried  in  August,  1871,  and  judgment  was 
entered  for  McDonald,  by  Wade,  J.,  on  the  verdict  The 
facts  appear  in  the  opinion. 

CiTLLBN  &  CoMLY,  for  appellant. 

The  terms,  "  bills  of  exchange  "  and  "promissory  notes,'* 
include  every  species  of  commercial  paper.  Harker  v,  An- 
derson, 21  Wend.  373 ;  Byles  on  Bills,  26. 

The  legislature  intended  that  all  the  rules  of  commercial 
paper,  except  that  relating  to  days  of  grace,  should  apply  to 
the  checks  sued  pn.    Acts  1865, 343 ;  Broom' s  Leg.  Max.  638. 

Modern  decisions  place  checks  on  the  same  basis  as  bills 
of  exchange,  and  the  same  diligence  and  character  of  notice 
are  required  to  charge  an  indorser  upon  a  check  and  bill  of 
exchange.  Minium  v.  Fisher^  4  Cal.  35 ;  Merchants'*  Bank 
V.  Spicer,  6  Wend.  446 ;  Smith  v.  JoneSy  20  id.  194 ;  Sutter 
V.  Burt^  id.  205 ;  Harker  v.  Andersony  21  id.  373 ;  Sher- 
man  v.  Comstocky  2  McLean,  19 ;  Story  on  Prom.  Notes, 
§  495. 

The  appellant  was  not  liable  upon  the  checks  until  he  had 
been  served  with  notice  of  its  presentation,  demand  and 
non-payment,  as  required  for  bills  of  exchange.  Acts 
1865,  843. 

This  act  is  in  pari  materi  with  the  section  applicable 
to  persons  holding  over  lands,  tenements,  etc.  (Acts  1865, 
174,  §  668),  in  which  case  a  notice  in  writing  is  material. 
Livingston  v.  Turnery  14  N.  T.  64. 

Shobss  &  LowBY,  for  respondent 

The  checks  sued  on  are  expressly  excepted  from  the  juro- 
visions  of  the  statute  relating  to  bills  of  exchange.  Acte 
1865,348,  §2. 
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Checks  are  not  entitled  to  days  of  grace.  Byles  on  Bills, 
285  ;  Story  on  Prbm.  Notes,  673-675. 

An  order  on  a  bank  to  pay  on  a  future  day  is  a  check, 
and  is  not  entitled  to  grace.  Byles  on  Bills,  86  (n.);  3  Kent'e 
Com.  104 ;  Taylor  v.  Wilson,  11  Mete.  52. 

The  object  of  the  law  is  to  give  the  indorser  notice,  and  it 
is  immaterial  whether  it  is  written  or  verbal,  if  it  is  given  by 
the  holder  at  the  proper  time.  Story  on  Prom.  Notes, 
§315. 

Demand  of  payment  of  a  check  must  be  made  with 
reasonable  diligence,  according  to  the  circumstances  of  the 
case.  Mohawk  Bank  v.  Broderick^  13  Wend.  133.  Due 
diligence  was  used  in  this  case  by  respondent.  The  checks 
were  presented  at  the  bank  on  the  day  they  were  payable, 
and  the  appellant  was  notified  of  their  non-payment.  This 
action  was  properly  brought  after  the  checks  had  been  pre- 
sented and  payment  refused,  and  the  appellant  had  had 
notice  thereof  without  delay. 

Murphy,  J.  This  suit  was  brought  to  recover  the  sum 
of  $191,  with  interest  and  costs,  upon  three  certain  instru- 
ments of  writing,  sued  on  as  bank  checks,  drawn  by  one 
Charles  Hendrie  on  the  15th  of  May,  1871,  on  the  banking 
house  of  Fox  &  Lyster,  Helena,  numbered  4,  6  and  13,  and 
for  the  sums  of  $21.90,  $23.70  and  $145.50,  respectively, 
and  indorsed  by  defendant,  Stokey,  to  plaintiff,  McDonald, 
for  a  valuable  consideration. 

The  cause  was  tried  by  a  jury  below,  and  a  verdict  and 
judgment  for  plaintiff,  for  full  amount  of  checks,  with 
interest,  and  costs  and  disbursements  of  plaintiff.  From 
which  judgment  defendant  appeals  to  this  court. 

It  seems  that  the  only  question  necessary  for  us  to  con- 
sider here  is,  whether  or  not  these  checks  are  in  effect  *' bills 
of  exchange,"  and  come  within  the  purview  of  the  legisla- 
tive act  of  December  31,  1864,  concerning  bills  of  exchange 
and  promissory  notes,  section  6  of  which  requires  the  holder, 
in  order  to  make  the  contingent  liability  of  any  indorser  of 
any  bill  of  exchange  or  promissory  note  absolute,  to  cause 
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It  to  be  presented  at  the  place  where,  by  its  terms,  it  is  pay- 
able, if  any  place  is  specified  therein,  otherwise  to  the  per- 
son who  is  primarily  liable,  for  payment,  and  if  payment 
on  such  presentation  at  maturity  be  neglected  or  refused,  to 
•cause  a  written  or  printed,  or  partly  written  and  partly 
printed,  notice  of  such  presentation,  demand  and  non>pay- 
ment,  briefly  describing  the  bill  or  note,  to  be  served  imme- 
diately thereafter  upon  the  indorser,  unless  the  same  shall 
be  protested  in  the  usual  manner  by  a  notary  public. 

By  section  2  of  said  act,  it  is  provided  that  ^Hhree  days 
of  grace  shall  be  deemed  and  taken  to  apply  to  all  bills 
of  exchange  and  promissory  notes  maturing  within  the 
Territory/*  But  in  the  same  section  it  also  declares  that 
^^  this  provision  shall  not  extend  to  drafts  payable  at  sight, 
nor  to  checks  for  funds  deposited  in  bank,  or  elsewhere^ 
subject  to  draft  at  sight." 

Now  if  these  instruments  are  in  fact  ^^  bills  of  exchange," 
or  can  be  properly  so  considered,  within  the  meaning  of  the 
act  referred  to,  they  must  be  governed  by  the  same  rules  as 
to  notice,  etc.,  and  are  entitled  under  the  statute  to  three 
days  of  grace,  and  the  indorser,  before  he  can  be  held 
liable,  to  due  notice,  either  in  printing  or  writing,  or  in  both, 
of  presentation,  demand  and  non-payment,  or  to  notice  by 
means  of  protest. 

Otherwise,  they  can  be  treated  only  as  ''checks  for  funds 
deposited  in  bank,"  and  by  the  terms  of  the  statute,  enti- 
tled to  no  days  of  grace,  and  the  indorser  to  no  notice. 

But  are  they  in  fact,  as  in  case  of  ''bills  of  exchange," 
within  the  meaning  of  the  statute  ?  And  did  the  legisla- 
ture intend  to  subject  the  holder  of  such  instruments  to  the 
vexation  and  delay,  not  to  say  injury,  that  might  occur,  if, 
in  order  to  hold  an  indorser  responsible,  he  were  compelled 
to  resort  to  the  formality  of  serving  a  written  or  printed 
notice  or  procuring  a  regular  protest  at  the  hands  of  a  no- 
tary public  ? 

As  contradistinguished  from  bills  of  exchange,  the  dis- 
tinguishing characteristics  of  checks  are,  that  they  are  al- 
ways drawn  on  a  bank  or  banker,  are  payable  immediately 
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on  presentment,  are  not  allowed  any  days  of  grace^  and  are 
never  presented  for  mere  acceptanoe,  bat  only  for  pay-* 
ment. 

And  Chancellor  ELent,  in  his  learned  Gommentaries,  says 
that  a  check  is  an  acknowledgment  of  a  certain  sum  due, 
and  that  it  is  an  absolute  appropriation  of  so  much  money 
in  the  hands  of  the  drawer's  banker  to  the  holder. 

In  this  respect  a  check  materially  differs  from  a  bill  of 
exchange,  which  at  law  is  not  an  appropriation  of  the 
money  of  the  drawer  or  maker  until  its  acceptance,  which 
is  never  necessary  in  the  case  of  a  check. 

!Now  these  instruments  are  each  drawn  on  Fox  &  Lys- 
ter,  bankers,  which  fact  of  being  drawn  upon  a  bank  or 
bankers,  is  the  principal  feature  that  distinguishes  checks 
from  bills  of  exchange,  and  the  main  characteristic  which 
serves  to  determine  whether  any  particular  inatrument  of 
this  character  is  a  check  or  a  ^'bill  of  exchange."  They 
simply  require  these  bankers  to  pay  to  the  persons  therein 
named  the  sums  of  money  therein  specified,  respectively, 
not  on  a  future  or  different  day  from  their  date,  as  they 
might  hare  done  by  being  post-dated,  but  from  their  very 
terms  evidently  intending  payment  to  be  made  on  the  same 
day  they  were  drawn,  or  immediately  on  demand,  without 
any  days  of  grace  whatever  and  without  the  delay  of  pre- 
sentation for  mere  acceptance. 

And  they  seem  on  their  face  to  unmistakably  import  a 
present  sum  due,  and  a  simple  appropriation  of  that  sum, 
from  the  funds  of  the  maker,  in  the  hands  of  his  banker,  to 
the  use  of  the  holder. 

Besides  they  seem  to  be  otherwise  and  in  all  respects  in 
the  usual  form  and  to  possess  all  the  necessary  character- 
istics of  ordinary  checks  upon  funds  supposed  to  be  on  de- 
posit in  bank  to  the  credit  of  the  drawer. 

This  whole  subject  is  elaborately  and  ably  discussed  in 
the  Matter  of  Brown,  2  Story,  602.  The  words  of  the 
instrument  sued  on  there  and  these  sued  on  here  are  pre- 
cisely alike,  except  only  as  to  names,  sums  and  times  of 
payment,  those  being  post^^dated,  and  in  effect  payable  on 
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sfatnre  day,  and  these  payable  on  the  very  day  of  their  date, 
or  immediately  on.  presentment. 

And  notwithstanding  the  fact  of  the  instruments  in  that 
isajoe  being  payable  on  a  different  day  from  their  date,  yet 
the  court  held  that  they  were  nevertheless  checks  and  pay- 
able on  the  very  day  specified,  and  without  days  of  grace. 
And  in  support  of  that  dertsion  various  high  authorities  are 
cited.    See,  also,  11  Mete.  44. 

In  short,  there  can  be  no  doubt  that  it  is  the  usage  of 
banks,  and  the  understanding  of  the  parties  to  instruments 
^f  this  character,  to  treat  them  as  checks  and  payable  im- 
mediately on  presentment,  on  the  very  day  of  their  date  or 
on  the  precise  day  designated.  And  being  the  constant 
habit  of  business  among  commercial  men,  it  has  become 
lika  all  other  usages  of  merchants,  the  lex  et  narma^  by 
which  to  arrive  at  the  true  intent  of  the  pariaea  and  to  cor- 
xeotly  expound  the  contract 

The  parties  have,  in  the  present  case,  uBed  the  common 
form  of  ordinary  bank  checks,  and  by  so  using  them  they 
impliedly  authorize  the  bank  to  treat  them  as  checks  and 
to  pay  them  as  checks,  payable  on  the  very  day  of  their  date, 
immediately  upon  presentment,  without  any  days  of  grace 
or  other  delay  whatever. 

We  hold,  therefore,  that  these  instruments  are  simply 
^'  checks  for  funds  deposited  in  bank,"  and  by  express  pro- 
vision of  the  statute,  consequently  entitled  to  no  grace,  and 
in  &ct  not  included,  nor  by  the  legislature  so  intended  to  be 
included  within  the  meaning  of  that  other  provision  of  the 
act,  which,  in  order  to  hold  an  indorser.  liable,  requires,  as 
to  bills  of  exchange  or  promissory  notes,  written  or  printed 
notice  of  formal  preseiitment,  demand  and  non-payment, 
or  notice  by  the  usual  process  of  regular  protest  by  a  notary 
public,  to  be  served  upon  the  indorser. 

The  jodgmeiit  is  affirmed. 

Judgment  affinned. 

Vol'.  I.— BO 
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Tbbritory  of  Montana,  respondent,  v.  MoClin,  appellant. 

ExoBFTiONB — attowmce  of — Mtatement  Bzoepfctons  will  be  ooiuldared  bj  thlfl 
court  if  there  is  a  statement  at  the  beginning  of  the  bill  that  the  exoeptiona 
were  taken  at  the  proper  time  and  allowed. 

Gbimin  Ai«  i«A.w  ^  eiddence — conoUsiion  on  o(mf€8»ion%.  The  tettlmony  of  a  oon- 
f eMion  of  guilt  by  the  aooused,  whioh  Is  not  corroborated  bj  any  other 
evidence,  is  insufficient  to  sustain  a  conviction* 

OBUUVAii  LAW  ^confessions  to  officen.  Confessions  of  guilt  by  the  aecased 
cannot  be  admitted  in  evidenoe,  if  they  were  not  made  Tolnntarily;  aod 
such  confessions,  made  to  an  officer  having  the  accused  in  custody,  will  ba 
rejected  if  they  were  made  after  the  officer  had  said  that  it  would  be  better 
for  him  to  confess  his  g^ilt. 

Appeal  from  the  Mrst  District^  OaUatin  Ocnmtp. 

McClin  was  tried  in  June,  1871,  by  a  jury,  who  retained 
a  verdict  of  guilty,  and  the  court)  Mubpht,  J.,  sentenced 
him.  The  other  facts  are  stated  in  the  opinion  of  the  courts 
the  remarks  of  Mubpht,  J.,  and  the  note  of  the  reporter. 

S.  WoBB  and  Page  &  Coleman,  for  appellants. 

Appellant  was  oonyicted  upon  his  confession.  There  was 
no  other  evidence  of  guilt,  and  such  a  conviction  could  not 
be  had.  People  v,  Hennessey^  15  Wend.  148 ;  People  r. 
Badgley,  16  id.  58. 

Appellant's  confessions  were  not  voluntary,  and  should 
have  been  excluded.  1  Phil.  on.  Ev.  643,  543  ;  People  r. 
McMalum,  16  N.  T.  384 ;  People  v.  WerUz,  37  id.  303 ;  Hcur- 
tung  V.  People,  4  Park.  C.  C.  319. 

The  confessions  of  appellant  to  the  officer  having  him  in 
custody  were  Inadmissible  after  officer  had  advised  him  to 
make  the  confessions.  1  Phil,  on  Ev.  642|  643, 667 ;  Begina 
V.  WarringTiam,  2  Lead.  Crim.  Cas.  167. 

Any  subsequent  confession  of  guilt  made  by  appellant 
was  inadmissible,  unless  it  appeared  that  the  induoem^ats 
of  the  officer  and  owner  of  the  goods  taken  had  been  with- 
drawn and  their  influences  removed.  1  Phil,  on  Ev.  661- 
664.  The  court  erred  in  refusing  to  allow  the  officer,  G-ny, 
to  answer  the  question  put  to  him  by  appellant 
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The  instructions  of  the  court  were  erroneous.  See  author- 
ities already  cited. 

If  the  confessions  were  improperly  admitted,  the  judgment 
of  conviction  should  be  reversed.  Acquittal  v.  Orawelly  I 
Cal.  191 ;  Junis  v.  Steamer  SencUoTy  id.  469 ;  Orimee  v. 
FaU,  16  id.  63. 

H.  N.  Blake,  district  attorney,  first  district^  for  respondent 

The  transcript  does  not  show  that  any  exceptions  were 
properly  taken  by  appellant  or  allowed.  They  must  be 
settled,  signed,  sealed  and  filed  as  allowed  by  law  in  civil 
cases.     Acts  1866,  244,  §  177. 

This  assertion  in  the  transcript  must  be  disregarded,  to 
wit:  "Now  comes  the  defendant  by  his  attorneys,  and 
tenders  the  following  bill  of  exceptions,  which  were  taken 
at  the  proper  time  and  allowed."  It  is  not  certified  to  be 
correct  by  the  judge  or  counsel. 

The  bUl  of  exceptions  is  a  mere  statement  of  evidence. 
No  error  of  the  court  is  complained  of.  The  appellant  did 
not  except  to  the  action  of  the  court  at  the  trial.  This  court 
cannot  review  the  same.  People  v.  TJiompson^  28  Cal.  218 ; 
People  V.  Martin^  32  id.  91 ;  People  v.  Dtck^  id.  214 ; 
People  V.  Trim,  37  id.  276. 

The  appellant  was  not  injured  by  the  confession  specified 
in  the  first  exception,  as  it  was  excluded  from  the  jury  by 
the  court. 

The  question  put  to  the  officer,  G-uy,  about  soliciting 
appellant  to  confess,  was  "ruled  out  by  the  court."  No 
objection  was  made  to  the  same,  and  no  exception  was  taken 
to  the  ruling  thereon. 

The  instructions  referred  to  in  the  bill  were  not  excepted 
to  by  anybody.  They  may  have  been  given  at  the  request 
of  the  appellant.  The  record  is  so  defective  in  this  respect 
that  they  cannot  be  reviewed. 

The  evidence  detailed  in  the  bill  was  "objected  to"  by 
appellant,  when  it  was  offered.  No  exception  was  taken  to 
its  admission,  and  there  is  nothing  for  the  court  to  review. 

The  failure  of  appellant  to  take  any  exception  to  the  above 
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evidence  or  instr actions  was  an  aoqaiescence  in  the  judg- 
ment of  the  court  and  a  waiver  of  any  right  to  appeaL 
People  V,  Wooster^  16  Oal.  486 ;  T^wmer  v.  TmOwrwM  C.  TT- 
Cb.,  26  id.  398. 

The  ground  on  which  the  evidence  was  objected  to  is  not 
stated.  A  general  objection  is  insufficient.  People  v.  Eod^ 
rigueZy  10  Cal.  60  ;  People  v.  Franks  28  id.  507. 

The  admission  of  the  evidence  was  discretionary  with  the 
court.     1  Greenl.  Ev.,  §  219 ;  People  v.  Jim  Ti,  83  Cal.  64. 

Wadb,  0.  J.  This  ca.se  comes  into  this  court  on  appeal 
from  the  judgment  and  bill  of  exceptions,  upon  the  sepa- 
rate trial  of  defendant)  James  F.  McClin,  indicted  jointly 
with  defendants,  Nathan  Ward,  David  Collier  and  John 
Maloney,  for  the  crime  of  burglary. 

It  is  contended  by  respondent  that  the  record  does  not 
disclose  the  fact  that  any  proper  exceptions  were  taken  at 
the  trial  to  the  rulings  of  the  court  upon  the  introduction 
of  evidence,  or  to  the  chaige  of  the  court  to  the  jury. 
This  is  an  appeal  from  the  judgment-roll,  and  the  bill  of 
exceptions  is  properly  before  the  court  for  consideration 
The  bill  of  exceptions  commences  as  follows  : 

"  Now  comes  the  defendant  by  his  attorneys  and  tenders 
the  following  bill  of  exceptions,  which  were  taken  at  the 
proper  time  and  allowed." 

We  think  these  words  form  a  part  of  the  bill  of  excep- 
tions, and  the  bill  being  signed  by  the  judge  as  correct,  we 
must  hold  that  to  any  ruling  of  the  court,  objected  to  at  the 
time,  as  disclosed  by  the  bill  of  exceptions,  proper  excep- 
tions were  taken  at  the  time  and  allowed.  This  is  the  plain 
import  and  meaning  of  the  language  employed. 

We  are  then  to  consider  the  case  as  disclosed  by  the  bill 
of  exceptions  and  the  record.  By  the  record  the  defendant 
was  convicted  upon  the  evidence  of  confessions  alone.  As 
shown  in  the  testimony  the  defendant  was  arrested  by  one 
John  Q-uy,  deputy  sheriff,  and  that  he  told  defendant  that 
it  would  be  better  for  him  to  confess  his  guilt  There  ap- 
pears the  following  in  the  bill  of  exoeptions : 
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^'<  In  addition  to  the  above,  farther  evidence  being  adduced 
that  a  mob  of  one  hundred  men  were  around  and  about  the 
jail  where  defendaoit  was  confined  at  intervals  of  nearly  all 
one  day ;  that  threats  were  fii^quently  made  against  defend- 
ant that  if  he  did  not  confess  he  would  have  one  hundred 
lashes,  would  be  hung,  etc. ;  that  word  was  brought  to  de- 
fendant that  one  person  confined  with  him  and  recently 
taken  out  by  the  mob  had  been  hung  ;  that  the  names  of 
defendant  and  others  confined  in  jail  and  the  addresses  of 
their  parents  and  friends  had  been  taken  down  by  John 
Quy^  deputy  aheriff,  in  writing,  with  their  knowledge,  that 
in  consequence  of  these  threats  and  demonstrations  defend- 
ant was  greatly  excited  and  alarmed  so  that  he  shed  tears ; 
and  further,  no  evidence  being  produced  that  the  induce- 
ments ht5ld  out  by  the  said  deputy  sheriff,  John  Guy,  w&re 
at  any  time  withdrawn,  or  that  the  mind  of  the  defendant 
was  at  any  time  freed  from  the  apprehensions  occasioned  by 
said  violent  threats  and  demonstrations  ;  the  court  admitted 
as  evidence  confessions  of  guilt  made  by  defendant  to  said 
Guy  at  intervals  for  several  days  afterward.  Defendant's 
attorneys  objected  to  the  evidence  at  the  time  it  was  offered. 
The  foregoing  testimony  having  been  adduced,  the  defend- 
ant's attorneys  put  the  following  question  to  the  witness, 
Guy :  ^  Were  the  confessions  of  defendant  made  subsequent 
to  tile  day  of  his  first  confession,  made  at  your  solicitation 
and  advice,  that  it  would  be  better  for  him ) '  which  ques- 
tion was  ruled  out  by  the  court 

''  The  court  then  charged  the  jury  that  they, should  regard 
as  evidence  all  confessions  of  guilt  made  by  defendant  to 
said  Guy  after  the  day  of  the  first  confession." 

We  think  the  court  erred  in  refusing  to  permit  the  wit- 
ness, Guy,  to  answer  the  question  above,  set  forth,  and  w^ 
are  of  opinion  that  a  conviction  upon  the  testimony  of  con- 
fessions alone  is  not  warranted  by  the  authorities. 

Whether  extrcu  jndddal  confessioTis^  uncorroborated  by 
any  other  proof  of  the  corpus  deHati^  are  of  themselves  suf- 
ficient to  found  a  oonviction,  has  been  gravely  doubted.  In 
the  Roman  laws  such  naked  confessions  would  not  work 
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out  a  conviction.  In  each  of  the  English  cases  asually 
cited  in  favor  of  the  sufficiency  of  this  evidence  there  was 
some  corroborating  circumstances.  la  the  United  States 
.the  prisoner's  confession,  when  the  corjms  delicti  is  not 
otherwise  proved,  has  been  held  insufficient  for  his  convic- 
tion ;  and  this  opinion  certainly  best  accords  with  the  hu- 
manity of  the  criminal  code,  and  with  the  great  degree  of 
caution  applied  in  receiving  and  weighing  the  evidence  of 
confessions  in  other  cases,  and  it  seems  countenanoed  by 
approved  writers  on  this  branch  of  the  law.  1  QreenL  Ev. 
246 ;  Phillips'  Ev.  542,  543  and  note ;  15  Wend.  148 ;  16 
id.  53. 

Before  any  confession  can  be  received  in  evidence  in  a 
criminal  case,  it  must  be  shown  that  it  was  voluntary.  The 
preliminary  examination  for  this  purpose  must  be  addressed 
to  the  judge.  ''  A  free  and  voluntary  confession,"  said 
Chief  Justice  Eyre,  "  is  deserving  of  the  highest  credit, 
because  it  is  presumed  to  flow  from  the  strongest  sense  of 
guilt,  and  therefore  it  is  admitted  as  proof  of  the  crime  to 
which  it  refers,  but  a  confession  forced  from  the  mind  by 
the  flattery  of  hope  or  by  the  torture  of  fear,  comes  in  so 
questionable  shape  when  it  is  to  be  considered  as  the  evi 
•dence  of  guilt,  that  no  credit  ought  to  be  given  to  it,  and 
therefore  it  is  rejected."  1  Iieaeh's  Crim.  Gas.  299 ;  15  Wend. 
231 ;  Phillips'  Ev.  542 ;  15  N.  Y.  384  ;  37  id.  308, 

In  regard  to  the  person  by  whom  the  inducements  were 
offered,  it  is  very  clear  that  if  they  were  offered  by  the 
prosecutor,  or  by  an  officer  having  the  prisoner  in  custody, 
or  by  a  magistrate,  or,-  indeed,  by  any  one  having  authority 
over  him  or  over  the  prosecution  itself,  or  by  a  private  per- 
son in  the  presence  of  one  in  authority,  the  confession  wiU 
not  be  deemed  voluntary  and  will  be  rejected.  1  GreenL 
Ev.  253,  §  222. 

In  view  of  these  authorities  and  principles  which  seem  t5 
be  well  settled,  we  think  the  court  erred  in  refusing  to  per- 
mit the  deputy  sheriff*,  Guy,  to  answer  if  the  alleged  con- 
fession was  not  made  upon  his  solicitation  and  advice  to  thfi 
prisoner  that  it  would  be  better  for  him  to  confess. 
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Confessions  to  an  officer,  if  admitted  in  evidence  in  any 
conrt,  should  l>e  so  admitted  with  the  greatest  care  and  cau- 
tion, and  after  the  possibility  of  any  and  every  inducement 
has  been  removed,  und  the  authorities  seem  to  go  to  the 
extent  of  excluding  any  confession  made  to  an  officer  under 
any  circumstances.  There  may  be ,  some  doubt  as  to  this 
position,  bat  certainly  there  is  no  doubt  where  the  officer 
makes  any  promises  or  threats  to  induce  a  confession. 

There  was  no  evidence  in  this  case,  except  the  bare,  naked 
confession  of  the  defendant,  as  shown  by  the  record,  and  it 
is  exceedingly  doubtful  if  a  conviction  could  be  worked  on* 
upon  such  testimony  alone. 

The  verdict  and  judgment  of  the  court  below  is  set  aside 

and  a  new  trial  granted. 

Jvdg^raent  reversed. 

MuBPHY,  J.,  concurred  in  the  foregoing  opinion  by  mak- 
ing the  following  remarks : 

I  sign  this  opinion  upon  the  made  record  as  it  has  ap  - 
peared,  but  with  the  statement  that  the  bill  of  excep- 
tions was  signed  upon  agreement  between  the  district 
attorney  and  defendant's  counsel,  without  examination,  and 
is  both  incorrect  and  incomplete,  and  does  not  present  the 
case  at  all  as  it  was  tried  below. 

Hon.  The  wcndi  **  TXcm  cqomi  the  defendant  by  Us  attorneri  and  tenders  the  foU 
lowing  bill  of  exoeptlona,  which  were  taken  at  the  proper  time  and  allonred,"  wen 
wiltten  by  the  olerk  of  the  court  in  his  journal  at  the  time  he  oopled  the  bill  of  ex- 
oepKlonik  after  the  oourt  bad  adjoamed  for  the  term.  The  distrtot  attorney  and  coun- 
sel for  appellant  did  not  sign  any  bill  of  exceptions  thst  contained  the  foregoing 
words.    The  Journal  of  the  olerk  wa^  signed  by  Mitrpht,  J.,  **  without  examination." 

At  the  October  term,  190,  McOIln  was  again  oonvloted  and  reoetred  the  same 
tenoe*  flTe  yegn  la  the  territorial  penitentiary.— Bir. 
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CRBiaHTON    et    al.^   appellants,  v.   YAiiiDBBLiP    et    aL, 

respondents. 


OoircBAOT  TO  PAT  oou»  DU8C  -^promiMorif  noU  •*  merfftr  *^<^mwenf.  A  oofOp 
.  traot  for  the  pojment  of  gold  dust,  in  tbe  natoi  e  of  •  pfoiniMoi7  note,  to  not 
merged  in  an  agreement,  by  which  the  time  for  its  payment  to  extended, 
the  rate  of  Interest  reduced,  and  the  means  of  paying  it  placed  in  the  hands 
of  the  parties  liaMe  tttereon ;  and  thto  ^graemeiKfe  oaanot  be  introduoed  in 
evidence  under  the  allegations  pf  the  answer  that  the  agreen^ent  released 
the  parties  from  any  liability  to  pay  the  gold  dust. 

Pboxibboby  kotb — merger.  A  promissory  note  is  not  merged  in  an  agreemes; 
which  does  not  esQ>res8ly  d^eat  a  xight  of  action  thereof. 

AoBBSXONT  OONSTBUHD — sUuoUon  of  pwUeg.  The  situation  of  the  parties  to 
an  agreement  can  be  considered  by  the  court  to  ascertain  the  meaning  of 
the  instrument. 

Appeal  from  the  First  District^  Madison  Gouviy. 

f 

This  case  was  tried  by  a  jury,  in  November,  1870,  and 
verdict  rendered  for  defendants.    The  court,  Wabreit,  J,, 
overruled  the  motion  for  a  new  trial,  and  Creighton  appealed* 
The  facts  appear  in  the  opinion. 

H.  N.  Blake,  for  appellants. 

The  agreement  betwen  appellants  and  respondents, 
Thomas  and  McBoberts,  is  not  a  defense  in  this  action.  If 
there  has  been  a  breach  of  the  agreement  a  suit  would  lie. 
2  Pars,  on  Notes  &  Bills,  530,  531,  536,  538 ;  i><w  v.  TuULe^ 
4  Mass.  414 ;  Shed  v.  Pierce^  17  id.  627;  Qeniral  Bank  v. 
WiUardy  17  Pick.  153 ;  AUen  v.  Kimball,  38  id.  478 ;  Bar- 
clay's  Mo.  Dig.  96,  §§  P8,  99. 

The  agreement  shows  that  the  note  was  not  merged  in  the 
same.  Th  e  measure  of  damages  is  fixed.  The  evidence  relat- 
ing to  the  capaoiiy  of  the  ditch,  and  quantity  and  value  of 
water  was  improperly  admitted.  (See  Agreement,)  The 
respondents  did  not  ask  for  special  damages  in  their  an- 
swer. The  court  erred  in  allowing  evidence  thereof  and 
refusing  to  give  instructions  prayed  for  by  appellants. 

W.  T.  LoYELL,  W.  P.  Sandbbs  and  S.  Word,  for  re- 
spondents. 

Appellants  rely  on  part  of  the  agreement,  and  respondents 
are  entitled  to  the  whole.    2  Pars,  on  Cont.  499,  §  3. 
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The  note  and  agreement  made  but  one  contract^  and  it 
must  be  enforced  as  such.  S  Pars,  on  Cont  634^  686 ;  MiUer 
Y.  Stewart,  9  Wheat.  681 . 

Api)ellants  most  show  that  they  were  without  laches- 
before  they  can  sue  on  the  contract  1  Chit  PL  334 ;  Slater 
▼.  .Emerson,  19  How,  224.  The  law  never  releases  a  party 
who  is  in  fault. 

The  note  was  merged  in  the  agreementi  which  says  its 
BtipolatikmB  are  a  ^^ settlement  of  said  suit"  on  the  note  the 
first  time^  and  that  it  is  a  settlement  of  ^'  all  matters  of  dis- 
pute or  difference  by  reason  of  said  note  being  unpaid." 
4  Kelt's  Cpm.  111. 

The  agreement,  in  express  terms,  releases  respondents, 
Thomas  and  McBoberts,  from  any  liability  on  the  note,  and. 
was  competent  evidence.    16  N.  Y.  685. 

It  was  the  province  of  the  jury,  not  the  court,  to  say  what 
the  actual  damages  were. 

The  case  is  here  on  the  judgment  roll  alone.    Civ.  Prac. 
Act,  §  822 ;  Kinna  v.  ffonij  ante,  863 ;  Simonton  v.  KelZy, 
ante,  320. 

WAi>E,  C.  J.  This  case  comes  into  this  court  upon  ap- 
peal from  an  order  in  the  court  below,  overruling  a  motion 
for  a  new  trial. 

The  complaint  is  founded  upon  a  written  instrument,  of 
which  the  following  is  a  copy: 

«*  ViEoiNiA  City,  M.  T.,  Nov.  6,  1867. 

"Six  months  after  date  we,  or  either  of  us,  promise  to 
pay  to  Nerval  Harrison  and  Columbus  Hampton,  or  order, 
two  hundred  and  twenty-two  ounces  four  and  one-half 
pennyweights  of  clean  gulch  gold  dust,  or  its  value,  with 
interest  At  the  rate  of  five  per  cent  per  month  until  paid. 

"P.  B.  VANDERLIP, 
«W.  H.  THOMAS, 
"JOHN  MoROBBRTS." 


The'Minplaint  avers,  that  for  a  valuable  eooflidemtloii  on 
the  16th  day  of  March,  1868,  this  note,  or  oontmot  was  tranCH 
Vol.  I.— 51. 
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ferred  by  Hamaon  &  Hampton  to  plaintiffs,  and  that  plain- 
tiflis  are  now  the  owners  thereof,  and  that  on  the  18th  day 
of  July,  1868,  the  plaintiffs  entered  into  an  agreement  with 
said  Thomas  and  McRoberts,  whereby  the  rate  of  interest 
to  be  paid  on  said  instrument  was  to  be  computed  at  the 
rate  of  five  per  cent  per  month  from  the  16th  day  of  March, 
1868,  to  the  18th  day  of  July,  1868,  and  at  the  rate  of  three 
per  cent  per  month  from  the  18th  day  of  July,  1868,  until 
the  same  should  be  paid.  That  no  part  of  the  principal  or 
interest  has  been  paid,  and  that  the  same  is  now  due  to 
plaintifl^. 

The  defendant  Vanderlip  does  not  answer.  The  separate 
answer  of  defendants,  McBoberts  and  Thomas,  admits  t)ie 
execution  and  delivery  of  the  note  or  contract  described  in 
complaint,  the  assignment  thereof  to  plaintiffs  on  the  16th 
day  of  March,  1868,  and  the  agreement  as  to  the  rates  of 
interest  as  specified  in  said  complaint.  But  said  defendants, 
defending  against  the  cause  of  action  set  forth  in  the  com- 
plaint, aver,  that  on  the  18th  day  of  July,  1868,  at  Virginia 
City,  Montana  Territory,  said  plaintiffs,  under  the  firm 
name  and  style  of  P.  A.  Largey  (that  being  one  of  the  firm 
names  of  said  company),  entered  into  an  agreement  with 
said  defendants,  Thomas  and  McJRoberts,  for  a  valuable 
consideration,  whereby  it  was  promised  and  agreed,  in  con- 
sideration of  the  covenants  and  promises  in  said  contract 
contained,  to  be  done  and  performed  by  said  defendants,  the 
said  plaintiffs  did  then  and  there  and  thereby  release  these 
defendants  from  any  and  all  liability  on  the  note  or  contract 
in  the  complaint  set  forth  and  described. 

The  agreement  whereby  these  defendants  claim  to  be 
released  and  discharged  from  the  obligations  of  the  note  or 
contract  upon  which  this  suit  is  instituted,  and  from  all 
liability  thereon,  is  in  the  words  and  figures  following, 
to  wit : 

"AaBBKMENT.** 

"This  agreement^  nude  and  entered  into  on  this  18kh  day 
of  July,  A.  D.  1868,  by  and. between  Patrick  A.  Largey 
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of  the  first  part,  and  William  H.  Thomas  and  John  McBob- 
ers  of  the  second  part,  witnesseth : 

"Whbbeas,  the  said  Thomas  and  McRoberts  did,  on 
the  6th  day  of  November,  A.  D.  1867,  with  one  Fred- 
erick D.  Vanderlip,  make,  execute  and  deliver  to  Colum- 
bus Hampton  and  Norval  Harrison,  their  certain  prom- 
issory note,  whereby  they  promised  to  pay  and  did  obligate 
themselves  to  deliver  to  said  Hampton  and  Harrison,  for  a 
valuable  consideration,  tiie  amount  of  333  ounces  4^  penny- 
weights of  clean  gold  dust,  or  the  sum  of  ^000  in  gold,  the 
value  of  said  gold  dust^  with  interest  from  date,  at  the  rate  of 
five  i>er  cent  x)er  month  until  paid,  and  payable  in  six  nuHiths 
from  date  of  said  note,  which  said  note  was  secured  by  said 
Vanderlip  by  a  certain  mortgage  duly  executed  and  re- 
corded; a  reference  for  a  full  and  perfect  description  of  the 
same  is  hereby  made  to  the  copy  of  the  same  hereto  attached, 
and  made  pai-t  of  this  agreement ;  and, 

^'Whereas,  the  said  Columbus  Hampton  and  Norval 
Harrison  did,  for  a  valuable  consideration,  sell,  assign, 
transfer  and  set  over  said  note  and  mortgage,  for  a  valuable 
consideration^  on  the  16th  day  of  March,  A.  D.  1868,  to  E. 
Creighton  &  Co. ;  and, 

^'  Whbrbas,  the  said  Vanderlip,  Thomas  and  McBoberts 
have  failed  to  pay  said  note ;  and, 

^*  Whbbeas,  the  said  P.  A.  Largey  has  commenced  suit  on 
the  same,  in  the  district  court  of  the  first  judicial  district, 
in  and  for  the  county  of  Madison  and  Territory  of  Montana, 
by  attachment ;  and, 

*^  Whereas,  the  said  writ  of  attachment  has  been  levied 
upon  certain  property  of  said  Thomas  and  MoBoberts ; 

Now,  therefore,  in  consideration  of  the  sum  of  $1  each 
to  the  other  paid,  by  the  parties  to  this  agreement^  and  the 
ftirther  consideration  of  the  settlement  of  said  suit,  and  all 
matters  in  dispute  in  difference  by  and  between  the  said 
Latgey,  Thomas  and  McRoberts,  by  reason  of  said  note 
being  unpaid,  it  is  agreed : 

*^1.  That  said  Largey,  his  heirs  or  assigns,  shall  dismiss 
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his  said  action  in  the  district  court  now  pending,  and  release 
all  of  the  said  Thomas  and  McEoberts. 

^^  2.  That  the  said  Largey,  his  heirs  or  assigns,  agree  with 
the  said  Thomas  and  McEoberts,  that  the  only  interest  to  be 
computed  at  five  per  cent  per  month,  from  the  16th  day  of 
March,  A.  D.  1868,  until  the  18th'  day  of  July,  1868;  and 
from  and  after  that  day  the  interest  to  be  computed,  and  it 
is  expressly  agreed  that  though  the  said  note  calls' for  five 

■ 

per  cent  interest  pel'  month,  the  same  shall  only  bear  interest 
and  be  computed  as  against  the  said  Thomas  and  McBoberts, 
at  the  rate  of  three  per  cent  per  month  until  paid;  and  lAiat 
the  said  Largey  agrees  and  binds  himself,  his  heirs  and 
assigns,  to  forbear  suit,  to  prosecute  or  in  any  manner  to 
enforce  the  collection  of  said  note  or  interest  on  the  same, 
as  against  or  from  the  said  Thomas  and  McRoberts,  for  the 
space  of  one  year  from  the  said  date  of  July  18,  1868. 

''3.  It  is  further  agreed,  that  in  order  to  enable  the  said 
Thomas  and  McRoberts,  their  heirs  and  assigns,  to  pay 
said  note  and  interest  out  of  the  property  named  in  said 
mortgage,  to  wit :  the  ditch,  right  of  water  and  mining 
ground  therein  named,  that  the  said  Largey  agrees  and 
binds  himself  to  at  once  deliver  the  quiet  and  peaceable 
possession  of  all  the  property  named  in  said  mortgage 
to  the  said  Thomas  and  McRoberts  upon  the  following 
terms  and  conditions,  to  wit :  that  is  to  say,  that  said 
Thomas  and  McRoberts  shall  take  charge  of  all  of  said 
property,  use  and  work  the  same  to  the  best  advantage,  by 
the  sale  of  water  or  the  working  of  said  mining  ground, 
as  in  the  judgment  of  the  parties  hereto  may  seem  best  for 
the  interests  of  all  the  parties  hereto  ;  and  after  deducting 
all  necessary  expenses  and  charges,  shall  pay  all  moneys 
and  gold  dust  that  may  come  into  the  hands  of  said  Thomas 
and  McRoberts  from  said  property,  from  any  source  there- 
from unto  the  said  P.  A.  Largey,  his  heirs  or  assigns ;  which 
money  or  gold  dust  so  paid  and  received  by  said  Laijipsy 
shall  be  appropriated  and  applied  by  him  or  his  assigns,  in 
the  manner  following,  to  wit : 

^*  First,  to  the  payment  of  a  certain  promissory  note  or  to 
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any  sum  that  may  be  now  due  thereon,  or  the  interest  that 
may  be  due  or  to  become  due,  which  said  note  is  also  named 
and  set  out  in  said  mortgage  and  now  owned  by  said  P.  A. 
Largey,  calling  for  222  ounces,  4J  dwts.  of  clean  gold  dust, 
or  equal  to  $4,000  in  gold,  with  interest  from  date  until  paid 
at  five  per  cent  i)er  month,  and  dated  November  5,  1867, 
and  signed  by  P.  D.  Vanderlip  and  one  James  MoEvily ; 
and  after  the  payment  of  said  note  and  interest,  as  afore- 
said^ then  the  said  P.  A.  Largey  or  his  assigns  shall  apply 
all  money  or  gold  dust  as  paid  by  said  Thomas  and  Mo- 
Roberts  from  said  property  named  in  said  mortgage,  after 
deducting  actual  expenses  of  said  Thomas  and  McRoberts 
as  aforesaid,  with  the  interest  to  be  computed  at  three  per 
cent  per  month,  as  named  in  said  note  from  said  18th  day 
of  July,  1868,  until  paid ;  and  that  when  said  several  notes 
with  the  interest  thereon  shall  have  been  paid  said  Largey 
or  his  assigns  as  aforesaid,  by  said  Thomas  and  Mc- 
Roberts, then  and  in  that  case,  it  is  agreed  aQd  the  right 
of  possession  and  occupancy  to  all  of  the  property  named 
in  said  mortgage  is  hereby  given  and  continued  in  and  to 
said  Thomas  and  McRoberts  or  their  assigns,  for  such  length 
of  time  as  may  be  necessary,  by  reasonable  use  and  work  of 
said  ditch  and  ground  as  aforesaid  until  the  said  Thomas 
and  McRoberts  shall  have  re-imbursed  and  paid  back  to  them* 
selves  all  the  money  or  gold  dust,  with  interest,  at  said  rate 
that  they  may  have  paid  upon  said  note,  as  signed  by  said 
Vanderlip,  McRoberts  and  Thomas,  to  said  P.  A.  Largey ; 
and  when  so  re-imbursed  and  paid  back  in  full,  then  they 
shall,  without  process  of  law,  return  and  deliver  the  prop- 
erty so  held  by  them  to  the  said  Largey  or  his  assigns. 

'^  4.  It  is  further  agreed  and  understood  by  and  between 
the  said  parties  hereto,  that  in  the  event  that  said  ground 
and  the  rent  or  sale  of  water  from  said  ditch,  or  the  di- 
version of  the  water  from  such  ditch,  if  by  any,  or  from 
any  of,  said  causes,  the  said  Thomas  and  McRoberts 
are  prevented  from  paying  said  notes  last  named  and  the 
interest  thereon,  then  and  in  that  case,  after  reasonable  time 
and  fair  effort  by  said  Thomas  and  McRoberts,  then  and 
in  that  case  the  said  P.  A.  Largey  binds  himself,  his  heirs 
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and  assigns,  to  rebate  and  not  require  or  demand  any  inter- 
est whatever  of  the  said  Thomas  and  McBoberts,  but  that 
all  payments  that  may  have  been  made  by  them  shall  be 
deemed,  and  are  hereby  declared  to  be,  payments  of  the  debt 
and  principal  of  said  note. 

^*  5.  It  is  further  agreed  and  understood  that  to  the  eigoy- 
ment  and  fulfillment  of  the  promises,  agreements  and  un 
dertakings,  as  herein  expressed,  that  said  P.  A.  Laigey  or 
ids  assigns  agree  and  bind  themselves  that  they  will  place 
the  said  Thomas  and  McRoberts  in  the  quiet  possession  of 
all  the  property  herein  named,  and  that  he  will  maintaiB 
and  keep  good  said  possession  without,  and  free  of,  expense 
to  said  Thomas  and  McBoberts. 

^^6.  It  is  further  agreed,  that  to  secure  the  payment  of 
said  last  mentioned  note  and  the  Mthf ul  execution  of  this 
agreement,  that  the  said  Thomas  and  McBoberts  shall  cause 
to  be  made  and  executed  to  the  said  Largey  or  his  assigns 
a  mortgage  by  Q-.  W.  Allen  of  an  undivided  one-fourth 
interest  in  all  the  property  now  owned  by  the  Highland  and 
Pine  Grove  Fluming  Company,  of  Madison  county,  M.  T., 
and  of  three  hundred  feet  square  of  mining  ground  on  East 
Bummer  Dan  Hill,  in  Fairweather  district,  county  and  Ter- 
ritory aforesaid. 

^^7.  It  is  further  agreed  and  understood  by  and  between 
the  parties  hereto,  that  for  the  faithful  and  perfect  executioD 
and  performance  of  each  and  every  agreement  and  under- 
taking as  herein  expressed,  we  do  bind  ourselves,  each  in 
the  -pensl  sum  to  the  other,  of  ten  thousand  dollars,  to  be 
well  and  truly  made. 

*^  Witness  whereof  we  have  each  set  our  hands  and  seals, 

this  18th  day  of  July,  A.  D.  1868. 

"  P.  A.  LARGET,  [l.  s.] 

"  W.  H-  THOMAS,  [L.  8.] 

"  JOHN  MoBOBEBTS.  [l.  s.] 
^^  Signed  in  our  presence, 

"  WlL  Y.  LOVELL, 

"G.  W.  AlleJt. 
"  Done  in  duplicate." 


1871.]  GREiaHTON.  V,  Vandeblip.  407 

To  the  introduction  of  this  agreement  in  evidence  by  the 
defeiidants,  the  plaintiffs  objected,  upon  the  groand  that  it 
is  no  defense  to  the  contract  for  gold  dust ;  that  it  does  not 
sapport  the  ayerments  of  the  answer,  and  that,  if  plaintiffs 
are  liable  thereon,  their  proper  remedy  is  a  suit  upon  the 
agreement.  These  objections  to  the  agreement  were  over- 
ruled, and  the  agreement  received  in  evidence.  This  action 
of  the  court  is  assigned  for  error,  and  the  main  question 
presented  by  this  record  is,  as  to  the  admissibility  of  the 
foregoing  agreement  in  evidence,  under  the  pleadings  in  this 


The  defendants  aver,  in  their  answer,  that  the  agreement 
of  July  18,  1868,  released  them  from  all  liability  upon  the 
contract  for  gold  dust,  and  that  they  are  wholly  discharged 
from  the  obligations  of  the  same.  It  is  claimed  by  defend- 
ants that  this  agreement  is  a  merger  of  the  gold  dust  con- 
tract, that  it  was  designed  to,  and  that  it  does,  take  the  place 
of  said  contract,  and  that,  by  reason  of  this  agreement,  a 
right  of  action  upon  the  contract  or  note  in  complaint  de- 
scribed has  ceased. 

It  thus  becomes  necessary  to  asoertainy  by  careful  analyaia 
and  interpretation,  the  true  intent  and  meaning  of  the  agree* 
ment  of  July  18,  1868. 

At  the  time  this  agreement  was  made,  the  contract  for 
gold  dust  (or  note,  as  I  will  hereafter  call  it  for  convenience) 
had  become  due,  and  a  suit  in  attachment  had  been  com- 
menced against  defendants,  including  defendant  Yanderlip, 
and  this  situation  of  the  parties  we  have  the  right  to  con- 
sider, to  enable  us  to  properly  interpret  their  acts.  The 
plaintiffs  were  demanding  their  pay  upon  the  note  then  due 
and  unpaid  ;  the  defendants  could  not  meet  this  obligation, 
and  this  agi^eement  was  the  result  of  this  situation.  Was  it 
the  intention  of  the  parties  thereto,  and  did  they  in  termi 
merge  the  note  in  the  agreement,  and  thereby  abandon  and 
lose  their  rights  and  interests  in  the  note  t  The  answer  tr 
this  question  will  decide  the  case. 
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The  stipulations  of  the  agreement : 

(1.)  Caused  the  suit  in  attachment  to  be  dismissed  and 
settled. 

(2.)  It  changed  the  rate  of  interest  on  the  note  from  five 
pel-  cent  to  three  per  cent  per  month. 

(3.)  It  extended  the  payment  of  the  note  for  one  year, 
from  July  18,  1868.  * 

(4.)  It  stipulated  to  deliver  ditch  and  mining  property  there- 
in described  to  defendants  Thomas  and  McRoberts,  and  firom 
the  proceeds  thereof  to  pay  first  a  note  held  and  owned  by 
plaintiffs  against  Vanderlip  and  one  James  McEvily,  for  two 
hundred  and  twenty*two  ounces  and  four  and  one-half  pen- 
nyweights of  gold  dust ;  and,  second,  to  pay  the  note  in  the 
complaint  described ;  and,  third,  to  remain  in  possession  of 
said  property,  and  to  work  the  same  until  they  should  fully 
re-imburse  themselves,  and  pay  back  to  themselves  all  the 
moneys  or  gold  dust  that  they  should  so  pay  on  said  notes. 

(5.)  If^  from  any  cause,  defendants  are  hindered  or  pre- 
vented, by  rent  or  sale  of  ditch  and  mining  property,  from 
paying  notes,  then  the  plaintiffs  bind  themselves  to  rebate 
all  interest  on  note  in  complaint  described,  and  the  paym^its 
that  have  been  made  to  be  applied  upon  the  principal  of 
said  note. 

(6.)  To  further  secure  the  payment  of  said  notOi  the 
defendants  agree  to  cause  one  George  W.  Allen  to  execute 
and  deliver  to  plaintiffs  a  mortgage  of  one  undivided  one- 
fourth  interest  in  the  Highland  and  Pine  G-rove  Fluming 
Company  of  Madison  County,  M.  T. 

It  will  be  observed  that  the  note,  as  a  distinctive  separate 
obligation,  is  nowhere  lost  sight  of  in  this  agreement  The 
rate  of  interest  is  changed  from  five  to  three  per  cent  per 
month,  but  the  note  is  still  to  bear  interest  and  to  be  in 
full  force  and  operation  for  that  and  all  other  purposes. 
The  time  of  the  payment  is  delayed  for  one  year,  but  at  the 
and  of  the  year  the  amount  due  thereon  could  have  been 
demanded,  and  can  it  be  doubted  that  a  suit  thereon  conld 
have  been  instituted  and  payment  enforced,  notwithstand- 
ing this  agreements 
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The  fall  force  and  efltet  of  this  agreement  was,  to  extend 
the  time  for  the  payment  of  the  note,  and  to  reduce  the  rate 
of  interest  thereon,  and  it  operates  simply  as  collateral 
Becurity  to  the  note.  The  note  was  due.  Tne  plaintiff 
promised  to  delay  payment,  but,  in  consideration  of  such 
promise,  he  was  to  receive  a  mortgage  againfit  Allen,  and 
the  note  against  Vanderlip  and  McBrily  was  to  be  paid. 

The  agreement  operates  to  place  in  the  hands  of  the 
defendants  the*  means  whereby  to  pay  the  note,  and  every 
purpose  and  intent  thereof  was  to  create  security  for  the 
payment  of  the  note,  and  if  there  has  been  a  failure  to  per- 
form this  agreement  by  the  plaintiffs,  on  their  part,  an  action 
could  be  maintained  against  them  thereon,  but  whether  the 
agreement  itself  fixes  the  measure  of  damages,  and  whether 
it  could  be  set  up  as  an  equitable  defense  to  this  note,  it  is 
not  BOW  necessary  to  determine. 

The  agreement  operates  to  delay  the  payment  of  the  note, 
and  where  the  promisee  of  a  note,  payable  at  a  day  certain, 
contracts  at  the  time  the  note  is  given  or  after  it  has  become 
due,  not  to  demand  payment  of  it  until  a  certain  time  after 
ite  maturity,  such  contract  is  a  collateral  promise  for  the 
breach  of  which,  if  there  be  a  legal  consideration,  an  action 
may  lie,  but  it  will  not  bar  an  action  on  the  note  when  due 
by  the  terms  of  it.  4  Mass.  414.  An  agreement,  to  ope- 
rate as  a  merger  of  a  note,  must  be  such  a  one  as  by  its  terms 
or  by  its  l^al  intent  and  meaning  would  defeat  a  right  of 
action  on  the  note. 

This  agreement  was  offiered  and  received  in  evidence  to 
support  the  allegation  of  the  answer,  that  the  agreement 
released  defendants  from  all  liability  on  the  note.  We  are 
of  opjbaion  that  the  agreement  does  not  operate  to  that 
extent,  and  that  it  does  not  support  the  allegation  of  the 
answer ;  and,  upon  the  principle  that  the  evidence  offered 
must  correspond  with  the  allegations,  and  be  confined  to 
the  point  in  issue,  the  agreement  was  improperly  received 
in  evidence  under  the  pleadings  in  the  case. 

It  may  be  proper  to  remark,  that  although  the  damages 
that  may  have  resulted  to  the  defendants,  by  a  breach  of 
Vol.  1—62. 
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this  contract  on  the  paH  of  the  plaintiffs^  maj  hare  been 
set  up  as  an  offset  to  the  note  (a  question  we  do  not  think 
necessary  to  decide),  yet,  there  are  no  allegations  of  dam- 
ages, for  the  breach  of  said  contract  in  the  answer,  which 
would  entitle  the  defendants  to  prore  the  same. 

The  order  overruling  the  motion  for  a  new  trial  is  s^ 
aside,  judgment  reversed,  and  cause  remanded  for  farther 
proceedings. 

JBasoepUons  st^tained. 


Robertson  et  al.,  respondents,  v.  Smith  et  al.,  appellants. 

STATUToaT  coNSTBUCTioN— minitHT  act  of  oonoreBB— rights  of  mtnen.  See* 
tion  9  of  the  ffeneral  mining  act  of  the  United  States,  approved  Jnly  28, 
1806,  grants  to  the  proper  persons  an  easement  upon  the  mineral  lands  of 
the  public  domain,  which  they  maj  appropriate  aooording  to  the  local  rules 
and  customs  of  miners  in  the  mining  district  in  which  the  same  maj  be 
situated,  and  thereby  legalizes  the  mining  upon  the  pnbUc  lands  of  the 
United  States  for  the  precious  metals. 

PotaiSBLOS  OF  MINING  QROUVi} -^  pfeiumpUon — minifio  customi.  It  will  be 
presumed,  in  the  absence  of  evidence,  that  the  parties  in  the  poasession  of 
mining  claims  hold  them  according  to  the  local  rules  and  customs  of  the 
miners  in  the  district. 

Statctoby  construction  -•  granU  to  miners — impHed  right.  The  grants  niade 
by  congress  in  the  mining  law  of  July  28, 1866,  should  be  liberally  oonstmed 
in  favor  of  the  grantee ;  and  the  grant  of  the  right  to  occupy  and  explore 
the  mineral  lands  of  the  United  States  carries  with  It  the  implied  rlRht  to 
extract  the  precious  metals  found  by  the  occupant  and  explorer. 

Bulbs  ov  minbbs  — vested  rights.  The  right  to  occupy,  explore  and  extract 
the  precious  metals  in  the  mineral  lands  of  the  United  States  beoomes 
vested  in  the  party  who  locates  these  lands  according  to  the  local  rales  and 
customs  of  the  mining  district  in  which  they  are  situated. 

TiTLBTO  MiNiNO  OLJL1M3— rights  of  miners.  The  fee  in  Dfae  land,  on  which 
mining  claims  are  located,  remains  in  the  United  States,  but  the  rights  of 
miners  are  incident  to  the  fee  and  have  been  carved  out  of  it. 

Btatutoby  oonstbugtion— (^rant  by  congress  for  highways — eon^peiMoKoii. 
Section  8  of  the  general  mining  act  of  congress  of  July  26, 1866,  grants  to 
the  public  a  right  of  way  for  the  construction  of  highways  overpablie 
lands,  which  have  not  been  otherwise  appropriated;  bat  neither  the  coanty 
commissioners  nor  the  tenitorial  legislatuve  can  take  land  for  highways  is 
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which  miners  have  aoqaired  vested  rights,  wlthotit  glrinff  i^  jnst  oompensa- 
tlon  for  damages  to  those  rights. 

Statdtobt  GON8TBUGTION — rtwrved  right8  by  congress — miners'  oustofiu*.  The 
daase  in  section  1  of  the  general  mining  act  of  July  36, 1866,  '*  subject  to 
such  regulations  as  may  be  prescribed  by  law,"  is  a  reservation  of  the  right 
by  congress  to  regulate  by  legal  enactments  the  manner  and  conditions 
onder  which  claims  must  be  worked  by  miners.  The  clause  in  the  same 
section,  **  subject  also  to  the  local  customs  or  rules  of  miners  in  the  sev^^ral 
mining  distriota,"  relates  to  the  rules,  customs  and  regulations  of  miners 
regarding  the  location,  user  and  forfeiture  of  mining  claims. 

Vsfirm>  BIGHTS  or  uisvas^  compensation --highway.  Lauds  of  the  (Tnited 
States,  in  which  miners  have  yetted  rights,  oannot  be  taken  for  the  pnbllo 
use  for  a  highway,  if  there  is  no  act  of  the  legislature  providing  for^a  jntt 
compensation  to  the  miners. 

Appeal  from  the '  Third  District^  Meagher  County. 

The  judgment  in  this  action  was  rendered  in  July,  1871, 
by  Wabe,  J.    The  other  facts  are  stated  in  the  opinion. 

O.  O.  Stmes  and  S.  Obb,  for  appellants. 

Persons  miniiig  on  the  public  domain  before  the  act  of 
congress  of  July  26,  1866,  were  trespassers  and  could  have 
no-  possessory  rights.  Yale  on  Water  Rights,  881-834; 
United  States  v.  Gear,  3  How.  120  ;  Cbtimi  v.  United  States, 
11  id.  229.  The  act  of  congress  of  July  26,  1866,  expressly 
reserves  from  possessory  rights  granted  to  miners  the  right 
of  way  over  the  pubUc  domain  for  roads.  14  TJ.  S.  Stat. 
263,  §  8. 

The  legislature  can  lay  out  and  establish  roads  by  an  ex- 
press act,  or  by  delegating  the  power  to  inferior  tribunals. 
The  legislature  of  1866  incorporated  "The  Eldorado  and 
Diamond  City  Wagon  Road  Company."  The  law  was  an- 
nulled by  congress  and  re-enacted  in  1867.  Acts  1867,  127 
This  made  the  road  a  public  highway.  In  1869  the  legisla- 
ture repealed  the  fi-anchise  and  made  the  road  a  free  public 
highway.  Acts  1869, 112.  The  legislature  of  1867  made  all 
roads  then  laid  out  or  traveled  public  highways.  Acts 
1867,  89.  These  acts  make  a  legal  public  highway  over  the 
respondents'  mining  ground. 

No  compensation  was  required  to  be  made  to  the  owners 
of  the  mining  ground.    The  government  grants  the  right 


412  BoBSBTSON  V.  Skith.  [Aog.  T., 

of  way  to  the  comninnity  and  expressly  reserves  from  indi- 
Wduals  any  possessory  right  that  would  conflict  with  it 
14  U.  S.  Stat.  368,  §  8. 

Appellants^  right  to  maintain  a  suit  to  prevent  travei 
on  the  road  is  barred  by  the  statute  of  limitations.  Acts 
1865,  467. 

The  alleged  agreement  of  respondents'  predecessors  in 
interest  with  persons  when  the  road  was  constructed,  can- 
not affect  the  interests  of  the  community,  who  have  the 
right  to  travel  the  road.  If  this  is  not  a  lawful  road,  there 
is  not  a  road  in  the  Territory  that  may  not  be  closed.  The 
road  was  duly  laid  out  by  the  county  commissioners  and 
the  supervisor,  respondent  Smith,  was  lawfully  empowered 
to  keep  the  road  in  repair.    Acts  1865,  501 ;  Acts  1869«  113. 

• 
Chumasebo  &  Chadwiok,  for  respondents. 

Bespondents  were  in  possession  and  working  their  mining 
ground  long  before  the  road  was  thought  of.  The  toll-road 
was  incorporated  after  respondents  had  located  and  taken 
possession  of  the  ground.  Acts  1867,  137.  Bespondents 
gave  the  toll-road  company  the  privilege  of  laying  out  and 
using  the  road  over  their  ground  until  they  wanted  it  for 
mining  purposes. 

Miners  have  always  had  an  implied  license  from  the  gov- 
ernment to  mine  for  precious  metals  on  the  public  lands. 
The  act  of  congress  of  July  36,  1866,  recognizes  this  right 
of  miners.  14  U.  S.  Stat.  353.  It  recognizes  these  mining 
claims  as  property. 

The  taking  of  private  property  for  public  uses  will  be 
enjoined  until  provision  for  compensation  be  made  by  law 
and  compensation  paid.  5th  Amend.  U.  S.  Const ;  Bona- 
parte V.  Camden  &  Amboy  Rail/road  Oo.^  Bald.  306  ;  AfM^ 
son  V.  PTiiladelphia  <fe  T,  Railroad  Oo.y  14  Haz.  Penn. 
Beg.  10. 

There  is  no  law  in  Montana  providing  for  laying  out 
roads.  There  is  only  one  provision  relating  thereto.  Acta 
1865,  601,  §  14,  ol.  8. 

The  legislature  had  no  power  to  declare  by  a  repealing 
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enactment  that  the  road,  which  had  been  laid  out  and  used 
by  the  snflTerance  of  miners,  should  be  a  public  highway 
without  providing  compensation.  Where  compensation  for 
land  taken  for  a  road  by  a  county  does  not  precede  the 
taking,  the  entire  action  of  the  county  authorities  is  yoid. 
Johnwn,  y.  Alameda  Gowfiiy^  14  Cal.  106. 

All  statutory  modes  of  divesting  titles  are  strictly  con- 
strued and  must  be  strictly  pursued.  BeoBley  v.  M&miain 
L.  Qo.j  13  Gal.  806 ;  Sedgw.  Stat.  L.  819  ;  Dwarrs  on  Stats. 
611 ;  Mbkelumne  K  3f.  Go.  v.  Woodbnry,  14  Oal.  437.  If 
the  statute  condemning  land  for  road  purposes  is  unconsti- 
tntional,  or  compensation  is  not  tendered,  a  perpetual  in- 
junction against  opening  the  road  will  be  granted.  Oardn 
ner  v.  Newbury^  9  Johns.  Oh.  162  ;  MoTcetwnme  H.  M.  Qo. 
V.  Woadburp,  14  Cal.  427. 

No  road  has  ever  been  laid  out  over  this  ground  of  re- 
spondents by  any  authority  except  the  act  of  the  legislature 
which  repealed  the  charter.  This  act  is  unconstitutional 
and  void.  The  legislature  cannot,  by  direct  act^  or  by  dele- 
gation of  power  to  others,  deprive  any  one  of  his  property 
withoat  compensation. 

Kkowles,  J.  This  cause  comes  to  this  court  on  appeal 
firom  an  order  granting  an  injunction  restraining  the  defend- 
ants fiH>m  laying  out  and  maintaining  a  highway  over  certain 
mining  claims  belonging  to  the  plaintiffs.  It  appears  from 
the  record,  that  plaintiffs  and  their  grantors  have  claimed 
and  X)0s8e8sed  a  mining  interest  in  these  claims  since  A.  D. 
1866.  That  they  are  in  possession  of  theth  now,  and  that 
they  have  expended  quite  a  sum  of  money  in  opening  and 
in  preparing  to  work  the  same.  That  defendants,  Ford, 
Eeene  and  Sterling,  are  the  county  .commissioners  of  Meagher 
county,  and  as  such  had  laid  out  a  road  up  dement  gulch, 
being  that  upon  which  plaintiffs'  mining  claims  are  situ- 
ated, and  over  these  claims.  That  the  defendant  Smith 
was  a  road  supervisor,  and,  as  such,  was  proceeding  under 
the  directions  of  the  above-named  commissioners  to  open 
said  road.    That  there  was  granted  by  the  legislative  assem- 
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bly  of  this  Territory,  sabseqaent  to  the  location  of  plain- 
tiffs^ mining  claims,  a  charter  to  certain  persons^  to  lay  out 
and  maintain  a  toU-road  up  said  Cement  gulch,  and  that,  m 
pursoance  of  said  charter,  these  persons  did  open  and  maii> 
tain  such  road.  That  a  subsequent  legislative  assembly 
repealed  the  act  granting  this  charter,  and,  by  an  act,  de- 
clared this  road  a  public  highway. 

The  defendants  claim,  that  by  virtue  of  the  provisions  of 
an  act  of  congress,  passed  July  26,  1866,  entitled  ^^  An  act 
providing  for  the  right  of  way  to  ditch  and  canal  owners^ 
over  public  lands,  and  for  other  purposes"  {see  14  U.  S. 
Stat,  at  Large,  253),  they  were  vested  with  the  right  to  lay 
out  and  maintain  this  road.  The  section  of  said  act  which 
they  claim  grants  them  this  right  reads  as  follows : 

Sec.  8.  ^^  That  the  right  of  way  for  the  constraotion  <rf 
highways  over  public  lands,  not  reserved  for  public  usee,  is 
hereby  granted." 

The  first  question  then  presented  for  our  consideration  is, 
were  the  lands  upon  which  these  mining  claims  are  situ- 
ated fully  public  lands  I 

The  same  act  which  grants  this  right  to  construct  high- 
ways over  public  lands,  grants  to  citizens  of  the  United 
States,  and  those  who  have  declared  their  intentions  to 
become  such,  the  right  to  explore  and  occupy  the  mineral 
lands  of  the  public  domain,  subject  to  such  regulations  as 
may  be  prescribed  by  law,  and  subject,  also,  to  the  local 
customs  and  rules  of  miners  in  the  several  mining  districts, 
so  far  as  the  same  may  not  be  in  conflict  with  the  laws  of 
the  United  States.    14  U.  S.  Stat,  at  Large,  §  1,  p.  263. 

We  hold,  that  this  section  of  that  act  grants  to  the  proper 
person  an  easement  upon  such  of  the  mineral  lands  belong- 
ing to  the  public  domain  of  the  United  States,  qs  he  may 
appropriate,  in  accordance  with  the  local  rules  and  customs 
of  miners  in  the  mining  district,  in  which  the  same  may  be 
situated,  there  being  at  present  no  regulations  prescribed 
by  law  to  vary  or  limit  these.  There  is  no  point  presented 
in  this  case  that  would  imply  that  plaintiffs  did  not  hold 
their  mining  claims,  in  accordance  with  the  rules  and  ous- 
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toms  of  the  miners  in  the  district  in  which  the  same  are 
sitnatecL  They  being  in  possession  of  them,  it  will  be  pre- 
sumed that  they  hold  them  in  accordance  with  such  rules 
and  customs,  upon  the  same  principle  that  iha  possessor  of 
any  real  estate  is  presumed  to  be  the  owner  there(^  until 
the  contrary  is  shown. 

This  easement  is  one  of  a  yery  extensive  diaracter,  for  it 
gives  the  owner  thereof  the  right  to  occupy  and  explore 
such  land.  Being  a  right  received  by  legislative  grant,  it 
should  receive  no  narrow  construction. 

The  rule  may  be  stated  as  a  general  one,  in  respect  to 

l^isHtive  grants  in  this  country,  that  they  should  be  con-- 

strued  liberally  in  favor  of  the  grantee,  and  in  such  a  manner 

as  to  give  them  a  full  and  liberal  operation,  so  as  to  carry 

out  the  legislative  intent,  where  that  can  be  ascertained. 

See  3  Washb.  on  Beal  Prop.  639.    Considering  the  history 

of  mining  for  the  precious  metals  in  the  mineral  lands  of 

the  United  States,  and  the  history  of  the  passage  of  the  act 

under  consideration,  it  cannot  be  doubted  that  congress 

intended  by  it  to  legalize  the  mining  upon  the  public  domain 

for  precious  metals,  which  up  to  the  passage  of  the  same  had 

been  carried  on  in  such  a  manner  as  to  make  those  engaged 

therein  trespassers  as  against  the  general  government.    Vf  e 

may  assert,  then,  that  the  grant  to  occupy  and  explore  the 

public  mineral  lands  belonging  to  the  public  domain,  car-. 

ried  virith  it,  by  implication,  the  right  to  take  what  was 

found  by  such  exploration,  namely,  the  precious  metals ;  for, 

without  this  xight,  the  grant  would  be  of  no  utility  to  those 

it  was  intended  to  benefit .    The  only  object  any  miner  would 

have  in  occupying  and  exploring  any  mineral  land,  would 

be  the  extraction  therefrom  of  metals  therein  contained. 

Without  this  right,  the  miner  who  does  so  would  still  be  a 

trespasser  against  the  general  government    I  am  aware  that 

in  the  case  of  Oharles  Itiver  Bridge  v.  Warren  Bridge^  11 

Pet.  490,  in  relation  to  franchises,  the  supreme  court  of 

the  United  States  held,  that  a  legislative  grant  should  be 

strictly  construed,  and  that  nothing  could  be  derived  by 

implication  from  such  a  grant.    Tet,  in  relation  to  legisliir 
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claim  does  so  subject  to  right  of  the  pubUc  ander  the  aec^ 
tion  of  the  law  referred  to  above  to  constraot  a  highway 
over  the  same.  There  is  no  reservatiom  of  this  kind  in  the 
grant  to  the  miner.  The  clause,  ^^  subject  to  such  regula- 
tions as  may  be  prescribed  by  law/-  reenree  only  the  light 
to  regulate  the  manner  and  conditions  ilndte  whoeh  miners^ 
must  work  their  claims  by  legal  enactments.  The  dause, 
'^  subject  to  the  local  customs  or  rules  of  mmers  in  the  sev^ 
eral  mining  districte,"  refera  evidently  to  the  rules,  customs^ 
and  regulations  of  miners  in  relation  to  the  location,  user 
and  forfeiture  of  mining  claims.  By  na  rule  of  legal  con- 
struction that  I  am  aware  of  can  these  claucfes  be  made  to 
refer  to  a  reservation  of  a  right  to  the  public  to  construct  a 
highway  over  located  mining  claims.  The  proper  oonstaruc^ 
tioD  of  J}he  law  upon  these  subjects  is,  I  think,  that  miners 
have  the  right  to  occupy  and  explore  unappropriated  pub- , 
lie  mineral  lands ;  that  the  public  have  a  right  to  an  ease- 
ment for  a  highway  over  the  unoccupied  public  domain, 
and  that  whichever  is  prior  in  time  is  prior  in  right.  It  is 
as  inconsistent  for  the  public  to  claim  a  right  of  way  ovet 
an  appropriated  mining  claim  without  giving  the  owner 
thereof  a  just  compensation  for  his  rights  as  it  would  be  for 
a  miner  to  claim  the  right  to  appropriate  for  mining  pur 
poses  a  ])ortion  of  the  public  domain  which  had  been  de- 
voted to  the  use  of  a  public  highway.  The  statute  does  not> 
by  express  terms,  or  by  implication,  make  either  of  these 
rights  superior  to  each  other.  There  was  no  attempt  on  the 
part  of  the  defendants  to  have  the  rights  of  plaintifb  seques- 
tered for  the  benefit  of  the  public  upon  giving  to  them  a 
just  compensation  therefor.  As  far  as  we  have  been  able 
to  ascertain  there  is  no  provision  in  the  statutes  in  this  Ter- 
ritory which  provides  for  the  paying  of  a  just  compensa- 
tion for  private  property  which  is  sought  to  be  devoted  to  a 
public  use  for  a  highway.  Until  there  is  some  provision 
for  this  I  do  not  see  how  private  property  can  be  devoted  to^ 
the  use  of  the  public  for  such  a  purpose,  notwithstanding 
the  necessity  for  such  an  appropriation  may  be  very  great 
It  would  seem  that  it  was  a  condition  precedent  that  tt  just 
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Gompenaation  should  be  given  for  private  property  before  it 
can  be  taken  for  a  public  use. 

It  does  not  fully  appear  that  the  defendants  claim  that 
the  public  was  subrogated  to  the  rights  of  those  persons 
who  had  constructed  th<&. toll-road  over  these  claims.  How- 
ever, if  they  do  the  public  could  receive  no  greater  rights 
than  these  parties  had.  It  does  not  appear  that  they  had 
any  ^hts  hfxi  the  permission  to  construct  their  road  over 
these  claims  and  use  it  during  the  pleasure  of  the  plaintiffs. 
The  charter  given  to  those  persons  could  have  given  them 
no  right  to  construct  their  road  over  these  claims  so  as  to 
damage  the  rights  of  plaintiffs,  for  a  provision  in  a  charter 
granting  sAoh^a  right  would  be  the  transferring  of  the  prop- 
erty of  one  set  of  persons  to  another,  and  would  be  void  as 
contravening  the  constitutional  provision  that  no  one  can  be 
deprived  of  his  proi)erty  without  due  process  of  law. 

For  these,  reasons  the  order  of  the  court  below  is  affirmed. 

Jvdffment  affhrmt^M, 


OASES 


ABQUED  AND  DETEBMINEO 


SUPREME  COURT 


A»«n 
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Hov.  Di^IUS  8.,  WADE,  OanuJuwaatL 
Hov.  HIBAM  KNOWLBS,  > 
Hon.  JOHN  L.  MURPHY» ) 


Kemp,  respondent,  v.  MoCobmiok  et  al.,  appellaitts. 

pjSKAJim&^dbibrwiaUon  of  name  of  'party.  A  par^  oan  be  d68orll::9^  '*'  ' 
pleading  by  a  known  and  accepted  abbreviation  of  his  christian  na-^^e. 

Estoppel— denial  of  »uwi»e— promiMory  note.  The  maker  of  a  prc^nw^®'^ 
note  ie  estopped  from  denying  his  name  or  that  of  the  payee  as  it  i9  written 
in  the  note. 

PiAADiNO— counter-claim  to  joint  deta^promiseofy  note.    In  an  action  on 
promissory  note  against  two  makers,  who  are  Jointly  liable,  one    o'  ^^^ 
cannot  plead  as  a  oonnter-olalm  an  indiyldnal  debt  dne  from  the  ^^T^ 
hitniMiif,  unless  he  alleges  that  the  payee  is  insolvent,  or  an  equitable  fS^^^^ 


1872.]  Kemp  v.  McGorhiok.  421 

Appeal  from  the  Third  DUtrict^  LewU  and  Clarke  Oovmi/y. 

KsMP  commenced  this  action  in  October,  1871,  and  de- 
scribed  himself  in  the  complaint  as  ^^  Alex.  Kemp,"  and  the 
defendants  as  "  Jno.  McCormick"  and  "  Wm,  H.  Taylor. ** 
The  canse  of  action  was  the  following  instmment : 

"$«B0.  Hblbka,  M.  T.,  Mar.  Xst,  1871. 

^^  On  the  first  day  of  June  next  we  promise  to  pay  Alex. 
Kemp  or  order  the  snm  of  six  hundred  and  fifty  dollars, 
foi*  value  received,  with  interest  after  due  at  the  rate  of  twc 
per  cent  per  month  till  paid. 

"JNO.  MoCORMICK, 
isump.]  ''  WM.  H.  TAYLOR." 

Kemp  was  described  in  the  summons  as  ''Alex.  Kemp." 

In  November,  1871,  Kemp  filed  an  amended  complaint 
and  was  described  to  ''  Alexander  Kemp." 

The  answer  of  John  McCormick  set  forth  that  there  was 
a  variance  between  the  original  complaint  and  summons, 
and  the  amended  complaint,  in  the  description  of  the  plain- 
tiff as  ''  Alex.  Kemp"  and  ''  Alexander  Kemp ; "  and  that 
the  note  was  made  to  ''  Alex.  Kemp,"  while  the  amended 
complaint. was  filed  in  the  name  of  ''Alexander  Kemp  ; " 
and  that  his  name  was  not  "  Jno.  McCormick,"  but  "John 
McCormick." 

The  other  facts  appear  in  the  opinion. . 

The  court,  Wade,  J.,  rendered  judgment  in  fftvor  of  Kemp 
on  the  pleadings,  and  McCormick  appealed. 

Ohumasebo  k  Chabwick,  for  appellants. 
'  The  court  erred  in  striking  out  the  answer.  The  sum- 
mons did  not  state  correctly  the  parties  to  the  action.  A 
party  is  bound  to  know  his  own  name,  and  must  sue  and  be 
sued  by  it.  The  misnomer  is  properly  pleaded  by  way  of 
answer.  Respondent  could  have  amended  under  section  68 
of  the  practice  act  If  the  answer  was  not  true,  respondent 
ooold  have  taken  issue  by  replication. 

The  answer  sets  up  a  partial  defense.    It  is  claimed  that 
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the  prayer  for  relief  is  too  broad.  The  facts  and  not  the 
prayer  settle  the  relief  to  be  gran^ted.  HolUn  v.  Forbes^  10 
Cal.  299 ;  People  v.  MerHUy  26  id.  336 ;  Civ-  Praa  Act, 
§  147 ;  Voorhies'  Code,  §  275. 

An  answer  is  not  frivolous  if  It  sets  up  facts  that  may 
constitute  a  defense,  if  properly  averred.  Voorhies'  Code, 
298,  note  c.  The  decisive  question  is  this :  Does  the  counter- 
claim  or  set-off  in  the  answer  constitute  facts  entitling  the 
appellant  to  recover  money  from  respondent  in  a  separate 
answer  f 

GxTLUSSi  &  CoHLY,  ft>r  respondent. 

It  is  proper  to  describe  a  party  by  an  abbreviation  of  his 
christian  name.  1  Greenl.  Ev.  11, 8,  note  7 ;  6  U.  S.  Dig.  61, 
title  Name.  The  misspelling  of  appellant*  s  name  comes 
under  the  principle  of  '^  idem  sonans."  1  Bouv.  L.  D.  696, 
Appellant,  having  signed  his  name  as  allied,  is  estopped 
from  denying  it.    2  Bouv.  L.  D.  198,  §  11. 

A  claim  due  to  one  only  of  several  defendants,  sued  upon 
a  joint  liability,  cannot  be  set  up  aa  a  counter-claim  in  a 
suit  upon  the  joint  debt  Pedbody  v.  Bloomer j  8  Abb.  Pr. 
863 ;  Waterman  on  Set-offs,  280-282 ;  Woods  v.  Harris^  5 
Blackf .  686 ;  Stone  v.  MeConnOly  1  Duvall,  64 ;  Howard  v. 
Shores,  20  Cal.  277. 

MuBPHY,  J.  Tl^  is  an  action  on  a  promissory  note 
executed  by  McCormick  and  one  Taylor,  and  payable  to 
Kemp. 

A  demurrer  was  filed  to  the  original  complaint,  which  was 
confessed,  and  an  amended  complaint  filed,  to  which  de- 
fendant McCormick  filed  a  separate  answer,  setting  up  the 
misnomer  of  the  plaintiff  and  defendant,  and  also  a  set-off 
or  counter-claim. 

Plaintiff  filed  a  motion  to  strike  this  answer  from  the 
files  and  for  judgment  on  the  complaint  as  by  default,  on 
the  ground  of  being  frivolous,  sham,  irrelevant  and  presenb- 
ing  no  defense. 

This  motion  was  sostuned,  and  judgment  in  &vor  of 
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plaintifl  entered  by  the  oonrt  below,  to  which  defendants 
^appealed. 

1.  As  to  the  question  of  misnomer,  raised'  by  the  record, 
we  hold  that  it  is  sufficient  to  describe  a  party  to  an  action 
•by  any  known  and  accepted  abbreviation  of  his  christian 
name,  and  that  the  defendant,  haying  signed  his  name  to 
the  note  in  question  with  such  abbreviation,  is  now  estopped 
from  denying  it. 

3.  As  to  the  question  of  set-off  or  counter-claim  also 
raised  by  the  record : 

Can  a  claim,  due  to  one  of  several  defendants,  be  set  up 
as  a  counter-c^aim  in  a  suit  against  such  defendants  upon  a 
joint  debt  or  liability  1 

We  think  not  in  this  instance. 

The  law  of  set-offs  in  this  Territory  is  regulated  by  the 
47th  section  of  our  civil  practice  act    Laws  of  1867, 148. 

It  provides,  that  the  claim  to  be  setoff,  ^^ shall  be  one 
existing  in  favor  of  the  defendant  or  plaintiff,  and  against  a* 
plaintiff  or  defendant,  between  wliom  a  several  judgment 
might  be  had  in  the  action,"  etc. 

This  is  the  same  as  the  California  statute  on  the  subject 
of  set-off,  and  in  a  judicial  construction  of  the  same  (20 
CaL  381),  the  converse  of  the  proposition  here  was  there 
held,  where  a  joint  debt  was  sought  to  be  set  off  against  an 
individual  debt. 

And  upon  the  same  principle  an  individual  debt  cannot 
be  set  off  against  a  joint  debt  or  liability. 

The  demand  sought  to  be  thus  set  off  'must  be  due  to  all 
of  the  defendants,  before  it  can  be  interposed  as  a  set-off, 
in  the  absence  of  express  provisions  of  the  statute  to  the 
contrary,  unless  it  should  be  upon  purely  equitable  grounds, 
by  averment  and  proof  of  insolvency,  etc.,  which  has  not 
been  attempted  in  this  case. 

There  is  no  error  in  the  action  of  the  court  below  in  striking 

«ut  the  answer  and  rendering  judgment  upon  the  complaint. 

The  judgment  Is  affirmed. 

JudgTnent  Oifflrmed. 


4SiM  GoADY  V.  Reins*  [JaiL  T., 


CoADT,  appellant)  v.  Bbins,  respondent 

■ 

Statutb  of  limitations — malpractice  ~  action  ao<Unst  phyHeian  for  damoQeM, 
In  fchU  aotion  to  reoover  damages  for  the  anskUlf nl  treatment  of  a  ftaotnved 
arm,  the  gist  of  the  aotion  is  the  negUgenoe  of  the  phyaloSan,  and  the  atiife- 
ute  of  limitations  begins  to  ran  from  the  time  of  the  alleged  negUgenoe. 

Byidbngb— ti\/un/  to  the  person.  In  proving  the  aotnal  injniy  caused  by  the 
nnsldllf  ol  treatment  of  a  patient  by  a  physioian,  it  is  competent  to  show  aU 
the  facts  resulting  from  the  injury,  from  the  time  the  right  of  action 
accrued  to  the  verdict. 

Statutobt  GONSTBiTOTioir  —  statute  of  limUationa  ^  time  enlaroed.  The  act 
of  the  sixth  legislature  amending  <*An  act  concerning  limitations,**  approved 
Vebruaiy  9, 1866,  governs  all  eases  in  which  the  right  of  aotion  existed  aft 
the  time  of  its  passage  under  the  first  act,  approved  Pebruary  9, 1865,  and 
enlarged  the  time  within  which  the  plaintiff  could  enforce  her  remedy  from 
February  28, 1870,  when  she  was  barred  by  the  first  act,  to  Febmaiy  28, 
1878. 

Statutory  constbvction — statute  of  limitations — validity  of.  The  act  of  the 
sixth  legislature  amending  the  **A.ct  concerning  limitations,"  approved 
February  9, 1865,  relates  to  the  remedy,  is  proepeotlve  in  itp  ctfEbotf  and  does 
not  violate  any  vested  rights. 

Power  of  ooitbts — cannot  Ugialaie — limitation.  Courts  cannot  legislate  and 
exempt  parties  from  the  operation  of  a  atatnte  of  Hmltatfon,  if  the  legial^ 
ture  has  not  made  any  exception. 

Appeal/rom  the  Third  District^  Lewis  and  darke  County. 

This  aotion  was  heard  by  the  court,  W  abb,  J.,  in  August, 
1871,  and  judgment  rendered  for  Reins  on  his  demurrer  to 
the  complaint.    The  facts  are  stated  in  the  opinion. 

G.  G.  Symbs  and  Wabren  &  3akdbbs,  for  appellant 

This  aotion  was  limited  by  the  original  statute  of  limita- 
tions to  two  years  from  the  time  the  cause  of  action  arose. 
Acts  1866,  467,  §  8.  This  was  amended,  and  the  time  was 
extended  to  five  years.     Acts  1870,  62. 

The  statute  in  force  at  the  time  the  action  was  brought 
governs  it.  The  old  law  was  expressly  repealed  by  the 
amendment  of  1870.  The  complaint  shows  continuing 
damages  resulting  after  the  limitation  had  ceased  to  bar 
recovery  under  the  old  law  in  force,  when  tiie  act  from 
which  damages  resulted  was  done. 

A  plea  of  the  statute  of  limitations  is  a  plea  of  the  forunii 
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afl^ts  only  the  remedy,  and  does  not  affect  the  right,  unless 
the  time  is  unreasonably  shortened.  Ogden  v.  Saunders^ 
12  Wheat.  850 ;  1  Bonv.  Inst.  334 ;  2  Harrison's  Dig.  3737 ; 
Ang.  on  Llm.  63 ;  GcUl  v.  Hager^  8  Mass.  4S9 ;  Hayward 
V.  Juddy  4  Minn.  487 ;  Sedgw.  on  Stat.  Law,  669. 

The  statute  is  .prospective.  It  appUes  to  all  suits  brought 
after  its  passage,  and  affects  only  the  remedy.  McQrea  v. 
OraiQy  33  Gal.  522.  The  time  when  the  contract  was  made, 
or  act  doni^i  under  which  the  cause  of  action  arose,  is  imma- 
terial. Itvss  V.  Duvall^  13  Pet.  64 ;  BavJc  of  Alabwnia  v» 
Datton,  9  5ow.  (U.  S.)  527 ;  Patter Bon  v.  OaineB,  6  id.  602 ; 
liOTing  V.  AlUn^  9  Gush.  70. 

Ill  actions  on  the  case  for  negligence  the  statute  of  limi- 
tations begins  to  ran  from  the  time  the  consequent  damages 
accrue.  Ang.  on  Lim.  299-319 ;  Starkie  on  Slander,  473, 
474 ;  Dyster  v.  BcMye^  3  Bam.  &  Aid.  448 ;  FisTier  v.  JPond^ 
1  HUl,  672. 

Where  damages  continue,  only  those  can  be  recovered 
which  have  accrued  within  the  time  of  limitation.  Ang. 
on  lim.,  §307. 

There  was  no  limitation  law  in  force  at  the  time  the  suit 
was  brought)  except  the  amendment  of  1870. 

Ghumasero  &  Oh  AD  WICK,  Shobbb  fr  LowBT,  and  E.  W. 
TooLB  &  J.  K.  Toole,  for  respondent. 

The  statute  of  limitations  commenced  to  run  from  the  time 
the  act  was  done  by  respondent.  Appellant  cannot  avail 
himself  of  the  oontinuando  in  his  complaint.  Ang.  on  Lim., 
§  141.  The  statute  does  not  run  from  the  time  of  the  conse- 
quent inj  uries  to  appellant.     ArgdlZ  v.  Bryant^  1  Sandf .  98. 

The  statute  of  1865  governs  the  case  and  not  the  act  of 
1870.  To  give  the  last  act  force  and  application  to  this 
cause  would  give  it  a  retroactive  ox)eration.  Laws  can  only 
attach  to  future  action.  They  cannot  attach  to  conduct 
prior -to  the  creation  of  the  law.  The  act  of  1870  was  not 
in  existence  when  the  cause  of  action  accrued  in  this  case. 

■ 

The  cause  of  action  accrued  on  Februaiy  28,  1868,  and, 
under  the  law  then  in :  force,  the  suit  must  be  commenced 
Vol.  L  — 54. 
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within  two  years,  by  February  28,  1870,  or  it  was  barred 
Acts  1866,  466,  467,  §§  1,  8 ;  Acts  1870,  62. 

The  complaint  was  filed  April  12,  1871,  and  the  rights  of 
the  parties  cannot  be  determined  by  the  act  of  1870.  Thorny 
son  V.  Alexander^  11  111.  65.  No  statute  should  be  so  con- 
strued as  to  give  it  a  retrospective  operation.  Battles  v. 
Forbes,  18  Pick.  638 ;  Dash  v.  Van  Yleeck,  7  Johns.  477. 
Statute  should  not  be  construed  to  act  on  rights  already 
existing.  Johnson  v.  BwrreU^  2  Hill,  238 ;  Woods  ▼.  Dudley y 
11  Paige,  403. 

MuKPHY,  J.  This  suit  was  commenced  on  the  12th  day 
of  April,  1871,  by  Goady,  to  recover  damages  against  Bein, 
for  unskillfulness,  etc. ,  as  a  physician  and  surgeon,  in  setting 
and  treating  her  fractured  and  dislocated  arm  and  elbow,  on 
the  28th  day  of  February,  1868. 

On  the  11th  day  of  July,  1871,  the  defendant  filed  a 
demurrer  to  the  amended  complaint,  setting  forth  as  the 
grounds  thereof:  1.  That  the  action  was  barred  by  the 
statute  of  limitation  ;  and,  2.  That  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained  and  judgment  for  costs  r^i* 
dei-ed  against  the  plaintiff  by  the  court  below,  from  which 
she  has  appealed  to  this  court. 

But  the  only  question  necessary  for  us  to  consid(«r  in  this 
connection  is,  is  the  action  barred  by  the  statute  of  limita- 
tion % 

There  have  been  but  two  acts  regarding  limitations  passed 
in  the  Territory,  in  February,  1886,  and  January,  1870,. 
respectively. 

The  latter  amended  section  8  of  the  former,  embracing 
actions  of  this  nature,  and  repealed  all  former  acts  in  con- 
flict therewith. 

By  the  former,  actions  of  this  character  wei^  limited  to- 
two  years  from  the  time  the  cause  thereof  acomed ;  by  the- 
latter,  to  five  years. 

Now  the  question  is,  which  aot  is  to  govern  in  this  case. 
But,  when  did  the  right  of  aotion  acorae  %  let  us  first  inquire. 
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The  gist  of  the  action  in  this  instance  is  the  negligence 
and  unskillfulnessy  or  breach  of  duty  as  laid  in  the  com- 
plainty  and  not  the  injury  or  damage  consequent  thereon. 

If  suck  action  were  commenced  immediately  upon  a 
person  becoming  chargeable  in  such  a  case,  it  is  probably 
true  that  no  more  than  nominal  damages  could  be  recovered, 
yet  it  is  clear  that  proof  of  actual  damages  may  extend  to 
and  embrace  facts  occurring  and  growing  out  of  the  injury, 
<^ven  up  to  the  verdict  itself. 

Bat  the  statute  in  cases  of  this  nature  b^ins  to  run,  re- 
gardless of  the  form  of  action,  whether  case  or  assumpsit, 
from  the  time  of  the  negligence  or  breach  of  duty. 

And  in  this  case,  under  the  act  in  force  at  the  time  of  said 
n^ligence  or  breach  of  duty,  it  must  be  held  to  liave  com- 
menced to  ran  frofn  the  said  28th  day  of  February,  1868. 

And  since  it  is  Ixue  that,  at  the  commencement  of  this 
action,  the  time  limited  under  the  act  in  force  when  the 
cause  thereof  accrued,  had  expired,  it  is  insisted  by  respond- 
ent that  that  fact  is  conclusive  of  this  case,  and  therefore 
the  suit  is  barred« 

Bui  it  must  be  borne  in  mind  that  said  act  had  been  re- 
pealed before  said  time,  as  limited  under  it,  had  expired, 
and  before  the  action  was  barred.  And,  also,  that  another 
and  new  act,  extending  and  enlarging  the  time  within  which 
such  actions  could  be  commenced  and  prosecuted,  had  gone 
into  full  force  and  effect,  while  the  right  of  action  still 
existed  under  the  old  and  original  act.  And  as  the  statute 
of  limitations  applies  only  to  the  remedy,  the  subsequent 
act  would  have  the  effect,  on  coming  into  operation,  to  take 
up  and  carry  forward  for  the  length  of  time  thus  provided 
all  the  then  valid  subsisting  causes  of  action. 

And  it  is  also  contended  by  respondent  that  to  apply  said 
last  act  to  the  case  at  bar  would  give  it  a  retroactive  or 
retrospective  operation. 

But  would  such  be  the  effect  in  this  instance  ? 

It  would  doubtless  be  retroactive  when  applied  to  suite 
Having  been  begun  and  pending  when  it  was  passed  or  took 
effect.    But  in  this  case  no  action  had  been  begun  or  was 
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pending  when  it  went  into  operation ;  onlj  the  right  of 
action  was  in  existence  at  that  time. 

And  is  it  retrospective  in  its  character  ? 

The  very  words  are,  *'an  action  upon  an  account  or  othei 
contract,  obligation  or  liability  not  grounded  upon  an  instru- 
ment of  writing,  shall  be  commenced  within  five  years." 
Tt  is  plain  that  it  relates  only  to  the  remedy,  and  is  prospec- 
tive in  every  sense. 

And  it  seems  to  have  been  the  uniform  practice  of  legis- 
latures, and  that,  too,  without  any  well-grounded  objection, 
in  enacting  statutes  of  limitations,  to  make  them  apply  as 
well  to  causes  of  action  which  have  already  accrued,  as 
those  which  may  thereafter  accrue,  if  sufficient  time  be 
allowed  between  the  time  the  act  takes  effect  and  the  period 
fixed  for  the  limitations,  to  afford  a  full  and  ample  oppor- 
tunity to  all  persons  having  such  causes  of  action,  to  com- 
mence their  suits.  See  Lorinffy  Judge^  etc.y  v.  AUme^  9 
Cush.  68. 

And  by  the  operation  of  the  subsequent  act,  in  its  appli- 
cation to  this  case,  we  see  that  the  right  of  action  is  neitiber 
extinguished  nor  the  time  within  which  suit  must  be  brought 
to  enforce  it  unreasonably  shortened,  but  is  expressly  ex- 
tended and  enlarged. 

Of  course  it  could  not  be  construed  to  apply  to  causes  of 
action  which  have  accrued  more  than  five  years  previous, 
to  the  time  limited  in  said  act,  without  a  violation  of  vested 
rights. 

But  in  this  case,  about  two  years  only  having  elapsed,  no 
vested  rights  under  the  act  are  in  any  manner  interfered 
with. 

And  the  fact  must  not  be  overlooked,  that  the  act  in  ques- 
tion makes  no  exception  of  this  class  of  cases. 

The  legislature,  therefore,  having  made  no  exception  from 
the  operation  of  its  provisions,  of  parties  suing  under  such 
circumstances,  the  courts,  of  course,  can  make  none.  Sncb 
action  by  the  courts  would  be  legislating,  would  be  unwar- 
ranted, beyond  their  province,  and  be  error.  See  Bank  of 
Alabama  v.  DaUon^  9  How.  628,  529,  an^,  cases  cited. 


1872.]  Columbia  Mikistg  Co.  v.  Holtbr.  426 

The  statute,  then,  that  must  detenniiie  the  right  of  the 
plaintiff  to  bring  this  action,  is  the  one  in  force  when  the 
same  was  brought.  See  Patterson  v.  GaineSy  6  How.  601, 
etc. 

And  as  the  time  under  the  statute  in  force  (January,  1870) 
when  this  action  was  commenced  had  not  expired,  it  was 
and  is  not  barred,  and  the  court  below  committed  error  i|i 
sustaining  the  demurrer  aforesaid  on  that  ground. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Mmptians  swttUned. 


OojiXTMBUL  IfmiNe  Oompant,  respoindent, «.  Holtxb  et  aL, 

appellants. 

PsAonOK— motion  Jor  rehearing'^ equity —auptrgedeas.  The  motloii  torn 
leheftrlng  of  an  equi^  case  bj  this  oourt  does  not  operate  as  a  supersedeas, 
and  the  court  below  can  enter  a  deci^ee  in  aooordanoe  with  the  remittitur 
and  mandate  of  this  oooit,  while  the  motion  is  pending. 

Praotiov — stay  of  judgment — motion,  A  motion  for  a  new  trial  In  an  action 
at  law  does  not  stay  the  execution  of  the  judgment. 

Rbhsabinq  —  rule  of  court— 'tertns  of  eontiniMinee,  A  party  can  make  a 
motion  for  a  rehearing  under  a  role  of  this  court.  It, is  not  a  right  giyen 
by  statute  and  this  oourt  can  prescribe  the  terms  on  which  a  continuance 
of  the  argument  on  the  motion  is  granted. 

^RjLCTiciR— 'remittitur  recalled  or  stayed  by  JwAicet,  The  justices  of  Mb 
oourt,  on  a  proper  application  in  vacation  or  term  time,  can  recall  or  st^y 
a  remittitur  and  mandate  that  have  been  erroneously  issued  out  of  this 

court. 

Vbjlcsick— granting  of  reJiearing,  A  rehearing  In  an  6<lui^  case  will  not  be 
granted  after  the  court  below  has  entered  the  decree  of  this  court  aooofd- 
ing  to  its  mandate  and  remittitur. 

IIaicdatb  or  this  ooubt.  The  court  below  must  obey  the  mandate  and  remit- 
titur of  this  court. 

Practice  —  rehearing — reversal  of  decision.  On  a  motion  for  a  rehearing,  this 
court  will  rarely,  if  ever,  reverse  ita  first  decision,  unless  it  has  overlooked 
some  decbive  question,  or  the  decision  conflicts  with  a  statute  or  controll- 
ing decision. 


430  Columbia  Mining  Co.  v.  Holteb.      [Jan.  T., 

Appeal  from  the  Third  District^  Lewis  and  Olarke  OouTiiy 

The  facts  are  stated  in  the  opinion.  The  decree  witf 
entered  by  the  court,  Wade,  J. 

E.  W-  Toole  &  J.  K.  Toole,  for  appellants. 

By  the  motion  for  a  rehearing  in  the  original  case,  and  the 
continuance  of  the  same,  the  jurisdiction  oyer  the  cans^ 
was  retained  in  this  conrt  No  judgment  could  be  rendered 
in  the  court  below  until  the  motion  for  a  rehearing  had  been 
disposed  of.  This  is  the  only  question  involved  in  the  case 
The  motion  for  rehearing  and  'its  continuance  operated  pet 
86  as  a  supersedeas. 

W.  F.  SA]n)ERS  and  Chttkasebo  &  Chadwiok,  for  re- 
spondent. 

The  continuance  of  the  argument  on  the  motion  for  rehear- 
ing was  granted  "  without  stay  of  proceedings."  The  court 
below  was  powerless  to  disobey  the  mandate  of  this  court. 
If  the  motion  operated  as  a  supersedeas,  appellants  have 
not  saved  that  error. 

There  is  a  distinction  between  cases  at  law  and  equity 
At  law  the  motion  for  a  new  trial  does  not  operate  to  stay 
the  execution  of  the  judgment.  In  equity  cases,  this  court 
can  direct  the  terms  on  which  its  orders  shall  be  made  foi 
continuing  a  rehearing. 

A  rehearing  will  not  be  granted  in  equity  cases,  if  it  has 
been  remitted .  to  the  court  below  to  carry  into  effect  the 
decree  of  this  court,  and  a  subsequent  appeal  brings  up 
only  the  proceedings  after  the  mandate.  Brotoder  v.  Mc- 
Arthur^  7  Wheat.  58. 

If  this  court  should  reverse  its  former  decision,  all  decrees 
would  iSBill  as  a  consequence  and  no  injustice  would  be  done. 
Wambaugh  v.  Oates,  8  N.  Y.  188. 

Murphy,  J.  This  suit  was  originally  brought  by  the 
Columbia  Mining  Company  against  Anton  M.  Holter  and 
others,  for  damages,  for  the  diversion  of  certain  water  from 
plaintiff's  mill,  etc.,  and  for  an  injunction. 

There  was  a  verdict  and  judgment  for  defendants  below. 
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and  also  a  decree  dissolving  the  temporary  restraining 
order,  from  whieh  plaintiff  appealed  to  this  conrt. 

The  appeal  was  regularly  heard  at  the  last  January  ternii 
the  judgment  biEftow  reversed;  the  order  dissolving  the  tem- 
porary restraining  order  set  aside  and  the  cause  remanded, 
with  instructions  to  set  aside  the  general  verdict  of  the  jury, 
and,  upon  the  pleadings  and  special  findings,  render  judg- 
ment in  favor  of  plaintiff  for  nominal  damages,  and  enter  a 
decree  granting  a  perpetual  injunction  as  prayed  for. 

At  the  same  term  a  motion  of  defendants,  for  a  rehearing, 
was  permitted  to  be  filed  and  continued,  the  order  of  con- 
tinuance entered  nunc  pro  funCy  at  the  last  term,  specifjdng 
**  without  stay  of  proceedings.'* 

At  the  following  March  term  of  the  court  below,  on  pre- 
sentation of  the  remittitur  and  mandate,  the  judgment  afore- 
said of  this  court  was  executed  as  directed,  to  which  de- 
fendants excepted,  and  have  appealed  to  this  court. 

There  is  no  complaint  that  the  decree  of  the  court  below 
does  not  conform  to  the  mandate  of  this  court,  nor  that  any 
misconduct  or  irregularity  whatever  was  committed.  The 
only  error  assigned  is,  that  the  court  below  entered  a  de- 
cree pursuant  to  the  remittitur  and  mandate  aforesaid,  while 
the  motion  for  a  rehearing  was  pending  above. 

And  the  only  question  for  us  to  consider  now  is,  did  this 
court,  by  reason  of  said  motion,  retain  jurisdiction  over  the 
case  so  that  the  court  below  could  not  proceed  to  carry 
out  the  judgment  above,  according  to  its  mandate,  or  did 
said  motion  operate  per  se  as  a  supersedeas. 

It  is  a  rule  of  law  that  a  motion  for  a  new  trial  at  law, 
which  is  a  statutory  right,  does  not  operate  of  itself  to  stay 
the  execution  of  a  judgment,  but  requires  a  special  order  to 
that  effect,  on  such  terms  as  the  court  may  prescribe. 

And  there  is  no  substantial  difference  between  a  rehear- 
ing in  equity,  which  opens  the  decree  afresh,  and  places  the 
case  before  the  court  for  trial  anew,  and  a  new  trial  in  a  case 
at  law  tried  and  decided  by  the  court. 

A  motion  for  a  rehearing  in  this  instance,  not  being  even 
a  right  prescribed  by  statute,  but  simply  by  a  rule  of  thia 
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court,  by  a  parity  of  reasoning,  would  not  per  se  operate 
as  a  supersedeas,  or  stay  of  the  remittitur  .and  mandate, 
and  not  without  a  similar  order. 

And  in  this  case  it  appears  that  the  argument  on  the 
motion  was,  pn  the  application  of  the  ^^endants  them- 
selves, oontinued,  and  th^  only  oin  the.  es^ess  condition 
that  it  should  not  operate  as  a  atay  of  ^prpceedUigs. 

And  this  court  having  ;^he  right  to  prescribe  the  terms 
upon  which  such  orders  are  made,  ^nd  the  continuanoe 
being  allowed  at  defendants'  own  instance  find  request  they 
could  not  avail  themselves  of  the  favor  and  afterward  repu- 
diate the  terms  upon  which  it  was  granted. ; 

But  if  it  had  operated  as  a  aupSrsedeas,  the  defendants 
have  not  saved,  but^  by  their  laches,  waived  the  error. 

Their  remedy,  in  that  event,  would  have  been  by  applica- 
tion to  the  justices  of  the  supreme  court,  who,  in  vacation 
as  in  term  time,  have  authority  over  the  writs  of  this  court, 
and  could  have  recalled  the  mandate  and  remittitur,  or 
stayed  the  same  till  a  rehearing  could  have  been  had. 

A  rehearing  will  not  be  granted  in  an  equity  cause,  after 
it  has  been  remitted  to  the  court  below,  to  carry  into  effect 
the  decree  of  the  court  above,  according  to  its  mandate. 
And  a  subsequent  appeal  for  supposed  error  in  carrying 
into  ^*ftect  such  mandate,  brings  up  only  the  proceedings 
after  the  mandate.    6  Curtis'  U.  S.  Sup.  Ct.  Decis.  220. 

In  this  case,  there  being  a  positive  direction,  on  filing  and 
continuing  the  motion  for  a  rehearing,  that  it  should  not 
stay  proceedings,  the  remittitur  and  mandate  were  regu- 
larly and  properly  issued-        , 

The  mandate  was  the  imperative  command  of  a  supervis 
ory  to  a  subordinate  court. 

The  court  below  was  powerless  to  disobey. 

Disobedience  would  have  been  error,  and,  if  admitted,  the 
authority  of  this  tribunal  as  a  supreme  and  supervisory- 
court  would  be  annihilated. 

If  afterward,  however,  on  motion  for  a  rehearing,  this 
court  should  reverse  its  former  decision,  which  would 
rarely,  if  ever,  be  done,  except  upon  some  question  deci- 
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fiiye  of  the  case,  duly  submitted  by  counsel,  but  oyerlooked 
by  the  court,  or  the  Ikot  that  the  decision  was  in  conflict 
with  an  express  statute  or  a  controlling  decision,  to  which 
the  attention  of  the  court  had  not  been  directed,  all  decrees 
in  pursuance  thereof  would,  as  a  natural  consequence,  fall 
with  the  decision,  the  authority  under  which  they  were  made. 

And,  in  that  events  defendants  would  at  least  have  their 
remedy  by  action  to  recover  back  the  money  collected  under 
the  same. 

Therefore  we  hold,  that  the  motion  for  a  rehearing  did  not 
operate  as  a  supersedeas,  and  that  the  6ourt  below  com- 
mitted no  error  in  entering  the  dfecree  in  conformity  to  the 
remittitur  and  mandate  from  the  court  above. 

The  action  of  the  court  below  in  carrying  into  effect  the 

judgment  of  the  supervisory  court  is  isustained,  and  the 

decree  affirmed.' 

Judgment  affl/tmeck 


Gabothebs,  respondent,  v.  Connolly,  appellant. 

Statutb  of  VRAUDe — verboZ  prainise  to  pay  de6l  of  another.  The  vertMd  prom- 
Im  of  a  party*  who  hat  a  olaim  against  a  ditoh,  to  paj  the  lien  of  another 
against  the  ditoh,  H  not  within  the  etatute  of  frandi,  and  may  be  enforced 
In  law,  if  the  main  purpose  of  the  promise  ia  to  protect  the  private  Inteiw 
eets  of  the  promisor,  and  the  other  party,  in  consequence  of  this  promise, 
giyes  up  his  lien  on  the  property  and  fails  to  sue  and  collect  his  debt. 

Appeal  from  the  Second  District^  Deer  Lodge  Oourtty. 

This  action  was  tried  in  May,  1871,  by  a  jury,  who  re- 
turned a  verdict  for  Carothers,  and  the  court,  Knowles,  J., 
entered  judgment  against  Connolly. 

The  facts  appear  in  the  opinion. 

The  statute  of  the  Territory,  relating  to  the  action,  is  as 
follows:  "In  the  following  cases,  any  agreement  shall  be 
void  unless  such  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing,  and 
subscribed  by  the  party  charged  thereunto :  First.  Every 
agreement  that  by  the  terms  is  not  to  be  performed  wilhin 

Vol.  I. — 66. 
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one  year  from  the  making  thereof.  Second.  Everj  special 
promise  to  answer  for  the  debt;  or  default  or  misoarriage  of 
another/' 

Sharp  &  Naptok,  for  appellant 

The  only  question  at  issue  in  this  ease  is,  whether  or  not 
there  was  such  a  promise  made  by  appellant  to  respondent, 
as  to  take  it  out  of  the  statute  of  frauds.  Appellant  main- 
tains that  there  was  not.  What  consideration  was  there  for 
appellant's  promise,  if  the  foreclosure  of  respondent's  lien 
would  not  injure  him  1 

The  burden  of  proving  a  valid  legal  promise  is  upon  the 
respondent  That  he  failed  to  do,  so  long  as  there  was  no 
benefit  gained  by  appellant  in  having  the  lien  forfeited. 
There  was  none,  because  only  two  members  of  the  firm  sign 
the  deed  to  Connolly  &  Stuart,  and  consequently  their  lien 
was  only  on  a  portion  of  the  property,  and  they  could  have 
compelled  the  respondent  to  satisfy  his  lien  out  of  the  bal- 
ance of  the  property.  If  this  promise  had  been  reduced  to 
writing  the  consideration  would  have  been  sufficient  for  a 
guaranty.    2  Pars,  on  Cont  9-11. 

J.  C.  Robinson,  for  respondent. 

Appellant's  promise  is  taken  out  of  the  statute  of  frauds. 
He  was  benefited  and  respondent  ipjured  by  it,  either  of 
which  would  support  the  promise.  1  Pars,  on  Oont.  866-369  ; 
2  id.  306.  Appellant  had  an  interest  in  the  ditch  when  he 
made  the  promise.     3  Pars,  on  Cont.  25. 

Wade,  C.  J.  This  suit  is  brought  on  an  alleged  promise 
by  defendant  to  pay  a  debt  of  the  plaintiflT  against  the  Key 
Stone  Ditch  Company,  and  it  is  claimed  by  defendant  that 
this  promise  being  a  verbal  promise  to  pay  the  debt  of 
another  is  within  the  statute  of  frauds  and  therefore  void. 

The  pleadings  and  the  evidence  in  this  case  show  sub- 
stantially this  state  of  facts.  In  the  month  of  December, 
1871,  the  Key  Stone  Ditch  Company  were  indebted  to  the 
plaintiff  and  two  other  persons,  doing  business  under  the 
name  and  style  of  Carothers  &  Co.,  in  the  sum  of  $161. 60^ 
for  lumber,  before  that  time  delivered  to  the  ditch  company 
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at  their  speoial  instance  and  request ;  that  to  secure  the  pay* 
ment  of  this  indebtedness  Oarothers  &  Co.  filed  a  lien  upon 
the  ditoh  property  on  the  Qth  day  oi  December,  1887 ;  that 
in  the  year  1868  CSarothers  &  Co.,  for  a  valuable  considera- 
tion^  assigned  and  delivered  to  the  plaintiff  their  intereist  in 
said  debt  and  lien ;  that  prior  to  the  1st  day  of  June,  1868, 
the  defendant,  Connolly,  became  the  owner  of  the  ditch 
property,  or  at  least  tlmt  he  became  the  owner  of  a  claim 
against  the  same  in  the  sum  of  more  thati  96>000y  and  that 
while  the  defendant  was  so  the  owner  of  said  property,  or 
the  owner  of  said  claim  against  the  same,  in.  consideration 
that  said  plaintiff  would  give  up,  release  and  forfeit  to  said 
defendant  his  said  lien  upon  said  property,  and  that  plain- 
tiff would  forbear  to  sue  and  foreclose  the  same,  he^  the  de- 
feiidanti  then  undertook  and  promised  to  i)ay  plaintiff  said 
debt  and  demand  of  $161.60,  and  that,  in  pursuance  of  said 
agreement  of  the  defendant,  the  plaintiff  did  give  ap  said 
lien,  and  did  release  the  same  to  the  defendant,  and  dia  for- 
bear to  sue  and  collect  the  same  out  of  said  property,  and 
thereby  lost  his  lien  and  claim  agaiuBt  said  property,  and 
that  his  debt  remains  due  and  unpaid. 

The  testimony  also  shows  that  the  defendant,  being  the 
owner  of  said  claim  against  said  property,  was  interested 
in  having  the. other  demands  against  said  property  paid  off 
and  canceled,  and  that  for  this  purpose,  and,  further,  to 
secure  his  own  debt  against  said  property,  he  had  paid  the 
claim  of  one  Yolbrecht  and  of  one  Stephens  thereon,  and 
has  taken  a  conveyance  or  assignment  of  said  claims  to 
himself. 

Being  thus  interested  in  the  ditch  property  to  the  extent 
of  his  claim  or  demand  against  the  same,  he  makes  the 
promise  to  the  plaintiff  as  above  set  forth. 

Is  this  promise,  so  made,  within  the  statute  of  frauds,  and 
void '{ 

It  is  obvious  from  the  situation  of  the  parties  and  the 
property  in  question,  at  the  time  this  promise  was  made, 
that  the  enforcement  of  the  lien  of  the  plaintiff,  arfd  the 
collection  of  his  debt  out  of  this  property,  would  so  far,  and 
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to  the  extent  of  the  plaintiff's  claim,  have  decreased  and 
lessened  the  security  of  the  defendant's  debt^  so  that  his 
promise  and  agreement  to  pay  the  debt  of  the  plaintiff  was 
a  promise  made  for  his  own  interest  and  for  his  own  benefit^ 
and  to  prevent  a  sacrifice  of  the  property,  by  a  forced  sale, 
upon  proceedings  to  foreclose  plaintiff's  lien.  The  promise 
and  undertaking  of  the  defendant,  therefore,  was  not  fbr  the 
benefit  of  the  plaintiff.  The  plaintiff's  debt  was  secure  be 
yond  question,  and  this  promise  of  the  defendant  was  purely 
and  solely  for  his  own  accommodation.  It  was  made  to 
farther  secure  the  defendant,  and  to  place  the  ditch  prop- 
erty under  his  sole  control. 

It  was  a  promise  to  pay  the  debt  of  another,  and  not  in 
writing,  but  the  leading  object  of  the  promisor  was  to  sub- 
serve and  promote  some  interest  or  purpose  of  his  own. 
Such  a  promise  is  not  within  the  statute  of  frauds.  The 
statute  is  designed  to  prevent  fhiuds  and  perjuries,  and  not 
to  engender  them,  and  it  would  outrage  every  principle  of 
j  ustice  and  fair  dealing  to  permit  any  defendant  to  escape 
the  consequences  of  his  promise,  made  to  further  his  own 
interests,  ends  and  purposes. 

Wherever  the  main  purpose  and  object  of  the  promise  is 
not  to  answer  for  another,  but  to  subserve  some  purpose  of 
his  own,  his  promise  is  not  within  the  statute,  although  it 
may  be  in  form  a  promise  to  pay  the  debt  of  another,  and 
although  the  performance  of  it  may  incidentally  have  the 
effect  of  extinguishing  the  liability  of  another. 

If  a  creditor  has  a  lien  upon  certain  property  of  his  debtor 
to  the  amount  of  his  debt,  and  a  third  person,  who  also  has 
an  interest  in  the  same  property,  promises  the  creditor  to 
pay  the  debt,  in  consideration  of  the  creditor  relinquishing 
his  lien,  this  promise  is  not  within  the  statute.  3  Pars,  on 
Cont.,  §§  24, 26 ;  Nelson  v.  Boyifdon^  3  Mete.  896 ;  WiUiaTM 
v.  Leper  J  3  Burr.  1886 ;  Alger  v.  SeviUe,  1  Gray,  891. 

The  judgment  in  the  court  below  is  affirmed. 

JudffmcTit  ajffirfnecL 
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Isaacs,  respondent,  v.  MoAkdbbw  et  al.,  appellants. 

teBViOBS — tpeoiol  Goniraot — absence  of  employee,  A  servanti  who  is  emplojed 
under  a  oontraot  for  a  certain  time,  at  a  fixed  prioe,  cannot  recover  on  the 
contract  for  the  services  he  has  rendered,  if  he  has  left  or  been  compelled 
to  leave  his  employers  through  their  conduct,  before  the  stipulated  time 
expires. 

Sbhviobs — ^eotof  apedal  oontract — Hme  of  aervioe.  A  partj,  who  Is  employed 
under  a  written  oontract,  as  a  superintendent  of  mines  for  five  years,  at  a 
salary  of  ti,000  per  year,  but  in  which  no  time  for  its  payment  is  fixed,  must 
perform  services  for  the  period  of  five  years,  before  he  can  bring  an  action 
for  any  part  of  his  salary. 

SmRVJOMB—titne  of  payment— salary.  If  a  written  oontract  does  not  fix  the 
time  for  the  payment  of  a  salary  to  a  servant,  who  is  to  work  for  five  years, 
at  a  certain  salary  per  year,  the  law  will  establish  such  time  at  the  end  of 
the  five  years. 

SiBTioaB— enKre  contract  ^remedies— party  preoetitad  from  performlno  con- 
tract.  A  party  who  is  prevented  from  performing  an  entire  oontract  by  the 
other  party  has  three  remedies ;  he  may  keep  himself  ready,  willing  and 
able  to  perform  the  contract  until  it  expires,  and  then  sue  on  the  contract, 
or  sue  upon  the  quanhun  meruit  for  what  his  services  are  actually  worth,  or 
sue  for  damages  for  breach  of  the  oontract  by  the  other  party. 

COMTBAOT  —  charge  on  btiainess — personal  liability.  An  agreement  that  the 
traveling  and  living  expenses  of  a  superintendent  of  mines  shall  be  a  charge 
to  and  borne  by  the  joint  property  and  business,  makes  them  Uens  upon 
such  property  and  business,  but  does  not  create  any  personal  liability  until 
the  remedy  against  the  property  has  been  exhausted. 

Statutory  gonstbttotiov —^  cut  presoribing  the  rate  of  interest  Interest  is  a 
creature  of  the  statute ;  and,  under  the  laws  of  this  Territory,  the  payment 
of  interest  for  money  paid,  laid  out  and  expended  for  another,  cannot  be 
enforced  unless  It  is  averred  and  proved  that  there  has  been  unresonable 
and  vexatious  delay. 

pRAonox— JiniUniir  by  tfie  Jury  set  aside— services.  A  finding  by  the  Jury,  that 
a  party  has  performed  services  for  one  year,  under  a  contract  requiring  him 
to  superintend  mines  in  this  Territory,  will  be  set  aside,  if  the  evidence 
shows  that  he  left  the  Territory  before  the  year  expired. 

Oontraot  tor  Montana  cxtbrenot  oonstrubd  — salary  for  services.  Under 
a  contract,  which  provides  that  a  salary  for  services  shall  be  at  the  rate  of 
$4,000  a  year,  in  Montana  currency,  allowing  greenbacks  to  be  worth  90  cents 
of  the  dollar  of  said  currency,  the  amount  of  such  salary  is  $4,000  per  year. 

Oontraot — plaee  of  peiformanoe  and  demand.  Under  a  contract  that  is  made 
in  New  York  to  be  performed  in  Montana,  in  which  the  place  of  payment 
for  services  is  not  fixed,  a  demand  for  payment  must  be  made  in  Kew  York, 
if  the  employers  have  their  domicile  there« 

4  \>ntr Aor — rale  of  ititerest  after  de^nand  for  payinent  for  services.  In  an  action 
to  recover  for  services  performed  In  Montana,  under  a  contract  made  to 
New  York,  which  does  not  fix  the  rate  of  Interest,  if  the  payment  for  ser- 
vices is  refused  after  a  demand  therefor  in  New  York,  the  rate  o'  interest 
would  be  that  prescribed  by  the  laws  of  this  Territory. 
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Husband  and  wifb — void  otmtrcKst  and  Judgment,  A  oontraot  hj  whieh  » 
pulT'  acrrees  to  perform  servioes  for  three  persons,  one  of  whom  Is  his  wife, 
ftnd  s  judgment  obtained  thereon,  are  Toid  at  common  law  as  between  the 
husband  and  his  wife. 

Pbaotics — toUhdrautal  of  oounter-oZo^m.  It  is  not  error  for  the  oonri  to  r^ 
fuse  to  allow  a  party  to  withdraw  his  counter-claim,  after  the  testimonj  has 
been  closed  and  while  the  court  is  instructing  the  juiy,  unless  manifest 
injustice  would  result  to  the  rights  of  the  parties. 

Appeal  from  the  First  THstrict.  Madison  Oofumty. 

This  action  was  tried  in  November,  1869,  by  a  jury,  who 
returned  a  general  verdict  for  Isaacs,  on  which  the  conrt^ 
Wabben,  J. 9  rendered  judgment. 

Isaacs'  was  restrained  by  an  order  of  the  court,  in  a  suit 
in  which  McAndrew  and  another  were  the  plaintiffs,  from 
acting  as  superintendent  of  mines  under  the  contract  set 
forth  in  the  opinion,  from  January  7,  1868,  to  September, 
1868.  It  appeared  from  the  evidence  that  the  contract  had 
never  been  dissolved  or  canceled  by  the  parties  ;  and  that 
Isaacs  testified  that  he  notified  McAndrew  in  New  York 
city,  in  April,  1868,  that  he  had  come  theire  to  make  a  set- 
tlement with  appellants,  at  the  request  of  their  agent  in 
Montana,  and  that  McAndrew  then  said  that  no  person  had 
any  authority  to  so  notify  him  to  appear. 

The  other  facts  appear  in  the  opinion. 

W.  P.  Sandbrs,  for  appellants. 

Respondent  could  not  claim  over  $4,000  per  annum,  with 
interest,  as  damages.  The  agreement  to  pay  $4,000  limits 
the  sum  to  that  amount,  but  the  judgment  could  not  be  for 
dollars  in  "'Montana  currency." 

There  was  no  agreement  to  pay  until  the  close  of  the  term 
of  service,  February  2,  1872.  No  liability  had  accrued 
under  the  first  cause  of  action  when  judgment  was  rendered. 
No  interest  could  be  claimed  under  the  statute.  Acts  1866, 
535.  There  was  no  allegation  that  these  moneys  were  with* 
held  by  an  unreasonable  or  vexatious  delay. 

The  liability  of  appellants,  under  the  second  and  ttiird 
causes  of  action  rests  ui)on  the  last  olause  of  appellant's  let* 
ter  of  March  9,  1867.    This  clause  was  nudum  pactum.    It 
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waa  an  oflSar  to  giye,  which  could  not  be  enforced  as  a  legal 
liability.  It  was  an  offer  to  make  the  expenses  a  charge 
on  the  property  and  basiness,  and  created  no  persdnal  lia- 
bility.  The  only  method  of  enforcing  them  wonld  be  by 
proceedings  in  equily  to  saliiJeGt  the  property  to  their  pay- 
ment. 

Respondent  was  discharged :  whether  for  good  cause 
or  no  makes  no  difference.  He  was  diseharged  three 
months  before  the  year  expired.  The  jury  found  he  was 
working  in  Montana  under  the  contract^  while  he  was  actu- 
ally in  New  York.  The  jury  did  not  find  that  respondent 
was  able  to  perform  his  part  of  the  contract  Respondent 
went  to  New  York  by  no  one' s  authority. 

There  should  have  been  a  demand  for  currency,  and  a 
refusal  to  pay  it.  There  should  have  been  an  allegation  of 
acceptance  by  respondent  of  the  proposition  in  the  letter  of 
March  9, 1867. 

The  stipulation,  that  respondent  was  to  be  paid  at  a  cer- 
tain rate  per  year,  is  not  an  agreement  that  the  salary  shall 
be  paid  at  the  end  of  the  year.  Dcme  v.  Maanoell,  13  Mete. 
28d  ;  McMUlan  v.  Vanderlip,  13  Johns.  165  ;  Jennings  v. 
Camp^  13  id.  94 ;  Seab  v.  Moor^  19  id.  387.  Respondent 
could  not  collect  any  thing  on  the  contract  until,  by  its 
terms,  the  time  had  expired.  He  could  sae  for  damages  for 
refusing  to  employ,  and  not  for  wages  before  they  became 
due. 

The  moneys  named  in  the  second  and  third  causes  of 
action  were  not  paid  at  the  instance  or  request  of  appellants. 

Respondent  neglected  his  duty  and  violated  the  orders  of 
his  employers  and  his  contract  of  service.  He  was  on  the 
Missouri  river  one  month,  and  neglected  the  business  of  his 
employers.  Respondent  could  not  delegate  to  another  a 
personal  trust  Respondent  removed  appellants'  mill  with- 
out authority,  and  squandered  appellants'  money  in  an  un- 
tested and  unimproved  district  Respondent  brought  suits 
in  names  of  appellants  against  their  wishes.  Respondent' s 
letters  and  i-eports  to  appellants  show  incompetency,  decep- 
tion and  fraud. 


440  laAJiOB  u  MoAkbbew.  [Jan.T., 

The  comt  erred  in  refasing  to  aJlow  appellants  to  with- 
draw their  coanter-daim.  The  oonrt  erred  in  refusing  to 
instrnct  the  jury  that  respondent  must  prove  that  he  per- 
formed work  for  the  whole  year  in  order  to  recover. 

Respondent  was  obliged  to  demand  his  pay  in  New  York 
before  appellants  would  be  liable.  The  Montana  currency 
was  deliverable  in  New  York,  and  an  averment  of  demand 
there  was  essential.  3  Pars,  on  Oont.  688.  Nothing  was 
due  respondent  until  February  3,  1873,  or  April  1,  1873. 

The  court  erred  in  refusing  to  instruct  the  jury  as  to  what 
constitutes  negligence,  and  put  a  wrong  construction  on  the 
letter  of  March  9, 1867*  Braion  v.  Huger^  31  How.  Pr.  305 ; 
Hilliard's  New  Trials,  250.  The  court  refused  to  chaige 
that  desertion  by  respondent  of  appellants'  business  was 
cause  for  discharge.    ZabrUTde  v.  Smithy  13  N.  Y.  388. 

G.  G.  Symes,  S.  Word  and  H.  N.  Blake,  for  respondent. 

Respondent  testified  that  he  worked  as  superintendent 
for  appellants  from  April  1,  1867,  to  April  1,  1868  ;  that  he 
was  to  receive  the  salary  mentioned  in  the  letter  of  March  9, 
1867,  and  expenses  from  New  York  to  Montana,  and  living 
expenses  in  Montana  ;  and  that  he  worked  Mthfully  for 
appellants.    This  evidence  was  not  disputed  by  appellants. 

This  appeal  is  taken  from  an  order  overruling  a  motion 
for  a  new  trial.  There  was  no  statement  on  the  motion  for 
a  new  trial,  but  the  bill  of  exceptions  contained  a  portion 
of  the  evidence.  There  being  no  such  statement  as  the 
statute  requires,  this  court  cannot  reverse  the  order  over* 
ruling  the  motion  for  a  new  trial  on  the  ground  l^hat  the 
evidence  is  insufficient  to  support  the  verdict  Civ.  Prac 
Act,  §  194.  The  weight  of  all  the  evidence  in  the  exceptions 
is  in  favor  of  respondent.  There  is  a  conflict  of  evidence, 
and  the  court  will  not  reverse  the  judgment  or  disturb  the 
verdict.  OuUahan  v.  Starbucks  31  Cal.  413;  Wiloaxson 
V.  Burton,  37  id.  333 ;   Wilkinson  v.  ParroU,  33  id.  103. 

The  only  questions  to  be  considered  are  the  rulings  of  the 
court  during  the  trial.  The  letter  of  March  9,  1867,  was 
properly  admitted  in  evidence.     It  fixed  the  salary  of  re- 
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spondent,  and  related  to  the  issues  tried  by  the  Jury.  It 
shows  that  certain  expenses  of  respondent  were  to  be  borne 
by  appellants* 

The  refusal  of  the  court  to  allow  appeUants  to  withdraw 
their  counter-olaLaL  was  not  error.  It  is  the  intention  of  the 
law  that  accounts  between  litigants  shall  be  settled  in  the 
same  suit.  If  parties  insist  on  a  counter-claim  during  the 
trial,  they  should  not  be  allowed  to .  withdraw  it  while  the 
court  is  charging  the  jury. 

The  instructions  of  the  court  were  applicable  to  the  issues 
formed  by  the  pleadings  and  the  points  relied  on  by  appel- 
lants. They  fully  present  the  appellant  s  side  of  the  case. 
Some  of  appellant's  instructions,  that  were  refused,  had 
been  given  in  substance  by  the  court.  It  is  the  diity  of  a 
court  to  give  the  law  applicable  to  a  case  in  plain,  not  argu 
mentative,  instructions,  so  that  the  jury  will  not  be  con 
fused.  • 

It  was  not  necessary  for  respondent  to  work  during  the 
whole  year  to  recover.  Appellants  prevented  him  from 
working  a  portion  of  the  time,  but  he  was  ready  and  wil- 
ling to  perform  services  under  the  contract.  Before  respond- 
ent went  to  New  York,  W.  D.  Wann,  agent  of  appellants, 
told  him  he  would  have  to  go  to  get  a  settlement. 

Could  the  expenses  referred  to  in  the  letter  of  March  9, 
1867,  be  made  a  lien  on  the  property  of  appellants  and  en- 
forced against  it  t  It  cannot  be  claimed  that  appellants  are 
not  personally  liable,  unless  there  was  an  express  contract 
that  respondent's  expenses  should  not  be  a  personal  liabil- 
ity.    Tcifts  V.  Plymouth  M.  Co.y  14  Allen  (Mass.),  407. 

The  issues  of  the  performance  of  services  by  respondent, 
the  reasons  for  his  discharge,  his  competency,  his  obedience 
of  appellants'  instructions,  etc.,  were  decided  in  favor  of 
respondent  by  the  jury,  undeT  the  instructions  of  the  court 
below. 

[Respondent  was  to  receive  $4,000  per  year.  This  was 
payable  at  the  end  of  each  year.  The  commencement  of 
this  suit  was  a  sufficient  demand. 

The  letters  of  respondent  to  appellants  show  that  respond- 
Vol.  L— 66. 
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ent   was    very  particular  and  thorough  in  his  reports  of 
every  thing  he  did. 

There  are  no  specifications  of  the  particular  errors  on 
which  appellants  rely  in  any  part  of  the  transcript  The 
whole  record  shows  that  the  law  was  substantially  given  to 
the  jury ;  that  no  exceptions  were  taken  which  would  have 
changed  the  result ;  and  there  may  be  a  conflict  of  evidence. 
The  judgment  should  not  be  disfnirbed.  Sfmith  v.  Harper^ 
5  Cal.  329  ;  Bale  v.  Andersanj  27  id.  260 ;  KUe  v.  Tubbs^  32 
id.  338. 

W.  P.  Sakdsbs,  for  appellants,  in  reply. 

The  letter  of  March  9,  1867,  shows  that  certain  expensee 
were  to  be  borne  by  the  joint  property  and  business,  and 
not  by  appellants.  The  letter,  like  a  mortgage,  makes  a 
debt  a  charge  on  property,  but  creates  no  })ei*sonal  liability. 

Respondent  must  show  that  he  made  truthful  reports  tc 
appellants  to  enable  him  to  recover.  It  was  a  part  of  re 
spondent'e  contract  of  service. 

The  withdrawal  of  the  counter-claim  stands  on  the  samr 
footing  as  the  right  pf  a  party  to  dismiss  a  suit  where  then* 
is  no  counter-claim,  and  this  can  be  done  before  the  court 
has  left  the  case  to  the  jury. 

Respondent  must  remain  at  or  near  the  business  before 
he  can  recover  wages  on  the  contract.  Respondent  cannot 
claim  the  discharge  was  valid,  and  leave,  and  then  claim 
that  the  discharge  was  a  nullity  and  sue  for  wages.  Vir- 
ginia <fe  T.  A.  Co.  V.  Comity  Commissioners  Lyon  Cto.,  6 
Nev.  73. 

The  salary  was  not  $4,000  each  year,  or  a  year,  but  at  the 
rate  of  $4,000  per  annum. 

The  errors  relied  on  were  properly  saved. 

Wade,  C.  J.  This  is  an  appeal  from  the  judgment  of 
the  court  below,  and  from  the  order  overruling  the  motion 
for  a  new  trial,  and  whatever  appears  in  the  bill  of  excep- 
tions, taken  at  the  trial  and  allowed  by  the  court,  is  prop- 
erly before  us  for  consideration  and  decision.  The  suit  is 
for  services  alleged  to  have  been  performed  by  plaintiff  for 
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defendantB,  in  pursaance  of  the  terms  of  a  written  con- 
tract between  the  parties,  and  the  complaint  substantially 
alleges :  That  in  the  months  of  February  and  March,  1867, 
the  plaintiff  was  employed  by  defendants  at  their  spe- 
<3ial  instance  and  request,  as  general  manager  of  the  min- 
ing business  and  property  of  the  defendants  in  Mon- 
tana Territory,  for  the  period  of  five  years  ftom  the 
2d  day  of  February,  1867,  unless  the  agreement  entered 
into  between  the  plaintiff  and  defendants  should  be  sooner 
dissolved  or  canceled ;  that  on  the  9th  day  of  March,  1867, 
defendants  proposed  to  pay  plaintiff  for  his  services,  at  the 
rate  of  $4,000  per  year  in  Montana  currency,  allowing  green- 
backs to  be  worth  90  cents  of  the  dollar,  commencing  on 
the  1st  day  of  April,  1867,  which  agreement  and  proposi- 
tion were  made  in  the  city  of  New  York,  and  accepted  and 
ratified  by  said  plaintiff  at  the  times  the  same  were  made ; 
that  the  plaintiff,  being  employed  as  aforesaid,  took  charge 
of  the  mining  business  and  property  of  said  defendants  in 
said  Territory,  as  general  manager  thereof,  in  the  month  of 
March,  1867,  and  that  he  continued  to  perform  the  service 
of  such  general  manager  fi-om  that  date  until  the  1st  of 
April,  1868,  without  any  fault  or  omission  of  duty  on  his 
part ;  that  said  agreement  has  never  been  dissolved  or  can- 
celed ;  that  the  same  was  in  full  force  and  effect  from  the 
time  the  same  was  made  until  the  1st  day  of  April,  1868; 
that  the  value  of  said  $4,000  in  Montana  currency  was 
:$4,444.44,  and  that  plaintiff  was  entitled  to  receive  that  sum 
for  his  services  aforesaid,  and  that  no  part  thereof  has  been 
paid,  although  the  same  was  demanded  of  defendants  in  the 
city  of  New  York,  in  the  month  of  April,  1868. 

The  second  cause  of  action  charges  defendants  with  the  sum 
of  $1,100,  for  so  much  money  paid,  laid  out  and  expended 
for  said  defendants  by  said  plaintiff,  and  to  and  for  the  use 
and  benefit  of  defendants,  and  at  their  special  instance  and 
request,  in  defraying  the  expense  of  plaintiff  and  his  wife 
in  getting  from  the  city  of  New  York  to  said  Territory. 

The  third  cause  of  action  charges  defendants  with  the 
sum  of  $600  for  so  much  money  paid,  laid  out  and  expended 
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by  said  plaintiff  for  said  defendants,  at  their  special  instance 
and  request,  in  defraying  the  living  expenses  of  the  plaintiff 
in  said  Territory. 

The  fourth  cause  of  action  charges  defendants  with  the  sum 
of  $1,000  for  money  paid,  laid  oat  and  expended  by  plain- 
tiff for  said  defendants,  at  their  special  instance  and  request, 
m  defraying  the  expense  of  plaintiff  in  going  from  this  Ter- 
ritory to  the  city  of  New  York,  and  returning  therefrom  to 
said  Territory. 

The  answer  of  the  defendants  denies  that  the  plaintiff,  in 
the  months  of  February  and  March,  1867,  or  at  any  other 
time,  was  employed  by  the  defendants  as  general  manager 
of  the  mining  business  and  property  of  the  defendants,  in 
the  Territory  of  Montana,  for  the  period  of  five  years,  or 
for  any  other  period,  than  from  the  1st  day  of  April,  1867, 
to  the  6th  day  of  January,  1868 ;  and  deny  that  plaintiff 
continued  to  perform  such  services,  or  any  service  for  de- 
fendants, after  said  6th  day  of  January,  1868 ;  deny  that 
plaintiff  complied  in  all  respects  with  contract,  without  any 
fault  or  omission  of  duty  on  his  part ;  but,  on  the  contrary, 
allege  that  plaintiff^  when  he  entered  upon  their  employ- 
ment  as  aforesaid,  in  consideration  of  the  sum  agreed  to  be 
paid  to  him  for  said  services,  undertook  and  agreed  that  he 
was  competent  to  discharge  the  duties  of  general  manager 
and  superintendent  of  the  mining  business  and  property  of 
defendants  in  said  Territory ;  that  he  would  devote  his 
entire  time  and  eribrgies  in  the  discharge  of  such  duties ; 
obey  all  instructions  he  should  receive  from  defendants  in 
reference  to  said  business  ;  make  full  reports  from  time  to 
time  to  the  defendants  of  all  matters  affecting  their  interests 
in  and  about  said  business ;  not  deceive  the  defendants  with 
reference  to  any  of  said  business  or  property.  But  alleges 
that  said  plaintiff,  while  so  employed  as  aforesaid,  was  not 
competent  to  discharge  the  duties  of  said  general  manager 
or  superintendent  of  said  mining  business  and  property ; 
did  not  devote  his  entire  time  or  energies  to  the  discharge 
of  the  duties  aforesaid ;  did  not  obey  the  instructions  of  the 
defendants  with  reference  to  their  business ;  did  not  make 
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fall,  nor  tmthAil,  reports  of  said  busmess  to  said  defendants ; 
deceived  defendants  with  reference  to  their  said  business 
and  prop^ty ;  was  extravagant  in  the  expenditure  of  de- 
fendants' money ;  insubordinate  to  their  instructions ;  made 
to  them  fialse  reports  isf,  and  about  their  said  business; 
bought  other  mining  property  in  said  Territory  with  defend- 
ants' money  without  their  authority ;  and  would  not^  and 
did  not^  comply  with  said  contract  of  service.  Wherefore, 
the  defendants,  on  the  6th  day  of  January,  1888^  discharged 
plaintiff  trom  said  service  and  employment ;  and  defend- 
ants aver  payment  of  $3^000  to  plaintUf  on  account  of  his 
services,  between  the  lat  day  of  April,  1867,  to  January 
1,1868. 

The  answer  to  the  second,  third  and  fourth  causes  of 
action  is  a  general  denial,  and  in  further  answering  the  de- 
fendants set  up  a  counter-claim  against  the  plaintiff,  for  goods 
sold  and  delivered  to  plaintiff  at  his  special  instance  and 
request,  and  for  money  had  and  received  of  defendants,  and 
for  money  paid,  laid  out  and  expended  by  defendants  for 
plaintiff  at  his  instance  and  request,  and  demanding  judg- 
ment for  amount  of  countHr-claim. 

The  reply  of  plaintiff  denies  that  he  undertook  or  agreed 
with  defendants  that  he  was  competent  to  discharge  the 
duties  of  general  manager  or  superintendent  as  aforesaid ; 
denies  that  he  agreed  to  obey  all  instruQtipns  of  defendants 
in  reference  to  said  business,  and  denies  that  he  agreed  that 
he  would  not  deceive  defendants  about  said  business  and 
property.  Said  replication  also  denies  that  defendants  have 
paid  him  $8»000,  or  mj  other  sum,  on  account  of  siud  ser- 
vice, denies  that  he  was  ever  discharged  from  said  service, 
denies  counter-claim  and  all  the  av^^erm^nts  thereof,  and 
allies  Mthful  performance  of  his  duties  under  said  con- 
tract* 

The  i>laintiff,  to  maintain  the  issues  on  his  part,  intro- 
duced and  read  in  evidence  the  following  contract : 

"CONTRACT/' 
'*  This  agreement  made  this  second  day  of  February,  in  the 
year  one  thousand  eight  hundred  and  sixty-seven,  between 
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by  said  plaintiff  for  said  defendants,  at  their  special  instance 
and  request,  in  defraying  the  living  expenses  of  the  plaintiff 
in  said  Territory. 

The  fourth  cause  of  action  charges  defendants  with  the  sum 
of  $1,000  for  money  paid,  laid  out  and  expended  by  plain- 
tiff for  said  defendants,  at  their  special  instance  and  request^ 
in  defraying  the  expense  of  plaintiff  in  going  from  this  Ter- 
ritory to  the  city  of  New  York,  and  returning  therefrom  to 
said  Territory. 

The  answer  of  the  defendants  denies  that  the  plaintiff,  in 
the  months  of  February  and  March,  1867,  or  at  any  othei 
time,  was  employed  by  the  defendants  as  general  managei 
of  the  mining  business  and  property  of  the  defendants,  in 
the  Territory  of  Montana,  for  the  period  of  five  years,  or 
for  any  other  period,  than  from  the  1st  day  of  April,  1867, 
to  the  6th  day  of  January,  1868 ;  and  deny  that  plaintiff 
continued  to  perform  such  services,  or  any  service  for  de- 
fendants, after  said  6th  day  of  January,  1868 ;  deny  that 
plaintiff  complied  in  all  respects  with  contract,  without  any 
fault  or  omission  of  duty  on  his  part ;  but,  on  the  contrary, 
allege  that  plaintiff^  when  he  entered  upon  their  employ- 
ment as  aforesaid,  in  consideration  of  the  sum  agreed  to  be 
paid  to  him  for  said  services,  undertook  and  agreed  that  he 
was  competent  to  discharge  the  duties  of  general  manager 
and  superintendent  of  the  mining  business  and  property  of 
defendants  in  said  Territory ;  that  he  would  devote  his 
entire  time  and  ed^rgies  in  the  discharge  of  such  duties ; 
obey  all  instructions  he  should  receive  from  defendants  in 
reference  to  said  business  ;  make  full  reports  from  time  to 
time  to  the  defendants  of  all  matters  affecting  their  interests 
in  and  about  said  business ;  not  deceive  the  defendants  with 
reference  to  any  of  said  business  or  property.  But  alleges 
that  said  plaintiff,  while  so  employed  as  aforesaid,  was  not 
competent  to  discharge  the  duties  of  said  general  manager 
or  superintendent  of  said  mining  business  and  property; 
did  not  devote  his  entire  time  or  energies  to  the  discharge 
of  the  duties  aforesaid ;  did  not  obey  the  instructions  of  the 
defendants  with  reference  to  their  business ;  did  not  make 


1873.]  IsjULOS  V.  McAkdkbw.  445 

• 

fall,  nor  tmthAil,  reports  of  said  busmess  to  said  defendants ; 
deceived  defendants  with  reference  to  their  said  business 
and  property ;  was  extravagant  in  the  expenditure  of  de- 
fendants' money ;  insuboidinate  to  their  instructions ;  made 
to  them  fiedse  reports  isf,  and  alxmt  their  said  business; 
bought  other  mining  property  in  said  Territory  with  defend- 
sjkts^  money  without  their  authority ;  and  would  not,  and 
did  not,  comply  with  said  oonbraot  of  service.  Wherefore, 
the  defendants,  on  the  6th  day  of  January,  1888^  dischaiged 
plaintiff  from  said  service  aud  employment ;  and  defend- 
ants aver  payment  of  $3,000  to  plaintUf  on  account  of  his 
services,  between  the  lat  day  of  April,  1867,  to  January 
1,  1868. 

The  answer  to  the  second,  third  and  fourth  causes  of 
action  is  a  general  denial,  and  in  further  answering  the  de- 
fendants set  up  a  counter-claim  against  the  plaintiff,  for  goods 
sold  and  delivered  to  plaintiff  at  his  special  instance  and 
request,  and  for  money  had  and  received  of  defendants,  and 
for  money  paid,  laid  out  and  expended  by  defendants  for 
plaintiff  at  his  instance  and  request,  and  demanding  judg- 
ment for  amount  of  counter-claim. 

The  reply  of  plaintiff  denies  that  he  undertook  or  agreed 
with  defendants  that  he  was  competent  to  discharge  the 
duties  of  general  manager  or  superintendent  as  aforesaid ; 
denies  that  he  agreed  to  obey  all  instruotiqns  of  defendants 
in  reference  to  said  business,  and  denies  that  he  agreed  that 
he  would  not  deceive  defendants  about  said  business  and 
proi)erty.  Sidd  replication  also  denies  that  defendants  have 
paid  him  $8,000,  or  mj  other  sum,  on.  account  of  said  ser- 
vice, denies  that  he  was  ever  discharged  from  said  service, 
denies  counter-claim  and  all  the .  averments  thereof,  and 
alleges  faithful  performance  of  his  duties  under  said  con- 
tract.   : 

The  plaintiff,  to  maintain  the  issues  on  his  part,  intro- 
duced and  read  in  evidence  the  following  contract : 

"CONTRACT.*' 
'*  This  agreement  made  this  second  day  of  February,  in  the 
year  one  thousand  eight  hundred  and  sixty-seven,  between 
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his  entire  time  and  eneigies  to  tlie  management  of  said  joint 
pK^ferty  and  interest,  and  the  conduct  of  the  said  business 
of  milling,  and  to  the  promotion  of,  and  care  for,  liie  joint 
interest  of  said  parties  of  the  first  and  second  parts. 

^^  idixth.  That  this  agreement  is  to  remain  in  fall  force 
for  five  years  from  the  date  thereof,  unless  socmer  die- 
solved  or  canceled  by  the  parties  thereto,  and  that  the 
terms  hereof*  are  to  bind  the  1^^  representatiyes  of  said 
parties  of  the  first  and  second  parts,  as  well  as  said 
parties. 

^^Ssdenih.  That  during  the  continuance  of  this  agree- 
ment, the  parties  of  the  first  and  second  parts  shall  not, 
and  will  not  sell,  dispose  of,  transfer,  assign  or  convey 
their,  or  any  ol  their,  individual  interests  in  the  proi)erly 
aforesaid,  or  any  part  thereof,  but  that  all  sales,  or  other 
dispositions  of  said  property,  or  any  part  thereof,  shall  be 
for  the  joint  account  and  benefit  of  said  x)artie6  of  the  first 
and  second  parts  in  the  proportion  of  three-fourths  to 
the  former  and  one-fourth  to  the  latter. 

^^In  witness  whereof^  the  parties  of  these  presents  have 
hereunto  unchangeably  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

**  ALEXANDER  MoANDBW,  [L.S.] 
**  SAMUEL  WANN,  [l,s.] 

"M.  J.  ISAACS,  [L.8.] 

'*  JAMBS  P.  ISAA08.  [L.8.] 

^^  Sealed  and  delivered  in  presence  of 
^  ^'Ohables  NxTTLiEroK* 

^«M.  OSAHAX. 
OBUap.] 

Which  agreement  is  properly  acknowledged  before 
Oharles  Nettleton,  Oommissioner  for  the  Territory  of 
Montana  in  New  Toric. 

Also  a  letter  from  defendants  to  plaiatifl^,  flz^  the  rate 
of  eompensation  to  plaintiff  under  said  contract,  of  which 
Hae  following  is  a  copy : 
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**No.  12  Pine  Street,      ) 
"New  York,  March  9,  1867.  J 

"J.  P.  IsAAOS,  Esq.,  New  York : 

*«Dbab  Sir — In  accordance  with  agreement,  dated  Feb- 
ruary 2,  1867,  executed  between  you,  Mrs.  Isaacs,  and  our- 
selves, we  propose,  in  behalf  of  all  parties  interested  in  the 
Montana  mining  property,  that  you  should,  on  your  arrival 
out,  take  charge  of  the  mining  business  and  of  said  prop- 
erty as  general  manager,  and  that  your  salary  for  services 
to  be  rendered  in  that  capacity  shall  be  at  the  rate  of  four 
thousand  dollars  (|4,U00)  a  year  in  Montana  currency, 
allowing  greenbacks  to  be  worth  90  cents  of  the  dollar  of 
said  currency,  such  salary  to  date  from  the  first  day  of 
April  next. 

''The  expenses  of  yourself  and  wife  in  getting  out  thii'c 
to  be  charged  to,  and  be  borne  by,  the  joint  property  and 
business,  and  your  living  expenses  there  to  be  in  like  man- 
ner a  charge  on  the  business. 

' '  Very  respectfully, 

''McANDItEW  &  WANN." 

This  suit  was  commenced  on  the  16th  day  of  May,  1869. 
The  contract  under  which  the  plaintiff  claims  pay  for  one 
year's  service  is  dated  February  2, 1867,  the  alleged  year's 
service  ending  April  1, 1868.  It  will  be  seen  that  this  con- 
tract, by  the  terms  thereof,  is  to  continue  in  force  for  five 
years,  unless  sooner  dissolved  or  canceled  by  the  parties 
thereto.  This  suit  was  commenced  long  before  the  contract 
had  expired,  and  long  before  there  was,  or  could  have  been, 
a  performance  thereof  by  the  plaintiff,  providing  the  con- 
tract, by  its  terms,  was  an  entire  contract.  11  the  contract 
is  entire  in  its  nature,  full  performance  thereof  by  the  plain- 
tiff is  a  condition  precedent  to  his  right  to  sue  thereon. 
And  if  performance  by  the  plaintiff  is  prevented  or  made 
impossible  by  the  action  of  the  defendants,  the  plaintiff  must, 
at  all  times  during  the  continuance  of  the  contract,  be  ready 
and  willing  to  perform  on  his  part,  and  he  must  not  place 
himself  in  such  a  situation  as  to  be  unable  to  perform. 
Vol.  L— 67. 
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If  the  contract  under  consideration  is  an  entire  contract^ 
that  is,  if  full  performance  thereof  by  the  plaintiff  must  be 
averred  and  proven  before  any  right  of  i^Bcovery  follows, 
and  this  contract  was,  by  its  terms,  to  continue  for  five 
years,  then  it  could  not  be  contended  that  this  suit,  at  this 
time,  ought  to  be  maintained. 

There  are  three  remedies  upon  an  entire  contract,  where 
one  of  the  parties  is  prevented  from  performing  by  the 
action  of  the  other  party. 

First  He  may  keep  himself  ready,  willing  and  able  to- 
perform  until  the  contract,  by  its  terms,  expires,  and  thea 
bring  suit  on  the  contract  itself. 

Second.  He  may  bring  suit  upon  the  quantvm  meruit  for 
what  his  services  are  actually  worth. 

Third,  He  may  sue  for  damages  for  breach  of  the  con- 
tract by  the  opposite  party. 

In  the  present  case  the  plaintiff  has  chosen  to  bring  his 
action  upon  the  contract^  claiming  pay  for  one  year' a  ser- 
vice, and  the  right  to  bring  this  action  in  this  form  leads  us 
to  a  consideration  of  the  contract  in  question  to  ascertain 
whether  it  is  entire  or  divisible  in  its  character. 

The  contract  provides  that  the  plaintiff  shaU  be  engaged 
as  general  manager  of  the  mining  business  of  defendants 
during  the  continuance  of  the  agreement  (five  years),  at  a 
salary  to  be  agreed  upon  between  the  parties,  to  be  paid  as 
part  of  the  business  expenses  connected  with  said  property. 

The  letter  above  referred  to,  which  forms  a  part  of  the 
agreement  and  contract,  provides  that  the  plaintiff's  salary 
for  services  to  be  rendered  under  said  contract  shall  be  at 
the  rate  qf  four  thousand  dollars  a  year. 

The  contract  does  not  provide  wh^en  the  plaintiff  shaU 
receive  any  pay  for  his  services  ;  and  this  important  propo^ 
sition,  upon  which  this  case  hinges,  can  only  be  satis&c- 
torily  solved  and  determined  by  a  resort  to  the  authorities. 

*  *  If  the  contract  be  for  a  time  certain  and  the  servant  leave- 
without  cause  before  the  time  expires,  it  has  been  held  in 
many  cases  in  England  and  in  this  country,  that  he  has  no- 
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claim  for  services  lie  has  rendered."   2  Pars,  on  Com.  36  ; 
Chit,  on  Cont  629-683. 

^'  Nor  does  it  make  any  difference  in  this  respect  whether 
the  wages  are  estimated  at  a  gross  sum,  or  are  to  be  calcu- 
lated according  to  a  certain  rate  per  week  or  month,  or  are 
payable  at  certain  stipulated  times,  provided  the  servant 
agree  for  a  definite  and  whole  term ;  such  an  arrangement 
being  entirely  consistent  with  the  entirety  of  the  contract" 
Davis  V.  Mcuvwelly  12  Mete.  286  ;  Winn  v.  Southgatey  17  Vt 
356. 

^^In  regard  to  the  contract  itself  which  was  an  agreement 
to  work  for  the  defendant  for  seven  months  at  $12  per 
month,  we  are  of  opinion  it  was  an  entire  one,  and  that  the 
plaintiff  having  left  the  defendants'  service  before  the  time 
expired,  cannot  recover  for  the  partial  service  performed." 
12  Mete.  287 ;  Hutchinson  v.  Weimore^  2  Cal.  310. 

"The  stipulation  of  monthly  pay  does  not  disjoin  the 
contract,  it  is  adopted  only  as  the  means  of  ascertaining  the 
compensation."  McMillen  v.  Vanderlipj  12  Johns.  166 ; 
nice  V.  The  Dwight  Man.  Co.^  2  Cush.  80. 

*'  Where  the  plaintiff  agreed  to  work  for  the  defendant 
for  $104,  or  $13  per  month.  Jffeld^  that  the  contract  was 
entire,  and  that  the  work  for  the  whole  period  was  a  condi- 
tion precedent  to  be  performed  before  the  plaintiff  could  sue 
for  his  hire."  Becif  v.  MboTy  19  Johns.  337 ;  LarJcin  v.  BurJc^ 
11  Ohio  St.  661 ;  Lanbry  v.  Parks,  8  Cow.  63. 

These  cases,  and  numerous  others  that  might  be  cited,  seem 
to  settle  the  doctrine,  that  where  the  contract  is  for  a  time 
certain  at  a  fixed  price  per  day,  per  month,  or  year,  and  the 
servant  leaves  before  the  stipulated  time  expires,  he  has  no 
claim  on  the  contract  for  the  services  rendered. 

If  he  is  compelled  to  leave  the  service  by  the  action  of 
his  employer,  the  rule  is  not  changed.  He  must  then  resort 
to  a  suit  for  damages,  or  to  the  quanim/oh  meruit  for  what 
his  services  are  actually  worth,  or  he  may  stand  at  his  post 
ready  to  perform  until  the  contract  expires,  and  bring  his 
suit  on  the  contract. 

Applying  these  principles  to  the  case  before  us,  and  its 
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solution  is  comparatively  easy  and  the  right  clear.  This 
was  a  contract  for  five  yeai^'  service,  and  the  sum  to  be  paid 
therefor  was  fixed  at  the  rate  of  $4)000  i>er  year,  to  be  paid 
as  part  of  the  business  expenses  of  the  enterprise,  but  the 
time  of  payment  is  not  fixed,  and  in  view  of  the  authorities 
above  referred  to,  we  must  hold  that  this  is  an  entire  con- 
tract, and  that  work  for  the  whole  period  was  a  condition 
precedent  to  be  performed  by  the  plaintiff  before  he  could 
sue  for  his  hire. 

There  is  no  time  fixed  for  payment  in  this  contract,  and 
the  law  fixes  the  time,  and  that  time  is  the  period  when  the 
service  is  performed.  It  is  one  agreement,  one  contract,  and 
performance  must  be  shown  before  payment  can  be  enforced. 

We  cannot  make  contracts  for  parties,  and  however  con- 
venient pay  by  the  week,  month,  or  year  might  be,  such 
payments  cannot  be  enforced  unless  the  parties  so  promise 
and  agree. 

Suppose  A  contracts  with  B  to  labor  for  him  for  one  year 
at  the  rate  of  $1  per  day,  can  it  be  contended  that  at  the 
close  of  each  day's  service  A  has  the  right  to  bring  a  suit 
on  such  contract  to  enforce  payment  for  his  day's  labor! 
This  would  not  be  claimed,  and  yet  the  contract  under  con- 
sideration is  precisely  the  same  as  the  one  supposed,  only 
on  a  larger  scale. 

We  do  not  intend  to  say  that  the  plaintiff  in  the  present 
case  is  without  remedy  ;  we  only  say  he  has  mistaken  the 
form  of  action  he  should  have  brought.  If  he  has  been 
wrongfully  prevented  from  performing  his  contract  by  the 
defendants,  he  can  sue  for  damages,  and,  upon  the  qtiarUtim 
Toeruit^  for  the  value  of  the  labor  really  performed ;  and 
at  the  end  of  the  five  years,  if  he  has  not  forfeited  his  right 
thereto,  he  may  bring  his  action  on  the  contract  for  his  ser- 
.  vices  for  the  whole  period. 

II.  The  next  question  arising  in  the  case  is  as  to  the  suffi- 
ciency and  competency  of  the  evidence  to  support  the  sec- 
ond, third  and  fourth  counts  of  the  complaint.  These 
counts  allege  that  the  defendants  are  indebted  to  the  plain- 
tiff for  money  paid,  laid  out  and  expended  for  the  defend- 
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ants  by  the  plaintiff,  for  traveling  and  living  expenses,  at 
their  special  instance  and  request  The  only  evidence  to 
support  these  averments,  as  shown  by  the  record,  is  the  last 
clause  of  the  letter  above  referred  to,  which  is  as  follows : 

"  The  expenses  of  yourself  and  wife  in  getting  out  there 
to  be  charged  to  and  borne  by  the  joint  property  and  busi- 
ness, and  your  living  expenses  there  to  be  in  like  manner  a 
charge  on  the  business." 

To  the  introduction  of  this  evidence  the  defendants  ob- 
jected, upon  the  ground  of  irrelevancy  and  incompetency. 
The  objection  was  overruled  and  the  defendants  excepted. 

The  language  of  this  letter  does  not  seem  capable  of  a 
double  meaning  or  of  a  doubtful  construction.  The  parties 
were  about  to  embark  in  a  business  enterprise,  the  success 
of  which  was  uncertain.  The  pay  of  the  managing  a^ent 
was  secured,  and  did  not  depend  upon  the  success  of  the 
undertaking.  A  proposition  was  made  that  the  traveling 
expenses  of  the  agent  in  getting  to  the  territory,  and  his 
living  expenses  while  there  should  be  borne  by  the  business. 
The  agent  accepts,  and  thereby  undertakes  to  perform  the 
duties  of  his  employment,  and,  in  so  doing,  so  far  as  these 
expenses  are  concerned,  runs  the  hazard  of  making  the 
business  a  success.  This  offer  to  pay  expenses  out  of  the 
business  was  designed  to  be  a  further  inducement  to  the 
agent  to  achieve  success.  It  was  designed  to  give  him  an 
interest  in  the  business  to  such  an  extent  as  that  his  ex- 
penses should  depend  upon  the  manner  he  performed  hia 
duties.  The  traveling  and  living  expenses  were  to  be  a 
charge  on  the  business  and  the  property ;  that  is  to  say, 
they  were  a  lien  thereon,  as  between  the  parties,  to  be  paid 
from  the  proceeds  thereof.  This  claim  is  in  the  nature  of 
a  mortgage.  It  is  against  the  property  and  the  business, 
and  creates  no  personal  liability. 

Can  it  be  successfully  claimed  that  this  offer  of  the  de- 
fendants, that  the  traveling  and  living  expenses  of  the 
plaintiff  might  be  a  charge  upon  the  business  and  property 
of  the  enterprise,  creates  a  personal  liability  to  such  an 
extent  that  the  defendants  can  be  proceeded  against  in  the 
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first  instance,  before  any  attempt  is  made  to  exhaust  the 
remedy  against  the  property  itself  i  We  think  not,  and  we 
are  therefore  of  opinion  that  the  demand  of  the  plaintiflF 
against  defendants  in  his  second,  third  and  fourth  causes 
of  action,  for  money  paid,  laid  out  and  expended  for  trav^- 
eling  and  living  expenses,  is  not  supported  by  this  evi- 
dence, and  that  the  objection  to  its  introduction  was  im- 
properly overruled. 

III.  Looking  at  the  verdict  of  the  jury  in  this  case,  we 
ascertain  that  they  find  for  the  plaintiff  upon  the  second 
and  third  causes  of  action  in  the  complaint,  and  that  they 
compute  interest  therefrom,  from  the  time  the  causes  of 
action  accrued  to  the  time  of  trial.  It  will  be  remembered 
that  these  causes  of  action  are  for  money  paid,  laid  out  and 
expended  by  the  plaintiff  for  the  defendants,  at  their  special 
instance  and  request,  and  it  is  contended  that  the  statute 
does  not  contemplate  the  payment  of  interest  upon  demands 
of  this  nature. 

Interest  is  a  creature  of  the  statute,  and  the  rate  thereof 
differs  in  different  States.  The  statute  of  Montana  (Laws 
of  186i),  p.  635)  provides,  that  creditors  shall  be  allowed  to 
collect  and  receive  interest  for  all  moneys  after  they  become 
due,  on  any  bond,  bill,  promissory  note  or  other  instrument 
of  writing ;  on  any  judgment ;  also,  upon  money  lent,  or 
money  due  upon  settlement  of  amounts ;  upon  money 
received  to  the  use  of  another  and  retained  without  the 
owner's  knowledge,  and  on  money  withheld  by  an  unrea- 
sonable and  vexatious  delay.  The  statute  does  not  seem  to 
contemplate  the  payment  of  interest  upon  money  paid,  laid 
out  and  expended  for  another,  unless  it  could  be  claimed  on 
the  ground  of  unreasonable  and  vexatious  delay;  and,  in 
such  a  case,  the  claim  would  have  to  be  supported  by  the 
necessary  averments  and  proof. 

However  reasonable  the  claim  for  interest  may  be  in  the 
present  case,  we  must  administer  the  law  as  we  find  it^  and 
cannot  take  upon  ourselves  the  duties  of  the  legislature. 

IV.  A  further  examination  of  the  verdict  of  the  jury 
discloses  the  fact  that  the  jury  found  that  the  plaintiff  had 
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perfonned  for  the  defendants,  under  said  contract,  the  ser- 
yioes  claimed  in  his  complaint,  that  is,  one  year's  service. 
The  evidence  shows  that  the  plaintiff  commenced  work  on 
the  first  of  April,  1867 ;  that,  during  the  summer  of  that 
season,  he  was  absent  from  defendant's  business  and  em- 
ployment for  more  than  one  month,  in  pursuit  of  his  own 
business ;  that,  on  the  7th  of  January,  1868,  he  was  dis- 
charged from  the  defendants'  employ  ment^  and  that,  on  the 
17th  day  of  March,  1868,  and  before  his  year' s  service  had 
expired,  and  of  his  own  motion  and  without  the  knowledge 
of  defendants,  he  left  the  Territory  of  Montana  and  went  to 
the  city  of  New  York,  and  how  the  jury  could  find  that  the 
plaintiff,  from  the  first  day  of  April,  1867,  to  the  first  day 
of  April,  1868,  was  in  this  Territory,  working  for  defendants, 
under  this  contract,  we  are  unable  to  see.  We  would  not 
disturb  the  verdict  of  a  jury  where  there  is  evidence  to 
support  it,  even  though  we  were  satisfied  that  the  verdict 
was  against  the  weight  of  evidence,  but  in  this  case  it  seems 
to  be  admitted  that  the  plaintiff  left  the  Territory  before  the 
year  had  expired,  and  for  a  portion  of  the  time  that  the  jury 
say  he  was  here  at  work  under  the  contract,  he  was  in  fact 
in  New  York  city  attending  to  Ms  own  affairs. 

This  finding  of  the  jury  is  against  the  evidence. 

V.  This  contract  was  made  in  New  York,  but  to  be  per- 
formed in  Montana.  It  is  silent  as  to  the  place  of  payment, 
and  as  to  the  rate  of  interest  in  case  payment  is  delayed. 
The  question  then  occurs,  where  payment  should  be  de- 
manded and  the  rate  of  interest  that  can  be  claimed  if  pay- 
ment is  delayed  or  refused. 

This  is  a  naked  promise,  without  any  special  condition  as 
to  the  place  of  payment,  and  payment  must  be  demanded 
of  the  maker  where  he  is  or  at  his  domicile.  2  Pars,  on 
Cont.  683. 

So  that  in  the  case  before  us,  it  was  necessary  to  aver  a 
demand  of  payment,  and  if  the  defendants  were  then  resid- 
ing  in  New  York  city,  or  had  their  domicile  there,  it  was 
necessary  to  prove  demand  at  that  place.  And  it  would 
seem  to  result  from  the  authorities,  that  if  payment  is  de- 
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layed  or  refused  after  demand  made,  the  party  may  collect 
interest,  according  to  the  rate  of  interest  in  the  connty  where 
the  contract  is  performed,  if  by  the  nature  of  the  contract 
interest  is  recoverable  by  the  laws  of  that  country. 

The  creditor  is  supposed  to  borrow  money  where  he  is^ 
and  in  the  country  where  he  is  performing  the  contract,  to 
supply  the  deficiency  occasioned  by  the  failure  to  pay  on  the 
contract,  and  it  would  be  but  justice  to  allow  him  to  recover 
on  the  contract  the  same  rate  of  interest  he  is  compelled  to 
pay  by  reason  of  a  breach  thereof,  and  this,  upon  the 
ground  that  where  a  contract  is  made  in  one  place  to  be 
performed  in  another,  the  law  of  either  place  may  be 
applied. 

YI.  James  P.  Isaacs,  the  plaintiff  in  this  action,  is  the 
husband  of  Maria  Josephine  Isaacs,  one  of  the  defendants. 
This  is  shown  by  the  contract  herein  set  forth-  The  cove- 
nants and  undertakings  of  that  contract  are  between  hus- 
band and  wife,  directly  without  the  intervention  of  a  trustee. 
That  is  to  say,  the  husband  undertakes  and  promises,  for  a 
consideration,  to  work  for  his  wife  and  two  other  persons 
for  the  period  of  five  years,  the  wife  and  her  co-contractors 
failing  to  pay,  according  to  the  terms  of  the  agreement,  as 
the  husband  alleges,  he  brings  a  suit  against  his  wife  and 
the  other  contractors,  and  recovers  a  judgment  against  them 
in  the  court  below,  and  but  for  the  appeal  herein,  the  hus- 
band could  have  had  an  execution  against  his  wife's  prop- 
erty to  satisfy  the  judgment  and  costs.  Of  course  such  a 
contract,  and  such  a  judgment,  as  between  husband  and 
wife,  would  be  void  at  common  law,  but  how  far  the 
rights  of  the  parties  are  modified  by  statute,  if  at  all,  and 
whether  the  statutes  of  New  York  State  or  of  Montana  are 
to  control,  we  are  not  called  upon  to  decide,  as  the  question 
is  not  made  in  the  record  before  us. 

It  is  proper,  however,  to  observe  that,  if  any  statute 
authorizes  such  a  contract  as  the  one  under  consideration  as 
between  husband  and  wife,  and  a  suit  by  the  husband  against 
his  wife  to  recover  of  her  the  amount  due  thereon,  the  strict 
letter  of  the  statute  must  be  followed  in  the  institution  and 
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progress  of  such  a  Btut,  and  it  seems  impossible  that  an  action 
of  the  kind  could  be  commenced  and  carried  forward  to 
judgment  and  execution  without  disclosing  in  the  plead* 
ings  the  true  relation  of  the  parties  to  the  suit. 

Vil.  It  is  assigned  for  error  that  the  court  refused  to  per- 
mit the  defendants  to  withdraw  their  counter-claim  as  set 
up  and  described  in  the  answer  of  defendants.  The  record 
shows  that  before  the  court  had  finished  charging  the  jury, 
and  after  the.  testimony  had  closed,  the  defendants  moved 
the  court  for  leave  to  withdraw  their  counter-claim  from  the 
<3onsideration  of  the  jury,  and  as  to  said  counter-claim  to 
dismiss  the  same,  which  motion  was  overruled. 

The  effect  of  such  a  motion  is  simply  an  application  to 
amend  the  pleading,  and  over  such  amendments  the  court 
should  exercise  a  sound  discretion,  and  it  has  power  to 
grant  or  refuse  amendments  and  upon  such  terms  as  it 
thinks  just  and  proper. 

We  do  not  think  the  granting  or  refusal  of  amendments 
can  properly  be  assigned  for  error  except  in  cases  where 
manifest  iigustice  is  don6,  and  this  court  will  not  consider 
an  alleged  error  of  this  kind  unless  it  is  made  apparent  jkhat 
the  rights  of  the  parties  are  being  infringed. 

Judgment  reversed  and  cause  remanded. 

Ifeio  trial  grcmied. 


Qalla&bxr  et  al.,  respondents,  v.  Basby  et  al.,  itppellants. 

■quttt— trial  qf  mM  ^  decree  ^flnddngs  qf  ju/ry  A  toit  in  eqai^  is  properly 
tried  by^  the  court  that  bues  the  Jadgment  and  deoree  upon  the  pleadings, 
eridenoe  and  prooeedings  in  the  case  in  aoeordanoe  with  Its  oonvictiont, 
and  withoat  anj  regard  to  the  findings  of  the  Jniy  upon  questions  that 
were  submitted  to  aid  the  oonsoienoe  of  the  oourt,  or  any  other  considera- 
tions. 

Bguirr  jam  ulw-^ power  of  kgielature  over  proceedinge.  The  territorial  leg- 
Islatnre  can  prescribe  the  forms  of  prooeedings  in  oases  In  equity  and  ap» 
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tioDS  at  law,  bat  oanuot  deetroy  or  blend  togetiner  the  separate  and  dlttinot 
Jarisdiottons  of  ohanoerj  and  common  law,  whioh  have  been  oonferred 
upon  conrtB  bj  the  organic  act. 

Gasbs  in  bquitt ~ equitabU  defenge—  trial  by  jury^decree,  Ouea  in  eqni^,. 
in  which  eqaitable  relief  is  demanded,  and  actions  at  law.  In  whIoh  an 
eqnitable  defense  is  made,  cannot  be  tried  bj  a  jury  as  at  law,  bat  the  de- 
cree must  be  rendered  bj  the  Judge,  sitting  as  a  chancellor  in  a  court  of 
chancery. 

Btatutort  coNSTRUonoN— or^onito  ae£~*' limited  by  lais."  The  phrase, 
"  limited  bj  law,"  in  the  ninth  section  of  the  organic  act  of  the  Territory, 
means  that  the  mode  and  manner  of  proceedings  may  be  oontrolied  and 
governed  by  law. 

Appeal  from  the  Third  JHsirict^  Meagher  (Jownty. 

The  decree  was  rendered  by  Wadb^  J.  The  jury  found 
eighteen  special  findings. 

The  facts  appear  in  the  opinion. 

The  parties  stipulated  that  this  cause  should  be  ^^  heard 
and  determined  on  the  merits  of  the  decree  and  special 
findings  and  record  without  brief." 

E.  W.  Toole,  for  appellants. 

S.  Obb,  Ghumabbro  &  Chad  WICK  and  Shobsb  ft  Lowrt, 
for  respondents. 

Wade,  C.  J.  This  was  an  application  for  an  injunction 
to  restrain  and  perpetually  enjoin  the  defendants  from  the 
use  of  the  waters  of  a  certain  stream  known  as  Avalanche, 
situate  in  the  Missouri  valley,  in  Meagher  county,  Montana. 

The  complaint  is  a  bill  in  chancery,  and  substantially  sets 
forth  :  That,  in  the  year  1866,  the  plaintiffs  and  their  prede- 
cessors in  interest  topk  up  certain  ranches  on  the  public 
domain,  for  the  purpose  of  settlement  and  cultivation,  in 
the  county  of  Meagher,  situate  on  the  Missouri  river  bot- 
tom, a  short  distance  below,  a  stream  known  as  Avalanche, 
and  that  water  for  irrigating  purposes  is  necessary  for  the 
successful  cultivation  of  said  ranches.  And  it  is  further 
alleged  that,  from  the  year  aforesaid  to  the  present  time,  the 
plaintiffs  and  their  predecessors  in  interest  and  possession 
have  occupied,  cultivated,  and  now  occupy  and  cultivate 
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said  ranches ;  that  at  the  time  of  the  location  of  said  ranches 
by  the  plaintiffs,  the  water  flowing  in  Avalanche  creek  was 
unappropriated  by  any  person,  and  was  subject  to  appro- 
priation, and  that  the  plaintiffs  at  that  time,  by  means  of  a 
certain  ditch  constructed  by  them  and  their  predecessors, 
appropriated  five  hundred  inches,  miner^s  measure,  of  the 
waters  of  said  creek  for  the  purpose  of  irrigating  their  said 
ranches,  and  that  that  amount  of  water  is  necessary  to  suc- 
cessfully cultivate  the  same,  and  that  plaintiffs'  dit^h  taps 
said  creek  a  short  distance  above  where  the  same  empties 
into  the  Missouri  river ;  that  continuously  since  the  con- 
struction of  said  ditch,  up  to  the  time  of  the  wrongful  acts 
of  the  defendants  herein  complained  of,  the  plaintiffs  and 
their  predecessors  in  interest  have  successfully  cultivated 
their*  said  ranches  by  means  of  said  ditch  and  the  waters 
thereby  appropriated.  The  complaint  further  charges  that, 
long  after  the  appropriation  of  said  waters  by  the  plaintiffs, 
the  defendants,  well  knowing  the  rights  of  the  plaintiffs  in 
the  premises,  and  well  knowing  that  said  plaintiffs,  by  vir- 
tue of  prior  appropriation  had  become  entitled  to  the  use 
of  said  waters,  and  in  violation  of  their  rights  proceeded  to 
erect  dams  across  said  creek,  above  the  head  of  plaintiffs' 
ditch,  and  to  construct  ditches  and  turn  out  and  divert  thjB 
waters  of  said  stream,  thereby  wholly  depriving  the  plain- 
tiffs of  the  use  and  enjoyment  of  the  same,  to  their  great 
and  irreparable  damage  and  injury,  and  thereby  render- 
ing the  ranches  of  the  plaintiffs  worthless  for  the  pur- 
poses of  cultivation.  The  prayer  of  the  complaint  is  for  a 
perpetual  injunction  to  restrain  and  enjoin  the  defendants 
from  the  use  of  the  waters  of  said  stream  to  the  injury  or 
damage  of  the  plaintiffs. 

The  answer  of  the  defendants  admits  that  the  plaintiffs 
have  ranches  on  the  Missouri  river  bottom  as  averred  in  the 
complaint,  but  specifically  denies  each  and  every  other  ma- 
terial allegation  of  the  complaint,  and  charges  that  plaintiffs 
have  no  rights  to  the  waters  of  said  stream  as  against  the 
defendants,  and  that  the  acts  of  the  defendants  have  in  no 
manner  injured  or  damaged  the  plaintiffs  or  their  ranches. 
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The  foregoing  statement  of  the  case  is  sufficient  for  out 
present  purpose,  and  it  will  be  seen  that  the  cause  is  a  bill  in 
chancery  wherein  equitable  relief  is  demanded,  and  the  form 
of  proceedings  in  chancery  practice,  as  distinguished  from 
actions  at  law,  is  properly  applicable  to  the  case,  and  the 
present  inquiry  involves  the  question  whether  this  case  was 
tried  as  an  action  at  law  or  as  a  suit  in  equity. 

By  the  record  it  appears  that  the  trial  took  place  at  the 
May  term,  1871,  of  the  district  court  of  Meagher  county,  and 
that  upon  the  trial  certain  questions  were  submitted  by 
the  court  to  a  jury  to  answer,  which  they  did,  and  the 
questions  and  answers  were  filed  with  the  papers  in  the  case. 

Afterward,  at  the  July  term,  1871,  of  the  district  court 
of  Lewis  and  Clarke  county,  the  cause  came  on  to  be  heard 
upon  plaintiff's  motion  for  judgment  and  decree  against 
the  defendants,  and  in  favor  of  the  plaintiffs,  the  cause  hav- 
ing been  removed  to  that  court  by  agreement  of  the  parties 
for  that  purpose.  This  motion  having  been  fully  argued  by 
counsel  for  both  plaintiffs  and  defendants,  and  the  cause 
finally  submitted  to  the  court  for  judgment  and  decree, 
upon  the  pleadingSy  evidence  and  proceedings  in  the  case, 
the  cowrtfi/rvd :  That,  as  against  the  plaintiffs,  the  defendant, 
J.  Y.  Stafford,  is  entitled  to  the  right  to  the  use  and  enjoy- 
ment of  such  an  amount  of  the  waters  of  Avalanche  creek, 
mentioned  in  the  plaintiffs'  complaint,  to  be  taken  from 
said  creek  at  the  head  of  defendants'  ditch,  as  would 
amount  to  thirty-five  inches  at  the  head  of  plaintiffs' 
ditch,  and  that  such  right  is  clearly  established,  and 
that  as  against  the  defendants  in  this  action,  saving 
the  above  amount  of  the  waters  of  said  creek,  the  plain- 
tiffs in  this  action  are  clearly  entitled  to  the  full  and 
free  use,  occupation  and  enjoyment  of  two  hundred  and 
fifteen  inches,  miner's  measure,  of  the  waters  of  said  creek, 
to  be  taken  therefrom  at  the  point  where  their  said  ditch 
taps  said  creek,  as  described  in  said  complaint,  and  that 
said  plaintiffs  have  an  indisputable  right  as  against  the  de- 
fendants, to  have  said  amount  of  the  waters  of  said  creek  at 
all  times  to  fiow  down  the  same  to  the  head  of  said  ditch, 
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and  that  defendants,  previous  to  the  commencement  of  tMa 
action,  had  diverted  said  waters  from  said  plaintiffs'  ditch. 

It  will  be  observed  that  the  foregoing  findings  of  the  conrt 
are  based  upon  the  pleadingSy  evidence  and  proceedings  in 
the  case,  as  fally  appears  from  the  decree. 

These  findings  and  this  decree  emanate  entirely  from  the 
courts  and  speak  the  convictions  of  the  court  upon  the  evi- 
deiM^  in  the  cade,  uncontroverted  by  any  other  consideration. 

A  comparison  of  the  findings  of  the  court  as  contained  in 
the  decree,  with  the  answers  to  the  questions  submitted  to 
the  jury,  will  conclusively  disclose  the  fact  that  the  court 
disregiu^ed  certain  findings  of  the  jury,  and  that  the  court 
alone  is  responsible  for  the  decree  and  the  findings  thereof. 

We  are,  therefore,  of  opinion,  that  the  objection  of  de- 
fendants that  the  case  was  tried  as  an  action  at  law,  when 
it  should  have  been  tried  as  a  suit  in  equity  is  not  weU 
taken. 

Now  for  the  purpose  of  settling,  so  far  as  is  possible,  the 
vexed  question  as  to  tBe  right,  under  our  code  of  civil  pro- 
cedure, of  blending  in  one  proceeding  actions  at  law  and 
suits  in  equity ;  and,  as  particularly  applicable  to  the  case 
under  consideration,  we  say :  That  under  and  by  virtue  of 
the  act  organizing  this  territory,  the  supreme  and  district 
courts  are  clothed  with  chancery  as  well  as  common-law  j  uris- 
diction,  and  in  the  exercise  of  the  authority  thus  conferred, 
the  forms  of  proceedings  must  conform  to  the  well-known 
and  recognized  distinctions  pertaining  to  said  jurisdictions, 
as  limited  by  law,  that  is  to  say :  causes  in  equity,  wherein 
equitable  relief  is  demanded,  or  where  an  equitable  defense 
is  made  to  a  claim  at  law,  must  be  tried  as  in  a  court  of 
chancery,  and  the  decree  must  proceed  from  the  judge  sitting 
as  a  chancellor,  and  it  would  be  error  in  the  class  of  cases  de- 
scribed to  try  them  as  at  law  to  a  jury :  that  it  is  competent 
to  limit  and  control  by  statute,  the  forms  of  proceedings  in 
actions  at  law  and  suits  in  equity,  but  that  no  statute  and  no 
law  of  our  legislature  can,  in  any  manner,  destroy  or  blend 
together  these  separate  and  distinct  jurisdictions  ;  that  our 
organic  act  recognizes  a  distinction  between  suits  in  equity 
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and  actions  at  law,  and  that  the  sabstance  of  this  distinc- 
tion mast  be  preserved,  although  the  forms  of  proceedings 
may  be  prescribed  and  limited  by  law,  and  that  the  civil 
code  may  be  followed  in  equity  causes,  so  far  as  the  same  is 
applicable,  but  that  care  must  be  taken  to  preserve  the  dis- 
tinguishing features  of  a  suit  in  chancery. 

The  organic  act  provides  that  ^Hhe  supreme  and  district 
courts  shall  possess  chancery  as  well  as  common-law  juris- 
diction." It  further  provides:  "The  jurisdiction  of  the 
several  courts  herein  provided  for,  both  appellate  and 
original,  and  that  of  the  probate  courts  and  justices  of  the 
peace,  shall  be  as  limited  by  law.^^ 

The  meaning  of  the  phrase  ^^  as  limited  by  law,''  is,  that 
the  mode  and  manner  of  proceedings  may  be  controlled  and 
governed  by  law,  but  this  does  not  at  all  impair  the  decla- 
ration, that  the  courts  shall  possess  chanceiy  as  well  as  com- 
mon-law jurisdiction,  and  these  separate  and  distinct  juris- 
dictions being  thus  conferred,  they  cannot,  by  any  action 
of  the  legislature  be  blended  together,  but  must  be  kept  and 
preserved  inviolate. 

The  suit  under  consideration  was  a  bill  in  chancery, 
wherein  the  equitable  jurisdiction  of  the  court  was  prop- 
erly invoked,  and  the  record  herein  clearly  shows  that  it 
was  tried  to  tlie  court  sitting  as  a  chancellor,  and  that  the 
decree  emanates  from  the  chancellor,  and  that  the  questions 
submitted  to  the  jury  were  to  aid  the  conscience  of  the  courts 
but  not  to  control  it,  as  fully  appears  from  the  fact,  that 
while  the  jury  answered  that  as  against  the  plaintiffs,  the 
defendants  had  not  diverted  or  appropriated  the  waters  of 
the  stream  to  the  injury  or  damage  of  the  plaintiffs,  the 
court  found  precisely  to  the  contrary ;  that  the  defendants 
had  diverted  and  appropriated  said  waters,  to  the  damage 
and  injury  of  the  plaintiffs,  and  base  a  decree  for  a  perpetual 
injunction  upon  this  fact. 

The  judgment  and  decree  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Appeal  from  the  Third  District^  Lewis  and  Ola/rJce  Cownty* 

This  cause  was  tried  in  February,  1872,  by  a  jury,  that 
returned  a  verdict  for  Blume.  Wade,  J.,  overruled  the 
motion  for  a  new  trial,  and  Davis  appealed.  The  letter  of 
December  6,  1870,  referred  to  in  the  opinion,  informed 
Boley,  the  sheriff,  that  Davis  had  advised  Watson  ft  Bro. 
of  the  levy,  by  the  said  Boley,  on  the  mules  in  controversy, 
as  the  property  of  Sample ;  that  Watson  &  Bro.  were  the 
owners  of  one  span  of  the  mules  attached  by  him ;  that  they 
had  leased  the  same  to  Blume  for  $1  per  month,  and  that 
Watson  &  Bro.  had  a  bill  of  sale  of  said  mules  from  Blame. 

The  other  facts  are  stated  in  the  opinion. 

Chumasebo  &  Chadwiok,  for  appellant. 

The  court  erred  in  excluding  the  letter  of  Watson  ft  Bro. 
to  Boley.  It  was  material  and  competent  evidence.  It 
showed  that  respondents  had  no  authority  to  trade  off  the 
mules,  and  that  Watson  ft  Bro.  had  refused  to  ratify  the 
trade  made  by  respondents.  ^  The  letter  was  properly 
identified.     1  Phil,  on  Ev.  184,  185. 

The  verdict  of  the  jury  is  clearly  against  the  evidence. 
The  testimony  showed  that  the  trade  between  Sample  and 
respondents  was  a  conditional  sale,  which  appellant  and 
Watson  ft  Bro.  had  refused  to  ratify.  The  jury  found  that 
the  trade  was  an  unconditional  sale. 

Shobeb  ft  LowRY  and  Q-.  Q-.  Stmes,  for  resi>ondentB. 

The  trade  between  Sample  and  respondents  was  uncon- 
ditional. Respondents  satisfied  the  mortgage  of  Watson 
&  Bro.  on  one  span  of  the  mules.  One  party  cannot  rescind 
a  contract,  unless  both  can  be  restored  to  the  condition  u% 
which  they  were  before  the  contract  was  made.  2  Pars,  on 
Cont.  679,  680,  780.  Appellant  could  not  claim  the 
cattle  without  returning  the  mules.  Hunt  v.  &,lk,  ^ 
East.  349. 

The  letter  of  Watson  ft  Bro.  was  hearsay  evidence,  ^^ 
inadmissible.    1  Greenl.  on  Ev.,  §  99.     The  letter  wa*  ^^^ 
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between  the  parties  to  the  action,  and  oonld  have  no  weight 
if  admitted. 

The  case  was  fairly  presented  by  the  instructions  given  at 
the  instance  of  appellant.  The  verdict  was  authorized  by 
the  evidence.  If  there  was  a  conflict  of  evidence,  the  ver- 
dict will  not  be  disturbed.  MingY.  IHcettf  Jan.  T.,  1871 ;, 
Kimball  v.  GearAarty  12  CaL  27. 

WadBj  J.  This  was  an  action  of  replevin,  brought  by 
plaintiff,  to  recover  the  possession  of  twelve  head  of  cattle 
from  the  defendant. 

The  testimony  shows  that  the  d^endant  became  possessed 
of  the  cattle  by  virtue  of  having  traded  for  them  four  mules, 
with  one  Sample,  an  agent  of  the  plaintiff.  It  seems  that 
Watson  &  Bro.,  of  Helena^  were  the  owners  of  a  certain: 
mortgage  upon  two  of  the  mules,  and  the  plaintiff  claimed 
that  the  sale  was  not  an  absolute  but  a  conditional  sale, 
depending  for  its  ratification  upon  the  consent  of  Watson 
&  Bro.,  and  upon  the  plaintiff,  the  trade  having  been  made^ 
in  his  behalf,  by  his  agents  Sample.  The  trial  resulted  in  a 
verdict  for  defendant  Motion  for  a  new  trial  was  made  and 
overruled,  and  this  action  of  the  court  is  one  of  the  errors 
complained  of. 

We  have  frequently  decided  that  this  court  cannot  dis- 
turb the  verdict  of  a  jury  where  there  is  competent  evidence 
to  support  such  verdict.  We  have  carefully  examined  the 
evidence  in  the  case.  The  leading  and  conclusive  question 
in  the  case  was  whether  or  not  this  trade  between  the^  parties 
was  a  conditional  or  an  unconditional  one,  and  whether  or 
not  Sample  had  authority,  as  agent,  to  make  the  trade. 
These  questions  were  clearly  and  fairly  presented  to  the 
jury,  by  instructions  that  neither  party  have  found  any 
fault  with,  and  we  are  satisfied  that  the  jury  found  by  their 
verdict  according  to  the  weight  of  evidence.  There  is  not 
only  evidence  to  supxK)rt  the  verdict,  but  the  weight  of  evi- 
dence is  in  favor  of  the  verdict. 

2.  The  next  and  only  remaining  question  presented  by  the 

Vol.  I.— 53. 
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record  is,  as  to  the  action  of  the  court  in  excluding  a  oertak 
letter  offered  by  plaintiff  to  be  read  in  evidence. 

It  seems  that  after  the  mules  were  traded  for  and  received 
by  Sample,  they  were  attached  at  the  suit  of  one  Holback 
for  a  debt  against  Sample,  and  were  taken  possession  of  by 
the  sheriff  of  Jefferson  county ;  and,  while  the  sheriff  had 
possession  of  the  mules,  Watson  &  Bro.  wrote  a  letter 
to  the  sheriff  informing  him  of  their  claim  upon  the  mules. 
This  letter  was  obtained  by  the  plaintiff  and  offered  in  evi- 
dence, and  excluded  by  the  court. 

We  are  unable  to  see  the  materiality  of  the  letter  if  it 
had  been  competent  evidence,  and  it  was  clearly  incompe- 
tent, being  nothing  more  or  less  than  hearsay  testimony. 
If  Watson  &  Bro.  had  had  a  conversation  with  the 
sheriff^  and  informed  him  of  their  claim  upon  the  mules, 
no  one  would*  have  supposed  that  the  sheriff  could  come 
into  court  and  detail  that  conversation  in  evidence ;  and 
these  claims  of  Watson  &  Bro.  having  been  written  down 
in  a  letter,  does  not  change  the  character  of  the  evidence. 

If  the  letter  had  been  received  in  evidence  it  could  have 
famished  no  light  upon  the  question  at  issue.  Suppose 
Watson  &  Bro.  had  a  mortgage  upon  the  mules,  this 
would  not  have  changed,  or  in  any  manner  interfered  with, 
the  right  of  defendant  to  trade  them,  subject  to  the  mort- 
gage. A  chattol  mortgage  upon  personal  property  does 
not  prevent  an  unconditional  sale  thereof.  The  mortgage 
remains  good,  notwithstanding  the  sale  or  exchange  of  the 
property,  and  the  object  in  requiring  mortgages  of  tbis 
kind  to  be  filed  with  the  recorder  is  to  give  notice  to  the 
public,  so  that  where  sales  and  exohanges  are  made  no  one 
will  be  deceived  thereby. 

Judgment  affiarmtd. 


1872.  ]  Daily  v.  RsoFsaN.  467 


Daily,  appellant,  v.  Rbdfsrn  et  al.,  respondent 

AflBAUZtt  AHD  BATTBBT— MoMUty  pf  parties.  la  aa  action  to  reoover  damagM 
for  an  aBsanlt  and  battery,  the  defendants  are  jointly  and  severallj  liable. 

PZAABnro — eamgilairU  for  assault  and  baUery — oonspiraey.  In  a  complaint  to 
reoover  damages  for  an  auanlt  and  battery  committed  by  two  penoni.  It  is 
not  neoeesaty  to  allege  that  there  was  any  conspiracy  or  oollnsion  between 
the  defendants. 

Pi^BADuro — eampkUnt  for  assattU  and  battery  ~~  absent  party — cortspiracy.  In 
an  action  to  recover  damages  for  an  assault  and  batteiy  committed  by  a 
party,  at  the  instance  of  another,  who  was  absent  when  the  Injury  was  in- 
flicted, the  complaint  should  allege  that  there  was  a  conspiracy  between  the 
parties  to  make  them  liable. 

OlMigPiHAOT — gist  of  action.  The  gist  of  the  action,  npon  a  charge  of  con- 
apbMy  l^two  persons,  is  the  previous  preconcerted  agreement  or  confede- 
ration. 

Appeal  from  the  First  IHstri-cty  Madison  County. 

Judgment  was  rendered  by  Mubphy,  J.,  in  November, 
1871,  and  the  demurrer  of  Redfern  to  the  complaint  was 
sustained.  Daily  appealed.  The  facts  appear  in  the 
opinion. 

H.  N.  Blake,  for  appellant. 

The  only  inquiry  in  this  case  is,  whether  facts  enough  to 
support  the  action  are  stated  in  any  form.  Bttzzard  v. 
Knapp,  12  How.  Pr.  504 ;  Gfraham  v.  Oameronj  13  id.  862. 

Appellant  properly  sued  the  respondents  jointly.  Barb. 
on  Parties,  203,  §  2 ;  2  HUl.  on  Torts,  292,  §  9. 

The  question  of  conspiracy  is  immaterial  in  this  action. 
The  respondents  are  liable,  if  they  committed  the  acts  set 
forth  in  the  complaint.  In  criminal  cases  of  a  similar 
nature,  the  indictment  need  not  allege  collusion  or  con- 
spiracy.   1  Bishop  Cr.  Pr.,  §  566  ;  2  id.,  §  68. 

The  complaint  is  sufficient.  2  Greenl.  on  Ev.,  §  89 ;  Samp- 
son V-  Henry ^  11  Pick.  379  ;  2  Esterfs  PI.  1-8. 

E.  W.  Toole  and  R.  H.  Williams  for  respondent 
The  complaint  does  not  show  that  the  wrongs  averred  were 
done  at  the  same  time,  but  on  the  same  day  only.    It  does 
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not  show  any  concurrence  or  concert  by  defendants.    Barb* 
on  Parties,  203  ;  2  Hill,  on  Torts,  292,  293. 

The  complaint  is  fatally  defective  in  not  alleging  con- 
spiracy and  concurrence  between  the  defendants,  and  with- 
out that  the  acts  of  one  defendant  do  not  extend  to  the  other. 
Brown  v.  Wheeler^  18  Conn.  199  ;  1  Greenl.  on  Ev.,  §  111 ; 
People  V.  Trim,  39  Gal.  78. 

Wade,  C.  J.  This  is  an  action  to  recover  damages  for  an 
assault  and  battery.  There  was  a  demurrer  to  the  complaint ; 
demurrer  sustained  and  judgment  for  defendants,  and  from 
this  judgment  plaintiff  appeals  to  this  court. 

The  complaint  alleges :  ^>  The  plaintiff  in  this  actKMi  com- 
plains of  John  Redfern,  Sr.,  and  John  Smith,  the  defend- 
ants herein,  and  for  cause  of  action  states,  that  heretofore, 
to  wit :  On  November  23, 1869,  at  and  within  the  county  of 
of  Madison,  and  Territory  of  Montana,  the  defendants 
wrongfully  and  unlawfully  made  an  assault  upon  said 
plaintiff,  and  then  and  there  struck,  kicked,  beat,  bruised 
and  ill-treated  him,  and  did  then  and  there  with  a  sharp  in- 
strument, strike,  cut,  stab  and  wound  the  plaintiff  in  divers 
parts  of  his  body  in  so  grievous  a  manner  that  his  life  was 
by  means  thereof  greatly  despaired  of,  and  by  reason  of 
such  wounding,  the  plaintiff  then  and  there  became  sick, 
lame,  etc." 

The  demurrer  of  defendant  Redfern  is  based  upon  the 
ground  that  the  complaint  does  not  allege  any  conspiracy 
or  collusion  between  this  defendant  and  his  co-defendant,  so 
as  to  authorize  them  to  be  joined  in  this  action. 

Is  the  demurrer  well  taken  % 

A  very  limited  consideration  of  the  nature  of  an  action 
for  an  assault  and  battery  will  enable  us  to  answer  this 
question.  In  such  an  action,  the  defendants  are  jointly  as 
well  as  severally  liable,  and  all  who  designedly  contributed 
to  the  injury,  may  well  be  joined  as  defendants,  or  it  would 
be  perfectly  competent  to  sue  each  one  separately,  and  a 
judgment  against  one  would  be  no  bar  to  an  action  against 
the  others.    And  this  joint  liability  in  no  manner  depends 
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apon  the  collusion^  confederation  or  conspiracy  of  the 
parties.  It  I'ests  simply  upon  their  acts,  and  there  may  well 
be  joint  action  in  any  given  undertaking  without  any  col- 
lusion or  preconcerted  agreement  to  act.  Thus,  if  two  men 
should  commit  an  assault  and  battery  upon  another  without 
any  agreement  or  collusion  between  them,  they  would 
undoubtedly  be  jointly,  as  well  as  severally,  liable,  for  their 
action  is  joint,  and  does  not  depend  upon  any  previous  un- 
derstanding, whereas,  upon  a  charge  of  conspiracy  by  two 
men,  both  must  be  held  or  both  acquitted,  and  the  gist  of 
the  action  is  the  previous  preconcerted  agreement  or  con- 
federation. An  action  for  an  assault  and  battery  does  not 
necessarily  have  any  element  of  this  kind  pertaining  to  it. 
The  action  may  be  brought  against  twenty  men,  and  sus- 
tained as  to  nineteen  and  defeated  as  to  one,  or  it  may  be 
defeated  as  to  nineteen  and  sustained  as  to  one  ;  and  whether 
it  was  or  not  would  not  depend  upon  any  collusion  or  agree- 
ment, but  would  stand  or  fall  upon  the  fact  whether  or  not 
the  nineteen  or  the  one  contributed  to  the  injury. 

The  doctrine  here  enunciated  seems  to  be  fully  sustained 
by  the  authorities. 

Mr.  Hilliard  on  Torts,  says,  p.  312 :  '^  Inasmuch  as  the 
liability  of  several  persons  for  the  same  tort  is  originally 
separate  as  well  as  joint,  it  does  not  lose  this  character  by 
the  mere  commencement  of  a  joint  action  against  them,  but 
such  action  may  proceed  to  different  results  with  regard  to 
the  different  defendants.  Thus,  where  there  is  no  evidence 
Against  one  he  is  entitled  to  judgment."  Hamilton  v.  Mc- 
Gee,  19  Md.  43. 

So,  in  an  action  in  tort  against  six,  the  plaintiff  may  re- 
cover a  verdict  against  two.     Cooper  v.  South,  4  Taunt.  802. 

This  action  is  trespass,  and,  in  actions  of  this  class,  the 
plaintiff  may  join  as  many  defendants  as  he  thinks  proper, 
but  the  question  of  joint  liability  is  a  question  for  the  jury, 
and  if  it  should  appear  upon  the  trial  that  all  the  defend- 
ants contributed  to  the  injury  complained  of,  all  would  be 
liable,  even  if  there  was  no  collusion  or  concert  of  action 
between  them.    Only  those  would  be  liable  who  contributed 
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to  the  injury.  Dndoabtedly,  men  may  conspire  together  tOy 
and  commit  an  assault  and  battery,  but  the  conspiracy  or 
collusion  is  not  a  necessary  ingredient  to  create  a  joint 
liability. 

This  doctrine  is  based  upon  the  proposition,  as  alleged  in 
the  complaint,  that  both  parties  were  present  and  committed 
the  injury  complained  of.  If  one  of  the  parties  was  absent; 
but  had  procured  the  other  to  commit  the  injury,  then,  in 
order  to  charge  the  absent  party,  conspiracy  must  be  al- 
leged and  proven. 

Judgment  reversed  and  cause  remanded^ 


MooHoir,  respondent,  v.  Sullivan  et  al.,  appellants. 

llaoHANio'B  iJKr^oominon  law  ^postegtion.  At  oommon  law,  the  lien  of  •• 
meohanio  for  labor  continued  dorinR  the  time  the  property  remained  in  hte 
poBseBsion,  and  was  loat  as  soon  as  he  parted  with  Its  possession. 

Mkghanig's  liiBN — dtattUory  remedy.  In  this  Territory,  meohanios  are  en- 
titled to  liens  for  their  labor  nnder  the  statute,  which  makes  them  a  charge 
upon  the  property  for  a  certain  period  from  the  commMicement  of  the  labor* 
and  the  liens  are  not  affected  by  the  possession  of  the  property. 

V^BCUAVJic^euxs  — proceedings  in  equity.  The  lien  of  a  mechanic  is  in  the 
nature  of  an  equitable  right,  and  must  be  enforced  according  to  the  rale* 
and  principles  of  a  proceeding  in  chancery. 

Statutort  constbuction  —  act  relating  to  mechaniat'  Uetia— pergonal  jykdo-' 
mtnt.  The  part  of  the  act  of  the  legislature  "  securing  liens  to  mechanics,*' 
approved  December  80, 1864,  which  anthorizes  the  rendition  of  a  personal 
Judgment  as  at  law,  blends  together  law  and  equity  in  the  same  proceedlngr 
and  is  void. 

Cabbs  affirmed.  The  cases  of  QaUagher  v.  Bamey,  ante,  467,  and  Wootman  t. 
Garringtr^  post,  586,  holding  that  the  blending  together  of  law  and  eqoity  la 
in  conflict  with  the  ozganio  act,  affirmed. 

Appeal  from   the    Third  District^  Lewis   and   Clarke 

County. 

In  August,  1871,  the  court.  Wads,  J.,  entered  a  decree 
in  this  action.    The  facts  are  stated  in  the  opinion. 

Warben  &  Sanders,  for  appellant  Sullivan. 
No  brief  on  file. 


1872.  J  MooHOK  V.  Sullivan.  471 

Shobbr  &  hownY  and  E.  W.  Tools,  for  lespondent. 

Mechanics'  liens  attach  from  the  time  of  the  commence- 
ment of  the  building,  and  have  priority  over  all  incnm- 
branoes  made  thereafter.  Acts  1866,  384,  §  8 ;  1  Hill,  on 
Seal  Prop.  492,  §  40;  Mason  v.  Germaifie,  ante^  263; 
Dubois  AdministraioTS  v.  WOsotCs  TrusteeSy  21  Mo.  213. 

Appellant  Sullivan  is  in  default  and  had  no  right  to  ap- 
peal. The  appeal  is  taken  for  delay  and  vexation,  and  the 
judgment  should  be  affirmed  with  damages.  Civ.  Prac 
Act,  §  329 ;  BeWitt  v.  Part^,  13  Cal.  171 ;  NiekerBmi  v. 
(hUfarnia  Stage  Co.,  10  id.  620. 

MuKPHT,  J.  This  suit  was  brought  to  foreclose  a  me- 
ohanic's  lien  against  certain  property  described  in  the  com- 
plaint of  the  defendant  Sullivan,  under  an  act  of  the 
territorial  legislature,  entitled  ''An  act  securing  liens  to 
mechanics  and  others,"  approved  December  30,  1864,  and 
was  tried  and  determined  in  conformity  with  the  provisions 
thereof.  / 

John  W.  Reins,  S.  M.  Hall,  A.  M.  Woolfolk  and  Geo. 
W.  Fox  were  also  made  parties  defendant  on  the  ground  of 
interest,  against  all  of  whom,  as  well  as  defendant  Sullivan, 
default  was  entered,  except  Reins,  for  whom  S.  H.  Bohm 
interpleaded,  alleging  a  prior  lien  by  virtue  of  two  several 
mortgages. 

The  cause  was  tried  by  the  court,  a  jury  being  waived, 
and  upon  the  pleadings,  proofs  and  findings,  a  judgment 
was  rendered  in  favor  of  the  plaintiff  against  the  defendant 
Sullivan,  for  $3,410,  principal  and  interest,  with  interest  at 
ten  per  cent  per  annum  from  date  of  judgment,  and  for  costs 
taxed  at  $46. 

There  was  also  a  special  fieri  facias  ordered  to  issue  to 
be.  levied  upon  the  property  aforesaid,  if  not  sufficient  per 
sonal  property  could  first  be  found  to  satisfy  said  judgment 
and  costs,  and  in  that  event  the  property  was  ordered  to  be 
sold  and  so  applied,  and  the  defendants  barred  and  fore* 
closed  from  all  equity  of  redemption. 
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And  from  the  jadgment-roll  the  defendant  Sollivan  ap- 
peals to  this  court. 

The  only  matters  that  are  necessary  for  ns  to  condder 
here,  are  the  character  of  the  action  and  the  nature  of  the 
judgment,  decree  or  final  order  to  be  entered. 

And  these  questions  involve,  to  some  extent,  the  constmc- ' 
tion  of  the  statute  referred  to. 

The  mechanic*s  lien  is  derived  from  the  principle  of  the 
lien  on  personal  property  at  common  law,  and  is  based  upon 
statutory  enactment  in  the  different  States  and  Territories. 

It  is  remedial  in  its  character,  rests  upon  the  broad 
foundation  of  natural  equity  and  commercial  necessity. 

It  is  not  a  common-law  right,  but  simply  a  creature  of 
the  statute,  and  differs  in  some  respects  from  all  other  liem 
known  to  the  law. 

Under  the  common  law,  a  lien  only  exists  while  the  partj 
continues  in  possession  of  the  property  upon  which  he  has 
bestowed  his  labor,  for  by  parting  with  possession  he  shows 
that  he  thereafter  trusts  to  the  personal  credit  of  his  debtor. 

But  to  the  validity  of  this  lien  no  possession  is  necessary, 
for  it  is  a  charge  upon  the  property  in  the  hands  of  the 
owner,  and  when  it  once  attaches,  it  relates  back  to  and 
takes  effect  from  the  commencement  of  the  labor  or  appro- 
priation. 

It  continues,  without  either  form  or  notice,  for  a  certain 
period  according  to  the  statute,  and  then  is  kept  alive  by  the 
act  of  the  party  and  judicial  process. 

It  is  not  a  general,  but  a  particular  lien,  and  is  in  its 
nature  peculiar  and  of  an  equitable  character. 

The  doctrine  upon  which  it  is  founded  is  upon  the  con- 
sideration of  natural  justice,  that  the  party  who  has  en- 
hanced the  value  of  property,  by  incorporating  therein  his 
labor  or  materials,  shall  have  a  preferred  claim  on  said  prop- 
erty for  the  value  of  said  labor  or  materials. 

The  foundation  of  the  suit ^  to  enforce  it  arises  only  by 
virtue  of  an  express  or  implied  contract  with  the  owner,  and 
the  proceedings  to  some  extent  resemble  and  are  somewhat 
in  the  nature  of  proceedings  in  rem. 
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The  theory  of  the  lien  is,  that  the  pafty  by  whom  the 
labor  is  performed  or  materials  furnishefl  for  the  erection  or 
repair  of  bnildings,  on  credit,  retains  his  claim  to  them  after 
they  have  entered  into  the  structure  and  become  inseparably 
connected  with  it. 

The  object  of  the  statute  is  to  create  and  preserve  ample 
security  to  the  laborer  or  material  man,  and,  therefore,  to 
charge  the  estate  with  a  lien,  or  incumbrance,  independent 
of  any  personal  remedy  he  may  have. 

The  artificer  or  business  man  acquires  a  qualified  prop- 
erty in  the  thing  upon  which  he  has  bestowed  his  time  and 
labor,  or  into  which  he  has  incorporated  his  materials. 
The  very  principle  upon  which  his  right  is  grounded  comea 
from  the  increased  value  of  the  property  he  has  brought 
about,  by  the  accession  of  his  labor  or  materials,  and  i& 
purely  ait  equitable  one. 

And  the  owner  thus  benefited  holds  his  property  subject 
to  and  liable  for  this  equitable  claim,  which  grows  out  of 
and  depends  upon  this  enhanced  value  of  his  interest.  We 
are  of  opinion  that  this  lien,  being  an  equitable  right,  or  in 
the  nature  of  an  equitable  rights  must  be  enforced  in  con- 
formity to  the  established  rules  and  principles  governing 
proceedings  in  chancery.  We  hold,  therefore,  that  in  so 
far  as  the  mechanics'  lien  law  of  this  Territory  authorizes 
the  rendering  of  a  personal  judgment  as  at  law,  it  blends  law 
and  equity  together  in  the  same  proceeding,  is  in  contra- 
vention of  the  organic  act,  is  in  conflict  with  the  doctrine 
laid  down  by  this  court  in  the  case  of  OaUagher  et  al,  v. 
Basey  et  oZ.,  decided  at  the  last  term,  and  of  Woolman  et  al, 
V.  Qurringer  et  cU.,  by  which  it  was  re-affirmed  at  the  pres- 
ent term,  and  is  void  and  of  no  effect. 

The  case  is  remanded,  and  the  judgment  is  modified  in 
conformity  with  the  order  made  at  the  last  term. 

It  is  ordered  that  the  decree  of  the  court  below  in  this 
caae  be  so  modified  as  to  make  void  the  personal  judgment 
against  defendant  Sullivan,  and  in  favor  of  Mochon,  for  the 
amount  of  mechanic's  lien  on  the  premises,  and  that  after 
sale  of  the  premises  judgment  be  rendered  in  favor  of  plain- 
VoL.  I.—  60 
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tiff  and  against  defendant  Sullivan  for  any  deficiency,  after 
snch  sale,  and  that  the  decree  provide  that  the  sheriff  be 
appointed  special  master  commissioner  to  make  sale  of  sud 
premises,  and  that  the  decree,  when  modified  as  herein  spe- 
-cified,  be  and  the  same  is  hereby  confirmed. 


Rials  et  al.,  respondents,  v.  Roush  et  aL,  appeUantSi 

G.  G.  Sthss,  for  appellants. 

Ghttmasebo  &  Ohabwiok,  for  respondent 

Thb  facts  in  this  case  are  the  same  as  those  in  the  case  of 
Mochan  r.  SuUivan^  tmte^  470,  and  the  same  decisioii  was 
made  by  the  court. 

MuRPHT,  J.  This  is  an  action  to  forecloBe  a  mechanic's 
lien. 

There  was  a  personal  judgment  in  the  court  below,  and 
-execution  thereon  awarded,  and  the  defendants  appealed. 

Upon  the  authority  of  the  decision  in  the  case  of  Mochon 
V.  Sullivan^  at  the  present  term,  we  hold  that  this  cannot  be 
done,  and  the  decree  or  judgment  is  so  modified  as  to  mft^e 
Toid  the  personal  judgment^  and  the  cause  remanded. 
Judgrnent  affirmed  in  part  and  merged  in  pari 
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HnBXBT,  appellant,  t>.  King  et  al.,  respondents. 


*^proof — HOe — postession.  In  an  action  of  ejectment,  the  plain- 
tiff must  prove  that,  at  the  time  the  suit  was  brought,  the  title  or  right  to 
the  immediate  possession  of  the  property  was  in  himself,  and  that  the  de- 
fendant unlawf  ally  withheld  the  possession  of  the  same. 

PnAOncB — nonsuit — review  of  evidence.  In  reviewing  the  ruling  of  the  court 
below  in  grantiug  a  nonsuit,  this  court  will  consider  every  fact  as  proven 
which  the  evidence  tended  to  prove. 

FanroiPAi*  ani>  Aojssr^fraud  of  agent.  The  principal  is  liable  for  the  fraud 
that  has  been  perpetrated  by  his  agent,  who  was  acting  within  the  scope  of 
his  authority. 

Pbikgipai.  and  kovste^^  authority  of  9uperintendent  of  a  f/ume.  Courts  will 
not  enlarge  the  authority  of  an  agent,  and  the  acts  of  a  superintendent  of  a 
flume  in  constructing,  repairing  or  superintending  the  same,  are  binding 
upon  the  principal ;  but  his  acts  and  declarations  upon  matters  that  are 
foreign  to  the  flume  cannot  affect  his  principal. 

Pbaoticb — grounde  fornoneiu4iL  A  nonsuit  should  be  granted  if.  there  is  no 
proof  to  support  a  material  averment  of  the  complaint. 

Appeal  from  the  Mrst  District^  Jefferson  County. 

In  October,  1871,  the  court,  Murphy,  J.,  sustained  the 
motion  of  King  et  al.  for  a  nonsuit. 

Shober  &  LowRT  and  G.  Qt.  Symes,  for  appellant. 

Granting  a  nonsuit  on  the  facts  is  a  question  of  law,  and 
may  be  reviewed  on  appeal  from  the  judgment  roll,  and 
statement  of  the  evidence  on  appeal.  3  Estee's  PL  496; 
Cfravens  v.  Dewey,  13  Gal."  42 ;  Darst  v.  Rush^  14  id.  82 ; 
Pratt  V.  HvMy  13  Johns.  336. 

A  nonsuit  cannot  be  granted  when  there  is  any  evidence 
tending  to  prove  plaintiff's  case.  McKee  v.  Oreen^  31  Cal. 
418 ;  KeUey  v.  KeUey,  43  Barb.  419 ;  Oravens  v.  Dewey,  IS 
Oal.  42. 

In  considering  the  ruling  on  the  nonsuit,  this  court  will 
consider  as  proven  every  fact  which  the  evidence  tended  to 
prove.     Dow  v.  Oovld  <S:  C.  M.  Co.^  31  Cal.  650 ;  Dero  v 
CordeSy  4  id.  117  ;  Lobar  v.  Koplin,  4  N.  Y.  547. 

The  answer  admits  that  appellant  was  the  legal  owner  ol 
the  mining  claims  in  controversy.    Appellant  testified  di- 
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reotly  that  respondents  had  possession  of  the  claims  at  the 
time  of  the  commencement  of  the  suit  and  afterward.  It 
was  error  for  the  court  to  grant  the  nonsuit,  because  we 
cannot  go  into  the  question  of  the  contradiction  of  this  tes- 
timony. If  contradicted,  the  province  of  the  court  ends  and 
that  of  the  jury  begins. 

The  declarations  of  O'Brien  were  made  when  he  was  the 
agent  of  respondents  and  acting  within  the  scope  of  his 
authority.  They  should  have  been  admitted.  1  Greenl., 
§  113 ;  Story  on  Agency,  §§  184-137 ;  1  Phil,  on  Ev.  381 ; 
ThaZhimer  v.  BrinkerTioff,  4  Wend.  394. 

If  an  agent,  when  acting  within  the  scope  of  his  authoritji 
perpetrates  a  fraud  or  wrong  on  another,  or  occasions  a  con- 
sequential injury,  the  principal  is  liable.  iStory  on  Agency, 
§§  452,  453, 308 ;  2  Greenl.  on  Ev.,  §  68 ;  Foster  v.  Bsnex 
Bankj  17  Mass.  479;  Williams  v.  MitcheU^  id.  98;  1 
Pars,  on  Cont.  73, 74 ;  Jeffrey  v.  BigeloWy  13  Wend.  618 ; 
Schieffelin  v.  Harvey^  6  Johns.  170. 

The  credibility  of  witnesses  is  with  the  jury.  The  conit 
cannot  grant  a  nonsuit  because  it  thinks,  from  other  cir- 
cumstances in  the  case,  that  the  witness  did  not  tell  the 
truth.  Merritt  v.  Lyon^  3  Barb.  110.  A  conflict  of  evi 
dence  between  the  plaintiff's  witnesses  prevents  a  nonsuit 

Ohumassro  &  Ohabwiok  and  E.  W.  Toole,  for  re- 
spondents. 

Appellant  cannot  recover  in  this  action  unless  he  proves 
two  facts.  1.  Title  in  himself  or  the  xight  to  the  immediate 
possession  at  the  time  of  the  institution  of  the  suit.  2.  That 
possession  was  unlawfully  withheld  by  respondents  at  that 
time.  The  appellant  failed  to  establish  either  proposition 
and  the  nonsuit  was  properly  granted. 

Appellant  failed  to  show  that  respondents  had  given 
O'Brien  authority  to  act  for  them  in  tiie  matters  sought  to 
be  proved.  The  agency  must  be  fully  established  before 
the  principal  is  liable  for  the  declarations  of  the  agent 
The  extent  of  an  agent's  power  is  a  question  of  law  for  the 
court  to  determine.    The  declarations  of  O'Brien  were  prop- 
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erly  excluded.  Ooonsel  cited  the  following  cases  in  addi- 
tion tD  those  of  appellant :  Garfield  v.  KnigTUs  F.  W.  Co.^ 
14  CaL  87 ;  Oerke  r.  Calif omia  N.  Co.,  9  id.  268. 

A  nonBoit  should  be  granted  if  the  court  could  not  sus- 
tain a  verdict  on  the  testimony.  Stuart  v.  Simpsfm^  1 
Wend.  876 ;  Pratt  v.  Mill,  18  Johns.  884 ;  Binggold  t. 
iSaMn,  1  Gal.  115 ;  Bruminger  r.  JHoIntire,  28  id.  698. 

WADBy  0.  J.  This  is  an  appeal  from  a  judgment  of  non- 
suit in  the  court  below,  and  the  question  herein  presented 
is  whether  or  not  the  nonsuit  was  properly  entered. 

The  action  is  a  suit  in  ejectment  to  recover  possession  of 
certain  mining  claims  in  Baker  district^  Confederate  gulch, 
in  the  county  of  Meagher,  embracing  three  hundred  and 
ninety  linear  feet  of  said  gulch. 

The  complaint  sets  up  title  in  the  plaintiff,  the  right  to 
immediate  possession,  and  the  possession  of  the  defendants 
at  the  commencement  of  the  suit.  The  answer  denies  the 
title  of  the  plaintiff,  denies  his  possession  and  the  right 
thereof,  and  denies  possession  of  defendants,  and  disclaims 
all  right,  title  and  possession  by  defendants  to  the  grounds 
in  dispute. 

The  case  was  argued  upon  the  hypothesis  that  the  plead- 
ings admitted  the  ownership  of  the  plaintiff,  but  such  is  not 
the  case.  The  amended  answer  denies  that  plaintiff  is  enti- 
tled to  the  possession,  and  avers  that  whatever  right  the 
plaintiff  had  in  the  ground  had  been  abandoned  and  for- 
feited by  him,  and  lost  under  and  by  virtue  of  the  usages 
and  customs  of  the  district  where  the  ground  was  situated, 
so  that  no  presumption  can  arise  upon  the  supposed  fact 
that  plaintiff  was  and  is  the  owner  of  the  ground.  By  the 
pleadings,  title  is  one  of  the  questions  in  issue  by  virtue  of 
the  averment  of  forfeiture. 

In  order  to  maintain  the  action  of  ejectment,  the  plaintiff 
must  prove,  first,  title  in  himself,  or  the  right  to  the  imme- 
diate poseession  at  the  time  of  instituting  the  suit.  This 
right  must  exist  at  the  time  the  suit  is  brought.  A  right 
prior  or  subsequent  to  that  time  wiU  not  avail,  and  second. 
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he  must  prove  that  possession  was  unlawf  ally  withheld  by 
defendant  at  the  time.  A  failure  to  prove  either  of  these 
essential  elements  will  defeat  the  action  of  ejectment,  and 
if  there  is  no  proof  to  support  a  necessary  and  vital  aver- 
ment of  the  complaint,  a  nonsuit  would  be  properly  granted. 

It  seems  by  the  pleadings  and  proofs  in  this  case,  that  on 
the  9th  day  of  March,  1868,  the  plaintiff  was  the  owner  of 
and  in  the  possession  of  the  mining  ground  in  dispute,  and 
on  that  day  the  plaintiff,  and  defendants  King  and  Gillette, 
entered  into  a  contract  in  writing  concerning  said  ground, 
whereby  said  plaintiff  agreed  to  deliver  possession  of  the 
ground  to  said  defendants  for  tiie  purpose  of  having  the 
same  drained  and  the  gold  extracted  therefrom,  the  plaintiff 
to  receive  one-half  the  gold  so  extracted.  King  and  Gillette 
were  at  that  time  constructing  a  flume  for  mining  purposes, 
and  the  agreement  so  made  between  the  parties  was  to  be 
null  and  void  providing  said  flume  did  not  strike  bed-rock 
at  the  lower  end  of  said  ground,  and  it  was  further  agreed 
that  King  and  Gillette  should  represent  the  ground  until  the 
fulfillment  of  the  contract. 

In  pursuance  of  this  agreement^  King  and  Gillette  entered 
into  possession  of  said  ground  and  continued  to  conBtmct 
their  flume  until  sometime  in  the  summer  of  1868,  they  had 
reached  the  lower  end  of  said  ground  with  the  flume,  and 
it  is  admitted  that  it  did  not  strike  bed-rock  at  that  point 

Immediately  after  it  was  found  that  the  flume  failed  to 
strike  bed-rock  the  plaihtiff  was  notified  of  the  fact,  for  we 
find  that  in  September,  1868,  he  made  arrangements  with 
one  Leonard  to  represent  the  ground,  the  contract  of  King 
and  Gillette  to  represent  it  having  expired  upon  the  failure 
to  reach  bed-rock,  and  they  having  ceased  to  represent  the 
ground  at  that  time.  It  further  appears  from  the  testimon j 
that  for  a  month  or  two  after  King  and  Gillette  ceased  to 
represent  the  ground  by  reason  of  having  failed  to  strike 
bed-rock  with  their  fiume,  the  ground  was  unrepresented, 
and  thereby  became  subject  to  relocation  by  any  party  who 
desired  to  take  it  up  and  occupy  it.  This  failure  to  repri^ 
sent  the  ground,  the  testimony  shows,  forfeited  the  plain 
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tiff's  right  to  it>  and  it  became  subject  to  relocation  like  any 
other  parcel  of  the  public  domain.  If  this  alleged  forfeiture 
was  caused  by  any  wrongful  act  of  King  and  Gillette^  un- 
doubtedly they  would  be  liable  in  damages  therefor,  but  we 
have  nothing  to  determine  now  as  to  that  question. 

It  further  appears  by  the  proof,  that  this  ground  being 
vacant  and  subject  to  relocation  and  entry,  was  taken  Bp 
and  located  by  Harwood,  Simms  and  Clarke  on  the  16th  of 
November,  1868,  and  was  subsequently  mined  and  worked 
out  by  them. 

The  ground  could  not  be  worked  except  through  the  flume 
of  defendants,  and  the  parties  who  relocated  the  ground 
purchased  the  right  to  work  two  hundred  and  twenty  feet 
thereof  through  this  flume  by  selling  to  King  and  Gillette, 
through  their  agent  O'Brien,  one  hundred  and  seventy  feet 
of  said  ground.  At  the  time  the  ground  was  relocated  by 
Harwood,  Simms  and  Clarke,  the  defendants  King,  Gillette 
and  O'Brien  had  no  interest  therein,  but  subsequently 
acquired  title  to  one  hundred  and  seventy  feet  from  the  relo 
cators.  It  is  further  shown  that  the  plaintiff  was  on  the 
ground  and  worked  there  to  a  certain  extent  in  November, 
1868. 

Thus  far  the  proof  produced  by  plaintiff  tends  directly 
to  defeat  his  case,  and  to  show  that  he  had  neither  the  title- 
or  the  right  to  the  possession  of  the  ground  in  controversy,. 
bat  plaintiff  testifies  in  his  own  behalf  and  says  that  de- 
fendants, King  and  Gillette,  and  others,  had  possession  of 
the  ground  at  the  time  the  suit  was  commenced,  and  for 
some  time  afterward,  and  upon  this  testimony  the  plaintiff 
rests  his  claim  that  the  judgment  of  nonsuit  should  be  re- 
versed. 

In  the  light  of  this  testimony  did  the  court  err  in  giving 
judgment  of  nonsuit  t 

It  is  undoubtedly  true  that,  in  considering  the  correctness 
of  the  ruling  of  the  court  below  in  granting  a  nonsuit,  this 
court  will  consider  as  proven  every  fact  which  the  evidence 
tended  to  prove.  Oravens  v.  Dewey,  18  Cal.  42 ;  Pratt  v. 
-ffo/i,  13  Johns.  336 ;  Dorst  v.  Btish,  14  Cal.  82 ;  McKee  v. 
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Oreen^  31  id.  418 ;  KeUep  v.  KeUey,  3  Barb.  419 ;  Dow  v. 
Oi/idd,  etc.,  ML  Co.,  81  Cal.  860;  Dero  v.  Ckrrdez,  4  id.  117 ; 
Laboc  V.  Karplin,  4  N.  T.  647. 

Looking  at  the  whole  evidence  produced  by  plaintiff, 
which  is  all  the  evidence  in  the  case,  what  does  it  tend  to 
prove  I  The  weight  of  it  overwhelmingly  preponderates 
against  the  plaintiff.  It  tends  directly  to  show  that  tbe 
right  of  the  plaintiff  to  the  ground  in  question  had  been 
forfeited ;  that  third  parties  had  acquired  the  title  thereto, 
and  by  virtue  of  the  title  so  acquired  had  mined  and  worked 
out  the  ground.  It  is  true  that  the  plaintiff  testifies  that 
the  defendants  had  possession  of  the  ground  at  the  time  of 
the  commencement  of  this  action ;  but  having,  by  his  own 
testimony,  shown  that  the  ground  had  been  forfeited,  and 
that  title  thereto  had  been  acquired  by  third  persons  long 
before  the  suit  was  commenced,  and  that  the  ground  had 
been  fully  worked  out,  such  testimony  is  like  swearing 
against  a  deed  or  a  record.  It  does  not  even  raise  a  pre- 
sumption ;  and  if  a  verdict  had  been  rendered  for  the  plain- 
tiff upon  the  testimony  produced  in  this  case,  the  court, 
undoubtedly,  would  have  been  compelled  to  set  it  aside 
upon  the  ground  that  there  was  no  substantial  evidence  to 
support  it.  But  it  is  not  necessary  to  determine  the  case 
upon  the  testimony  produced,  as  to  defendants  b^ng  in 
possession.  It  will  be  remembered  that  the  plaintiff  must 
show  affirmatively  that  he  is  entitled  to  the  possession. 
There  is  no  affirmative  proof  of  the  kind,  but»  on  the  con- 
trary, the  proof  all  tends  to  show  that  third  parties  had 
acquired  the  titie  and  the  right  to  the  possession,  and  that 
the  plaintiff  had  entirely  lost  his  right  to  the  possession. 
Instead  of  showing  title  and  the  right  of  possession  in  the 
plaintiff,  the  proof  tends  directly  to  show  that  right  in 
Harwood,  Simms  and  Clark. 

There  is  much  doubt  as  to  the  competency  of  the  proof 
by  which  this  alleged  forfeiture  was  proven.  The  local 
laws  of  the  district,  if  there  are  any,  upon  the  subject  of 
mining,  were  not  produced  and  proven  in  evidence,  neither 
were  the  customs,  usages  and  rules  of  the  district  shown, 
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bat  the  plaintiff  produces  testimony  tending  to  show  that 
the  mioing  ground  in  question  was  unrepresented  for  flye 
or  six  weeks,  and  that  it  thereby  became  subject  to  reloca- 
tion; that  this  failure  to  represent  the  ground  forfeited 
the  right  of  plaintiff  therein,  as  well  as  that  of  the  defend* 
ants,  if  they  had  any  right  thereto ;  and  that  the  ground, 
being  subject  to  relocation,  was  taken  up  by  Harwood, 
Simms'  and  Clarke.  This  proof  was  produced  by  plain- 
tiff. The  men  who  relocated  the  ground  worked  it  out  after 
selling  one  hundred  and  seventy  feet  to  King  and  Gillette, 
and  the  plaintiff  made  no  objection  thereto.  If  he  had  not 
forfeited  the  ground  he  could  have  ei^oined  their  working 
it;  but  this  proof,  such  as  it  is,  being  called  out  by  the 
plaintiff,  and  being  against  his  interest,  we  are  inclined  to 
take  it  as  true,  and  to  say  therefrom  that  the  ground  be> 
came  forfeited  and  subject  to  relocation  in  November,  1868. 
It  is  certain  by  the  proof  that  the  ground  was  relocated,  and 
was  worked  out  by  the  relocators  unmolested,  and  with  the 
knowledge  of  the  plaintiff,  and  that  he  never  asserted  any 
title  thereto  ;  and  these  facts  alone  raise  a  strong  presump- 
tion that  they  had  a  right,  by  the  laws  of  the  district,  to 
relocate  and  work  it,  and  we  believe  we  are  justified  by  the 
proof  in  saying  that  the  ground  was  abandoned  by  plain 
tiff  after  ELing  and  Gillette  ceased  to  represent  it. 

There  is  no  proof  whatever  that  the  plaintiff  was  entitled 
to  the  possession  of  the  ground  at  the  commencement  of 
the  suit  The  only  proof  on  the  subject  is  the  bare  pre* 
sumption  that,  because  the  plaintiff  was  owner  in  186& 
therefore  he  was  entitled  to  the  possession  in  1870,  when 
the  suit  was  commenced.  This,  indeed,  is  a  violent  pre- 
sumption, when  taken  in  connection  with  plaintiff's  acta, 
in  permitting  the  ground  to  be  relocated  and  worked  by 
third  persons,  with  his  knowledge  and  consent,  before  the 
action  was  brought. 

3.  Did  the  court  err  in  striking  out  the  declarations  of 
(y  Brien  t    O'  Brien  was  agent  for  Eling  and  GiUette  in  super- 
intending their  liume,  and  any  declarations  made  by  him, 
within  the  scope  of  his  authority,  would  bind  his  principals. 
Vol.  L— 61 
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The  extent  of  the  power  of  an  agent  to  bind  his  principal  is 
a  question  of  law  for  the  court. 

If  an  agent,  when  acting  within  the  scope  of  his  author- 
Uy^  perpetrates  a  fraud  or  wrong  on  another,  or  occasions  a* 
consequential  injury,  the  principal  is  liable.  Sto.  on  Agency, 
§§  452,  453,  308 ;  2  Greenl.,  §  68 ;  Foster  v.  Essex,  17  Mass. 
47fl-607 ;  Williams  v.  Mitchell,  id.  98 ;  Schieffdin  v.  Har^ 
vey^  6  Johns.  170 ;  1  Pars,  on  Cont.  73,  74. 

But,  where  the  principal  is  thus  held  liable,  the  agent  must 
have  acted  strictly  within  the  scope  of  his  authority,  so  as 
to  make  the  agent's  acts  the  acts  of  the  principal,  and  courts 
will  not  tolerate  any  enlargement  of  this  liability,  but  it 
must  be  confined  to  acts  strictly  within  the  scope  of  the 
authority  conferred. 

O'Brien's  authority  was  the  authority  of  a  flume  super- 
intendent, and  any  of  his  acts  necessary  to  the  construction,, 
repairing  or  superintending  the  flume,  would  bind  his  prin- 
cipal, but  the  acts  and  declarations  sought  to  be  introduced* 
had  no  possible  connection  with  the  flume.  They  were 
entirely  foreign  to  his  authority  as  agent>  and  could  in  no* 
manner  bind  his  principal,  and  were  properly  excludad. 

Judgment  affi/rmed^ 

Murphy,  J.,  concurred. 

Knowles,  J.,  dissenting.  I  agree  to  that  part  of  the  de^ 
cision  striking  out  declarations  of  O'Brien,  but  think  there 
was  evidence  enough  to  have  warranted  the  jury  in  find- 
ing that  King  and  Gillette  were  in  possession  of  the  upper 
one  hundred  and  seventy  feet  of  the  ground  in  dispute,  and 
that  the  jury  might  have  found  against  them  for  that 
ground,  without  damages,  although  I  am  far  from  holding, 
that  I  would  have  found  thus,  had  I  been  the  Jury. 


1873.]  SiMONTON  t.  Eelly.  488 


SiMONTOK,  respondent,  v,  Kblly  et  al.,  appellants. 

MxoHAmcs'  um — flriai— caae  aj^lrmed.  The  OMe  of  Mochon  ▼.  SuUhan,  atUe^ 
p.  mOr  deciding  thiit  a  suit  to  foreolose  a  mechanloft'  lieu  is  ao  equitable 
action  and  must  be  tried  by  the  jadge,  sitting  as  a  chancellor,  affirmed. 

Appeal  from  the  Third  District^  Lewis  and  Clarice  County. 

This  case  was  before  the  court  in  August,  1871,  and  is 
reported  ante^  p.  363.  Wade,  J.,  rendered  a  decree  in  favor 
of  Simonton,  in  June,  1872,  and  Kelly  appealed. 

The  cause  came  on  regularly  for  trial  on  June  14,  1872, 
and  the  court,  Wade,  J.,  ordered  that  the  same  "be  tried 
in  accordance  with  the  rules  and  practices  established  in 
equity  cases,  and  that  the  same,  be  regarded  as  an  equity 
cause,  and,  as  such,  tried  by  the  court."  To  all  of  which 
Kelly  excepted.  The  other  facts  appear  in  the  opinion  and 
the  first  report  of  the  case,  ante^  p.  363.  The  decree  of  the 
court  finds  the  facts  relating  to  the  contract  between  the 
parties  for  the  construction  of  a  certain  building ;  that 
Simonton  performed  the  same ;  that  there  was  due  to  him 
from  Kelly  a  certain  sum,  and  that  Simonton  had  acquired 
a  lien  on  the  building  for  the  payment  of  said  sum,  under 
the  statute  securing  liens  to  mechanics.  The  court  then 
ordered,  adjudged  and  decreed,  "that  the  claim  so  due  and 
owing  to  said  plaintiflT,  to  wit,  the  sum  of  $1,211.25,  be  and 
the  same  is  hereby  declared  and  decreed  to  be  a  Ken  upon 
the  said  premises  above,  herein  and  in  said  complaint  de- 
scribed. And  it  is  further  ordered,  adjudged  and  decreed, 
that  all  and  singular  the  said  premises  mentioned  and 
described  herein,  and  in  said  complaint,  or  so  much  thereof 
as  may  be  sufficient  to  raise  the  amount  due  the  plaintiff  for 
the  principal,  interest  and  costs  in  the  suit  and  expenses  of 
sale,  be  sold  at  public  auction  by  or  under  the  direction 
of  Bufus  E.  Arick,  Esq. ,  one  of  the  masters  in  chancery  of 
tbis  court ;  that  said  sale  be  made  in  the  town  of  Helena,  in 
naid  county ;  that  said  master  gave  public  notice  of  the  time 
and  place  of  such  sale,  according  to  the  course  and  practice 
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of  the  courts  and  the  law  relative  to  sales  of  real  estate  under 
execution,  and  that  the  plaintiff  or  any  of  the  parties  to  this 
suit  may  become  the  purchaser  thereof  at  such  sale,  and 
that  the  said  master,  after  the  time  allowed  by  law  for  re- 
demption hsifi  expired,  execute  a  deed  to  the  purchaser  or 
purchasers  of  said  premises ;  that  said  master,  out  of  the 
proceeds  of  such  sale,  retain  his  fees,  disbursements  and 
commissions  on  said  sale,  and  pay  to  the  plaintiff,  or  his 
attorneys,  out  of  said  proceeds,  the  costs  in  this  suit,  taxed  at 
$  ,  and  the  sum  of  $1,211.26,  being  the  amount  due 

him  as  aforesaid,  with  interest  thereon  from  this  date,  at 
the  rate  of  ten  per  cent  per  annum,  or  so  much  thereof  as 
said  proceeds  will"  pay  of  the  same."  The  decree  further 
ordered,  that  the  master  should  make  a  report  of  the  sale 
to  the  court ;  that  certain  parties  having  an  interest  in  the 
premises  be  barred  and  foreclosed  of  all  equity  of  redemp- 
tion therein  ;  that  the  purchaser  be  let  into  the  possession 
of  the  premises  on  the  production  of  the  master's  deed, 
and  that  "if  the  moneys  arising  from  the  sale  shall  be  in- 
sufficient to  pay  the  amount  so  found  due  to  the  plaintiff, 
as  above  stated,  with  the  interest  and  costs  and  expenses  of 
sale  as  aforesaid,  the  master  in  chancery  shall  specify  the 
amount  of  such  deficiency  and  balance  due  to  the  plaintiff, 
in  his  return  of  said  sale  ;  and  that,  on  the  coming  in  of  said 
return,  a  judgment  of  the  court  shall  be  docketed  for  such 
balance  against  the  defendants,  Henrietta  Kelly  and  John 
Kelly,  who  are  personally  liable  to  the  said  plaintiff  for  the 
amount  of  such  deficiency,  and  judgment,  with  interest 
thereon,  at  the  rate  of  ten  per  cent  per  annum,  from  the  date 
of  last-mentioned  return  and  judgment,  and  that  the  plain- 
tiff have  execution  therefor." 

E.  W.  Toole,  J.  J.  Williams  and  SAobbr  ft  Lowby, 

for  appellant. 

The  court  erred  in  refusing  appellants  a  jury  trial.  Acts 
1865,  335,  §  12. 

The  court  erred  in  ordering  a  sale  of  the  property  first, 
and  a  judgment  for  any  deficiency  to  be  entered,  if  the  prop 
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erty  failed  to  bring  the  amount  found  due.  Acts  1866,  336, 
§§  18,  19.  A  special  fieri  fctcias  must  issue  before  the 
property  is  sold.  If  no  other  property  can  be  found,  then 
the  property  against  which  the  lien  is  established  is  to  be 
^Id. 

The  mechanics'  lien  law  is  strictly  a  statutory  proceeding, 
wd  is  unknown  to  the  commpn  law  or  chancery.  The  pro- 
feedings  should  comply  with  the  statute.  Houck  on  Liens, 
J§  17,  47,  68,  67,  69,  70,  71,  76. 

Ohumasbbo  &  Ghabwiok,  for  respondent. 
No  brief  on  file. 

Wabe,  C.  J.  This  was  an  action  to  foreclose  a  mechanics' 
lien,  tried  at  the  June  term  of  the  district  court  of  Lewis 
and  Clarke  county. 

The  defendant  made  a  motion  asking  that  the  cause  be 
tried  to  a  jury.  This  motion  was  overruled,  and  the  cause 
ordered  to  be  and  was  tried  before  the  court  sitting  as  a 
chancellor.    This  action  of  the  court  is  assigned  as  error. 

This  being  a  suit  to  foreclose  a  mechanics'  lien,  is  an 
equitable  action,  and  was  properly  tried  to  the  judge  sitting 
as  a  chancellor,  and  without  the  intervention  of  a  jury.  A 
jury  in  such  a  case  is  only  proper  when  asked  for  by  the 
court,  in  aid  of  its  conscience  upon  any  particular  question 
or  issue  in  the  case. 

This  case  involving  the  same  questions  as  those  decided 

at  this  term  in  the  case  of  Mochon  v.  SuUivan,  reference  la 

here  made  to  that  decision. 

Judgpient  affi/rmed. 
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MoMuLLEN,  respondent,  d.  Abmstbokg,  appellant 

pRkoiiCE^dUmiual  of  appeai^  motion  to  perftet  appeal,  A  motioii  to  per- 
f  eot  an  appeal  from  the  probate  to  the  district  court,  which  wai  not  aapported 
by  affidavits,  and  was  submitted  after  the  appeal  had  been  dismissed  and  a 
final  disposition  of  the  case  had  be«n  made,  was  properly  oyenuled  hy  the 
court. 

t^RAOTiCE  —  re<uonH  of  court,  A  correct  decision  will  not  be  reversed,  although 
the  court  erred  in  its  reasons  for  making  the  satiie. 

Pr  AonoB — prestunption  in  favor  of  nUing  of  cOnH  6eloto.  If  the  record  does  not 
contain  the  facts,  this  court  will  presume  that  a  motion  to  dismiaa  an  appeal 
was  properly  granted  by  the  court  below. 

Appeal  from  the  Third  District^  Lewis  and  Olarke  Oowniy. 

MoMuLLEN  recovered  judgment  in  the  probate  coort  of 
Choteau  county  against  Armstrong,  in  May,  1871.  Arm- 
strong appealed  to  the  district  court  of  Lewis  and  Clarke 
county,  to  which  Choteau  county  is  attached  for  judicial 
purposes.  The  court,  Wade,  J.,  dismissed  the  appeal  in 
November^  1871,  and  refused  to  allow  Armstrong  to  perfect 
his  appeal  on  the  following  ground:  ^^That  the  appeal 
could  not  be  perfected  because  the  record  showed  that  the 
probate  court  did  not  send  the  papers  in  the  case,  and  a 
transcript  of  the  docket  to  the  district  court,  within  ten  days 
after  the  notice  of  appeal  and  undertaking  on  appe-al  was 
filed  in  the  said  court  of  probate ;  and  that  the  probate 
court  failing  in  this  duty,  the  right  of  appeal  was  lost" 
The  other  facts  are  stated  in  the  opinion. 

« 
Q-.  G.  Symbs,  for  appellant. 

The  court  below  dismissed  the  appeal  because  the  probate 
judge  of  Choteau  county  did  not  comply  with  the  statute, 
and  send  the  papers  and  a  transcript  of  the  docket  to  the 
clerk  of  the  district  court.    Acts  1869,  69,  §  7. 

Appellant  did  all  that  the  law  required  of  him  in  the 
premises.  He  cannot  be  made  to  suffer  because  the  probate 
judge  did  not  perform  his  duty.  Little  v.  Smithy  4  Scam. 
400  ;  Ewing  v.  Bailey^  id.  420  ;  Shenaan  v.  Rolberg^  9  CaL 
17. 
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The  appeal  was  perfected  within  thirty  days  as  required 
by  law.  Appellant  would  have  been  entitled  to  a  writ  of 
mandate  to  compel  the  probate  judge  to  send  up  the  record, 
if  he  had  not  already  so  done.  People  v.  Harris^  9  Cal.  571 ; 
Wierman  v.  Bolbergy  id.  17. 

The  cross-motion  in  this  case  amounts  to  a  confession  that 
the  record  was  incomplete  in  certain  respects.  But  the 
court  held  that  the  failure  of  the  probate  judge  to  forward 
the  papers  on  appeal  was  a  defect  that  could  not  be  remedied. 

Shober  &  LowRY,  for  respondents. 

To  constitute  an  appeal,  three  things  are  necessary : 
1.  Filing  notice.  2.  Service  of  notice.  3.  Filing  the  un- 
dertaking. If  these  steps  are  not  taken  within  the  time 
limited  by  statute,  the  appeal  is  not  perfected,  and  the  court 
appealed  to  has  no  jurisdiction.  FranJclin  v.  Heiner^  8 
Cal.  340  ;  Whipley  v.  Mills,  9  id.  641 ;  HoBtings  v.  HcJleck, 
10  id.  31 ;  Voorhies'  Code,  667  d!,  571  a. 

The  notice  is  to  the  respondent  or  his  agent.  The  law  re* 
quires  a  copy  of  notice  to  be  served  upon  the  adverse  party 
or  his  attorney.  Acts  1869,  68,  §  3.  The  undertaking  must 
be  accompanied  by  the  affidavits  of  the  sureties  that  they 
are  residents  of  the  county,  householders,  etc.  Acts  1869^ 
«9,  §  6. 

The  transcript  of  the  probate  court  is  not  here.  Respond- 
ent rests  his  case  on  the  grounds  set  forth  in  the  motion  to 
dismiss  the  api)eal.  The  cross-motion  of  appellant  was  un« 
authorized.  Appellant  should  have  made  a  showing  by 
affidavit  if  he  wished  to  perfect  the  record.  The  cross- 
motion  was  filed  after  the  appeal  had  been  dismissed. 

M TTRPHT,  J.  This  case  was  brought  to  the  district  court 
of  the  third  judicial  district  on  appeal  from  Choteau  county, 
and  was  there  heard  upon  the  motion  of  the  plaintiff  to  dis- 
miss the  appeal. 

The  motion  was  sustained  in  the  court  below,  and  the  ap 
peal  dismissed.  And  from  the  order  of  dismissal  and  judg 
ment  the  defendant  appealed  to  this  court. 
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From  the  bill  of  exceptions  it  appears  that,  on  the  hear 
ing  of  the  plaintiff' s  motion  to  dismiss,  the  defendant  sug- 
gested to  the  court  that  he  could  perfect  the  appeal  as  to 
the  defects  set  forth  and  pointed  out  in  said  motion  ;  and, 
after  the  decision  upon  the  same  had  been  made,  on  the  fol- 
lowing morning,  did  move  the  court  for  leave  to  do  so, 
founding  his  motion  upon  affidavits  to  be  thereafter  filed. 

But  the  record  nowhere  shows  that  any  such  affidavits 
were  ever  filed,  or  that  any  showing  whatever  was  made  to 
sustain  said  motion,  and  the  court,  in  the  lawful  exercise  of 
its  acknowledged  discretion  in  the  premises,  refused  and 
disallowed  the  same,  as  it  had  the  undoubted  right  to  do 
under  the  circumstances  of  the  case. 

Upon  the  hypothesis  that  it  was  within  the  power  of  the 
court,  it  was,  at  most,  entirely  discretionary  with  it,  whether 
3r  not  it  would  entertain  the  motion  at  all,  or  even  permit 
it  to  be  placed  on  file,  after  a  hearing  and  determination  of 
the  matter  in  issue. 

The  appeal  had  been  dismissed,  a  judgment  for  costs 
entered,  the  parties  sent  out  of  court  and  a  final  disposi- 
tion made,  not  only  of  the  matter  to  which  the  motion 
related,  but,  in  fiact,  of  the  whole  case. 

The  motion  thus  coming  too  late,  and  utterly  unsupported 
at  that,  it  was  not  only  within  the  province  of  the  court,  but 
its  unquestionable  duty  to  disregard  it. 

And  assuming  or  admitting  that  the  reasons  assigned  for, 
and  by  which  the  court  was  governed  in  making  its  ruling, 
are  erroneous,  yet  it  makes  no  difference  if  the  ruling  itself 
is  proper  and  correct. 

It  matters  not  by  what  process  or  method  of  reasoning, 
or  by  what  form  of  argument  or  manner  of  deduction, 
whether  true  or  fallacious,  a  conclusion  is  arrived  at,  pro- 
vided the  conclusion  itself  is  right. 

And  the  mere  fact  of  a  just  and  correct  decision  being 
based  or  founded  upon  an  incorrect  or  false  theory,  will  be 
of  no  avail  to  impair  or  vitiate  the  validity  of  the  decision 
itself. 
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As  the  record  does  not  bring  up  the  transcript  from  the 
probate  court,  upon  the  incompleteness  and  insujfficiency 
of  which  the  motion  to  dismiss  was  predicated,  we  have  no 
means  of  examining  the  grounds  of  said  motion,  and  are, 
in  the  absence  of  such,  bound  to  presume  the  action  of  the 
court  in  sustaining  it,  to  be  correct. 

Therefore,  the  order  and  judgment  below  are  affirmed. 

Judgmeid  affirmed. 


Dkited  SxATBSy  respondent,  v.  196  Buffalo  Bobes,  etc., 

appellants. 

bn>iAN8— {^cerMe  to  trade  iHtH — avpffowtL  A  party  cannot  trade  with  Indiana 
In  the  Indian  oonntiy  under  a  lioenae  which  has  not  been  approved  by  the 
oommiBsioner  of  Indian  affiaini. 

Ihdiaks —  Ueense  to  trade  toith^  not  traru^fertible,  A  license  to  trade  with  Indians 
in  the  Indian  country  is  a  personal  privilege  to  the  person  therein  named, 
and  cannot  J>e  transferred  to  other  parties. 

Ikdxah  oouNTBT^settlemente  of  uhitt  men.  SMdence  that  there  are  settle* 
ments  of  white  men  in  a  certain  section  of  Montana,  is  not  admissible  to 
prove  that  it  is  not  a  part  of  the  Indian  country. 

ICOWANA  IB  Indian  countbt.  All  the  country  within  the  limits  of  Montana 
Territoiy  is  regarded  as  Indian  country,  under  the  laws  of  the  United  States 
regulating  trade  and  intercourse  with  Indian  tribes. 

BrATnTORTCOKOTBTTcmoN— repeals  hy  impliGtOion,  A  statute,  passed  subse- 
quently to  another  act  which  is  incompatible  with  its  provisions,  repeals  by 
implication  the  parts  of  the  first  act  that  are  inconsistent  with  it. 

9VAT1TT0BT  OONSTBTTGTION  —  organic  oct  —  Indian  iiitercourRe  act  —  Hghta  of 
aeUUrs.  fHie  onKanic  act  creating  the  Territory  of  Montana  gave  permission 
to  people  to  come  to  the  Territoiy  and  bring  the  necessaries  and  oomf  orts 
of  life,  and  thereby  repealed  that  part  of  the  law  of  the  United  States  which 
gives  agents  of  the  Indian  department  the  power  to  expel  persons  from  the 
Indian  country,  and  prevent  citizens  from  bringing  within  the  Territoty 
tb»  necessaries  of  life. 

BCATUTOBT  OONSTBTTGTION — organic  act  —  Indian  licenae.  The  organic  act  does 
not  repeal  the  law  of  the  United  States  which  requires  persons  to  obtain  a 
UoMise  to  trade  with  Indians  in  the  Indian  country. 

BVATUTOBT  cosrsnuoTiON  —  treo^  wiUt  Blacl^oot  tribe — Indian  country.  The 
fourth  article  of  the  trea^  made  in  1855  between  the  United  States  and  the 
Blaokfoot  tribe  of  Indians  (11  U.  S.  Stat.  667),  makes  that  portion  of  Mon- 
tana in  whioh  Camp  Cook  Is  situated,  the  home  qf  the  Blaokfoot  nation,  and 
it  is  Indian  country  in  the  fullest  acceptation  of  the  term. 

Vol.  L  — 62 
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Statutokt  construction  —  oroanic  act— rights  of  Indiana.  The  flnt  seotion. 
of  the  oi^ganio  act,  relating  to  the  rights  of  Indlaiu  in  this  Tenitorj,  proteott 
the  rights  of  person  and  property,  which  Indian  tribes  have  acquired  under 
treaties  with  the  XJulted  States. 

Btatutoiit  cx>N8TBUcnoK~  treaty  \c<th  Bladtfooi  tribe  ^JuHadUUon  t^  Terri- 
tory.  White  persons  liying  in  the  Indian  countrj  within  the  limits  of  Mon- 
tana are  subject  to  the  laws  of  this  Territory.  The  clause  in  the  treaty 
of  1856,  which  gives  the  Indians  of  the  Blackfoot  nation  the  exclusive  con- 
trol over  a  certain  region,  was  adopted  to  prevent  the  United  States  from 
interfering  with  the  customs  and  tribal  relations  of  that  nation. 

ttTATUTOBT  OONSTBUCTION — Organic  act^-ffidian  rtQvlijationM.  In  the  proviso 
of  the  first  section  of  the  organic  act,  the  United  States  has  expressly  re- 
served the  right  to  make  regulations  respecting  the  Indians  within  thi» 
Territory. 

FoBTEiTURV  OF  GOODS  IN  INDIAN  COUNTRY  —  licetise.  Ooods  worc  legally 
seised  and  forfeited  under  the  laws  of  the  United  States,  which  were  traded 
for  in  the  Indian  country  in  Cboteau  county,  Montana,  by  persons  without 
any  license  therefor  from  the  United  States. 

Appeal  from  the    Third   Dist/rict^  Lewis  cmd   OlarJce 

Oourdy. 

In  January,  1871,  Langler  and  Carson,  the  claimants  in 
this  action,  demurred  to  the  libel  of  information,  and  as- 
signed three  causes  therefor,  to  wit :  That  the  goods  were 
not  seized  in  an  Indian  country  ;  that  the  goods  were  pur- 
chased and  procured  in  a  regularly  organized  county,  sub- 
ject to  settlement  and  occupation  by  citizens  of  the  United 
States ;  and  that  the  libel  did  not  state  facts  sufiScient  to 
constitute  a  case  of  forfeiture.  This  demurrer  was  over- 
ruled by  the  court,  Warren,  J.,  and  claimants  excepted. 

The  cause  was  tried  in  March,  1871,  by  a  jury  that  re- 
turned a  verdict  for  the  United  States.  After  the  evidence 
for  the  respondent  had  been  introduced,  the  claimants  tiled 
their  motion  for  a  nonsuit  on  grounds  similar  to  those  as- 
signed in  the  demurrer.  The  court,  Warren,  J.,  over- 
ruled the  same,  and  claimants  excepted. 

During  the  trial  the  claimants  excepted  to  the  rulings  of 
the  court  in  refusing  to  allow  them  to  prove  the  contents  of 
a  certain  license  and  receipt;  and  also  that  the  country 
where  the  goods  were  traded  for  had  been  settled  for  several 
years  by  the  whites ;  that  it  was  in  Choteau  county,  Mon- 
tana; that  the  government  was  surveying  the  same  into 
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townships  and  sections ;  and  that  the  land  office  in  Helena 
was  receiving  filings  upon  the  same  from  settlers  in  Choteau 
connty. 

Claimants  filed  their  motion  for  a  new  trial,  which  was 
overruled,  in  December,  1871,  by  the  court,  Wade,  J.,  and 
claimants  appealed.  The  attorneys  stipulated  that  the  case 
should  be  tried  on  its  merits  as  disclosed  by  the  transcript, 
and  waived  the  notice  of  appeal  and  undertaking.  The 
other  facts  appear  in  the  opinion. 

Shober  &  LowRY,  and  E.  W.  Toole  and  W.  F.  San- 
ders, for  appellants. 

The  court  erred  in  overruling  the  demurrer.  Courts  take 
judicial  notice  of  towns,  counties,  etc.  1  Qreenl.  on  Ev., 
§  6 ;  Organic  Act,  §  1.  The  organic  act  opened  all  of  Montana 
Territory  to  settlement  by  citizens,  with  all  the  rights  Inci- 
dent thereto.  Organic  Act,  §  6,  relating  to  legislative  power ; 
Acts  1865,  631,  §  8,  organizing  Choteau  county. 

The  information  shows  that  Choteau  county  is  not  Indian 
country.  If  Choteau  county  is  Indian  country,  then  Helena 
.is,  and  the  property  of  its  citizens  is  liable  to  confiscation. 
Such  a  doctrine  is  repugnant  to  justice  and  law. 

The  claimants  had  procured  a  license  to  trade,  and  the 
Indian  agent,  Reed,  permitted  them  to  trade  under  it.  1 
Brightly's  Dig.  427,  §§  52-64.  Claimants  acted  in  good 
faith  under  the  permit  of  the  superintendent  of  Indians. 
Forfeitures  are  odious  in  law.  Persons  acting  in  good  faith, 
like  claimants,  should  not  suffer  because  officials  authorized 
them  to  do  what  they  did. 

The  evidence  as  to  the  surveys  and  settlement  of  the 
country,  in  which  the  goods  were  traded  for,  was  compe- 
tent. Would  land  be  Indian  country  after  a  person  had 
entered  a  quarter  section  in  Choteau  county  and  procured 
the  government^ title  thereto  1  The  law  on  which  respond- 
ent relies  is  not  applicable  to  this  case.  It  relates  to  an 
Indian  reservation,  or  a  country  that  is  strictly  Indian,  in 
which  settlements  by  whites  are  prohibited  by  law.  3  Kent's 
Com^  Lecture  51. 
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If  Choteau  county  is  Indian  country,  within  the  meaning 
of  the  act  regulating  intercourse  between  the  Indians  and 
whites,  courts,  merchants  and  citizens  are  aU  trespassers. 
Spirituous  liquors  cannot  be  introduced  into,  the  Indian 
country  except  through  the  military  department. 

C.  Hedges,  United  States  Attorney,  for  respondent. 

The  information  alleges  that  the  acts  complained  of  were 
committed  in  the  Indian  country  in  Choteau  county.  The 
name  of  the  county  was  added  for  local  description.  County 
lines  were  established  by  the  legislature.  The  organic  act 
expressly  reserves  the  rights  of  Indians.  Organic  Act,  §  1. 
It  is  conceded  that  this  place,  where  the  goods  were  traded 
for,  is  under  the  control  of  the  Blackfoot  nation.  The 
treaty  with  that  tribe  has  never  been  extinguished.  The 
legislature  of  Montana  cannot  act  in  the  premises.  See 
Treaty,  11  U.  S.  Stats.  657.  Indian  country  is  defined  in  1 
Brightly'sDig.  427,  §51. 

The  court  properly  refused  to  allow  claimants  to  prove 
the  contents  of  a  license.  The  license  relied  on  was  not 
valid.  It  had  never  been  approved  by  the  commissioner  of 
Indian  aflfairs.  Regulations  War  Department,  Nov.  9, 1847, 
§  7.    The  proof  of  its  contents  was  immaterial. 

The  evidence  relating  to  United  States  surveys  and  pre- 
emptions in  Choteau  county  was  properly  excluded.  It 
could  only  go  to  the  extent  of  showing  that  the  government 
had  acted  inconsistently  with  treaty  stipulations.  The  force 
of  such  evidence  cannot  be  extended  beyond  the  point  of 
immediate  inconsistency.  Such  evidence,  to  have  any  value, 
must  show  that  the  locality,  where  trading  was  proved  to 
have  been  done,  had  been  surveyed  and  thrown  open  to 
pre-emption. 

The  claimants  should  have  proved  that  they  had  a  valid 
license  to  trade  with  Indians.    In  this  they  failed. 

Knowles,  J.  The  facts  appearing  in  the  record  are  that 
the  claimants,  Carson  and  Langler,  traded  for  one  hundred 
and  ninety-six  buffalo  robes,  one  elk  robe,  two  beaver  skinS; 
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one  kit  beaver,  four  wolf  skins,  and  one  buffalo  cow  skin, 
dressed  for  lodge,  at  or  near  a  place  known  as  Camp  Cook, 
within  the  bounds  of  Choteau  county,  Montana  Territory. 
That  T.  C.  Powers  made  application  for  a  license  to  trade 
with  the  Crow  Indians,  near  Camp  Cook,  of  Gen.  Sully, 
the  Indian  superintendent  for  the  Territory,  for  himself  and 
McKnight.  The  license  was  made  out  by  Sully,  but  it 
does  not  appear  that  it  was  ever  approved  by  the  Indian 
commissioner  at  Washington.  It  was  sent  to  Parker,  who 
then  occupied  that  position,  and  by  him  returned  to  Viall, 
the  present  superintendent  of  Indian  affairs,  and  by  him 
lost.  In  this  application  Langler  was  named  as  a  trader  at 
Camp  Cook.  It  also  appears  that  McKnight  had  a  license 
to  trade  with  the  Crow  Indians  at  or  near  Camp  Cook,  but 
it  does  not  appear  that  in  this  transaction  Carson  or  Langler 
were  acting  for  him  or  had  any  connection  with  his  license. 
Powers  testified  as  follows  :  "They  (Carson  and  Langler) 
procured  the  goods  from  me  that  they  traded  for  the  goods 
described  in  the  information.  They  were  general  Indian 
goods  ;  no  whisky.  They  were  to  pay  me  in  furs  for  the 
goods  they  purchased  of  me,  and  were  bringing  them  to  me 
at  the  time  they  were  seized." 

The  attempt  to  prove  the  contents  of  a  license  to  Powers 
and  McKnight  was  properly  refused.  First.  For  the  reason 
that  a  license  is  of  no  validity  to  trade  with  Indians  without 
the  approval  of  the  Indian  commissioner.  See  4  Stats,  at 
La^e,  735,  §  2,  and  Regulations  of  War  Department,  Nov. 
9,  1847. 

Second.  Because  a  license  to  Powers  and  McKnight,  al- 
though Langler  may  have  been  named  therein  as  a  trader, 
would  not  have  been  a  sufficient  warrant  for  Carson  and 
Langler  to  trade  with  Indians  in  their  own  right,  as  it  clearly 
appears  from  the  evidence  of  Powers  they  did.  Powers 
and  McKnight  could  not  give  them  authority  to  trade  under 
their  license.  A  license  gives  a  personal  privilege  to  those 
named  therein  to  trade,  and  the  privilege  cannot  be  trans- 
ferred to  others.  It  does  not  appear,  however,  that  there 
was  any  attempt  to  do  any  thing  of  this  kind. 
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For  the  same  reason  as  the  last  named,  the  court  properly 
excluded  the  license  to  McKnight.  It  was  not  pretended 
that  Carson  and  Langler  traded  under  it  for  McKnight, 
but  for  themselves,  and  they  could  have  received  no  author^ 
ity  to  trade  under  it  for  themselves.  Neither  does  it  appear 
that  Carson  or  Langler  were  named  in  it  as  traders.  The 
court  properly  excluded  the  evidence  of  the  settlement  of 
white  men  in  the  region  of  country  where  the  trading  took 
place.  The  question  of  whether  there  were  one  or  thirty 
other  white  men  between  Benton  and  Camp  Cook  would 
not  determine  the  point  as  to  whether  it  was  an  Indian 
country  or  not. 

The  claimants,  then,  were  trading  with  the  Crow  Indians, 
at  or  near  Camp  Cook,  and  purchased  the  articles  seized 
from  them,  and  had  no  license  or  authority  to  trade  with 
Indians  from  the  proper  department  of  the  government,  ae 
required  by  law,  if  the  country  where  the  trading  took  place 
was  Indian  country. 

If  the  place  where  the  trading  occurred  was  Indian  coun- 
try, then  the  goods  were  liable  to  seizure.  If  it  was  not, 
then  they  were  not.  This,  then,  is  the  question  to  be  de- 
termined —  was  Camp  Cook  in  what  is  known  in  law  as  the 
Indian  country  ? 

Section  1  of  an  act  to  regulate  trade  and  intercourse  with 
Indian  tribes,  and  to  preserve  peace  on  the  frontiers,  reads 

thus: 

"  That  all  that  part  of  the  United  States  west  of  the  Mis- 
sissippi, and  not  within  the  States  of  Missouri  and  Louisana 
or  the  Territory  of  Arkansas,  and  also  that  part  of  the 
United  States  east  of  the  Mississippi  river,  and  not  within 
any  State  to  which  the  Indian  title  has  not  been  extin- 
guished for  the  purposes  of  this  act,  be  taken  and  deemed 
to  be  the  Indian  country."     4  U.  S.  Stat,  at  Large,  735,  §  1. 

All  the  country  embraced  within  the  limits  of  Montana 
Territory,  according  to  the  provisions  of  this  act,  for  the 
purposes  of  Indian  intercourse,  must  be  classed  as  Indian 
country.  It  is  claimed  by  the  appellants  that  the  organic 
act  of  Montana  repealed  this  law  as  far  as  this  Territory 
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is  concerned.  It  does  not  do  so  in  express  terms ;  it  must 
do  so  by  implication  if  at  all.  The  law  does  not  favor  a 
repeal  of  a  statute  by  implication.  A  subsequent  statute 
to  have  this  eflfect  on  a  previous  one  must  be  wholly  incon- 
sistent  and  incompatible  with  it.  It  cannot  be  possible  that 
both  statutes  should  stand  without  a  palpable  conflict  be- 
tween them.  If  one  statute  is  thus  inconsistent  with  an- 
other, then  it  repeals  it  by  implication.  If  one  statute  con- 
flicts with  a  portion  of  another  so  as  to  exhibit  an  inconsist- 
ency, then  the  inconsistent  portion  of  the  previous  statute 
cannot  stand,  and  is  said  to  be  repealed  by  implication. 
When  two  statutes  conflict,  the  subsequent  repeals  the  for- 
mer by  implication  only  so  far  as  it  conflicts  therewith. 

How,  then,  does  the  organic  act  of  this  Territory  create 
such  a  confliict  in  the  Indian  intercourse  act  as  to  render  them 
so  inconsistent  and  contradictory  that  they  both  cannot 
stand,  or  that  that  portion  of  the  Indian  intercourse  act 
which  requires  persons  trading  with  Indians  to  procure  a 
license  must  be  considered  as  repealed.  It  may  be  true  that 
the  creation  of  a  territorial  government  by  that  organic  act 
virtually  gave  permission  to  people  to  come  here  and  live ; 
and  if  persons  have  permission  to  come  to  this  Territory 
and  live,  they  must  have,  as  a  necessary  result,  the  right  to 
bring  here  the  necessaries  and  comforts  of  life.  Hence,  that 
portion  of  the  Indian  intercourse  act  which  gives  power  to 
the  agents  of  the  Indian  department  to  expel  persons  from 
the  Indian  country,  and  to  prevent  citizens  or  others  from 
bringing  here  the  necessaries  or  comforts  of  life,  must  be 
repealed.  But  I  can  see  no  conflict  between  these  rights 
claimed  under  the  organic  act  and  the  requirements  of  the 
government,  that  those  who  trade  with  Indians  must  have  a 
license  therefor.  It  is  not  at  all  necessary  to  the  comfort 
or  happiness,  much  less  the  existence  of  the  people  of  this 
Territory,  that  they  should  have  the  right  to  trade  with 
InduinB  without  license.  They  can  enjoy  about  aU  of  the 
rights  of  the  citizens  of  other. communities  without  this 
right,  and  hence  I  am  unable  to  see  how  our  organic  act  so 
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conflicts  with  that  law  requiring  the  Indian  trader  to  pro> 
core  a  license. 

It  is  very  probable,  however,  that  the  portion  of  ooonby 
where  Camp  Cook  is  situated  is  Indian  country,  in  l^e  fullest 
acceptation  of  the  term.  In  1860  the  government  of  the 
United  States,  through  its  commissioners,  A.  Gummings  and 
Isaac  I.  Stephens,  made  a  treaty  with  the  Blackfoot  and  a 
number  of  other  tribes.  Article  4  of  that  treaty  reads  aa 
follows : 

^^The  parties  to  this  treaty  agree  and  consent  that  the 
tract  of  country  lying  within  lines  drawn  from  the  Hell 
Gkkte  or  Medicine  Bock  Passes,  in  an  easterly  direction,  to 
the  nearest  source  of  the  Muscle  Shell  river ;  thence  down 
said  river  to  its  mouth ;  thence  down  the  channel  of  the 
Missouri  river  to  the  mouth  of  Milk  river ;  thence  due  north 
to  the  forty-ninth  parallel ;  thence  due  west  on  said  parallel 
to  the  main  range  of  the  Rocky  Mountains ;  and  thence 
southerly  along  said  mountains  to  the  place  of  beginning, 
shall  be  the  territory  of  the  Blackfoot  nation,  over  which 
said  nation  shall  exercise  exclusive  control,  excepting  as 
otherwise  provided  in  this  treaty."  See  11  U.  S.  Stat  at 
Large,  657,  §  4.     Camp  Cook  is  within  the  limits  described. 

I  am  unaware  that  this  treaty  has  ever  .been  abrogated  or 
annulled  by  the  United  States.  Certainly  our  organic  act 
does  not  purport  to. 

This  is  a  portion  of  section  1  of  our  organic  act : 

^'  That  nothing  in  this  act  contained  shall  be  construed  to 
impair  the  rights  of  person  or  property  now  pertaining  to 
the  Indians  in  said  Territory,  so  long  as  such  rights  shall 
remain  unextinguished  by  treaty  between  the  United  States 
and  such  Indians,  or  to  include  any  territory  which,  by 
treaty  with  any  Indian  tribes,  is  not,  without  the  consent  of 
said  tribes,  to  be  included  within  the  territorial  limits  or 
Jurisdiction  of  any  State  or  Territory,  but  shall  be  excepted 
out  of  the  boundaries  and  constituue  no  part  of  the  Terri- 
tory of  Montana,  until  said  Indians  shall  signify  their  assent 
to  the  president  of  the  United  States  to  be  included  within 
fi^id  Territory,  or  to  affect  the  authority  of  the  United 
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States  to  make  regulations  respecting  saoh  Indians,  their 
lands,  property,  or  other  rights,  by  treaty,  law,  or  other- 
wise, which  it  wotild  have  been  competent  for  the  govern- 
ment to  make  if  this  act  had  never  passed." 

Much  may  be  included  under  the  two  heads,  rights  of 
person  and  rights  of  property.  And  I  think  we  may  safely 
say,  that  the  right  stipulated  in  this  article  of  the  treaty 
above  referred  to,  which  sets  apart  a  particular  described 
country,  and  provides  that  it  shall  be  considered  that  of 
the  Blackfoot  nation,  over  which  they  shall  exercise  exclu- 
sive control,  gives  to  them  a  right  which  this  proviso  in  our 
organic  act  was  intended  to  protect.  By  that  treaty  the 
United  States  government  makes  that  region  of  country  the 
home  of  the  Blackfoot  nation  ;  the  place  where  they  have 
the  right  to  live  and  pursue  their  avocations ;  a  region  to-' 
which  the  United  States,  by  a  long-continued  policy  in 
treating  with  Indian  tribes,  recognizes  that  the  Blackfoot 
nation  have  some  right,  and  which  must  be  extinguished  by 
treaty.  The  article  seventh  of  the  treaty  of  Oummings  and 
Stevens,  above  referred  to,  provides  that  white  men  may  pass 
through  and  live  in  this  country.  We  are  not  aware  that, 
by  any  treaty  with  the  Blackfoot  nation,  this  region  of 
country  was  to  be  excluded  out  of  any  State  or  Territory ; 
hence  we  infer  that  it  must  be  considered  as  within  the 
limits  of  Modtana  Territory.  The  whites,  then,  who  live  in 
this  region  are  subject  to  the  laws  of  this  Territory ;  they 
are  within  its  jurisdiction. 

This  may  seem  to  be  inconsistent  with  the  terms  of  that 
treaty,  which  gives  to  the  Blackfoot  nation  the  right  to  exer 
cise  exclusive  control  over  that  region,  except  as  otherwise 
provided  therein. 

It  is  not  to  be  presumed,  however,  that  the  United  States 
intended  to  give  to  that  people  the  right  to  force  white  men, 
who  might  live  within  the  borders  of  their  country,  or  who 
were  passing  through  the  same,  to  comply  with  and  adopt 
their  customs  and  tribal  regulations.  The  United  States 
have  always  claimed  the  right  to  make  those  who  were  liv- 
ing in  the  Indian  country  amenable  to  its  laws. 
Vol.  1  —  63. 
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The  only  thing  that  was  intended  then,  by  this  clause  in 
that  treaty  giving  them  the  exclusive  control  over  that 
region^  was  to  exclude  the  right  of  the  Unit«)d  States  to 
interfere  therein  with  the  customs  and  tribal  relations  of 
that  nation.  It  may  be  said,  then,  that  this  region  of  country 
is  that  of  the  Blackfoot  nation — an  Indian  tribe ;  and,  if 
there  is  any  such  thing  as  an  Indian  country  in  the  United 
States,  it  must  be  classed  as  such. 

There  is  another  clause  in  the  proviso  in  our*  organic  act 
above  referred  to,  that  requires  notice.  It  is  that  clause 
which  provides  that  nothing  in  the  act  shall  be  so  construed 
as  to  affect  the  authority  of  the  government  of  the  United 
States  to  make  regulations  respecting  such  Indians,  their 
lands,  property,  or  other  rights,  by  treaty,  law,  or  otherwise, 
which  it  would  have  been  competent  for  the  government  to 
make  if  this  act  had  never  passed. 

Here  is  a  direct  reservation  of  the  right  to  make  regula- 
tions respecting  the  Indians  within  this  Territory.  The 
reason  why  one  statute  is  said  to  repeal  another,  by  impli- 
cation, is,  because  it  is  held  that  the  legislative  body  that 
enacted  the  subsequent  statute  must  so  have  intended  to  do. 
Here,  any  intention  of  congress  to  annul  the  laws  upon  the 
subject  of  Indian  intercourse  is  especially  controverted,  by 
a  reservation  of  the  right  to  the  general  government  to 
regulate  it. 

Camp  Cook,  then,  I  consider  for  the  purposes  of  Indian 
intercoui*se  with  the  whites,  is  Indian  country.  These  goods 
were  traded  for  in  an  Indian  country,  by  persons  who  had  no 
license  to  trade  with  them,  and,  hence,  were  properly  seized 

Judgment  of  the  court  below  is  affirmed  with  costs. 

Judgment  affirmed* 
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Davis,  appellant,  v.  Hbkdbib,  respondent 

Statutobt  ooBBTBUorioy  -* cuit  pretoHbino  raU  of  MentL  Under  tlie  mooim 
and  third  aeotioiui  of  the  **  Aot  to  preiorlbe  the  rate  of  intereet*'*  the  legie* 
latnre  has  giTen  the  parties  to  promissoiy  notes  the  power  to  fix  the  rate 
of  Interest  that  may  be  oollected,  after  the  maturity  of  the  note,  as 
■ttpolated  damages. 

Statutobt  conbtbugtiok— irUer««t  on  oontroete.  The  second  section  of  the 
aot  relating  to  interest  fixes  the  rate  of  interest  on  contracts  that  are  due, 
where  there  ts  no  agreement  as  to  the  rate  thereof,  and  does  not  affect  con- 
tracts that  are  to  become  dne. 

eEATUTs — ooremnenL    A  statnte  cannot  be  vsried  by  the  agreement  of  parties. 

PxoMiaBOBT  iroTB — intereat  c^fter •maturity — dainaoes  —  pencUty,  A  promissory 
note,  in  which  the  maker  agrees  to  pay  '*  interest  after  maturity,  at  the 
xBte  of  four  per  cent  per  month  untU  paid,*'  is  an  agreement  between  the 
parties  to  liquidate  the  damages  for  a  breach  of  the  contract.  This  interest 
is  not  fixed  as  a  penalty  for  the  breach  of  the  contract,  and  the  agreement 
will  be  enforced  by  the  courts . 

AppecUfrom  the  Third  District^  Lewis  cmd  Ola/rke  Qtmnty. 

$ 

m 

JuBGMENT  was  rendered  in  December,  1871,  by  Wade,  J. 
The  facts  appear  in  the  opinion. 

■ 

E.  W.  Toole,  for  appellant. 

The  Montana  statnte  leaves  the  rate  of  interest  on  written 
obligations  to  be  regulated  by  the  parties.  Acts  1865,  635 ; 
2  Sto.  on  Cont.  1028. 

The  parties  to  the  note  sued  on  contract,  especially  and 
exclusively,  for  interest  after  maturity.  Is  this  good  %  Hand 
V.  Armstrong^  18  Iowa,  324 ;  I/acas  v.  Pickle^  20  id.  490 ; 
Payne  v.  Glark^  23  Mo.  259 ;  Hobinson  v.  Kinney,  2  Kan. 
184 ;  Searle  v.  Adams,  3  id.  515 ;  McLane  v.  Ahrams,  2 
Nev.  190 ;  KoTder  v.  Smith,  2  Oal.  597 ;  lAidvAck  v.  Huntz- 
inger,  6  Watts  ft  Serg.  60. 

Shobeb  a  Lowry,   for  respondents. 

The  contract  for  interest  ceases  with  the  maturity  of  the 
note  An  agreement  to  pay  interest  after  maturity  is  with- 
out consideration.  The  measure  of  damages  on  promissory 
notes  after  maturity  is  the  legal  rate  of  interest,  ten   per 
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cent  per  anaum.      Acts    1865,   635 ;    Talcoit  t.  Mi 
3  Minn.  344 ;  Brewster  v.  Wakefield,  23  How.  (U.  S.) : 

Khowlbs,  J.  The  plaintiff  broogbt  an  action  to 
close  a  mortgage  executed  to  secore  the  payment 
promissory-  note  for  the  sum  of  $1,725.  A  copy  of  thi 
is  not  set  forth  in  the  record.  Its  substance  is,  hov 
presented  in  plaintiff's  complaint.  From  this  we  fine 
the  defendants  promised  to  pay  the  above  sum  in  six  mt 
with  interest  after  maturity  at  the  rate  of  four  per  cei 
month. 

The  court  below  held  that  an  agreement  for  interes 
invalid  and  void  on  contracts  dne,  and  refused  to  alio 
same.  To  this  ruling  the  plaintiff  excepted,  and  apf 
to  this  court,  aBsigning  this  ruling  as  error. 

The  queiition  presented  for  determination  in  this  c 
the  validity  of  a  contract  for  interest  on  a  sum  of  n 
after  the  same  becomes  due.  Section  2  of  our  statute 
the  subject  of  interest,  reads  as  follows  :  "  Creditors 
be  allowed  to  collect  and  receive  interest,  when  there 
agreement  as  to  the  rate  thereof,  at  the  rate  of  ten  pe 
per  annum  after  they  become  due  on  any  bond,  bill,  pi 
soiy  note,  or  other  instrument  in  writing."  See  Lai 
1864,686. 

Section  3  of  the  same  act  reads  thus  :  "  The  part 
any  bond,  bill,  promissory  note,  or  other  instrume 
writing,  may  stipalate  therein  the  payment  of  a  grea 
higher  rate  of  interest  than  ten  per  cent  per  annutE 
any  such  stlpnlation  contained  in  any  such  instrume 
writing  may  be  enforced  In  any  court  of  law  or  equ: 
competent  jurisdiction  in  this  Territory."  See  Lai 
1864,  636. 

It  will  be  seen  by  the  section  first  referred  to,  that  tl 
only  allows  interest  in  this  Territory  on  a  promissory 
after  the  same  has  become  due,  in  the  absence  of  any  i 
ment  between  the  parties  upon  that  subject. 

The  second  section  relerred  to  provides,  that  the  p 
to  a  promissory  note  may  agree  for  tin?  payment  of  ag: 
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of  interest  thereon  than  U;n  per  cent.  Taking  these  two 
iona  together  and  the  conclaston  is  ineTitable  that  the 
jlaUve  assembly  intended  to  give  parties  to  proniisBorj 
■s,  and  other  instruments  of  writing,  the  power  to  agree 
Q  the  amount  of  interest  that  might  be  collected  by  way 
tipnlated  damages  after  the  maturity  of  the  contraot, 
I  can  see  no  reason  why  a  different  rule  should  be  estab- 
>d  in  a  case  where  the  legislative  assembly  enacts  what 
1  be  the  interest  collected  by  way  of  damages,  and  where 
ithorizes  the  parties  to  make  a  stipulation  as  to  what 
rest  will  be"  proper  as  such  damages.  Interest  allowed 
aw  on  contracte  due  is  treated  and  considered  as  dam- 
1  for  a  breach  of  the  same  over  and  above  the  amount 
ally  due.  When  the  legislature,  however,  fails  to  enact 
t  shall  be  the  legal  damages  for  a  breach  of  a  contract, 
'  and  above  the  demand  due,  there  is  no  good  reason 
'  the  parties  may  not  agree  as  to  what  shall  be  proper 
lages,  and  if  I  have  not  given  a  wrong  interpretation  to 
ion  3  above  refeired  to,  the  statute  gives  them  this 
lority.  The  rale  claimed  by  the  respondents  makes  that 
ion  read,  "that  parties  to  any  bond,  bill,  promissory 
!,  or  other  instrument  of  writing,  may  stipulate  therein 
payment  before  the  same  becomes  dne  for  a  greater  rate 
nterest  than  ten  per  cent  per  annum,  but  after  they 
>me  due  no  stipulation  of  the  kind  can  be  made/'  And 
ion  3  must  be  so  construed  as  to  leave  out  the  clause 
n  there  is  no  agreement  as  to  the  rate  thereof,  and  be 
;  as  follows  :  "  Creditors  shall  be  allowed  to  collect  and 
ive  interest  at  the  rate  of  ten  per  cent  per  annum  after 
T  become  due  on  any  bond,  promissory  note,  or  other 
rument  in  writing."     For,  if  parties  cannot  agree  to  any 

of  interest  after  such  an  instrument  becomes  due,  the 
,se  '*  where  there  is  no  agreement  as  to  the  rate  thereof," 
have  nothing  to  do  with  an  instrument  in  writing  due  ; 

yet  the  whole  section  has  reference  to  interest  on  con- 
ts  dne  and  not  to  those  to  become  due. 
.  is  claimed  by  the  respondent  that  any  agreement  foi 
rest  on  money  after  the  sum  becomes  due  is  invalid, 
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and,  in  support  of  this,  we  are  cited  to  the  case  c 
V.  Jfarston,  3  Minn.  344.  The  court  in  that  case 
following  language : 

"The  promisor  agrees  to  pay  Ave  per  cent  p 
after  dne  till  paid.  If  this  can  be  construed  aa  a 
it  is  certainly  not  the  same  in  kind  as  that  embrac 
first  part  of  the  note.  There  is,  in  fact,  no  conside 
it.  There  is  no  time  limited  for  the  expiration  of 
tract.  It  is  claimed  that  the  parties  have  agreed  ti 
per  cent  for  sucli  length  of  time  as  the  payee  may 
forbear.  But  the  fact  that  the  parties  have  agreen 
ing  that  the  money  should  be  paid  at  a  day  ce 
clndes  the  idea  that  there  could  have  been  aQoth< 
standing  different  from  that  expressed.  This  five 
cannot  be  claimed  as  interest,  for  interest  ia  the  i 
for  the  use,  or,  as  is  sometimes  expressed,  for  tb( 
ance  of  money.  In  this  case  there  is  no  agreemen 
matter  shall  have  the  use  of  the  money,  or  that  t 
will  forbear  in  collecting  the  money  after  six  mon 
last  clause  of  the  note  is  not,  in  terms,  but  in  subs 
effect,  an  attempt  of  the  parties  to  liquidate  the  dai 
a  breach  of  the  contract.  This  the  law'  does  n< 
them  to  do.  The  reasoning  upon  which  this  ru 
haa  been  established  is  entirely  unsatisfactory  to 
and  I  think  an  agreement  of  parties,  deliberatel; 
into  and  fully  understood,  to  liquidate  tlie  dai 
breach  of  contract  to  pay  money,  ought  to  be  en 
much  as  any  other  contract.  But  the  rule  has  Ii 
been  settled  otherwise,  both  in  England  and  this 
and  the  question  is  not  open  for  discussion.  Anc 
the  five  per  cent  clause  be  regarded  as  a  penalty  or  I: 
damages  the  result  is  the  same." 

I  have  quoted  this  decision  at  such  length  bees 
the  one  most  in  point  cited  by  respondents,  and  it 
upon  which  the  decision  of  the  court  below  was 
based.  We  have  not  the  Minnesota,  statute  upoi 
before  us,  and  hence  cannot  tell  to  what  extent 
-jjonds  with  that  of  this  Territory.    If  the  statut 
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fixes  the  rate  of  interest  od  at)  moneya  due,  then  there 
nothing  left  for  agreement,  and  I  fally  indorse  that 
on ;  for  parties  by  agreement  cannot  vary  the  law.  If 
atnte  of  Minnesota  on  this  subject  is  the  same  as  ours, 
he  rate  of  interest  on  money  due  is  fixed  by  law  only 
le  absence  of  any  agreement  then  I  wholly  dis- 
from  the  conclusion  arrived  at  therein.  The  con- 
in  this  case  was  for  four  per  cent  per  month  after 
ote  became  dne.  This  was  in  effect  and  substance  an 
ment  between  the  parties  to  liquidate  the  damages  for 
sach  of  the  contract.  Interest  is  often  treated  as 
ges.  When  the  law  gives  interest  on  money  dne,  it  is 
1  consideration  of  any  forbearance  by  the  payee,  but 
mages.  Now,  we  hold  that  the  rule  laid  down  in  the 
ion  above  referred  to,  that  parties  cannot  agree  and 
Late  damages  for  a  breach  of  a  contract,  is  not  correct, 
dgwick,  on  the  measure  of  damages,  we  find  the  fol- 

t  is  competent  for  parties  entering  upon  an  agreement 
)id  all  future  questions  as  to  the  amount  of  damages 
1  may  result  from  the  violation  of  the  contract,  and  to 
upon  a  definite  snm  as  that  which  shall  be  paid  to  the 
who  alleges  and  establishes  the  violation  of  the  agree- 
In  this  case  the  damages  so  fixed  are  termed  liqni- 
4  stipulated  or  stated  damages."  The  author,  in  that 
,  discusses  this  question  of  liquidated  damages,  and 
I  to  many  oases  both  in  England  and  America  where 
acts,  fixing  a  snm  as  stipulated  or  liquidated  damages, 
been  sustained,  and  holding  that  the  courts  will  enforce 
a  contract  when  it  is  not  in  the  nature  of  a  penalty, 
lo  not  believe  that  the  interest  agreed  upon  by  the 
js  in  the  note  under  consideration,  can,  by  any  fair 
ruction,  be  considered  as  a  penalty.  The  rate  of  inter- 
jreed  upon  was  not  in  excess  of  the  amount  paid  on 
many  contracts  executed  at  the  time  of  this  one  in  this 
tory.  The  agreement  has  none  of  the  earmarks  of  a 
ty.     A  note  in  Sedgwick,  on  the  measure  of  damages. 
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in  relation  to  the  decisions  of  the  courts  of  Minnesota,  re- 
ferred to  by  respondents,  holds  this  language. 

"  But  these  rulings  seem  practically  to  conflict  with  the  en- 
larged policy  of  the  statute,  and  perhaps  also  tend  to  discour- 
age that  good  faith  in  dealing  which  it  should  be  the  sedaloua 
endeavor  of  the  jurisprudence  to  promote.  They  allow  the 
debtor  by  a  breach  of  his  contract  to  obtain  for  a  time  the 
use  of  his  creditor' s  money,  at  a  rate  less  than  he  agreed  to 
pay,  and  one  which  it  may  be  far  less  than  it  could  be. had 
for  in  the  market,  and  which'  no  degree  of  good  faith  would 
have  enabled  him  to  obtain." 

As  we  have  said,  however,  we  have  no  contest  with  the  Min- 
nesota decision^  upon  this  point,  if  their  statute  fixes  the  rate 
of  interest  on  money  due  and  does  not  leave  same  open  to 
contract.  The  case  of  Brewster  v.  Wakefield^  22  How.  (U.  S.) 
118,  cited  by  respondents,  is  not  in  point  In  that  oase  no 
agreement  for  the  payment  of  interest  after  the  note  became 
due  was  made,  and  the  court  held  that  in  the  absence  of  an 
agreement  between  the  parties  as  to  interest  after  the  matu- 
rity of  the  note,  only  legal  interest  could  be  collected. 

In  the  case  of  McLans  v.  Ahra/ms  eial.^2  Nev.  204,  the 
court  says : 

"  As  in  the  absence  of  express  provisions  it  could  not  be 
presumed  that  the  promise  of  a  party  extends  beyond  the 
limit  of  the  written  contract  for  payment,  the  statutes  exist- 
ing in  aU  the  States  give  the  party  a  remedy  which  other- 
wise he  probably  would  not  have,  by  allowing  him  to  recover 
legal  interest  on  his  debt  from  the  time  of  its  maturity  until 
it  is  collected,  as  damages  for  the  breach  of  contract.  Bat 
it  will  not  be  denied  that  when  not  prohibited  by  usury 
laws,  an  agreement  between  parties  fixing  a  higher  rate  of 
interest  or  damage  after  maturity  would  be  enforced." 

The  statute  upon  the  subject  of  interest  in  Nevada  upon 
this  point  is  the  same  as  that  of  this  Territory. 

In  conclusion,  we  would  add  there  is  no  doubt  that  the 
law  allows  parties  to  fix  the  damages  that  may  be  sustained 
for  the  breach  of  a  contract.  The  only  question  to  be  deter- 
mined by  courts  is,  whether  or  not  the  parties  have  fixed 
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the  same  by  agreement.  Where  interest  is  allowed  by  law 
on  contracts  dne,  and  where  the  court  awards  interest  for 
the  breach  of  a  contract,  this  interest  is  given  as  damages. 

When  the  law  does  not  fix  the  rate  of  interest  on  contracts 
due,  or  specially  provides,  as  I  hold  the  statute  of  this  Ter- 
ritory does,  that  parties  may  agree  as  to  the  rate  of  interest, 
this  interest  agreed  upon  is  treated  as  damages ;  and,  if  it 
is  not  fixed  as  a  penalty  for  the  breach  of  the  contract,  but 
as  a  just  compensation  therefor,  the  courts  should  enforce 
it.  The  contract  for  interest  in  this  case  cannot  be  treated 
as  a  penalty ;  the  parties  did  not  so  understand  it  them- 
selves; no  fair  interpretation  of  the  contract  can  discover 
any  such  understanding.  If  the  interest  agreed  upon  is  to 
be  regarded  as  a  penalty,  then  the  court  below  erred  in  fix- 
ing the  damages  for  the  breach  at  the  legal  rate  of  interest, 
because  the  statute  fixes  the  interest  only  in  the  absence  of* 
agreement ;  and  in  this  case  there  was  an  agreement,  and 
the  question  should  have  been  determined  on  the  testimony 
as  to  what  were  the  actual  damages,  and  the  plaintiff  might 
have  'recovered  any  amount  he  could  have  proved,  not 
exceeding  the  four  per  cent  per  month  stipulated  for.  This, 
however,  I  hold,  was  not  fixed  as  a  penalty. 

For  these  reasons  the  judgment  of  the  court  below  is 

reversed  and  the  cause  remanded. 

Judgmerd  reversed.   • 

MuBPHT,  J.    I  concur  in  the  conclusions  arrived  at  in 
the  above  opinion. 

Wabb^  0.  J.,  dissenting.  The  note  sued  upon  in  this  case 
is  a  promise  to  pay  a  certain  sum  of  money  in  six  months 
after  date,  and  then  follow  these  words,  ''  together  with 
interest  after  maturity,  at  the  rate  of  four  per  cent  per 
month  until  paid,"  and  by  virtue  of  the  foregoing  words 
the  plaintiff  seeks  to  recover  four  percent  per  month  upon 
the  principal  of  the  note,  fi*om  and  after  its  maturity  to  the 
time  of  the  rendition  of  the  judgment.  I  do  not  under- 
stand that  he  claims  this  as  liquidated  damages  for  breach 
of  contract,  or  as  a  ;>malty  for ;  if  any  such  claim  was 
Vol.  1—64 
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made,  it  should  be  properly  plead,  but  he  claims  it  as 
interest^  under  and  by  virtue  of  the  statute  of  the  Territory 
authorizing  parties  to  contract  for  a  higher  rate  of  interest 
than  ten  per  cent  per  annum. 

It  is  true  enough  that  our  statute  authorizes  and  legalizes 
any  rate  of  interest  the  parties  shall  mutually  agree  upon, 
but,  if  a  party  recovers  five  times  the  amount  of  interest 
that  the  legislature  thought  just  and  reasonable,  he  must  do 
so  by  virtue  of  a  corUracty  clear,  explicit,  certain,  definite 
and  positive,  and  upon  the  construction  of  which  there  can 
be  no  doubt.  If  a  party  so  victimizes  himself  by  his  prom- 
ise, he  must  do  so  in  unmistakable  terms.  No  doubtful 
construction  can  be  given  in  favor  of  a  contract  of  this 
grasping,  unconscionable  character.  Courts  cannot  supply 
defects  or  deficiencies  in  an  agreement  of  this  character; 
they  will  not  exhaust  their  ingenuity  to  find  a  consideration 
for  such  an  agreement.  The  party  must  stand  or  fall  by  the 
words  of  his  bond,  for  there  is  no  equity  in  his  cause  to 
supply  defects. 

The  simple  inquiry  presented  by  this  record  is  this.  Do 
the  words  above  set  forth  constitute  a  contrdct  with  all  its 
elements  and  parts,  and  such  a  contract  as  can  be  enforced  \ 
By  virtue  of  these  words  did  the  maker  of  the  note  agree  to 
pay  interest  for  a  single  moment  after  the  note  became  due, 
and  did  the  payee  agree  to  forbear  and  waive  his  right  to 
collect  the  money  an  instant  after  the  maturity  of  the  note  I 
We  say  there  was  no  agreement  to  delay,  and,  so  far  from 
that,  there  was  an  express  written  agreement  to  the  contrary. 
Can  it  be  said  the  note  is  to  run  for  an  indefinite  time,  simply 
at  the  will  of  one  of  the  parties  against  the  wishes  of  the 
other,  and  in  consideration  thereof  the  four  per  cent  per 
month  is  to  be  paidi  This  could  not  have  been  contem 
plated  by  the  parties,*for  the  express  and  direct  promise  is 
to  pay  at  the  end  of  six  months,  and  when  that  time  arrived 
payment  could  have  been  enforced  at  once,  notwithstanding 
the  pretended  agreement  as  to  interest,  thus  showing  that 
thei*e  could  have  been  no  valid  agreement  that  the  note  was 
\o  run  for  an  indefinite  period  after  its  maturity.    The  fact 
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that  the  time  of  payment  was  fixed  in  writing  in  the  note, 
precludes  the  idea  that  there  could  have  been  a  parol  verbal 
agreement  to  extend  the  time ;  and  the  only  agreement  to 
extend  the  time  must  be  found  in  the  words  above  set  forth, 
which  say  nothing  about  further  time  and  make  no  intima- 
tion of  delay  in  collecting  the  note. 

Then,  in  the  absence  of  any  agreement  upon  the  subject, 
If  the  note  is  to  run  after  its  maturity  at  four  per  cent  per 
month,  how  long  is  it  to  run  ?  There  is  no  contract  on  this 
subject.  The  minds  of  the  parties  have  not  met  and  mutually 
consented  to  any  thing  upon  this  point ;  on  the  contrary, 
they  fix  a  definite  certain  time  when  the  note  shall  be  paid, 
and  when  that  time  arrives  payment  can  be  enforced  at  once. 
The  noiaker  says  I  will  pay  this  note  at  the  end  of  six  months, 
and  the  payee  says  you  can  have  the  money  for  just  that 
time  and  no  longer.  This  is  the  contract  of  the  parties, 
simple,  definite  and  certain,  and  we  are  asked  to  extend  this 
fiix  months'  contract  over  a  period  of  more  than  two  years, 
when  such  a  thing  was  not  dreamed  of  by  either  of  the 
parties,  and  the  court  is  called  upon  to  make  a  contract  for 
the  parties  where  they  have  failed  to  make  it  themselves  and 
to  which  they  are  utter  strangers. 

Then  how  long  shall  the  note  run  after  its  maturity  ?  If 
the  court  is  to  make  a  contract  for  the  parties  upon  this  sub- 
ject, it  may  fix  any  arbitrary  time  in  the  future.  The  parties 
have  said  the  money  shall  be  paid  in  six  months,  and  if  there 
is  delay  an  instant  beyond  that  time,  it  is  wholly  at  the  wiU 
and  pleasure  of  either  party  without  the  consent  of  the 
other.  This  does  not  make  a  contract.  This  would  author- 
ize one  party  to  make  a  contract  for  himself  and  another 
without  the  other's  consent.  There  is  no  mutuality  in  such 
a  contract  and  no  consideration  for  it,  and  to  galvanize  these 
words  as  to  interest  into  a  contract,  the  court  must  say 
that  for  a  suflicient  consideration  the  parties  expressly  agreed 
that  the  note  should  run  after  its  maturity  for  an  indefinite 
period,  depending  upon  the  will  of  either  party,  when  in 
truth  such  an  agreement  is  a  direct  contradiction  of  the 
written  terms  of  the  note. 
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This  money  is  sought  to  be  collected  as  interest 
interest  ?  It  is  money  paid  for  the  forbearance  o 
Here  there  is  no  agreement  to  forbear  longer  than  si; 
At  the  end  of  that  time  the  contract  ceases.  TI 
promise  with  express  reference  to  this  time,  and  tl 
contract  to  extend  the  time.  If  there  is  no  agreemt 
bear  longer  than  six  months,  then  the  party  can  onl 
atatntory  interest  after  that  time.  These  words 
terest  do  not  condnae  the  written  contract,  and  the 
no  protection  as  to  one  of  the  parties  and  no  guara 
the  other.  They  do  not  change,  vary  or  modify  th( 
contract  of  the  parties,  and  are  not  an  agreement 
themselves. 

The  evident  design  of  this  language  was  to  t< 
maker  of  the  note  into  a  perfonnance  of  his  co- 
threatening  him  with  pains  and  penalties  If  he  f 
pains  and  penalties  are  not  enforced  in  this  mannei 
party  failed  to  comply  with  his  contract,  the  pla 
his  remedy.  He  could  have  collected  his  mont 
maturity  of  the  note,  and  if  he  failed  to  do  so  it  i. 
fault  and  hie  own  neglect. 

This  four  per  cent  per  njonth  after  maturity  c 
claimed  as  liquidated  damages,  for  the  reason  that  I 
set  forth  do  not  make  a  contract,  and  for  the  furth 
that  liquidated  damages  are  a  certain  fixed  and  defi 
while  four  per  cent  per  month  for  an  indefinite  p 
pending  upon  the  will  or  caprice  of  one  of  two  i 
about  as  uncertain  as  any  thing  imaginable. 

For  these  reasons  we  think  interest  on  the  note  i 
computed  at  ten  per  cent  per  annum  after  its  matni 
for  these  reasons  I  am  unable  to  agree  with  the  ma 
the  court  upon  the  question  in  this  case. 


Bollard  c.  Qilxtte. 


BuLLABD,  reepondent,  v.  Gilbttb,  appellant 

sa  — faCnre  U>  deny  eomjilatni-  The  material  allegstloni  of  tlia  oom- 
at  ue  Kdmlttod  ff  the  anawer  doM  not  deny  them. 
rjxaoon  ArrmAi. — UtMUtiiilf»ur»tlM—dtf«n»e  to  action.  IftliBnir»- 
la  s  wrlttan  iindertBldQg  on  appeal  agnw  to  p^  a  judgmimt  that  bM 
1  nmdered  in  tha  dlitrlct  ooart,  If  the  lame  ihoald  ba  afflrtned  bj  The 
reme  eonrt  of  the  Teirltni?,  ma  Mttlon  eta  bo  brongbt  agklnrt  one  of  the 
iUm  when  tha  JudgmeDt  hat  been  so  affirmed;  and  lu  this  aotlon,  the 
■  that  au  appeal  hasbeea  properly  taken  from  the  supreme  court  of  the 
ritory  to  the  inpreme  eonrt  of  the  United  Statei,  and  that  prooeedlngi 
B  been  legally  itayed  on  the  Jndgment,  do  not  oonatltute  a  defenae. 
r — undertoMiiff— judgment.  A  oceditor  oan  punna  one  of  botii  of  hit 
•die*  tj  a  rait  on  the  ondertakliig  or  an  exeonUon  on  the  judgment. 

U/rom  the  Third  District,  Zjenois  and  Clarke  C&wni/y. 
Ilarch,  1873,  the  ooort,  Wade,  J.,  entered  judgment 
ollard  on  the  pleadings.    The  facte  appear  in  the 


FMASEBO  h  Chadwiok,  for  appellant, 
action  could  be  commeDoed  on  the  undertaking  on 
I  from  the  district  court  to  the  supreme  court,  until 
•peal  from  the  supreme  <:ourt  of  the  Territory  to  the 
ne  court  of  the  United  States  had  been  finally  deter- 
,  and  a  mandate  had  been  transmitted  from  the  sn- 

coart  of  the  United  States  to  the  supreme  court  of 
Tiitory. 

motion  for  Judgment  was  made  on  the  pleadings,  and 
y  concedes  the  facts  in  the  complaint  and  answer  to 
B.  It  is  admitted  that  a  supersedeas  was  granted  and 
iceedings  on  the  judgment  were  stayed  until  the  sa- 

court  of  the  United  States  determined  the  appeal,  and 
a  mandate  was  ever  sent  to  the  supreme  court  of  the 
)ry.  Kespondent  had  no  right  to  bring  his  action  on 
dertaking  sued  on.     Appellant  is  thereby  deprived 

remedy  of  appeal  given  by  the  organic  act  and  the 
ary  act  of  1789.  Organic  Act,  §  9  ;  1  BrighUy's  Dig. 
)8  ;  Judiciary  Act,  §§  2,  3. 
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K  respondent  can  proceed  on  the  undertaking,  how  does 
the  supersedeas  protect  appellant }  If  the  respondent  col- 
lects the  money,  and  the  judgment  is  reversed  by  the  su- 
preme court  of  the  United  States,  what  is  the  remedy  of 
appellant)  If  respondent  has  removed  or  is  insolvent, 
appellant  would  be  remediless.    This  cannot  be  the  law. 

The  New  York  cases  referred  to  by  respondent  are  not 
applicable.  The  New  York  Code  providing  for  appeals  is 
different  from  the  judiciary  act  of  1789. 

No  decision  can  be  found  that  wiU  support  the  judgment 
in  this  case. 

W.  P.  Sakdees,  for  respondent 

The  undertaking  sued  on  is  an  agreement  to  pay  money 
on  the  happening  of  a  specified  contingency.  It  is  a  bond 
with  a  condition.  If  the  contingency  has  happened,  the 
agreement  to  pay  has  become  absolute. 

The  answer  denies  nothing  in  the  complaint,  and  confesses 
all.  Appellant  admits  that  the  judgment  is  in  full  force, 
unreversed. 

A  further  appeal  is  no  defense.  The  liability  of  appel- 
lant is  on  his  bond,  which  is  the  measure  of  his  liability. 
It  does  not  stipulate  that  he  shall  not  pay  if  there  is  a 
further  appeal.  The  answer  does  not  allege  that  the  appeal 
was  yet  pending  or  the  judgment  reversed.  Caldwell  v. 
OanSjpost^  670. 

The  remedies  on  bond  and  judgment  are  independent. 
Many  v.  Stzery  6  Gray,  141. 

MuBPHY,  J.  This  is  an  action  brought  by  the  plaintiff,  as 
trustee  of  an  express  trust,  against  the  defendant,  as  one 
of  the  sureties  on  an  undertaking  on  appeal,  for  the  recov- 
ery of  the  balance  due  on  a  judgment  rendered  by  the  dis- 
trict court  of  the  third  judicial  district,  in  the  case  of 
Charles  W.  Marden  v.  Oeorge  Plaisted  and  It.  R.  Wheelock. 

From  that  judgment  the  defendants  took  an  appeal  to  the 
supreme  court  of  the  Territory,  for  which  the  defendant  in 
this  action  execnt/cd  the  undertaking  sued  upon. 
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On  the  hearing  in  the  appellate  court,  at  the  December 
term,  1868|  the  judgment  below  was  affirmed,  and  a  farther 
appeal  taken  to  the  supreme  court  of  the  United  States. 

In  January  last  the  present  suit  on  the  undertaking  was 
instituted,  and  in  March  last  the  case  was  heard  upon 
plaintiff 's  motion  for  judgment  upon  the  pleadings,  on  the 
ground  that  the  answer  set  up  no  defense  to  the  cause  of 
action,  the  motion  sustained  and  judgment  rendered  accord- 
ingly in  fayor  of  plaintiff  for  $4,326.16,  to  which  defendant 
excepted  and  has  appealed  to  this  court.  And  the  only  ques- 
tion for  our  consideration  is,  whether  or  not  the  answer  is 
a  valid  defense. 

The  complaint,  among  other  things,  alleges  the  execution^ 
delivery  and  filing  of  said  undertaking,  ^'wherein  and 
whereby  the  said  Gilette  and  Nowlan,  for  the  considemtion 
aforesaid,  did  severally  undertake  and  promise  and  acknowl- 
edge themselves  severally  bound  in  the  sum  of  $6,600,  that 
if  the  said  judgment  of  said  district  court  so  appealed  from, 
or  any  part  thereof,  should  be  affirmed,  the  said  Plaisted 
and  Wheelock  should  pay  the  amount  directed  to  be  paid 
thereby,  or  the  part  of  such  amount  as  to  which  the  same 
should  be  affirmed,  if  affirmed  only  in  part,  and  all  dam- 
ages and  costs  which  should  be  awarded  against  said  appel- 
lants upon  the  appeal." 

And  it  also  alleges  the  affirmance  of  the  judgment  of  the 
court  below  by  the  appellate  court,  at  the  December  term, 
1868,  and  that  the  same  ''yet  remains  of  record  in  said 
court,  in  full  force,  unreversed  and  wholly  unsatisfied,'^ 
except  as  to  the  amount  of  $679,  collected  by  execution  and 
credited  upon  it. 

And  it  further  alleges  the  sale,  assignment  and  transfer  in 
writing,  by  said  Marden,  of  "the  judgment  aforesaid,  with 
his  interest  in  the  undertaking  aforesaid,  and  all  moneys 
due  or  to  become  due  thereon,  *'  to  one  Hill,  from  him  to  one 
Charles  W.  Marden  and  wife,  and  from  them  to  the  plain- 
tiff, expressly  in  trust,  to  secure  an  indebtedness  from  them 
to  one  Woolfolk,  and  the  acceptance  and  holding  of  saic^ 
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last-named  assignment  by  said  plaintiff  in  trust  as  afore- 
said. 

The  answer  does  not  deny  these  all^^tions,  but  sets  up 
in  defense  the  following  facts,  to  wit : 

1.  The  appeal  of  Plaisted  and  Wheelock  from  the  judg- 
ment of  the  supreme  court  of  the  Territory  to  the  supreme 
court  of  the  United  States. 

2.  The  execution  of  a  proper  bond  on  said  appeal. 

8.  The  stay  of  proceedings  on  said  judgment,  and  the 
granting  of  a  supersedeas  by  the  first  appellate  court 

4.  The  issuance  of  no  mandate  or  remittitur  from  the  last 
to  the  first  appellate  court,  nor  from  that  to  the  said  district 
court. 

6.  The  remaining  of  said  judgment  in  this  court,  stayed 
by  the  order  of  the  court,  by  the  bond  on  appeal  and  by 
the  supersedeas,  and  the  want  of  jurisdiction  of  said  district 
court. 

Now,  do  these  facts  constitute  a  sufficient  defense  or  bar 
to  the  action  1 

As  will  appear  from  what  has  already  been  shown,  the 
answer,  by  failing  to  deny,  under  our  system  of  pleading, 
for  the  purposes  of  the  action,  thereby  admits  all  the  mate- 
rial allegations  of  the  complaint,  and  upon  which  the  cause 
of  action  is  founded,  but  seeks  to  avoid  or  destroy  their  legal 
effect  by  interposing  and  setting  up  another  and  different 
state  of  facts. 

It  purports  to  be  a  confession  and  avoidance,  or  in  the 
nature  of  such,  yet,  while  it  confesses  every  thing  necessary 
to  a. recovery,  does  it  in  fact  avoid  any  thing? 

Notwithstanding  the  averment  of  appeal  to  the  supreme 
court  of  the  United  States,  it  admits  the  judgment,  for  the 
payment  of  which  the  undertaking  was  entered  into,  to  be 
still  "  in  full  force  and  unreversed." 

And,  although  it  avers  that  no  mandate  or  remittitur  ha^ 
been  issued  to  the  courts  below,  yet,  it  fails  to  allege  that 
said  appeal  is  still  pending,  or  that  the  case  has  been 
reversed. 

K  a  further  appeal  is  a  defense  at  all,  it  must  be  a  com- 
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plete  defense,  and  every  fact  neoesBary  to  make  it  such  must 
be  averred. 

Bnt  can  it  be  a  sufficient  defense  in  this  case)  The 
drfendant  'must  stand  or  fttU  by  this  bond  he  has  volun- 
tarily executed. 

The  obligation  to  pay  grows  out  of  the  term  of  the  under- 
taking itself,  and  it  alone  must  be  the  measure  of  the  defend- 
ant s  liability. 

It  is  nowWe  agreed,  that  in  case  of  a  ftarther  appeal,  he 
shall  not  pay,  nor  does  it  show,  or  can  it  be  inferred,  that 
any  such  thing  was  ever  contemplated,  or  if  so,  waa  in  any 
way  intended  to  affect  the  obligation. 

From  an  examination  of  the  undertaking,  as  recited  by  the 
complaint,  it  is  found  to  be  an  express  agreement  to  pay 
money  on  the  happening  of  a  particular  event  therein 
specified. 

The  obligation  depends  upon  a  certain  contingency,  and 
must  be  interpreted  by  the  same  rules  of  law  as  govern  the 
construction  of  a  bond  with  a  condition  affixed. 

The  condition  here  is  to  pay,  if  the  judgment  below  should 
be  affirmed  above. 

The  judgment  was  affirmed,  the  payment  has  not  been 
made,  and  the  condition  is  broken. 

The  contingency  no  longer  exists,  the  event  upon  which 
it  depended  has  transpired,  and  the  &ilure  to  perform  the 
stipulation  is  a  breach  of  the  contract. 

Therefore,  the  liability  of  the  defendant  has  attached,  and 
the  agreement  to  pay  has  become  absolute. 

And  as  the  right  of  action  on  a  bond  or  undertaking,  and 

an  execution  on  the  judgment  are  independent  remedies, 

and  the  one  is  not  a  substitution  for  the  other,  and  the 

creditor  may  pursue  either  or  both  at  his  election  (6  Gray, 

141),  this  action  was  properly  commenced,  and  the  court 

had  jurisdiction  of  the  case. 

JudfffneiU  dffflTined. 

VolL— 8B 
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Pabks,  appeUanty  v.  Babklbt,  respondent 

PuuDuro— /oroiMe  eniry— atMiMr— teue  of  MCle.    la  mi  mtium  ot  fosoUilt 

entiy  and  unlawful  deteluer,  au  allegation  in  the  answer  that  the  defendant 
was  in  the  actual  possession  of  land  and  entitled  to  sooh  possession,  does 
not  raise  the  issae  of  title. 

PiiSADUfG  —  condtigUm  c(f  law.  The  aTerment  in  an  answer,  that  a  partj  la  en- 
titled to  the  possessiou  of  laud,  is  a  oonolusion  of  law. 

TiTLv  TO  liAND  —  pHoT  appropriation.  The  first  appropriator  of  land  in  this 
Territoiy  aoquires  a  title  to  the  same,  which  is  valid  against  all  persona  ex* 
oept  the  United  States  and  its  grantees. 

PuiAjyTSQ —forcible  entry  —  tlUe  —gist  of  action.  lu  the  action  of  forcible  en- 
try and  unlawful  detainer,  the  question  of  title  is  an  immaterial  issae ;  and 
the  gist  of  the  action  is  the  actual  possession  of  the  premises  bj  the  plain* 
tilf,  and  his  forcible  ejection  from  the  same  bj  the  defendant. 

Appeal  from  the  First  District^  Jefferson  Courdy. 

In  May,  1872,  the  court,  Mubphy,  J.,  dismissed  this 
action,  and  Parks  appealed.  The  facts  are  stated  in  the 
opinion. 

G.  G.  Symbs  and  A.  G.  P.  Geobob,  for  appellant 

The  court  erred  in  dismissing  this  action.  The  pleadings 
do  not  raise  the  question  of  title.  The  complaint  is  in  the 
usual  and  proper  form.     2  Estee's  PI.  520. 

The  question  of  title  cannot  arise  in  a  forcible  entry  and 
detainer  case.  The  object  of  the  law  is  to  prevent  the  dis- 
turbance of  the  peace  by  the  forcible  assertion  of  a  private 
right.  The  proof  of  title  does  not  affect  the  case.  Mc- 
Gauley  v.  WeUer^  IS  Cal.  524 ;  Mitchell  v.  Davis,  23  id. 
381 ;  S.  C,  20  id.  45.  The  fact  of  possession,  and  not  the 
right  of  possession,  is  the  issue  to  be  tried. 

The  averment  of  title  in  this  case  may  be  treated  as  sur- 
plusage, and  a  denial  thereof  raises  no  material  issue.  More 
V.  Del  ValUj  28  Cal.  170.  If  the  plaintiff  relies  on  a  forci- 
ble entry,  the  defendant  will  not  be  permitted  to  introduce 
evidence  of  title  to  the  premises.  Thompson  v.  Smithy  28 
Cal.  632. 

The  question  of  title  is  not  raised  by  the  pleadings  in 
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this  case.  If  a  party  appears,  answers  and  tries  his  ^sase  in 
the  justioes'  court,  and  makes  no  motion  to  dismiss  the 
case,  he  cannot  make  such  a  motion  for  the  first  time  in  the 
district  court. 

• 

Shobsb  &  LowRY,  B.  H.  Wiluams  and  E.  W.  Toole, 
for  respondent. 

The  pleadings  put  in  issue  the  possessory  title.  A  justice 
of  the  peace  cannot  inquire  into  this  title.     Organic  Act, 

§9- 
This  is  not  an  action  of  forcible  entry  and  detainer.    No 

demand  for  restitution  is  made.    There  is  no  allegation  that 

respondent  is  in  possession  of  the  premises.    The  complaint 

asks  damages  for  destroying  a  foundation  of  appellant    It 

is  trespass.    2  Bish.  on  Crim.  Law,  431. 

If  appellant  claims  damages  for  the  destruction  of  a  build- 
ing, he  must  show  the  amount  of  his  interest  in  the  building. 
2Estee'sPl.  409,  §10. 

The  owner  of  land  can  use  such  force  as  is  necessary  to 
prevent  a  person  from  acquiring  possession.  People  v. 
Payne,  8  CaL  341 ;  McOarty  v.  Fremyrd,  23  id.  196 ;  Hoag 
V.  Pierce,  28  id.  188. 

When  the  title  to  land  is  involved,  the  justice  must  certify 
it  up.  Dickson  v.  McOuire,  9  Cal.  46 ;  OuUen  v.  Lang- 
ridge,  17  id.  67 ;  Henderson  v.  Allerv,  23  id.  519. 

In  a  mere  action  for  damages  to  land  the  question  of  title 
is  involved.  A  party  is  not  answerable  in  damages  to  one 
who  has  no  right  to  the  premises,  and  is  himself  a  tort- 
feasor. The  title  of  the  owner  would  be  a  good  defense  to 
an  action  brought  for  damages  by  the  wrongful  possessor. 
Hill,  on  Juris.  299. 

An  entry  upon  premises  by  tearing  down  a  foundation,  is 
a  trespass  to  the  realty.    1  Bish.  on  Crim.  Law,  419. 

Knowles,  J.  This  was  an  action  of  forcible  entry  and 
unlawful  detainer.  The  complaint  is  in  accordance  with  the 
precedents,  and  states  facts  sufficient  to  constitute  a  cause  of 
action.     The  cause  was  tried  before  a  justice  of  the  peace. 
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and  a  verdict  rendered  for  plaintiff  and  judgment  entered 
accordingly.  Prom  this  judgment  the  defendant  appealed 
to  the  district  court  for  Jefferson  county.  The  defendant 
renewed  a  motion  before  the  district  court  he  had  made  in 
the  justices'  court  for  a  dismissal  of  the  cause  of  action,  for 
the  reason  that  the  question  of  title  had  been  raised  by  tho 
pleadings.  The  court  sustained  this  motion  and  dismissed 
the  cause,  to  which  ruling  the  plaintiff  duly  excepted,  and 
brings  his  appeal  to  this  court,  assigning  this  ruling  as  error. 

The  first  question  for  us  to  determine  is,  was  the  question 
of  title  to  the  real  estate  about  which  this  controversy 
occurred,  raised  by  the  pleadings.  The  complaint  shows 
that  the  plaintiff  was  in  the  actual,  peaceable  and  quiet  pos- 
session of  the  piece  of  land  described  in  the  complaint  on  a 
certain  day,  that  on  that  day,  while  plaintiff  was  in  posses- 
sion thereof  the  defendant,  with  violence  and  strong  band, 
entered  thereon  and  forcibly  ejected  him.  Nowhere  in  the 
complaint  is  there  any  allegation  of  title,  or  any  allegation 
that,  by  any  construction,  can  be  construed  into  an  allega- 
tion of  title. 

,  The  answer  denies  the  allegations  of  the  complaint,  and 
alleges  that  the  defendant  was  in  the  actual,  quiet  and 
peaceable  possession  of  the  property  described,  and  that 
while  so  in  possession  the  plaintiff  entered,  and  he  used  only 
such  force  as  was  lawful  and  necessary  in  ejecting  him. 
The  only  allegation  in  the  answer  which  respondent  claims 
raises  the  issue  of  title  is  the  following : 

"  That  on  the  said  5th  day  of  April,  A.  D.  1872,  and  for 
a  long  time  prior  thereto,  this  defendant  was  in  the  actual, 
peaceable  and  quiet  possession,  and  now  is  entitled  to  the 
actual,  peaceable  and  quiet  possession  thereof  of  all  that 
certain  piece  or  parcel  of  land  in  said  complaint  described, 
save  and  except  about  three  feet  thereof  next  adjoining  the 
hotel  of  said  plaintiff." 

There  is  no  other  allegation  in  the  answer  which  there  can 
be  the  slightest  pretense  made  for  as  raising  the  question  of 
title.  This  one  most  assuredly  does  not.  The  allegation 
that  the  defendant  was  in  the  actual  possession  of  the  prop- 
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erty  does  not  show  that  he  had  title  to  the  property.  The 
defendant  may  be  a  tenant  or  a  trespasser  and  be  in  the 
actual  possession  of  the  property.  The  allegation  of  the 
light  to  the  possession  is  an  allegation  of  a  conclusion  of 
law.  The  right  to  possession  depends  upon  certain  facts, 
and  these  are  not  alleged.  The  allegation  that  a  man  is  in 
the  possession  of  property  does  not  show  that  he  is  entitled 
to  the  possession.  If  such  an  allegation  as  that  was  suffi- 
cient, all  that  a  party  litigant  would  be  required  to  do  would 
be  to  prove  it,  and  no  matter  how  wrongfully  he  might  be 
in  possession,  how  much  of  a  trespasser,  he  would  be  able 
to  show  that  he  was  entitled  to  the  possession.  The  fact 
that  much  of  our  real  estate  in  this  Territory  has  been  lield 
by  a  possessory  title,  makes  no  difference.  The  theory  under 
which  such  titles  are  sustained  is  that  the  first  appropriator 
does  acquire  title  to  the  land  he  appropriates  as  against  all 
persons  but  the  government  of  the  United  States,  and  that 
should  the  government  of  the  United  States,  or  no  one 
under  it,  ever  assert  title  to  the  property,  he  would  have 
the  absolute  title.  He  who  has  tlie  right  to  the  possession 
of  real  estate  has  a  title  in  or  over  it.  And  a  person  to  show 
that  he  is  entitled  to  the  possession  of  real  estate  must  prove 
that  he,  or  some  one  under  whom, he  claims,  had  appropri- 
ated tlie  ground,  or  had  title  of  which  he  has  possession. 
Prior  possession,  of  course,  is  evidence  of  title,  or  of  appro- 
priation. For  these  reasons  we  do  not  think  the  question  of 
title  was  raised  by  the  pleadings. 

In  the  second  place  I  hold  that  if  the  answer  does  present 
the  issue  of  title,  it  was  an  immaterial  issue.  The  gist  of 
the  action  of  forcible  entry  and  unlawful  detainer  is :  Who 
was  in  the  actual  possession  of  the  property,  and  was  the 
person  so  in  the  actual  possession  of  the  property  forcibly 
ejected  therefrom  by  the  defendant?  The  object  of  this 
action  is  to  prevent  men  from  taking  the  law  into  their  own 
hands  and  seeking  to  set  themselves  right  by  force.  A  de- 
fendant may  have  the  title  to  property  and  be  justly  entitled 
to  the  immediate  possession  thereof,  and  the  possession  of 
the  plaintiff  ever  so  much  of  a  wrong,  yet  the  law  will  not 
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allow  the  defendant  to  right  himself  by  force.  If 
permitted,  there  would  be  no  end  to  breaches  of  the 
and  personal  contests  about  the  possession  of  real  pro 
Hence  it  is  no  answer  to  the  charge,  that  while  the  pi 
was  in  the  actual  poaseasion  of  the  property,  the  defe 
entered  and  forcibly  ejected  him,  for  the  defendant  tc 
owned  the  property  and  had  a  right  to  the  possession  t 
at  the  time  and  did  nothing  but  what  was  necessary 
gain  my  rights.  The  law,  as  I  have  said,  will  not  pe 
man  to  regain  his  rights  by  force.  The  law  furnishes 
remedy  for  his  rights  in  the  action  of  ejectment. 

For  these  reasons  I  think  the  court  erred  in  its  i 
The  judgment  of  dismissal  is  reversed,  and  the  can 
manded. 

Judgment  reoer 


DoinniL  et  al.,  appellants,  v.  Huhphrbtb,  responi 

Btnomcn — appurtmumee—grtmt.  Bxtriiuio  ttvideaoe  ti  Admlsilble 
the  natUFB  and  extent  of  hi  kppartenuioe,  whioh  pnawa  with  the  p 
tbing  granted. 

ArpmeiKHiitoa  — grant  of  viaUrdiitA.  Awater  dttohaannotbeappu 
to  uiother  water  ditoh  and  pau  ai  an  Incident  tliereto  under  a  grai 

Paboi.  ETIDBHOB  —  Written  tttttrument  —  deed  —  intention  of  parUen  —  En 
Parol  aontemporanaout  evidence  !■  not  adrntielbte  to  eontradlct  ori 
terms  of  a  Talid  written  instrument,  bat  suoh  evideuoe  la  oomp 
enable  the  oourt  to  sacertRin  the  intention  of  the  parties  to  the  d( 
make  oertain  the  langaage  r«ipeotlng  its  mbjeot-matter,  itnd  give  ( 
(he  deed. 

SxANT  or  WACBB  orrtm  —  righfy  aiul  iivtidenU.  The  gnntof  awate 
bj  general  words,  luoladesthe  exoavated  channel,  the  rights  to  th 
bj  whioh  Itts  supplied  and  made  raluable,  and  another  dttoh  wUoh  • 
the  water  to  It. 

AJPFcrtkna NOB  — port  of  aubJect-matUr.  The  law  dutiuguishea  betwe 
whinh  passes  as  an  appurtenance,  and  that  whioh  passes  as  a  part  of  I 
Jeot-matter. 

Ukud  ~  txtrintio  evidtnee  of  diCohet  defortted.  Indetennlnlngwhatp 
is  oonTejed  by  a  deed,  whloh  deiaribea  the  same  as  "  the  ditebea  ki 
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the  Silrsr  Bow  Company's  ditches,"  "  and  more  partloDlarl?  koown  u  thtt 
Bmopbrer  and  ABlHa  dltohw,"  the  ooort  choDld  oouldBr  ntriiiBlo  parol 
BTideno*,  tending  to  prove  that  Uiaditdi  kuonaaa  the  "Parkdltcb"  ww 
one  ot  the  a»iA  ditobai ;  that  it  <rai  aeoeBsair  to  ooavoj  the  water  to  tlie 
Mid  dltohei ;  and  that  the  said  dltobe*  wouid  be  of  no  Talne  withoat  tbe 
"Paikdltoh." 


Appeal  ftom  Qeoond  IHstrit^,  Deer  Lodge  Ootmty. 

N  September,  1871,  tbe  conrt,  Knowles,  J.,  entered 
IgmeQt  in  fovor  of  Humphreys.  The  &cta  are  stated  in 
opinions. 

•HARP  &  Napton,  for  appellants. 

'he  conrt  ahoiild  interpret  and  conBtrae  the  deed,  after 

jwing  what  property  ia  referred  to.    It  is  to  be  construed 

rhe  light  of  surrounding  circumstances  iu  order  that  the 

int  and  meaning  of  the  parties  should  be  perfectly  under- 

3d.    1  Greenl.  Ev.,  §  277. 

t  is  not  attempted  to  contradict  or  vary  the  language  of 

deed  by  parol  evidence,  but  to  explain  and  ascertain 

subject-matter  of  the  samei  1  Greenl.  Ev.,  §  286  ei  seq. 
Lfter  the  jury  had  reported  the  facts  to  the  court,  relat 

to  the  Park  ditch,  the  water  conveyed  by  it,  the  relation 
the  other  ditches  to  tbe  same,  and  tbe  value  of  the  prop  • 
r  with  and  without  the  Park  ditch,  the  court  could  in- 
igibly  construe  the  deed  and  gather  the  intent  of  the 
ties  thereto.  The  evidence  tending  to  show  the  above 
A  ia  material  and  should  have  been  admitted.  Ikiibor  v. 
idley,  18  N.  Y.  112-115  ;  Myers  v.  Ladd,  36  IU.  416  ; 
171^  V.  Chase,  17  Mass.  446. 

he  Park  ditch  was  conveyed  as  part  and  parcel  of  the 
Dted  property,  or  as  appendant  and  appurtenant  to  the 
le.     Snoh  a  constmction  by  the  court  does  not  contradict 
rary  the  language  of  the  deed, 
he  court  erred  in  excluding  the  evidence  showing  that 

possession  of  tbe  Park  ditch  was  delivered  to  appel- 
bs  at  the  time  the  deed  was  executed.  2  Greenl.  Ev., 
)  Eyectment ;  BtU^merer  v.  Albro,  18  N.  Y.  61 ;  Plvmb 
yattarauffus  C.  M.  I.  Co.,  id.  392. 


620  DoNNELL  V.  Humphreys.  [Aug.  T^ 

The  cases  above  cited  show  this  action  is  properly  broaght, 
and  not  an  action  to  amend  the  deed,  as  contended.  No  ob- 
jection having  been  made  in  the  lower  court  to  the  joinder 
of  causes  of  action,  it  cannot  be  made  for  the  first  time  in 
thd  supreme  court. 

The  language  of  the  deed  is  simply  ^' water  from  Silver 
Bow  creek."  That  expression  per  se^  in  reference  to  mining 
water  rights,  needs  explanation.  Frequently  water  rights 
of  a  ditch  are  artificial  and  constitute  its  only  ndue.  The 
deed  does  not  say  natural  water  of  Silver  Bow  creek ;  con- 
sequently to  construe  the  deed  to  cover  artificial  water  would 
not  contradict  or  vary  its  language. 

The  admissibility  and  materiality  of  the  evidence  are  the 
only  questions  before  this  court,  and  not  the  effect  of  the 
same. 

Counsel  cited,  as  to  description  of  property  in  a  deed, 
2  Whart  622-630;  4  Kent's  Com.  663-569  ;  4  Cruise's  Dig. 
203,  206,  226. 

Clagett  &  Dixon,  for  re8i)ondent. 

The  complaint  claims  the  Park  ditch  as  a  tributary,  not 
as  an  appurtenance  or  right.  The  deed  says  nothing  about 
tributaries. 

The  deed  was  plain  on  its  face,  and  parol  evidence  was 
not  admissible  to  vary  or  contradict  it.  As  to  when  parol 
evidence  is  admissible  to  explain  writing,  see  1  Greenl.  on 
Ev.,  §§  277,  282,  283  ;  2  Pars,  on  Cent.  647,  663,  564.  Parol 
evidence  is  inadmissible  to  vary  the  terms  of  a  written  con- 
tract to  make  it  embrace  property  not  described  therein.  2 
Washb.  Real  Prop.  636  ;  Osborn  v.  Hendrickson^  7  Cal.  282. 

Land  can  never  be  appurtenant  to  land,  and  a  ditch  can- 
not be  appurtenant  to  another  ditch.  1  Bouv.  L,  D.  113 ; 
2  Washb.  Real  Prop.  626 ;  Harris  v.  EUiotty  10  Pet.  63. 

The  cases  of  To^or  v.  Bradley^  18  N.  Y.  112,  and  Orard 
V.  Chase^  17  Mass.  445,  cited  by  appellant,  are  authorities 
for  respondent.  The  question  of  estoppel  cuts  no  figure  in 
this  case,  nor  does  the  alleged  possession  of  appellants. 

If  the  evidence  had  been  admitted,  could  the  verdict,  of 
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the  jury,  or  deciaion  of  the  court,  liare  been  differei 
not,  this  coopt  will  not  reverse  the  case.  Ca/rpeiiier 
rU,  30  Cal.  437  ;  M^le  v.  Matthews,  26  id.  465. 

The  evidence  showed  that  the  "Park"  ditch  convej 
ter  across  the  main  divide  of  the  Rocky  Mountains  an 
tied  it  into  Silver  Bow  creek,  and  that  the  water  I 
could  be  used  in  other  ditches  beside  the  Silver  Bow  d 
and  that  therewere  two  ditches,  the  "upper"  difc 
"lower"  ditch,  that  took  water  from  Silver  Bow 
Could  the  court  have  found  on  this  evidence  that  the  " 
ditch  was  a  tributary  to,  or  part  of,  or  appurtenant 
other  ditches,  or  that  it  could  be  properly  included 
property  described  in  the  deed }  Appellants  attei 
make  the  deed  include  a  different  and  additional  di 
the  ones  they  bought.  They  must  rest  in  this  case  uj 
language  of  the  deed. 

If  the  Park  ditch  was  intended  to  be  conveyed, 
lanta  should  bring  an  action  to  reform  the  deed. 

Shabp  &  Napton,  for  appellants,  in  reply. 

Appellants  claim  the  Park  ditch  by  virtue  of  ownt 
whether  it  is  a  tributary,  an  appurtenance,  or  part  an 
eel  of  the  granted  premises.  The  complaint  alleges  < 
ship,  right  of  possel^ion,  and  describes  the  property. 

A  ditch  with  water  can  be  appurtenant  to  land,  i 
same  principle  that  a  reservoir  can  be  an  appurteua 
land.  The  granting  words  of  the  deed  carry  the  fee 
tributary,  which  need  not  be  mentioned.  Thayer  v,  I 
3  Cosh.  328. 

In  TaboT  v.  BraMey,  18  N.  T.  113,  the  court  held 
Bpondent  states,  because  no  such  evidence  was  offe 
appellants  offered  in  this  case. 

A  deed  is  construed  most  strongly  against  the  gi 
The  evidence  that  was  excluded  showed  that  the 
ditch  was  a  feeder  of  the  other  ditches  and  bad  been  S' 
for  five  years  prior  to  the  sale.  The  grantor  shonh 
expressly  excepted  the  Park  ditch  in  the  deed,  if  he  d 
Intend  to  convey  it. 
Vol.  I.—  66 
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Wade,  C.  J.  This  cause  comes  into  this  court  on  appeal 
from  a  judgment  for  defendants  in  the  court  below.  The 
action  is  trespass,  and  the  complaint  alleges  that  the  plain 
tiffs  are  the  owners  of  and  are  entitled  to  the  possession  of 
certain  water  ditches,  known  as  the  Silver  Bow  Company's 
ditches,  and  more  particularly  known  as  the  ditches  for- 
merly owned  by  Humphreys  and  Allison  jointly,  which 
ditches  convey  the  natural  waters  of  Silver  Bow  creek,  and 
the  waters  emptied  into  said  creek  by  what  is  known  as  the 
Park  tributary  of  said  ditches,  to  Butte  City  and  the  placer 
mines  in  that  vicinity,  also  all  the  water  rights,  tributaries, 
flumes,  reservoirs,  rights,  privileges  and  appurtenances 
thereto  belonging ;  that  on  the  12th  day  of  May,  1871,  the 
defendant  wrongfully  and  unlawfully  cut  and  broke  the 
Park  tributary  of  said  ditches,  diverted  the  water  therefrom- 
and  thereby  deprived  the  plaintiffs  of  their  right  to  the  use 
and  enjoyment  thereof. 

The  defendant  in  his  answer  admits  that  the  plaintiffs  are 
the  owners  of,  and  are  entitled  to  the  possession,  free  use 
and  occupation  of  the  ditehes,  known  as  the  Silver  Bow 
Ditch    Company's  ditches,  said  ditches  conveying  water 
from  Silver  Bow  creek  to  Butte  City  and  the  placer  mines  iu 
that  vicinity,  and  more  particularly  known  as  the  Hum- 
phreys and  Allison  ditches,  together  wijji  all  the  water  rights, 
flumes,  reservoirs,    rights,   privileges   and    appurtenances 
thereto  belonging,  but  denies  that  the  plaintiffs,  or  either 
of  them,  are  or  at  any  time  have  been  the  owners  of  or  en- 
titled to  the  possession,  use,  occupation  or  enjoymeht  of  the 
Park  ditch  or  the  waters  flowing  through  the  same,  or  any 
right  or  privilege  connected  therewith,  and  denies  that  the 
defendant  on  the  12th  day  of  May,  1871,  or  at  any  other 
time,  unlawfully  or  wrongfully  broke  the  said  Park  ditch, 
or  diverted  any  waters  therefrom,  to  which  the  plaintiffs 
are  or  were  entitled.     The  record  shows  that  on  the  28d  day 
of  June,  1870,  the  defendant,  his  wife,  and  G.  O.  Hum- 
pbreys  joined  in  a  conveyance  and  by  their  deed  of  that 
date  conveyed  to  the  plaintiffs  the  following  described  prop- 
erty, situate  in  the  county  of  Deer  Lodge,  Territory  of 
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Montana,  to  wit :  ''  The  ditches  known  as  the  Silver  Bow 
Ditch  Company's  ditches  ;  said  ditches  carrying  water  from 
Silver  Bow  creek  to  Butte  City  and  the  placer  mines  in  that 
vicinity,  and  more  particularly  known  as  the  Humphreys 
and  Allison  ditches.  The  said  R.  W.  Donnell  &  Co.  to  have 
and  to  hold  each  and  all  of  the  above-described  property, 
together  with  all  the  water  rights,  flumes,  reservoirs,  rights, 
privileges  and  appurtenances  thereto  belonging  or  in  any 
wise  appertaining." 

Upon  the  trial,  testimony  was  offfered,  tending  to  explain, 
as  it  was  claimed,  the  subject-matter  of  this  conveyance, 
and  to  show  that  the  Park  ditch  was  known  as  one  of  the 
Humphreys  and  Allison  ditches,  and  to  show  the  relation 
the  Park  ditch  sustained  to  said  ditches.  Objection  was 
made  to  the  introduction  of  this  testimony,  and  the  objec- 
tion was  sustained.  This  action  of  the  court  is  assigned  as 
error. 

By  this  testimony,  it  was  sought  to  prove  that  the  ditches 
known  as  the  Silver  Bow  Ditch  Company's  ditches,  and  more 
particularly  known  as  the  Humphreys  and  Allison  ditches, 
were  made  up  of,  and  included  what  was  known  as  the 
*' lower  ditch,"  the  "Park  ditch,"  and  the  "upper  ditch  ;" 
that  the  lower  ditch  was  built  first,  then  the  Park  ditch,  and 
afterward  the  upper  ditch  ;  that  the  upper  and  lower  ditches 
carry  water  from  Silver  Bow  creek  and  its  tributaries  to  the 
placer  mines,  in  the  vicinity  of  Butte  City ;  that  the  Park 
ditch  carries  water  from  a  branch  of  the  Bolder  to  Silver 
Bow  creek ;  that  it  was  built  to  supply  the  upper  and  lower 
ditches  with  water ;  that  water  from  the  Park  ditch  was  used 
through  the  lower  ditch,  until  the  building  of  the  upper 
ditch,  which  was  in  contemplation  at  the  time  the  Park  ditch 
was  built ;  that  the  waters  from  the  Park  ditch  have  always 
flowed  through  the  upper  and  lower  ditch,  and  been  used  on 
the  placer  mines  of  Butte  City ;  that  the  Park  ditch  is  a 
feeder  of  thfe  upper  and  lower  ditches,  and  that  the  three 
ditches  are  known  and  reputed  as  the  Humphreys  and  Alli- 
son, or  the  Silver  Bow  Ditch  Company's  ditches  ;  that  the 
plaintiffs  took  possession  of  the  Park  ditch,  as  well  as  of 
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the  upper  and  lower  ditches,  at  the  date  of  the  deed  ;  that 
at  the  time  the  Park  ditch  was  constructed,  its  waters  could 
not  be  used  for  mining,  excepting  through  the  upper  and 
lower  ditches,  but  at  the  date  of  the  deed  it  could  have  been 
used  through  other  ditches,  but  never  had  been  used  up  to 
that  time,  except  through  the  upper  and  lower  ditches. 

Was  the  rejection  of  this  testimony  error  1 

It  will  be  observed  that  this  evidence  shows  that  the  three 
»  ditches  in  question  were  generally  reputed  and  known  as 
the  Silver  Bow  Ditch  Company's  ditches,  and  were  more 
particularly  known  as  the  Humphreys  and  Allison  ditches ; 
that  the  Park  ditch  was  built  to  supply  the  other  ditches 
with  water ;  that  the  waters  of  Park  ditch,  up  to  the  date 
of  the  deed,  had  always  been  conveyed  through  the  upper 
and  lower  ditches,  and  used  for  mining  purposes  in  the 
vicinity  of  Butte  City,  and  at  the  time  said  Park  ditch  was 
constructed,  its  waters  could  not  have  been  used  for  mining 
purposes  in  any  other  manner. 

1.  In  the  light  of  this  testimony,  supposing  it  had  been 
received  in  evidence,  can  it  be  said  that  the  Park  ditch  is  an 
appurtenance  of  the  upper  and  lower  ditches,  and  that  a 
grant  of  those  ditches  would  carry  with  it  the  Park 
ditch! 

It  is  undoubtedly  true  that  whatever  is  properly  appur- 
tenant to  the  principal  thing  granted  passes  with  it,  and,  in 
order  to  show  the  existence  and  the  nature  and  extent  of 
such  appurtenances,  extrinsic  evidence  would  be  competent, 
as,  if  A  should  grant  to  B  his  farm,  with  all  the  privUegea 
and  appurtenances  thereto  belonging,  and  attached  to  his 
farm  was  an  appurtenant  easement  in  the  form  of  a  right 
of  way  over  the  lands  of  C,  such  grant  would  carry  with  it 
this  right  of  way,  and  its  existence  and  extent  could  be 
shown  by  parol  evidence.  It  then  becomes  important  to 
know  what  an  appurtenance  is,  and  to  ascertain  what  things 
can  and  do  attach  to  the  principal  thing  granted. 

A  thing  appendant  or  appurtenant  is  defined  to  be  '^  a 
thing  used  and  related  to  or  dependent  upon  another  thing 
more  worthy,  and  agreeing  in  its  nature  and  quality  with 
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the  thing  whereunto  it  is  appendant  or  appurtenant "  It 
signifies  some  thing  appertaining  to  another  as  principal^ 
and  which  passes  as  an  incident  to  the  principal  thing. 

A  thing  corporeal  cannot  properly  be  appurtenant  to  a 
thing  corporeal,  nor  a  thing  incorporeal  to  a  thing  incorpo- 
real ;  so  that  land  cannot  be  appurtenant  to  land.  Leonard 
V.  White^  6  Mass.  8 ;  Harris  v.  Elliott^  10  Pet.  53  ;  Co.  Litt. 
121 ;  Jackson  v.  Hathaway^  15  Johns.  447. 

It  follows  that  things,  in  their  nature  equal,  and  of  like 
character  and  grade,  can  never  be  appurtenant  to  each 
other,  for  the  common  as  well  as  the  legal  meaning  of  the 
word  implies  inferiority  and  dependence,  so  that  a  water 
ditch  could  never  become  appurtenant  to  another  ditch  of 
like  character,  and  pass  as  an  incident  thereto,  for  the  same 
reason  that  one  farm  will  not  pass  as  an  appurtenance  to 
another. 

This  testimony  shows  that  the  park  ditch  is  of  the  same 
character  of  property,  and  is  equal  to  the  upper  or  lower 
ditch,  and  therefore  it  is  that  it  cannot  pass  under  this  grant 
as  an  appurtenance  to  those  ditches.  With  equally  ae 
good  reason  it  might  be  said  that  the  upper  or  lower  ditches 
would  pass  as  an  appurtenance  to  the  Park  ditch. 

2.  Is  the  language  of  the  deed  such  that  the  court  ought 
to  have  received  extrinsic  evidence  in  aid  of  its  construc- 
tion, and  could  such  evidence  have  been  introduced  to  show 
that  the  Park  ditch  passed  by  the  deed  as  a  part  of  the  sub- 
ject-moMer  of  the  conveyance  ? 

It  has  long  been  settled,  and  requires  no  citation  of 
authorities  to  assert  as  established  law,  that  when  parties 
have  deliberately  put  their  contracts  in  writing  in  such  terms 
as  import  a  legal  obligation,  without  uncertainty  or  am- 
biguity as  to  the  object,  nature  and  extent  of  their  agree- 
ments, it  is  conclusively  presumed  that  the  whole  of  the 
contract  was  reduced  to  writing  ;  and  all  oral  testimony  as 
to  what  was  said  before,  at  the  time  of,  or  after  it  was  com- 
pleted, is  rejected,  because  it  would  tend  to  substitute  an 
oral  for  a  written  contract.  In  other  words,  parol  contem- 
poraneous evidence  is  inadmissible  to  contradict  or  vary 
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the  terms  of  a  valid  written  instrument.  1  Greenl.  on  Ev., 
§  275 ;  2  Phil,  on  Ev.,  §  350  ;  2  Stark,  on  Ev.,  §  544. 

And  so  the  intent  of  the  parties  must  be  gathered  from 
what  is  written  rather  than  from  parol  evidence,  but  the 
language  of  the  instrument  may  be  construed  by  the  light 
of  surrounding  circumstances,  and,  so  far  as  possible,  the 
court  may  put  itself  in  the  place  of  the  parties,  and  may 
interpret  the  language  from  this  standpoint,  but  nothing 
can  be  added  to  or  taken  from  the  toritten  words. 

So  extrinsic  parol  evidence  is  always  admissible  to  give 
effect  to  a  written  instrument,  by  applying  it  to  its  proper 
subject-matter,  by  proving  the  circumstances  under  which 
it  was  made,  thereby  enabling  the  court  to  put  themselves 
in  the  place  of  the  parties  with  all  the  information  possessed 
by  them,  the  better  to  understand  the  terms  employed  in 
the  contract,  and  to  arrive  at  the  intention  of  the  parties. 
Heldehrand  v.  Fogle,  20  Ohio,  147;  1  Greenl.  on  Ev.,  § 
277. 

Instruments  are  to  be  interpreted  according  to  their  sub- 
ject-matter, and  parol  evidence  may  be  resorted  to  in  order 
to  ascertain  the  nature  and  qualities  of  the  subject  to  which 
the  instrument  refers.  Whatever  indicates  the  nature  of  the 
subject,  is  a  just  medium  of  interpretation  of  the  language 
of  the  parties,  and  is  also  a  just  foundation  for  giving  the 
instrument  an  interpretation  when  considered  relatively, 
.different  from  that  which  it  would  receive  if  considered  in 
the  abstract.     1  Greenl.  on  Ev.,  §  286. 

It  is  necessary  to  the  validity  of  a  grant  that  the  thing 
granted  should  be  capable  of  being  distinguished  from  all 
other  things  of  the  kind,  but  it  is  not  necessary  that  the  de- 
scription should  be  such  as  to  identify  the  object  without 
the  aid  of  extraneous  testimony.  And  when  the  descrip- 
tion alludes  to  facts  beyond  the  deed,  parol  evidence  may 
be  offered,  not  to  contradict  the  description,  but  to  locate 
the  deed  upon  the  land.  McChesTiey  v.  Wainwright^  S 
Ohio,  452 ;  Eggleston  v.  Bradford^  10  id.  312  ;  Barton  v. 
Morris,  15  id.  408. 

In  the  case  at  bar,  there  is  a  disagreement  between  the 
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parties  as  to  the  application  of  the  deed  to  its  proper  sub 
ject-matter,  the  plaintiff  claiming,  under  the  words  of  the 
grant,  that  it  includes  the  Park  ditch,  and  the  defendants 
denying  this  proposition. 

The  deed  purports  to  convey  to  plaintiffs  the  ditches 
known  as  the  Silver  Bow  Ditch  Company's  ditches,  convey- 
ing water  from  Silver  Bow  creek  to  the  placer  mines  at  Butte 
City,  and  more  particularly  known  as  the  Humphreys  and 
Allison  ditches. 

Looking  at  this  language  alone,  was  it  possible  for  the 
court  to  say  how  many  ditches  were  known  as  the  Humphreys 
and  Allison  ditches,  or  that  the  Park  ditch  was  not  known 
as  one  of  those  described  in  the  deed,  or  that  the  Park  dit<5h 
did  not  carry  water  to  the  mines  of  Butte  City,  or  that  the 
Park  ditch  was  not  necessary  in  order  to  enable  the  other 
ditches  to  carry  water  there  ? 

If  the  Park  ditch  was  one  of  a  system  of  ditches  by  which 
water  was  conveyed  from  Silver  Bow  creek  to  the  mines  of 
Butte  City,  and  if  this  ditch  was  necessary  to  the  successful 
working  of  this  system,  and  was  built  in  connection  with 
other  ditches  to  accomplish  this  purpose,  and  if  this  fabric 
of  ditches  was  known  as  the  Humphreys  and  Allison  ditches, 
or  as  the  Silver  Bow  Ditch  Company's  ditches,  and  each  of 
those  ditches  were  necessary  to  the  usefulness  of  the  others, 
and  the  destruction  of  one  would  have  rendered  the  whole 
of  no  value,  then  in  the  construction  and  interpretation  of  the 
words  of  the  grant  these  facts  should  have  been  shown  to 
the  court.  Those  things  are  certain  that  can  be  made  cer- 
tain, and  it  seems  to  us  that  the  language  of  the  deed,  which 
is  uncertain  in  Itself,  can  be  made  certain  by  the  aid  of  ex- 
trinsic evidence. 

What  ditches  are  known  as  the  Humphreys  and  Allison 
ditches  %    Was  and  is  the  Park  ditch  one  of  those  so  known 

■  

and  designated  1    What  relation  does  the  Park  ditch  sus- 
tain to  the  other  ditches  %    Did  the  Park  ditch  supply  the 
other  ditches  with  water,  and  were  the  others  rendered  valu 
able  thereby,  and  would  they  be  worthless  unless  fed  and 
supplied  by  the  Park  ditch  ? 
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In  order  to  work  oat  an  intelligent  and  Jnst  constr 
and  interpretation  of  the  words  of  the  grant,  all  these 
tions  should  have  been  answered.  The  court  will 
interpret  a  deed  as  to  compel  a  party  to  pay  a  large  b 
money  for  property .  that  is  worthless,  when,  by  arrii 
the  tme  meaning  of  the  parties  by  the  aid  of  surroi 
circumstances,  such  an  interpretation  might  be  giv 
applying  the  deed  to  its  proper  snbject-matter,  as 
liiake  the  property  eqnal  to  the  sum  paid.  If  the 
and  lower  ditches  were  valueless  without  the  Park 
and  all  three  were  known  as  the  Humphreys  and  I 
ditchest  then  we  mast  suppose  that  the  party  paying 
than  $6,600  for  the  Humphreys  and  Allison  ditches,  a 
party  receiving  that  sum  in  consideration  of  the  c< 
ance,  intended  to  convey  the  three  ditches  in  questii 
the  value  of  each  would  so  depend  upon  the  othe: 
make  the  three  one  property,  pue  subject-matter.  I 
only  intend  to  speak  of  the  competency  of  proving 
extrinsic  facte  in  aid  of  the  construction  to  be  given 
deed,  and  it  would  seem  that  the  language  of  the  c 
such  that  the  court  could  better  construe  and  interj 
meaning  by  putting  iteelf  in  the  place  of  the  partie 
judging  of  the  language  used  by  the  light  of  surroi 
circumstances. 

It  is  claimed  that,  by  the  terms  of  the  conveyam 
ditches  granted  must  carry  water  from  Silver  Bow  cr 
Butte  City,  and  that  the  grant  is  limited  by  these  wc 
the  upper  and  lower  ditehes,  and  that  the  Park  d 
thereby  excluded.  But  if  the  ditehes  so  carrying  wa 
supplied  by  the  Park  diteh,  and  this  diteh  is  absc 
necessary  to  produce  this  supply,  not  that  this  ditch  e 
contribntes  to  the  supply,  but  that  it  furnishes  the 
of  the  supply,  and  the  ditehes  conveyed  are  thereby 
valuable,  and  would  be  rendered  worthless,  if  this 
was  cut  off,  then  it  certeinly  would  become  importai 
the  court,  in  giving  a  construction  to  the  deed,  should 
tlipse  facts,  and  thereby  arrive  at  the  intention  of  the  f 
By  the  terms  of  the  grant  the  ditehes  conveyed  mial 
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this  result.    And  here 
to,  am 
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the  grant  is  worthless,  and  he  who  grants  a  ditch  i 
posed  to  grant  not  only  the  excavated  channel,  bat  a 
righta  to  the  water  by  which  it  is  supplied  and  mad< 
able.  And  if  this  supply  comes  front  a  second  dit< 
conreyauce  of  the  ditch  thus  BuppUed,  by  general 
would  carry  the  second  ditch  as  part  and  parcel 
first. 

3.  Does  the  excluded  testimoay  tend  to  show  th 
park  ditch  passed  as  a  paH  and  parcel  of  the  ^ 
matier  of  the  conveyance,  and  was  it  competent  fc 
purpose  t 

It  is  important  to  observe  the  distinction  betweei 
passes  as  au  appuTtenance  and  what  as  paH  a,nApa: 
the  subject-matter.  Things  equal  to  their  piincipal  i 
pass  as  appurtenant  to  it.  Things  corporeal  cannot  j 
appurtenant  to  things  corporeal,  a  ditch  to  a  ditch,  nc 
to  land.  But  it  frequently  happens  that  land  pae 
parcel  of  the  aubject-matter,  although  not  particularlj 
tioued  or  described  in  the  deed,  lu  order  that  it  ma 
pass,  it  must  be  necessary  to  the  enjoyment  of  that 
is  granted,  and  must  be  intended  to  pass  with  it,  anc 
be  used,  reputed  and  knovm  as  part  and  parcel  of  tht 
cipal  thing. 

The  conveyance  of  a  manor,  a  messuage,  or  farm,  1 
by  a  certain  name,  and  including  distinct  tenements, 
ings  or  fields,  which  have  been  used  with  the  principal 
and  reputed  parcel  of  it,  would  pass  under  the  general 
of  the  manor,  messuage  or  farm.  Orant  v.  Qhaae,  17 
446;  Taber  v.  Bradley,  18  N.  T.  112. 

By  the  grant  of  a  messuage,  or  house,  the  garde 
curtilage  pass.  Co.  Litt.  5.  If  a  man  grant  a  boilt 
salt,  the  land  passes.     Co.  Litt  4. 

In  the  case  of  Archer  v.  Bennett^  1  Lev.  131,  it  was 
by  special  verdict  that  A  beii^  seized  of  a  mill  anc 
at  the  end  of  the  close  wherein  the  mill  stood,  grants 
mill,  and  the  question  was  whether  the  kiln  passed, 
was  held  that  it  would  have  passed,  if  it  had  been 
that  the  kiln  had  been  necessary  to  the  mill. 
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So  the  grant  of  a  mill  carries  with  it  the  use  of  the  water 
by  which  it  is  worked,  the  flood  gates,  dam,  and  all  things 
necessary  for  its  use,  as  well  as  the  soil  and  freehold  of  the 
land  on  which  it  stands  and  over  which  it  projects,  and  such 
grant  may  embrace  land  adjoining  it  which  is  necessary  for 
its  use,  and  is  actually  used  with  the  mill.  The  adjacent 
land,  in  such  cases,  passes  as  parcel  of  the  principal  thing 
granted.  2  Washb.  on  Real  Prop.  623  ;  Blake  v.  Olark^  6 
Me.  486;  ^arlmsh  v.  Larnbardj  13  Mete.  109;  Shepp. 
Touchst.  89. 

So,  it  seems  that  lands  under  certain  circumstances  pass  as 
parcels  of  the  subject-matter,  when  not  named  or  described 
in  the  deed.  And  if  the  grant  of  a  mill  carries  with  it  the 
water  by  which  it  is  worked,  the  dam,  flood-gates,  races,  as 
well  as  the  soil  upon  which  it  stands,  and  adjacent  lands  for 
lumber  yards,  etc.,  and  if  the  grant  of  a  farm,  known  by  a 
particular  name,  carries  with  it  buildings  and  fields,  which 
have  been  used  with  the  principal  thing,  and  if  the  grant 
of  a  house  carries  with  it  the  land  upon  which  it  stands, 
together  with  the  curtilage  and  garden,  before  these  things 
can  pass  as  part  of  the  principal  thing,  or  as  parcel  of  the 
subject  matter,  it  becomes  necessary  that  extrinsic  evidence 
should  point  out  the  relation  the  parcel  sustains  to  the  sub- 
ject-matter. Without  the  aid  of  such  evidence,  the  words 
of  the  grant  must  govern,  and,  thereby,  the  object  of  the 
conveyance  be  defeated.  Extrinsic  evidence  must  point 
out  the  parcel,  show  its  relation  to  the  principal  thing,  and 
show  it  necessary  to  the  enjoyment  of  the  thing  granted. 
We  must  inquire  what  has  been  ti^ed  with  the  principal 
thing,  and  what  has  been  reputed  and  known  as  parcel  of 
it,  and  for  this  purpose  and  for  the  purpose  of  learning  the 
extent  of  the  grant,  and  to  apply  the  deed  to  its  proper 
subject-matter,  extrinsic  evidence  is  competent 

The  Park  ditoh  may  be  a  parcel  of  the  Humphreys  and 
Allison  ditches,  or  it  may  not.  That  depends  upon  the  re- 
lation it  sustains  to  those  ditches.  If  it  stands  in  the  same 
relation  to  the  upper  and  lower  ditches,  as  a  mill-race  does 
to  a  mill,  that  is,  if  it  is  necessary  to  the  use  and  enjoyment 
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of  those  ditches,  and  they  would  be  worthless  withe 
and  if  it  was  generally  reputed  and  known  as  one 
Hamphreys  and  Alliaoa  ditches,  the  ait  is  corered 
words  of  the  grant,  and  passes  by  the  deed. 

The  reason  why  things  pass  as  parcel  of  the  pri 
thing,  although  not  named  in  the  deed,  is  becaose  th 
Tiecessary  to  the  uae  and  enjoyment  of  the  thing  gr 
and  because  parties  may  be  supposed  to  intend  to 
these  grants  beneficiat  and  useful.  Extrinsic  evide 
competent  to  apply  the  description  in  the  deed  to  its  ] 
subject-matter,  and  to  show  the  extent  of  the  grant,  by 
ing  what  is  necessary  to  the  enjoyment  thereof,  as  by  ab 
that  a  separate  field  belongs  with  the  farm,  or  that  a 
right  belongs  to  a  mill,  and  so  for  the  same  reason  a 
the  same  purpose,  it  may  be  shown  that  the  Park  d 
one  of  the  Humphreys  and  Allison  ditches,  and  that  w 
the  Park  ditch,  the  granted  ditches  would  be  of  no 

We,  therefore,  think  the  evidence  offered,  showii 
relation  of  the  Piwk  ditch  to  the  upper  and  lower  d 
and  showing  that  the  three  ditches  were  known  as  the 
phreys  and  Allison  ditches,  was  competent  evidence 
the  court  in  giving  the  proper  construction  to  the  Ian 
of  the  deed. 

With  all  the  testimony  before  it,  the  court  may  ar 
the  same  conclusion  as  without  it,  but  with  this  w( 
nothing  to  do,  and  we  only  speak  of  the  right  to  Inti 
evidence  in  aid  of  the  interpretation  of  the  language 
and  we  have  no  doubt  of  the  materiality  of  the  test 
offered  for  this  purpose. 

Judffmeni  rener 

MURPHT,  J.,  concurred. 

Knowles,  J.,  dissenting.  I  fully  ooncnr  in  that  p 
of  the  opinion  of  the  court  in  this  case  upon  the  poll 
the  Park  ditch  cannot  be  considered  as  an  appurtena 
the  Humphreys  and  Allison  ditches,  carrying  wate: 
Silver  Bow  creek  to  Butte  City  and  the  placer  mines  i 
vicinity.    But  I  entirely  dissent  from  that  portion  c 
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opinion  that  holds  that,  by  any  construction  of  the  deed 
from  the  Humphreys  to  R.  W.  Donnell  &  Co.,  the  Park  ditch 
can  be  embraced  therein  and  treated  as  part  of  the  subject- 
matter  of  that  conveyance.  The  description  of  the  property 
conveyed  by  that  deed  is  set  forth  in  the  following  language : 
"  The  ditches  known  as  the  Silver  Bow  Company's  ditches, 
said  ditches  conveying  water  from  Silver  Bow  creek  to  Butte 
City,  and  the  placer  mines  in  that  vicinity,  and  more  par- 
ticularly known  as  the  Humphreys  and  Allison  ditches.'' 

The  Park  ditch,  as  appears  by  the  record,  conveys  water 
from  the  eastern  side  of  the  main  ridge  of  the  Rocky  Moun- 
tains to  the  western  side,  and  usually  discharged  its  waters 
into  Silver  Bow  creek,  some  distance  above  the  head  of  the 
Humphreys  and  Allison  ditches,  carrying  water  to  Butte  City. 

The  Park  ditch,  it  appears,  was  also  known  by  that 
name,  although  it  was  classed  as  one  of  the  Humphreys  and 
Allison  ditches,  or  as  one  of  the  Silver  Bow  Company's 
-ditches,  Humphreys  and  Allison  being  the  persons  who  com- 
posed that  company. 

The  words  of  general  description  in  the  deed  referred  to, 
were  *'The  Silver  Bow  Company's  Ditches"  and  the 
"Humphreys  and  Allison  Ditches." 

These  general  words  of  description,  however,  I  hold,  were 
limited  by  those  of  the  particular  description,  and  these 
were  ''carrying  water  from  Silver  Bow  creek  to  Butte  City, 
and  the  placer  mines  in  that  vicinity."  The  particular 
description  in  a  deed  always  controls  and  limits  the  words 
of  general  description. 

Now,  if  testimony  can  so  aid  a  court  that,  in  the  construc- 
tion of  that  deed,  it  can  make  the  Park  ditch,  carrying  water 
from  Boulder  creek,  on  the  east  side  of  the  Rocky  Moim- 
tains,  to  Silver  Bow  creek,  on  the  western  side  of  the  Rocky 
Mountains,  and  longer  than  either  of  the  other  ditches,  one 
of  the  Silver  Bow  Company' s  ditches,  carrying  water  from 
Silver  Bow  creek,  which  is  entirely  on  the  west  side  of  the 
Rocky  Mountains,  to  Butte  City,  and  the  placer  mines  in 
that  vicinity,  then  a  court,  aided  by  testimony,  can  do  more 
than  any  other  human  power. 
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of  those  ditches,  and  they  would  be  worthless  without  it^ 
aud  if  it  was  generally  reputed  and  known  as  one  of  the 
Humphreys  and  Allison  ditches,  the  nit  is  covered  by  the 
words  of  the  grant,  and  passes  by  the  deed. 

The  reason  why  things  pass  as  parcel  of  the  principal 
thing,  although  not  named  in  the  deed,  is  because  they  are 
necessary  to  the  use  and  efn^oyment  of  the  thing  granted, 
and  because  parties  may  be  supposed  to  intend  to  make 
these  grants  beneficial  and  useful.  Extrinsic  evidence  ia 
competent  to  apply  the  description  in  the  deed  to  its  proper 
subject-matter,  and  to  show  the  extent  of  the  grants  by  show- 
ing what  is  necessary  to  the  enjoyment  thereof,  as  by  showing 
that  a  separate  field  belongs  with  the  farm,  or  that  a  water- 
right  belongs  to  a  mill,  and  so  for  the  same  reason  and  for 
the  same  purpose,  it  may  be  shown  that  the  Park  ditch  is 
one  of  the  Humphreys  and  Allison  ditches,  and  that  without 
the  Park  ditch,  the  granted  ditches  would  be  of  no  value. 

We,  therefore,  think  the  evidence  offered,  showing  the 
relation  of  the  Park  ditch  to  the  upper  and  lower  ditches, 
and  showing  that  the  three  ditches  were  known  as  the  Hum- 
phreys and  Allison  ditches,  was  compet/ent  evidence  to  aid 
the  cpurt  in  giving  the  proper  construction  to  the  language 
of  the  deed. 

With  all  the  testimony  before  it,  the  court  may  arrive  at 
the  same  conclusion  as  without  it,  but  with  this  we  have 
nothing  to  do,  and  we  only  speak  of  the  right  to  introduce 
evidence  in  aid  of  the  interpretation  of  the  language  used^ 
and  we  have  no  doubt  of  the  materiality  of  the  testimony 
offered  for  this  purpose. 

JvdgTnent  reversed. 

Murphy,  J.,  concurred. 

Knowles,  J.,  dissenting.  I  fully  concur  in  that  portion 
of  the  opinion  of  the  court  in  this  case  upon  the  point  that 
the  Park  ditch  cannot  be  considered  as  an  appurtenance  to 
the  Humphreys  and  Allison  ditches,  carrying  water  from 
Silver  Bow  creek  to  Butte  City  and  the  placer  mines  in  that 
vicinity.    But  I  entirely  dissent  from  that  portion  of  that 
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opinion  that  holds  that,  by  any  construction  of  the  deed 
from  the  Humphreys  to  R.  W.  Donnell  &  Co.,  the  Park  ditch 
can  be  embraced  therein  and  treated  as  part  of  the  subject- 
matter  of  that  conveyance.  The  description  of  the  property 
conveyed  by  that  deed  is  set  forth  in  the  following  language : 
"  The  ditches  known  as  the  Silver  Bow  Company's  ditches, 
said  ditches  conveying  water  from  Silver  Bow  creek  to  Butte 
City,  and  the  placer  mines  in  that  vicinity,  and  more  par- 
ticularly known  as  the  Humphreys  and  Allison  ditches." 

The  Park  ditch,  as  appears  by  the  record,  conveys  water 
from  the  eastern  side  of  the  main  ridge  of  the  Rocky  Moun- 
tains to  the  western  side,  and  usually  discharged  its  waters 
into  Silver  Bow  creek,  some  distance  above  the  head  of  the 
Humphreys  and  Allison  ditches,  carrying  water  to  Butte  City. 

The  Park  ditch,  it  appears,  was  also  known  by  that 
name,  although  it  was  classed  as  one  of  the  Humphreys  and 
Allison  ditches,  or  as  one  of  the  Silver  Bow  Company's 
ditches,  Humphreys  and  Allison  being  the  persons  who  com- 
posed that  company. 

The  words  of  general  description  in  the  deed  referred  to, 
were  "The  Silver  Bow  Company's  Ditches"  and  the 
"Humphreys  and  Allison  Ditches." 

These  general  words  of  description,  however,  I  hold,  were 
limited  by  those  of  the  particular  description,  and  these 
were  "carrying  water  from  Silver  Bow  creek  to  Butte  City, 
and  the  placer  mines  in  that  vicinity."  The  particular 
description  in  a  deed  always  controls  and  limits  the  words 
of  general  description. 

Now,  if  testimony  can  so  aid  a  court  that,  in  the  construc- 
tion of  that  deed,  it  can  make  the  Park  ditch,  carrying  water 
from  Boulder  creek,  on  the  east  side  of  the  Rocky  Moun- 
tains, to  Silver  Bow  creek,  on  the  western  side  of  the  Rocky 
Mountains,  and  longer  than  either  of  the  other  ditches,  one 
of  the  Silver  Bow  Company' s  ditches,  carrying  water  from 
Silver  Bow  creek,  which  is  entirely  on  the  west  side  of  tlie 
Rocky  Mountains,  to  Butte  City,  and  the  placer  mines  in 
that  vicinity,  then  a  court,  aided  by  testimony,  can  do  more 
than  any  other  human  power. 
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the  work  described  in  it,  prior  to  any  interraedii 
plaintiffs,  or  their  predeceBsors,  may  have  acquin 
water  in  controversy  in  order  to  affect  the  plain 
Buch  notice. 

If  the  jury  believe,  ft-om  the  evidence,  that  pla 
their  predecessors  in  interest,  were  not  notified  o 
fendanta'  intention  to  carry  the  water  in  controver 
the  natural  channel  of  the  stream  to  some  point  de 
.  and  that  the  defendants  had  done  no  act  sufficieu 
cate  to  a  reasonable  person  such  intention,  and 
plaintiffs,  or  their  predecessors  in  intfirest,  took  up  s 
after  it  was  returned  to  McClellan  gulch,  and  cat 
conveyed  the  same  in  and  upon  their  ranches  for  e 
fol  purpose,  then  said  defendants  have  no  right  1 
to  so  change  or  divert  said  water  as  to  deprive  the 
-of  the  use  thereof. 

If  the  jury  do  not  believe,  from  the  evidence,  thi 
fendanta  did  such  acta  as  would  convey  to  a  n 
person  a  notice  of  their  intention  to  convey  the  ■ 
McClellan  gulch  to  such  point  as  would  not  reach  ] 
ditch,  then  it  devolves  upon  said  defendants  to 
actual  notice  to  said  plaintiffs  of  their  intention  bq 
the  same,  prior  to  plaintiffs'  appropriation. 

If  the  jury  believe,  from  the  evidence,  that  the  d< 
conveyed  the  water  in  controversy  to  what  is  i 
Union  Bar  or  McClellan  gulch,  and  pertnitted  tht 
flow  back  into  said  gulch  without  giving  the  pla 
their  predecessors  in  interest,  any  notice  of  their 
to  carry  it  elsewhere,  ^nd  that  their  acta  and  work 
indicate  to  a  reasonable  person  an  intention  to  can 
where,  and  that  said  plaintiff^,  or  their  predecess 
tereat,  before  such  notice  or  acts,  appropriated  i 
possession  of  the  waters  so  returned  to  said  It 
gulch,  then  defendants  have  no  right  thereafter 
said  waters  from  plaintiffs. 

If  a  person  appropriates  water  to  be  used  at  a  p 
point,  and  there  uses  it,  and  then  permits  it  to  t! 
into  its  natural  channel  and  go  on  down  its  ac( 
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course,  persons  below  may  appropriate  the  same  so  as  to 
make  it  a  vested  right,  and  no  subsequent  change  of  the 
prior  appropriation  can  be  made  so  as  to  deprive  such  ap- 
propriators  of  the  use  of  such  water. 

*If  the  jury  believe,  from  the  evidence,  that  the  defendants 
had  no  ditch,  or  survey  for  a  ditch  to  the  stream  of  water 
in  dispute,  and  also  that  they  had  no  notice  or  marks  upon 
said  stream  indicating  an  intention  to  appropriate  it  anc! 
carry  it  to  a  point  where  it  would  not  flow  back  into  the 
natural  channel  of  said  stream  above  the  point  of  plaintiff's 
appropriation,  at  the  time  plaintiffs'  predecessors  in  interest 
made  the  appropriation  of  said  water,  then  you  will  find  for 
the  plaintiffs  in  the  number  of  inches  they  are  entitled  to, 
and  such  damages  as  they  have  proven  they  have  sustained, 
not  exceeding  the  sum  of  $5,000." 
The  other  facts  appear  in  the  opinion. 

W.  P.  Sakdkes,  W.  E,  Cullbk  and  Gt.  Gt.  Symes,  for  ap- 
pellants. 

The  prior  appropriator  and  owner  of  a  ditch  has  the  ex- 
clusive control  and  right  of  enjoyment  of  the  water  diverted 
therein ;  and  he  may  change  the  place  of  use  at  pleasure 
without  forfeiting  the  right.  Mderis  v.  Bicknell^  7  Cal.  261 ; 
He  can  change  the  use  of  same.    Davis  v.  OaJ^ej  32  Cal.  26. 

Appropriation  and  use  and-nonuse  are  the  tests  of  right, 
and  place  and  character  are  not.  After  appropriation  a 
party  is  entitled  to  use  the  amount  appropriated  at  any 
place  where  he  may  convey  it  for  a  useful  purpose.  Davis 
V.  Odle,  32  Cal.  34 ;  Weaver  v.  Bwreka  L.  Qo.,  16  id.  273 ; 
Kidd  V.  Laird^  id.- 161. 

A  x)arty  cannot  acquire  rights  to  waste  water  as  against 
the  first  user.  He  may  make  use  of  the  water,  but  the  first 
appropriator  can  assume  possession  of  same  at  any  time. 
Doughty  v.  Oreary,  30  Cal.  290. 

Survey  of  ground,  planting  stakes,  giving  notice  and  con- 
tinually working  on  the  ditch  are  possession,  and  when  the 
ditch  is  oompleted  the  appropriation  relates  back  to  the  date 
of  commencement.     Conger  v.  Weaver^  6  Cal.  648  ;  Kim* 

ball  V.  Oemlieart^  12  id.  27. 
Vol.  1  —  68. 


538  WooLMAN  V.  Garbingeb.  [Aug.  T., 

Appellants  put  up  notice  claiming  one  thousand  inches 
of  water  for  mining  purposes  and  recorded  it  with  county 
recorder,  and  worked  on  their  ditch  until  completion. 
Where  did  respondents  acquire  any  right  to  use  any  por- 
tion of  the  one  thousand  inches  ? 

The  court  erred  in  its  instructions,  which  were  to  the  effect 
that  when  water  is  appropriated  for  mining  purposes  and 
used  at  one  place,  it  cannot  be  conveyed  to  another  place 
if  some  person  has  been  using  the  waste  water  from  the 
mining  operations.  The  authorities  already  cited  show  that 
this  was  error. 

The  court  also  erred  in  its  instruction,  requiring  the  prior 
appropriator  to  give  notice  to  the  party  using  waste  water 
that  he  could  not  always  use  it. 

The  proceedings  in  this  case  are  irregular.  The  complaint 
consolidates  actions  at" law  and  in  equity,  and  asks  for  dam- 
ages and  an  injunction.  The  judgment  is  for  damages  and  a 
perpetual  injunction,  and  is  founded  on  the  verdict  of  a  jury. 
Kleinschmidt  v.  Dunphf/y  11  Wall.  (XJ.  S.)  610 ;  Orchard 
v.  Budges,  1  Wall.  (U.  S.)  76 ;  Benner  v.  Porter ^  9  How.  242 ; 
Noonan  v.  Lee,  2  Black,  499.  This  suit  was  commenced  on 
the  common-law  side  of  the  court  for  damages,  and  there 
was  no  jurisdiction  to  grant  equitable  relief.  The  action 
was  tried  by  a  jury  and  an  injunction  was  granted  in  effect 
by  the  jury.  The  case  should  be  reversed  for  these  irregu- 
larities. Lyon  V.  Woodman,  3d  Dist.  Utah ;  ^erm  v. 
Bolme,  21  How.  (XJ.  S.)  481. 

Shober  &  LowRY  and  E.  W.  Toolb,  for  respondents. 

The  case  was  tried  as  requested  by  all  parties.  Instruc- 
tions were  given  by  the  court  at  the  instance  of  appellants  as 
well  as  respondents.  No  objection  was  taken  by  appellants 
to  the  manner  and  form  of  the  action,  or  the  manner  and 
form  of  the  trial.  The  case  was  tried  as  authori2&ed  by  the 
Practice  Act. 

The  only  questions  presented  by  the  record  are  these: 
Do  the  general  verdict  and  special  findings  sustain  the  judg 
ment?    Did  the  court  err  in  giving  or  refusing  instructions 
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to  the  jury  ?  The  judgment  is  correct.  The  instructions 
cover  every  material  proposition. 

The  extent  of  the  rights  acquired  by  respondent,  to  which 
subsequently  acquired  rights  must  be  subordinate,  was  one 
of  fact  for  the  jury.  Nevada   W.  Co.  v.  Powell^  34  Cal.  109. 

When  a  right  has  vested  in  the  subsequent  appropriator, 
the  prior  appropriator  cannot  extend  his  claim,  or  change 
the  means  of  his  appropriation  to  the  prejudice  of  the 
second  appropriator.  Aug.  on  Water-courses,  237 ;  Butte 
O.  &  D.  Co.  V.  Vaughn,  11  Cal.  153 ;  Kidd  v.  Laird,  16  id. 
161 ;  Kimball  v.  Gearheart,  12  id.  27 ;  Butte  T.  M.  Co.  v. 
Morgan,  19  id.  616 ;  Hill  v.  Smith,  27  id.  476  ;  McDonald 
V.  Askew,  29  id.  290 ;  Nevada  W,  Go.  v.  Powell,  34  id.  109. 

Appellants  cannot  raise  the  question  of  the  improper 
blending  of  actions  in  this  court  for  the  first  time.  The  legal 
rights  were  determined  by  the  jury.  The  decree  and  injunc- 
Hon  emanate  from  the  court.  TooTnbs  v.  HornhucJcle,  arUe, 
p.  286. 

Murphy,  J.  This  is  an  appeal  from  the  judgment-roll, 
in  an  action  for  damages,  for  the  diversion  of  water,  and  for 
^n  ii^ unction,  united  in  the  same  complaint,  tried  to  a  jury, 
■and  judgment  for  damages  and  a  perpetual  injunction. 

The  jury  returned  a  general  verdict  for  $250  damages,  in 
favor  of  the  plaintiff,  and,  also,  findings  on  the  special 
issues  submitted. 

Thereupon,  both  parties  filed  motions — the  plaintiffs  for 
judgment  and  decree,  and  the  defendants  to  set  aside  the 
general  verdict,  and  for  judgment  upon  the  special  findings. 

Both  motions  Ay  ere  heard  together,  and  the  defendants' 
overruled,  and  the  plaintiffs'  sustained,  and,  accordingly, 
judgment  based  upon  the  general  verdict  for  $260  damages 
rendered,  and  a  decree,  based  upon  the  pleadings,  general 
verdict  and  special  findings,  for  perpetual  injunction  entered, 
in  favor  of  the  plaintiffs  and  against  the  defendants. 

To  this  action  of  the  court,  as  also  to  the  ruling  out  ot 
certain  testimony,  and  the  refusal  and  giving  certain  instruc< 
tion  to  the  jury,  defendants,  by  counsel,  excepted  and  ap- 
pealed to  this  court. 
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The  first  inquiry  that  naturally  and  properly  arisen 
here  is,  as  to  the  regularity  and  legality  of  the  proceed* 
ings  in  the  court  below,  and  involves  the  question  of  joriB- 
diction. 

The  proposition,  that  law  and  equity  cannot  be  blended 
in  the  same  suit  or  action,  under  our  organic  act,  waa  elabo- 
rately discussed  and  definitely  settled  in  the  case  of  OaUa- 
gher  et  cd.  v.  Bdsey  et  al.^  by  this  court,  at  its  January 
term,  1872. 

Upon  the  strength  of  that  decision  and  the  authorities 
upon  which  it  is  based,  and  the  general  principles  of  law 
governing,  we  hold : 

1.  That  the  organic  act,  in  clothing  the  supreme  and  dis- 
trict courts  of  the  Territory  with  both  common-law  and 
chancery  jurisdiction,  confers  them  as  separate  powers  and 
distinct  jurisdictions. 

2.  That  in  judicial  proceedings  in  pursuance  thereof,  the 
weU-known  and  recognized  distinctions  between  law  and 
equity  must  be  maintained,  and  the  peculiar  and  character- 
istic features  of  these  different  jurisdictions  preserved,  and 
they  exercised  separately  and  not  together. 

3.  That  it  is  within  the  province  of  the  local  statute  to 
regulate  or  limit  and  control  the  forms  off  proceedings,  in 
actions  at  law  and  suits  in  equity,  but  not  within  the  scope 
of  its  authority  to  destroy  or  blend  together,  in  the  same  pro- 
ceeding, the  two  jurisdictions. 

4.  That  actions  at  law,  where  legal  remedy  is  demanded^ 
must  be  tried  as  at  law,  and  the  judgment  based  upon  the 
verdict  of  a  jury,  or  the  findings  of  the  court  sitting  in  the 
capacity  of  a  jury. 

5.  That  suits  in  equity,  where  equitable  relief  is  prayed^ 
or  where  an  equitable  defense  is  set  up  to  a  claim  at  law 
must  be  tried  as  in  a  court  of  chancery,  and  the  decree 
emanate  from  the  judge  sitting  as  a  chancellor. 

In  the  case  at  bar  both  legal  and  equitable  relief  is  sought* 
and  both  the  law  and  chancery  powers  of  the  court  are  in- 
voked. 
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In  the  same  complaint  both  damages  at  law  and  an  in- 
junction enjoining  in  equity  are  asked. 

While  it  purports  to  be  an  action  brought  on  the  law  side 
of  the  court  for  damages,  yet  it  seeks  relief  hy  restraint  on 
the  equity  or  chancery  side  also. 

And  in  this  condition  it  was  tried  to  a  jury  as  at  law,  and 
a  judgment  rendered  upon  the^  general  verdict  of  a  jury,  for 
$250  damages  for  the  plaintiffs,  and,  at  the  same  time  and 
in  the  same  connection,  a  decree  entered  perpetually  enjoin- 
ing and  restraining  the  defendants. 

The  court  could  only  consistently  and  lawfully  exercise 
but  one  of  these  separate  functions  or  distinct  jurisdictions 
in  the  same  proceeding,  and  that  only  when  properly  in- 
voked. 

The  proceedings  are  neither  in  conformity  to  the  estab- 
lished principles  and  rules  governing  in  law  or  in  equity, 
but  seem  to  partake  of  the  nature  of  both,  and  are  irregular 
and  illegal  throughout. 

And  for  these  reasons,  if  there  were  no  others,  the  case 
will  have  to  be  reversed. 

And  here  the  matter  might  rest  were  it  not  for  the  fact 
that  another  and  very  important  qaestion  presents  itself, 
which  it  is  considered  advisable  to  notice  in  this  connection. 

It  relates  to  the  effect  on  the  right  of  the  appropriator  of 
water  of  a  change  in  the  place  of  use  of  the  water  appro 
priated. 

Prom  the  record  it  appears  that  on  the  4th  of  June,  1866, 
the  defendants  and  their  predecessors  in  interest,  by  means 
of  a  dam,  ditch  and  a  posted  notice  at  the  point  of  appro- 
priation, and  about  four  miles  above  the  mouth  of  the  creek, 
did  appropriate  one  thousand  inches  of  the  water  of  Mc- 
Clelland creek,  in  Jefferson  county,  Montana  Territory,  for 
mining  purposes. 

And  it  also  appears,  that  afterward,  in  September  of  the 
same  year,  plaintiffs,  by  means  of  a  dam  and  ditch,  about 
a  mile  below  the  point  of  defendants'  appropriation,  did 
likewise  appropriate  two  hundred  Inches  of  the  water  of 
said  creek. 
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And  it  further  appears  that  defendants,  by  means  of  their 
said  ditch,  from  the  80th  day  of  June  to  the  4th  day  of 
July,  1870,  did  divert  the  water  of  the  creek  aforesaid  fipom 
the  head  of  and  away  from  the  plaintiffs'  ditch. 

And  of  these  facts  there  is  no  controversy,  and  upon  the 
appropriations,  as  above  stated,  the  parties  base  their  respect- 
ive claims. 

The  record  also  shows  that  "  there  was  no  proof  intro- 
daced  tending  to  show,"  "nor"  that  "it  was  claimed  on 
the  trial  that  either  right  of  either  party  had  been  aban- 
doned." And  farther,  that  "it  was  proven  and  conceded 
that  the  defendants'  appropriation  of  the  water  was  prior^ 
in  point  of  time,  to  the  plaintiffs',  to  the  extent  of  one  thou- 
sand inches ;  but  the  plaintiff^  claimed  that,  as  they,  the  de- 
fendants and  grantors,  had  not  carried  the  water  away,  or 
given  notice  of  their  intent  to  carry  it  away  from  the  head 
of  plaintiffs'  ditch,  until  after  plaintiffs'  grantors'  appropri- 
ation, that,  therefore,  they  could  not  thereafter  do  so." 

.  And  this  is  the  proposition  upon  which  the  plaintiffs  rested 
their  case,  and  which  we  propose  to  briefly  consider  for  the 
purpose,  if  possible,  of  settling  the  law  in  that  regard  so  &r 
as  this  Territory  is  concerned. 

The  case  seems  to  have  been  tried  and  determined  upon 
the  theory  that  the  water  was  not  carried  away  from  the 
point  where  the  plaintiffs'  ditch  tapped  the  stream,  or  that 
there  was  no  actual  notice  brought  home  to  plaintiffs  of  such 
intention  to  carry  it  away  before  their  subsequent  appro- 
priation. 

The  facts  are,  water  was  not  carried  away  till  after  the 
dam  and  ditch  of  plaintiffs  were  constructed,  nor  does  it 
appear  that  any  notice,  other  than  that  of  the  general  ap- 
propriation for  mining  purposes,  was  eyen  given,  except  it 
be  such  as  the  acts  of  the  defendants  themselves  might  have 
indicated  to  the  mind  of  a  reasonable  person.  And  it  is 
not  claimed  that  they  did  not  follow  up  the  construction  of 
their  ditch  with  proper  diligence. 

We  are  constrained  to  believe  that  all  this  was  not  neces- 
sary, and  that  the  defendants  had  the  right,  under  the  cir 
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ouinstanoes,  to  change  the  place  of  use  and  divert  the  water 
to  any  other  point,  to  the  extent  of  their  appropriation. 

In  the  case  of  Maeris  v.  BicJcnelly  7  Cal.  261,  the  court 
said:  ^^The  next  question  which  arises  in  this  case  is, 
whether  a  party  who  makes  a  prior  appropriation  of  water 
can  change  the  place  of  its  use  without  losing  that  priority^ 
as  against  those  wjiose  rights  have  attached  before  the 
change.  This  question,  we  think,  can  admit  of  but  one 
answer.  It  would  seem  clear  that  the  mere  change  in  the 
tcse  of  water  from  one  raining  locality  to  another,  by  the^ 
extension  of  the  ditch,  or  by  the  construction  of  branches 
of  the  same  ditch,  would  by  no  means  affect  the  right  of  the 
party.  It  would  destroy  the  utility  of  such  works  were 
any  other  rule  adopted." 

And  in  the  case  of  Davis  v.  Oale,  32  Cal.  26,  this  rule  is- 
not  only  confirmed,  but  the  court  goes  still  further  and  lays 
down  another  equally  wise  and  important  rule,  that  a  prior 
appropriator  may  even  change  the  use  for  which  he  first 
appropriated  the  water  without  losing  his  right  of  priority, 
as  against  a  party  whose  subsequent  appropriation  was 
made  before  the  change  took  place. 

In  the  language  of  the  learned  judge  who  delivered  the 
opinion  of  the  court  in  that  case,  "a  party  acquires  a  right 
to  a  given  quantity  of  water  by  appropriation  and  use,  and 
he  loses  that  right  by  nonuse  or  abandonment.  Appropri- 
ation, use  and  nonuse  are  the  tests  of  his  right,  and  place 
of  use  and  character  of  use  are  not.  When  he  has  made 
his  appropriation  he  becomes  entitled  to  the  use  of  the 
quantity  which  he  has  appropriated  at  any  place  where  he 
may  choose  to  convey  it,  and  for  any  usrfid  and  ben^dal 
purpose  to  which  he  may  choose  to  apply  it.  Any  other 
rule  would  lead  to  endless  complications  and  most  materi- 
ally impair  the  value  of  water  rights  and  privileges. 

^  Thus,  a  party  may  appropriate  water,  in  the  first  instance,, 
for  the  purpose  of  placer  mining,  and  when  his  ground  is 
worked  out,  or  he  finds  it  will  not  pay,  or  that  ground  fur- 
ther on  is  better,  he  may  leave  the  former  and  carry  the 
•wat^r  to  the  latter  without  losing  his  priority. 
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"  Or  he  may  find  paying  quartz,  and  change  the  use  of  hia 
water  from  flumiug  or  sluicing  into  a  motive  power  for 
crushing  his  quartz,  without  forfeiting  his  prior  right. 

"  And  so  he  may  in  the  first  place  tap  a  stream  for  the  pur- 
pose of  running  a  saw-mill,  and  after  the  timber  is  ex- 
hausted, or  he  finds  that  a  grist  or  any  other  kind  of  a  mill 
will  be  more  profitable,  he  may  change  the  use  from  one 
purpose  to  the  other  and  to  a  difi\?rent  point,  if  necessary, 
without  surrendering  or  impairing  his  right  of  priority. 

"  These  water  rights  are  frequently  secured  by  and  attended 
with  the  expenditure  of  large  sums  of  money,  and  to  limit 
them  to  the  particular  place  or  the  special  purpose  in  view 
of  which  they  were  first  sought  and  acquired,  by  such  a 
harsh  and  arbitrary  rule  of  law,  would  be  manifestly  unjust 
and  seriously  deleterious  in  its  results,  and  greatly  em- 
barrass and  retard  the  development  of  the  resources  of  the 
country." 

We  agree  with  the  view  expressed  in  the  case  of  The 
Union  Water  Company  v.  Grary^  25  Cal.  509,  that  the  right 
of  the  first  appropriator  may  be  lost  in  whole  or  in  part  by 
adverse  possession,  under  the  statute  of  limitations.  But  in 
this  case  no  adverse  possession  is  contended  for  nor  is  the 
statute  of  limitations  pleaded  or  relied  upon  by  the  plain- 
tifl^s. 

And  from  the  record  it  appears  that  the  defendants  pur- 
sued the  work  on  their  ditch,  which  is  some  twenty-seven 
miles  long  and  cost  about  $50,000,  with  such  reasonable  dili- 
gence as  would  undoubtedly  make  the  appropriation  data 
and  relate  back  to  the  commencement  of  the  same^  even 
were  abandonment  claimed  and  insisted  upon. 

The  notices  posted  on  the  stream,  of  the  appropriation 
of  so  much  water  for  general  mining  purposes,  and  the  im- 
mediate entering  upon  the  continued  prosecution  of  the 
construction  of  the  dam  and  ditch,  and  its  extension  or 
branches,  were  sulSBicient  to  put  the  plaintiffs  on  their  guard 
and  to  apprise  them  of  the  prior  appropriation  of  the  de- 
fendants and  of  their  superior  rights  in  the  premises.  And 
from  these  facts  they  were  bound  to  take  and  were  charged 
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with  notice  of  the  defendants'  prior  appropriation,  and  if 
they  then  proceeded  it  was  at  their  own  option  and  peril. 

Nor  were  the  defendants  required  to  take  notice  of  any 
subsequent  appropriation  by  the  plaintiffs,  nor  to  give 
notice  that  they  intended  to  ledaim  the  waste  water  from 
their  mining  operations,  and  that  plaintiffs  could  not  always 
use  the  same. 

The  plaintiffs  could  acquire  no  other  than  a  mere  privi* 
lege  or  right  to  the  use  of  the  waste  water,  or  at  most,  but 
a  seoonduy  and  subordinate  right  to  that  of  the  first  appro- 
priators,  and  only  such  as  was  liable  to  be  determined  by 
their  action  at  any  time,  unless  the  water  had  been  turned 
back  into  the  original  channel  after  it  had  been  used  and 
answered  the  purposes  of  the  first  appropriators,  without 
any  intention  of  recapture,  and  thereby  hecB,mejmblice  Juris 
and  subject  to  appropriation  by  any  one,  which  does  not 
appear  from  the  record  ;  but  clearly  the  contrary  it  shows, 
and  was  claimed  on  the  trial  and  proof  offered  to  that  effect. 

The  case  is  recerssd  and  remmided. 


Qbibwojj},  respondent,  v.  Bolsy  et  aL,  appellanta. 

PBAOnoa— •tatemafit  on  motion  for  new  trial— portioutar  errors.  Under 
tUml06  of  the  OItH  Praotloe  Act,  tbe  statemeut  on  the  motion  for  a  new 
trial  mnit  epeoiiy  the  particolan  in  which  the  evidence  is  insuffloient,  and 
a  apeoiiloation  that  **  the  eridenoe  in  this  ease  does  not  Justify  the  verdict," 
is  too  general  and  unoertain  and  will  not  be  reviewed  hy  this  court. 

Pbaotiob  on  affkal— presumption— new  trial— noHoe—spedificaUons.  In 
the  ahaenoe  of  any  objection  this  court  wlU  presume  that  a  notice  of  ttM 
motion  for  anew  trial  was  given,  although  it  does  not  appear  in  the  record, 
and  tliat  the  specifications  of  this  notice  are  contained  in  the  motion  for  a 
new  trial. 

PBAonos— statemeni—motton/orneir  trioL  The  specifications  of  error  form 
a  part  of  the  statement,  but  they  are  separate  and  distinct  from  the  motion 
for  a  new  trial. 

nuLcnon— tonsidenition  of  exceptions.  This  court  will  not  oonsidv*  excep- 
tions that  were  not  taken  at  the  proper  time  and  duly  served.  . 

PMAfonam—  exceptions  —  instrwAions,  Exceptions  to  the  charge  of  |he  oonri 
must  be  made  to  a  specified  portion  thereof,  before  the  case  is  flnaUj  soIk 
mltted  to  the  Juiy. 

Vol.  L  —  69. 
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PBAcriOB—wrcWc*— CO uJlfcttiH;  evidence— pr^udloe.  A  verdict  will  not  be 
disturbed  that  U  fairlr  ■ustalned  hj  anj  testimonj,  although  the  weight  of 
evidenoe  \b  against  it,  onlew  it  i^^pean  to  he  tlie  nralt  of  patiioo,  prejo* 
dice  or  fraud. 

Pr AOTicB  —  exceptions  to  proof,  Objeetions  to  the  proof  of  special  damages 
oanuot  be  made  iu  this  court  for  the  first  time.  If  no  ezoeptions  were  talcen 
to  the  same  at  the  trial  lu  the  court  below. 

Marbisd  woMjfiN  —record  of  separate  property^  A  naarried  woman,  who  ro- 
cords  with  the  register  of  deeds  of  the  county  in  which  she  resides,  a  bill  of 
sale  of  personal  property  and  also  a  list  of  such  proper^  and  ita  inoreaBS, 
complies  with  the  statute  exempting  '^the  property  of  manied  women 
from  execution  in  certain  cases/*  and  thereby  notifies  the  world  that  the 
same  is  her  property. 

lliLBRniD  WOMSM— property— fiusbond—oredttors.  A  married  woman,  who 
has  duly  recorded  her  property,  can  maice  her  husband  her  agent  and  give 
him  the  control  and  possession  of  the  same  without  affecting  her  rights,  or 
rendering  the  property  liable  for  the  debts  of  her  husband. 

SvxDs^OB — general  reyniation  of  owneraMp — frofkd.  Rvidenoe  of  general 
reputation  in  the  neighborhood,  concerning  the  ownership  of  certain  cattlfl 
by  a  married  woman,  is  competent  to  rebut  the  allegation  that  she  had  con« 
tpired  to  deceive  and  defraud  the  creditors  of  her  husband. 

Pbagtigb— order  of  proof.  The  court  can  determine  the  ovder  in  which  the 
proof  shall  be  introduced. 

Marudsd  wombn  —  silence  ahofvt  title  —  estoppel.  A  mairied  woman,  who  hai 
duly  recorded  her  property,  is  not  estopped  from  asserting  her  rights  there- 
to, if  she  was  sllmit  when  her  husband  stated  tliat  he  had  the  title  to  the 
same. 

RxpiiKViv— demand.  No  demand  for  a  return  of  property,  which  has  been 
unlawfully  taken,  is  necessary J)ef ore  the  oommenoement  of  a  anit  there- 
for. 

Sheriff  —  paHies  —  liability.  The  acts  of  the  sheriff  in  taldng  property  are 
the  acts  of  the  parties  to  the  suit,  and  the  officer  and  partlea  are  liable 
therefor. 

AppecU  from  the  First  District^  Jeffersim  Cawniy. 

This  action  was  tried  in  November,  1870,  in  the  district 
court,  Symes,  J;,  by  a  jury  that  found  for  Griswold,  In  Octo- 
ber 1871,  the  court,  Mukphy,  J.,  overruled  the  motion  for  a 
new  trial,  and  Boley  appealed.  The  facts  appear  in  the 
opinion. 

E.  W.  Toole  and  J.  J.  Williams,  for  appellants. 

No  special  damages  are  claimed  in  the  complaint.  Boley, 
as  sheriff,  levied  on  the  property  by  virtue  of  an  execution 
in  favor  of  Hall  and  Miller.  There  is  no  evidence  that  Hall 
or  Miller    participated  in  or  directed  the  levy  or  sale 
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2  Estee's  PL  208,  §§  74,  79,  and  cases  cited.  This  fact  must 
be  proven.  It  cannot  be  inferred  that  Hall  or  Miller  directed 
the  levy  or  sale  of  any  proi)ertyy  except  that  of  the  execu- 
tion debtors. 

The  fact  of  a  demand  in  the  case  most  be  proved  on'the 
trial.  There  is  no  evidence  that  any  demand  was  ever  made 
of  Boley«  Hall  or  Miller,  or  thatfhey  were  joint  trespassers, 
or  refused  to  deliver.  Civ»  Prac.  Act,  §  177;  Dmimiel  v. 
Chrhamy  6  Cal.  44 ;  KiUey  v.  Soannelly  12  id.  75  ;  2  Estee's 
PL  210,  §§  73,  84.  The  answer  denied  every  material  alle- 
gation of  the  complaint. 

Evidence  was  improperly  introduced  ui)on  the  question 
of  special  damages,  which  were  not  demanded  in  the  com- 
plaint. 

Respondent  must  bring  herself  within  the  provisions  of 
the  statute  exempting  her  property  from  execution.  Act 
1866,  869.  She  must  show  that  the  debt  for  which  the  exe -^ 
cation  issued  was  not  for  necessaries,  etc.  On  this  point 
there  is  no  evidence.  She  must  show  that  the  list  referred 
to  was  on  the  records  of  the  proper  county  when  the  levy 
was  made.  The  court  erred  in  allowing  respondent  to  state 
her  reasons  for  not  filing  her  list  of  property  sooner.  The 
reasons  could  not  excuse  a  strict  compliance  with  the  law. 

The  value  of  the  property,  as  found  by  the  jury,  was  ex- 
cessive, and  not  supported  by  any  evidence. 

At  common  law>  marriage  is  an  absolute  gift  to  the  hus- 
band of  the  goods  of  the  wife  at  the  time  of  marriage.  The 
common  law  recognizing  this  doctrine  has  been  adopted  in 
this  Territory.  13ie  husband  is  not  a  party  to  this  action. 
This  action  must  stand  or  fall  on  respondent's  title  to  the 
property. 

The  statutevequiring  the  wife's  separate  property  to  be 
on  record  must  be  strictly  construed.  The  property,  up  to 
the  time  of  filing  the  list  required  by  the  statute,  is  absc^ute 
in  the  husband.  The  property  in  controversy  was  that  of 
the  husband  of  respondent  at  the  time  the  debt  was  con- 
tracted by  him  with  appellants.  A  husband  cannot  give 
his  wife  property  to  defeat  the  collection  of  his  debts  due 
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at  the  time.  There  is  no  evidence  that  respondent  ever  re- 
ceived the  property  from  her  husband.  How  then  did  the 
property  become  that  of  respondent  ? 

If  the  husband  has  transferred  the  property  to  respond- 
ent, it  is  only  to  the  extent  of  making  it  exempt  from  his 
debts.  This  does  not  give  respondent  possession  or  domin- 
ion over  the  property,  and  she  cannot  maintain  an  aotion  of 
replevin  therefor.  The  filing  of  the  list  does  not  operate  as 
a  gift  or  sale  to  respondent 

The  statute  exempts  only  future  debts  of  the  husband, 
and  does  not  include  those  that  exist  at  the  time  of  filing 
the  list.  The  property  of  the  husband  is  subject  to  his 
debts  incurred  before  such  filing.  It  is  a  new  right  giv^ 
without  a  new  remedy.  If  the  new  right  does  not  confer 
possession,  the  wife  cannot  maintain  replevin.  The  only 
remedy  of  the  wife  is  to  prevent  the  sale  of  the  property  by 
injunction. 

Respondent's  husband  was  entitled  to  the  possession  of 
the  property  as  against  a  trespasser,  and  she  brings  an  action 
for  it.  If  the  a<;tion  was  by  the  husband,  his  ^possessory 
right  was  subject  to  the  attachment.  If  respondent  could 
maintain  replevin  against  a  trespasser,  the  sherifT,  Bole; , 
was  not  a  trespasser  for  levying  upon  the  possessory  right 
of  respondent's  husband. 

Shobeb  k  LowBY,  W.  F.  Sakbsbs  and  Ohumassbo  k 
Chadwick,  for  respondent. 

The  taking  alleged  in  the  complaint  is  not  denied,  but 
admitted.  Appellants  say  the  taking  was  not  ^*  wrongful" 
or  ''  unlawful.''  Lay  v.  Nemlle,  25  Cal.  549 ;  Msh  v.  Bedr 
ingtony  31  id.  185.  No  proof  of  Hall  and  Miller  partici* 
pating  in  the  sheriff's  taking  was  required. '• 

The  evidence  of  special  damages  was  not  objected  to  by 
appellants  at  the  trial,  and  no  exception  was  saved  thereto, 
and  judgment  cannot  be  reversed  therefor. 

The  record  shows  that  the  debt  in  the  case,  under  which 
the  seizure  was  made,  was  a  debt  of  a  ditch  company,  and 
not  for  necessaries  to  respondent 
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The  errors  of  law  raised  by  the  statement  relate  to  the 
order  of  proof,  which  was  within  the  discretion  of  the  court. 
Bespondent  did  not  attempt  to  prove  ownership  by  general 
reputation.  Such  proof  was  introduced  to  meet  the  allega- 
tions of  the  answer  that  she  had  perpetrated  a  fraud,  or 
been  culpably  silent.  1  Cal.  Dig.  329,  §  89.  Bespondent 
had  caused  her  ownership  to  be  known  by  recording  the 
list  of  property  and  complying  with  the  statute. 

The  specifications  of  error  do  not  point  out  the  particular 
errors  and  must  be  disr^arded.  Civ.  Prac.  Act,  §  196. 
No  exceptions  to  the  giving  or  refusing  of  instructions  were 
taken  at  the  trial. 

Appellants  set  up  an  equitable  estoppel  as  a  defense. 
This  cannot  be  pleaded  or  proven  against  a  femmie  covert 
Ul  S.  Bank  v.  Lee^  13  Pet.  107 ;  Morrison  v.  WUson^  13 
Cal.  494.  If  her  actions  and  words  do  not  constitute  an 
estoppel,  her  silence  is  not  such  estoppel. 

The  failure  to  record  the  lists  does  not  vest  the  wife's 
property  in  her  husband,  but  makes  it  liable  for  his  debts, 
as  at  common  law. 

A  general  exception  will  not  be  reviewed  on  appeal.  Ex- 
ceptions to  the  charge  to  the  jury  must  point  out  the  spe- 
cific portions  excepted  to.  Hicks  v.  Coleman^  25  Cal.  132 ; 
mweU  V.  Doty,  34  N.  Y.  89  ;  3  Bstee's  PI.  603. 

Appellants  do  not  show  in  the  statement  wherein  the  evi- 
dence is  insufficient  to  sustain  the  verdict.  Sanchez  v.  Mc- 
Mdhon,  36  Cal.  218 ;  3  Estee's  PI.  618. 

A  judgment  will  not  be  set  aside  as  against  the  weight  of 
evidence,  except  in  extraordinary  cases.  Kimball  v.  ^Oear- 
hearty  12  Cal.  27 ;  Treat  v.  Reilly,  36  id.  129. 

When  the  taking  of  property  is  unlawful,  no  demand  ia 
necessary  before  bringing  a  suit.  Paige  v.  CfNeaZy  12  Cal. 
488. 

Appellants  cannot  now  object  that  there  is  a  misjoindei 
of  parties.  They  should  have  demurred  in  the  court  below. 
Civ.  Prac.  Act,  §  46. 

Wade,  C.  J.  This  is  an  action  to  reeover  possession  of 
seventy-one  head  of  cattle,  alleged  to  be  the  property  of 
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plaintiff,  and  wrongfully  taken  and  detained  by  defendants. 
It  is  an  ordinary  action  of  claim  and  delivery  of  personal 
property,  and  by  the  record  it  appears,  that  on  the  Ist  day 
of  July,  1870,  the  defendant  E.  M.  Boley,  as  sheriff  of 
Jefferson  county,  seized  the  property  in  question  as  the 
property  of  Cornelius  Griswold,  by  virtue  of  a  writ  of  at- 
tachment duly  issued  in  a  suit  wherein  L.  C.  Miller  and  "S. 
M.  Hall  were  plaintiffs,  and  William  Berkins,  George  Cleve- 
land, Cornelius  Griswold  and  William  Munn  were  defend- 
ants ;  whereupon  Sarah  M.  Griswold,  plaintiff,  wife  of  said 
Cornelius  Griswold,  claimed  the  property  attached  as  her 
sole  and  separate  property,  and  caused  t'he  same  to  be  re- 
plevied from  the  sheriff,  and  the  main  question  in  the  trial 
below  was  as  to  the  title  and  the  right  to  the  possession  of 
the  property  in  litigation. 

The  cause  comes  into  the  court  on  appeal  from  an  order 
overruling  a  motion  for  a  new  trial.  Objection  is.  made  that 
the  statement  on  motion  for  a  new  trial  does  not  sufficiently, 
and  with  sufficient  certainty,  specify  and  point  out  wherein 
the  evidence  is  insufficient  to  justify  and  support  the  ver 
diet,  or  wherein  the  errors  of  law  complained  of  occur. 

The  reqtdrements  of  section  196  of  the  Code,  wherein 
the  mode  of  proceeding  for  a  new  trial  is  given,  seem  in- 
capable of  being  misunderstood  or  misinterpreted.  It  is 
therein  provided  that  the  party  intending  to  move  for  a  new 
trial  shall  give  notice  to  the  adverse  party,  and  that  the 
notice  shall  designate  generally  the  grounds  upon  which 
the  motion  will  be  made,  and  that  when  the  notice  desig- 
nates as  the  ground  upon  which  the  motion  will  be  made 
the  insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  the  statement  shall  specify  the  particulars  In 
which  such  evidence  is  alleged  to  be  insufficient,  and  when 
the  grounds  of  the  motion  are  errors  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  statement 
shall  specify  the  particular  errors  upon  which  the  party 
will  rely.  The  object  of  these  requirements,  and  the  reason 
why  they  are  imposed  upon  the  party  moving  for  a  new 
trial,  is  to  notify  the  adverse  party  and  the  court  of  the 
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ezaot  error  oomplalned  of,  so  that  the  evidence  in  the  state- 
ment may  be  confined  to  the  elucidation,  pro  and  con,  of 
the  matteor  complained  of. 

This  section  does  not  contemplate  that  all  the  evidence 
produced  upon  the  trial  shall  be  contained  and  reproduced 
in  the  statement,  but  only  so  much  thereof  as  is  applicable 
to  maintain  or  to  defeat  the  questions  raised  on  appeal. 

The  motion  Twust  designate  and  specify  with  exactness 
and  precision  the  grounds  upon  which  the  motion  will  be 
made,  and  these  specifications  must  be  carried  into  the  state- 
ment uid  form  a  part  thereof,  and  only  so  much  of  the  evi- 
dence shall  be  reproduced  as  tends  to  explain  the  specifica- 
tions of  error. 

The  cause  on  appeal  is  to  be  tried  upon  questions  of  law 
and  fact,  raised  in  the  statement,  and  a  statement  that  makes 
a  genera]  assignment  of  errors  as  to  the  law  and  fact,  calls 
upon  the  appellate  court  to  form  itself  into  a  sort  of  inves- 
tigating committee  to  hunt  after  possible  errors,  in  the  hope 
that  the  court  will  find  what  the  appellant  has  been  unable 
to  do,  and  if  the  court  should  take  any  notice  of  such  gen- 
eral assignment  of  errors,  it  would  necessarily  be  compelled 
to  try  the  case  over  again  upon  the  facts,  like  a  case  in 
equity,  upon  the  pleadings  and  proofs.  This  court  has  no 
jurisdiction  for  any  such  purpose,  and  we  must  confine 
ourselves  to  the  investigation  of  such  alleged  errors  as  are 
specifically  raised  in  the  statement. 

The  specification  of  errors  forms  the  frame  work  of  the 
statement,  and  the  evidence  is  only  produced  to  strengthen 
and  support  the  structure,  and  make  it  complete.  The 
specifioation  is  not  only  necessary,  in  order  to  direct  the 
attention  of  the  court  to  the  evidence  that  bears  upon 
the  error  complaitied  of,  but  it  is  equally  necessary  to  enable 
the  adverse  party  to  suggest  intelligently  such  amendments 
SB  may  be  important  to  the  just  determination  of  the  case. 

It  is  the  duty  of  the  court  to  settle  the  statement,  so  far  as 
the  evidence  is  concerned,  if  the  parties  fail  to  agree,  but 
neither  the  court  nor  the  adverse  party  can  act  intelligently 
in  the  premises,  until  the  errors  complained  of  are  specifi- 
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cally  designated,  for  only  so  much  of  the  evidence  should 
go  into  the  statement  as  tends  to  elucidate  the  point  in  dis- 
pute,  whereas,  a  general  assignment  of  eiiois  would  compel 
a  reproduction  of  all  the  testimony,  and  would  impose  upon 
the  court  the  duty  of  trying  the  case  again  upon  its  merits^ 
and  this  the  law  does  not  contemplate. 

We  say,  with  Mr.  Chief  Justice  Fibld,  in  Barrett  f. 
Tewlcsburj/j  15  Cal.  368,  that  the  specifications  must  be 
made  when  the  statements  are  originally  prepared.  ]!for  is 
there  any  difficulty  in  pursuing  this  course,  but,  on  the 
contrary,  the  labor  of  the  parties,  as  well  as  their  expenses, 
will  be  thereby  greatly  lessened.  It  is  certainly  a  very 
simple  matter  for  the  party  appealing  to  allege,  either  at 
the  commencement  or  conclusion  of  his  statement,  that,  on 
appeal,  he  will  rely  upon  certain  errors  committed  by  the 
court ;  as  for  example,  in  admitting  the  testimony  of  a  par- 
ticular witness,  or  in  excluding  certain  documents,  or  in 
giving  or  refusing  certain  instructions,  or  in  making  par- 
ticular rulings  upon  the  contract  or  subjects  in  controversy. 
When  the  grounds  are  thus  specified,  it  will  be  an  easy 
matter  to  state  so  much  of  the  evidence,  as  may  be  necessary 
to  explain  and  point  them  out,  and  the  advei-se  party  will 
be  enabled  to  suggest,  readily  and  intelligently,  such 
amendments  to  the  statement,  as  he  may  deem  important 
to  their  just  determination. 

There  may  be  cases  where  equitable  relief  is  sought,  in 
which  the  general  ground  of  appeal  will  be,  that  the  decree 
is  not  warranted  by  the  evidence  ;  yet,  even  then,  the  gen- 
eral ground  will  be  found,  in  a  great  majority  of  instances, 
subject  to  more  particular  specifications,  as  that  the  evidence 
does  not  establish  a  contract  or  show  a  tender  or  compliance 
with  particular  conditions  precedent,  or  the  like,  which  will 
constitute  the  matter  urged  upon  the  court. 

In  the  case  at  bar,  there  does  not  seem  to  have  been  any 
notice  of  motion  for  a  new  trial,  but  as  there  was  no  objec- 
tion raised  upon  this  ground,  we  must  conclude  that  the 
notice  was  given,  and  that  the  specifications  of  such  notice 
were  carried  into  the  motion  for  a  new  trial,  whicii  appears 
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in  the  record,  and  seems  to  form  the  specifications  of  errors 
in  the  statement.  And,  although  we  believe  the  specifica- 
tions of  error  shonld  form  a  part  of  the  statement,  separate 
and  distinct  from  the  motion  for  a  new  trial,  we  have  con- 
claded  to  examine  the  grounds  for  a  new  trial,  as  specified 
in  the  motion. 

The  first  specification  of  error  is  as  follows : 

"  The  evidence  in  the  case  does  not  justify  the  findings 
of  the  verdict." 

For  reasons  already  suggested,  the  court  will  not  under- 
take to  ascertain  if  the  evidence  justifies  the  verdict.  This 
would  compel  the  trial  of  the  cause  upon  its  merits.  The 
statement  must  specify  the  particulars  in  which^the  evidence 
is  alleged  to  be  insuflicient.  It  must  point  out,  with  exact- 
ness and  precision,  the  weak  point  in  the  testimony ;  other- 
wise^ it  will  receive  no  consideration  from  the  court.  Any 
other  rule  would  compel  the  court  to  go  upon  a  voyage  of 
discovery  through  an  interminable  record,  in  pursuit  of — 
nothing.  We  cannot  enter  upon  a  speculation  so  vague  and 
uncertain.     One  other  specification  is  as  follows : 

'*  The  court  erred  in  instructing  the  jury  for  the  plaintiff, 
as  they  were  instructed  by  the  court  at  the  time." 

This  specification  is  of  like  character  to  the  one  already 
considered,  and  for  like  reasons  cannot  claim  the  attention 
of  the  court.  And  for  another  reason :  the  instructions 
given  on  behalf  of  the  plaintiff  were  not  excepted  to  at  the 
time,  and,  for  all  that  appears  in  the  record,  the  instruc- 
tions went  to  the  jury  without  objection.  We  can  take  no 
notice  of  exceptions  not  taken  at  the  proper  time  and  duly 
saved ;  and,  if  this  exception  had  been  taken  at  the  time  the 
instructions  were  given,  and  this  fact  had  duly  appeared  in 
the  record,  the  exception  is  of  such  a  general  character  that 
it  does  not  meet  the  requirements  of  the  Code,  which  pro- 
vides that  the  statement  shall  specify  the  particular  en*ors 
upon  which  the  party  will  rely. 

Exceptions  to  the  charge  to  the  jury  ought  to  point  out 
the  specific  jiortions  excepted  to  and  to  be  made  at  the  time 
of  the  trial,  in  order  that  the  judge  may  have  an  opportu- 
VoL.  L— 70 
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ait  J,  before  the  jury  retires,  to  correct  any  error  he  may 
have  fallen  into  in  the  hurry  and  perplexities  of  the  trial. 
Hicks  V.  OolcTnan  et  al.y  25  Cal.  146.  And  no  exceptions  to 
instructions  to  the  jury  ought  to  be  regarded,  unless  the 
same  are  made  and  presented  to  the  court  before  the  cause 
is  finally  submitted  to  the  jury. 

We  come  now  to  the  consideration  of  the  questions  in  the 
case  that  are  properly  before  us  for  adjudication  and 
decision. 

The  second  specification  of  error  is  as  follows : 

"The  evidence  does  not  show  that  the  cattle  were  worth 
over  |2,690  at  tlie  time  they  were  levied  upon.  The  evi- 
dence does  not  show  that  the  plaintiff  was  damaged  in  any 
sum  over  $10  and  detention  of  the  cattle.  The  evidence 
shows  that  the  cattle  belonged  to  the  husband  of  the  plain- 
tiff, C.  Griswold,  at  'the  time  they  were  levied  on  and  sold 
by  defendants,  Hall  and  Miller." 

Upon  the  subject  involved  in  this  specification,  we  say 
this :  If  there  is  evidence  in  the  case  to  fairly  support  the 
verdict  of  the  jury,  this  court  will  not  disturb  such  verdict. 
It  is. the  peculiar  province  of  the  jury  to  weigh  conflicting 
testimony,  and  we  can  only  look  into  the  evidence  so  far  ab 
to  ascertain  that  there  is  testimony  to  sustain  the  verdict 
If  the  testimony  is  in  conflict,  part  sustaining  the  verdict 
and  part  directly  the  opposite,  this  should  end  the  inquiry 
here.  Even  if  we  were  satisfied  that  the  weight  of  the  evi- 
dence was  decidedly  against  the  verdict,  yet  if  the  verdict 
is  fairly  sustained  by  any  evidence  in  the  case,  it  will  not  be 
disturbed  unless  it  shall  appear  to  be  the  result  of  passion, 
prejudice,  fraud,  accident  or  mistake.  Any  other  rule 
would  substitute  the  court  for  the  jury,  and  would  virtu- 
ally destroy  the  benefits  of  a  jury  trial.  For  a  further 
elucidation  of  this  subject  we  refer  to  the  ease  of  Ming  v. 
Trv^tt,  and  the  authorities  therein  cited,  decided  at  the 
August  term,  1871,  of  this  court. 

We  have  examined  the  testimony  as  to  the  value  of  the 
cattle,  and  as  to  the  damages  for  their  taking  and  detention^ 
and  we  find  there  is  testimony  to  support  the  verdict  of  tht 
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jary  in  this  behalf,  and  there  is  nothing  in  the  case  tending 
to  show  that  the  verdict  was  the  result  of  fraud,  accident  or 
mistake.  And,  although  that  portion  of  the  specification 
relating  to  the  ownership  of  the  cattle  is  too  general  in  its 
character  to  compel  an  examination  of  the  evidence  in  this 
regard,  yet  we  have  looked  into  the  evidence  and  find  there 
is  testimony  in  the  case  tending  directly  to  show  that  the 
cattle  in  question  belonged  to  the  plaintiff,  and  that  they 
did  not  belong  to  her  husband,  and  the  only  remaining 
questions  relate  to  the  instruments  of  evidence  and  to  the 
competency  of  the  testimony  by  which  this  ownership  was 
established. 

However,  before  proceeding  to  examine  this  branch  of  the 
case  we  ought  to  say  that  there  were  no  exceptions  taken  to 
the  proof  of  special  damages,  and  for  all  that  appears  the 
testimony  as  to  special  damages  was  given  to  the  jury  with- 
out objection ;  and  it  is  too  late  to  make  the  objection  here 
for  the  first  time. 

1.  Was  the  ownership  of  the  plaintiff  established  by  com- 
petent proof  I 

2.  Has  the  plaintiff  by  any  act  become  estopped  from 
claiming  title  and  ownership  in  the  cattle  1 

3.  The  plaintiff  is  a  married  woman,  the  wife  of  C.  Grris- 
wold,  one  of  the  defendants,  against  whom  the  attachment 
issued,  and  the  title  of  the  plaintiff  depends  upon  her  com- 
pliance with  the  statute  df  this  Territory  authorizing  married 
women  to  hold  property  in  their  own  right. 

Our  statute  provides  as  follows  (Bannack  Stat.  369) :  "  That 
the  property  owned  by  any  married  woman,  before  her  mar- 
riage, and  that  which  she  may  acquire  after  her  marriage  by 
descent,  gift,  grant,  devise,  or  otherwise,  and  the  increase 
use  and  profits  thereof,  shall  be  exempt  from  all  debts  and 
liabilities  of  the  husband,  unless  for  necessary  articles  pro- 
cured for  the  use  and  benefit  of  herself  and  her  children 
under  the  age  of  eighteen  years.  Provided^  however^  that 
the  provisions  of  this  act  shall  extend  only  to  such  prop- 
ertj-^  as  sliall  be  mentioned  in  a  list  of  the  property  of  such 
married  woman,  as  is  on  record  in  the  office  of  the  register 


656  Gbiswold  v.  Boley.  [A^-  T., 

of  deeds  of  the  county  in  which  such  married  woman 
resides." 

The  testimony  shows  that  before  the  plaintiff  was  married 
she  was  the  owner  of  a  mining  claim  in  Alder  gulch  from 
which  she  realized  some  $4,000  or  $6,000 ;  that  after  her 
marriage  she  took  this  money  east  and  bought  groceries 
and  brought  them  to  this  Territory,  and  sold  them,  and, 
with  the  money  arising  from  such  sales,  she  went  to 
Salt  Lake  and  purchased  ninety-one  head  of  cattle  in  her 
own  name,  receiving  at  the  time  of  such  purchase  a  bill 
of  sale  of  the  cattle,  containing  a  description  and  the 
number  of  the  cattle  purchased,  and  a  receipt  for  the 
money  paid,  which  bill  of  sale  was  properly  stamped  and 
dated  May  11,  1867.  This  bill  was  duly  recorded  in  the 
register's  oflBlce,  for  Jefferson  county,  on  the  16th  day  of 
August,  1869,  and  before  the  debt  of  defendants  was  con- 
tracted. 

On  the  11th  day  of  May,  1870,  a  second  list  of  the  same 
property  and  the  increase  thereof  was  duly  recorded  with 
said  register,  and  this  record  was  made  before  the  suit  in 
attachment  was  commenced. 

The  object  in  requiring  this  list  of  the  wife's  property  to  be 
recorded,  is  to  give  notice  to  the  world,  that  she  is  the  owner 
80  that  her  husband  cannot  obtain  credit  upon  the  strength 
of  her  property .  After  this  record  is  made,  it  is  notice  to 
every  one,  and  although  the  property  remains  in  the  posses- 
sion and  control  of  the  husband,  the  person  trusting  or  giving 
credit  to  the  husband  upon  the  strength  of  such  property  does 
so  at  his  peril.  The  statute  was  designed  for  the  protection 
of  married  women,  and  courts  will  carry  this  object  into  exe- 
cution when  the  proper  case  is  made.  That  the  money  paid 
for  these  cattle  originally  belonged  to  the  plaintiff  in  her 
own  right  is  not  disputed  ;  that  she  became  the  owner  of  the 
cattle  by  virtue  of  her  purchase,  is  also  admitted.  And  we 
think  that  procuring  the  original  bill  of  sale,  wherein  a  de- 
scription of  the  property  is  given,  to  be  recorded,  and  also 
procuring  a  subsequent  list  showing  the  increase,  to  be  like- 
wise  recorded,  is  a  sufficient  compliance  with  the  statute. 
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Indeed}  we  jEftilto  see' why  it  is  not  a  strict  oompHance  with 
the  language  of  the  act 

With  these  lists  of  the  property  duly  recorded  with  ihe 
register  of  deeds  of  the  proper  county,  if  any  one  was 
deceived  as  to  who  owned  the  property,  such  deception 
mast  have  been  the  consequence  of  his  own  negligence  and 
carelessness.  The  record  is  the  best  evidence,  and  is  pro- 
vided alike  for  the  protection  of  the  married  woman  and 
the  creditor  of  the  husband,  and  he  who  fails  to  avail  him- 
self of  the  notice  that  the  law  compels  to  be  given  for  his 
protection,  suffers  from  his  own  act,  and  is  without  remedy. 

The  debt  upon  which  the  attachment  was  issued  was 
contracted  by  Berkins,  Cleveland,  Griswold  and  Munn,  who 
comprised  a  ditch  company,  and  it  was  a  debt  against  this 
company,  and  it  sufficiently  appears  by  the  record,  that  it 
was  not  a  debt  of  Cornelius  Griswold,  contracted  for  neces- 
sary articles  procured  for  the  use  and  benefit  of  his  wife 
and  children.  Under  the  statute,  a  debt  of  the  husband, 
contracted  tot  the  necessary  support  of  his  wife  and  chil- 
dren, could  be  collected  from  the  separate  property  of  the 
wife,  but  it  is  perfectly  apparent,  from  the  testimony,  that 
the  debt  under  consideration  is  not  one  of  this  privileged 
character. 

Objection  is  made  that  the  court  permitted  the  plaintiff  to 
show,  by  general  reputation,  that  she  was  the  owner  of  the 
cattle. 

If  it  were  true  that  testimony  of  this  character  was  intro- 
duced and  received  in  evidence,  for  the  purpose  of  showing 
title  in  the  plaintiff,  the  objection  would  have  been  well 
taken,  but  an  examination  of  the  issues  in  the  case  will  show 
that  this  testimony  was  offered  for  another  and  a  very  dif- 
ferent purpose,  and,  if  we  understand  the  issues  correctly, 
was  competent  proof. 

The  answer  charges  that  the  property  in  question  belonged 
to  Cornelius  Griswold,  the  husband  of  plaintiff,  and  that 
file  plaintiff  and  her  husband  conspired  together,  for  the 
purpose  of  hindering,  delaying  and  defrauding  his  credit- 
ors, and  that  the  claim  of  plaintiff  was  fraudulent  and  void 
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Psder  this  allegation,  proof  was  offered  by  defendants 
lending  to  show  that  plaintiff  had  allowed  her  husband  to 
control  the  property  and  to  call  it  his,  and  to  exercise  acts 
of  ownership  over  it,  with  her  consent,  and  that  by  such 
acts  of  the  plaintiff,  the  defendants  supposed,  and  had  the 
right  to  suppose,  that  the  husband  was  the  owner.  And 
for  the  purpose  of  rebutting  this  allegation  and  proof,  as  to 
fraud  and  conspiracy  by  plaintiff  and  her  husband,  it  was 
competent  and  legitimate  proof  on  her  part  to  show,  that 
it  was  generally  known  in  the  neighborhood  thatthe  prop- 
erty belonged  to  plaintiff.  This  proof  was  not  offered  to 
show  title.  That  the  property  was  originally  purchased 
with  plaintiff's  own  separate  money,  and  that  she  became 
the  lawful  owner  thereof,  by  virtue  of  such  purchase,  was 
not  disputed,  so  that  there  was  no  occasion  to  undertake  to 
show  title  by  reputation,  which  never  could  be  done,  bnt 
this  proof  was  offered  to  rebut  the  allegation  of  fraud  and 
deceptign  on  the  part  of  the  plaintiff,  and  to  show  that 
defendants  had  not  been  fraudulently  deceived  as  to  the 
ownership  of  the  property,  and  for  this  purpose  the  testi- 
mony was  legitimate  and  competent. 

And  the  time  when  this  proof  should  have  been  offered 
and  received  in  evidence  was  purely  within  the  discretion 
of  the  court.  The  court  can  direct  the  order  of  proof.  To 
meet  the  allegation  of  fraud  in  the  answer,  it  was  compe- 
tent for  the  plaintiff  in  laying  her  case  before  the  jury  to 
answer  this  charge,  or  she  could  have  produced  this  proof 
in  rebuttal,  after  the  defense  had  rested  their  case.  Either 
would  have  been  in  order  under  the  direction  of  the  court. 

2.  It  is  claimed  in  the  answer,  and  proof  was  offered 
tending  to  show  that  the  plaintiff  stood  by  and  permitted 
her  husband  to  represent  and  claim  the  property  as  his  own, 
and  that  in  consequence  of  such  claim  and  representations 
the  defendants  were  induced  to  give  the  credit  to  said  Cor- 
nelius Griswold,  upon  which  said  indebtedness  is  founded, 
and  that  by  reason  thereof  the  plaintiff  is  estopped  from 
asserting  any  claim  to  the  property. 

At  common  law  the  personal  property  of  a  married 
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woman  becomes  her  bnsband'  s  by  his  act  of  reducing  the 
same  to  possession,  and  it  was  subject  to  be  taken  to  satisfy 
his  debts*  This  rigorous  and  unjust  rule,  by  the  enlightened 
leigislation  of  most  of  our  States  and  Territories,  has  been  so 
&r  encroached  upon  and  abrogated  as  to  authorize  and  iper- 
mit  married  women  to  hold  and  enjoy  their  separate  prop* 
erty,  f^^eed  ftrom  liability  for  the  husband's  debts-  Our 
statute  thus  enlarges  the  rights  of  married  women,  and  pro- 
vides that  their  property  shall  not  be  subject  to  the  debts 
of  the  husband,  and  it  points  out  the  mode  by  which  such 
property  shall  be  held  and  preserved.  Bannack  Stats.  869. 
When  a  list  of  the  separate  property  of  the  wife  is  recorded. 
as  required  by  the  statute,  it  is  entirely  freed  from  the 
debts  of  the  husband,  as  fully  and  as  completely  as 
if  the  marriage  relation  did  not  exist.  When  the  statute 
is  complied  with  its  prohibition  is  absolute.  And  as  to 
this  separate  property  of  the  wife,  it  is  competent  for  her 
to  make  her  husband  her  agent  to  take  care  of  and  sell 
and  dispose  of  the  same,  and  after  the  list  of  property  has 
been  recorded  as  required,  the  possession  of  the  husband 
confers  no  rights  upon  him  or  his  creditors.  The  record  is 
notice,  and  the  possession  of  the  husband  raises  no  pre- 
sumptions against  the  wife.  The  very  object  in  requiring 
a  record  is  to  authorize  the  husband  to  retain  possession 
and  at  the  same  time  provide  the  means  whereby  the  public 
shall  not  be  deceived  as  to  the  ownership  of  the  property. 

After  a  list  of  the  property  has  been  recorded  as  required 
Dy  the  statute,  the  wife  cannot  be  estopped  from  asserting 
her  claim  to  the  same  by  her  silence,  and  her  silence  is  what 
is  complained  of,  no  affirmative  act  being  charged  against 
her.  If  the  husband  should  represent  and  claim  the  prop- 
erty as  his  own,  with  the  knowledge  of  his  wife,  this  would 
not  be  an  estoppel,  for  the  reason  that  she  has  placed  upon 
record  her  title,  which  is  notice  to  all  the  world,  and  that- 
record  can  no  more  be  contradicted  by  mere  verbal  declara- 
tions of  third  persons  than  can  a  deed.  The  wife  is  not 
obliijred  to  publish  the  fraudulent  conduct  or  the  felse  as- 
sumptions of  her  husband 
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It  is  not  claimed  that  the  wife  ever  made  any  repieaenta^ 
tions  or  performed  any  aot  tending  to  show  that  the  prop- 
erty belonged  to  her  husband,  but  it  is  claimed  that  by  h«r 
silence  she  has  permitted  the  husband  to  olaim  the  prop^ 
erty ,  and  that  by  her  eilence  she  has  permitted  the  creditors 
to  be  deceived,  and  that  by  her.  Hlenoe  she  is  estopped.  It 
1%^  sufficient  answer  to  this  claim  to  ss^y  that  when  the  wife 
caused  a  list  of  her  property  to  be  recorded  wi\h  the  regis- 
ter of  deeds,  she  was  not  sU^it  but  spoke,  not  only  to  the 
creditors  of  her  husband,  but  to  every  one  beside,  and 
thereby  informed  them  if  they  gave  credit  to  her  husband, 
on  the  strength  of  her  property,  they  did  so  at  their  periL 
If  lands  were  conveyed  to  the  wife  by  a  warrantee  deed  in 
fee  simple  which  was  duly  recorded,  would  the  assertion 
or  representation  of  the  husband,  in  her  presence,  that  the 
land  belonged  to  him,  and  was  his  own  property,  estop  the 
wife  from  claiming  under  the  deed  %  So  if  the  wife  has 
record  title  to  personal  property  and  her  husband  should 
Qlaim  the  same  as  his  own,  in  her  presence,  would  she  be 
thereby  estopped  from  asserting  her  claim  by  the  record  t 

In  the  case  of  The  Bank  of  the  United  States  v.  Eliza 
beth  Lee  et  aZ.j  the  court  say :  '^  We  are  asked  to  deal  witii 
the  conduct  of  the  wife  living  in  harmony  with  her  husband 
as  if  she  was  a  third  person,  and  to  decree  against  her 
because  she  did  not  expose  her  husband  to  the  community 
in  which  she  lived,  and  especially  to  the  complainants,  wheo» 
within  the  wife's  knowledge,  he  was  holding  out  h^  prop- 
erty as  his  own,  and  using  of  it  as  his  own,  and  obtaining 
credit  upon  the  faith  that  he  was  the  true  owner.  That 
Richard  B.  Lee  did  deal  with  and  use  the  property  in  con- 
troversy as  if  he  had  been  its  owner,  and  that  the  commu- 
nity did  believe  him  the  true  owner  and  give  him  credit  on 
the  faith  of  the  property,  is  no  doubt  true,  and  it  is  very 
probable  that  Mrs.  Lee  knew  the  fact,  but  continued  passive 
and  silent  on  the  subject.  Was  it  the  duty  of  Mrs.  Lee  to 
advertise  to  the  community  in  which  she  lived,  that  her 
husband  had  no  title  to  the  property  on  the  faith  of  which 
he  was  obtaining  credit,  but  that  it  was  hers  1    All  we  need 
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say  is  fhat  a  court  of  chancery  cannot  hold  Mrs.  Lee  respon- 
sible for  her  silence."  18  Pet  107;  Morrison  r.  Wilson 
and  vy(f€,  13  Cal.  494. 

The  doctrine  of  these  cases  applies  with«  much  stronger 
force  where,  in  pursuance  of  the-statute,  the  wife  had  in  the^ 
most  solemn  manner  given  notice  to  the  public  that  she  was 
the  owner  of  the  property,  and  that,  too,  before  the  husband 
had  obtained  any  credit  upon  the  strength  of  her  property, 
and  before  the  debt  of  the  husband  was  contracted.  And 
here  will  be  seen  the  competency  of  the  testimony  tending 
to  show  that  the  public  generally  knew  that  the  property 
belonged  to  the  plaintiff. 

The  answer  does  not  charge  that  the  plaintiff  had  done 
any  affirmative  act  designedly  to  induce  the  defendants  to 
give  credit  to  her  husband,  and  the  testimony  does  not  go 
beyond  the  answer  in  this  respect,  but  it  simply  charges^ 
that  she  had  permitted  her  husband  to  claim  the  property 
as  his  own,  and  this,  after  a  public  record  of  the  property 
had  been  made  according  to  law,  is  no  estoppel. 

3.  At  the  time  the  property  was  taken  by  the  attachment 

of  defendants,  it  belonged  to  the  plaintiff,  and  the  taking 

was  unlawful,  and  no  demand  for  a  return  of  the  property 

was  necessary  before  replevin.    The  property  was  taken  by 

the  sheriff  at  the  suit  of  defendants.    His  taking  is  their 

taking.    He  acts  for  them  as  their  agent,  and  his  acts  are 

ttieir  acts,  and  both  are  liable. 

Judffment  c^rme(L 


AxoHisoK  etal., appellants,!^.  Pbtebsoit  et  aL,  resx>ondent8. 

Abandokioent— IvitenMon.  The  saspension  of  work  upon  a  ditoh,  from  Julr^ 
1866,  to  August,  1808,  was  not  an  abandonment,  if  there  was  no  Intention  to- 
alwndon  the  same. 

Water — prior  appropriator — quanUty  and  quaUiy*  The  first  appropriator  of 
water  for  mining  parposes  Is  entitled  to  the  same,  as  against  subsequent 
a|ipnipflaton»  wtthont  material  intexraption  In  tlie  flow  thereof  in  qnaa* 
ti^  or  <iiHitty» 

Vol.  I.— 71. 
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IVJUNOTiON — grmUing  of -^ facta  of  case  —  ntfuBoL  It  appeared  in  thia  case  that 
the  head  of  a  ditoh  was  fifteen  miles  below  oertain  mining  ground ;  that  the 
ownen  of  the  ditoh,  who  were  the  first  appropriators  of  the  water,  were 
compelled,  on  account  of  the  working  of  the  gronud,  to  construct  and 
maintain  a  sand  reservoir,  and  use  the  water  ten  minutes  dallj  to  eleaa  it, 
and  emploji  daring  this  time,  one  man,  who  was  also  employed  on  the  ditch 
for  other  purposes.  The  court  held  that  the  injuries  complained  of  did  not 
Jostify  the  granting  of  an  iujuuction. 

Injunction — soUvency  of  parties — domo^es.  An  injanotion  will  not  be  granted 
if  the  parties  are  solvent  and  the  complainants  have  an  adequate  remedj 
at  law  bj  bringing  a  suit  for  damages. 

Injttnotion — remedy  ^ir^ury.  Courts  require  a  vety  strong  case  for  the 
granting  of  an  injanotion  which  will  cause  more  injury  than  it  will  remedy. 

Appeal  from  t?ie  Third  District^  Lewis  and  ClaTJce  County. 

This  case  was  tried  by  the  court,  Wade,  J,,  in  Novem- 
ber, 1871,  who  rendered  a  judgment  for  Peterson,  and 
Atchison  appealed.    The  facts  appear  in  the  opinion. 

Chumasero  &  Chadwick,  for  appellants. 

Appellants  were  injured  by  the  filling  in  of  the  ditoh 
with  sand  and  sediment,  which  required  the  services  of  one 
man  extra  to  keep  the  sand  out,  and  diminished  the 
capacity  of  the  ditch,  and  caused  more  labor  to  clean  out 
the  ditch  in  the  spring.  The  court  below  ignored  the  evi- 
dence upon  these  points.  Appellants  were  compelled,  in 
the  summer  of  1871,  to  reduce  the  price  of  water  ten  centts 
per  inch,  owing  to  the  same  being  rendered  muddy  by  tlie 
mining  of  respondents.  This  reduction  amounts  to  from 
$40  to  $46  daily,  the  capacity  of  the  ditch  being  from  four 
hundred  to  four  hundred  and  fifty  inches.  Yet  the  court 
finds  that  appellants  are  not  injured  by  the  deterioration 
of  the  water. 

The  court  also  ignored  the  evidence  of  appellants  r^ard- 
ing  the  cleaning  out  of  the  ditch  in  the  spring,  and  finds 
that  appellants  are  not  materially  injured.  The  testimony 
shows  that  the  work  of  cleaning  out  the  ditch  in  the  spring 
would  be  little  or  nothing,  if  it  were  not  for  respondents' 
mining.  In  1871  appellants  were  compelled  to  expend  $600 
extra  to  what  would  have  been  necessary  if  respondents 
had  not  filled  ap  the  ditch.  If  such  evidence  does  not  show 
an  injury,  we  do  not  comprehend  the  term. 
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The  ditoh  had  only  one-half  of  its  original  oapadtj  on 
account  of  sand,  and  appellants  were  damaged  by  the 
diminished  quantity  of  water  sold  in  1870.  The  evidence 
showed  that  an  extra  man  was  required  on  account  of  the 
sand.  His  wages  were  $135  per  month,  or  about  $1,000  for 
the  mining  season.  And  yet  the  court  finds  that  appellants 
aie  not  materially  injured. 

If  appdlants  were  entitled  to  the  use  of  the  water  as  pure 
as  they  appropriated  it,  they  are  entitled  to  the  protection 
which  can  only  come  from  a  court  of  equity.  Bear  H.  Co. 
V.  Tark  M.  Oo.,  8  Cal.  833 ;  BtOte  O.  &  D.  Oo.  v.  Vaughn^ 
11  id.  153 ;  Phcmix  W.  Co.  v.  FldcheT,  23  id.  484 ;  Hill  v. 
Smith,  27  id.  480 ;  S.  C,  32  id.  166. 

Appellants  do  not  claim  that  respondents  should  be 
ei\joined  from  working  their  mining  ground.  They  only 
ask  that  respondents  be  enjoined  from  running  their  tail- 
ings down  into  appellants'  ditch.  This  can  be  done  by  the 
erection  of  slum  dams  on  Ten  Mile  creek.  The  judgment 
should  be  modified  to  allow  this  to  be  done.  Appellants 
have  expended  $117,000  in  valuable  works,  and  should  be 
protected  from  the  acts  of  those  who  come  after  them  and 
seek  to  destroy  their  property. 

If  respondents  are  responsible,  this  is  no  reason  why  they 
should  not  be  enjoined.  Courts  of  equity  always  interfere 
to  prevent  a  multiplicity  of  suits.  In  this  case  appellants 
would  be  compelled  to  bring  many  suits  against  respond- 
ents to  recover  their  damages  year  after  year. 

Shobbb  ft  LowRY  and  Q.  Q.  Symes,  for  respondents. 

The  only  way  by  which  the  decision  of  a  court  on  the 
facts  can  be  reviewed  is  by  demanding  written  findings. 
ScmcTiez  v.  McMahon^  35  Cal.  225.  No  written  findings 
were  demanded  by  appellants,  as  required  by  law.  Civ. 
Prac.  Act,  §  180.  There  were  ho  written  findings,  and  no 
instructions  oflTered  or  given,  or  refused,  and  no  exceptions 
were  taken. 

The  statement  does  not  contain  a  specification  of  the  par 
ticular  errors  relied  on,  and  should  be  disregarded.    Civ 
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Prac.  Act,  §  196 ;  3  Estee's  PI.  576 ;  Button  v.  Seedy  28  CaL 
478 ;  Beans  v.  3manueUiy  36  id.  118. 

If  the  record  showed  proper  assignments  of  error,  there 
is  a  conflict  of  evidence,  and  the  findings  of  the  court  on 
the  facts  could  not  be  set  aside.  Fh-ost  r.  Bar^ordy  40  CaL 
165.    The  testimony  preponderates  in  favor  of  respondents. 

The  party  mining  above  on  a  stream  has  the  right  to  use 
the  water  and  turn  it  back  into  the  channel.  If  parties 
below  are  slightly  injured,  it  is  damnvm  dbsg^  injwria. 
Bear  R.  &  A.  W.  Co.  v.  York  M.  Oo.y  8  CaL  833 ;  HtJl  v. 
Kinffy  id.  337 ;  Hm  v.  StniOiy  37  id.  479  ;  Phwnix  W.  Go. 
V.  MetcheTy  23  id.  483. 

The  question  of  a  considerable  injury  to  the  water  and 
diteh  is  a  question  of  ihct,  on  which  there  is  a  conflict  of 
evidence.  The  flndings  of  the  court  on  facts  will  not  be  set 
aside  unless  the  evidence  was  such  that  a  verdict  would  be 
set  aside  as  contrary  to  evidence.  Moore  v.  Murdock^  ^ 
Cal.  516.    ' 

The  opinion  of  the  court  below  is  not  a  flnding.  3  Esteems 
PL  433,  and  cases  cited. 

Appellants  must  make  out  a  case  showing  a  clear  neces- 
sity  for  the  issuance  of  an  injunction.  HilL  on  Inj.,  §§16, 
18.  The  granting  of  an  injunction  in  this  case  would  cause 
great  injustice  and  injury  to  respondente.  Injunctions  are 
sometimes  refused  on  this  ground.    Hill,  on  Inj.,  §  33. 

The  remedy  of  injunction  is  only  granted  in  the  absence 
of  an  adequate  legal  remedy.  Hill,  on  Inj.,  §  36.  Respond- 
ents are  solvent,  as  shown  by  the  evidence,  and  able  to  re- 
spond in  damages. 

Wadb,  C.  J.  This  is  a  suit  brought  by  the  owners  of  the 
Helena  Water  Diteh  Company  against  the  defendante,  for 
an  injunction  to  restrain  their  mining  operations  on  the  upper 
Ten  Mile  creek.  The  plaintiffs'  diteh  taps  the  creek  about 
fifteen  miles  below  the  mines  of  defendante,  on  the  same 
stream,  and  the  plaintiffs  claim  to  be  the  prior  appropriators 
of  the  waters  of  the  creek  or  so  much  thereof  as  is  necessary 
for  the  purposes  of  the  ditch,  and  that  the  mining  operations 
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of  the  defendants  injure  and  damage  the  waters  of  the 
stream,  and  the  ditch  of  the  plaintiflfe. 

The  testimony  of  the  plaintiffs  establishes  the  fact  that 
the  plaintiffs  commenced  their  ditch  in  November,  1864, 
and  continued  work  thereon  until  July,  1865,  expending 
within  that  time  about  $23,000  thereon,  and  completing  two- 
thirds  of  the  digging  required  to  complete  the  ditch,  when 
their  money  failed,  and  the  work  suspended.  No  more  work 
was  performed  on  the  ditch  until  August,  1866,  but  the  com- 
pany continued  in  possession  and  claiming  the  ditch  until 
August,  1866,  when  they  sold  the  same  for  $4,000,  and  work 
thereon  was*  resumed,  and  the  ditch  completed  and  put  in 
•operation  in  1867.  There  was  no  abandonment  of  the  ditch 
within  the  meaning  of  the  law,  for  when  the  work  was  sus- 
pended there  was  no  intention  to  abandon,  and  the  subse- 
•quent  sale  for  a  valuable  consideration  showed  the  property 
to  be  valuable,  and  there  was,  in  fact,  no  abandonment  of 
possession. 

The  testimony  further  shows,  that  in  1865  there  was  mining 
on  the  upper  Ten  Mile  for  two  or  fhree  months  on  a  small 
scale,  but  there  was  no  continuous  mining  there  until  1867, 
and  since  that  time  the  proof  is  not  satisfactory  as  to  the 
continuance  or  extent  of  the  mining  there.  The  plaintiffs 
are  clearly  the  prior  appropriators  of  the  waters  of  the  Ten 
Mile  creek  to  the  capacity  of  their  ditch,  as  against  the  de- 
fendants, and  as  such  are  entitled  to  the  unobstructed  use 
and  flow  of  the  water. 

2.  The  facts  herein  shown  are  sufficient  to  demonstrate 
that  the  right  to  bring  this  action  is  not  barred  by  the  statute 
of  limitations. 

3.  The  only  remaining  question,  and  upon  the  decision  of 
which  the  fate  of  this  case  depends,  relates  to  the  injury  and 
damage  to  the  plaintiffs,  and  their  ditch,  and  the  waters 
thereof  in  consequence  of  the  mining  operations  of  the  de- 
fendants. The  volume  of  the  waters  of  the  stream  is  in- 
creased by  tributaries  flowing  into  it  between  the  head  of 
plaintiffs*  ditch,  and  the  mines  of  defendants  from  fifteen 
to  eighteen  miles  above,  about  five-sixths,  that  is  to  say,  the 
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stream  where  plaintiffs'  ditch  taps  it  is  about  six  times  as 
large  as  at  the  point  where  the  mining  operations  of  defend- 
ants are  carried  on.  If  twelve  hundred  inches  of  water  flow 
down  the  stream  opposite  the  head  of  plaintiffs'  ditch,  two 
hundred  inches  thereof,  or  in  that  proportion,  would  come 
from  the  upper  Ten  Mile  at  the  point  where  the  defendants 
are  mining.  The  tailings  of  the  defendants  are  cribbed,  and 
this  two  hundred  inches  of  water,  after  having  been  used 
for  mining  several  times,  flows  down  the  stream  for  fifteen 
or  eighteen  miles  to  the  head  of  plaintiffs'  ditch,  but  before 
reaching  that  point  is  mixed  with  ten  hundred  inches  of 
pure  water,  and  in  this  condition  it  enters  the  d|tch  of  plain- 
tiffs. It  then  flows  through  the  ditch  for  thirteen  miles 
and  is  used  for  mining  purposes  in  Last  Chance  gulch. 

It  is  admitted  that  the  mining  of  defendants  does  not 
diminish  the  flow  of  the  waters  of  the  creek,  and  the  testi- 
mony is  entirely  conclusive  upon  the  proposition  that  the 
water  after  reaching  the  mines  of  Last  Chance,  where  it  is 
used,  is  first-class  water  for  mining  purposes,  and  that  it  is 
not  diminished  in  quantky  or  quality  at  that  point.  Then  the 
only  remaining  question  relates  to  the  iiyury  and  damage 
to  the  ditch  caused  by  the  flow  of  this  water  through  it. 

There  is  abundance  of  testimony  tending  to  show  that  the 
water  will  become  clear  after  having  been  used  for  mining, 
in  flowing  five  or  six  miles,  while,  upon  the  other  hand, 
there  is  proof  going  to  show  that  roily  water  will  never  be- 
come pure  as  long  as  it  is  in  motion  ;  and  this  latter  view  is 
the  most  satisfactory,  and  I  have  not  much  hesitation  in 
saying,  judging  from  the  testimony,  that  the  waters  of  Ten 
Mile  creek,  at  the  point  where  the  plaintiffs'  ditch  taps 
the  same,  are  discolored,  and  carry  a  certain  amount  of 
sediment  in  consequence  of  the  mining  of  defendants.  Be- 
ore  this  mining  commenced  the  waters  of  the  creek  were  pure. 

Now  let  us  examine  the  extent  of  the  injury  to  the  ditch* 
The  water  is  not  injured,  as  we  have  already  shown.  Then 
the  only  injury  that  could  result  is  in  filling  the  ditch  and 
in  constructing  and  tending  the  necessary  apparatus  tc 
keep  the  sand  and  sediment  from  entering  the  same. 
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The  ditch  had  to  be  cleaned  each  spring,  and  did  befbre 
the  mining  of  defendants  commenced,  and  it  is  not  very 
satis&otorily  shown  that  the  cleaning  required  any  consider- 
able more  labor  since  the  mining  than  before.  Certainly  the 
flow  of  the  water  has  not  been  materially  obstructed  since 
the  mining  commenced.  But  the  proof  shows  this  fact, 
that  the  plaintiffs  have  been  compelled  to  construct  a  sand 
gate  or  reservoir,  to  catch  the  sand  and  sediment,  and  that 
this,  dViring  the  mining  season,  fills  every  twenty-four  hours, 
and  that  the  waters  of  the  ditch  had  to  be  used  from  ten  to 
twenty  minutes  eacb  day  in  cleaning  this  gate  or  reservoir, 
and  that  one  man's  services  are  necessary  for  that  time  to 
clear  the  sand  and  sediment  from  the  reservoir.  The  testi- 
mony shows  that  this  ditch  is  divided  into  three  sections, 
and  that  the  services  of  one  man  to  each  section  is  con- 
stantly employed,  and  was  before  there  was  any  mining  on 
the  creek,  to  keep  the  ditch  in  running  order.  Mr.  Atchi- 
son thinks  that  two  men  might  probably  attend  to  the  ditch 
if  it  was  not  necessary  to  tend  the  sand  gate.  Then  the 
extent  of  the  injury  and  damage  is  reduced  to  this :  the 
construction  of  a  sand  gate, .  the  use  of  the  water  ten 
minutes  each  day  to  wash  and  cleanse  it,  and  the  services 
of  a  man  for  that  length  of  time  who  is  necessarily  employed 
in  other  services  on  the  ditch,  and  is  not,  especially  there 
for  the  purpose  of  tending  the  sand  gate,  but  is  on  the  ditch 
for  general  services,  working  by  the  month. 

Does  the  case  come  within  the  range  of  the  decisions  cited 
by  appellants  in  the  California  Reports  \  We  will  examine 
those  cases.  In  the  case  of  Mill  v.  Smithy  27  Cal.  480,  the 
defendants  had  been  engaged  for  four  weeks  in  digging  up 
the  bed  of  a  creek  at  points  from  ax  hundred  feet  to  one 
thousand  feet  above  the  head  of  the  ditch,  and  washing 
down  the  earth  and  water  into  the  ditch,  thereby  mixing 
the  earth  and  mud  with  the  water,  and  that  in  consequence 
thereof  the  sales,  of  water  were  injured,  and  the  use  of  the 
mines  destroyed ;  where  the  plaintiff  had  previously  sold 
sixty  inches  of  water  she  was  compelled  to  seU  one  hundred 
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and  twenty  inches  at  the  same  price,  in  consequence  of  the 
deterioration  of  its  solvent  capacity,  by  reason  of  the  sedi- 
ment and  mud  from  defendants'  mining  claim,  and  that 
some  of  the  miners  quit  work  entirely  in  consequence  of  the 
muddy  water.  Is  this  case  parallel  in  any  sense  to  the 
case  at  bar?  Here  the  mining  was  only  six  hundred  feet  to 
one  thousand  feet  from  the  head  of  the  ditch,  while  in  the 
case  under  consideration  it  is  at  least  fifteen  miles  away,  and 
a  large  volume  of  pure  water  mixes  with  the  water  from  the 
.  mines  before  reaching  the  ditch. 

The  case  in  the  23d  Cal.  480,  Phcenix  Water  Company  v. 
Fletcher^  shows  this  state  of  focts.  The  plaintiff^  were  the 
prior  appropriators  of  the  waters  of  the  stream,  and  had 
constructed  a  ditch  for  mining  purposes.  The  defendants 
erected  a  dam  across  the  stream  above  the  plaintiffs'  ditch 
for  the  purposes  of  a  saw-mill,  and  caused  the  waters  to 
flow  irregularly,  at  times  holding  it  back,  and  suffering  but 
a  small  quantity  to  flow  to  plaintiffs'  ditch,  and  at  other 
times  letting  it  down  in  greatly  increased  quantity,  and  that 
the  saw-dust  and  refuse  bark  of  the  mill  is  thrown  into  the 
stream  by  the  defendants,  clogging  and  filling  the  plaintifb' 
ditch  and  reservoira,  and  thereby  diminisliing  their  capacity 
to  flow  and  hold  water,  and  that  thereby  serious  injury  was 
caused  to  the  plaintiffs.  The  exact  nature  and  extent  of  the 
injury  is  not  stated,  but  it  may  well  be  supposed  that  the 
irregularity  in  the  flow  caused  by  the  mill  and  dam  of  de- 
fendants was  the  chief  source  of  damage,  as  that  was  one 
of  the  principal  points  decided  in  the  case,  and  as  to  this 
point  the  doctrine  in  the  case  of  The  Bear  River  and  Avbum 
Water  and  Mining  Company  v.  The  New  York  Mining 
Company^  8  Cal .  327,  that  the  first  appropriator  of  water 
for  mining  purposes  is  entitled  to  have  the  water  flow  with- 
out material  interruption  in  its  natural  channel,  is  approved 
and  confirmed. 

In  the  case  under  consideration,  there  was  no  material,  if 
any,  interruption  In  the  flow  of  the  stream,  and  no  com* 
plaints  from  the  miners  for  irregularity  in  the  supply  of 
\vat(*r  from  the  ditch. 
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The  dootrme  that  the  first  appropria4»r  of  water  for  min- 
ing purposes  is  entitled  to  the  waters  of  a  stream  as  against 
sabseqaent  appropriators  without  material  interruption  in 
the  flow  thereof  or  in  quantity  or  quality,  is  fully  recog* 
nized.  This  proposition  has  been  too  long  established  in 
this  mining  region  to  be  now  called  in  question,  and  I  apply 
this  doctrine  to  the  case  in  hand. 

The  water  of  Ten  Mile  creek,  at  the  place  where  it 
enters  plaintiffs'  ditch,  is  first-class  water  for  mining  pur- 
poses. It  is  of  the  same  quality  when  it  reaches  the  mines 
of  Last  Chance,  and  the  only  damage  to  the  plaintiffs,  in  con- 
sequence of  the  mining  of  defendants,  is  the  work  of  one 
man  for  from  ten  to  twenty  minutes  each  day  and  the  use 
of  the  waters  of  the  ditch  for  that  length  of  time,  and  this 
service  is  performed  by  a  man  working  by  the  month,  and 
hid  {>ay  is  not  thereby  increased.  This  sand  gate  is  effect* 
ual  in  its  operation,  and  the  task  of  cleaning  the  ditch  each 
spring  is  not  materially  increased  tn  consequence  of  the 
mining  above. 

Then  it  only  remains  to  say  that  the  nature  and  extent  of 
the  injury  complained  of  is  not  such  as  would  authorize  or 
justify  the  granting  of  the  injunction  prayed  for. 

Mining  upon  the  upper  Ten  Mile  will  cause  the  waters  of 
the  stream  to  be  discolored,  and  to  carry  a  certain  amount 
of  sediment  for  many  miles  below  plaintiffs'  ditch,  and  to 
grant  the  injunction  would  necessarily  cause  the  defendants 
to  cease  mining. 

There  is  one  further  consideration.  The  defendants  are 
shown  to  be  responsible  for  their  acts.  Their  mining  claims 
are  shown  to  be  worth  from  $15,000  to  $20,000  each,  and 
this  testimony  is  not  disputed,  and  there  is  no  testimony 
tending  to  show  the  insolvency  of  defendants,  and  for  the 
purposes  of  this  case  they  must  be  taken  to  be  solvent  and 
responsible.  ^The  oflELce  of  an  injunction  is  to  prevent  an 
irreparable  injury,  and  it  is  not  applicable  to  those  where 
the  parties  have  ah  adequate  remedy  at  law.  In  this  case, 
if  the  defendants  have  injured  the  plaintifb,  a  suit  for  dam 
Vol.  I.  —  72 
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ages  would  be  the  appropriate  remedy^  the  defendants  being 
responsible  and  solvent. 

It  would  require  a  very  strong  case  for  an  ii^unotion  to 
justify  the  granting  thereof^  when  such  an  act  would  cause 
infinitely  more  damage  than  it  would  remedy,  and  this  is 
the  case  at  bar. 

The  matter  of  granting  or  refusing  an  injunction  is  very 
much  in  the  discretion  of  the  court,  and  we  think  a  sound 
discretion  was  exercised  in  the  case  at  bar. 

Judfffnent  ajfimned. 


Caldwell  et  al.,  appellants,  v.  Qans  et  al.,  respondents* 

Rbpijevin  UNDSBTAKiNa—miraMet— return  of  property.  The  tnrotlee  In  an 
undertaking  in  replevin  are  released  from  their  obligation  to  return  the 
property,  if  it  is  taken  bj  due  process  of  law,  without  their  ftnilt,  and  held 
or  sold,  so  that  a  return  is  rendered  impossible. 

BsFLBViN  "-jDosesstion  qf  property— ottaehmenL  The  proceedings  in  replevin 
give  a  right  to  the  teiupoi-aiy  possesBiou  of  the  property  without  any  title, 
until  the  right  of  possesaiou  is  tried  and  determined,  and  do  not  impair  the 
lien  of  an  attachment  that  has  been  levied  on  the  property. 

Replevin  UNDERTAKING  ~o&{i^atton  of  sureties.  The  sureties  in  an  under- 
taking in  replevin  must  return  the  property  after  a  judgment  has  been 
rendered  for  such  return,  if  H  la  in  their  power  so  to  do;  and  they  are  en- 
titled to  the  property,  if  they  pay  the  Jndgment  in  the  suit  in  whioh  the 
property  has  been  attached. 

Replevin  undebtakinq~  compliance  itiih  — condition,  'The  oondttlofiof  a 
replevin  undertaking,  to  return  the  properly,  is  eompKled  wXtk,  if  the 
sheriff  acquires  possession  of  the  same  under  a  subsequent  attachment  or 
execution. 

£yn>sNCE — repleiHn  ttndertdking — defense  of  sureties.  It  is  net  oompetent  for 
the  sureties,  in  a  replevin  undertaldag,  to  prove  that  the  owner  had  no  at- 
tachable interest  in  the  property,  or  that  the  attaching  creditor  was  not 
injured  by  their  failure  to  return  the  same. 

Appealfrom  the  Third  District^  Lewis  cmd  GlarJce  County. 

This  case  was  tried  in  July,  1871,  bj  a  Jury,  tiiat  returned 
a  verdict  for  Gans.    The  court,  Wadb^  J.,  overruled  the 

motion  for  a  new  trial.     The  facts  appear  in  the  opinion. 


1872.]  Caldwell  v.  Gans.  571 

Chitkasebo  &  Ohadwiok,  for  appellants. 

The  first  ground  of  defense  to  this  case,  that  the  sureties 
were  released  by  the  sheriff  retaking  the  property  upon  a 
second  writ  of  attachment,  is  untenable.  There  is  no  author- 
ity in  law  to  sustain  such  a  proposition.  Justice  would  be 
easily  defeated  if  this  is  law.  The  lien  of  the  first  attaching 
creditor  is  destroyed  by  the  acts  of  third  parties,  in  replevy- 
ing and  attaching  the  property,  and  he  is  without  a  remedy. 
Appellants  attached  the  property  of  Gtermain,  and  Dahler 
replevied  it,  by  giving  a  good  bond.  Clark  attaches  the 
same  property.  Is  this  a  defense  to  an  action  on  the  bond 
given  by  respondents  for  the  benefit  of  appellants  i  Dahler 
confessed  that  he  had  no  action,  by  dismissing  his  suit,  and 
was  ordered  by  the  court  to  return  the  property,  so  that 
appellants'  judgment  in  the  attachment  suit  could  be  satis- 
fied. Dahler  replevied  the  property,  after  Clark  attached 
it,  and  held  it  for  months,  until  it  was  sold  by  his  ordera 
Dahler  never  returned  the  property  to  the  sheriflf,  and 
refused  to  comply  with  the  order  of  the  court.  If  it  had 
been  returned  to  the  sherifl*,  it  would  have  been  held  to  sat- 
isfy the  attachments  of  appellants  and  Clark.  The  position 
of  respondents,  that  the  return  of  the  property  was  rendered 
impossible  by  the  act  of  the  sherifi",  has  no  foundation  in  fact. 

The  evidence  shows  that  the  suit  of  Clark  against  Ger- 
maine  was  commenced  under  the  direction  of  Dahler,  to 
enable  him  to  get  the  property  again  into  the  hands  of  the 
sherifl*,  and  delay  and  prevent  appellants  from  collecting 
their  claim  against  Germain.  The  cases  of  Clark  v.  Ger- 
maine^  and  DaTiler  v.  Steele  (the  sheriff),  were  continued 
from  term  to  term,  nearly  two  years.  The  law  will  not 
benefit  a  party  who  resorts  to  such  trickery  and  chicanery. 

The  cases  of  Hunt  v.  JRobinson^  11  Cal.  262,  and  Hayes 
V.  JosepTiL  26  id.  535,  cited  by  respondents,  are  inapplicable 
to  the  case  at  bar.    We  admit  that  the  decisions  are  good  law. 

The  sheriff  wa6  unable  to  find  the  property,  after  the 
remittitur  in  the  case  of  Dahler  v.  Steele  had  been  tiled  in 
the  court  below.  This  would  certainly  fix  the  liability  of 
the  sureties  upon  the  replevin  bond.    Dahler,  by  his  acts, 
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sold  the  property  for  Ms  benefit^  and  placed  it  beyond  his 
power,  or  that  of  the  sureties,  t^  return  it. 

The  oonrt  erred  in  admitting  the  papers,  in  the  case  of 
Olark  V,  Gennain^  and  Dahler  v.  Steele  (second  suit).  They 
constitute  no  defense  to  this  action.  The  admission  of  the 
papers  in  the  case  of  Dahler  v.  Germain^  and  the  report 
of  the  sale  of  the  property,  was  error.  They  were  irrele- 
vant, and  calculated  to  mislead  the  jury.  Hill,  on  New 
Trials,  312-315,  and  cases  cited ;  SanUUan  v.  Moses^  1 
Gal.  93;  Innis  v.  Steamer  Senator^  1  id.  461.  This  evi- 
dence had  nothing  to  do  with  the  defense  made  by  respond- 
ents. If  the  retaking  of  the  property  of  the  sheriff  released 
the  sureties  on  the  replevin  bond,  when  such  retaking  was 
proved,  the  defense  was  made  out. 

A  plea  that  the  title  to  property  replevied  was  not  in  the 
debtor  against  whom  the  attachment  issued,  is  bad  in  an 
action  on  the  replevin  bond,  after  a  determination  adverse  to 
the  plaintiff  in  replevin.  SmWi  v.  LisTier^  23  Ind.  500; 
MitdieL  v.  Ingram^  38  Ala.  395. 

The  appellants  were  not  made  parties  to  the  suit  of  Dahlet 
V.  Germain^  for  the  foreclosure  of  Dahler' s  morl^age. 
They  were  not  bound  by  the  decree  therein,  and  the  intro- 
duction thereof,  as  evidence,  was  error. 

The  court  erred  in  its  instructions.  The  question  of  the 
power  of  the  sheriff  to  return  the  property  had  nothing  to 
do  with  the  case.  If  the  property  had  been  returned,  the 
sureties  in  both  replevin  cases  would  have  been  relieved, 
and  the  judgments  of  appellants  and  Clark  could  have  been 
satisfied  by  the  sheriff. 

The  court  had  no  right  to  modify  instructions  that  were 
law  and  applicable  to  the  evidence.  Conrad  v.  Lindley^  9 
Cal.  173  ;  Russell  v.  Arruidor^  3  id.  402 ;  Jamsan  v.  Quwey^ 
5  id.  491. 

The  property  was  not  in  the  possession  of  the  coroner  for 
Dahler  as  held  by  the  court.    Civ.  Prac.  Act,  §  104. 

Shobbr  &  LowBY  and  B.  W.  Toole,  for  respondents. 
When  the  property  came  again  into  the  hands  of  the 
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sheriff,  as  appears  by  the  'evidence  in  this  case,  the  oondi- 
tion  of  the  replevin  bond  to  retain  the  property  was  fal- 
filled.    Bimt  v.  Jtobinsan,  11  Cal.  302. 

After  the  replevin  snit  had  been  dismissed,  it  left  the 
parties  to  settle  the  question  as  to  the  valne  of  tiie  property 
and  the  right  of  possession,  on  the  nndertaking  in  the  case. 
Mills  V.  Oleasan^  21  Cal.  280.  The  question  as  to  who  had 
the  actual  i>06se88ion  of  the  proper^  was  pro})erly  sub- 
mitted to  the  jury. 

The  undertaking  was  given  to  the  sheriff  (Steele)  as  if  he 
was  a  trespasser  in  the  case.  What  right  had  appellants  to 
bring  this  suit  in  their  names  i  It  is  not  alleged  that  Steele 
was  the  trustee  of  an  erpress  teust,  and  there  is  no  assign- 
ment of  the  bond. 

If  the  sheriff  retook  the  property  and  let  it  go  again,  he 
must  look  to  the  second  bond ;  the  first  is  discharged. 
HutU  v.  SoMnaonj  11  Cal.  262 ;  Hdyea  v.  Josephi^  26  id- 
636  ;  Omiao  v.  Packard,  29  id.  198. 

The  complaint  is  defective  in  alleging  that  the  property 
was  held  by  the  sheriff  for  appellants  and  other  creditors. 
Respondents'  demurrer  should  have  been  sustained. 

Bahler  dismissed  his  first  replevin  suit  because  the  sheriff 
retook  the  property  and  had  it  in  his  possession. 

Wade,  C.  J.  This  is  an  action  on  a  replevin  bond,  and 
the  cause  comes  into  this  court  on  appeal  from  a  judgment 
for  defendants  in  the  court  below. 

A  statement  of  the  facts,  as  shown  by  the  record,  will  be 
necessary  to  a  correct  understanding  of  the  case. 

On  the  29th  day  of  January,  1870,  the  plaintiffs  com- 
menced a  suit  in  attachment  against  one  Gbrmain.  and 
levied  upon  certain  personal  -propertj  belonging  to  Ger- 
main, which  at  that  time  was  in  the  possession  of  one 
Dahler,  by  virtue  of  a  mortgage  by  GFermain  to  Dahler, 
July  1, 1869. 

On  the  8d  day  of  February,  1870,  four  days  after  the 
plaintiffs'  attachment,  Dahler  commenced  his  action  against 
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Steele,  sheriff,  and  replevied  the  attached  property,  and 
herein  the  undertaking  or  bond  in  replevin  was  given  ui)on 
which  this  snit  is  instituted.  In  this  action  such  proceed- 
ings were  had  as  that,  on  the  16th  day  of  March,  1870, 
the  action  was  dismissed,  and  judgment  for  the  return  of 
the  property  duly  given ;  but  prior  to  this,  and  while  the 
action  was  still  pending,  to  wit,  on  the  13th  day  of  March, 

1870,  the  property  wa^  agun  attached  at  the  suit  of  one 
Clarke  against  Germain,  and  taken  into  the  possession  of 
Steele,  sheriff,  and  upon  the  same  day  was  again  replevied 
by  Dahler.  On  the  23d  day  of  March,  1870,  these 
plaintiffs  recovered  a  judgment  against  Germain  for  the 
amount  of  their  claim,  upon  which  execution  was  issued 
and  returned  unsatisfied,  and  on  the  37th  day  of  January, 

1871,  they  bring  their  action  against  these  defendants,  who 
were  and  are  sureties  upon  the  bond  in  replevin  in  the  first 
suit  of  Dahler  against  Steele,  sheriff,  and  on  the  23d 
day  of  July,  1870,  Dahler  forecloses  his  mortgage  and 
procures  a  decree  to  sell  the  property  covered  by  his  mort- 
gage, which  is  the  same  property  levied  upon  by  plaintiff's 
attachment,  and  replevied  by  Dahler,  and  again  attached 
by  Clarke ;  and,  in  pursuance  of  such  decree,  the  sheriff 
takes  possession  of  the  property  and  sells  the  same,  realiz- 
ing therefrom  an  amount  insufficient  to  satisfy  said  decree. 

Upon  this  state  of  facts,  are  these  defendants  liable  upon 
their  undertaking} 

The  condition  of  the  undertaking  or  bond  of  defendants 
is  '^for  the  prosecution  of  the  said  action  for  the  return  of 
said  property  to  said  defendant,  if  return  thereof  be  ad- 
judged, and  for  the  payment  to  said  defendant  of  such  sum 
as  may,  from  any  cause,  be  recovered  against  the  plaintiff.*' 

The  action  of  Dahler  against  Steele,  sheriff,  was  dismissed, 
and  judgment  for  return  of  the  property  duly  rendered, 
and  return  was  not  made,  and  thereby  the  condition 
of  the  undertaking  was  broken,  but  prior  to  the  judg- 
ment of  return,  and  while  the  property  was  in  posses- 
sion of  Dahler,  by  virtue  of  the  undertaking  of  defend- 
ants, it  was  attached  at  the  suit  of  Clarke,  and  thereby 
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oaoie  again  into  the  possession  of  Steele,  slieriff,  defend- 
ant in  the  suit  of  claimant.  This  attachment  of  Clarke, 
by  virtne  of  which  the  property  was  taken  from  the  posses- 
mm  and  control  of  claimant  and  his  sureties,  rendered  it 
impossible  for  the  sureties  to  perform  the  judgment  for  a 
return  of  the  property.  By  reason  of  a  lawful  process 
issued  from  the  court  the  property  is  placed  beyond  the 
reach  of  the  claimant  and  his  sureties,  and  without  any 
fault  or  neglect  on  their  part,  and  by  operation  of  law,  the 
property  is  taken  beyond  their  control. 

Does  this  inability  of  the  sureties  to  perform  the  judg- 
ment of  return,  relieve  and  release  them  from  liability  upon 
their  undertaking  ? 

At  tl^e  time  the  proceedings  in  repleyin  were  instituted, 
and  the  undertaking  given,  the  property  was  in  the  custody 
of  the  law.  The  sheriff  held  it  by  virtue  of  plaintiffs'  attach* 
ment,  and  for  the  plaintiffs,  and  it  will  be  necessary  to 
inquire  into  the  nature  and  extent  of  plaintiffs'  lien  under 
this  process. 

If  plaintiffs'  lien  upon  the  property  continued  in  fall  force 
and  operation  notwithstanding  the  proceedings  aiid  under- 
taking in  replevin,  and  their  rights  were  not  thereby  injured 
or  impaired,  and  if,  after  judgment  of  return  in  the  replevin 
suit,  the  property  was  subject  to  their  control  as  against  de- 
fendants, and  if  Clarke  acquired  no  rights  by  virtue  of  his 
attachment  except  subject  to  the  rights  of  the  plaintiffsi 
then  to  hold  that  the  sureties  are  still  liable  upon  the  under- 
taking would  place  the  means  in  the  hands  of  plaintiffs  to 
collect  their  debt  twice,  once  from  the  property  attached, 
and  once  from  these  defendants  upon  their  undertaking 
for  if  the  lien  of  the  attachment  continues,  and  thereby  sub- 
jects the  property  to  the  control  of  plaintiffs,  they  could 
immediately  possess  themselves  of  the  property,  and  by  the 
very  act  of  obtaining  possession  would  cause  a  forf^ture  of 
the  bond,  so  that  by  securing  their  debt  from  the  property 
they  create  a  liability  against  defendants  by  which  they  are 
again  entitled  to  collect  their  debt. 

The  theory  upon  which  the  sureties  are  held  upon  their 
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undertaking,  after  a  judgment  for  return  of  the  property, 
and  default  thereon  is,  that  they  have  the  property  in  their 
possession  or  under  their  control,  and  that  they  have  the 
power  to  return  it  K  the  sureties  pay  the  judgment  they 
are  entitled  to  the  property.  The  law  giyes  them  the  prop- 
erty for  the  judgment  And  their  liability  comes  from  the 
fact  that  having  the  property  they  prefer  to  keep  it  and  i>ay 
the  value  thereof.  But  if  plaintiffs'  lien  continues  on  the 
property  after  judgment  of  return  is  given,  and  they  thereby 
have  the  right  to  control  it  to  the  exclusion  of  the  sureties, 
and  it  is  placed  beyond  their  reach  by  authority  of  the  law, 
then  to  render  judgment  against  them  would  produce  this 
result :  the  plaintiffs  would  have  the  property  whereby  their 
debt  is  secured,  and  also  a  judgment  for  its  value  whereby 
it  is  secured  again,  while  the  sureties,  instead  of  having  the 
property  as  they  are  supposed  to  have  as  a  compensation 
for  the  judgment  for  its  value,  would  be  entirely  without 
remedy,  and  this  injustice  would  follow :  That  plaintiffs 
would  collect  their  debt  twice,  and  once  from  innocent 
parties  who  have  received  no  consideration  therefor  and  who 
have  been  guilty  of  no  neglect  in  the  premises. 

The  law  will  not  thus  lend  its  aid  to  rob  one  person  that 
another  may  receive  twice  what  belongs  to  him,  and  the 
result  of  this  case  must  turn  upon  these  questions  : 

1.  Did  plaintiff's  lien,  by  virtue  of  his  attachment,  con- 
tinue, notwithstanding  the  proceedings  in  replevin !  and, 

3.  The  property  coming  again  to  the  possession  of  the 
sheriff  by  virtue  of  Clarke's  attachment,  and  thereby  being 
placed  beyond  the  power  of  sureties  to  return  the  same, 
does  not  such  Inability  of  the  sureties,  and  such  possession 
of  the  sheriff,  fulfill  the  condition  of  the  undertaking  to 
return  the  property  i 

As  applicable  to  the  foregoing  questions,  we  think  the 
following  propositions  can  be  maintained : 

1.  The  possession  of  goods  in  replevin  by  virtue  of  the 
undertaking  is  a  temporary  possession,  and  continues  only 
until  the  right  of  possession  has  been  tried  and  settled.  If, 
after  giving  the  undertaking,  the  plaintiff  should  sell  the 
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property^  the  porobaser  would  acq^uire  only  the  title  of  the 
plaintiff,  which  might  be  no  title  at  all.  The  plaintiff  could 
sell  only  the  title  he  possesses,  and  that  title  depends  upon 
the  result  of  the  trial.  If  it  were  true  that»  by  giving  the 
undertaking,  the  title  to  the  property  was  thereby  trans- 
ferred, then  it  would  follow  that  tiie  plaintiff  could  sell  and 
convey  a  complete  title ;  but  this  cannot  be  the  case,  for  the 
reason  that  the  undertaking  contemplates  a  retfwrn  of  the 
property  if  Judgment  of  return  be  given,  and  a  sale  before 
judgment  would  defeat  the  very  purpose  of  the  suit  The 
object  of  th^  action  is  the  spec^  property  in  question,  and 
judgment  for  the  value  is  only  given  wJien  the  property 
cannot  he  reached. 

2.  If  the  undertaking  carries  with  it  the  title,  the  prop- 
erty would  be  subject  to  levy,  execution  and  sale,  and 
thereby  the  primary  object  of  the  suit,  the  property  itself 
would  be  defeated.  And  if  the  property  is  subject  to  exe- 
cution and  sale,  the  law  would  thereby  authorize  the  means 
whereby  a  return  of  the  property  would  be  rendered  impos- 
sible, and  the  discharge  of  the  undertaking  would  be 
defeated,  and  yet  the  sureties  would  be  subject  to  a  penalty 
for  failing  to  perform  it 

Upon  this  subject  we  adopt  the  language  of  Justice 
MoLbak  in  Hogan  v*  LucaSy  10  Pet.  400,  and  say :  '*If 
the  property  be  liable  to  execution,  a  levy  must  always 
produce  a  forfeiture  of  the  condition  of  the  bond,  for  a 
levy  takes  the  property  out  of  the  possession  of  the  claim- 
ant and  readers  the  performance  of  the  bond  impossible. 
Can  a  result  so  repugnant  to  equity  and  propriety  as  this  be 
sustained  %  Is  the  law  so  inconsistent  as  to  authorize  the 
means  by  which  the  discharge  of  a  iQgal  obligation  is  de- 
feated, and  at  the  same  time  exact  a  penalty  for  the  forfeit- 
ure ?  This  would,  indeed,  be  a  reproach  to  the  law  and  to 
justice." 

This  theory  would  give  the  property  to  a  party  confes- 
sedly in  the  wrong,  and  authorize  him  to  convert  it  to  his 
own  use  at  pleasure,  while  he  could  only  be  held  to  account 
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for  its  value.  The  law  does  not  give  any  suo'n  privilege  to 
a  wrong-doer. 

8.  K  the  undertaking  in  replevin  gives  only  a  temporary 
right  to  the  possession  of  the  property,  and  does  not  carry 
with  it  the  title,  then  the  lien  of  the  attachment  is  not  die* 
turbed  or  impaired,  and,  after  judgment  of  retoni,  the 
attachment  controls  the  property.  And,  if  subsequent 
attachments  or  executions  should  be  levied  upon  the  prop^ 
erty  during  the  pendency  of  the  proceedings  in  replevin,  ot 
afterward,  such  attachments  or  executions  would  be  sub- 
ject to  the  lien  of  the  first  attachment ;  and  if  the  prop- 
erty, by  virtue  of  such  second  execution  or  attachment, 
should  come  again  to  the  possession  of  the  sheriff,  the  con- 
dition of  the  replevin  bond  to  return  the  property  is  ful- 
filled. 

4.  If  after  the  undertaking  in  replevin  is  given,  the  prop- 
erty is  again  taken  by  due  process  of  law,  and  held  or  sold, 
and  thereby  a  return  is  rendered  impossible,  this  fact  would 
discharge  the  obligation  of  the  sureties  to  return  the  prop- 
erty. 

In  support  of  the  foregoing  propositions  we  cite  the  fol- 
lowing authorities  :  Suni  v.  Hobinsoriy  11  Cal.  382 ;  Buckle 
V.  Luce^  1  Comst.  171 ;  LocJcwood  v.  Perry ^  9  Mete.  444 ; 
McRea  v.  McLean^  3  Porter,  188 ;  Emails  v.  King^  7  Mo. 
411 ;  Hogan  v.  Imcos^  10  Pet.  400 ;  Drake  on  Attach., 
§§  290,  299,  308. 

Suppose  that  the  sheriff,  by  virtue  of  an  execution,  levies 
upon  the  property  of  A  and  advertises  the  same  for  sale ; 
B  claiming  the  property  replevins  it,  causes  an  undertak- 
ing to  be  given  and  obtains  possession  of  the  property.  The 
suit  in  replevin  results  in  favor  of  the  defendant,  and  judg- 
ment for  return  is  given,  and  immediately  the  sheriff,  by 
virtue  of  his  execution,  repossesses  himself  of  the  property, 
thereby  placing  it  beyond  the  power  of  B  or  his  sureties  to 
perform  the  judgment  of  return,  and  thereby  creating  a 
breach  of  the  undertaking.  Can  it  be  contended  that  the 
execution  creditor  could  thus  secure  the  property  and,  by 
his  own  act,  cause  a  forfeiture  of  the  undertaking,  and  a^ 
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the  some  time  have  a  remedy  against  the  BoretieB  for  breach 
of  their  bond  i  Or  in  the  case  supposed,  if  there  was  a 
second  execution  upon  the  property,  during  the  pendency 
of  the  proceedings  in  replevin,  whereby  the  property  came 
into  tile  possession  of  the  sheriff  and  was  soldi  and  by  opera- 
tion of  law  was  placed  beyond  the.  reach  of  the  sureties  or 
claimant,  could  it  be  claimed  that  the  sureties  would  be 
held  for  a  return  of  the  property  when  the  law  had  made 
such  return  impossible  t 

Both  reason  and  authorities  fully  warrant  us  in  sa^ying 
that  the  law  does  not  thus  stultify  itself^  and  we  say  that  the 
lien  of  attachment  continues  unimpaired  during  the  pro- 
ceedings in  replevin,  and  when  the  same  property  came 
again  into  the  hands  of  the  sherifiE^  by  virtue  of  subsequent 
attachments  or  execution's,  the  condition  of  the  undertaking 
in  replevin  to  return  the  property  was  fulfilled  and  the 
sureties  discharged. 

In  the  case  of  Bunt  v.  Mobinson^  11  Cal.  263,  this  view 
is  fully  maintained.  In  that  case  Treadwell  commenced  a 
suit  against  David  Jones  by  attachment^  which  was  levied 
upon  certain  personal  property  by  the  plaintiff,  Hunt,  as 
sheriff.  Mary  Jones,  wife  of  David  Jones,  claimed  the 
property  as  sole  trader,  and  commenced  her  action  of  re- 
plevin, and  obtained  possession  of  the  property  upon  i^ving 
an  undertaking  in  replevin  with  these  defendants  as  sureties. 
The  replevin  suit  was  decided  on  the  5th  day  of  Eebruary, 
1866,  in  £a.vor  of  Hunt,  and  a  motion  made  for  a  new  trial 
by  Mrs.  Jones,  which  was  overruled  on  the  9th  of  March, 
1866.  Treadwell  obtained  j  udgment  against  David  Jones 
November  30,  1864.  On  the  18th  of  February,  1865,  cer- 
tain executions  in  favor  of  other  creditors  of  David  Jones 
being  in  the  hands  of  Hunt,  plaintiff,  were  levied  upon  the 
same  property,  and  the  property  sold  about  the  Ist  of  Feb- 
ruary. The  sheriff  being  in  doubt  as  .to  which  of  the  sev- 
eral creditors  were  entitied  to  the  proceeds  of  the  sale,  paid 
the  money  into  court,  and  filed  his  bill  of  interpleader, 
making  the  creditors  parties.  Upon  the  hearing  the  court 
decided  that  the  second  class  of  creditors  were  entitled  lo 
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the  prjoeeds.  Prom  this  decision  there  was  n6  appeal.  On 
the  17th  day  of  Man^h,  1855,  Hunt  issued  an  execution 
upon  the  judgment  obtained  by  him  in  the  replevin  Bait, 
which  was  returned  unsatisfied.  The  sheriff  then  brought 
his  suit  against  the  sureties  in  the  replevin  bond  and  ob- 
tained a  judgment  against  them  for  the  assessed  value  of 
the  property  replevied,  and  the  defendants  appealed. 

In  many  important  particulars  this  case  is  parallel  to  the 
one  at  bar.  In  this  case  the  property  is  attached,  it  is  then 
replevied,  and  during  the  pendency  of  the  suit  in  replevin, 
the  same  property  is  taken  upon  execution  in  fkvor  of  a^er 
creditors  of  Jones  and  sold,  by  reason  of  which  subsequent 
execution  and  sale,  the  property  comes  again  to  the  pos- 
session of  the  sheriff,  and  is  placed  beyond  the  reach  of  the 
sureties  to  perform  the  judgment  of  return.  In  the  case  at 
bar  the  property  is  attached  by  Caldwell  and  Ingram.  It  is 
then  replevied  by  Dahler,  and  during  the  pendency  of  the 
suit  in  replevin,  the  same  property  is  attached  by  Clarke, 
and  comes  again  to  the  possession  of  the  sheriff,  and  is  sub- 
sequently sold  by  virtue  of  Dahler' s  mortgage,  and  the 
sureties  are,  by  virtue  of  said  subsequent  attachment  and 
sale,  prevented  from  performing  the  judgment  of  return. 
In  both  cases  there  was  a  judgment  for  return  of  the  prop- 
erty, and  in  either  case  the  sureties  in  the  undertaking  were 
prevented  from  making  return  by  subsequent  levies  in 
attachment  or  execution  upon  the  same  property. 

In  the  case  referred  to  {Bunt  v.  Jiolnnsan\  the  court  make 
an  elaborate  and  exhaustive  examination  of  the  authorities, 
and  reverse  the  judgment  against  the  sureties,  for  the  rea- 
son, that  when  the  property  came  again  to  the  possession 
of  the  sheriff,  by  virtue  of  the  subsequent  executions,  the 
condition  of  the  replevin  bond  to  return  the  property  waa 
fulfilled,  and  for  the  further  reason,  that  to  hold  otherwisie, 
would  impose  upon  the  party  replevying  the  properly  the 
extraordinary  risk  of  having  to  pay  the  judgment,  and  also 
to  lose  the  property. 

We  adopt  this  view,  and  say  :  That  according  to  every 
principle  of  law  and  practice,  if  the  sureties  in  the  under- 
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taking  in  iieplevin  are  compelled  to  pay  the  value  of  the 
property,  they  are  entitled  to  the  property  ittolf.  But  it  is 
conceded  that  they  cannot  get  the  property,  that  having 
been  taken  ftom  them  and  sold  by  virtue  of  enzbaequent  exe- 
cutions, and  if  a  judgment  should  be  rendered  against  them 
for  the  value  of  the  property,  the^  would  be  compelled  to 
pay  for  what  they  never  enjoyed,  and  this  without  any  fault 
or  Q^leot  on  their  part,  and  purely  by  operation  of  law 
over  which  they  had  no  control. 

Again :  If  a  judgment  is  rendered  against  these  sureties, 
this  result  must  follow :  Oeiinain  who  is  justly  indebted  to 
these  plaintifTs,  and  against  whom  they  have  obtained  a  judg- 
ment,  would  be  enabled  to  pay  the  judgment  without  part- 
ing with  any  of  his  property,  while  these  sureties  would  be 
compelled  to  pay  for  what  the  law  had  taken  from  them, 
and  for  .which  they  have  not  received  any  benefit^  and  thus 
the  defendant  in  attachment  or  execution  obtains  two  prices 
for  his  property.  '^This,  indeed,  would  be  a  reproach  to 
law  and  justice." 

But  the  theory  that  the  replevin  of  Dabler  does  not  de- 
stroy- the  lien  of  Caldwell  and  Ingram's  attachment  does 
justice  to  all  the  parties.  Clarke's  attachment  is  subject 
thereto,  and  is  a  subsequent  lien,  and  the  property  coming 
again  into  the  possession  of  the  sheriff,  the  lien  of  plaintiffs 
as  well  as  that  of  Clarke  is  preserved ;  the  plaintiffs  are 
placed  in  the  same  position  as  before  the  replevin  suit,  the 
property  is  in  the  hands  of  the  sheriff,  the  lien  x>f  plaintiffs 
is  unimpaired,  and  the  only  damage  plaintiffs  could  have 
suffered  would  have  been  the  detention- of  the  property 
&om  the  date  of  plaintiffs'  suit  to  the  date  of  Clarke's, 
which  was  but  a  few  days,  and  the  damage  to  the  plaintiffs 
for  this  detention  from  the  sheriff  could  be  only  nominal  in . 
any  event. 

6.  The  record  shows  that  Dahler  foreclosed  his  mortgage 
against  Germain  and  procured  a  decree  and  order  of  sale, 
and  that^  by  virtue  of  such  proceedings,  the  sheriff  sold  the 
property  in  question,  and  applied  the  proceeds  thereof  to 
satisf}''  said  decree.    These  proceedings  demonstrate  the  fact 
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that  plaintiffs  obtainjed  no  posedble  interest  in  the  property 
attached,  and  that  they  were  not  in  anj'  manner  injured  by 
the  replevin  of  the  property  by  Dahler,  and  that  Germain 
had  no  attachable  interest  in  the  property.  This  proof  is 
incompetent  in  a  suit  against  sureties  upon  a  replevin  bond. 
Neither  in  such  a  case' would  it  ;be  competent  to  show  the 
property  in  the  plaintiff  in  replevin^  or  that  he  was  a  part 
owner  therein,  or  that  the  property  belonged  to  a  stranger. 
The  obligation  of  the  sureties  in  the  u(ndertaKing  is  to  return 
the  property  if  judgment  of  return  be  awarded,  and  they 
are  not  relieved  from  this  obligation  by  showing  that  the 
attaching  creditor  is  not  injured  by  their  failure  to  return 
the  property.  Title  is,  not  the  subject  of  inquiry  in  such  a 
suit.  But  the  record  in  the  case  of  Dahler  against  Germain 
shows,  that  after  the  plaintiffs'  attachment,  and  after  the 
undertaking  in  replevin  was  given,  the  property  was  again 
taken  by  process  of  the  law  and  sold,  and  that  its  return 
was  thereby  made  impossible.  This  proof  shows  that  the 
property  came  again  to  the  possession  of  the  sheriff,  and  as 
we  hold  that  such  possession  fulfills  the  condition  of  the 
undertaking  to  return  the  property,  this  testimony  showing 
such  return  was  properly  admitted  and  received  in  evi- 
dence. And  the  only  damage  that  could  result  to  the  plain- 
tiffs would  be  the  difference  between  the  sheriff  holding  the 
property  for  Dahler,  and  Dahler  holding  it  for  himself. 

But  Clarke's  attachment  is  conclusive  of  the  case.  It 
brings  the  property  again  to  the  possession  of  the  sheriff, 
and  thus  fulfills  the  condition  of  the  undertaking.  It  is  idle 
to  say  that  because  Dahler  immediately  replevied  the  prop- 
erty after  Clarke's  attachment,  and  thereby  obtained  posses- 
sion, it  was  in  the  power  of  his  sureties  in  the  first  replevin 
,  suit  to  perform  the  judgment  of  return.  The  levy  of  the 
attachment  just  as  effectually  takes  the  property  beyond 
the  reach  of  the  sureties,  as  if  it  had  been  sold  on  execu- 
tion. And  when  the  property  is  delivered  to  Dahler  by  vir- 
tue of  the  second  suit  in  replevin,  a  second  undertaking  vntk 
sureties  is  given  for  the  return  of  the  property,  and  it  can- 
not be  taken  by  the  first  sureties  without  injuring  the  rights 
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of  the  second  sureties.  Other  rights  have  intervened  that 
cannot  be  impaired.  And  suppose  the  second  sureties  held 
a  mortgage  upon  the  property  for  their  security,  which 
they  had  a  right  to  take  and  hold,  or  that  they  had  posses- 
fli(Hi  of  the  property  for  the  same  purpose,  by  what  right 
fiOvlA  the  first  sureties  take  it  from  them  ?  Their  equities 
are  equal  and  the  law  would  not  permit  them  to  interfere 
with  the  property  to  the  injury  of  the  second  sureties. 

Then  if  the  property  did  come  to  Dahler's  possession, 
sa^  was  so  in  his  possession  when  the  judgment  of  return 
was  given,  it  was  so  incumbered  with  the  rights  of  other 
parties  that  had  accrued  since  the  making  of  the  first  un- 
dertaking that  a  return  thereof  was  impossible,  and  this 
impossibility  resulted  from  the  operation  of  law,  and  over 
which  the  sureties  had  no  control. 

Suppose  the  second  suit  had  been  dismissed  ^nd  judg- 
ment for  a  return  of  the  property  rendered,  or  suppose  a 
trial  had  resulted  in  such  a  judgment,  but  in  the  mean  time 
the  property  had  been  taken  by  the  first  sureties,  by  what 
principle  of  right  or  law  shall  the  second  sureties  lose  the 
property  and  be  made  to  pay  its  value  for  the  benefit  of  the 
first  sureties } 

The  only  reasonable  road  out  of  these  difficulties  is  to  say 
that  the  attachment  of  Clarke,  and  the  second  undertaking 
in  replevin,  places  the  property  beyond  the  power  of  the 
sureties  to  perform  the  judgment  of  return,  ani  this  dis- 
charges the  bond. 

The  instructions  to  the  jury  in  the  court  below  were  in 
oonformity  with  the  views  herein  expressed,  and  we  find  no 
eRortheisin. 

The  Judgment  (^  the  o(nirt  bdow  U  qffirmed. 
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LoMMB,  respondent,  f>.  Swibkbt  et  al.,  appellants. 


BfJLBViar  WKnmaftAwat^^UabfMif  cf  »ureHe9-^dama§m.   The  mrsMai  In  n 
ondertakiiig  for  the  oUim  and  deliTeij  of  praportj,  (hat  it  In  tho  hands 

of  a  sheriff  ander  the  writ  of  attaohmeat,  are  liable  for  the  damages  which 

ma/  be  sustained  by  the  oflLoer  and  the  attaching  ereditor,  bj  a  tailore  to 

retnm  the  propertj. 
Bkplbvin  undsbtakino —parses  ^  aoUon/or  damagM  by  eredttor.    An  aotlon 

for  damages  against  the  sureties  on  a  replevin  undertaking,  which  has  been 

ezeouted  and  delivered  to  the  sheriff,  can  be  maintained  bjand  in  the  name 

of  the  creditor  tl&at  caused  the  olllcer  to  attach  the  property  tiiat  has  been 

replevied. 
▲TTACHMnNT — officer  is  triMtee  for  crtdUor,    An  officer  that  has  levied  upon 

property,  holds  the  same  and  receives  an  undertaking,  If  it  is  duly  taken 

from  his  possession,  as  a  trustee  for  the  benefit  of  the  attaching  creditor. 
PsAOTiGS  ^Judgment  for  return  of  property  —  value.    In  an  action  of  replevin* 

a  judgment  for  the  return  of  property,  which  does  not  fix  its  value,  if  a 

return  p|mnot  be  had,  is  irregular,  but  not  illegal  or  void* 
Bbflbyin  undsbtakjnq — sureties — statute  --^judgmenL    The  liability  of  the 

sureties  iu  a  replevin  undertaking  cannot  be  extended  by  statute,  or  the 

judg^nent  entered  in  the  action. 
BxPiiEvnr  undbrtakinq— contract  of  sureties.    The  suretiet  In  a  statatoxy 

undertaking,  for  the  claim  and  delivery  of  property,  contract  that  th* 

principal  will  return  the  property,  and  that  they  will  pay  any  judgment 

that  may  be  recovered  against  the  principal. 
Casks  doubtxd.    The  cases  of  Nickerson  v.  ChaiterUm^  7  CaL  668,  and  dairy  r. 

RoUand,  24  id.  U7,  doubted. 
BEPiiBViK  UNDBBTAKINO — evidence  of  ownership.  The  defendants,  in  an  action 

on  a  replevin  undertaking,  cannot  show  that  the  title  is  In  a  stranger. 
Rbpzavin  UNDBBTAxnro— sureties —toftt  retotTio  habendo.    The  sureties  in 

a  replevin  undertaking  can  be  sued,  if  the  property  is  not  returned  after 

a  judgment  therefor,  before  a  writ  retomo  habendo  has  been  issued  and 

returned  unsatisfied. 
FiJBAJ>vsiQ'— replevin  ^vaiue  of  property.    In  an  action  of  rsplevin,  the  VBlne 

of  property  must  be  alleged  by  the  party  that  demands  Judgment  for  its 

value,  if  it  cannot  be  returned. 
RspiiWiN  UNDSBTAKiNO— demand.    An  action  can  be  bfoai^t  ag^oat  the 

sureties  in  a  replevin  undertaking,  before  a  demand  has  been  made  for  a 

return  of  the  property. 


Appedlfrom  the  Third  District^  Lewis  and  Clarke  County. 

This  action  was  tried  by  a  jury  that  found  for  Lomme, 
and  the  court,  Wade,  J.,  entered  judgment  thereon.  The 
facts  appear  in  the  opinion.  The  case  of  Lomme  v.  KirU> 
ing^  is  reported  ante^  290. 
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E,  W.  Toole  and  ^hobisb  &  Lowby,  for  appellants. 

Respondent  .had  no  right  to  sue  upon  the  undertaking 
executed  to  Ilpberts  in  the  replevin  suit.  The  undertaking 
was  never  assigned  to  respondent.  Civ.  Prac.  Act  1867» 
§§109,  138,  131,  134,  137,  216,  217,  218.  The  sheriff  must 
make  the.  judgment  creditor's  demand,  out  of  property 
attached  by  Vim.  The  bail-bond  was  substituted  for  the 
property  in  this  action.  The  rights  and  duties  of  the  sheriflf 
are  the  .same. at  common  law  as  by  statute,  Barb,  on  Part. 
22,  31^  34,  36;  Morris  on  Replev.  264;  1  Esteems  PI.  66, 
§  17 ;  Seaward  v.  Mdhtte^  16  Cal.  304 ;  Oreen  v.  Burlce^  23 
Wend.  489 ;  Foulks  v.  Pegg,  6  Nev.  136 ;  Mearce  v.  Hitch- 
cock, 2  N.  Y,  388 ;  OstraTiderv,  Walter,  2  HiU,  329, 

The  sheriff  or  defendant,  in  the  replevin  suit,  is  the  real 
party  in  interest,  unless,  by  statute,  the  execution  creditor 
is  expressly  made  so. 

The  verdict  and  judgment  in  the  replevin  suit  are  not  such 
ZA  fix  the  liability  of  the  sureties  On  the  undertaking.  Civ. 
Prac.  Act  1867,  §  177;  Thomp.  on  Prov.  Rem.  36,  165, 
166 ;  Nick^son  v.  QhaUerton,  7  Oal.  668 ;  Clary  v-  Holland^ 
24  id.  147 ;  Dorsey  v.  Manlovey  14  id.  666 ;  OaUarati  v. 
Orser,  27  N.  Y.  324. 

Appellants  should  have  been  permitted  to  show  the  extent 
and  value  of  the  interest  of  Kintzing  in  the. property,  Sedg. 
on  Dam.  582,  583 ;  Thomp.  on  Prov.  Rem.  165 ;  Civ.  Prac. 
Act ,  title  Claim  and  Delivery ;  Wheeler  v.  HfcFarland,  10 
Wend.  322 ;  Dodge  v,  Wilbur,  10  N.  Y.  680 ;  Oresson  v, 
Stovi^  17  Johns.  116 ;  Russell  v.  BvUerfield,  21  Wend.  300. 

A  writ  of  retorno  hdbendo  should  have  been  issued  and 
returned  in  the  replevin  suit  Civ.  Prac.  Act  1867,  §  210, 
134 ;  Thomp.  on  Prov.  Rem.  38,  167. 

There  should .  have  been  a  demand  for  the  property. 
Respondent  should  have  given  an  indemnity  bond  to  the 
sheriflE^  and  retained  the  property,  in  order  to  have  any 
rights  therein.  Shirmer  v.  Stuart,  24  How.  Pr.  489 ;  David- 
9on  V.  DaUas,  8  Cal.  227. 

The  complaint  and  answer  in  the  replevin  suit,  fix  the 

▼alue  of  the  property  at  $2,500,  and  the  undertaking  therein 
Vol  I.  —  74 
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is  for  that  sum.  The  court  erred  in  admitting  evidence,  and 
allowing  the  jury  to  fix  such  value  at  double  such  sum. 
Drake  on  Attach.  309,  310,  327,  342 ;  Farley  v.  Bryant,  34 
Mo.  489. 

If  evidence  of  the  value  of  the  property  was  admissible^ 
it  should  be  fixed  at  the  time  the  property  was  replevied^ 
or  the  execution  came  to  the  sheriff. 

The  suit  abated,  so  far  as  C.  S.  Kintzing  was  concerned, 
after  filing  his  plea  and  proofs  in  bankruptcy.  Further 
proceedings  were  void  as  to  him  and  his  bondsmen,  pro 
tanio.    See  Bankrupt  Act,  March  2, 1867. 

The  court  erred  in  giving  respondent's  instructions,  and 
refusing  those  of  appellants'.  The  case  was  tried  upon  the 
wrong  theory,  If  respondent  could  recover  at  all,  the  $2, 600 
fixed  by  the  bond,  answer  and  complaint  in  the  replevin  suit 
should  be  credited  by  $1,300,  realized  by  respondent  out  of 
goods  sold  or  execution,  being  part  of  the  goods  so  replevied. 

Chumasero  &  Chad  WICK,  for  respondent. 

CTnder  the  Civil  Practice  Act,  the  artion  must  be  brought 
in  the  name  of  the  party  injured  by  the  replevin  suit,  and 
entitled  to  the  fruits  of  a  recovery,  upon  the  undertaking 
executed  in  the  case,  regardless  of  the  nominal  obligee. 
Respondent  is  the  real  party  in  interest  in  this  case.  The 
bond  was  not  given  for  the  benefit  of  the  sheriff.  The 
object  of  the  undertaking  sued  on  was  to  insure  the  return 
of  the  property  to  the  respondent,  or  the  payment  of  its 
value  in  case  of  its  non-return.  The  sheriff  attaches  prop- 
erty, as  trustee,  for  the  benefit  of  the  plaintiff.  The  char- 
acter of  the  interest  is  not  changed,  if  the  property  is  re- 
plevied. The  sheriff  cannot  be  regarded  as  the  real  party 
in  interest.  No  assignment  of  the  bond  was  necessary  to 
enable  respondent  to  sue.  Bdkei'  v.  Bartol,  7  Cal.  651; 
Summers  v.  Farish^  10  id.  351 ;  Bridge  v.  Niagara  L  Co.^ 
1  Hall,  347 ;  Arnold  v.  I/yman^  17  Mass.  400 ;  Jackson  v. 
Mayo,  11  id.  147 ;   Wormordh  v.  Hatch,  33  Cal.  121. 

The  complaint  alleges  that  the  undertaking  was  delivered 
to  respondent.    This  was  a  sufficient  assignment  under  our 
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act.  No  formality  is  necessary  to  trauafer  a  chose  in  action. 
A  debt  may  be  assigned  by  parol  as  well  as  by  writing.  2 
Story's  Eq.  311 ;  HiTbkle  v.  Wanger,  17  How.  (U.  S.)  368 ; 
SUtugJUer  v.  Fa'ost^  4  Blackf.  380 ;  Briggs  v.  Darr,  19 
Johns.  95.  A  bond  may  be  assigned  orally  by  delivery. 
Ford  V.  Stuartj  19  Johns.  342  ;  Dawson  v.  Oole,  16  id.  61. 

The  action  was  properly  brought  on  the  bond,  although 
the  judgment  was  not  in  the  alternative.  Whitney  v. 
Rehmet,  26  Ind.  603. 

Appellants  could  not  show  title  to  the  property  in  any 
other  person  than  the  defendant  in  the  attachment  suit. 
JUitcTidl  V.  Ingram^  38  Ala.  396 ;  Smith  v.  Lisher,  22  Ind. 
500 ;  WiUiams  v.  Vail^  9  Mich.  162  ;  Gray  v.  McLean^  17 
ni.  404. 

The  alleged  bankruptcy  of  Kintsdng  was  no  defense  in 
this  aotlcm.    Flagg  v.  Tyler y  6  Mass.  32. 

No  writ  de  retorno  or  demand  was  necessary  before  this 
suit  was  commenced.  Perreau  v.  BevaUj  8  D.  &  B.  72 ; 
Saunders'  PI.  770  ;  Nicker  son  v.  OhaUertany  7  Cal.  573  ; 
LiviTigston  v.  HdrnmeTy  7  Bosw.  671 ;  Ormehee  v.  3ams^ 
16  Conn.  678 ;  Peck  v.  WUnon,  22  111.  206. 

The  value  of  the  property  must  be  found  from  the  evi- 
dence. The  complaint  and  answer  in  the  replevin  case  do  not 
show  the  true  value.  The  c'espondent  was  entitled  to  prove 
and  recover  the  actual  damages  sustained. 

E.  W.  Tools  and  Shober  &  Lowby,  for  appellants,  in 
reply. 

The  cases  cited  by  respondent  are  those  where  the  bond 
is  given  to  the  sheriff  for.  the  use  of  the  defendant.  The 
sheriff  claimed  a  special  property  in  this  suit,  and  the  bond 
was  delivered  to  the  coroner  for  his  benefit. 

The  bondsmen  contract  with  reference  to  res  adjudicdtOy 
so  far  as  principal  is  concerned.  In  this  case  there  has  been 
no  res  adjudiccdia  with  reference  to  the  value  so  as  to  bind 
the  principal.  No  opportunity  to  try  the  value  of  special 
Droperty  of  sheriff  or  Kintzing  has  ever  been  afforded  Wat- 
son, and  comes  for  first  time  on  suit  against  sureties. 
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Knowlbs,  J.  This  cause  comes  to  this  court  on  appeal 
from  the  third  judicial  district.  The  record  presents  the 
following  facts :  Lomme  commenced  an  action  to  recover  a 
debt  against  B.  C.  and  Charles  S.  Eintzing  for  the  sum  of 
$4,884.89,  and  interest  thereon.  As  auxiliary  to  this  action 
for  the  purpose  of  securing  any  judgment  he  might  obtain 
therein,  he  procured  the  issuance  of  a  writ  of  attachment 
which  the  sheriff,  W.  K.  Roberts,  levied  upon  certain  prop- 
erty as  belonging  to  the  Kintzings.  Afterward,  W.  S.  Wat- 
son brought  an  action  of  replevin  against  Roberts  and  came 
into  possession  of  this  property.  In  this  action  John  M. 
Sweeney  and  Anton  M.  Holter  entered  into  an  undertaking 
in  the  sum  of  $6,000  to  Roberts,  conditioned  that  the  said 
Watson  should  return  the  said  prox)erty  to  him  if  a  return 
should  be  adjudged,  and  that  he  would  pay  any  sum  of 
money  as  might  for  any  cause  in  said  action  be  recovered 
against  him. 

In  the  case  of  Lomme  against  the  Kintzings,  Lomme  re- 
covered a  judgment  for  the  sum  of  $4,964.93,  and  $662. 6C 
costs.  In  the  action  of  Watson  against  Roberts,  Roberts 
recovered  judgment  against  Watson.  The  rerdiot  of  the 
jury  in  that  case  was  as  follows:  ''We,  the  jury  in  the 
above-entitled  cause,  find  for  defendant."  Upon  this  ver- 
dict the  court  adjudged  that  the  defendant,  Roberts,  was 
entitled  to  a  return  of  the  property.  No  demand  was  made 
of  Watfion  for  a  return  of  said '  property  on  behalf  of 
Roberta ;  nor  was  there  any  writ  isstied  by  the  court  for  the 
purpose  of  taking  possession  thereof  and  returning  it  to 
Roberts.  There  was  no  assignment  of  the  undertaking 
executed  by  Sweeney  and  Holter  to  Lomme.  The  same  was 
delivered  to  him,  however,  by  Roberts,  and  he  brings  this 
action  in  his  individual  name.  It  may  be  proper  to  remark 
that  the  bill  of  exceptions  in  this  case  is  presented  to  the 
court  in  an  imperfect  condition,  and  not  as  prescribed  by 
law.  The  record  does  not  clearly  point  out  the  alleged 
errors  of  which  the  appellant  complains. 

As  the  respondents,  however,  make  no  objection  to  the 
record,  we  will  consider  the  imperfections  as  waived. 
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The  first  question  we  are  called  upon  to  determine  is,  as 
to  whether  or  not  Lomme  had  any  right  to  bring  this  action 
in  his  own  name ;  whether  or  not  he  is  the  proper  party 
plaintiff  therein.  The  undertaking  was  made  payable  to 
Roberts.  In  what  capacity  did  he  hold  the  goods  taken 
from  him  by  Watson  1  He  held  them  as  an  officer,  for  the 
purpose  of  preserving  the  lien  which  had  been  created 
therein  in  favor  of  Jjomme  by  virtue  of  the  writ  of  attach- 
ment in  his  suit  against  the  Kintzings,  and  also  that  they 
mSght  be  made  subject  to  the  satisfaction  of  any  execution 
liomme  might  procure  to  be  issued  against  those  parties  in 
this  action  against  them.  He,  likewise,  held  them  for  the 
purpose  of  returning  them  to  the  Kintzings,  should  Lomme 
fail  to  recover  judgment  against  them.  It  will  be  observed 
from  this  that  Roberts  had  but  a  special  property  in  these 
^oods.  He  held  them  for  the  benefit  of  others.  His  posi- 
tion was  analogous  to  that  of  a  receiver.  **  A  trustee  is  a 
person  in  whom  some  estate,  interest,  or  power  in  or  affect- 
ing property  of  any  description  is  vested  for  the  benefit  of 
another."    Hill,  on  Trust.  66. 

Lomme  had,  perhaps,  no  estate  in  these  goods,  but 
Roberts  was  exercising  a  power  over  them  for  his  benefit^ 
and  hence  was  his  trustee.  A  trustee  can  maintain  an 
action  for  any  damage  to  property  he  may  hold  in  trust, 
and  the  amount  of  damages  he  may  recover  will  be  com  - 
mensurate  with  the  damages  done  to  his  cestui  que  trust 
and  to  his  individual  interest.  At  law  the  trustee  is  consid- 
ered as  holding  all  the  titie  or  interest  of  his  cestui  que  trust, 
A  stranger  would  not  be  allowed  to  set  up  an  outstanding 
equity  of  a  cestui  que  trust  for  the  purpose  of  lessening  a 
trustee's  damages  to  the  property  he  holds.  The  under- 
taking was  then  given  to  secure  all  damages  which  Roberts 
might  sustain  by  a  failure  to  return  the  goods  to  him, 
should  the  court  so  adjudge,  whether  those  damages  should 
accrue  to  him  in  his  individual  or  representative  capacity. 
Lomme  had  a  right  to  have  these  goods  in  Robert's  hands  in 
order  that  they  might  be  taken  under  execution  to  be  sold 
to  satisfy  any  judgment  he  might  obtain  against  the  Rintz- 
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ing8.  The  fact,  however,  that  they  were  taken  on  legal  pro- 
cess from  the  possession  of  Roberts  wonld  be  a  sofficient 
legal  excuse  for  not  being  able  to  produce  the  goods.  The 
only  thing  Roberts  might  have  been  liable  for  wonld  have 
been  negligence  in  exacting  proper  security  from  Watson, 
for  a  sheriff  is  only  liable  for  negligence  in  such  oases. 
Lomme  was  really  the  person,  then,  who  was  damaged  by  a 
failure  of  Watson  to  return  the  goods,  and  the  undertaking 
was  given  to  secure  him  in  his  rights  concerning  the  goods^ 
Roberts  occupied  the  position  of  a  trustee  of  an  expieas 
trust  in  receiving  the  undertaking  from  appellants.  A  trus- 
tee of  an  express  trust  is  defined  to  be,  in  our  statute,  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another.    See  Laws  of  1867, 136,  §  6. 

The  utmost  extent  of  signification  is  to  be  attributed  to 
this  term  "  trustee  of  an  express  trust."     1  Whit  Pr.  68. 

The  case  of  a  trustee  of  an  express  trust  is  an  excepticm 
to  the  rule,  that  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest. 

''  The  fact,  however,  that  the  trustee  of  an  express  trust 
might  bring  an  action  in  his  own  name  does  not,  in'  most 
instances,  preclude  the  beneficiary  or  real  party  in  interest 
from  likewise  bringing  suit  in  his  name,  and  the  instance  of 
a  party  for  whose  benefit  a  contract  was  made  is  a  case  in 
which  this  may  be  done."  See  I'Whit.  Pr.  64  ;  The  Qamden 
Bank  v.  Rogers^  4  How.  68  ;  Lane  v.  T%e  Columbus  Insur- 
ance Co.,  2  C.  R.  65 ;  Baker  v.  Bartolj  7  Cal.  667  ;  Ihqfe 
V.  Roserdhaly  id.  614, 

For  these  reasons  we  consider  Lomme  a  proper  party 
plaintiff. 

The  second  question  presented  is,  the  liability  of  the  de- 
fendants under  the  judgment  entered  in  favor  of  Roberta 
and  against  Watson.  It  is  claimed  that  because  Roberts 
obtained  against  Watson  no  alternative  judgment  for  the 
value  of  the  property  In  case  a  return  could  not  be  had, 
that  these  defendants  are  not  liable  on  their  undertaking. 
That  they  made  themselves  liable  on  their  undertaking  only  to 
make  good  such  judgment  as  Roberts  might  lawfully  obtain 
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agaiiurt  W»t80|i ;  and  that  the  only  l^al  judgment  Roberta 
could  obtain  a^^unst  Watson  W9b  for  a  return  of  the  prop 
erty,  or  its  value  in  case  a  return  could  not  be  had.  Now 
we  hold  that  a  judgment  for  a  return  of  the  property  was 
not  a  void  judgment,  but  at  the  worst  an  irregular  one.  An 
irregular  judgment  is  not  an  illegal  or  milawful  one.  Johns- 
i<m  V.  ComUqf^  10  N.  T.  670 ;  IngersoU  v.  BoatwiclCy  22 
id.  426. 

An  ijtr^gular  judgipent  will  support  an  execution  and 
may  be  enforced.    Mawley  v.  Hoioardj  23  Gal.  401. 

It  is  not  true,  however,  that  the  law  in  regard  to  the  judg- 
ment which  a  party  may  recover,  in  an  action  of  replevin, 
enters  into  and  forms  a  pan  of  the  contract  which  sureties 
enter  into  in  an  undertaking  in  such  an  action,  so  as  to 
vary  the  same.  Sureties  in  such  an  undertaking  are  bound 
by  the  contract  they  sign.  Their  liability  cannot  be  ex- 
tended or  made  less  by  any  such  statute.  The  conditions 
of  such  an  undertaking  are  prescribed  by  law.  It  is  not 
claimed  that  the  undertaking  sued  upon  is  not  in  aU  par- 
ticulars in  conformity  to  the  statute.  This  is  what  the  de- 
fendants undertook  for  Watson : 

' '  For  the  prosecution  of  such  action,  for  the  return  of  the 
said  property,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  the  said  defendant  of  such  sums  as  may  from 
any  cause  be  recovered  against  the  said  plaintiff." 

This  is  not  an  alternative  undertaking.  The  defendants 
did  not  contract  in  this  undertaking  that  Watson  should 
return  the  property  if  the  same  should  be  adjudged,  or 
they  would  pay  the  value  thereof.  They  contracted  both 
that  Watson  should  return  the  property  if  it  should  be  so 
adjudged,  and  pay  any  judgment  the  defendant  in  that 
action  might  recoyer  for  any  cause  for  money  against  him. 
If  the  plaintiff  in  that  action  failed  to  perform  any  one  of 
the  things  the  sureties  had  undertaken  that  he  should,  the 
aureties  became  liable  on  their  undertaking  to  the  extent  of 
the  damages  suffered  for  such  cause.  A  judgment  for  the 
return  of  th^  property  was  awarded,  and  the  property  not 
returned. 
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The  oases  of  NicJcerson  v.  ChatterUm^  7  Cal,  fi68,  and 
Clary  v.  JioUandj  24  id.  147,  cited  by  the  appellants,  maiii- 
tain  a  different  opinion  from  that  here  expressed.  The  lat- 
ter case,  however,  while  following  the  form^  upon  the  doc- 
trine of  stare  dedisiSy  holds  the  following  language : 

*^  If  we  were  called  upon  to  constme  the  eectionB  as  an 
original  question,  unaffected  by  any  prior  dedsion  npon 
the  same  point,  we  might  be  disposed  to  hold  the  con^plaint 
sufficient  in  this  respect  Buch  was  our  impression  tix>oa 
the  argument,  but  upon  a  careful  examination  of  the  decis- 
ions of  the  supreme  court  referred  to  in  the  argument,  we 
find  that  the  point  has  been  determined  the  other  way.'* 

The  point  in  that  case  was  raised  by  demurrer,  alleging 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  for  the  reason  that  the  complaint  did  not 
show  a  judgment  in  the  altematiye  either  fbr  a  return  of 
the  property  or  its  value. 

This  language  has  the  effect  to  destroy  certainly  the 
authority  of  the  case  of  JVickerson  v.  (Thatterton  to  a  con- 
siderable extent.  That  court,  after  a  mature  consideration, 
evidently  does  not  approve  of  the  principle  laid  down  in 
that  case,  and  are  forced  to  approve  of  it  for  different  rea- 
sons. In  direct  opposition  to  the  case  of  NicJcerson  v. 
Ohatterton^  is  that  of  Whitney  et  al.  v.  LeTimer  et  al.^  36 
Ind.  504.  The  principle  upon  which  this  case  is  decided  ifr 
evidently  that  the  practice  in  an  action  of  replevin,  as  to  the 
verdict  and  judgment  that  may  be  entered  therein,  does  not 
affect  the  liability  of  the  sureties  in  an  undertaking  in  that 
action.  That  their  liability  is  fixed  by  their  undertak- 
ing and  for  a  breach  of  it  those  entering  into  the  sitme  wen^ 
liable. 

The  case  of  GaUarati  v.  Orser^  27  N.  Y.  824,  it  is  claimed, 
announces  a  rule  in  accordance  with  that  of  Ifickerson  v 
Chatterton^  and  adverse  to  that  expressed  by  this  court. 

The  judgment  considered  in  that  case  was  for  the  value 
of  the  property  only,  and  for  that  reason  it  was  held  that 
the  sureties  liable  on  an  undertaking  in  arrest  were  not  held. 
We  are  not  prepared  to  say  that  this  ruling  was  not  correct. 
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The  sheriff,  fbr  laying  discharged  a  defendant  from  amest 
without  safflolent  bail,  was  held  to  be  liable,  as  sureties  had 
they  been  given  would  have  been.  One  of  the  provisions 
of  an  undertaking  in  such  a  case  is  the  same  to  required  in 
an  undertaking  in  replerrin.  The  sureties  were  required  by 
the  law  to  undertake  that  the  defendant  would  produce  the 
property  and  pay  the  plaintiff  suoh  sum  as  might  for  any 
cause  be  adjudged  against  him.  Under  such  a  clause  as  the 
last,  it  was  claimed  that  the  sureties  would  be  held  liable 
when  the  judgment  was  for  the  viilue  oif  the  property  only. 
The  court,  however,  held  otherwise.  There  is  reason  foi 
holding  that  the  provilsAons  of  the  statute,  in  relation  to  the 
judgment  for  money  that  should  be  entered  in  replevin^ 
may  be  considered  as  explaining  this  clause  of  an  under- 
taking, and  that  sureties  undertake  only  to  pay  such  judg 
ment  as  should  be  properly  adjudged,  and  that  a  proper 
judgment  was  an  alternative  one  for  the  value  in  case  a 
return  could  not  be  had.  In  such  a  case  it  might  be  claimed 
that  the  judgment,  not  being  In  the  alternative,  did  vary  the- 
contract  of  the  sureties.  This  view  of  this  question,  how- 
ever,  is  not  free  from  doubt.  In  that  case  one  of  the  judges 
dissented  from  the  opinion  of  the  court,  and  held  that  the 
judgment  was  only  an  irregular  one,  and  that  sureties  were 
held  on  an  irregular  judgment  the  same  as  their  principal. 
And  in  direct  conflict  with  that  opinion  is  the  case  of  Mason 
V.  Richards  et  al.y  12  Iowa,  73.  The  court  in  that  case  held, 
that  the  judgment  for  the  value  of  the  property  only  was 
irregular,  and  erroneous  but  not  void.  That  such  a  judg- 
ment could  be  enforced  against  the  principal,  and  that  the 
sureties  were  not  released,  but  liable. 

The  defendants  in  this  action,  however,  insist  that  our 
statutes  upon  the  subject  of  the  recovery  of  personal  prop- 
erty were  borrowed  from  California,  and  that  we  are  bound 
by  the  construction  put  upon  them  by  the  courts  of  that 
State.  The  statutes  in  question  substantially  existed  in  a 
great  many  States  of  this  Union  besides  California  at  the 
time  our  legislative  assembly  adopted  it  California  bor- 
rowed it  from  New  York.  The  correct  appellation  for  our 
Vol.  L— 76 
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practice  ie  the  New  York  Code  practice,  and  net  the  Oali* 
fornia  Code  practice,  and  as  the  New  York  conrts  had 
not  fnllj  determined  this  precise  point  when  our  le^B- 
iative  assembly  adapted  its  Code,  we  should  consider  our- 
selves free  to  determine  this  question  upon  principle, 
and  not  upon,  authority.  The  defense  of  the  bankruptcy 
of  C.  S.  Kintzing,  set  up  by  defendants  in  this  action,  we 
think  wholly  untenable.  That  defense  was  set  up  by 
Kintzing  in  the  action  of  Lam/me  v.  B.  C.  and  C.  & 
KirUzing.  The  plaintiff  alleges  in  his  complaint  in  this 
action  that  he  recovered  judgment  against  the  Eintadngs  for 
$4,954.93  in  that  action,  and  this  averment  is  not  denied  by 
the  answer  of  defendants. 

If  that  judgment  was  erroneous  it  cannot  be  attacked  in 
this  action.  It  is  not  a  void  judgment,  and  hence  cannot  be 
reviewed  in  a  collateral  action.  In  relation  to  the  right  to 
the  possession  of  the  property,  that  was  considered  and 
decided  in  the  action  between  Watson  and  Roberts.  K 
C.  S.  Kintzing  had  become  a  bankrupt,  his  assignee  in  bank- 
ruptcy might  be  entitled  to  the  possession  of  the  property, 
but  that  is  no  reason  why  Watson  should  be  entitled  to  take 
the  property  from  Roberts  and  hold  the  same,  He  claimed 
the  right  to  the  possession  through  the  Kintzings  himself, 
and  not  under  C.  S.  Kintzing' s  assignee.  We  hold  that  the 
sureties  on  the  replevin  undertaking  had  no  right  to  intro* 
duce  evidence  in  this  action  of  the  interest  of  the  Kintzings 
in  the  property  replevied.  The  answer  denies  that  the 
Kintzings  had  any  interest  in  property  that  was  the  subject 
of  the  attachment,  but  there  is  no  regular  allegation  of 
ownership  in  any  one  else.  There  is  no  plea  of  this  kind 
set  up  by  way  of  defense  such  as  would  be  required  in 
order  to  entitle  the  defendant  to  prove  the  same. 

Again,  where  the  question  of  who  is  the  actual  owner  of 
property  is  in  dispute,  we  do  not  think  that  the  defendants 
in  an  action  on  an  undertaking  in  replevin  oan  set  up  titie 
in  a  stranger,  and  in  that  action  compel  the  plaintiff  to 
litigate  his  title  to  the  property,  upon  which  there  had 
been  a  determination  between  the  plaintiff  and  the  principal, 
for  whom  the  sureties  became  liable. 
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As  appears  from  the  reoord  in  tli^  actiou  of  replevin, 
Watson  claimed  to  be  the  owner  of  the  propeiig^  in  disputej 
and  alleged  that  be  derived  title  by  purol^ase  from  the  Kint* 
aiigs.  It  does  not  appear  in  this  case  from  the  exceptions 
taken  who  the  defendants  claimed  was  the  owner  of  the 
property.  If  it  was  the  assignee  of  C.  S.  Eintzing  in  bank- 
ruptcy,  then  the  conrt  could  have  very  properly  have  held 
tliat  partnership  property  must  first  go  to  the  liquidation  of 
partnership  debts,  and  that  until  these  were  litigated  the 
property  could  not  pass  to  his  assignee. 

It  was  not  necessary  for  the  plaintiff  to  have  a  writ 
Tetorno  hab&fido  issued  and  returned  unsatisfied  before  he 
could  bring  this  action.  The  sureties  undertook  that  Wat- 
son should  return  the  property  if  a  return  thereof  should 
be  adjudged.  A  return  was  adjudged  and  Watson  failed 
to  return  the  property.  This  was  a  breach  of  the  undertak- 
ing. The  case  of  Nicker Bon  v.  ChaMerton  decides  that  no 
writ  retomo  habendo  was  necessary  in  order  to  fix  liability 
of  the  sureties,  and  that  case  may  be  considered  as  very 
favorable  to  sureties. 

It  is  claimed  by  appellants  that  if  plaintiff  is  entitled  to 
recover  he  is  only  entitled  to  recover  damages  to  the  amount 
of  the  value  of  the  property  as  specified  in  the  complaint 
of  Watson  in  his  action  of  replevin.  In  a  complaint  in  an 
action  of  replevin  the  plaintiff  states  the  facts  which  entitle 
him  to  a  judgment.  If  he  wishes  a  judgment  for  the  value 
of  the  property  in  case  the  possession  of  the  same  is  not 
delivered  to  him,  he  must  allege  its  value.  This  is  the  basis 
of  his  right  to  recover  such  a  judgment,  but  to  hold  that 
because  the  defendant,  in  an  action  of  replevin,  does  not,  in 
his  answer,  not  only  confess  the  value  of  the  property  which 
the  plaintiff  has  fixed  upon  it,  but  allege  that  it  is  of  much 
greater  value,  that  he  is  bound  by  this  allegation  of  the 
plaintiff,  and  cannot  prove  the  actual  value  of  the  property 
taken  in  an  action  on  the  undertaking,  would  be  imposing 

• 

upon  him  great  hardship  surely.  It  is  doubtful  if  the  de- 
fendant in  an  action  of  replevin  could  base  his  right  to  a 
judgment  for  the  value  of  the  property,  without  ailing 


i; 
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the  value  of  the  same  in  the  answer.  The  answer  of  a  de- 
fendant in  an  action  of  replevin  claiming  a  return  of  prop- 
erty, or  in  case  that  cannot  be  had,  a  judgment  in  the  alter- 
native for  its  value,  is  in  the  nature  of  a  cross  complaint, 
and  must  state  facts  sufficient  to  warrant  the  court  in  giving 
the  relief  demanded.    See  8  Oal. 

In  no  case  can  the  allegations  of  the  complaint  be  a  basis 
to  warrant  the  affirmative  relief  prayed  for  by  the  defend- 
ant. Of  course,  where  the  allegations  of  the  complaint 
have  been  denied  by  the  answer,  and  the  plaintiff  fails  to 
make  out  his  case,  the  judgment  of  the  court  would  be  for 
a  return  of  the  property. 

There  are  cases  to  the  effect,  that  where  the  court  awards 
a  judgment  of  nonsuit  the  defeondant  is  not  entitled  to  an 
alternative  judgment  for  the  value  of  the  property.  If  the 
rule,  however,  contended  for  was  the  correct  one^  why  the 
value  of  the  property  alleged  in  the  complaint  would  not 
be  a  basis  for  an  alternative  judgment,  we  are  unable  to  per- 
ceive where  a  nonsuit  was  adjudged.  It  was  not  necessary 
that  the  plaintiff  should  have  made  any  demand  for  a  re- 
turn of  the  property.  The  only  object  of  making  a  demand 
is  to  notify  the  party  in  possession  of  the  property  of  flie 
rights  and  claim  of  the  person  entitled  to  the  property.  Of 
this  the  principal  and  his  sureties  had  ample  notice  in  the 
action  of  replevin.  The  plaintiff  in  that  action  set  up  his 
rights,  and  claimed  a  return  of  the  property,  and  judgment 
of  return  was  awarded  him,  and  that  certainly  was  soffi- 
dent  notice. 

For  ihdfle  reasons  the  Judgment  of  ther  court  is  affirmed 

Judgment  ajffbrmti^ 
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KurvA^  appeUanty  v.  Horar  et  al.,  respondents. 

Pau0nxoi---«crdiet-*ooi^^N0tfrHf  evMiSfioe.  The  yeidio^  of  a  Jmy  wUl  not  h9 
disturbed  if  tliere  ii  a  oonfliot  in  the  evidenoe  npon.  the  material  iwaes  in 
the  case. 

Pbaoticb^imw  IHal-^fttr8(ntl^Nitito.  A  new  trial  wfll  not  be  granted  on  the 
groand  of  iTregalarities  in  the  oondnot  of  w  par^  and  his  attorney  during 
the  trial,  if  it  does  not  appear  that  the  verdiot  was  affected  by  the  irregu- 
larities. 

Appeal  from  the  Third  District,  Lewis  and  Olarke  Chtmty. 

This  case  was  before  the  court  in  January,  187Xj  avie^ 
829.     The  second  trial  in  August,  1871,  resulted  in  a  ver- 
dict and  judgment  for  defeadant,  Horn.     1^  Bepember, 
1871,  the  court,  Wade,  J.,  overruled  Kinna's  motion  for  a. 
new  trial  and  Kinna  appealed, 

Kinna  filed  three  affidavits  in  support  of  the  jground.  of 
irregularities  in  the  conduct  of  Horn  and  one  of  his  attor- 
neys during  the  trial.  They  set  forth  that  Horn  testified 
on  incompetent  subjects  in  defiance  of  the  rulings  of  the 
court;  that  Horn  testified  that  plaintiff  was  a  "liar^'  and 
"thief,"  and  repeated  the  same  and  other  vile  epithets  in 
the  presence  and  hearing  of  the  jury  ;  that  Horn  made  use 
of  the  same  epithets  concerning  a  witness  for  plaintiff ;  and 
that  Horn  was  excited  and  could  not  be  controlled  by  the 
<30urt. 

They  also  set  forth  that  Horn  admitted  that  Marvin,  a 
witness  for  Kinna,  would  testify  to  the  facts  recited  in 
Kinna' s  affidavit  for  a  continuance  ;  that  one  of  Horn's  at- 
torneys said  to  the  jury  in  his  argument  that  this  affidavit 
was  not  the  testimony  of  Marvin,  and  that  he  did  not  be- 
lieve that  Marvin  would  swear  to  what  was  contained  in  the 
Affidavit  for  a  continuance  ;  and  that  one  of  Horn's  attor- 
neys said  in  the  hearing  and  presence  of  the  jury  that  cer- 
tain goods  had  not  been  delivered,  although  the  court  re- 
peatedly ruled  that  evidence  of  such  facts  was  incompetent 
and  irrelevant. 


^ 
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W.  P,  Sanders,  for  appellant. 

The  record  shows  that  appellant  maintained  his  oase  by  a 
clear  preponderance  of  proof.  This  conrt  should  enforce 
the  law,  which  declares  those  facts  sufficiently  proven, 
which  are  thus  maintained.  The  verdict  was  against  tihe 
weight  of  the  evidence  and  should  be  set  aside. 

The  Judgment  should  be  set  aside  on  account  of  the 
irregularities.  There  will  be  no  orderly  trials  if  such  per- 
formances as  appear  in  this  case  are  not  visited  with  pen- 
alties in  the  form  sought  This  court  should  put  an  end  to 
^^ sharp"  efforts  to  win  cases  in  defiance  of  law.  No  coun- 
ter affidavits  were  filed  by  Horn,  and  the  only  proof  to  be 
heard  concerning  these  irregularities  is  in  the  affidavits  filed 
by  Kinna. 

The  testimony  shows  that  this  is  an  extraordinary  case, 
in  which  the  verdict  should  be  set  aside.  The  court  abdi- 
cates its  functions  if  it  permits  the  jury  to  act  like  an  irre- 
sponsible mob. 

Shobbb  &  LowBY,  and  E.W.  Toole  and  S.  H.  Wili^iahs, 

i'or  respondent  Horn. 

Appellate  courts  have  generally  held  that  they  would 
only  interfere  in  extraordinary  cases  with  the  decisions  of 
lower  courts  in  relation  to  the  weight  of  evidence.  The  ap- 
pellate court  will  not  disturb  a  judgment  or  verdict  where 
there  is  a  substantial  conflict  in  the  testimony  and  no  rule 
of  law  has  been  violated.  Ming  v.  Trziett,  ante^  322 ;  Im- 
heck  V.  Bullock^  24  Cal.  338 ;  Ellis  v.  Jean%^  26  id.  276 ; 
Wilkinson  v.  Parrott,  32  id.  102. 

No  instructions  appear  in  the  transcript,  and  the  only 
question  for  review  is  this :  Was  the  verdict  warranted  by 
the  evidence  % 

Knowles,  J.  This  cause  presents  but  two  points.  There 
was  a  full  traverse  of  the  complaint  of  plaintiffs  by  the 
answer  of  the  defendant  Horn.  Upon  the  material  issues 
in  the  case  there  was  a  conflict  of  testimony.  .  This  court 
has  repeatedly  held,  in  accordance  with  the  well-established 
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precedents  of  othet  'c^rts,  that  where  there  is  a  conflict  in 

the  testimony  upon  the  material  points  in  issue  in  the  cause, 

it  oannot  disturb  the  verdict  of  a>  Jury.    That  it  cannot  in* 

vade  the  province  of  the  court  below  and  of  the  Jury,  and 

determine  the  credit  to  be  given  the  witnesses,  and  as  to 

whether  injustice  was  done. 

The  other  point  is  the  irregularitieB  oecurring  during  the 
trial  complained  of  in  the  affidavits  filed  by  the  appellants. 
There  was  no  exception  duly  authenticated  taken  ae  to  any 
aotion  of  the  oourt  below,  or  tbegury;  The  eonduet  com- 
plained of  is*  that  of  the  defendant  Horn  and  one  of  his 
attorneys*  It  does  not  appear  in  any  manner  that  these 
irregularities  affected  the  conduct  of  the  Jury,  and  this  court 
cannot  presume  that  they  did.  The  granting  of  a  motion 
for  a  new  trial  rests  in  the  sound  legal  discretion  of  the 
court  that  tried  the  cause.  The  Judge  of  that  court  was.' 
acquainted  with  the  tact^  of  the  case- and  was  better  able  to 
determine  the  effect  of  tiie  irregularities  specified  in  tiie  affi<^ 
davits  of  appellants  than  this  court  And  in  the  overruling 
of  the  motion  for  a  new  trial  we  caii  see  no*  abuse  of  dis-> 
cretion.  We  find  no  other  points  presented  in  the  case  that 
demands  our  consideration. 

Judgment  of  the  court  below  aftrmed. 

Judgment  affirm^ 


*  Sanbebs,  appellant,  v.  Fabwell,  respondent 

DflRBZOX  ooiTBlf  — /urMioMon.  iThe  dUtrtot  oaartm  of  the  TBrrltoiy,  or6ftt«d' 
by  eongrees,  «re  not  eoartt  of  tbe  United  Statet. 

DiSTBiCT  oouvr '-eqtiitiU'-'CitiBenship  of  parHet,  The  dtstriot  ooorte  of  the 
TerrltoTy,  exercising  the  jarisdiotion  of  the  cironit  conrts  of  the  United 
States,  hare  no  jurlBdloiiOn  of  a  suit  in  eqaitr  between  eitiaens  of  the  . 

DmsuxTi  COURT — equity --The  distriot  courts  of  the  United  States  hare  no 

Jurisdiction  to  detennine  equity  causes. 
JlTBiSDicrioir'-'  C07tsent  of  paHU»,    The  consent  of  parties  oannot  confer  upon 

a  conrt  JurisdicMon,  whleh  Is  not  granted  Y>T  ^*v« 
Pragtiob— demurrer— tra^ecr  of  servios.  ,The  filing  of  a  genexal  demiuTer  ta 

a  bin  in  equity  is  a  waiver  of  any  irreaularitiy  in  the  senioe  of  the  subposua* 


<JUO  Sandxbs  v.  Fabwjell.  [Aug.  T., 

A^eaZfrom  the  Mrst  DUtricty  Jlfycfifmi  Oouniyi. 

Thb  demurrer  of  Parwell'  to  the  biir^ttf  Sftnders  was 
suirtained  bj  tH^  coui^t,  Mitbpht,  J:,  in  April,  1872,  and 
Sander^  appealed.    The  :fiwcts  cire  stated  in  the  opinion. 


' '  J 


E.  W.  Toole,  for  appellant. 

The  dastriot  courts  hare  josis^iotion  bf  tiidrsalpject-tnatter. 
Re8f)ond^t  appeared  <  by  -dooitiiTer,  dnd-that  gave  the  court 
jucisdiction  of  his  person.    . 

If'  the  prooees  was  improp^^  it  mUbe  set  aode  or  quashed^ 
and  new  and  proper  prcmess  odnid  be  btvoked:  If  the  ser- 
vioe  was  by  the  i  wrong'  officer,  ifae  wiit-eoold  ha^e  been 
served  by  the  proper  offldar  Jtheveafter,  aad  a  moiion  limited 
to  setting  aside  the:  service  would  have  been  proper.  Bat 
neither  defects  ih  the  #iat,  or  its  fiemrioe,  can  be  raised  by 
demurrerv  for  a  •deHiurxeir  is  an  answer  in  Ja\^  to  the  bilL 

The  bill  of  complaint  was  prorpw,  /the  process  was  regu- 
lar^the  service  was;by  the  proper  officer,  and  the  jurisdiction 
was  completei  Rulea  U.  S.t  Sup^rCtt;  in  Eq.  7y  Iff,  96 ;  Organic 
Act,  §9;  OroJiaardY.  Hughet^  1  Wall.  (U.  S.)76;  Dunphy 
wisKlemschraidty  Hi  id.  610.  • 

H.  N.  Blake,  for  respondeat.  :    s 

Tlii».  district  c€>arty  sitting  as  a  district  court  of  the  United 
States,  has  no  jurisdiction  of  this  case.  The  two  jurisdic- 
tions are  distinct,  and  must  ,be  k6pt  separate.  In  certain 
cases,  the  legislative  assembly  has  conferred  jurisdiction  on 
these  courts;  in  other  cases,  congress  has  regulated  the 
jurisdiction.  If  congress  has  not  given  the  district  courts 
of  the  United  States  jurisdiction  in  this  action,  the  court 
below  properly  sustained  the  demurrer.  Section  9  of 
the  "Judiciary  Act,*'  1  U.  S.  Stat.  73,  and  other  acts,  regu- 
late this  jurisdiction..  With  the  exceptipu  of  the  act  of  May 
Ifi,  1820,  3  U.  S.  Stat.  692,  the  district  court  of  the  United 
States  has  no  equity  jurisdiction.  This  exception  is  inap- 
plicable to  thiscas^,  Oonkling^s  Treatise  (5th  ed.X  263,  §  4 ; 
ParJctr  v.  Judges,  12  Wh^t.  661 ;  1  Abb.  U.  S.  Prac.  243, 
288 :  SiJooy  y.  Abbot^l,\  Law  Times,  84. 
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The  cironit  courts  of  the  United  States  possess  jurisdiction 
of  suits  of  a  civil  nature  in  equity.  Appellant  did  not  com- 
menoe  his  action  in  this  court  He  could  not  do  so,  because 
lie  is  a  citizen  of  Montana  Territory.  A  citizen  of  a  Terri- 
tory cannot  maintain  a  suit  in  the  circuit  court  of  the  United 
States.  ITew  Orleans  v.  Winter^  1  Wheat  91;  1  U.  S. 
Stat  78,  §  11. 

The  jurisdiction  of  this  action  is  in  the  district  court, 
created  by  the  organic  act    Acts  1886,  tit  18. 

Tlie  rules  of  the  supreme  court  of  the  United  States  relate 
to  the  practice  in  the  circuit  court,  in  which  appellant  can- 
not sue.  They  do  not  apply  to  this  case.  OUnton  v.  Bn- 
glehtecht,  18  Wall.  434. 

Respondent  did  not  make  a  general  appearance  by 
demurrer.  An  appearance,  for  the  purpose  of  denjdng  the 
jurisdiction  of  the  court,  could  not  be  held  to  be  an  admis- 
rfon  of  the  jurisdiction.  The  defect  is  not  thereby  waived. 
Wheeler  v.  Lampraan^  14  Johns.  481 ;  MalcoVnh'^.  RodgerSy 
1  Cow.  1 ;  Williams  v.  Keller y  6  Nev.  145. 

KiTOWLES,  J.  It  appears  by  the  bill  of  exceptions  pre- 
sented in  this  case,  that  the  appellant  filed  his  bill  for  the 
foreclosure  of  a  vendor's  lien  "  in  the  oflSce  of  the  clerk  of 
the  district  court  of  the  United  States  in  and  for  the  first 
judicial  district  of  the  Territory  of  Montana."  That  after- 
ward, in  pilrsuance  of  the  prayer  of  the  bill,  a  writ  of  sub- 
pcena,  issued  out  of  said  court,  directed  to  the  respondent, 
Don  0.  Parwell,  commanding  him  to  personally  appear 
before  the  jndge  of  the  district  court  of  the  United  States 
of  America  for  the  first  judicial  district  of  the  Territory  of 
Montana,  within  ten  days  to  answer  a  bill  of  complaint  ex- 
hibited against  him  in  said  court.  This  subpoena  was  duly 
served  and  returned  by  the  United  States  marshal  for  Mon- 
tana Territory.  The  respondent  appeared  in  this  action  and 
demurred  to  the  bill  on  the  two  following  grounds  : 

**  First.  Tliat  said  court  hath  not  jurisdiction  of  the  per- 
son of  the  defendant 

^'  Second.  That  the  said  court  hath  not  jurisdiction  of  the 

subject  of  the  action.** 
Vol.  L— 76 
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In  the  first  place  there  are  no  such  ooarts  in  Montana 
Territory  as  ^ '  the  district  court  of  the  United  States  in  and 
for  the  first  judicial  district  of  the  Territory  of  Montana." 
The  district  courts  for  the  Ter^tory  hare  conferred  upon 
ihem.  the  same  jurisdiction  by  our  organic  act  as  is  exercised 
by  the  circuit  and  district  courts  of  the  United  States.  Yet 
this  does  not  make  them  courts  entitled  to  that  appellation. 

In  the  case  of  Peter  Clinton  et  at.  y.  Paail  EnglebreeM 
et  al.j  the  supreme  court  of  the  United  States  says :  '^  The 
judges  of  the  supreme  courts  of  the  Territory  are  appointed 
by  the  pi^ident  under  the  act  of  congress,  but  this  does 
not  make  the  courts  tbey  are  authorized  to  hold  courts  of 
the  United  States.  This  was  decided  long  since  in  the 
American  Insurance  Company  v.  Carter^  1  Pet  646,  and 
in  the  later  case  of  Benner  v.  Porter j  9  How.  235.  There 
is  nothing  in  the  constitution  which  would  prevent  congress 
from  conferring  the  jurisdiction  which  they  exercise  if  the 
judges  were  elected  by  the  people  of  the  Territory  and 
commissioned  by  the  governor.  They  might  be  clothed  by 
the  same  authority  to  decide  all  cases  arising  under  the 
constitution  and  laws  of  the  United  States  subject  to  the 
same  revision.' ' 

Again  :  ^ '  There  is  no  supreme  court  of  the  United  States, 
in  the  sense  of  the  constitution,  in  the  Territory  of  Utah." 

This  decision  no  longer  leaves  it  an  open  question  as  to 
whether  this  bill  was  addressed  to  any  court  having  an  ex- 
istence in  this  Territory.  In  the  next  place,  allowing  that 
the  intention  of  the  appellant  waa  to  appeal  to  the  jurisdic- 
tion conferred  upon  the  district  courts  of  the  Territory  co- 
inciding with  that  exerdsed  by  the  district  and  circuit  courts 
of  the  United  States,  the  question  presented  is,  was  the 
demurrer  well  taken  1 

It  will  be  seen  by  reference  to  Brightley's  Digest,  12&- 
130,  that  the  circuit  court  of  the  United  States  has  jurisdic- 
tion ''of  all  suits  of  a  civil  nature  at  common  law  or  in 
4^quity,  when  the  matter  in  dispute  exceeds,  exclusive  of 
<;osts,  the  sum  or  value  of  five  hundred  dollars,  and  the 
United^States  are  plaintiffs  or  petitioners,  or  an  alien  is  a 
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party,  or  the  suit  is  between  a  citizen  of  the  State  where  the 
suit  is  brought  and  a  citizen  of  another  State." 

Also,  that  it  has  jurisdiction  of  certain  cases  in  law  or 
equity  arising  under  the  revenue  laws  of  the  United  States. 
The  bill  shows  upon  its  face  that  both  appellant  and  re- 
sx>ondent  are  citizens  of  Montana  Territory,  and  the  action 
is  to  procure  a  vendor's  lien.  This  shows  conclusively  that 
the  district  court,  exercising  the  jurisdiction  of  the  circuit 
court  of  the  United  States,  would  have  no  jurisdiction  of 
the  action.  It  does  not  come  within  the  enumerated  class 
of  actions  over  which  that  court,  by  law,  is  authorized  to 
exercise  jurisdiction. 

By  a  reference  to  pages  280,  281  of  Brightley*s  Digest,' 
it  will  be  seen  what  jurisdiction  congress  has  conferred  upon 
ttie  district  courts  of  the  United  States.  The  power  to  de- 
termine actions  in  equity  is  not  conferred.  Neither  the  cir- 
cuit or  district  courts  of  the  Unite'd  States  have  any  juris- 
diction but  what  is  conferred  upon  them  by  congress.  This 
is  an  action  in  equity.  The  appearance  of  the  defendant 
did  not  confer  jurisdiction  upon  the  court.  The  right  to 
-determine  the  action  presented  in  the  bill,  if  not  conferred 
by  law,  could  not  be  conferred  upon  the  court  by  consent  of 
parties.  Hence,  we  hold  that  the  demurrer  was  well  taken, 
and  the  ruling  of  the  court  below  should  be  sustained.  If 
this  could  be  treated  as  an  action  in  the  district  court  for 
th6  Territory,  exercising  its  powers  as  a  territorial  court, 
there  is  no  doubt  but  that  the  appearance  of  the  defendant 
in  the  action  and  the  filing  of  a  general  demurrer  to  the  bill 
would  be  a  waiver  of  the  irregularity  of  the  service  of  the 
subpoena  by  the  United  States  marshal.  We  do  not  think, 
however,  that  this  should  be  so  treat(^d.  The  court  in  which 
the  bill  purports  to  be  filed,  the  prayer  for  a  subpoena  and 
the  service  of  the  same  by  the  United  States  marshal  for  the 
Territory,  precluded  the  idea  that  there  was  any  intention, 
on  the  part  of  the  appellant,  to  commence  his  action  in  this 
court,  and  appeal  to  what  is  commonly  termed*  its  territorial 
jurisdiction. 

For  these  reasons  the  judgment  of  the  court  below  is 

Ajffirmed, 
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Febst  National  Bank  of  Helena,  respondeat^  v.  How 

et  al.,  appellants. 

pBOMiBSOBr  NOTB — contideroUon — fraud '-^d^efiae.  Fraud  that  impeaehaa 
the  consideration  of  a  promlstory  note  oonatitates  a  defense  to  an  aetlon 
at  law  on  the  note. 

Pbomibbobt  notb  —fraud  of  maker  atid  payee — vendor  and  vemiae — d^eno^ 
A  party  who  buys  and  reoelves  from  the  possessor  quarts-mill  maohineiy, 
the  title  to  which  Is  in  litigation,  and  makes  his  promissory  note  in  pigment 
of  the  same,  commits  a  fraud  on  the  vendor  by  delivering  tho  posaeasioi^ 
of  the  property  and  executing  a  conveyance  of  his  right  thereto  to  another 
claiming  the  same,  upon  a  demand  without  any  legal  compulsion,  and  oan-> 
not  afterward  plead  as  a  defense,  in  an  action  brought  on  the  note,  the  fraud- 
nlent  oondoot  of  the  vendor  in  selling  the  property. 

Pbomisbort  notb —/ailure  cf  eontideration—deUvery  cf  property.  In  an  no- 
tion to  recover  a  promissory  note,  the  maker  does  not  show  a  failure  of  con- 
sideration by  alleging  that  the  payee  had  no  titte  to  tiie  proper^,  in  pagr- 
ment  of  which  It  was  made.  If  It  appears  tliat  the  maker  had  delivered  to  a 
claimant,  without  any  legal,  necessity,  the  proi>erty  which  he  had  bought 
and  received  from  the  payee. 

Pbomisbobt  notb  *-  pUad^ng  ^  aUegvhon  of  fra%td>  In  an  action  on  a  promla> 
soiy  note  the  allegation  that  a  suit  was  corruptly  and  fraudulently  dia- 
missed,  without  setting  forth  the  facts  constituting  the  fraud,  ia  Imma- 
terial. 

PliBAi>iKQ*'>iMnff  amended  anewer—diooreHon,  I^  is  not  an  abnie  of  legal 
discretion  In  the  court  below  to  refnse  to  allow  a  defendant  to  file  a  seoond 
amended  answer,  if  the  affidavits  do  net  show  what  the  defense  is,  and  why 
it  was  not  made  before. 

Appeal  from  the  Mrei  District^  Madison  Ctmniy. 

In  April,  1873,  the  court,  Mubpht,  J.,  sustained  the  mo- 
tion  of  plaintiff  for  judgment  on  the  pleading,  and  refased 
to  allow  the  defendants,  How  et  al.y  to  file  another  amended 
answer. 

The  answer  alleged  that  the  only  oonsideratlon  of  the  note 
sued  on  was  the  sale  and  delivery  to  How  of  certain  ma- 
chinery ;  that  plaintiff,  at  the  time  of  the  execution  and 
delivery  of  the  note,  falsely  and  frauduleatly  stated  and 
represented  to  How  that  the  plaintiff  was  the  l^gal  and 
rightful  owner  of  the  property,  and.ixad  the  full  right  to 
sell  the  same ;  that  How,  relying  on  these  representations, 
executed  the  note  sued  on ;  that  tibe  only  title  of  plaintiff  tc 
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t^ie  property,  at  tlie  tinie  of  tlie  exiecutioii  of  the  note,  was 
derived  by  a  pretended  sale  and  delivery  of  the  property  to 
plaintiff  by  Cole  Sanders,  who  had  possession  of  the  same 
83  agent  of  the  ^' Cole  Sanders  Mining  Company;'' 
that  said  Sanders  had  no  right  to  so  sell  a^d  deliver  the 
poroperty,  which  belonged  solely  to  the  company,  and  was 
employed  by  the  company  as  its  agent  in  putting  up  said 
machinery  and  using  the  same  in  quartz  milling;  that 
plaintiff  well  knew  the  foregoing  facts ;  that  Sanders  became 
indebted  individually  to  plaintiff,  for  purposes  not  embraced 
within  his  employment  as  such  agent ;  that  plaintiff  fraud- 
ulently colluded  to  defraud  the  said  company  of  said  prop- 
erty, and  that  said  Sanders,  with  fraudulent  design,  and 
without  any  power  or  Authority,  sold  and  delivered  said 
property  to  plaintiff  in  consideration  of  said  individual  in- 
debtedness ;  that  plaintiff  commenoed  an  action  against  said 
company  to  procure  the  title  of  the  company  to  the  prop- 
erty, and  agreed  to  prosecute  the  same  to  judgment ;  that 
How  relied  upon  such  prosecution,  and  that  said  note  would 
not  have  been  made  if  plaintiff  had  not  made  this  induce- 
ment ;  that  plaintiff,  after  &e  execution  of  the  note,  wrong- 
fully and  fraudulently  dismissed  said  action,  and  has  failed 
to  procure  any  adjudication  of  the  title  to  said  property,  as 
against  said  company ;  that  plaintiff  procured  the  execu- 
tion of  said  note  to  defraud  the  defendants  of  the  moneys 
mentioned  in  the  note ;  '^  and  defendants  aver  that  the  said 
Oole  Sanders  Mining  Company,  by  virtue  of  their  said 
superior  titie,  has  demanded  and  claimed  possession  of  said 
property  from  defendant  How." 

The  answer  contained  a  counter-claim,  and  demanded 
judgment  against  plaintiff  for  $8,000  damages  sustained  by 
defendant  How  in  the  transportation  and  erection  of  said 
property  for  the  purpose  of  crushing  quarts. 

The  other  facts  appear  in  the  opinion. 

W.  F.  Sakdsbs  and  S.  Word,  for  appeUaats. 
The  court  below  seems  to  have  thought  that  the  aaswet 
otatod  facts  that  constituted  a  defense  in  equity,  but  not  in 
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• 

hiw.  The  question  in  this  case  is,  whether  the  law  will  en- 
force a  contract  procured  by  fraud,  or  compel  the  speciflo 
performance  of  an  executory  agreement  when  the  consid- 
eration has  wholly  failed.  Chitty  on  Cont  748^  tit  **  Con- 
tracts void  on  the  ground  of  fraud." 

The  appellant  How,  who  had  no  title,  quit-claimed  to  the 
party  having  the  superior  title.  It  is  contended  that  this 
is  an  admission,  which  does  away  with  the  force  of  the 
all^ations  as  to  fraud  in  procuring  the  note,  and  failure  of 
consideration.  There  should  be  no  confiision  here.  Sup- 
pose the  plaintiff  had  come  in  and  confessed  the  fraud  .and 
failure  of  consideration  set  forth  in  the  answer,  and  had 
alleged,  by  way  of  avoidance,  that  How  had  yielded  to  the 
superior  title  and  quit-claimed  his  interest  as  stated  in  the 
answer,  would  any  court  hold  that  the  matter  confessed 
had  been  avoided  i  Certainly  not  The  &ct  that  this  alle- 
gation is  made  by  the  defendants  in  the  answer  is  of  no 
more  force  than  if  made  as  reply  by  plaintiff. 

No  interest  should  have  been  allowed  on  the  note.  Be- 
spondents  '^charged"  interest  at  more  than  ten  per  cenf 
per  annum.  Such  charging  results  in  a  forfeitoro  of  all 
interest  due.  Act  June  80,  1864,  §  30 ;  2  Bright  Dig.  64 ; 
National  B.  B.  Oolwnbus  v.  Mo&re^  1  Law  T.  Bank,  74. 

E.  W.  &  J.  K.  Toole,  for  respondent. 

The  answer  shows  that  the  defense,  if  any,  is  equitable. 
Appellants'  remedy  should  be  by  a  bill  asking  a  stay  of 
proceedings  in  a  court  of  chancery. 

Appellants  had  no  right  to  dispose  of  the  property  to  the 
Cole  Sanders  Mining  Company.  Appellants  ^ould  have 
returned  property  to  respondent  upon  discovery  of  th^ 
alleged  fraud.  The  title  of  respondent  has  been  vested  in 
the  Cole  Sanders  Mining  Company  by  the  conveyance  of 
How.  Respondent  must  look  to  appellants  and  the  note 
sued  on,  and  has  no  other  remedy. 

The  court  properly  denied  the  application  of  appellants 
to  file  an  amended  answer.  The  answer  on  file  was  a  second 
amf^nded  answer.     The  affidavits  do  not  show  what  amend- 
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mentB  are  sought  to  be  made.  AppeUants  must  ahow  that 
thej  would  obviate  the  objections  to  the  aaswer  on  file  by 
fheir  proposed  amendments.  Appellants  most  also  show 
tSiat  there  was  a  gross  abase  of  discretion  hj  the  ooort  be* 
low  in  refusing  to  permit  them  to  amend  their  answer*  HoW 
many  times  has  a  party  a  right  to  amend !  Oan  a  par^ 
gamUe  for  decMons  of  the  court,  and  continue  to  ask  to 
amend  if  the  rulii^  are  adreirse  to  him  t 

Kkowlss,  J.  The  only  points  presented  in  this  case^ 
are  the  sufficiency  of  the  answer  of  tiie  defendants,  and  the 
refusal  of  the  court  below  to  permit  the  defendants  to  file 
an  additional  amended  answer. 

The  defendants  admit  the  execution  of  the  note  sued,  and 
deny  that  John  S.  Atchison,  cashier,  assigned,  for  a  valua- 
ble consideration,  this  note  to  plaintiff,  or  delivered  the  same 
to  it.  This  denial  would^  perhaps,  be  sufficient  to  raise  an 
issue  as  to  whether  the  assignment  was  for  a  valuable  con* 
sideration.  The  defendants,  however,  in  another  part  of 
their  answer,  aver  that  they  '^  executed  and  delivered  to  the- 
said  John  S.  Atohiscm,  as  cashier  and  agrait  of  plaintifl^ 
and  for  the  sole  use  and  benefit  of  plaintiff,  the  said  promis- 
sory note  sued  on."  Admitting  this  averment  to  be  true, 
and  the  plaintiff  is  the  rightful  owner  of  the  note,  and  under 
our  statute  the  proper  party  plaintiff,  although  the  assign'^ 
ment  of  the  note  to  plaintiff  may  not  have  been  for  a  valua- 
ble consideration. 

We  cotne  now  to  the  consideration  of  whether  the  answer 
eats  up  other  facts  which  constitute  a  defense  to  the  action 
on  the  said.  note. 

Both  plaintiff  and  defendants  seem  disposed  to  treaty  in 
their  arguments,  the  allegations  of  the  answer  as  setting  up 
the  defense  of  fraud.  We  do  not  feel  disposed  to  enter  into 
the  discussion  as  to  whether  this  defense  is  an  equitable  one 
or  not,  and,  therefore,  inadmissible,  under  our  organic  act, 
to  be  interposed  to  this  action  on  a  promissory  note.  Un- 
doubtedly fraud  can  be  set  up  as  a  defense  to  an  action  at  law 
im  a  promissory  note,  that  is,  any  fimtid  that  would  impeach' 
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the  coDfiideration  for  which  the  note  was  given.  Th^  fraud 
presented  in  this  case  by  the  answer  of  the  defendants  ia, 
that  the  plaintiff  sold  the  defendaat  How  certain  qnartz 
Dodll  machinery,  for  which,  as  a  security  for  the  payment  of 
the  considefation,  this  note  was  given,  but  that  plaintiff  had 
no  title  to  said  property.  That  the  same  was  owned  by  a 
corporation  known  as  tiie  Gole  Sanders  Mining  Company, 
incorporated  under,  the  laws  of  the  Btate  of  Missouri.  That 
plaintiff  purchased  this  property  from  Cole  Sanders,  an 
agent  of  the  said  corporation,  and  that  he  had  no  autiioiity 
to  sell  the  same.  That  at  the  time  <d  the  sale  plaintiff  knew 
that  it  had  no  title  to  said  property,  and  that  the  said  Cole 
Sanders  had  no  authority  to  sell  the  same* 

The  answer  shows  that  plaintiff  agreed  to  prosecute  an 
action  to  declare  the  title  to  the  said  property  to  be  in  jdain- 
tiff,  and  not  in  said  corporation,  and  that  a  suit  was  ])ending 
for  that  purpose  when  plaintiff  sold  defendant  How  this 
property,  but  that  plaintiff,  disregarding  this  agreement, 
fraudulently  dismissed  said  action. 

When  a  party  sets  up  franc^.  he  must  come  into  court 
with  clean  hands  and  show  that  he  is  entitled  to  avail  him- 
self of  the  fraud  alleged.    As  we  have  seen,  the  defendants 
^  show  by  their  answer  that  they  had  been  apprised  that  there 

was  some  dispute  about  this  property,  that  an  action  was 
pending,  concerning  the  same,  against  the  Gole  Sanders 
i  Mining  Company. 

'  The  defendants  aver  ^^  that  the  Cole  Sanders  Mining  Com- 

ptuiy,  by  virtue  of  their  said  superior  title,  has  demanded 
and  claimed  possession  of  said  properly  firom  defendant 
How,  and  that  said  defendant  How  has  released,  relin- 
quished and  conveyed  to  said  corporation  all  his  title  and 
possession  and  right  of  possession  of  the  said  property  de- 
rived under  and  by  virtue  of  the  said  sale/' 

This  was  not  a  proper  course  for  the  defendant  How  to  have 
pursued  on  a  simple  demand  from  the  Cole  Sandera  Mining 
Comi>any,  for  said  property,  although  that  company  may 
have  had  the  best  title  to  the  same.  The  proper  action  on  the 
part  of  the  defendant  How  would  have  been  to  have 
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or  ofSsred  in  good  fkith  to  deliver  bock  the  propeiCy  to  the 
plaintiff,  as  eoon  as  he  discovered  that  the  plaintiff  had  no 
title  to  said  property,  and  that  a  firand  had  been  committed 
upon  him,  unless  in  some  manner  he  was  prevented  from  so 
doing.  He  had  no  right  to  pursue  such  a  course  as  to  place 
the  plaintiff  in  a  more  un&vovable  position  in  regard  to  the 
pro^Tty  than  he  would .  have  been  had  he  never  sold  the 
same  to  him.  The  mere  demand  of  the  Cole  8andM*e  Min- 
ing Company  was  not  sufficient  to  have  prevented  the  de^ 
fendant  How  firom  delivering  or  otf)9ring  to  deliver  the  pos* 
session  of  the  property  back  to  plaintiff,  much  less  was  it 
sufficient  to  compel  the  said  How  to  not  only  deliver  the 
possession  of  said  property,  but  to  make  a  conveyance  of  the 
same  to  the  said  company  of  his  title  and  interest.  Posses- 
sion of  property  is  of  some  valae.  The  possessor  of  prop- 
erty may  never  be  compelled  to  deliver  the  same  to  the  one 
holding  the  paramount  title.-  The  conduct  on  the  part  of 
How  we  hold  was  such  as  will  preclude  him  and  his  sure- 
ties from  coming  in  and  setting  up  the  fraud  complained  of« 
The  said  How  has  committed  a  wrong  against  the  plaintiff 
by  his  conduct  in  the  premises.  It  may  be  urged  that,  as 
the  answer  must  be  taken  as  true,  there  was  no  wrong  in  the 
action  of  the  defendant  How,  because  the  plaintiff  had  no 
title  to  the  property  as  appears  by  the  answer.  The  reply 
to  this  is  that  the  defendant  How,  having  received  the  pos- 
session of  this  property  from  the  plaintiff,  had  no  right  un- 
less by  a  legal  compulsion  to  deliver  the  property  to  the 
other  contestant  therefor*  That  although  the  plaintiff  may 
have  had  no  title  to  the  property,  it  had  the  possession 
thereof  and  How  had  no  right  to  act  in  such  a  manner  as  to 
deprive  it  of  regaining  this.  Such  a  proceeding  as  that  of 
the  defendant  How  would  be  but  a  short  way  of  taking 
property  from  the  possession  of  one  claimant  and  deliver- 
ing  it  to  another,  and  then  force  the  one  who  had  been  de- 
prived of  the  possession  of  the  same  and  the  use  and  enjoy- 
ment thereof  to  litigate  the  title  to  the  property  on  an  action 
on  the  promissory  note  given  as  a  security  for  the  payment 
of  the  consideration  therefor.  No  court  woi^d  be  war^ 
Vol.  L  —  77 
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ranted  in  supporting  such  a  proceeding.  It  is  inoonsisteni 
with  fair  dealing  on  the  part  of  the  defendant  He  must 
have  his  hands  clean  to  entitle  him  to  set  up  the  fraud  com- 
plained of.    ' 

It  does  not  appear  how  the  defendants  were  damaged  bj^ 
a  failure  to  prosecute  the  suit  to  test  the  title  to  the  prop- 
erty between,  the  plaintiff  and  th/9  Oole  Sanders  Mining 
Company.  The  dismissal  of  the  suit  may  ha^e  been  the- 
natural  result  of  the  plaintiff  i>arting  witii  the  possessiott^ 
of  the  property  and  its  tiUe  to  the  same.  The  mire  ali^a- 
tlon  that  such  dismissal  was  corruptly  and  fraudulently 
done  amounts  to  nothing  without  showing  the  fraud.  The 
facts  that  constitute  fraud  must  be  set  forth. 

It  is  claimed  in  the«  argument  of  appeUants  that  the  alle- 
gations of  the  answer  amount  to  the  setting  forth  of  a  Ml- 
ure  of  consideration.  We  should  be  more  inclined  to  treat 
the  answer  as  setting  forth  such  a  defense  did  it  not  contain 
the  allegations  that  the  plaintiff  knew  it  had  no  title  to  said 
property  at  the  time  of  the  sale  of  the  same,  that  it  pur- 
chased the  same  from  an  agent  of  the  Cole  Sanders  Mining 
Company,  who  had  no  authority  to  sell  the  same,  which 
the  plaintiff  well  knew. 

Treating  this  answer,  however,  as  an  attempt  to  set  up 
failure  of  consideration,  namely,  failure  of  title  of  the 
property  for  which  the  note  sued  on  was  given  in  considera- 
tion,  and  does  the  answer  present  a  complete  defense  of  this* 
kindJ 

It  does  not  appear  that,  by  any  l^gal  action,  the  plaintiff 
had  been  adjudged  to  have  no  legal  title.  It  does  not  ap- 
pear that  the  Cole  Sanders  Mining  Company  had  obtained 
the  possession  of  said  property  through  any  legal  process*^ 
All  that  does  appear  is,  that  the  said  mining  company  de- 
manded possession  of  one  of  the  defendants,  John  How,  of 
said  property,  and  that  in  pursuance  of  this  demand  he  not 
only  delivered  possession  thereof  to  said  company,  but  he 
conveyed  to  it  all  his  right,  title  and  interest  hereto.  We 
hold  that  this  does  not  show  a  failure  of  oonaideration.  To- 
warrant  a  party  in  delivering  possession  of  property  to  a 
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daimant  tixereofi  that  he  has  reoeived  possession  of  from 
another  by  virtue  of  a  sale,  there  must  be  some  legal 
necessity  for  him  to  do  so.  That  he  cannot  act  thus  on  a 
simple  demand  and  then  claim  that  the  title  has  failed.  It 
hM  firequeifttly  been  held,  in  cases  of  the  sale  of  lands,  that 
the  defendant,  in  ap  action  on  the  consideration  therefor, 
cannoiset  up  a. failure  of  title  as  a  defense  to  the  action 
wtthaut  showing  an  eviction.  Personal  property  comes 
under  the  same  rule  as  real  estate  when  a  defendant  seeks 
to  avail  himself  of  a  failure  of  title*  We  do  not  hold,  how- 
ever, that  it  is  actuaUy  necessary  for  a  defendant,  in  such 
an  action,  to  show  an  eviction,  but  we  do  hold  that  the  title 
must  have  failed  and  that  possession  can  no  longer  be  main- 
tained, or  that  he  has  delivered,  or  offered  to  deliver,  the 
property  back  to  his  vendor,  or  show  some  good  reason  for 
not  doing  so.  Although  the  defendants  may  have  been  ap- 
prised of  an  outstanding  title,  and  may  have  believed  that 
this  was  the  paramount  title,  and,  in  fact,  it  may  have  been, 
they  had  no  right  to  deliver  possession  of  the  property  to 
this  claimant  without  some  legal  necessity  for  it.  No  such 
necessity  existed  at  the  time  and  there  may  never  have  been 
such  a  necessity. 

For  these  reasons  we  think  the  answer  of  the  defendants 
did  not  state  facts  sufficient  to  constitute  a  defense,  and  that 
the  plaintiff  was  entitled  to  a  judgment  on  the  pleadings. 

The  refusal  of  the  court  below  to  permit  the  defendant  to 
file  an  amended  answer  is  assigned  as  error. 

The  refusal  to  allow  a  party  to  amend  his  pleadings  rests 
in  the  sound  l^al  discretion  of  the  court  to  whom  the  ap- 
plication is  made,  and  this  court  can  only  review  that  ruling 
when  it  appears  that  there  has  been  some  abuse  of  that  dis- 
cretion. It  appears  that  the  defendants  had  obtained  per- 
mission before  to  amend  their  answer,  and  that  the  answer 
in  this  cause  was  filed  in  pursuance  to  that  permission. 

The  attorneys  for  the  defendants  make  affidavit  on  their 
second  applicartion  to  amend  their  answer,  that  the  defend- 
ants, in  their  judgment^  have  a  good  defense  to  the  action, 
but  these  affidavits  do  not  show  what  that  detense  is,  and 
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why  it  was  not  interposed  before,  although  from  their  affi- 
davits it  would  appear  that  such  defense  must  have  been 
within  their  knowledge. 

Under  such  oircumstanoes  we  can  see  no  abase  of  discie- 
tion  in  refusing  to  allow  this  seoond  amendment  of  defend- 
ants to  their  answer. 

For  these  reasons  the  judgment  <rf  the  cooft  below  is 


OoLLiSB,  respondent)  v.  Field  et  al.,  appeUaats. 

R«i«i8ACT — conHderaUon — <eai  A  release  that  is  exeoated  for  a  oondderatlon 
and  does  not  affect  real  estate,  is  valid  withoat  a  seal. 

BmJiABiB  ^ju4orMfU  ^  mortgage — reZf  ose  of  one  obUgor,  The  written  relesaefer 
a  yaloable  consideration  of  one  of  the  joint  and  several  makers  of  a  promis- 
sory note  from  all  liability  on  the  judgment  entered  in  the  district  court 
thereon,  and  Uie  mortgage  securing  the  payment  of  the  note,  satisfies  the 
judgment  and  releases  all  the  judgment  debtors  and  mortgagors. 

Rblbass — repuffnant  proviso  void.  The  proviso  in  a  release  of  one  judgment 
debtor,  which  states  that  the  liability  of  the  other  judgment  debtors  shsll 
not  be  affected  thereby,  is  repugnant  to  the  release  and  void. 

HaiiSTTNdbb  execution  sbt  asede — fraud.  The  sale  of  property  under  aii' 
execution  to  sutisfj  a  judgment  for  the  foreclosure  of  a  mortgage,  after  the 
judgment  creditor  has  released  one^ihalf  of  the  property  from  the  mortgage 
and  judgment,  and  received  one-half  of  the  judgment,  is  fraudulent  aod 
must  be  set  aside  by  the  court. 

Case  avvibked  —  interest.  The  case  of  Davie  v.  Hendrie,  ante,  485,  holding 
that  parties  could  contract  for  a  higher  rate  of  interest  than  ten  per  oentom 
per  annum  after  the  maturity  of  the  note,  affirmed. 

Pboiobsobt  voTia—intereift  untU  paid.  A  promissory  note,  in  which  the 
maker  agrees  to  pay  a  certain  sum,  *'  on  or  before  "  a  certain  day,  *'  with  In- 
terest at  the  rate  of  three  per  cent  per  month  until  paid,"  does  not  provide 
for  the  rate  of  interest  after  its  matorUy  on  that  day,  and  the  holder  oso 
then  collect,  under  the  statute,  interest  at  the  rate  of  ten  per  oentom  per 

Appeal  from  the  First  District.  Jefferson  County. 

In  May,  1872,  the  court,  Murphy,  J.,  overruled  the 
motion  of  Ervin  and  Metcalf  to  set  aside  the  sale  of  certain 
property  by  the  sheriff  under  execution,  and  they  appealed 
Thf*  facts  are  stated  in  the  opinion. 
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.  Paqs  &  CoLBUAK,  for  appellants. 

Where  two  or  more  debtors  are  jointly  and  severally 
bound,  a  release  of  one  is  a  release  of  all.  Story  on  Prom. 
Notes,  §425 ;  Byles  on  Bills,  §  232  ;  Brightly' s  Fed.  Dig. 
"  Release ;''  Nicholson  v.  ReioUle^  4  Ad,  &  El.  676 ;  Hoffman 
V.  Dunlapy  6  CaL  183 ;  TucJcerman  v.  NewhaU^  17  Mass. 
581. 

Such  a  release  need  not  be  under  seal.  The  rule  of  the 
ancient  courts  in  this  respect  has  been  changed.  1  Pars. 
Notes  &  Bills,  248 ;  Benjamin  v.  McConneU^  4  Gilm.  (HI.) 
536.  Where  a  consideration  is  expressed,  or  proved  to  have 
passed,  a  seal  is  immaterial.  Ayer  v.  AsTimead^  31  Conn. 
447 ;  MUMken  v.  Btowti^  1  Rawle,  391. 

A  general  release  can  be  restrained  by  the  recital,  which 
refers  to  an  enumeration  of  the  debts  extinguished,  never 
to  the  pajiaes  affected  thereby*  A  proviso  in  a  release  that 
other  parties  shall  not  take  advantage  of  it  is  void.  Bacon's 
Abr.,  Release,  **6;"  Owen  v.  Homan^  20  L.  J. ;  Wig  gin 
V.  Tadcn,  23  Pick.  434 ;  Mce  v.  Webster,  18  HI.  331. 

The  release  extinguishes  the  obligation,  and  there  must 
be  a  new  and  separate  promise  to  pay  to  bind  the  co-obligors. 
Steams  v.  Ib/ppinj  5  Duer,  244 ;  Boosac  v.  Rogers^  8  Paige, 
229. 

Equity  will  not  relieve  except  where  there  is  fraud  or  un- 
fair practices.    Joy  v.  Warz,  2  Wash.  C.  C  266. 

The  release  in  this  case  cannot  be  construed  a  covenant 
not  to  sue.  No  right  to  bring  a  suit  against  all  the  debtors 
is  reserved  in  the  release.  Bronson  v.  FiWiugh^  1  Hill,  185 ; 
Ayer  v.  Ashmead,  31  Conn.  447. 

Parol  testimony  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  release  under  seal.  Bronson  v.  Fitzhugh^  1 
mil,  185. 

In  this  case  the  releases  are  under  seal,  and  the  whole 
debt  was  extinguished  thereby. 

The  sale  should  have  been  set  aside  on  other  grounds* 
The  execution  was  for  the  amount  of  the  original  judgment 
whereas  the  release  acknowledged  a  payment  of  $1,4)00 
The  sheriff  was  not  an  officer  of  the  chancery  court,  and 
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had  no  authority  to  make  the  sale.    The  sheriff  advertised 
for  sale  the  property  of  Field,  which  had  been  released. 

G.  G.  Symes,  a.  G.  p.  George  and  W.  F.  Sanders,  for 
respondent. 

There  is  no  appeal  from  the  judgment.  Setting  aside  a 
sale  is  in  the  discretion  of  the  court,  and  will  not  be  done 
unless  the  substantial  rights  of  the  parties  have  been  affected. 
The  sale  can  only  be  set  aside  for  errors  appearing  in  the 
record.  The  evidence  heard  in  the  court  below  was  not 
saved  by  a  bill  of  exceptions. 

A  sale  of  real  estate,  after  the  report  of  sale  has  been  re- 
turned and  certificate  of  sale  delivered,  cannot  be  set  aside 
except  by  biU  in  equity.  Mere  irregularities  and  errors  in 
the  proceedings  of  the  court  will  not  invalidate  a  sale.  1 
Dan.  Ch.  168. 

The  release  only  released  Field's  portion  of  the  debt ;  it 
being  a  several  liability,  the  whole,  debt  is  not  released. 
Acts  1865,  454 ;  Story  on  Prom.  Notes,  §§  445,  550. 

Our  statute  makes  this  a  several  contract.  The  release  of 
one  on  a  joint  and  several  contract  does  not  release  all,  where 
the  contrary  is  expressly  stipulated. 

This  court  cannot  reverse  the  decision  of  the  court  below, 
without  hearing  the  evidence  on  which  the  court  below  based 
its  decision.    Injustice  would  be  done  by  such  a  ruling. 

Wade,  G.  J.  This  was  an  action  to  foreclose  a  mortgage, 
upon  certain  mining  property,  situate  in  Jefferson  county, 
given  by  defendants  to  plaintiff,  to  secure  the  payment  of 
two  certain  promissory  notes,  as  follows : 

'^^Springville,  Jvly  19,  1869. 
^  "  On  or  before  the  first  day  of  June,  1870,  for .  value 
received,  we  jointly  or  severally  promise  to  pay  C.  T. 
Collier,  or  order,  the  sum  of  four  hundred  dollars,  in  good 
bankable  gold  dust,  at  eighteen  dollars  per  ounce,  with 
interest  at  the  rate  of  three  per  cent  per  month  until  paid. 

''R.  B.  FIELD, 
"WM.  M.  ERVIN, 
"W.  H.  METCALF.'* 
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"  Springville,  JvXj/  19, 1869. 

"On  or  before  the  first  day  of  August,  1870,  for  value 
received,  We  jointly  or  severally  promise  to  pay  C.  T. 
OoUier,  or  order,  the  sum  of  fifteen  hundred  dollars,  in 
good  bankable  gold  dust,  at  eighteen  dollars  per  ounce, 
mth  interest  at  the  rate  of  three  per  cent  per  month  until 
paid. 

"R.  B.  FIELD, 
"WM.  M.  ERVEN, 
^'W-  H.  MBTCALF.'' 

The  defendants  were  duly  notified  of  the  pendency  of  the 
aotion,  and  made  default,  whereupon  at  the  October  term 
of  the  district  court  for  said  county,  to  wit,  on  the  12th  day 
of  October,  1871,  a  decree  was  rendered  in  the  action  in  the 
usual  form,  ascertaining  the  amount  due  from  defendants 
to  the  plaintiff^  on  said  notes,  to  wit,  the  sum  of  $3,025.70, 
.and,  in  default  of  payment,  ordering  a  sale  of  the  mortgaged 
premises. 

Afterward,  on  the  8th  day  of  November,  1871,  the  plaintiff 
filed  with  the  clerk  of  said  court  a  release  of  defendant  R. 
B.  Field,  as  follows . 

"I  do  hereby  certify  that  the  sum  of  $1,528.30  has  been 

paid  me  by  R.  B.  Field,  and  for  which  sum  I  do  release  the 

said  Field  from  all  liability  on  the  judgment  recovered  on 

the  12th  day  of  October,  1871,  and  I  do  further  stipulate  and 

agree,  that  the  undivided  one-half  of  the  mining  ground, 

mentioned  in  a  certain  decree,  signed  on  the  12th  day  of 

October,  1871,  is  also  released,  and  the  title  now  of  the  same 

vests  in  R.  B.  Field,  said  decree  having  been  entered  in  the 

ttbove-entitled  action.    But  this  stipulation  does  not  release 

any  other  parties  mentioned  in  the  decree,  nor  any  other 

property  mentioned,  save  and  except  the  undivided  half  the 

mining  ground. 

"C.  T.  COLLIER." 
"Witness:  A.  Gt.  P.  George.'' 

At  the  same  date,  the  following  release  of  the  mortgage 
was  filed  in  the  recorder's  office  of  Jefferson  county,  to  wit : 
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''I,  C.  T.  Collier,  of  Jefferson  county,  Montana  Territory, 
do  hereby  certify  that  a  certain  mortgage,  bearing  date  the 
19th  day  of  July,  1869,  made  and  executed  by  B.  B.  Fields 
Wm.  M.  Ervin  and  W.  H.  Metcalf,  and  recorded  in  the 
county  recorder's  office  of  Jefferson  county,  in  Book  A 
of  mortgages,  on  pages  187,  188,  and  filed  on  the  20th  day 
of  July,  1869,  has  been  paid  so  far  as  the  same  relates  to 
R.  B.  Field,  and  I  do  hereby  consent  the  same  be  discharged 
of  record,  so  far  aa  the  undivided  one-half  of  the  placer 
mining  claims  are  mentioned^  and  I  do  further  consent, 
hereby,  to  release  the  said  R.  B.  Field  from  all  further  lia- 
bility on  said  mortgage,  and  on  the  two  joint  and  several 
promissory  notes  of  even  date  with  said  mortgage,  and 
signed  by  the  aforesaid  parties  who  signed  said  mortgage, 
and  all  of  the  undivided  one-half  said  mining  ground  des- 
ignated in  said  mortgage  is  fully  released,  and  the  title  to 
the  same  to  vest  in  R..  B.  Field.  But  this  satisfJEu^tion  of 
mortgage  is  not  to  release  any  other  parties  to  said  mortgage 
or  notes,  or  any  other  property  mentioned  in  said  mortgage, 
save  and  except  the  party  before  named  and  the  property 
hereinbefore  designated. 

'^  In  witness  hereof  I  have  hereunto  set  my  hand  and  seal 
this  8th  day  of  November,  A.  D.  1871. 

"  C.  T.  COLLIEB.  [L.  8.] 

*'  In  presence  of  A.  Q.  P.  George." 

Which  release  was  duly  acknowledged  and  recorded  in 
the  recorder's  office  of  said  Jefferson  county. 

Afterward,  on  the  26th  day  of  November,  1871,  an  order 
of  sale  was  duly  issued  for  dU  the  mining  ground  mentioned 
and  described  in  said  mortgage  and  decree,  and  for  the  full 
amount  found  due  upon  said  notes,  no  credit  having  been 
given  on  account  of  the  payment  of  $1,5S8.80  made  by  the 
defendant  Field,  and  on  the  27th  day  of  December,  1871,  all 
the  mortgaged  property  was  sold  by  the  sheriff,  at  public 
sale,  to  plaintiff  Collier  for  the  sum  of  $3,200,  he  being  the 
highest  and  best  bidder  therefor. 

Thereupon,  at  the  May  term  of  said  district  court,  to  wit : 
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On  the  13th  day  of  May,  1872,  the  defendants  Ervin  and 
Metcalf  filed  their  motion  to  set  aside  the  sale  made  on  the 
27th  day  of  December,  1871,  assigning  as  oanse  therefor, 
among  others,  the  following  reasons : 

1.  The  original  debt  was  extingiiished  before  the  issuance 
of;  the  execution  or  order  of  sale  herein. 

2.  Before  the  issuance  of  said  order  of  sale,  these  defend- 
ants  were  discharged  from  the  judgment  or  decree  upon 
which  it  was  founded. 

8.  At  the  time  of  the  sale  there  was  no  subsisting  indebt- 
edness of  these  defendants  to  plaintiff,  by  virtue  of  the 
judgment  or  decree  rendered  herein,  or  by  reason  of  any 
claim  or  claims  upon  which  such  judgment  or  decree  was 
founded. 

4.  Tha  debt,  upon  which  said  judgment  or  decree  was 
founded,  had  been  fully  paid  and  discharged. 

This  motion  wa^  overruled  by  the  court,  to  which  ruling 
the  defendants  duly  excepted,  and  appealed  to  this  court. 

1.  The  questions  presented  by  this  appeal  relate  to  the 
legal  effect  of  the  release  of  the  defendant  Field,  as  shown 
by  the  releases  herein  set  forth,  upon  the  defendants  Ervin 
and  Metcalf,  and  to  the  necessary  consequences  that  follow 
such  release.  The  notes,  upon  which  the  judgment  was 
rendered,  were  joint  and  sevferal  promissory  notes,  signed 
by  the  defendants,  Field,  Ervin  and  Metcalf.  After  the 
rendition  of  the  judgment,  and  before  the  order  of  sale  was 
issued,  the  plaintiff,  for  the  consideration  of  $1,528.30,  paid 
to  him  by  Field,  released  Field  from  all  his  liability  on 
account  of  said  notes  and  judgment^  reciting,  in  the  release, 
that  the  discharge  of  Field  should  in  no  manner  affect  the 
liability  of  the  defendants  Ervin  and  Metcalf. 

The  first  release,  herein  mentioned,  was  filed  with  the 
clerk  of  the  court,  and  is  not  under  seal.  The  second  one, 
however,  which  is  a  release  from  all  liability  on  account  of 
the  notes  and  mortgage,  and  necessarily  a  release  from  the 
judgment  aild  decree  rendered  thereon,  is  a  formal  instru* 
ment,  properly  sealed,  witnessed,  acknowledged  and  re- 
3orded,  and  is  of  the  same  character  of  instrument  as  the 
Vol.  I.  -  78. 
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mortgage  which  it  discharges,  so  that  the  question  of  the 
validity  of  a  release  under  seal,  or  not  under  seal,  does  not 
necessarily  arise  liere ;  but,  as  the  question  has  been  made 
and  argued,  we  feel  justified  in  saying  that  the  first  release, 
being  not  under  seal,  but  a  valuable  consideration  having 
been  paid  for  the  execution  thereof,  is  a  valid  instrument, 
and  that  a  seal  thereto  would  not  add  to  its  validity.  Where 
a  consideration  is  expressed  in  a  release,  or  admitted,  or 
otherwise  proved  to  have  passed  between  the  parties,  a  seal 
is  entirely  immaterial. 

The  consideration  gives  character  to  the  instrument,  and 
the  technical  effect  of  a  seal  is  only  important,  as  it  relates 
to  a  question  of  evidence.  A  seal  imports  a  consideraticm. 
It  furnishes  evidence  of  itself  that  a  consideration  passed 
between  the  parties ;  but,  if  a  consideration  can  be  other- 
wise proved,  a  seal  is  not  necessary,  except  in  those  cases 
where  a  release  is  designed  to  eflfect  the  conveyance  or 
transfer  of  real  estate,  or  some  interest  therein.  A.  release, 
without  a  seal  and  without  a  consideration,  is  void ;  and  the 
same  rule  applies  as  well  to  bonds,  promissory  notes,  and 
all  other  instruments  in  writing,  as  to  releases.  And  so  a 
I'elease  with  a  consideration,  but  without  a  seal,  is  of  bind- 
ing force,  subject  to  the  foregoing  limitation  as  to  real  estate, 
the  distinction  being  that,  where  the  consideration  is  not 
implied  or  expressed,  it  must  be  proved.  1  Pars,  on  Notes^ 
&  Bills,  248  ;  Benjamin  v.  McOonnell  et  aLj  4  Gill.  646 ;  13 
Johns.  87 ;  1  Cow.  122. 

These  releases,  then,  being  valid  instruments,  we  come  to 
the  consideration  of  the  question  as  to  the  effect  of  the  re- 
lease of  Field  upon  his  co-joint  debtors,  Ervin  and  Afetcalf. 
Does  his  release  discharge  his  co-obligors  ? 

It  is  contended  by  the  plaintiff  that  these  notes  being  sev- 
eral as  well  as  joint  obligations,  the  release  of  one  of  the 
makers  does  not  discharge  the  others.  In  other  words,  that 
the  plaintiff,  the  payee,  can  discharge  either  of  the  joint 
makers,  and  retain  the  liability  against  the  others,  because 
of  the  several  characters  of  the  obligation.  We  do  not 
think  that  reason  or  the  authorities  support  the  proposi- 
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tion.  On  the  contrary,  we  hold  that  a  release  of  one  of  two 
or  more  joint  and  several  debtors,  is  a  release  of  all,  and 
this  seems  to  be  the  language  of  the  books  since  before  the 
time  of  Lord  Coke.  The  reason  for  the  rale  is  obvions. 
The  debt  is  entire,  and  when  once  satisfied  or  released,  can 
no  longer  be  enforced  against  any  i>arty  to  it.  One  satisfac- 
tion to  an  entire  debt,  duty  or  obligation,  be  it  several  as 
well  as  joint,  is  all  the  law  will  enforce.  The  several  char- 
acter of  the  obligation  does  not  change  the  rule  or  the  rea- 
son thereof.  The  doctrine  contended  for  seems  to  be  that  in 
a  joint  and  several  obligation  the  obligee  can  enforce  pay- 
ment as  many  times  as  there  are  obligors  to  the  instrument. 
There  is  no  authority  for  such  a  proposition.  Where  there 
is  one  entire  debt  there  can  be  but  one  discharge,  one  pay- 
ment, and  one  satisfaction,  and  if  one  of  the  joint  and  sev- 
eral debtors  pays  the  debt  and  receives  his  discharge,  such 
discharge  must  necessarily  release  his  co-debtors. 

A  reference  to  the  authorities,  we  believe,  will  sustain  the 
foregoing  propositions. 

In  Bacon's  Abridgment,  vol.  8,  p.  276  (^),  it  is  laid  down 
that  if  two  or  more  are  jointly  and  severally  bound  in  a 
bond,  a  release  to  one  discharges  the  others ;  and,  in  such 
case,  the  joint  remedy  being  gone,  the  several  is  so  likewise. 

In  Story  on  Promissory  Notes,  section  426,  the  same  prin- 
ciple is  enunciated  as  follows :  A  release  of  one  joint 
maker  or  indorser  by  the  holder,  whether  they  are  accom- 
modation parties  or  not,  will  discharge  all  the  parties,  for 
such  a  release  is  a  complete  bar  to  any  joint  suit,  and  no 
separate  suit  can  be  maintained  in  such  a  case.  In  short, 
when  the  debt  is  extinguished  as  to  one  it  discharges  all, 
whether  the  parties  intended  it  or  not.  The  like  rule  ap- 
plies to  cases  where  a  satisfaction  has  been  made  by  any 
one  joint  maker  or  indorser,  or  by  any  one  partner  In  two 
firms  where  each  firm  is  bound  upon  the  note.  See  Chitty 
on  Bills,  oh.  9,  449,  450  ;  Bayley  on  Bills,  ch.  9,  342,  344  ;  1 
Story's  Eq.  Jur.,  §  112  ;  Byles  on  Bills,  232. 

So  in  the  case  of  TackeTTinan  el  al.  v.  NewhxiU^  17  Masa 
680,  the  same  doctrine  is  fully  maintained. 


«20  Collier  t).  Field.  [Aug.  T. 

This  was  an  action  of  assumpsit  on  a  joint  and  several 
promissory  note,  signed  by  Joel  and  Isaac  Newhall  as 
principal,  and  by  Cheever  Newhall  as  surety.  The  defend- 
ants pleaded  the  general  issue,  which  was  joined,  and  a 
special  plea  in  bar,  wherein  it  was  alleged  that  after  making 
the  note  an  indenture  of  three  parts  was  entered  into  bj- 
said  Joel  and  Isaac  Newhall,  who  were  copartners  in  trade, 
of  the  one  part,  three  persons  as  trustees,  of  the  second 
part,  and  divers  of  the  creditors  of  the  said  J.  &  I.  Newhall, 
among  whom  was  the  plaintiff,  of  the  third  part,  in  and  by 
which  indenture  the  plaintiffs,  for  the  oonsideratloiis 
therein  mentioned,  released  the  said  J.  &  I.  Newhall  from 
all  claims  and  demands  which  they  had  against  them. 

Upon  the  questions  made  by  this  plea  in  bar,  the  court 
say :  As  to  the  first  point  made  by  plaintiffs'  counsel, 
that  admitting  the  indenture  to  operate  as  a  release  to  J.  & 
I.  Newhall,  yet  it  will  not  have  that  effect  on  the  defendant, 
because  his  promise  is  several  as  well  as  joint.  This  has 
already  been  answered. 

The  authorities  are  perfectly  clear  that  a  release  to  one 
joint  and  several  obligor  discharges  both. 

And  so  in  the  case  of  Wiggin  v.  Tudor ^  23  Pick.  444,  the 
court  say :  The  rule  of  law  is,  that  a  release  of  one  of  two 
joint  and  several  debtors  is,  in  legal  operation,  a  discharge 
of  both,  because  the  debt  is  entire;  and,  when  once  satisfied, 
can  no  longer  be  enforced. 

In  the  case  of  Benjamin  v.  McConnell"  and  others^  4 
Gill.  (111.)  536,  the  court  say :  A  release  of  one  of  two  or 
more  joint,  or  joint  and  several  obligors  or  promisors,  is  a 
release  of  all ;  and  this  doctrine  is  sinned  in  the  case  of 
Rice  V.  Webster  et  al.y  18  HI.  331. 

It  seems  useless  to  multiply  authorities,  upon  a  proposition 
fio  well  settled,  and  we  have  no  hesitation  in  saying,  that  the 
release  of  Field,  for  a  valuable  consideration,  from  all  liabil- 
ity upon  the  notes  and  mortgages  mentioned  and  set  out 
herein,  is  also  a  release  of  Ervin  and  Metcalf.  There  can  be 
but  one  discharge,  but  one  satisfaction  of  the  debt,  and  if  Field 
discharged  the  debt,  then  there  is  no  claim  against  Ervin  and 
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Metcalf.  It  is  not  possible  to  discharge  one  of  two  joint  and 
several  obligors,  and  retain  a  legal  obligation  against  the 
others.  And  this  leads  us  to  the  consideration  of  the  pro- 
viso in  the  release,  wherein  it  is  specified  that  the  release 
of  f^eld  shall  not  aflTect  the  liability  of  Ervin  and  Metcalf. 

Becnrring  again  to  Bacon's  Abridgment,  vol.  8,  p.  277  {ff\ 
we  find  this  language ;  ^'  If  two  are  bound  in  aii  obligation, 
and  the  obligee  releases  to  one  of  them,  proviso  that  the  other 
shall  not  take  advantage  of  it,  the  proviso  is  void." 

In  the  case  of  Benjamin  v.  McQonneU  et  al,^  the  appellees 
sued  the  appellant,  upon  a  note  payable  on  demand,  for 
$204.44,  payable  to  Murray  MoOonnell  and  Holloway  Van 
Syokel,  and  signed  by  C.  Benjamin  &  Co.  The  appellant 
pleaded  payment;  second,  that  appellant  and  Delehay 
made  the  note  as  partners ;  that  on  the  27th  day  of  March, 
1844,  appellees  made  an  agreement  in  writing  with  Delehay, 
and  filed  the  same  of  record  in  the  Scott  circuit  court,  in  a 
chancery  suit  then  pending  in  that  court,  between  McCon- 
nelly  Van  Syckel  and  James  A*  McDougally  complainants, 
V.  Mark  W.  Ddehay^  defendant,  by  which  agreement  Dele- 
hay was  discharged  from  the  payment  of  the  note,  and  the 
same  as  against  him  was  released  and  canceled ;  that,  by 
this  agreement,  it  was  expressly  provided  that  the  same 
should  not  operate  to  release  Benjamin,  nor  to  be  considered 
as  canceled  as  to  Mm,  and  that  this  agreement  was  made 
upon  a  compromise  and  settlement  of  the  chancery  suit. 
It  will  be  seen  that  the  proviso  to  this  release  was  the  same 
in  effect  as  the  one  in  the  case  under  consideration.  As  to 
the  effect  to  be  given  to  this  proviso,  the  court  say :  That  a 
proviso  in  a  contract,  totally  repugnant  to  the  contract  itself, 
is  void.  Delehay  has  been  wholly  released  from  the  pay- 
ment of  the  note ;  on  his  part  there  is  no  longer  any  liability. 
Benjamin  cannot  be  sued  alone.  If  an  action  be  brought 
against  them  jointly,  Delehay  can  interpose  no  plea  founded 
on  this  agreement,  personal  to  himself.  The  release,  when 
set  up,  is  an  effectual  bar  to  the  cause  of  action,  and 
destroys  the  right  to  maintain  the  suit.  The  contract  is 
entire,  whatever  dischargep  one  releases  the  other. 
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Id  the  case  of  Hice  v.  Webster  et  aZ.y  the  court  having 
under  oonsideration  a  release  containing  a  proviso  similar 
to  that  in  the  case  last  cited,  and  of  the  same  l^al  import 
as  the  proviso  in  the  case  at  bar,  say :  Here  is  manifestly  an 
attempt  to  discharge  absolutely  one  of  the  parties,  and  to 
retain  the  legal  obligation  against  the  other.  This  the  law 
will  allow  no  ingenuity  of  language  to  effect.  The  paper  is 
a  nullity  or  it  must  be  made  effectual.  It  is  either  a  release 
of  both,  or  it  is  of  no  benefit  to  either.  It  is  founded  upon 
a  l^al  consideration  moving  from  one  of  the  parties  which 
has  the  same  legal  effect  as  if  it  had  moved  from  the  other 
party  or  both  parties  jointty.  It  releases  Willey  forever 
from  all  process  arising  upon  the  joint  demand,  and  then 
undertakes  to  impose  the  condition  or  to  make  the  release 
depend  upon  the  condition  that  Rice  should  not  thereby  be 
released.  To  give  effect  to  this  condition  would  be  to 
destroy  the  release  itself,  even  as  to  Willey.  The  condition 
is  therefore  repugnant  to  the  previous  covenant,  and  mast 
destroy  it,  or  be  destroyed  by  it.  When  that  is  the  case  the 
rule  of  law  is  well  settled  that  the  condition  must  give  way 
that  the  covenant  may  stand.  See,  also,  Owen  v.  Homan^  20 
L.  J.;  Wiggins  v.  Tudor ^  23  Pick.  434  ;  Stearns  v.  Tappin^ 
5  Duer,  294  ;  Hoosac  v.  Rogers^  8  Paige,  229 ;  Joy  v.  Warz^ 
2  Wash.  C.  C  266. 

So  we  say  in  the  case  we  are  considering  ;  the  release  t» 
Field  is  a  nullity  or  it  must  be  made  effectual.  Field  paid 
more  than  $1,600  for  this  release,  and  the  effect  of  this  pay- 
ment and  the  execution  of  the  release  is  precisely  the  same 
as  if  this  consideration  had  moved  from  Field,  Ervin  and 
Metcalf.  It  not  only  releases  Field,  but  also  Ervin  and 
Metcalf,  or  Field  is  still  liable  for  the  full  amount  of  the 
debt  notwithstanding  the  payment  of  $1,500.  The  proviso 
is  repugnant  to  the  covenant,  and  must  fall  that  it  may 
stand.  We,  therefore,  say  that  the  legal  effect  of  the  re- 
lease to  Field  was  a  payment  and  cancellatiou  of  the  entire 
debt  and  judgment  against  Field,  and  also  against  Ervin 
and  Metcalf,  and  the  order  of  sale  having  been  issued,  and 
the  sale  made,  upon  a  judgment  that  had  been  fully  can- 
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celed  and  disoharge^)  the  same  are  utterly  void  and  of  no 
effect. 

2.  After  the  rendition  of  the  judgment,  and  in  the  proceed- 
ings to  sell  the  mortgaged  premises,  the  plaintiff  seems  to 
have  acted  upon  the  supposition  that  the  release  to  field  was 
a  nullity,  not  only  as  to  Ervin  and  Metoalf,  but  as  to  Field 
himself,  and  that  the  payment  by  Field  to  him  of  $1,538.30, 
was  a  pure  donlition ;  for,  we  find  that  the  execution  and 
order  of  sale  was  issued  for  the  full  amount  of  the  jadg- 
ment,  no  credit  having  been  given  on  account  of  the  pay- 
ment by  Field,  and  all  the  mining  ground  mentioned  and 
described  in  the  mortgage,  including  the  one-half  released 
to  Field,  was  sold  and  bid  in  by  plaintiff  for  the  sum  of 
$3,200,  that  being  the  amount  of  the  judgment  and  costs,  so 
that,  as  the  case  stands,  the  plaintiff  has  received  $3,025.70, 
the  amount  of  the  judgment,  and  also  $1,628.80,  making 
the  sum  of  $4,544  recovered  upon  a  judgment  of  $3,025.70. 
Such  a  proceeding,  in  the  absence  of  any  explanation  thereof, 
violates  every  principle  of  honesty  and  fair  dealing ;  and  to 
confirm  this  sale  would  be  to  ipb  one  man  that  another 
might  receive  twice  what  belongs  to  him. 

If  the  release  was  utterly  void  as  to  all  the  parties,  the 
^e,  under  the  circumstances  disclosed  in  the  record,  would 
have  to  be  set  aside. 

3.  The  remaining  question  relates  to  the  computation  of 
interest  upon  the  notes  herein  set  forth. 

The  first  bears  date  July  19,  1869,  and  is  payable  on  or 
before  the  1st  day  of  June,  1870,  with  interest  at  the  rate 
of  three  p^  cent  per  month  until  paid. 

The  second  note  is  of  the  same  character,  bearing  date 
July  19,  1869,  and  payable  on  or  before  the  1st  day  of 
August,  1870,  with  interest  at  the  rate  of  three  per  cent  per 
month  until  paid. 

Our  statute  provides  (Bannack  Stat.  685):  '^Creditors 
shall  be  allowed  .to  collect  and  receive  interest,  when  there 
is  no  agreement  as  to  the  rate  thereof,  at  the  rate  of  ten  per 
cent  per  annum,  for  all  moneys  after  they  become  due,  upon 
any  bond,  promissory  note,"  ete.,  eta. 
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Sectipn  8  of  the  same  act  provides  that :  '  ^  The  parties  to  any 
bondf  bill,  promissory  note,  or  other  instrument  in  writing, 
may  stipulate  therein  the  payment  of  a  greater  or  higher 
rate  of  interest  than  ten  per  cent  per  annum,  and  any  suoh 
stipulation  contained  in  any  such  instrument  of  writing  may 
be  enforced  in  any  court  of  law  or  equity,  of  competent 
jurisdiction,  in  this  Territory.*' 

Under  this  statute,  we  have  already  heard  {Dwois  v.  Hmr 
drie^  ante^  499),  that  it  was  competent  for  parties  to  con- 
tract for  a  higher  or  greater  rate  of  interest  than  ten  per 
cent  per  annum,  after  the  maturity  of  the  note,  so  that  the 
only  question  now  for  us  to  determine  is :  Did  the  parties  so 
contract  in  the  notes  upon  which  the  decree  in  this  case  was 
founded } 

By  the  terms  of  the  notes,  was  there  any  contract  or  agree- 
ment to  pay  interest  at  the  rate  of  three  per  cent  per  month 
after  the  notes  became  due)  Do  the  words  ^' with  interest 
at  the  rate  of  three  per  cent  per  month  until  paid"  import 
a  contract  to  pay  interest  at  that  rate  after  the  maturity  of 
the  notes } 

It  will  be  seen  by  a  computation  of  the  interest  upon  the 
notes,  that  interest  at  the  rate  of  three  per  cent  per  month 
was  calculated  and  allowed  in  the  decree  from  the  date  of 
the  notes  up  to  the  date  of  the  rendition  of  the  decree^ 
whereas  the  defendants  contend  that  by  the  terms  of  the 
notes  they  only  contracted  to  pay  interest  at  that  rate  to  the 
maturity  of  the  notes. 

The  contract  set  out  in  these  notes  must  be  construed  like 
any  other  contracts.  If  there  is  no  ambiguity  or  uncertainty 
in  the  agreement,  we  must  look  to  the  words  of  the  contract 
to  arrive  at  the  intention  of  the  parties. 

Let  us  examine  this  contract  Take  for  instance  the  first 
note.  The  makers  promise  to  pay  to  the  payee  $400  on  or 
before  the  1st  day  of  June,  1870,  with  interest  at  the  rate 
of  three  per  cent  per  month  until  paid.  This  agreement  to 
pay  interest  must  be  construed  with  reference  to  the  balance 
of  the  contract.  The  contract  is  to  continue  in  force  until 
the  1st  day  of  June,  1870,  at  which  time  the  note  becomes 
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due  and  payable,  and  the  agreement  as  to  interest  cannot  be 
extended  without  express  words  to  that  effect  beyond  the 
time  fixed  for  the  payment  of  the  principaL  The  payee 
promises  that  the  makers  may  have  the  money  until  the 
1st  day  of  June,  1870,  and  no  longer,  and  the  makers 
promise  that  they  will  pay  at  that  date.  There  is  no  inti- 
mation that  this  contract  is  to  be  extended  beyond  the  date 
fixed  by  the  parties,  and  the  contract  being  reduced  to  writ- 
ing would  preclude  any  parol  understanding  of  the  kind. 
So,  then,  after  the  note  has  run  its  allotted  time,  at  a  given 
rate  of  interest,  that  is  when  the  contract  has  expired  by  its 
own  limitation,  the  relative  rights  of  the  parties,  as  fixed  by 
the  contract^  ceases.  They  contract  for  a  definite  fixed 
period.  The  time  expires,  the  money  becomes  due,  and  its 
payment  can  be  enforced,  and  if  not  enforced,  the  amount 
of  the  note  becomes  so  much  money  due,  and  the  statute 
fixes  the  rate  of  interest. 

The  case  of  McLane  v.  AbroffM  et  al.,,  2  Nev.  199,  ia 
relied  upon  as  opposed  to  the  view  herein  expretssed.  The 
Nevada  statute  which  controlled  the  case  is  as  follows : 

'*  Parties  may  agree  in  writing  for  the  payment  of  any 
rate  of  interest  whatever  on  money  due  or  to  become  due  on 
any  contract.  Any  judgment  rendered  on  such  contract 
shall  conform  thereto  and  shall  bear  the  interest  agreed 
upon  by  the  parties,  and  which  shall  be  specified  in  the 
judgment." 

This  statute  was  held  to  continue  the  rate  of  interest  aa 
fixed  in  the  note,  after  its  maturity^  and  up  to  the  time  of 
the  rendition  of  the  judgment.  The  case  depended  for  ita 
decision  entirely  upon  the  wording  of  the  Nevada  statute, 
and  in  the  absence  of  any  such  provision  in  our  statute  the 
case  cannot  be  taken  as  authority  here. 

The  doctrine  that  the  words  "until  paid,"  must  be  con- 
strued with  reference  to  the  date  of  jmyment,  is  sustained 
in  the  decision  of  Brewster  v.  WaJcefield^  22  How.  118.  In 
that  case  it  appears  that  Brewster,  on  the  11th  day  of  July, 
1864,  executed  his  two  promissory  notes,  whereby  in  one 
of  them  he  promised  to  pay,  twelve  months  after  the  date 
Vol.  I.  —  79 
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thereof,  to  the  order  of  Wakefield,  the  sum  of  $5,588.26, 
with  interest  thereon  at  the  rate  of  twenty  per  cent  per  an- 
num from  the  date  thereof,  for  value  reoeived,  and  in  the 
other  promised  to  pay  to  the  order  of  said  Wakefield  the 
further  sum  of  $2,000,  twelve  months  after  date,  with  in- 
terest thereon  at  the  rate  of  two  per  cent  per  mouth  from 
the  date. 

In  one  of  the  notes  it  was  an  agreement  to  pay  interest  at 
such  a  rate  per  annamy  and  in  the  other  at  such  a  rate  per 
month. 

Chief  Justice  Tanet,  in  delivering  the  opinion  of  the 
court,  says :  ''  The  contract  being  entirely  silent  as  to  in- 
terest if  the  notes  should  not  be  punctually  paid,  the  cred- 
itor is  entitled  to  interest  after  that  time  by  operation  of  law 
and  not  by  any  provision  of  the  contract.  Nor  is  there  any 
thing  in  the  character  of  this  contract  that  should  induce 
the  cQurt  by  supposed  intendment  of  the  parties  or  doubtfid 
inferences  to  extend  the  stipulation  for  interest  beyond  the 
time  specified  in  the  written  conti'act" 

That  is  to  say,  the  intention  of  the  parties  shall  be  arrived 
at  by  the  words  they  use  to  convey  their  meaning.  And  in 
the  case  at  bar,  we  say  the  words,  *'  until  paid,"  when  taken 
in  connection  with  the  balance  of  the  contract  wherein  the 
date  of  payment  is  fixed,  are  controlled  by  this  limitation, 
and  they  do  not  extend  the  contract  beyond  this  date,  any 
more  than  the  words  per  annum  or  per  month  did  in  the 
case  of  Brewster  v.  Wakefield.  These  words  in  and  of 
themselves  do  not  make  a  contract,  and  when  oonstmed 
with  the  balance  of  the  agreement  are  in  perfect  harmony 
with  it  and  together  make  a  complete  contract.  To  hold 
that  these  words  extend  the  contract  the  court  must  say 
that  the  parties,  in  the  absence  of  any  stipulation  upon  the 
subject,  agreed  for  a  valuable  consideration  that  these  notes 
should  not  be  paid  at  their  maturity,  but  that  they  should 
run  for  an  indefinite  period,  at  the  pleasure  of  either  party, 
and  that  the  time  of  payment  was  wholly  indefinite  and 
uncertain.  If  the  court  should  take  upon  itself  to  say  this« 
it  would  simply  make  a  contract  for  the  parties,  to  which 
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the  parties  themselves  woald  be  utter  strangarsi  which  oon- 
tract  would  be  perfectly  indefinite  as  to  its  duration  and 
void  for  the  wont  of  a  consideration. 

There  is  nothing  in  the  nature  of  the  contract  to  induce  a 
court  by  doubtful  inferences  to  extend  the  stipulation  as  to 
interest^  and  we  are  certainly  not  called  upon  to  manufac- 
ture a  new  contract  for  the  parties,  and  then  to  give  a  con- 
struction to  this  child  of  our  own  imaginations^ 

We  have  held  that  parties  may  stipulate  and  agree  as  to 
the  rate  of  interest  after  the  maturity  of  the  note^  but  the 
court  cannot  supply  such  an  agreement^  and  if  a  greater 
rate  of  interest  than  ten  per  cent  per  annum  is  to  be  re- 
ceived after  the  note  becomes  due,  it  must  be  so  written 
down  in  the  bond. 

Judgment  reversed  and  cause  remanded. 

Jvdgmeni  retersei. 


WoBMALL)  respondent,  v.  Reiks,  appellant 

PBA0noB— omeridtiientt  t/o  pUading*'  ConrU,  In  their  diioretion,  ean  aOoir 
amendments  to  a  complaint  before  the  ease  Is  submitted  to  a  Juiy,  to  make 
the  allegations  correspond  with  the  proof. 

PBAonOB-*  amendments  to  afkotUions  noi  denUd  it%  onsioer.  In  this  action,  to 
recover  damages  for  mal-practlce  \>j  a  physician,  the  oonrt  did  not  abuse 
its  discretion  in  allowing  the  plaintiff  to  amend  the  complaint,  after  the 
testimony  had  been  dosed,  by  striking  out  the  words  "fraotnred"  and 
"broken,*'  althoiigh  the  answer  did  not  deny  the  allegation  of  the  com- 
plaint, that  the  elbow  and  arm  of  plaiutliT  were  "  dislocated,  pat  oat  of 
Joint,  dismiited,  broken,  fractured,  wounded  and  bruised." 

PBAonoB— oonMmMince  €^ter  omendmcnte  during  UiaL  The  ooort  did  not 
abase  its  disocetion  in  lef using  a  continuance,  after  tha  plaintiff  had  been 
permitted  to  make  an  amendment  to  the  complaint  during  the  trial,  whieh 
did  not  present  a  new  material  issue. 

Appeal  from  the  Ttdrd  Dietriet,  Lewis  cmd  Cflarke  Oauntp. 

This  case  was  before  the  court  at  the  January  term,  1872, 
ante,  424.   *After  the  action  was  commenced  by  plaintiff,  she 
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was  maxried  to  A.  H.  Wormall.    In  March,  1873,  the  case 
was  tried  by  a  jury,  that  found  for  plaintiff  for  $5,000  dam- 
ages.   The  court,  Wadb,  J.,  overruled  a  motion  for  a  new 
trial,  and  Reins  appealed. 
The  facts  are  stated  in  the  opinion. 

E.  W.  Toole,  Chumasebo  &  Chadwiok,  and  Shobeb  & 
LowBY,  for  appellant. 

The  complaint  avers,  and  the  answer  does  not  deny  the 
averment,  that  the  coronoid  process  of  respondent's  arm  was 
broken  and  fractured.  The  evidence  of  the  medical  experts 
shows  that  such  an  injury  was  tiot  susceptible  of  cure.  Re- 
spondent must  prove  that  appellant  treated  an  incurable 
injury  to  respondent  in  an  unskillful  manner.  The  allow- 
ance of  the  amendment  to  the  complaint,  omitting  the  words 
'^  fractured  and  broken,"  changed,  the  gist  of  the  action.  It 
injured  the  appellant,  and  did  not  subserve  substantial 
justice.  It  rendered  inapplicable  all  the  evidence  for  the 
appellant.  Appellant  is  entitled  to  a  new  trial,  to  meet  an 
issue  unknown  to  the  case  when  it  was  tried. 

The  affidavits  of  appellant  and  his  attorneys  show  that 
they  were  surprised  by  the  allowance  of  this  amendment, 
and  the  continuance  should  have  been  granted.  This  refusal 
to  continue  the  case  was  arbitrary.  In  all  cases  in  which 
amendments  are  allowed,  to  conform  to  the  proof  and  sar- 
prise  followed,  a  continuance  is  always  granted.  Appellant 
has  a  right  to  meet  the  newly-made  issue  at  a  subsequent 
trial. 

W.  P.  Sandebs  and  G.  Qt.  Symes,  for  respondent. 

The  allowance  of  amendments  and  granting  of  continu- 
ances are  entirely  within  the  discretion  of  the  court  A  case 
will  not  be  reversed  on  this  ground  unless  it  is  clearly  shown 
that  there  was  an  abuse  of  discretion.  1  Yan  Sant.  PL 
812-818 ;  Kreisten  v.  Madden,  38  Cal.  108 ;  Pierson  v.  Ifo 
Cahill,  22  id.  127 ;   Walden  v.  Oraig,  ,7  Wheat  576. 

The  amendment  was  made  in  this  case  to  mak^  the  plead- 
ings conform  to  the  proof,  and  enable  the  jury  to  decide  the 
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case  on  the  ovidence.  It  was  allowed  in  fnrtheranoe  of 
justioe.    jBtmier  v.  Hudson  River,  20  Barb.  498. 

Appellant  was  not  surprised  by  the  amendment  The 
testimony  for  one  week  turned  upon  th^  point  whether  or 
not  the  Goronoid  process  was  fractured.  If  appellant  thought 
that  this  fact  was  admitted  in  the  complaint,  why  did  he 
allow  evidence  to  be  introduced  regarding  itt  And  why 
did  he  introduce  evidence  to  prove  what  he  claims  the  com- 
plaint admitted  ? 

Amendments  can  be  allowed  during  the  trial  to  present 
the  real  issues :  and  it  is  not  too  late  after  the  testimony  is 
dosed.  8  Esteems  PL  801,  and  cases  cited;  Valencia  t. 
Cknteh,  32  Cal.  389 ;  Stringer  v.  Davis,  80  id.  818. 


Knowles,  J.  This  is  an  action  for  damages  for  the  mal- 
practice of  the  appellant  Reins  while  acting  as  a  surgeon. 

The  only  errors  complained  of  in  the  argument* of  ap- 
pellants is  the  allowing  of  an  amendment  to  the  complaint 
after  the  close  of  the  testimony  on  the  trial  of  the  cause 
and  the  refusal  of  the  court  to  continue  the  cause  on  the  ap- 
plication of  the  defendants  after  allowing  such  amendment. 

The  complaint  averred  that  the  elbow  and  arm  of  the 
plaintiff,  Minnie  Wormall,  was  dislocated,  put  out  of  joint, 
disrupted,  broken,  fractured,  wounded  and  bruised.  The 
answer  of  the  defendant  did  not  traverse  this  allegation. 
The  contest  in  the  case  seems  to  have  been  from  the  state- 
ment of  the  evidence  in  the  record  upon  the  point  as  to 
whether  the  elbow  was  put  out  of  joint  and  dislocated,  and 
what  is  termed  the  coronoid  process  of  the  ulna  at  the  elbow 
was  broken.  The  plaintiff  introduced  evidence  to  the  effect 
that  the  elbow  was  only  put  out  of  joint  and  dislocated,  and 
that  the  coronoid  process  was  not  broken.  The  defendant 
offered  evidence  to  the  effect  that  the  elbow  was  not  only 
dislocatecj,  but  this  coronoid  process  was  broken.  It  seemed 
to  be  conceded  by  all  the  experts  in  the  case,  that  if  the 
coronoid  process  at  the  elbow  had  been  broken,  that  the  hurt 
suffered  by  plaintiff  was  a  much  more  serious  one  than  a 
simple  dislocation  of  the  elbow  Joint,  and  one  much  more 
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difficult  to  be  treated.  The  defendant's  attorneys  asked  the 
court  to  instruct  the  jury  that  the  plaintiff  had  admitted  in 
the  pleadings  that  the  arm  was  both  firactured  and  dislo- 
cated, and  the  jury  must  take  this  allegation  as  true,  and 
in  considering  whether  the  defendant  is  liable,  take  this  fact 
into  consideration.  The  plaintiffs  thereupon  offered  to 
amend  their  complaint  to  correspond  with  the  proofs  in  the 
case,  and  show  that  the  arm  of  the  defendant  was  only  dis^ 
located  at  the  elbow.  This  the  court  permitted  them  to  do. 
The  court  may,  in  furtherance  of  justice  and  upon  such 
terms  as  are  just,  allow  the  amendment  of  any  pleading  at 
any  stage  of  a  proceeding.  This  power  is  a  discretionary 
one,  and  this  court  cannot  review  the  exercise  of  the  same. 
Unless  there  has  been  some  abuse  of  that  discretion,  courts 
have  frequently  permitted  pleadings  to  be  amended  even 
after  verdict  and  judgment  to  correspond  with  the  proofs  in 
the  ca^,  and  I  can  see  no  reason  for  refusing  to  allow  the 
amendment  of  a  pleading  to  correspond  with  the  proofs 
before  the  cause  is  submitted  to  a^jury. 

In  the  second  place  the  power  to  grant  or  the  refusal  to 
grant  a  continuance,  also  rests  in  the  legal  discretion  of  the 
court  to  whom  such  application  is  made,  and  the  refusal  to 
grant  the  same,  or  the  granting  thereof,  cannot  be  reviewed 
by  this  court  unless  there  appears  to  have  been  an  abuse  of 
this  discretion. 

Where  the  evidence,  on  a  trial,  introduced  by  the  plaintiff 
goes  to  the  point  that  only  a  dislocation  of  the  elbow  joint 
was  the  injury  suffered  by  the  plaintiff,  and  that  the  coronoid 
process  of  the  ulna  was  not  fractured,  and  the  testimony  in- 
troduced by  the  defendant  goes  to  the  point  that  the  elbow 
joint  was  not  only  dislocated,  but  that  the  coronoid  process 
of  the  ulna  was  fractured  and  the  court  permitted  the  plain- 
tiff to  amend  his  pleadings  so  as  to  present  this  issue^  we 
cannot  see  that  such  action  would  be  any  ground  for  a  con- 
tinuance. It  may  be  proper  to  remark,  also,  that  the 
amendment  of  the  plaintiffs  was  not  of  such  a  serious  char- 
acter as  the  plaintiffs  seem  to  think  it  was.  It  is  true  that 
the  complaint  did  allege  that  the  arm  and  elbow  were  both 
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dislocated  and  fractured.  This  was  not,  however,  an  ad- 
mission that  the  elbow  was  dislocated  and  that  the  coronoid 
process  of  the  ulna  was  fractured,  a  peculiar  and  unusual 
fracture.  There  may  be  other  fractures  of  the  arm  and 
elbow  besides  that  of  the  coronoid  process  of  the  ulna, 
and  fractures  which  would  not  very  materially  have  affected 
the  treatment  of  a  dislocated  elbow.  It  cannot  then  be 
considered  that  this  admission  was  one  of  any  great  im- 
portance in  this  case  because  it  is  not  an  admission  of  a 
fracture  that  rendered  the  treatment  of  the  dislocated  elbow 
difficult. 

Section  79,  page  42,  of  our  practice  act  provides  that  *'  the 
court  shall,  in  every  stage  of  an  action,  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  shall  not 
affect  the  substantial  rights  of  the  parties,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  de 
feet." 

"*A8  the  admission  in  the  record  cannot  be  considered  as 
an  admission  of  the  fracture  of  the  coronoid  process  of  the 
ulna,  the  most  material  issue  in  the  case,  and  the  only 
one  claimed  by  the  defendant  to  have  existed,  I  think  that 
admission  was  not  one  that  affected  the  substantial  rights 
of  the  parties. 

The  allowing  of  an  amendment  in  the  pleadings  so  as  to 
preclude  this  admission,  was  not  one  that  presented  any 
new  material  issue  in  the  case,  and  hence  there  could  have 
heen  no  abuse  of  discretion  in  refusing  a  continuance  for 
that  cause. 

Judgmant  of  the  court  below  is  affirmed,  with  costs. 
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Kadeb,  respondent,  v.  EBViNet  al.,  appellants* 

ICOBTOA-GB— decree  qf  foredoBure— rights  of  rtdempUonen,  A  decree,  whloh 
orders  a  sale  of  mortgaged  premlaee  to  latiffy  the  aggregate  amount  of  mw- 
ernl  mortgages  ou  separate  parcels  of  property,  made  to  secure  the  payment 
of  distinct  debts  of  different  sums,  dne  at  different  times  and  bearing  difEisr- 
ent  rates  of  interest,  and  which  does  not  preserve  the  rights  of  redemption- 
ers,  is  void. 

MoBTOAQE  —  oMtiffnment  —  seal.  The  assignment  of  a  mortgage  is  valid  with- 
out a  seal. 

-Cabs  affirmsd.  The  case  of  CoWer  ▼.  FMd,  amU^  812,  holding  that  certahi 
promissory  notes  bear  certain  rates  of  interest,  afllrmed. 

Appeal  from  the  Mrst  District,  Jefferson  County. 

In  May,  1872,  the  court,  Mubphy,  J.,  overruled  the  mo- 
tion of  Enrin  and  Metcalf  to  set  aside  the  sale  of  certain 
property  under  a  decree  of  court  for  the  foreclosure  of  cer- 
tain mortgages,  and  they  appealed.  Tb^  &ota  are  stated-^in 
the  opinion. 
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Page  &  Coleman,  for  appellants. 

The  decree  is  void  as  to  appellants,  and  should  be  eet 
aside.  The  action  was  not  brought  as  a  chancery  suit  The 
•complaint  is  not  framed  as  a  bill  in  chancery,  and  prays 
legal  rather  than  equitable  relief.  Dunphy  v.  Klein- 
4chmidty  11  Wall.  (U.  S.)  610 ;  Orchard  v.  Hughes,  1  id. 
76. 

Appellants  were  not  made  parties  defendant,  as  no  pro- 
<^ss  was  prayed  against  them.  1  Dan.  Ch.  Pr.  391 ;  Story's 
Eq.  PL,  §  44. 

Courts  cannot  take  judicial  notice  of  the  signatures  of  per- 
sons, not  officers  thereof.  No  proof  was  made  to  the  court 
of  the  genuineness  of  the  signatures  of  what  purports  to  be 
an  acknowledgment  of  service  indorsed  on  the  summons. 
Alderson  v.  BeU^  9  Cal.  315.  No  order  pro  cor^esso  was 
made  before  the  decree  was  entered. 

The  decree  is  not  warranted  by  the  complaint  The 
note  to  Blacker  could  be  sued  upon  again  by  the  holder. 
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The  notes  that  respondent  paid  could  not  be  sued  upon 
again.  Respondent's  only  remedy  is  for  money  paid  to  tlie 
use  of  appellants. 

The  assignments  of  the  last  two  mortgages  to  respondent 
are  not  under  seal  and  are  invali^.  Respondent  oould  not 
bring  a  suit  on  those  mortgages.  The  common-law  rales 
aa  to  such  instruments  are  not  changed  by  our  statute.  Acts 
1866,  479. 

The  property  enumerated  in  the  mortgages  is  not  identi- 
cal in  any  two  of  them.  The  court  erred  in  making  the  sum 
of  the  alleged  debts  a  lien  upon  the  whole  property  mort- 
gaged. Property  included  in  first  mortgage  should  be  ex- 
liausted  before  recourse  is  had  upon  a  second^  so  that  the 
amount  of  redemption  money  due  upon  each  may  be  accu- 
rately ascertained.    Boan  r.  Beynolds^  11  Cal.  14. 

The  computation  of  interest,  upon  which  the  decree  is 
founded,  is  erroneous.  There  was  no  contract  for  interest 
after  the  maturity  of  the  notes.  Brewster  v.  Wak^eldj  22 
How.  (TJ.  S.)  118.  Respondent  could  collect  l^al  interest 
only.     Acts  1866,  6S6  ;  TaZcott  v.  Marstori^  3  Minn.  844. 

The  sale  of  property  under  the  decree  is  void.  The  sheriff 
is  not  an  officer  of  the  chancery  court  The  transfer  of  the 
judgment  from  respondent  to  OoUier  satisfied  the  sama 
Brightty'sPed.  Dig.,  *' Release,"  16. 

W.  F.  SAxnBBS,  G.  G.  Symss  and  A.  O.  P.  Gbob0]&,  for 
respondent , 

Appellants  appeared  and  made  no  objection  to  the  entry 
of  the  decree  in  the  court  below.  The  decree  is  in  accord- 
ance with  the  rules  of  practice  of  the  supreme  court  of  the 
United  States  in  equity  and  the  provisions  of  the  Code. 
Rule  92,  U.  S.  Sup.  Ct  Rules. 

Appellants  voluntarily  appeared,  and  no  process  was 
required.  The  court  heard  proof  sufficient  to  enable  it  to 
render  judgipent.  The  decree  also  recites  that  due  proof  of 
service  of  process  was  heard,  which  would  include  proof 
of  the  genuineness  of  signatures  of  appellants  admitting 
service  of  process. 
Vol.  I  —  80. 
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The  complaint  states  facte  sufficient  to  constitute  a 
eause  of  action  on  each  of  the  notes.  The  decree  is  sup- 
ported by  the  complaint.  The  surety  in  a  note  may  pay 
the  same  and  sue  the  maker,  aad  foreclose  the  mortgage 
given  to  secure  it  the  same  as  the  original  payee. 

The  assignment  of  a  debt  secured  by  mortgage  is  not  re- 
quired to  be  under  seal.  The  mortgage  follows  the  note  aa 
collateral  without  assignment. 

This  court  has  decided  in  Davis  v.  Hend/rie^  ante^  499, 
that  the  interest  was  properly  calculated. 

Appellants  cannot  raise  the  point  that  respondent  is  not 
the  owner  of  the  notes,  after  judgment.  Such  an  objection 
can  only  be  raised  by  demurrer  or  answer. 

Collier  purchased  the  judgment  to  protect  his  lien  on  the 
same  property,  which  was  subject  to  Uie  lien  of  respondent 
The  transfer  of  the  judgment  from  respondent  to  Collier  did 
not  satisfy  the  judgment. 

The  question  of  setting  aside  the  sale  was  in  the  discre- 
tion of  the  court  The  decision  will  not  be  reversed  unless 
there  was  an  abuse  of  discretion  affecting  the  substantial 
rights  of  the  parties. 

Most  of  the  objections  raised  by  appellants  are  mere 
irregularities  which  are  cured  by  the  judgment  They 
oould  only  have  been  taken  advantage  of  during  the  pro- 
gress of  the  proceedings. 

There  is  no  order  in  the  transcript  overruling  the  motion 
to  set  aside  the  sale.  This  objection  cannot^  be  noticed. 
The  only  question  is,  will  the  complaint  support  the  decree  f 
A  sale  cannot  be  set  aside  after  the  sheriff's  report  of  sale 
and  delivery  of  the  certificate  of  sale,  on  motion.  A  bill  in 
equity  must  be  filed. 

Wade,  0.  J.  This  is  an  appeal  from  an  order  in  the  court 
below,  overruling  a  motion  to  set  aside  a  sale  of  real  prop 
erty,  made  under  and  by  virtue  of  a  proceeding  to  foreclose 
certain  mortgages,  .mentioned  and  described  fti  plaintiff's 
complaint,  and  the  correctness  or  incorrectness  of  the  ruling 
upon  this  motion  can  only  be  determined  by  a  determi- 
nation of  the  sufficiency  of  the  complaint. 
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The  complaint  substantially  avers,  that  on  the  19th  day 
of  September,  1870,  the  defendants,  William  M.  Errin,  W. 
H.  Metcalf,  David  Blacker  and  Reuben  Bader,  executed  a 
promissory  note  to  A.  M.  Woolfolk,  for  the  sum  of  $1,900, 
payable  in  twelve  months  after  date,  with  interest  at  the 
rate  of  two  per  cent  per  month,  from  date,  until  paid ;  also, 
that  said  def ea3.dants  executed  to  Clark,  Conrad  and  Curtin, 
a  certain  other  promissory  note,  for  the  sum  of  $600,  pay- 
able  on  or  before  the  1st  day  of  June,  1871,  with  interest 
at  the  rate  of  two  per  cent  per  month,  from  date,  until  paid ; 
that  said  notes  were  signed  by  said  Blacker  and  Bader,  as 
sureties  for  said  Ervin  and  Metcalf;  that  to  secure  said 
sureties  for  so  signing  said  notes,  in  the  event  that  they 
were  compeQed  to  pay  the  same,  said  defendants,  on  the 
19th  day  of  September,  lff70,  executed  to  said  Reuben 
Bader  a  mortgage  upon  certain  mining  property,  situate  in 
Jefferson  county,  which  mortgage  was  duly  acknowledged 
and  recorded ;  that  to  secure  said  Blacker  for  so  signing 
said  notes,  said  defendants  executed  to  said  Blacker  a  cer- 
tain other  mortgage  upon  the  same  and  other  property,  as 
described  in  the  mortgage  to  Bader,  which  mortgage  was 
properly  acknowledged  and  recorded  ;  thai  on  the  22d  day 
of  September^  1871,  ^aid  notes  were  dvZy  paid  by  said 
SadeTj  and  indorsed  on  said  notes ;  that  the  mortgage  to 
Blacker  also  provided  for  the  payment  of  a  certain  other 
note,  for  $1,000,  given  to  said  Blacker  by  said  defendants, 
Ervin  and  Metcalf,  bearing  interest  at  the  rate  of  two  per 
cent  per  month ;  that  on  the  26th  day  of  September,  1871, 
said  mortgage  was  duly  assigned  to  said  Bader. 

For  a  second  cause  of  action,  said  complaint  alleges  that 
on  the  15th  day  of  March,  1869,  the  defendants,  Ervin  and 
Metcalf,  executed  and  delivered  to  T.  C.  Collier  their  cer- 
tain promissory  note,  for  the  sum  of  $800,  payable  on  or 
before  the  Ist  day  of  August,  1869,  in  bankable  gold  dust, 
with  interest  at  the  rate  of  four  per  cent  per  month  ;  that  to 
secure  the  payment  of  said  note,  said  defendants  executed 
and  delivered  to  said  Collier  a  mortgage  of  that  date,  which 
mortgage  covers  a  part  of  the: same. property  as  the  mort^ 
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gage  to  Rader  and  the  mortgage  to  Blacker,  and  said 
mortgitgey  also,  covers  other  property  not  iuclnded  in  the 
Rader  and  Blacker  mortgages,  which  mortgage  was  daly 
acknowledged  and  recorded ;  that  on  the  36th  day  of  Sep* 
tember,  1871,  said  note  and  mortgage  was  duly  assigned  ta 
this  plaintiff! 

Upon  this  showing,  the  plaintiff  demands  judgment 
against  defendants,  Enrin  and  Metcalf,  for  the  sam  of 
$4y819.10,  that  being  the  amount  due  upon  the  notes,  in  the 
complaint  described,  with  interest  at  the  rate  mentioned  in 
the  n6te8,  from  their  respective  dates,  up  to  the  time  of  filing 
the  complaint^  and  for  a  decree  ordering  a  sale  of  the  mort- 
gaged premises. 

The  defendants  make  default,  and  thereupon  a  decree  is 
entered  m  favor  of  the  plaintiff,  wherein  the  sum  of 
$4,819.10  is  found  due  the  plaiirtiff,  upon  the  notes  in'  the 
complaint  described,  and  it  is  ordered  and  adjudged,  that 
all  and  singular,  the  mortgaged  premises,  mentioned  and 
described  in  the  complaint,  be  sold  to  satisfy  the  amount 
so  found  due  the  plaintiff.  Afterward,  on  the  8th'  day  of 
November,  1871,  the  plaintiff  sold  and  assigned  his  interest 
in  this  decree  to  T.  C.  Collier;  and  on  the  27th  day  of 
December,  1871,  the  mortgaged  property,  mentioned  in  the 
complaint,  was  sold  in  one  parcel  by  the  sheriff  of  said 
county,  to  T.  C.  Collier,  for  the  sum  of  $8,300.  Afterward, 
at  thei  May  term,  1872,  of  the  district  court  for  Jefferson 
county,  to  wit,  on  the  16th  day  of  May,  1872,  the  defend- 
ants made  their  motion  to  set  aside  such  sale,  which  motion 
was  overruled,  and  the  defendants  appealed  to  this  court. 

It  will  be  seen  by  an  examination  of  the  record  that 
Rader,  by  virtue  of  his  mortgage,  had  a  lien  upon  certain 
property  belonging  to  defendants ;  that  Blacker,  by  virtue 
of  his  mortgage,  had  a  lien  upon  certain  other  property, 
and  that  Collier,  by  his  mortgage,  had  a  lien  upon  certain 
other  property  still.  These  mortgages  were  assigned  to 
Rader,  and  he  thereby  held  separate  mortgages  on  separate 
parcels  of  property  to  secure  the  payment  of  separate  and 
distinct  debts  of  different  amotints,  and  due  at  different 
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times  vrith  different  rat^s  of  interest  The  decree  does  not 
ascertain  the  amonnt  secured  by  each  or  either  of  these 
mortgages,  bnt  do^s  ascertain  the  aggregate  amount 
secured  by  all  the  mortgages  taken  together,  and  orders  a 
sale  of  the  mortgaged  premises  to  satisfy  such  amount. 
The  result  of  the  decree  is  to  order  the  sate  of  property  to 
satisfy  mortgages  that  are  not  and  never  were  liens  upon 
the  property  ordered  sold  ;  that  is  to  say,  the  efiSdct  of  the 
decree  is  to  give  to  Rader  a  lien  to  secure  his  debt  .upon 
property  not  included  in  his  mortgage,  and  to  give  to  Blacker 
a  lien  for  his  debt  upon  property  not  included  in  his  mort- 
gage, and  to  give  to  Collier  a  lien  upon  the  property  of 
Rader  and  Blacker,  included  in  their  mortgages  but  not 
included  in  the  Collif^r  mortgage ;  so  that  Rader  receives  the 
benefit'of  Slacker's  mortgage,  and  Blacks  of  Rader' s,  and 
Collier  of  both  the  others,  and  both  the  others  of  Collier's. 

In  a  word,  the  decree  creates  liens  for  the  parties  where 
they  have  failed  to  do  it  themselves  ;  and  not  only  this,  it 
injures  and  destroys  the  liens  made  by  the  parties,  and  gives 
to  the  subsequent  mortgagee  the  same  security  as  that  of 
the  prior  mortgagee. 

Suppose  the  mortgage  to  Rader  had  been  ample  to  secure 
his  iDdebtedness,  while  that  to  Collier  had  been  entirely  in- 
sufficient to  secure  the  ii^debtedness  to  him,  yet  by  the 
decree  Collier  is  made  equal  to  Rader,  and  secures  a  lien 
upon  property  to  which  he  was  and  is  a  perfect  stranger. 

There  is  another  peculiarity  about  this  decree.  It  is  a 
fraud  upon  the  rights  of  redemptioners  under  the  statute. 
The  statute  provides  that  property  of  this  kind  sold,  by  vir- 
tue of  the  foreclosure  of  a  mortgage,  may  be  redeemed  by 
the  judgment  debtor  or  by  his  successor  in  interest,  or  by  a 
creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold,  or  on  some  part  thereof^  subsequent  to  that 
on  which  the  property  was  sold,  and  the  statute  further  pro- 
vides that  the  judgment  debtor  or  redemptioner  may  redeem 
by  paying  the  purchaser  the  amount  of  his  purchase,  with 
twelve  per  cent  thereon  in  addition.  Now  suppose  that  the 
judgment  debtors  desired  to  redeem  the  property  mort- 
gaged to  Rader,  what  amount  shall  be  paid  t 
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he  mortgages,  m«Dtioiied  in  the  oomplaint,  not  being  un^r 
leal,  are  therefore  Toid.  The  objeotioD  is  not  veil  taken. 
In  asBigment  under  seal  is  not  necessary.  The  mortgage  is 
ko  incident  to  the  debt  The  debt  is  the  principal  thingj  and 
he  mortgage  follows  it  as  a  shadow  does  the  substance, 
[lie  assignment  of  the  debt  carries  with  it  the  mortgage^ 
lud  the  rale  is  not  changed  if  tlie  assignment  is  in  parol. 
\jk  assignment  of  a  mortgage  without  the  assignment  of  the 
lebt  it  was  intended  to  secnre  is  a  nnllitj. 

Interest  npon  the  notes  mentioned  in  the  complaint  should 
>e  computed  according  to  the  rule  declared  in  the  case'  of 
'MZier  V.  IHeld,  decided  at  this  term. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
'emanded.      ,      * 

JudgmeTarmm-aed. 


OBEiaHTov  et  al.,  appellants,  v.  Hbrshftbld  et  al., 
respondents. 

JixmKWWOMMD.  Tlw  Mw»  of  OflU(wh«rT.  Batty,  anU  ,iBt,  lialdlilttliMlagil 
■nd  eqnttabte  omwn  OMtnot  be  blended  togetber,  afllnned. 

Equitt  — yMnr  MOI — told  dtortt.  A  deeree,  whloh  it  rendered  npon  tbe  rer- 
dlflt  CFf  k  jniTlv  wieqnlMbleaoUon,  tlialiluilMeD  tried  m  ft  lalt  M  oommon 
l»w,  li  Toid. 

Equrrr  —  JurtwHcHon  of  comU  under  organte  act.  The  Juriadlotlon  u  to  lav 
■nd  eqattj,  of  the  eonrla  of  ttie  Tarrltoiy  oreated  b^  the  otfMilo  met.  are 
M  Mparate  and  dlUtuot  ai  thoee  that  were  known  and  deflned  at  the  time 
of  the  adoption  of  the  ooniLitution. 

Equiti'  — ocMKt*  at  law  — Mai — juriitUeUon.  A  oonrt  haa  no  Jniiadiotlon  In 
thli  Territory  to  try  a  oranmon-lsw  aatlon  a>a  talt  In  eqnltr;  andttean- 
not  try  an  equitable  aotlou  m  an  aotlon  at  oommon  law. 

SqcTTi  — fortelotun  of  mortgage  —  peraonal  JudgtTtent .  In  an  eqnltable  action 
to  foFsaloM  a  paortgace,  a  oonrt  eannot  render  apervonal  Judgment  agalnet 
the  mortgagora.  and  decree  a  Mle  of  the  mortgaged  premlaee  to  tatlifj  meh 
judgment. 

ruDSmtnt — juriadlcMoM.  The  Jadgment  of  a  oonrt  that  exoeedi  Iti  Jurltdlo- 
tion  tiTotd. 

UtiD^KWAXxma  m  AVVBai.— «oM  Judtpiunt  /or  4«Men<v.  An  aMlon  for  ttae 
uOD-paTment  of  ■  Judgment  cannot  be  bmnghl  npon  an  ondertaklDg  on 
appeal,  providing  for  tke  payment  of  any  deflolancy  arUing  npon  the  aala 
of  nmrtgaged  in  iiailtae,  U  mo  Jndgment  tor  iMli  daAetlMf  w«e  rendered 
in  the  original  nilt. 
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Appeal  from  the  Third  District^  Lewi^  and  Olarke  Gaurdy. 

This  case  was  before  the  oonrt  in  Deoember,  1868,  arUe^  66. 

In  November,  1870,  the  court,  Symbs,  J.,  rendered  a  judg- 
ment in  favor  of  Oreighton  et  aZ.,  plaintiffs,  for  $4,400.  The 
court,  Wade,  J.,  sustained  the  motion  of  Hershfield  et  oL, 
defendants,  for  a  new  trial  in  December,  1871,  and  plaintiffs 
appealed.    The  facts  are  stated  in  the  opinion. 

• 

E.  W.  &  J.  K.  Tools,  for  appellants. 

Respondents  were  intervenors  Ui  the  original  suit  of 
appellants'  assignors.  OrifUh  et  aZ.  v.  Hermann  etal.  B/e- 
spondents  appealed  from  the  decree  therein  and  executed 
the  undertaking  sued  on.  The  decree  was  in  accordance  with 
the  old  chancery  picaptice.  The  bond  subserved  its  purpose, 
and  stayed  the  sale  of  the  mortgaged  premises  and  secured 
a  hearing  in  the  appellate  court.  The  decree  was  sustained 
by  the  supreme  court  and  became  the  law  of  the  case  until 
reversed  by  some  competent  tribunal.  This  decree  is  in  full 
force  until  reversed,  and  cannot  be  attacked  in  this  action 
or  collaterally.  The  undertaking  speaks  for  itself  and  there 
was  a  consideration  to  support  it.  Lomme  v.  Sweenet/j  ante, 
684; 

The  bond  provides  for  the  payment  of  the  deficiency  after 
a  sale  under  the  decree,  which  was  affirmed,  and  not  for  any 
judgment  that  may  be  docketed.  The  bondsmen  have  noth- 
ing to  do  with  the  clerk's  duty  to  docket  a  judgment  for 
deficiency  on  the  coming  in  of  the  sheriff's  return.  It  is  not 
one  of  the  conditions  of  their  bond.  The  bondsmen  are  lia- 
ble under  the  statute,  and  their  undertaking  upon  a  sale  of 
the  property  under  the  decree,  when  the  amount  of  the 
deficiency  is  ascertained.  The  decree,  sheriff's  return,  sale, 
etc.,  were  made  before  this  suit  was  commenced. 

If  the  statute  prevails,  respondents  cannot  escape  tht 
liability  fixed  by  the  decree,  sale,  bond  and  judgment  If 
the  statute  does  not  prevail,  it  is  a  bond  executed  by  princi- 
pals and  sureties,  and  subserved  its  purpose  on  appeal. 
Respondents  are  bound  by  the  conditions  of  their  bond.  The 
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legialatare  has  propeily  proyided  for  the  giving  of  under- 
takings on  appeal.    Civ.  Prac.  Act  1867,  §§  902,  336. 

Ohumasbro  &  Ohadwiok,  for  respondents. 

The  deoree  in  the  case,  in  which  the  undertaking  sued  on 
was  given,  blended  law  and  equity  in  the  same  proceeding. 
The  relief  demanded  was  a  personal  judgment  and  a  sale  of 
mortgaged  property.  The  case  was  tried  bj  a  jury  and  a 
general  verdict  was  rendered.  No  j  udgment  for  any  deficiency 
waa  ever  entered  or  asked  for.  The  trial  was  conducted  as 
a  trial  at  common  law,  and  the  decree  was  entered  thereon. 
The  decree  was,  therefore,  void.  Dunphy  v.  Kleinschmidt^ 
11  Wall.  610 ;  NooTian  v.  Lee,  2  Black,  499 ;  Orchard 
V.  Hughes,  1  Wall.  77 ;  Fenn  v.  Holme,  21  How.  (U.  S.) 
484. 

No  action  can  be  maintained  on  a  bond  given  on  appeal 
from  a  void  decree.  When  a  court  acts  without  authority, 
its  judgments  are  void.  EUiott  v.  Piersol,  1  Pet.  340 ; 
HolUngsworfh  v.  Barhour,^  4  id.  471. 

A  void  judgment  is  not  made  valid  by  an  affirmance  on 
ground  not  affecting  its  validity.  Brightly '  s  Dig.  505,  §§ 
78,  79,  82,  and  cases  cited. 

The  jurisdiction  of  any  court  may  be  inquired  into  by 
every  court,  where  the  proceedings  of  the  former  are  relied 
on  and  brought  before  the  latter  by  the  party  claiming  the 
benefit  of  such  proceedings.  Chemung  Q.  B.  v.  JuAson,  4 
Seld.  254  ;  Brightly 's  Dig.  505,  §  77,  and  cases  cited. 

Where  it  is  manifest  on  the  record  that  a  court  has  ex- 
ceeded  its  jurisdiction,  the  judgment  is  void.    21  Barb.  9. 

The  bond  sued  on  contains  a  provision  not  required  by 
the  statutes.  If  more  be  added  to  the  condition  of  a  bond 
prescribed  by  statute  than  the  statute  requires,  no  breach 
can  be  assigned  on  such  part  of  the  condition.  Bright- 
ly '  s  Dig.  104,  and  cases  cited. 

Wabe,  C.  J.    This  cause  comes  into  this  court  on  appeal 
from  an  order  in  the  court  below,  granting  a  new  trial.    The 
record  discloses  the  following  state  of  facts:   Some  time 
Vol.  1  —  81. 
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prior  to  the  13th  day  of  May,  1868,  Joseph  Gfifflth  an 
William  ThompBon  commenoed  an  action,  In  tiie  distrii 
court  for  the  third  district,  against  John  Hermann  and  Solt 
mon  Star,  to  foreclose  a  certain  mortgage,  givea  by  sai 
Hermann  and  Star  to  said  Griffith  and  Thompson.  Tbedi 
fendants,  Lewis  H.  Hershfield  and  A.  Hanaur,  having 
mortgage  against  the  same  parties  and  upon  the  same  pro] 
erty,  and  claiming  priority  over  Griffith  and  Thompsoi 
were  made  defendants  in  said  action,  and  permitted  to  si 
up  their  claim  of  priority.  The  cause  was  tried  and  sal 
mitted  to  a  jury,  upon  the  evidence  and  instructions  froi 
the  court,  and  the  jury,  having  found  that  the  Griffith  an 
Thompson  mortgage  was  a  prior  lien  to  that  of  Hershfiel 
and  Hanaur,  and  having  found  a  general  verdict  for  tt 
plaintiff's  for  the  amount  of  their  claim,  thereupon  the  con 
rendered  a  personal  judgment  upon  such  verdict  again 
said  Hermann  and  Star,  for  the  amount  of  plaintiffs'  del 
and  costs,  and,  in  default  of  payment,  ordered  a  sale  of  tl 
mortgaged  premises,  directing  that  the  proceeds  of  such  sa 
be  applied  first  to  the  payment  of  Griffith  and  Thompsoi 
and  the  balance,  if  any,  to  the  payment  of  the  cUum  ( 
Hershfield  and  Haniini-.  From  this  decree,  rendered  on  tl 
13th  day  of  May,  1868,  the  defendants,  Hershfield  ar 
Hanaur,  appealed  to  the  supreme  court  of  the  Territor 
and  executed  a  bond  for  such  appeal,  in  pursuance  of  tl 
statute.  The  case  was  tried  in  the  supreme  court,  and  tl 
judgment  below,  having  been  modified  as  to  the  amount  c 
interest  included  in  the  judgment,  was  affirmed. 

The  plaintiffs,  Griffith  and  Thompson,  having  aswgne 
the  undertaking,  given  on  appeal  to  these  plaintiffs,  the; 
on  the  2l8t  day  of  June,  1870,  commenced  a  suit  thereon  i 
recover  the  amount  of  the  judgment  rendered  as  aforesaii 
less  the  amount  received  from  the  sale  of  said  mortgage 
premises.  The  defendants,  Hershfield  and  Hanaur,  appears 
and  defended  in  said  action,  and  in  their  answer  set  out  tl 
record  in  the  original  suit,  wherein  it  appeared  that  sai 
action,  being  a  suit  to  foreclose  a  mortgage  and  to  adja 
priorities  of  liens,  was  submitted  to  a  jnry,  and  a  gener 


1872.]  Cbbiohton  v.  Hebshfield.  648 

verdict  rendered  therein,  upon  which  verdict  the  coarfe  ren- 
dered a  personal  jadgment  agamBt  the  defendants,  and 
ordered  a  sale  of  the  mortgaged  premises ;  and  the  jury, 
having  found  plajntiffs*  mortgage  to  be  a  prior  lien  to  that 
of  defendants,  Hershfield  and  Hanaar,  the  ooart  directed 
and  ordered  the  proceeds  of  snch  sale  to  be  applied  accord- 
ingly. That  part  of  the  answer  setting  up  said  judgment 
and  decree  having,  on  motion,  been  stricken  from  said  answer^ 
the  cause  was,  by  consent  of  parties,  submitted  to  the  court, 
sitting  without  a  jury. 

The  court  made  a  finding  of  facts  and  conclusions  of  law, 
and  thereupon  rendered  judgment  for  plaintiffs. 

Afterward,  at  the  December  terra,  1871,  of  said  court,  the 
statement  having  been  settled,  the  defendants  submitted  a 
motion  for  a  new  trial,  on  consideration  whereof  the  same 
was  sustained,  and  a  new  trial  granted,  and  from  the  order 
granting  a  new  trial  the  plaintiffs  appeal  to  this  court. 

The  solution  of  one  question  ought  to  determine  this  case. 
The  suit  of  OrtgUh  and  Tkomfpson  v.  Hermannand  Star  was 
an  equitable  action  to  foreclose  a  mortage  and  adjust  prior- 
ity of  liens,  and  regularly  the  chancery  jurisdiction  of  the 
court  would  have  been  invoked.  The  case  was,  in  fact, 
tried  as  a  common-law  action  to  a  jury,  and  the  decree  was 
rendered  upon  the  verdict,  and  not  upon  the  facts  founded  ' 
by  the  chancellor. 

Did  such  action  render  the  judgment  void,  or  was  it  sim- 
ply au  irregularity  that  did  not  affect  its  validity  ? 

We  have  already  decided  in  the  case  of  OaXlagher  et  al. 
V.  Basey  et  al.,  ante,  457,  that  l^gal  and  equitable  causes 
of  action  cannot  be  joined  in  one  suit ;  neither  can  an  equi- 
table defease  be  made  to  a  legal  caase  of  action,  and  it  may 
be  well  in  determining  the  question  at  bar  to  ascertain  the 
reasons  for  this  decision.  By  the  organic  act,  section  9, 
the  supreme  and  district  courts  are  clothed  with  chancery 
as  well  as  common-law  Jurisdiotion,  and  in  interpreting 
this  language,  we  may  safely  recur  to  decisions  of  the 
feder^  courts,  wherein  the  .meaning  of  section  3,  article  3 
of  the  constitution,  in  which  it  is  declared  "that  the  judi- 
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cial  power  of  the  United  States  shall  extend  to  all  cases  in 
law  and  equity  arising  under  the  constitution^  the  laws  of 
the  United  States,"  etc.,  is  judicially  settled  and  determined; 
for  the  federal  courts  in  the  States,  by  this  language  of  the 
constitution,  are  given  the  same  jurisdiction  as  to  law  and 
equity,  as  are  the  supreme  and  district  courts  of  this  Terri- 
tory by  the  organic  act 

We  believe  that  an  examination  of  these  decisions  will 
show  that  this  language  of  the  constitution  and  of  our 
organic  act,  was  intended  to  and  did  confer  upon  the  courts 
therein  named,  chancery  as  well  as  common-law  jurisdic- 
tion, as  these  two  jurisdictions  were  known  and  defined  at 
the  time  of  the  adoption  of  the  constitution,  and  that  the 
jurisdictions  thus  conferred  are  entirely  separate  and  dis- 
tinct from  each  other ;  that  they  cannot  be  blended  together 
in  this  Territory  ;  apd  that  if  a  common-law  action  is  tried 
as  a  suit  in  chancery,  or  an  equitable  action  as  an  action  at 
law,  in  either  case  the  proceedings  are  void,  for  the  reason 
that  in  either  case  the  court  would )act  within  its  jurisdiction 
or  authority,  and  its  act  would  be  a  nullity. 

In  the  case  of  Fenn  v.  Holme^  21  How.  484,  the  court 
say  :  "By  the  constitution  of  the  United  States,  and  ly  the 
acts  of  congress  organizing  the  federal  courts,  and  defining 
and  investing  the  jurisdiction  of  these  tribunals,  the  distinc- 
tion between  common-law  and  equity  jurisdiction  has  been 
explicitly  and  carefully  defined  and  established.' '  '*  In  the 
act  of  congress  to  establish  the  judicial  courts  of  the  United 
States  this  distribution  of  law  and  equity  powers  is  f^* 
quently  referred  to,  and  by  the  sixteenth  section  of  that  act, 
as  if  to  place  the  distinction  between  these  powers  beyond 
misapprehension,  it  is  provided  *  that  suits  in  equity  ^^ 
not  be  maintained  in  either  of  the  courts  of  the  United 
States  in  any  case  where  plain,  adequate  and  conipl®*^ 
remedy  may  be  had  at  law,'  at  the  same  time  aflirming  ^^^ 
separating  the  two  classes  or  sources  of  judicial  authority* 
In  every  instance  in  which  this  court  has  expounded  tht 
phrases,  proceedings  at  common  law  and  proceedings  "' 
equity,  with  reference  to  the  exercise  of  the  judii^ial  po^^^ 
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r  the  ooarte  of  the  United  States,  they  will  be  foand  to 
ftve  interpreted  the  former  as  signifying  the  application  of 
le  defimtiona  and  principles  and  mlee  of  the  common  law 
>  rights  and  obligations  essentially  legal ;  and  the  latter,  aa 
leaning  the  administration  with  reference  to  equitable,  as 
3ntradiBtingaiBhed  from  legal  righta  of  the  equity  law,  as 
efioed  and  enforced  by  the  coart  of  chancery  of  England." 
In  the  case  of  Parsons  v.  Bedfo/rd  et  al.,  3  Pet.  446,  the 
jort  holds  this  language :  "  The  constitatiou  bad  declared 
I  the  third  article,  '  that  the  judicial  power  shall  extend  to 
Q  cases  in  Zcno  and  equity  arising  under  this  coDstltotion, 
I  the  laws  of  the  United  States,'  etc.  It  is  well  known 
lat  in  oiril  canses,  in  courts  of  equity  and  admiralty,  jariea 

0  not  intervene,  and  that  coorts  of  equity  use  the  trial  by 
ury  only  in  extraordinary  cases,  to  inform  the  conscience 
f  the  court.  When,  therefore,  we  find  liat  the  ameud- 
lent  (7th  amendment)  requires  tliat  the  right  of  trial  by 
ury  shall  be  preserved  in  suits  at  common  law,  the  natural 
aoclasion  is  that  the  distinction  was  present  in  the  minds 
f  the  framers  of  the  amendment  By  common  laic  they 
leant  what  the  constitution  in  the  third  article  denom- 
lated,  'LAW,'  not  merely  suits  which  the  common  law 
^cognized  among  its  old  and  settled  proceedings,  but  suits 

1  which  legal  rights  were  to  be  ascertained  and  determined 
1  contradistinction  to  those  where  equitable  rights  alone 
rere  recognized  and  equitable  rights  administered." 

In  the  case  of  Benneti  v.  BuUerwoi-th,  11  How.  669,  the 
hief  justice  of  the  United  States  uses  this  language : 

"  The  common  law  has  been  adopted  in  Texas,  but  the 
:>nns  and  rules  of  pleading  in  common-law  cases  have  been 
bolished,  and  the  parties  are  at  liberty  to  set  out  their 
espective  claims  and  defenses  in  any  form  that  will  bring 
liem  before  the  court.  And  as  there  is  no  distinction  in  its 
onrts  between  cases  at  law  and  equity,  it  has  been  insisted 
1  t^is  case,  on  behalf  of  the  defendant  in  error,  that  this 
ourt  may  regard  the  plaintiffs'  petition  either  as  a  dec- 
iration  at  law  or  us  a  billineqnity.  Whatever  may  be  the 
iws  of  Texas  in  this  respect  they  do  not  govern  the  pro- 
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ceedingB  in  the  courtB  of  the  Uaited  States.  And  alth'oi 
the  forms  of  proceeding  and  practioe  in  the  State  coi 
have  been  adopted  in  the  district  ooart,  yet  the  ad 
tioQ  of  the  State  practice  mxist  not  be  understood 
confoanding  the  principles  of  law  and  equity,  nor 
authorizing  legal  and  equitable  claims  to  be  blended 
gether  in  one  suit-  The  constitution  of  the  United  Sta 
in  oreaUng  and  defining  the  judicial  power  of  the  gem 
government,  establishes  this  distinction  between  law  i 
equity,  and  a  party  who  claims  a  legal  title  must  proo 
at  law,  and  may  undoubtedly  proceed  accordii^  to 
forms  of  practioe  in  such  cases  in  the  State  court  Bui 
the  claim  be  an  equitable  one  he  must  proceed  according 
the  rules  which  this  court  has  prescribed,  r^ulating  { 
ceedings  in  equity  in  the  courts  of  the  United  States." 

These  authorities,  it  seems  to  us,  ought  forerer  to  se 
the  question  as  to  the  blending  of  law  and  equity  in  i 
action  in  this  Territory,  while  oar  organic  act  rema 
unchanged,  and  applying  the  principles  herein  enuncia 
to  the  case  under  consideration,  we  are  compelled  to  sa. 
was  error  in  the  court  below  to  render  a  personal  judgn 
against  defendants  in  the  first  instance,  and  then  to  dec 
a  sale  of  the  mortgaged  premises  to  satisfy  such  judgmi 
thus  granting  both  legal  and  equitable  relief  in  the  same  s 

And  we  deduce  from  the  foregoing  authorities,  thai 
determining  whether  a  case  shall  be  tried  as  at  common 
or  in  chancery,  we  simply  determine  a  question  of  juris 
tion,  and  we  say,  in  the  light  of  these  authorities,  thf 
court  having  common-law  as  well  as  equity  jurisdiction, 
no  authority  to  try  an  equity  case  as  a  case  at  common  1 
neither  has  it  aathority  or  jurisdiction  to  try  a  case  at 
as  a  suit  in  chancery. 

In  a  suit  in  chancery  the  decree  must  emanate  from 
cliancellor.  He  must  find  the  facts.  He  alone  is  respo: 
ble.  and  the  decree  must  proceed  directiy  from  him;  wbi)< 
an  action  at  law  the  jury  find  the  facts,  and  tlie  conrt  ha; 
jurisdiction  whatever  over  the  facts. 

Tlif  suit  at  bar  waa  an  equitable  action  to  foreclose  a  mi 
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;age  on  certain  real  property,  and  to  aBcertain  the  priority 
>f  liena  between  tlie  several  mortgages.  Tliere  were  no  facta 
bund  in  the  case  by  either  court  or  jary.  There  was  a  gen- 
aral  verdict  for  plaintiffa,  and  a  personal  judgment  a^iust 
lefendants,  and  a  decree  ordering  a  sale  of  the  premises 
rendered  thereon.  The  caee  was  tried  as  a  simple  common- 
Aw  aotioQ.  The  testimony  was  produced  before  the  jury, 
nstractioDs  given  .by  the  court,  verdict  for  pUuntiff  and 
[udgment  and  decree  thereon. 

Suppose  this  had  been  a  suit  at  law,  for  iastance,  to 
:«coTer  damages  for  breach  of  contract,  and  the  court  had 
lenied  the  plaiutiff  a  jury  trial,  and  had  ordered  the  trial 
» the  coort,  and  had  rendered  judgment  in  such  suit ;  this 
vould  have  been  manifest  error,  and  the  judgment  Toid,  for 
^e  reason  that  the  ooort  has  not  jurisdiction  or  authority  to 
.ry  such  a  case  without  the  intervention  of  a  jury.  And  so, 
br  the  same  reason,  suppose  this  had  been  an  equitable 
ictiou,  for  example,  to  compel  the  specific  performance  of 
L  contract,  or  to  correct  an  accident  or  mistake  where  there 
vas  no  adequate  remedy  at  law,  and  the  court  had  refused  to 
;ry  the  case  as  a  chancellor,  finding  the  facts  and  rendering 
I  decree  thereon,  but  had  ordered  the  case  to  be  tried  to  a 
jury  and  had  directed  them  to' find  a  general  verdict,  mak- 
ng  the  jury  alone  reapousible  for  the  finding  of  fact.  Such 
rerdict  and  such  flndiog  would  be  a  nullity,  for  the  reason 
hat  the  court  has  not  jarisdiotion  or  authority  to  try  such 
I  case  to  a  jury. 

In  equity  causes,  where  the  chancery  jurisdiction  of  the 
jourt  is  rightfully  invoked,  the  judge,  sitting  as  chancellor, 
las  the  sole  and  exclusive  jurisdiction  to  find  the  facts  and 
o  make  the  decree,  and  this  authority  cannot  be  delegated 
o  the  jury,  only  in  such  a  manner  as  to  make  the  chancel- 
or  alone  responsible  for  the  facte.  This  is  an  elementary 
jrinciple  in  equity  jurisprudence,  and  Is  one  of  its  distin- 
^liBhing  features,  whereas  in  an  action  at  law  the  jury  has 
he  sole  and  exclusive  jurisdiction  over  the  facts,  and  the 
«urt  simply  renders  judgment  upon  the  facts  found.  We 
trrive  at  this  conclusion :  that  an  equity  case  wherein  the 
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chancery  Jarisdiction  of  the  court  ia  properly  called  ii 
reqaiaitton,  cannot  be  tried  as  a  common-law  action  tc 
jury,  and  if  so  tried  and  proaecated  to  judgment  and  deer 
Bnch  Judgment  and  decree  ia  void. 

This  view  of  the  law  is  clearly  presented  in  the  case 
Bunphy  v.  Kleintmith,  11  Wall.  614.  to  that  case  I 
court  say  :  "  This  case  was  clearly  a  case  of  chancery  jni 
diction  and  one  neoeasarily  reqniring  equitable  as  dist 
gniahed  from  legal  relief.  The  property,  according  to  l 
chaise  of  the  complaint,  had  been  pnt  beyond  the  reach 
the  ordinary  process  of  the  law.  It  had  been  disposed 
by  the  assistance  and  through  the  co-operation  of  Dnnp 
in  each  a  manner  that  the  judgment  creditors  conld  notfi 
it  to  satisfy  their  claims,  or  if  found,  it  was  held  by  Bi 
phy  nnder  cover  of  an  assignment,  which  prima/ade  gi 
him  the  l^al  title."  "  In  a  country  or  territory  where  ■ 
systems  of  common  law  and  chancery  both  substantially  \ 
vail,  it  is  perfectly  clear  that  chancery  only  conld  give  a 
quate  relief  in  such  a  case.  And  then  the  case  was  in 
tuted  and  the  pleadings  were  framed  strictly  in  aocordai 
with  this  view.  The  bill  is  strictly  a  bill  in  chancery  pr 
ing  for  equitable  relief  Now  it  is  perfectiy  obvious  tli 
with  the  exception  of  the  verdict  being  rendered  by  n 
jurors,  the  trial  was  altogether  conducted  aa  a  trial  at  cc 
mon  law,  and  that  the  decree  was  rendered  on  the  verc 
precisely  as  a  judgment  is  rendered  on  a  verdict  at  comn 
law.     This  was  clearly  an  error." 

"The  case  being  a  chancery  case,  and  being  institnted 
such,  should  have  been  tried  as  a  chancery  case,  by 
modes  of  proceeding  known  to  conrte  of  eqni^.  In  th 
courta,  the  judge  or  chancellor  is  responsible  for  the  deci 
If  he  refers  any  questions  of  fact  to  the  jury,  as  he  may 
by  a  feigned  issue,  he  is  still  to  be  aatiafied  in  hia  own  o 
science  that  the  finding  is  correct,  and  the  decree  must 
made  as  the  result  of  his  own  judgment,  aided,  it  is  tr 
by  the  finding  of  the  Jury.  Here,  the  judgment  is  p 
nounr«d  as  the  mere  conclusion  of  law,  upon  the  t^ 
found  by  the  Jury." 
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If  we  should  substitute  the  names  of  the  parties  to  the 
suit  we  are  consideriiig,  the  foregoing  language  would 
apply  with  equal  force.  It  is  perfectly  obvious  in  the  case 
under  consideration,  as  it  was  in  the  I>unphy  and  Klein> 
smith  case,  that  the  trial  was^  altogether,  conducted  as  a 
trial  at  common  law,  and  that  the  decree  was  rendered  on 
the  verdict  precisely  as  a  judgment  is  rendered  ou  a  verdict 
at  common  law.  And  this  being  a  chancery  case,  and  ad- 
mitted to  be  such,  as  the  Dunphy  case  was^  and  being  insti- 
tuted as  such,  should  have  been  tried  as  a  chancery  ca^  by 
the  modes  of  proceeding  known  to  courts  of  equity.  And 
if  the  failure  to  try  the  Dunphy  and  Kleinsmith  case, 
according  to  the  modes  o£  the  chancery  practice,  was  error, 
the  same  failure  in  this  case  was  equally  erroneous. 

In  the  case  referred  to»  the  court  say,  that  its  trial  as  a 
•common-law  action  was  clearly  an  error.  This  language 
must  be  taken  to  mean,  that  the  judgment  and  decree,  in 
that  case,  were  null  and  void,  for  they  reverse  the  case  and 
-send  it  back  for  a  new  trial,  because  of  this  error  ;  whereas, 
if  they  had  considered  this  error  as  a  mere  irregularity,  not 
going  to  the  validity  of  the  judgment,  they  would  have 
affirmed  it  in  a  modified  form,  so  as  to  cure  the  irregularity. 
An  error  or  irregularity,  going  to  the  jurisdiction  of  the 
^x>urt  that  will  reverse  a  judgment,  is  such  an  error  that 
renders  such  judgment  void. 

Why  was  the  judgment  and  decree  in  the  Dunphy  and 
Kleinsmith  case  erroneous  and  void  %  Simply  because  the 
court  exceeded  its  jurisdiction,  in  trying  an  equity  case  as 
an  action  at  common  law.  It  is  purely  a  question  of  juris- 
diction, and  as  clearly  defined  as  the  law,  which  prohibits 
a  justice  of  the  peace  from  trying  the  title  to  real  property. 

Where  it  is  Manifest  on  the  record  that  a  court  has  ex- 
^^eeded  its  jurisdiction,  the  payment  is  simply  void.  21  Barb. 
9  ;  16  U.  S.  Digest,  169,  §  8. 

To  uphold  the  judgment  and  decree  in  the  case  of  Oriffith 
<fe  Thompson  v.  Hermarkm  &  Star^  we  must,  at  one  blow, 
abolish  all  distinction  in  the  modes  of  trial  in  actions  at  law 
iuid  suits  in  equity,  and  we  must  say  that  these  two  jiiris 
Vol.  I.— 82. 


n 

1 

I^B 

it 

■^^H 

1 1 

V^^^B 

J 

K^B 

a 

it 

^H 

I 

8S0  Creighton  v.  Hershpield.  [Aug. ' 

dictions,  so  carefully  preaeired  in  tbe  constitntion,  io  o 
orgaaic  act,  and  in  the  numeroas  decisions  of  the  eopKi 
coort  of  the  United  States,  are  entirely  meaningless,  ai 
that  it  is  equally  competent  to  try  an  equity,  as  a  oommi 
law  case  to  a  jury.  We  must  say,  further,  that  our  dietr 
courts  have  no  distinctive  equity  jurisdiction  ;  that  the  e 
dence  should  not  be  preserred  in  a  chancery  suit ;  that  t 
jury,  and  not  the  chancellor,  is  responsible  for  decrees 
chancery  ;  that  sach  decree  can  be  rendered  upon  a  genei 
verdict,  in  the  absence  of  any  finding  of  fact,  and  that  t 
statute  of  the  Territory,  and  the  rule  of  the  Bupreme  cot 
of  the  United  States,  in  suits  to  foreclose  mortgages  requ 
ing  judgment  for  deficiency  to  be  entered  after  the  comli 
of  the  return  of  sale,  showing  that  the  ftall  amount  of  t 
claim  has  not  been  made  by  the  sale,  are  mere  nollitieB  fu 
of  no  force  or  authority  whatever.  We  are  not  prepared 
thus  overturn  the  very  source  and  foundation  of  our  jnr 
prudence. 

The  judgment  and  decree  in  the  case  of  OrijffUh 
Tfiompgon  v.  Hermann  &  Star  being  void,  tlie  nnderta 
ing,  given  on  appeal  from  the  same,  is  also  void,  and  cant 
fnmish  the  foundation  for  a  right  of  recovery  in  this  actic 

The  undertaking  sued  on  is  in  proper  form,  and  provic 
for  the  payment  of  any  deticiency  arising  upon  the  sale 
the  mortgaged  premises,  in  pursuance  of  the  statute ;  bnt 
judgment  for  deficiency  is  asked  for  or  given,  as  reqnii 
by  the  rule  of  the  supreme  court  of  the  United  States,  a 
the  statute  of  this  Territory,  in  suits  to  foreclose  mortgag 
BO  that  the  bond  provides  for  a  condition  not  contained 
the  case,  and  no  breach  of  the  bond  or  andertaking  can 
assigned  for  non-payment  of  the  judgment,  nnless  we  s 
that  the  personal  judgment  for  the  full  amount  of  the  mc 
gage,  rendered  upon  the  verdict  of  a  jury,  is  a  judgmi 
for  deficiency,  as  contemplated  and  required  by  the  stati 
and  the  rule  aforesaid.  We  are  not  called  upon  to  oreat 
condition,  and  then  to  assign  a  breach  of  the  undralaki 
for  a  violation  thereof. 

If  the  case  had  been  tried  to  the  court,  sitting  as  a  chi 
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oellor,  and  if  the  decree  had  been  based  apon  facts  found 
by  the  court  or  judge,  and,  through  inadvertence,  accident 
or  mistake,  a  personal  judgment  had  been  rendered  for  the 
fall  amount  of  the  money  due  on  the  mortgage,  undoubtedly 
this  court  could  correct  such  mistake  or  irregularity,  and 
render  a  judgment  for  deficiency ;  but  the  judgment,  being 
void  from  its  inception,  we  cannot  give  it  vitality  and  then 
correct  an  irregularity  thereon. 

The  order  granting  a  new  trial  was  properly  made,  and 
the  judgment  below  is  affirmed. 

Judgmevd  affirmed. 


Thorp  et  al.,  appellants,  d.  Freed  et  al.,  respondents. 

PsAoncs — ostiffMMnt  of  errors.  This  court  will  not  review  errors  which  do 
not  point  oat  wherein  the  evidence  is  insufficient  to  support  the  findings  of 
teot. 

Praoticub  —  (pinion — findings.  The  opinion  of  the  chancellor  in  an  equitable 
action  is  not  a  finding  of  facts.         « 

Praotics  ^-reosont  for  judgment.  A  cause  will  not  be  reversed  because  the 
court  rendered  its  judgment  for  erroneous  reasons. 

Watbr — approptiaUon  for  inigaUon  —  ripaiian  proprietors  —  laws  of  Territory 
and  congress  relating  to  water  rights  —  local  customs.  Wade,  C.  J.,  and 
KNOWUfiSf  J.,  have  discussed  these  questions  in  their  opinions  and  arrived 
at  different  conclusions.  Mubpht,  J.,  could  not  act  as  a  member  of  the 
court,  and  did  not  express  anj  opinion  at  the  time  the  case  was  examined. 
There  is  no  opinion  of  the  court  and  a  sjllabus  of  these  opinions  is  omitted 
bj  the  reporter. 

Appeal  from  the  Third  Diatrict^  Lewis  and  Clarke  County. 

The  court,  Wade,  J.,  rendered  the  decision  Jn  this  case. 
The  facts  are  stated  in  the  opinions. 

Chumasero  &  Chadwiok  and  E.W.  Toole,  for  appellants. 
Counsel  filed  an  argument  containing  authorities  on  the 
questions  on  which  there  was  no  opinion  of  the  court. 

Shober  &  LowRYjW.  P.  Sanders  and  R.  Lawrence,  for 
respondents. 
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[The  reporter  has  omitted  that  part  of  the  argameDt  re 
to  the  water  questione.] 

There  are  no  written  findings  in  this  case  and- none 
demanded  by  appellants.  Cir.  Prac.  Act^  §  180 ;  Sai 
T.  McMahon,  36  Cal.  225. 

No  defects  or  specifications  of  errors  are  pointed  oi 
i-equired  by  statote.  Mdden  y.  Jordan,  28  Cal.  302  ;  I 
V.  EmanueUi,  36  id.  t20. 

Findings  mast  be  excepted  to  specially  and  ezoe 
must  be  saved  in  the  court  below.  Hurlburt  r.  Joni 
Cal.  226  ;    Warner  v.  Bolman,  24  id.  328. 

The  opinion  of  the  court  below  cannot  be  treated 
finding.    3  Bstee's  PI.  432,  and  cases  cited. 

Chumabebo  &  Chadwioe  and  Ei.  W.  ToouE,  for  a 
lants,  in  reply. 

This  18  an  equity  case,  governed  by  the  rales  o 
supreme  court  of  the  United  States  and  chancery  pra 
It  is  nnnecessary  to  specify  errors,  as  when  a  case  at  I 
appealed.  2  Abb.  (U.  S.)  Prao.  228  ;  2  Dan.  Ch.  Prac. 
Wiscart  v.  Dauchy,  3  Dall.  321 ;  The  San  Pedro.,  2  W 
182. 

The  civil  practice  act  and  California  decisions  nndt 
same  are  not  applicable  to  this  case.  This  court  must 
into  a  re-examination  and  rehearii^  of  the  entire  oase 
the  record. 

Knowles,  J.  This  case,  in  some  respects,  is  anoma 
The  plaintiffs  assert  a  right  to  the  waters  of  Prickley 
creek,  as  appropriators  thereof  for  the  purposes  of  ii 
tion,  and  complain  that  the  defendants  have  diverted 
of  the  waters  of  said  creek,  and  prevented  the  same 
flowing  into  plaintiffs'  irrigating  ditches,  and  ask  f< 
injanction  to  prevent  the  continuance  of  this  breach  of 
i-ights. 

The  question  of  the  right,  in  this  Territory,  to  appro{ 
water  for  the  pnrposee  of  irrigation,  is  one  of  great  im 
ance  and  general  interest,  and  which,  perhaps,  ought  i 
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determined  at  the  earliest  day  possible.  Undoabtedly,  tbia 
canae  might  be  decided,  in  view  of  the  maimer  in  whiob 
it  is  presented  to  this  ooart,  without*  consideriiig  this  ques- 
tion ;  bnt,  as  it  was  presented  in  the  trial,  in  the  coart 
below,  and  is  ably  disousaed  in  the  wgnments  of  both  appel- 
lants and  respondents,  we  feel  called  upon  to  express  our 
views  concerning  it 

The  common-law  rule  was,  that  he  who  owned  land  upon 
the  banks  of  a  running  stream,  or  land  orer  which  the  same 
flowed,  had  a  right  to  have  the  waters  thweof  flow  down, 
to  or  over  his  land,  undiminished,  materially,  in  quantity 
or  quality.  The  riparian  proprietor  could  nse  the  water 
flowing  past  or  over  his  land  for  domestic  purposes  and  to 
quench  the  thirat  of  man  and  animals  ;  bnt  no  one  was  per- 
mitted to  dirert  water  from  the  channel  where  it  was  accus- 
tomed to  ran,  for  the  purposes  of  irrigation.  Certainly  such 
a  diversion  of  water  would  both  diminish  materially  its 
quantity  and  quality.  The  firet  legislative  assembly  of  Mon- 
tana Territory  enacted : 

"That  the  common  law  of  Engl9,nd,  so  for  as  tfae  same  is 
applicable  and  of  a  general  nature,  and  not  in  conflict  with 
the  special  enactments  of  this  Territory,  shall  be  the  law 
and  rule  of  decision,  and  shall  be  considered  as  of  full  force 
until  repealed  by  legislative  authority."  Laws  of  Montana 
for  1864  and  1863,  3S6. 

The  only  way  that  a  court  can  escape  the  bearing  of  this 
statute  on  this  subject  would  be  to  hold  that  the  common 
law,  upon  the  question  of  riparian  proprietors,  was  eittier 
inapplicable  or  was  not  of  a  general  nature,  or  was  in  con- 
flict with  some  enactment  of  the  legislative  assembly  of  this 
Perritory,  or  of  the  congress  of  the  United  States. 

We  have  running  streams,  upon  whose  banks  people  live 
and  hold  land,  and  this  would  be  sufflcient  to  show  its  appli- 
jability.  We  do  not  conceive  that  a  court  can  say  that  the 
provisions  of  the  common  law  are  not  for  the  best  interests 
af  this  section  of  country,  and  therefore  inapplicable.  The 
:iuestion  of  whether  or  not  a  law  is  for  the  good  of  the 
people  in  our  Territory,  is  a  matter  for  legislative,  and  not 
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jadicial,  conBideration.  Much  of  the  common  law  of  En 
land  pertains  to  the  English  form  of  government,  and  tl 
priril^es  of  castes,  which  are  not  at  all  applicable  to  o 
form  of  government ;  and  these  are  the  proridona  of  tl 
common  law,  I  presume,  the  l^^latlve  assembly  had 
view  in  the  enactment  above  referred  to  as  inapplicable, 
seems  to  be  contended,  hy  the  court  below,  that  the  uatni 
wants -of  man,  and  the  physical  and  climatic  conditions 
this  Territory,  have  of  aeoeasity  changed  the  common  If 
apoD  the  subject  of  riparian  proprietors,  or  that  these  sht: 
that  that  law  is  inapplicable,  in  part  at  least  And  it  w 
held  by  the  court  below  that,  in  accordance  with  the  deman 
of  onr  section,  the  common  law  was  so  inodified  that  ai 
one,  living  upon  the  banks  of  a  running  stream,  aa  a  ripari 
proprietor,  can  divert  the  waters  thereof,  for  the  pnrpot 
of  irrigation,  to  the  extent  of  the  land  he  cultivates ;  ai 
that  he  who  ia  nearest  to  the  source  of  the  stream  shall  hai 
by  virtue  of  his  position,  the  right  to  first  divert  the  watt 
of  the  same,  to  the  exclusion  of  those  below  him  there* 
if  necessary  to  irrigate  his  land,  even  tliough  those  whc 
lands  are  nearer  the  mouth  of  the  stream  should  have  oc( 
pied  them  for  years,  and  spent  large  sums  of  money 
improving  them  and  making  a  homestead  thereon,  prior 
the  fortunate  settler  above  them.  Surely  the  climatic  a 
physical  conditions  of  this  country  cannot  be  such  as 
create  a  law  so  at  variance  with  natural  equity  and  so  fa 
to  the  improvement  and  prosperity  of  onr  best  agricultni 
districts.  It  must  be  apparent  to  all  that  the  best  agric: 
taral  lands  in  this  Territory  are  not  at  the  sources  of  t 
streams.  Our  broad  valleys,  as  a  rule,  are  better  adapt 
by  nature  for  settlement  and  agriculture  than  our  narr 
and  rocky  canons  and  mountain  gorges.  If  we  were  ca" 
upon  to  say  what  were  the  necessities  of  this  country, 
regard  to  the  use  of  water  for  the  purposes  of  irrigation, 
should  reply  that  there  was  a  demand  that  water  should 
used  for  that  purpose,  and  that  the  considerations  of  i 
general  welfare  of  the  country  and  the  principles  of  natu 
equity  should  guaranty  to  the  prior  appronriator  of  wa 
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for  saah  use  tbe  first  right  to  the  use  of  the  same,  to  the 
erstent  of  his  neoessities  for  domestic  porposes,  the  quench- 
ing of  the  thirst  of  himself  or  animals,  and  for  agrioaltnral 
purposes.  We  can  see  no  reason  why,  if  the  common  law 
is  to  be  changed  by  the  considerations  above  named,  it 
shoold  not  be  changed  to  suit  the  wants  of  the  country  tmd 
in  acoordanoe  with  the  principles  of  equity.  We  hold^  how- 
ever, that  a  law  that  is  a  part  of  a  system  of  laws  which 
our  l^islative  assembly  hare  adopted  cannot  be  annulled 
or  varied  by  a  court,  through  any  such  considerations. 

In  the  second  place  the  common-taw,  upon  the  sabject'  of 
riparian  proprietors,  is  of  a  general  nature. 

In  the  third  place,  has  this  law  been  repealed  or  modified 
by  the  act  of  the  legislative  asBembly  or  by  act  of  congress ! 

Tbe  congress  of  the  United  States,  by  an  act  approved  July 
20,  1866,  entitled  "  An  act  granting  the  right  of  way  to  ditch 
and  canal  owners  over  the  public  lands  and  for  other  pur* 
poses,"  provides  "  that  whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  raining,  agricultural,  manu- 
facturing or  other  purposes  have  vested  and  accrued,  and 
tbe  same  arp  recognized  and  acknowledged  by  the  local  cus- 
toms, laws,  and  the  decisions  of  the  courts,  the  possessora 
and  owners  of  such  vested  rights  shall  be  mainlined  and 
protected  in  the  same,  and  the  right  of  way  for  the  con- 
struction of  ditches  and  caufds  for  the  purposes  aforesaid, 
is  hereby  acknowledged  and  confirmed." 

If  the  right  to  the  waters  of  Prickly  Pear  creek  have 
accrued  to  and  become  vested  in  the  plaintiffs  by  priority 
of  possession,  and  the  right  to  the  same  has  been  acknowl- 
edged and  recognized  by  the  customs,  laws,  and  decisions  of 
the  courts  of  this  Territory,  then  there  is  no  doobt  but  that 
the  common-law  doctrine,  in  relation  to  the  rights  of  ripa- 
rian proprietors,  has  been  changed.  It  is  not  denied  in  the 
answer  bat  that  the  plaintiff's  have  appropriated  a  p<.irtion 
of  tbe  waters  of  tbe  said  creek.  The  plaintiffa  must  recover, 
if  at  all,  upon  their  right  of  appropriation.  They  have 
based  their  right  upon  this,  and  not  as  riparian  proprietors. 

Ever  since  the  settlement  of  this  Territory,  it  tuu  been  the 
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ecistom  of  those  who  settled  themselves  upon  any  portion 
of  the  public  domain,  and  devoted  any  'ptat  thereof  to  the 
purposes  of  agriculture,  to  dig  ditches,  and  turn  out  the^ 
waters  of  some  stream  to  be  used  to  irrigate  the  same.  This 
right  has  been  generally  recognized  by  our  people.  It  has 
been  universally  conceded  that  this  was  a  necessity  in  agri- 
cultural pursuits.  So  universal  has  been  this  usage  that  I 
do  not  suppose  there  haa  been  a  parcel  of  land  to  the  extent 
of  one  acre  cultivated  within  the  bounds  of  this  Territory 
that  has  not  been  irrigated  by  water  diverted  from  some 
running  stream.  Both  plaintiffs  and  defendants  recognize 
this  custom  and  the  necessity  of  the  same.  Both  are 
diverting  water  from  the  Prickly  Pear  creek  for  this  pur- 
pose. If  a  practice  so  universal,  and  which  has  so  long  pre- 
vailed, does  not  establish  a  custom,  it  would  be  most  difficult 
to  do  so.  There  have  been  but  few  disputes  up  to  this  time- 
upon  the  subject  of  the  use  of  water  for  the  purposes  of 
irrigation,  and  in  not  one  of  these,  as  tsLr  as  we  are  informed, 
has  the  right  to  devote  water  to  such  a  use  been  denied.  It 
may  safely  be  asserted  the  right  to  appropriate  water  for 
the  purposes  of  agriculture  have  been  recognized  and 
acknowledged  by  the  customs  of  this  Territory. 

In  the  second  place,  has  this  right  been  acknowledged 
and  recognized  by  law  t  The  first  legislative  assembly  of 
this  Territory  passed  an  act  upon  the  subject  of  irrigation* 
The  first  section  of  that  act  is  as  follows : 

''That  all  persons  who  claim,  own  or  hold  a  possessory 
right  or  title  to  any  land  or  parcel  of  land  within  the  bound- 
ary of  Montana  Territory,  as  defined  in  the  organic  act  of 
this  Territory,  when  those  claims  are  in  the  banks,  margin 
or  neighborhood  of  any  stream  of  water,  creek  or  river,  shall 
be  entitled  to  the  use  of  the  water  of  said  stream,  creek  or 
river  for  the  purpose  of  irrigation,  and  making  said  claim 
available  to  the  full  extent  of  the  aoU  for  agricultural 
purposes." 

The  second  section  provides  for  the  right  of  way  for  the 
construction  of  ditches,  for  the  purpose  of  taking  water  out 
of  a  stream,  creek  or  river  for  the  purposes  of  irrigation. 
See  Bannack  Stat.  367,  §§  1,  2. 
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This  statnte  was  in  fbroe  at  the  time  the  plaintiffii  made 
their  appiDprialioii  of  water,  and  at  the  time  the  act  of  con- 
gress above  referred  to  became  a  law.  This  statute,  as  fiir  aft 
it  coold,  eatabllEhed  and  recognized  the  right  of  appropria- 
tion of  water  for  agrlcaltaral  parposes.  Of  conrse  it  oould 
not  establish  this  right  as  against  the  general  government, 
or  any  person  olaiming  thereunder.  Bnt  as  against  any 
other  parties  the  plaintiffs  wonld  have  the  right  to  the  nee 
of  any  water  appropriated  for  that  porpose  if  they  are  prior 
appropriators.  As  far  as  t^  l^sl^ative  assembly  of  Mon- 
tana had  the  power,  they  repealed  the  common-law  doctrine 
in  regard  to  riparian  proprietors.  If  it  is  claimed  that  thift 
statute  does  not  rec(^jkize  the  doctrine  of  '<  prior  in  time, 
prior  in  right,"  the  answer  to  this  is,  that  when  the  law  gives 
a  man  the  right  to  divert  water  from  a  str^m  to  irrigate  his 
land  to  the  fall  extent  of  the  soil  thereof,  and  in  pursuance- 
of  this  law  he  goes  and  digs  a  ditch,  or  constraots  machinery 
for  the  purpose  of  taking  water  from  a  stream  for  this  pur- 
pose aA  great  expense,  the  principles  of  equity  come  in  and 
say  that  do  other  man  can  come  in  and  divert  this  water 
away  from  him.  That  he  ia  prior  in  time  in  availing  him- 
self of  the  benefits  of  such  a  statute,  and  his  rights  are 
prior  to  any  subsequent  appropriator.  It  is  claimed  by  the 
respondents,  and  it  would  appear  was  held  by  the  court 
below,  that  this  statute  had  been  decided  to  be  void  as  in 
conflict  with  the  oi^nic  act  of  this  Territory.  The  decis 
ion  referred  to  did  not  hold  that  the  whole  of  this  statute 
was  void,  bat  only  a  portion  of  it.  The  statute  conferred 
upon  certain  officers,  called  commissioners,  the  right  to  appoi^ 
tion  the  water  of  any  creek  "  having  reference  to  the  le^l 
righto  of  the  parties,"  This  court  held  that  this  conferred 
upon  these  commissioners  the  power  to  determine  what 
were  the  legal  rights  of  the  parties,  that  this  was  a  judicial 
power,  and  that  the  judicial  power  of  this  Territ<^  was 
vested  in  certain  courts  by  the  organic  act,  and  that  our 
legislative  assembly  had  no  authority  to  confear  any  portion 
of  it  upon  the  commisdoners  provided  for  in  that  act.  The 
declaring  of  certain  provisionB  of  a  statoto  tcM  will  not 
Vol.  L— 83 
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certainly  have  the  effect  of  declaring  all  of  the  proyisioiiB 
of  a  statute  a  nallity.  One  part  of  a  statute  may  be  good 
and  one  part  bad.  We  can  see  no  reason  for  holding  any 
other  portions  of  that  statute  void  at  this  time  than  were 
declared  such  by  the  decision  referred  to.  It  was  a  right- 
ful subject  of  legislation  to  repeal  or  modify  the  doctrine 
of  riparian  proprietors  in  this  Territory  so  far  as  the  same 
affected  the  possessory  rights  to  the  soil  thereof.  The  fiict 
that  this  law  was  subsequently  repealed  does  not  affect  the 
decision  in  this  case.  T^e  rights  of  the  plaintiff  had  become 
vested  and  had  accrued  before  that  repeal.  The  repeal  of 
a  statute  will  not  destroy  vested  rights.  Another  act  recog- 
nizing the  same  right  was  enacted  in  its  place.  I  hold,  then, 
that  the  law  of  this  Territory  did  recognize  and  acknowl- 
edge the  right  to  the  use  of  water  for  the  purposes  of  irriga- 
tion, and  that  it  recognized  it  in  the  prior  appropriator,  to 
the  extent  his  soil  could  be  devoted  to  agriculture  and  no 
further. 

Thirdly,  has  this  right  been  recognized  and  acknowledged 
by  the  decisions  of  the  courts  ? 

In  California  the  courts  have  sustained  the  rights  to  appro- 
priate water  for  mining  purposes.  The  courts  of  this  Ter- 
ritory have  followed  and  repeatedly  approved  of  those 
decisions.  The  legal  grounds  for  sustaining  such  a  right 
have  been  based  upon  the  view  that  the  unsurveyed  lands 
of  the  United  States,  upon  which  any  community  settles, 
must  be  treated  as  belonging  to  no  one.  Hence,  the  one  who 
first  appropriates  any  portion  thereof,  or  incident  th^^to 
belonging,  for  a  beneficial  purpose,  would  become  the  owner 
thereof  until  the  general  government,  or  some  one  claiming 
thereunder,  should  assert  title  to  the  same.  The  right  of 
the  first  appropriator  to  unowned  property  has  always  been 
recognized  and  protected  by  the  common  law.  Of  course 
this  right  can  be  regulated  by  law.  The  California  decisions 
hold  that  there  is  no  difference  between  the  appropriation 
of  water  for  mining  and  milling  purposes.  Ortman  et  al.  v. 
Dixon  et  aZ.^  13  Cal.  83 ;  McDonald  <ft  BUtckhurn  v.  The 
Bear  River  and  Auburn  Water  &  Mining  Company^  id,  3Sa 
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Id  HiiB  case  the  cunrt  hold  the  following  langaage  :  ''  We 
hare  held  that  there  is  no  difference  iq  respect  to  this  nse, 
or  rather  parpose  to  which  the  water  ia  to  be  applied,  at 
least,  that  an  appropriation  for  the  use  of  a  milt  |taadfi  on 
the  same  footing  as  an  appropriation  for  the  use  of  mines." 

We  would  be  justified  in  the  inference  from  this  language 
that  that  court  did  not  make  any  difference  in  the  use  or 
parpose  for  which  water  was  appropriated,  if  the  use  wals 
a  ben^cial  one. 

The  courts  of  this  Territory,  and  of  California,  have  sus- 
tained the  right  to  appropriate  agricoltural  land  for  agricul- 
tural purposes  upon  the  unsurreyed  public  domain.  The 
water  that  Hows  over  land  is  but  an  incident  to  it.  There 
are  do  grounds  upon  which  a  court  could  sustain  the  right 
to  appropriate  laud  that  would  not  apply  to  the  right  to 
appropriate  the  water  flowing  over  iand^  an  incident  to  the 
land  itself.  To  give  the  one  right  and  deny  the  other,  would 
be  the  granting  of  the  right  to  a  party  to  appropriate  every 
vestige  of  a  piece  of  property  and  deiiy  him  the  right  to 
appropriate  a  small  portion  thereof.  The  right  to  appro- 
priate water  for  mining  or  milling  purposes,  reatiug  iu  this 
country  before  the  act  of  congress  above  referred  to,  upon  the 
grounds  that  no  one  owns  the  property,  and  that  the  appro- 
priation is  for  a  beuehcial  purpose,  establishes  a  principle 
that  ceri&iuly  ought  to  allow  the  appropriation  of  water  for 
the  purposes  of  irrigation.  Iu  this  latter  case  no  one,  it 
would  be  presumed,  owned  the  water,  and  the  appropriation 
would  be  for  a  beneflciat  use. 

Whenever  a  legal  rule  is  once  established  by  legal  decisions, 
it  controls  all  eases  which  come  within  the  reason  of  the 
rule.  "  Ac^udged  cases  become  precedents  for  future  cases 
resting  upoa  analogous  facts  and  brought  with  the  same 
reason."     1  Kent's  Com.  537. 

"  Ubi  eadem  rcUio  ibi  idem  Jits"  is  a  familiar  legal 
maxim,  one  which  courts  of  law  have  long  acted  upon  in 
arriving  at  legal  determinations. 

Broom,  in  his  work  on  Ijegal  Maxims,  page  131,  shows 
how  a  decision  in  relation  to  the  alteration  of  a  deed  or  bond 
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was  declared  to  be  aathority  in  the  alteration  of  a  bill  of 
exchange  and  a  promissory  note,  because  the  reason  of  the 
role  established  in  the  former  cases  was  applicable  to  the 
latter,  aq^  finally  the  decisions  in  these  were  hdd  to  be 
aathority  in  the  case  of  the  alteration  of  a  guaranty  for  the 
same  reason. 

^ '  The  law  consists  not  in  particular  instances  aad  pre- 
cedents, but  in  the  reason  of  the  law,  for  reason  is  the  life  of 
the  law."     Broom's  Legal  Maxims,  ISO. 

The  reason  of  the  rule  that  allows  parties  to  appropriate 
water  for  mining  or  milling  purposes  being  such  that  it 
would  fully  sanction  the  appropriation  of  water  for  the  pur- 
poses of  agriculture,  and  there  being  no  reason  why  the 
courts  should  sustain  the  right  to  appropriate  land  and 
deny  the  right  to  appropriate  water,  a  mere  incident  to  land, 
for  the  purposes  of  irrigation,  I  think  we  can  safely  say 
that  the  appropriation  of  water  for  that  purpose  has  been 
acknowledged  and  recognized  by  the  decisions  of  the  courts. 
To  hold  otherwise/because  no  decision  had  been  made  in 
this  Territory  maintaining  the  right  to  appropriate  water  for 
this  identical  purpose,  would  be  ^'sticking  in  the  baik" 
and  ignoring  the  spirit  of  the  law,  and  disregarding  the 
maxim  of  which  our  common-law  jurisprudence  has  been  so 
boastful,  that  reason  is  the  soul  of  the  common  law. 

The  right  to  appropriate  water  for  the  purposes  oT  irriga- 
tion having,  in  our  opinion,  been  acknowledged  and  recog 
nized  by  the  customs,  laws  and  decisions  of  the  courts  of 
this  Territory,  the  law  of  congress  comes  in  and  says  that 
whenever,  by  priority  of  possession,  the  right  to  the  use  of 
water  for  this  purpose  ^' hare  vested  and  accrued,"  "the 
possessors  and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same." 

This  is  in  eflEect  a  grant  to  such  parties  of  this  right  It 
appears  from  the  statement  of  the  evidence  in  this  case,  that 
all  of  the  parties  to  this  action  now  own  the  government 
title  to  their  lands.  But  this  will  not  vary  the  rule  above 
established  in  this  case.  Whatever  rights  the  parties  had  in 
relation  to  the  waters  of  the  Prickly  Pear  creek,  vested 
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before  any  of  these  parties  acquired  their  rights  to  the  lamA 
tmder  the  general  goTernment  This  decision,  it  will  be 
Tinderstood,  does  not  go  to  the  extent  of  allowing  parties  to 
appropriate  and  divert  water  so  as  to  prevent  the  same  from 
flowing  or«r  land  to  which  a  party  lubd  obtained  the  gov- 
ernment title  after  the  acqaisition  of  this  title.  If  no  one 
before  the  pre-emption  and  entry  of  land  by  a  party  has 
acqaired  the  right  to  divert  the  waters  of  a  stream,  then  the 
patent  from  the  general  government  'conveys  the  water  aa 
an  incident  to  the  soil  over  which  it  flows.  If  it  has  been 
appropriated  before  the  time  when  the  patent  takes  effect, 
it  does  not.  ^ 

It  is  claimed,  however,  that  this  act  of  congress  was  only 
to  affect  settlers  upon  the  pnblio  domain  as  long  as  it 
remained  unsurveyed  and  was  not  open  for  pre-emption  and 
■entry.  There  is  no  reservation  of  this  kind  in  the  act  itself. 
And  to  show  that  this  was  not  the  intention  of  congress  we 
have  an  amendment  to  that  act,  approved  Jnly  9,  1870.  A 
part  of  the  seventeenth  section  of  this  amendatory  act  is  as 
follows : 

"  And  be  it  farther  enacted.  That  none  of  the  rights  con- 
ferred by  sections  5.  8  and  9  of  the  act  to  which  this  act  is 
amendatory  shall  be  abn^ted  by  this  act,  and  the  same 
are  hereby  extended  to  all  public  lands  affected  by  this  act, 
and  all  patents  granted  or  pre-emption  or  homesteads 
allowed,  shall  be  subject  to  any  vested  and  accrued  water 
righ&  or  rights  to  ditches  and  reservoirs  nsed  in  connection 
with  such  water  rights  as  may  have  been  acquired  under  or 
recognized  by  the  ninth  section  of  the  act  of  which  this  is 
amendatory." 

This  part  of  that  section  clearly  demonstrates  that  con- 
gress did  not  and  does,  not  intend  that  the  rights  granted  by 
section  9  of  the  previona  act  should  be  confined  to  the  nnsnr- 
veyed  public  domain.  This  amendatory,  or  rather  con- 
firmatory, section  only  declares  what  the  courts  would  have 
been  compelled  to  hold  was  the  legal  effect  of  section  9  of 
the  previous  act.  A  grant  of  a  right  cannot  be  divested  by 
a  subsequent  grant.     Tlie  words  used  in  section  9  were,  as 
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we  hare  said,  in  effect  a  grant.  A  grant  made  by  law  is  m 
effectual  as  a  grant  made  by  deed  or  patent.  And  a  subse- 
quent grant  of  land  would  be  subject  to  any  previous  grant 
of  a  water  right.  After  a  full  consideration  we  are  impelled 
to  the  conclusion  that  the  right  to  appropriate  water  for  the 
purposes  of  irrigation  in  this  Territory  stands  upon  as  good, 
if  not  a  better,  footing  as  the  right  to  appropriate  water  for 
mining  purposes.  This  right  has  been  and  is  subject  to  be 
regulated  by  law.  And  that  the  doctrine  in  relation  to  ripa- 
rian proprietors  has  been  abrogated  to  a  considerable  extent 
Before  the  government  title  to  land,  over  which  water  flowsy 
has  been  acquired  by  a  private  person,  ^uch  water  may  be 
appropriated  and  diverted  in  accordance  with  legal  provis- 
ions. Afterward  it  cannot,  and  the  doctrine  of  riparian 
proprietors  would  prevail  as  to  it 

The  case  of  Vanside  v.  Haines^  7  Nevada,  cited  in  this 
case,  is  not  in  point.  In  that  case  the  government  had  parted 
with  the  title  to  the  soil  over  which  the  water  flowed  before 
the  act  of  congress  of  July  26, 1866,  above  referred  to.  The 
patent  to  Haines  of  the  soil  before  the  passage  of  that  over 
which  the  water  flowed  carried  with  it  the  water  as  an  inci- 
dent thereto,  and  after  the  government  had  parted  with  this 
incident  to  the  soil  it  could  not  grant  it  to  any  one  else. 
I  certainly  agree  with  the  opinion  of  the  court  in  that  case. 

Having  arrived  at  the  legal  rules  by  which  we  will  be 
governed  in  relation  to  the  appropriation  of  water  for  the 
purpose  of  irrigation,  we  come  now  to  the  consideration  of 
whether  under  the  issues  presented  in  this  case  and  the 
fact's  found  by  the  court  any  riglits  of  the  plaintiffs  have 
been  infringed  so  as  to  entitle  them  to  the  injunction  prayed 
for  in  their  complaint. 

The  ])laiu tiffs  aver  in  their  complaint  that  during  the 
years  1865,  1866  and  1867  they  appropriated  all  of  the 
waters  of  Prickly  Pear  creek  for  the  purposes  of  irrigation. 
That  all  of  the  waters  of  said  creek  are  necessary  to  irrigate 
their  lands,  which  they  aver  they  located  during  the  same 
years  they  appropriated  the  water,  and  that  the  said  lands 
are  upon  and  contiguous  to  the  said  creek.     That  all  of  the 
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raters  of  said  oreek  are  necessary  to  irrigate  their  land, 
nd  was  used  by  them  for  that  purpose,  and  without  it  they 
ronld  be  unable  to  produce  any  crop,  and  aver  that  the  de- 
jndants  have  diverted  aad  need  the  water  of  said  creek 
ppropriated  by  them,  and  continne  and  threaten  to  oon- 
inne  to  do  so. 

The  defendants  deny  that  the  plaintiffs  appropriated  all 
if  the  waters  of  Prickly  Pear  creek.  Deny  that  all  of  the 
raters  of  said  creek  are  necessary  to  irrigate  the  land  of 
he  plaintiffs,  and  deny  that  they  have  diverted  more  than 
Ive  hundred  inches  of  the  water  of  sidd  creek,  and  aver 
hat  their  appropriation  of  the  same  was  prior  to  any  appro- 
>riation  of  the  plaintiffs  thereof.  There  are  other  issues 
ireaented  in  the  pleadings.  These  are  enough,  however,  for 
he  purpose  of  determining  the  points  presented. 

The  court  refused  to  grant  the  injunction  prayed  Pot  by 
plaintiffs  and  gave  the  defendants  judgment  for  costs. 

The  plaintiff  moved  for  i  new  trial,  and  as  grounds  there- 
'or  assigned  the  following  list  of  errors  : 

1,  The  court  erred  in  refusing  to  grant  the  plaintiflfe  the 
njnnotion  prayed  for  in  their  complaint. 

3.  The  court  erred  in  ordering  judgment  to  be  in  fiivor  of 
lefendants  and  against  the  plaintifis. 

8.  The  couri  erred  in  its  finding  of  fact 

4.  The  court  erred  in  its  conclusions  of  law. 

5.  That  the  findings  of  both  law  and  foct  are  against  the 
ividence. 

There  are  no  other  specifications  of  error  In  the  record 
ihan  the  above.  This  assignment  of  errors  is  so  general 
:hat,  as  has  been  frequently  held  by  this  coort,  they  cannot 
se  considered.  This  court,  in  this  particular,  has  followed 
ihose  of  California.  See  Bitttim  v.  Seed,  26  Cal.  483  ;  Part- 
•idge  v.  San  FVaricisco,  27  id.  416 ;  FHtch  v.  Bwnch,  8C 
d.  208. 

The  assignment  c^  error  ahoald  point  oat  vTherein  the 
ixroT  was  committed.  Upon  that  distinct  point,  our  prao- 
Lice  act  provides:  "When  the  notice  designates  as  tlie 
ground  npon  which  the  motion  will  be  made,  the  insuffi- 
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cieucy  of  the  evidence  to  justify  the  verdict,  or  other  decis- 
ion, the  statement  shall  specify  the  paprticalars  in  which 
such  evidence  is  alleged  to  be  insufficient." 

In  this  case  there  was  no  verdict,  the  cause  being  a  chaa 
eery  one  and  no  findings  of  fact  by  the  court.  When  the 
court  fails  to  file  any  findings,  the  presumption  of  law  is 
that  the  court  found  every  material  issue  in  the  case  against 
the  losing  party  and  in  &vor  of  the  party  that  was  success 
ful.  The  opinion  of  the  court  cannot  be  treated  as  a  find- 
ing of  facts.  It  is  not  what  is  contemplated  by  the  statutes 
of  this  Territory  as  a  finding  of  facts.  Our  statute  upon 
this  subject  is  the  same  as  that  of  California.  The  courts 
-of  that  State  have  held  that  it  cannot  be  treated  as  such. 
See  Hidden  v.  Jordan^  28  Cal.  305 ;  McClory  v.  McCUry^ 
38  id.  575. 

The  statement  does  not  specify  the  particulars  in  which 
the  evidence  is  insufficient  to  support  any  of  the  findings  of 
fact  which  the  law  presumes  ^ere  found.  Treating  the 
opinion  of  the  district  court  as  a  ^finding  of  foots,  and  the 
statement  does  not  specify  the  particulars  in  which  any 
thing  expressed  therein  which  could  be  conridered  as  a  find- 
ing of  fact,  is  unsupported  by  the  evidence.  Under  our 
statute,  then,  the  statement  must  be  disregarded.  Laws  of 
1867,  p.  172,  §  195. 

Although  there  may  in  fact  have  been  errors  in  the  find- 
ings of  facts,  which  this  court  will  presume  were  found  by 
the  court  below,  we  have  no  means  x)f  reviewing  them. 

The  material  issues  having  been  found  against  the  plain- 
tiffs and  in  favor  of  the  defendants,  there  certainly  was  no 
«rror  in  law  for  the  court  to  refuse  to  grant  the  iigunction 
asked  for  by  the  plaintifi!s,  unless  the  defendants  in  thdr 
answer  raised  no  material  issue  which  it  was  necessary  for 
the  plaintiffs  to  establish  in  order  to  entitie  them  to  recover. 
No  such  claim  is  made  by  the  appellants.  This  court  will 
not  reverse  a  cause  because  it  holds  that  the  reasons  a  court 
may  have  given  for  his  decision  wece  erroneous. 

Judgmerd  affirTnta^  with  costs. 

Wade,  0.  J.    I  concur  with  Justice  Knowles,  that  the 
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jadgtiieat  of  the  court  below  ehonld  be  affirmed,  with 
;o8t8,  bat  being  unable  to  agree  with  him  as  to  some  of  the 
loctrines  eaaDclated  in  his  opinion  herein,  and  the  ques- 
[.ions  involved  in  this  case  being  of  absorbing  and  general 
interest,  I  feel  justified  in  stating  my  views  thereon. 

Both  the  plaintifF^  and  defendants  have  acquired  title 
from  the  government  to  the  lands  they  possess.  They  are 
llhe  absolute  owners  thereof.  The  plaintiff'  farms  are  situ- 
ate on,  contigaons  to  and  in  the  neigborhood  of  the  Prickly 
Pear  stream,  below  the  farms  of  the  defendants.  The  de- 
rendants'  &nuB  are  situate  on  and  contiguous  to  said  stream, 
md  above  those  of  the  plaintiflFs.  The  plaintiffs  located  their 
brma  in  1865,  1866  and  1867,  and  claim  to  have  appro- 
priated all  the  waters  of  said  Prickly  Pear  stream.  The 
farms  of  defeudants  were  located  subsequently  to  those  of 
plaintiffs,  and  their  appropriation  of  water  for  the  purpose 
of  irrigating  their  said  farms  was  subsequent  to  that  of  the 
plaintiffs.  The  plaintiffs  claim  all  the  waters  of  the  stream 
by  virtue  of  their  said  appropriation,  and  bring  this  action 
to  restrain  the  defendants. 

It  is  claimed  that  the  local  customs,  laws  and  decisions 
of  the  courts  of  this  Territory  authorized  the  plaintiffs  to 
hold  said  waters  by  virtue  of  their  prior  appropriation  ;  and 
also  that  the  law  of  congress  of  July  36,  1866,  quoted  in 
the  foregoing  opinion,  establishes  plaintiffs'  right. 

It  will  be  observed  that  three  things  must  concur  before 
this  act  of  congress  can,  in  any  manner,  affect  the  rights  of 
the  parties  here,  if  it  is  at  all  applicable  to  the  qnestions 
Eirt  issue. 

First.  The  plaintiffs'  right  to  appropriate  such  waters 
must  be  recognized  and  acknowledged,  by  the  local  eustoToa 
of  the  Territory. 

Second.  This  right  must  be  established  by  the  lawe  of  the 
Ferritory ;  and 

Third.  It  must  be  acknowledged  and  recognized  by  the 
lecisions  of  the  courts. 

Under  and  .by  virtue  of  this  law  of  congress,  it  is  not 
enough  to  say  that  this  right  of  appropriation  is  established 
Vol.  I.— 84 
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by  the  local  custom^  nor  is  it  sufficient  that  the  law  author- 
izes it,  or  that  the  decisions  of  the  courts  pphold  it,  but  all 
three  of  these  requisites  must  concur  and  affirmatively  exist 
to  establish  this  right. 

There  is  no  proof  whatever  in  the  ctee  tending  to  show 
the  existence  of  any  peculiar  local  custom  or  usage  within 
the  district  where  these  lands  are  located  authorizing  the 
appropriation  of  said  waters  by  the  plaintiffs.  And  to  say 
there  is  such  custom,  we  must  do  so  in  the  absence  of  any 
proof  to  establish  the  fact,  and,  as  I  believe,  when  the  fact 
^  itself  does  not  exist. 

What  is  a  custom,  and  how  does  it  become  a  part  of  the 
law?  In  the  first  place  it  must  be  certain*  It  must  be 
•clearly  defined  and  unmistakable.  It  must  be  free  from 
doubt.  And  it  must  be  recisondble.  It  must  not  be  incon- 
sistent with  itself.  Customs  cannot  make  a  contradictory 
I  or  unreasonable  law.    It  must  be  corvtinuous.    It  must  have 

existed  uninterruptedly  for  a  long  period  of  time.  Every 
custom  varying  the  general  law  presumes  a  grant  at  its  in- 
ception. To  establish  a  local  custom  derogating  from  the 
general  law,  it  is  not  enough  to  prove  that  the  act  has  been 
i  frequently  done;  it  must  be  shown   to  be  30  generally 

known  and  recognized  that  a  fair  presumption  arises,  that 
the  parties  entered  into  their  contract  with  a  silent  refer 
ence  to  it. 

A  custom  is  only  obligatory  upon  the  parties  when-  the 
law  does  not  provide  for  the  case.  A  local  custom,  opposed 
to  the  provisions  of  a  statute,  is  not  binding.  This  is  the 
general  law  upon  the  subject  of  customs,  and  there  is 
nothing  in  the  case  to  intimate  that  the  local  usages  and 
rules  of  the  district  where  this  controversy  arose  have,  in 
any  manner,  varied  or  changed  the  general  doctrine  upon 
the  subject  of  customs.  So  we  are  compelled  to  resort  to 
the  general  law  in  order  to  ascertain  what  a  custom  is. 

This  Territory  was  organized  in  1864,  and  hardly  a  set- 
I  tlement  in  it  is  eight  years'  old,  and  the  notion  that  a  cus- 

tom can  grow  up  in  that  short  period,  and  become  a  part 
of  the  established  law  of  the  land,  it  seems  {o  me  violates 
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every  rule  applicable  to  customs.  It  is  certain  enough  that 
men  have  taken  np  and  claimed  to  appropriate  the  waters 
of  the  Btreams  of  this  Territory,  bat  ever  since  the  settle- 
ment of  the  Territory,  the  question  as  to  the  right  to  do 
thiB  has  been  in  constant  litigation,  and  the  right  has  not 
been  established  or  acquiesced  in. 

Let  UB  inquire  how  this  doctrine,  that  prior  appropriation 
of  water  carried  with  it  priorty  of  right,  first  made  its 
appearance. 

When  the  mineral  lands  of  California  were  discovered, 
people  flocked  there  by  thousands.  The  lands  they  entered 
upon  belonged  to  the  government  and  were  unsarveyed. 
Th«y  were  simple  trespassers  upon  the  public  domain,  and 
the  courts  of  California  held,  for  the  Teason  that  iSiey  were 
trespassers  and  had  no  rights  upon  the  grounds  they  were 
occupying,  that  the  first  trespasser  who  took  up  and  appro- 
priated wat«r  could  hold  it  against  a  second  trespasser. 
This  was  a  correct  holding  under  the  peculiar  situation, 
and  the  peculiar  circnmatances  of  the  case,  but  this  doc 
trine  grew  out  of  these  peculiar  and  anomalous  circum- 
stances, and  had  its  foundation  in  the  fact  that  the  occupiers 
of  these  mineral  lauds  were  trespassers.  This  doctrine 
was  never  applied  to  agricultural  lands  iu  California,  for 
the  whole  reason  thereof  falls  to  the  ground  when  the 
government  cornea  to  part  with  its  title,  and  sells  its  lands 
to  actual  purchasers. 

And  because  this*  principle  of  "prior  in  time,  prior  in 
right "  became  thus  established  in  California,  as  applied  to 
mineral  lands  of  the  public  domain,  an  effort  has  been 
made  in  this  Territory  to*  apply  the  same  doctrine  to 
^ricultural  or  farming  lands,  bpt  the  principle  has  never 
been  acquiesced  in  by  the  people,  and  is  now  in  litigation  all 
over  the  Territory.  And  it  seems  to  rae  perfectly  clear  that 
the  reason  for  the  doctrine  as  applied  to  trespassers  upon 
the  public  domain,  utterly  "fails  when  applied  to  actual 
purchasers  from  the  government  of  agricultural  lands. 

So  we  say  the  principle  of  "prior  in  time,  prior  in  right," 
as  applied  to  the  appropriation  of  water  for  the  purposes  of 
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irrigation,  is  not  an  established  custom  of  the  conntry. 
This  alone  would  make  inoperatire  the  act  of  congress  of 
July  36,  1866.  But  let  us  inquire  if  this  principle  is  estab- 
lished by  the  statutes  of  the  Territory. 

It  is  claipaed  by  the  act  of  the  Territorial  l^slature  of 
January  11,  1866,  that  priority  of  appropriation  carries 
with  it  priority  of  right,  and  two  sections  of  said  act  are 
quoted  in  the  opinion  of  Justice  Knowles,  to  establish  this 
view  of  the  statute.  We  submit  that  in  the  construction  of 
this  statute  it  must  be  taken  as  a  whole,  and  we  have  the 
right,  and  it  is  our  duty,  to  look  at  the  whole  statute  in 
order  to  arrive  at  the  intention  of  the  legislature.  And 
looking  at  the  whole  statute,  we  say  most  unhesitatingly, 
that  the  whole  purpose  of  the  statute  was  to  utterly  abolish 
and  annihilate  the  doctrine  of  prior  appropriation,  and  to 
establish  an  equal  distribution  of  the  waters  of  any  given 
stream  in  the  agricultural  districts  of  the  Territory. 

The  fourth  section  of  said  act  provides:  '^ That  in  case 
the  volume  of  water  in  said  stream  or  river  shall  not  be  suf- 
ficient to  supply  the  continued  wants  of  the  entire  country 
through  which  it  passes,  then  the  nearest  justice  of  thu 
peace  shall  appoint  three  commissioners  as  hereinafter  pro  - 
vided,  whose  duty  it  shall  be  to  apportion  in  a  jVfSt  and 
equitable  proportion  a  certain  amount  of  said  water  upon 
certain  alternate  weekly  days  to  different  locators,  as  they 
may  in  their  judgment  think  best,  for  the  interest  qf  cM  the 
parties  ccmcernedy  and  with  due  r^ard'  to  the  legal  rights 
of  all." 

If  this  section  of  the  law  does  not  mean  that  there  sh&U 
be  an  equal  distribution  of  the'  waters  of  a  stream  among 
all  the  parties  concerned  in  such  water,  without  any  regard 
whatever  to  the  date  of  location  or  appropriation,  then  we 
are  utterly  unable  to  comprehend  the  language  used.  It 
provides  that  the  commissioners  shall  apportion  the  waters 
of  the  stream  in  a  just  and  eqiutable  manner  among  all  the 
parties  along  the  stream.  Suppose  one  man  had  appro> 
priated  all  the  waters  of  a  str^im,  and  twenty  other  men 
lower  down  had   and  owned  farms  through  which  the 
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stream  ran,  can  it  be  doubted  that  under  this  statute  the 
commissioners  would  have  been  compelled  to  apportion  the 
waters  of  the  stream  among  the  riparian  owners  equally  1 
It  seems  to  me  the  question  does  not  admit  of  a  doubt 

Then  the  doctrine  contended  for  is  not  established  by  the 
Territorial  statute  of  1865,  and  again,  does  the  law  of  con- 
gress of  July  26,  1866)  become  inoperative  i 

It  is  not  claimed  that  the  decision  of  any  court,  either  in 
this  Territory  or  California,  has  pretended  to  establish  the 
doctrine  of  prior  appropriation  as  here  sought  to  be  applied 
to  agricultural  lands. 

Then  there  being  no  local  custom,  no  local  or  statute  law, 
and  no  decision  of  any  court  establishing  the  principle  con- 
tended for,  it  is  evident  enough  that  no  one  can  acquire  any 
vested  rights  under  and  l]|y  virtue  of  the  act  of  congress  of 
July  26,  1866,  for  this  act  only  claims  to  authorize  and  per- 
mit what  is  already  established  by  the  local  customs,  laws 
and  decisions  of  courts. 

Then  how  are  the  rights  of  these  parties  to  be  setUed  and 
determined  ?  The  act  of  the  legislature  of  January  11, 1866, 
having  been  declared  void  by  the  supreme  court  and  subse- 
quently repealed  by  the  legislature,  and  the  act  of  congress 
of  July  26, 1866,  not  applying  to  the  case  in  any  respect,  we 
are  necessarily  compelled  to  look  to  the  common  law  to 
settle  the  questions  at  issue.  The  common  law  is  in  force  in 
this  Territory,  when  not  in  conflict  with  the  statute  laws.  In 
the  Bannack  statute,  p.  866,  it  is  enacted  : 

^^  That  the  common  law  of  England,  so  far  as  the  same  is 
applicable  and  of  a  general  nature  and  not  in  conflict  with 
the  special  enactments  of  this  Territory,  shall  be  the  law 
and  rule  of  decision,  and  shall  be  considered  as  of  f uU  force 
until  repealed  by  l^slative  authority." 

We  therefore  have  now  arrived  at  a  point  in  this  investi- 
gation where  we  are  authorized  and  required  to  go  into  an 
examination  of  the  rights  of  riparian  owners  as  at  common 
law,  and  also  to  the  applicability  of  that  law  to  the  wants, 
needs,  circumstances  and  conditions  surrounding  the  people 
of  this  mountain  and  mineral  region ;  and  it  would  not  be 
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ansafe  to  say,  that  the  common  law,  so  sacred  to  eveiy 
lawyer  and  jurist^  and  formed  as  it  was  from  the  customs, 
usages,  habits  and  thoughts  of  a  people  of  a  di&erent  climate 
from  our  own,  where  the  rains  caused  an  abundance  of 
moisture  for  farming  and  agricultural  purposes,  and  the 
annual  crops  were  produced  and  perfected  without  the  sdd 
of  Irrigation,  cannot  be  followed  in  its  strictness  and  its 
technicality  in  a  country  where  the  physical  conditions 
and  the  nature  of  the  climate  renders  it  impossible.  But 
if  we  can  discover  the  reason  of  the  law,  and  the  principles 
upon  which  it  was  founded,  and  the  natural  wants  and 
requirements  of  the  people  for  whose  prosperity  and  benefit 
the  law  was  instituted  and  established,  we  have  then  a 
foundation  from  whence,  by  analogy  and  deduction,  we  can 
apply  the  principles  we  have  found  to  other  peoples,  sur- 
rounded by  other  and  diflferent  circumstances,  wants  and 
conditions.  And  so  the  principles. and  the  reason  of  the 
common  law  adapts  itself  to  every  climate,  and  to  the  physi- 
cal conditions  of  every  country,  as  dictated  by  the  natural 
wants  of  the  people  in  whose  behalf  the  law  ia  invoked. 

If  the  common  law  cannot  be  taken  as  authority  from 
whence  the  rights  of  these  parties  are  to  be  eliminated  and 
determined,  then  we  have  no  law  on  the  subject,  and  neither 
of  the  parties  here  have  any  definable  rights  in  the  premises. 
But  we  hold  that  the  common  law  is  applicable  to  the  case 
in  hand,  and  that  it  settles  and  determines  the  rights  of  the 
parties  to  this  litigation  justly  and  with  explicit  certainly. 
The  common  law  declares  that  a  stream  begins  at  its  source 
where  it  comes  to  the  surface,  and  the  owners  of  lands  adjoin- 
ing it  have  a  natural  right  to  the  use  of  the  water  from  its 
source  to  its  termination^ 

We  maintain  this  as  the  established  uniform  doctrine  of 
the  common  law :  that  a  water-course  is  essentially  a  part 
of  the  freehold  through  which  it  passes,  and  the  authorities 
abundantly  uphold  this  position.  We  will  cite  a  few  of 
them  : 

"  A  river  or  stream,  of  common  rights  belongs  to  the  pro- 
t>rietors  of  the  land  between  which  it  runs,  to  each  that  part 
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learest  the  land,  and  this  rule  iB  mainly  derived  from  the 
iact  that  the  riparian  proprietor  Is  the  owner  of  the  boU 
mder  the  water,  and  by  the  general  law  of  properi;7  becomes 
tntitled  as  of  right  to  all  accessories.  And  therefore  it  is 
hat  a  grant  of  land  oonveys  to  the  grantee  not  only  the 
ield  or  the  meadow,  but  all  growing  timber  or  water,  stand- 
Dg  or  being  therenpoQ,  and  thus  it  is  that  a  stream  of  water 
>ecomes  the  property  for  certain  nses  of  the  owner  of  the 
soil  over  which  it  passes.  It  has  therefore  been  held  that 
Jie  right  to  a  water-course  is  a  part  of  the  freehold  of  which 
JO  man  can  be  disseized  but  by  due  process  of  law."  Ang. 
m  Water-Courses. 

"The  owners  of  water-oour&es  are  denominated  by  the 
nvilians  HpaHan  proprietor i^  and  the  use  of  this  term  is 
low  fully  introduced  into  the  common  law.  The  soil  of  the 
aed  of  the  stream,  and  consequently  the  water,  may  be,  and 
nost  often  is,  divided  between  Uie  two  riparian  owners  ;  that 
s,  the  land  on  one  side  may  be  owned  by  one  person  alid- 
jn  the  opposite  aide  by  another ;  when  such  is  the  case,  eabh 
proprietor  owns  to  the  middle  of  the  stream.  There  is  but 
yna  difference  between  the  stream  running  through  a  man's 
land  and  one  which  runs  by  the  side  of  it ;  in  the  former 
Base  he  owns  the  whole  and  in  the  latter  but  half."  ^arr  v. 
Chiel,  20  Wend.  149. 

"  If  the  proprietor  of  a  large  tract  of  land  through  which 
&  stream  of  water  flows  sells  parcels  thereof  above  and  below 
him,  each  grantee  would  take  his  parcel  with  full  rigbt  to 
use  the  flowing  water  on  his  own  land,  subject  to  the  same 
rights  as  proprietors  above  him."    Ang.  on  Water-Courses. 

"  It  is  a  settled  principle  of  law,  that  owners  of  lands  on 
the  banks  of  fresh  water  rivers,  above  the  ebbing  and  flow- 
ing of  the  tide,  has  the  exclusive  right  of  Ashing  as  well  aa 
the  right  of  property  opposite  their  respective  lauds,  ad 
flZum  mtidium  acqttis.  And,  when  the  lands  on  each  side 
of  the  river  belonged  to  the  same  person,  he  had  the  exclu- 
sive right  of  fishing  in  the  whole  river,  so  far  as  bis  land 
extended  along  the  same."     3  Kent,  411. 

Land,  says  Lord  Coke  (4  Co.),  in  l^al  signifloatioD,  com- 
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prehendeth  any  grouad,  soil  or  earth  whatsoever,  as  mead- 
ows, pastures,  woo^s?  moors,  waters,  marshes,  frases  and 
heath.  Terra  est  narrhen  generalisHmum  et  comprehenMl 
omneB  species  terroe. 

^^  The  only  mode  by  whioh  a  right  of  property  in  a  water- 
course above  tide  water  oan  be  withheld  from  a  person  who 
receives  a  grant  of  the  land,  is  by  a  reservation  directly 
expressed  or  clearly  implied  to  such  effect.  If  the  intention 
of  the  grantor  is  not  to  convey  any  interest  in  the  water,  or 
any  portion  of  it,  he  can  exclude  it  by  the  insertion  in  the 
instrument  of  conveyance,  of  proper  words  for  the  purpose 
of  so  doing ;  but,  in  the  absence  of  such  words,  the  bed  and 
consequently  the  stream  itself  passes  by  the  conveyance." 
Ang.  on  Water-Courses. 

''The  uses  of  the  waters  of  private  streams  belong  to  the 
owners  of  the  land  over  which  they  flow.  They  are  as 
much  individual  property  as  the  stones  scattered  over  the 
soil."    10  Ohio,  297. 

"  A  right  to  a  stream  of  water  is  as  sacred  as  a  right  to  the 
soil  over  whioh  it  flows.  It  is  a  part  of  the  freehold  of  which 
no  man  can  be  disseized  but  by  the  lawful  judgment  of  his 
peers  or  by  due  process  of  law.*'  Oard/nerr.  YiUa^eof 
Newburg^  2  Johns.  Ch.  166. 

In  a  note  to  Ex  parjte  Jennings^  6  Cow.  643,  it  is  held : 
'^The  general  distinction,  deemed  of  so  much  excellence 
and  importance  by  the  learned  judges,  and  which  at  this 
day  no  lawyer  wiU  hazard  his  reputation  by  controvertiDg, 
is,  that  rivers  not  navigable,  that  is,  fresh  water  rivers  of 
what  kind  soever,  do  of  common  right  belong  to  the  owners 
of  the  soil  adjacent  to  the  extent  of  their  land  in  length ; 
but  that  rivers  where  the  tide  ebbs  and  flows  belong,  of 
common  right,  to  the  State ;  that  this  ownership  of  the 
citizen  is  of  the  whole  river,  viz. :  the  soil  and  the  water  of 
the  river." 

In  Wad9VMrth  v.  liUotsanj  Id  Conn.  872,  speaking  of 
water-courses,  the  court  say :  ^'  This  right  is  not  an  ease- 
ment or  appurtenance,  bat  it  is  inseparaby  annexed  to  the 
soil,  and  is  parcel  of  the  land  itself." 
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"  The  right  to  flowing  water  is  now  well  settled  to  be  a 
right  incident  to  property  in  the  land."  EUioUy.  Fitch^ 
burgJtailroad  Co.,  10  Cash.  193. 

In  Johnson  v.  Jordan,  2  Mete.  239,  speaking  of  flowing 
water,  the  coart  say :  "  It  is  ineeparablj  annexed  to  the 
soil  and  passes  with  it,  not  aa  an  easement,  nor  as  an 
appurtenanoe,  bnt  aa  parcel.  Use  does  not  create  it,  and 
disnae  oannot  deatroy  or  suspoid  it . "  la  Poffe  v.  WiUiams, 
3  Dev.  &  Bat.  66,  the  conrt  aay  :  "  The  common  right  here 
spoken  of  is  not  that  existing  in  all  men  in  respect  to  things 
piUtlici  Juris,  but  that  common  to  the  proprietors  of  the 
land  on  the  stream.  And  as  between  them  the  nse  to  which 
one  is  entitled  is  not  that  which  he  happens  to  get  before 
another,  bat  it  is  that  which,  by  reason  of  his  ownership  of 
land  OQ  the  stream,  he  can  enjoy  on  his  own  land  and  as 
appurtenant  to  it."  In  Davis  v-  J^^dler,  12  Vt.  190,  the 
court  say  :  "  The  owner  of  land  has  rights  to  the  nse  of  a 
private  stream  running  over  his  land  peculiar  to  himself  as 
owner  of  the  land,  not  derived  from  occupancy  or  appro- 
priatlbn,  and  not  common  to  the  whole  commnnity.  It  is 
the  right  to  the  natural  flow  of  the  stream.  Of  this  right 
he  oannot  be  deprived  by  the  mere  nse  or  appropriation  of 
another.'bnt  only  by  grant,  or  by  the  use  or  occupancy  of 
another  for  snch  length  of  time  as  that  therefrom  a  grant 
may  be  presumed."  For  further  authoritieB  upon  this 
0ubjeot,  we  refer  to  the  case  of  Vansickle  v.  Haines,  7 
Not.  357. 

The  water  In  a  stream  thus  becoming  a  part  of  the  free- 
hold itself^  and  passing  with  the  freehold  as  incident  to  it, 
to  whom  does  this  water  belong  in  streams  upon  the  public 
domain,  before  the  government  has  parted  with  its  title  1  It 
will  not  be  denied  that  it  belongs  to  the  government,  and 
that  when  it  conveys  a  title  to  the  land,  the  waters  flowing 
over  or  through  the  land  pass  witli  the  grant,  and  the 
grantee  thereby  requires  all  the  rights  and  all  the  title  of 
the  government. 

The  right  to  the  waters  of  a  flowing  stream  thus  becom- 
ing a  part  of  the  freehold  and  passing  with  the  land,  to 
Vol.  L— 86. 
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what  uses  can  each  proprietor  put  the  water  as  it  flow& 
through  his  land  % 

By  the  general  law  applicable  to  running  streams,  every 
riparian  proprietor  has  a  right  to  what  may  be  called  the 
ordinary  use  of  water  flowing  past  his  land ;  for  instance, 
to  the  reasonable  use  of  the  water  for  domestic  purpo^ea 
and  for  his  cattle,  and  this  without  regard  to  the  eSect 
which  such  use  may  have,  in  case  of  a  deficiency,  upot  i  pro- 
prietors lower  down  the  stream.    But,  further,  he  Itas  the 
right  to  use  it  for  any  purpose,  or  what  may  be  deenB.ed  sb 
extraordinary  use  of  it,  provided  he  does  not  thereby   inter- 
fere with  the  rights  of  other  proprietors  either  abo^e  or 
below  him.     Subject  to  this  condition,  he  may  dam  iB-p  the 
stream  for  the  purposes  of  a  mill,  or  divert  the  wat^r  for 
other  purposes,  but  he  has  no  right  to  interrupt  the  r^^ulw 
flow  of  the  stream  if  he  thereby  interferes  with  the  1  «wftil 
use  of  the  water  by  other  proprietors  and  inflicts     xipon 
them  a  sensible  injury.     12  Moore's  P.  C.  156.     In     other 
words,  each  riparian  proprietor  has  the  right  to  u3^  the 
water  of  the  stream  to  quench  his  thirst,  for  culinary^  ^^' 
poses,  and  for  the  use  of  his  cattle,  and  this,  although,    such 
use  may  injure  the  proprietor  of  the  lower  estate,  a'nd  he 
can  use  the  water  for  other  and  speculative  uses  if  h^   does 
not  thereby  interfere  with  the  flow  of  the  stream,  or  dJJttia- 
ish  its  quantity  or  quality. 

Thus  speaks  the  law  in  a  country  where  the  rains  fluffi- 
ciently  moisten  the  earth  to  produce  and  ripen  the  rCnuts 
thereof,  and  where  irrigation  for  the  purposes  of  ayxrici^l' 
ture  is  unknown,  and  it  will  be  observed  with  what  ze^ous 
care  the  streams  and  water-courses  are  guarded  andL  P^ 
tected,  and  the  reason  for  this  care  is,  the  fact  thsr*  the 
waters  of  a  flowing  stream,  as  it  enters  the  lands  of  the 
different  proprietors,  and  while  it  remains  thereon,  be(M^^^ 
a  part  of  the  freehold,  and  as  it  is  supposed  to  be  u3^  ^ 
support  and  sustain  life,  and  derives  its  value  from.  ^ 
i  mportant  use,  the  law  declares  that  it  must  enter  the  l^^ds 
of  each  proprietor,  through  which  the  stream  passes,  ci^^oi 
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minished  in  quantity,  and  so  pure  and  unpolluted  as  to  be 
fit  for  the  primal  use  and  purpose. 

Now,  it  must  be  kept  steadily  in  mind  that  the  common 
law  upon  this  subject  is  the  law  of  this  Territory,  so  far  as 
the  same  is  applicable  to  our  peculiar  situation  and  circum- 
stances. And  following  the  reasons  and  the  analogies  of 
the  common  law,  we  ask  to  what  uses  may  the  waters  of  a 
stream  be  applied  by  the  riparian  proprietors  thereof,  who 
are  engaged  in  the  pursuits  of  agriculture  and  farming,  in  a 
dry  and  £urid  country,  where  the  scarce  rains  do  not  suffi- 
ciently moisten  the  earth,  and  irrigation  is  necessary  to  the 
successful  production  of  crops  ?  We  must  remember  that 
water,  by  the  general  law,  can  be  used  to  sustain  life  and 
for  domestic  uses  by  each  owner  of  the  land  through  whose 
land  the  stream  passes ;  that  is  to  say,  it  can  be  applied  to 
the  uses  which  are  absolutely  necessary  for  the  well-being 
and  civilization  of  society.  And  we  say  that,  in  the  country 
we  have  described,  with  such  necessities  and  conditions, 
and  in  the  agricultural  districts  thereof,  this  proposition 
can  be  successfully  maintained :  that  water  for  the  purposes 
of  irrigation  naturally  belongs  to  each  riparian  piroprietor 
in  certain  quantities,  as  water  for  culinary  purposes  belongs 
to  such  proprietor  at  common  law.  Evidently  the  propor- 
tions and  the  quantity  of  water  that  can  be  thus  used 
should  be  clearly  and  absolutely  defined  by  appropriate 
legislation  or  by  common  consent,  which  would  soon  grow 
into  a  custom  having  the  force  and  effect  of  law.  Unless 
the  common  law  can  be  thus  modified  and  extended  (if  such 
use  of  water  is  a  modification  of  that  law),"  irrigation  for 
agricultural  purposes  would  be  absolutely  prohibited,  for 
the  common  law  is  the  only  law  in  force  here  upon  the 
subject,  and  no  modification  of  the  common  law  is  required 
in  order  to  authorize  the  use  of  water  in  a  flowing  stream 
by  the  riparian  owners  thereof  for  the  purposes  of  irrigation. 

Water  for  the  purposes  of  irrigation  in  this  country  is 
equaljy  necessary  as  water  to  sustain  life.  They  are  terms 
implying  the  same  thing.  The  resources  of  the  country 
cannot  be  developed,  and  our  valleys  cannot  be  reclaimed 
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and  become  inhabited,  unless  the  waters  of  the  streams  oan 
be  used  in  an  equitable  manner,  to  cause  the  earth  to  bring 
forth  its  fruits. 

So,  then,  we  say  that  water  for  irrigation  in  this  oountij 
as  naturally  belongs  to  the  lands  through  which  the  stream 
passes,  in  certain  proportions  as  in  other  countries  it  belongs 
to  the  land  to  supply  the  necessities  of  life.  Iirigation  iu 
this  country  is  what  rain  is  to  other  countries,  and  a  mon- 
opoly of  one  would  be  equally  as  appropriate  as  Uiot  of  the 
other,  and  equally  sustained  by  any  principle  of  justice 
and  equity.  As  in  other  countries,  the  rains  come  to  the 
prior  and  to  the  subsequent  locators  of  lands  upon  a  stream 
in  equal  proportions,  so  in  this  arid  country  should  the 
waters  of  any  given  stream  be  divided  equally  among  the 
farmers  for  the  purposes  of  irrigation. 

The  law  in  aid  of  justice  and  equity  must  conform  to  the 
peculiar  and  unusual  conditions  surrounding  each  country 
where  it  is  administered,  and  the  farming  interests  of  this 
Territory  can  only  be  crowned  with  success  when  a  fair  and 
equitable  distribution  of  our  scarce  waters  is  accomplished. 

Let  us  examine  the  doctrine  in  an  agricultural  com- 
munity, as  the  same  is  applied  to  mining  districts,  that  the 
first  appropriators  of  the  waters  of  a  stream  acquire  an 
absolute  property  therein  as  against  every  one,  and  that 
they  can  hold  the  same  as  against  all  subsequent  appro- 
priators thereof,  and  as  against  the  government  when  it 
comes  to  sell  its  lands  lower  down  the  stream. 

In  the  first  place,  this  doctrine  leads  to  a  mo  nopoly  of 
water,  which',  in  the  language  of  one  of  the  witnesses  in  this 
case,  '^is  more  precious  than  gold.''  An  illustration  may 
be  useful.  Suppose  that  ten  men  own  each  a  farm  of  one 
bundled  and  sixty  acres,  upon  the  banks  of  a  stream,  whose 
volume  is  three  thousand  two  hundred  inches  of  water,  and 
with  ditches  appropriate  the  waters  of  such  stream.  If  two 
inches  of  water  is  necessary  for  the  successftil  irrigation  of 
one  acre  of  land  for  the  season  or  three  hundred  and  twenty 
inches  for  one  hundred  and  sixty  acres,  each  man  would 
be  entitled  to  three  hundred  and  twenty  inches,  or  ten  meu 
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o  three  thouBand  two  hundred  incheB.  And  if  each  of 
hese  men,  year  after  year,  shoald  not  wish  to  cultivate  but 
ixty  acres  of  their  land,  or  six  handred  acres  altogether, 
■et  they  would  hold  the  two  thousand  inches  of  water  they 
lid  not  use ;  and  if  subsequent  locators  above  them  on  the 
tream  should  attempt  to  appropriate  any  of  the  waters 
hereof,  an  iigunction  wonld  restrain  them  from  so  doing, 
lUd  tbus  one  thousand  acres  of  land  would  be  lost  to 
ultiration. 

The  prior  appropriator,  by  Tirtoe  of  this  doctrine,  can 
lold  sufficient  water  to  irrigate  the  land  he  locates,  and 
r  he  takes  up  one  hundred  and  sixty  acres  of  land,  he  can 
Iso  appropriate  sufficient  water  to  irrigate  t^e  same,  and 
et  he  may  not  in  fttot,  and  may  never  intend  to  cultivate 
lore  tlian  one-third  of  his  land.  Can  the  subsequent  appro- 
iriator  of  water,  or  the  subeequent  locator  of  laud  along  the 
anks  of  a  stream,  be  deprived  of  the  use  of  water  in  this 
lanner,  and  especiidly  in  a  country  like  this,  where  every 
Top  of  water  should  be  made  available  for  the  purposes  of 
grioultnre  and  farming  i 

Is  it  not  the  true  policy  of  this  Territory  to  erect  such  a 
ystem  of  laws  here  as  shall  distribute  our  short  supply 
f  water  to  the  beat  advantage  to  all  our  people  ?  The 
ommon  law  applied  to  this  country  is  ample  and  sufficient 
9  secure  this  much  desired  end. 

An  examination  of  this  doctrine  of  prior  appropriation, 
.nd  the  rights  thereby  supposed  to  accrue,  as  it  affects  the 
aterests  of  the  general  government,  may  not  be  out  of  place. 
?he  United  States  is  the  original  proprietor  of  the  soil, 
>nd  as  such  has  the  right  to  make  a  final  distribution 
hereof.  This  is  a  sovereign  prerogative  inherent  in  every 
;ovemment  The  proceeds  of  the  sale  of  the  public  lands 
9  a  fruitful  source  of  revenue  to  the  government,  not  only 
«  to  the  amount  received,  bat  in  a  much  larger  sense  ;  in 
xtending  the  area  of  our  civilization  and  opening  up  tc 
>ur  ever -increasing  population  cheap  lands  for  cultivation 
Ad  improvement.  Now,  if  the  doctrine  of  prior  appropria- 
ion  is  to  prevail,  this  consequence  must  inevitably  result : 
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A  few  men  will  locate  their  farms  near  the  mouth  of  a 
stream  and  appropriate  the  waters  thereof,  and  any  subse- 
quent locators  up  the  stream  would  be  guilty  of  a  trespass 
if  they  undertook  to  use  any  of  the  waters  thereof,  and  an 
action  could  be  prosecuted  and  maintained  against  them. 
The  result  is,  that  thousands  of  acres  in  our  valleys  must 
remain  barren  deserts,  while,  with  an  equal  and  just  distri- 
bution of  water,  all  might  be  cultivated.  Thus  the  prior 
appropriator  renders  vast  tracts  of  land  utterly  worthless, 
and  their  sale  is  lost  to  the  government  and  their  cultivation 
to  the  people.  Such  a  doctrine  is  against  public  policy  and 
cripples  the  life  of  the  industries  of  the  Territory. 

The  doctrine  of  prior  appropriation  goes  to  the  extent  of 
declaring  that  he  who  first  appropriates  the  waters  of  a 
stream  upon  the  government  lands  thereby  acquires  an  abso- 
lute property  therein,  as  against  all  the  world,  which  prop- 
erty is  capable  of  being  bought  and  sold,  mortgaged,  devised, 
inherited  and  transmitted,  from  generation  to  generation, 
like  other  property.  We  maintain  just  the  contrary,  and 
say  that  the  title  to  water  thus  appropriated  stUl  remains  in 
the  government  notwithstanding  such  appropriation ;  and 
that  the  government,  when  it  conveys  its  tiUe  to  a  purchaser, 
conveys  a  title  to  the  land,  and  a  title  to  the  stream  of  water 
passing  through  it,  as  incident  thereto,  and  as  a  part  and 
parcel  of  the  freehold,  and  that  no  appropriation  in  any 
manner  affects  the  ability  of  the  government  to  convey  its  title. 

Let  us  suppose  that  A,  by  means  of  a  ditch,  appropriates 
the  waters  of  a  stream,  and  that  he  is  the  first  appropriator 
thereof.  It  will  not  be  denied  that  the  government  waij 
once  the  owner  of  this  water,  and  that  it  still  owns  the  same 
will  not  be  denied,  unless  by  reason  of  some  grant  or  license 
it  has  parted  with  its  title ;  but  no  such  conveyance  is 
claimed,  and  the  whole  claim  is,  that  the  locator  takes  up, 
appropriates  and  converts  to  his  own  use  the  waters  of  the 
stream,  which  water  is  confessedly  the  property  of  the  gov- 
ernment, while  yet  the  government  is  absolutely  passive  in 
the  matter ;  the  meaning  of  which  is,  that  the  appropriatoi 
simply  converts  to  his  own  use  and  benefit  the  property  of 
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ihe  goTemmeDt.  Such  conyersioa  does  not  change  the  title 
to  the  property  and  it  still  remains  in  the  goremmeDt.  The 
goYemment  being  thus  the  owner  of  the  water  as  well  as 
the  soil  through  which  it  flows  and  passes,  and  having  the 
tight  to  sell  and  dispose  of  the  same,  absolutely  and  without 
condition,  when  it  conies  to  sell  to  a  subs^ueut  locator 
upon  the  supposed  stream,  what  interest  does  the  purchaser 
thereby  acquire  1  What  rights  does  the  grantee  thereby 
succeed  to  t  Does  he  obtain  by  his  purchase  the  hare  soil 
and  QO  title  or  interest  in  the  water  flowing  through  it  ^  It 
must  not  be  forgotten  that  the  stream  of  water  is  an  incident 
to  the  land,  and  is  a  part  and  parcel  of  it,  and  we  say  a 
purchaser  under  such  circumstances  from  the  government 
takes  all  the  title  of  the  government  The  purchaser  sue 
ceeds  to  all  the  righte  of  the  grantor.  If  so,  an  inquiry 
iato  the  righte  and  the  title  of  the  government  in  the  premises 
is  in  point.  That  the  govemmeut  is  the  absolute  owner  of 
all  the  pablic  lands  to  which  the  Indian  title  has  been  extin- 
guished is  a  proposition  so  clear  and  certein  that  a  refer- 
ence to  authorities  seems  to  be  unnecessary.  That  it  can 
sell  and  dispose  of  such  lands,  and  thereby  convey  a  per- 
fect title,  and  that  it  can  protect  and  defend  such  property 
against  any  and  all  trespasses  and  wrongful  acts,  is  equally 
certain  and  beyond  question. 

In  the  case  of  Vansic&le  v.  Sdijies,  before  referred  to,  the 
court  say  :  "  It  is  a  proposition  universally  admitted  that 
the  United  States  is  the  nnqnalifled  proprietor  of  all  public 
lands  to  which  the  Indian  title  has  been  extinguished.  Cer- 
tainly there  is  none  other  who  has  any  right  to  or  claim 
upon  it  which  in  any  way  qualifies  the  right  of  the  federal 
govemmeat.  Althongh  it  has  sometimes  berai  suggested 
that  the  onoocnpied  lands  belonged  to  the  several  States 
in  which  they  may  be  located,  the  suggestion  has  never 
received  the  serious  sanction  of  statesmen  or  the  coarts  of 
the  country.  On  the  contrary,  it  is  the  aniversal  language 
of  the  judges  that  the  unqualified  right  of  property  is  in 
the  United  Stetes.  '  The  English  doctrine  in  relation  to  real 
estate  is  that  there  can  be  no  adverse  possession  against  the 
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crown,  nor  against  its  grantee  nntU  there  be  a  new  entry 
after  the  grant.  An  entry  on  land  belonging  to  the  crown 
is  held  not  to  be  a  disseizin,  bat  a  mere  intrusion  on  the 
king's  possession.  His  possession  is  not  thereby  divested, 
but  in  legal  contemplation  still  continues.  The  king,  not 
being  disseized  by  the  entry,  his  conyeyance  of  the  freehold 
is  good  and  his  grantee  is  seized  by  virtue  of  it  The 
grantee  succeeds  to  the  rights  of  the  crown,  and  cannot  be 
disseized  without  another  entry  after  the  conveyance.  The 
individual  making  the  original  entry  acquires  no  new  right 
by  the  conveyance,  but  only  continues  his  old  interest,  and 
remains  an  intruder  still,  liable  to  be  sued  in  tresj^ass.^ 
Bacon's  Abr.  381. 

^  There  can  be  no  doubt  but  that  the  same  principles  are 
applicable  to  the  government  of  the  United  States.  It  pos- 
sesses the  same  right  of  sovereignty  and  prerogative  in 
respect  to  the  public  lands.  By  the  right  of  eminent  do* 
main  it  is  the  absolute  and  exclusive  owner  of  all  the  pub- 
lic lands  which  it  has  not  alienated  or  appropriated.  It  is 
seized  of  them  to  as  full  an  extent  as  the  British  govern- 
ment can  be  of  its  domain.  It  cannot  be  disseized ;  no 
adverse  possession  is  created  by  an  entry  on  its  lands.  Pos- 
session thus  acquired  can  never  ripen  into  a  right  nor 
authorize  any  defense  against  the  government  The  gov- 
ernment may  treat  the  person  thus  in  possession  as  an  intru 
der  and  sue  him  in  trespass.  On  the  sale  of  lands  by  the 
United  States  the  patent  transfers  to  the  purchaser  the  entire 
legal  estate,  and  seizin  to  as  full  an  extent  as  the  government 
held  them.'     2  Gilm.  651. 

'  It  cannot  be  denied  that  all  the  lands  in  the  Territories 
not  appropriated  by  competent  authority  before  they  were 
acquired,  are  in  the  first  instance  the  exclusive  property  of 
the  United  States,  to  be  disposed  of  to  such  persons,  at  such 
times,  in  such  modes,  as  the  government  may  deem  most 
advantageous  to  the  public,  or  in  other  respects  may  deem 
most  politic'     Irvine  v.  Marshall^  20  How.  661.*' 

The  government  thus  being  the  owner  of  the  absolute 
title  to  the  public  domain,  it  can  protect  the  same  against 
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any  ti-eupass  thereon.  Jourdan  v.  Barrati,  4  How.  180.  "  In 
Has  country  the  lands  of  the  United  States  lying  within  the 
States  are  held  and  snbjeot  to  be  sold  (ander  the  authority 
of  congress),  as  lands  may  be  held  and  sold  by  individual 
-owners,  or  by  ordinaj-y  corporations,  and  aioiilar  remedies 
may  be  employed  by  the  United  States,  as  owners,  that  axe 
applicable  in  cases  of  others."  Bagrteil  v.  BToderick,  18  Pet. 
450.  So  the  gorernmeiit  may  lease  any  portion  of  the  pub- 
lic domain.  United  States  v.  Oratht,  14  Pet.  S28.  And 
the  government  Is  entitled  to  the  same  remedies,  to  proteot 
such  lands,  as  individuals  have  to  protect  their  lands. 
United  States  v.  Qecur,  3  How.  20  ;  OotUm  v.  United  ^atea, 
11  id.  331. 

Then  we  are  safe  in  saying  that  the  government  of  the 
United  States  has  an  absolute  property  in  the  soil  of  the 
public  domain,  and  in  the  waters  flowing  over  or  upon  the 
same,  and  has  a  right  to  sell  both,  and  the  water  flowing 
over,  upon,  or  through  such  lauds  passes  with  the  land,  as 
incident  thereto,  and  as  a  part  and  parcel  thereof,  and  a  pur- 
chase takes  the  whole  of  the  grantee's  title,  both  as  to  the 
land  and  as  to  tiie  water  thereon. 

In  the  case  before  us,  both  plaiutifis  and  defendants  have 
acquired  titles  to  their  lands  from  the  government,  and  when 
the  title  passed  from  the  government  to  riparian  owners, 
the  rights  acquired  by  prior  appopriatlon,  as  applied  to 
government  lands  while  the  title  is  yet  in  the  government 
and  the  occupiers  are  mere  tenants  at  will,  is  not  applicable 
and  falls  to  the  ground.  Conceding  the  fact,  Uiat  the 
government  retains  the  right  to  the  final  disposition  of  the 
soil  and  the  waters  flowing  over  the  same,  and  this  result 
must  inevitably  follow,  and  each  purchaser  from  the  govern- 
ment, of  lands  along  a  stream,  acquires  all  the  title  of  the 
grantor,  and  this  title  carries  with  it  property  in  the  soil 
and  waters  naturally  flowing  over  the  same.  If  this  is  not 
the  case  the  prior  appropriator  takes  title  to  the  water  as 
against  the  government. 

We  therefore  conclude  that  the  doctrine,  that  he  who 
tirst  appropriates  the  waters  of  a  stream  can  hold  the  sama 
Vol  I.— 86. 
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as  against  subsequent  riparian  owners,  for  the  purposes  of 
irrigation  and  agriculture,  is  inapplicable  to  lands  situate 
along  the  banks  of  a  stream  where  title  to  such  lands  has 
passed  from  the  government  to  riparian  owners,  for  the  very 
act  of  transferring  the  title  carries  with  it  the  freehold,  and 
this  includes  a  title  to  the  water  that  flows  over  or  along 
the  boundary  of  the  lands  thus  transferred :  and  the  act  of 
congress  of  July  26,  1866,  is  not  at  all  in  conflict  with  this 
view  of  the  case.  That  act  is  applicable  to  rights  acquired 
while  the  title  yet  remains  in  the  government,  and  the  occu- 
piers are  mere  tenants  at  will ;  and  then  the  doctrine  of  prior 
appropriation  is  only  applied  when  the  same  is  established 
and  sustained  by  the  local  customs,  laws  and  decisions 
of  the  courts,  and  we  believe  we  have  conclusively  shown 
that  there  are  no  such  local  customs,  laws  and  decisions  in 
force  in  this  Territory. 

And  it  is  safe  to  say  that  the  territorial  legislature  haa 
no  power  or  authority  to  enact  a  law  establishing  the  prin- 
ciple contended  for  by  appellants.  The  organic  act,  section 
6,  in  defining  the  powers  of  the  territorial  legislature,  de- 
Clares  that  **no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil,"  and,  therefore,  any  law  of 
the  legislature  that  in  any  manner  depreciates  the  value  or 
worth  of  the  soil,  and  the  property  of  the  United  States 
therein,  is  such  an  interference  with  its  disposal  as  would 
render  any  such  law  nugatory  and  void.  And  if  the  doc- 
trine of  prior  appropriation,  and  the  supposed  rights  inci- 
dent thereto,  as  it  manifestly  does,  causes  the  lands  of  the 
government  to  become  utterly  worthless,  making  it  impos- 
sible to  dispose  of  the  same,  where  before  the  application 
of  such  doctrine  or  the  accruing  of  such  supposed  rights 
said  lands  were  valuable,  such  legislation  would  be  in  con- 
flict with  the  rights  of  the  United  States,  and  a  palpable 
violation  of  the  organic  act,  and  therefore  void. 

If  this  decision  necessitates  the  adoption  of  the  common 
law  respecting  running  water,  and  the  manner  in  which  the 
same  may  be  used  and  the  rights  incident  thereto,  we  can 
see  no  objection  to  it  on  that  account.    It  may  operate  un-^ 
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Justly  in  certain  pecollar  cases,  but  as  a  general  rale  it 
■mil  secure  justice  and  equity.  Whenever  any  old  and  long- 
established  rule  or  principle  of  law  is  to  be  modified  or 
cbaoged,  it  should  be  done  with  the  greatest  care  and  pru- 
dence, for  such  rule  or  principle  generally  speaks  the  wis- 
dom of  long  experience,  much  thought  and  much  leamiog, 
and  should  not  be  inconsiderately  triSed  with.  We  believe 
our  Territory  should  not  form  an  exception  to  the  jast  opera- 
tion of  the  rules  and  principles  that  govern  and  control  the 
rights  and  remedies  incident  to  running  water^  We  have 
arrived  at  this  conclusion  after  much  thought  and  study, 
Iiaving  in  view  solely  the  interests  of  our  people  and  the 
prosperity  of  the  Territory. 

In  this  conoection,  we  desire  to  call  attentJoa  to  a  late  de- 
cision of  the  supreme,  court  of  the  State  of  Nevada,  as  to 
the  application  of  the  common  law  to  the  waters  of  that 
State,  and  it  is  believed  that  this  decision,  and  the  princi- 
ples and  reasons  thereof,  are  peculiarly  applicable  to  this 
Territory.  We  refer  to  the  case  of  Van&ickle  v.  Saines, 
before  cited.  In  that  case  the  court  say,  in  speaking  of  the 
applicability  of  the  common  law  to  running  streams  in  the 
irrigating  regions  of  that  State :  "  It  (the  common  law)  is  a 
rule  which  gives  the  greatest  right  to  the  greatest  munber, 
authorizing  each  to  make  a  reasonable  use  of  it  (the  water), 
providing  he  does  no  injury  to  the  others  equally  entitled 
to  it  with  himself;  whilst  the  rule  of  prior  appropriation 
here  advocated  would  authorize  the  first  person  who  might 
choose  to  -make  use  of  or  divert  a  stream  to  use  or  even  to 
wast«  the  whole,  to  the  utter  ruin  of  others  who  might  wish 
it  The  common  law  does  not,  as  seems  to  be  claimed,  de- 
prive all  of  the  right  to  use,  but,  on  the  contrary,  allows 
all  riparian  J>roprietors  to  use  it  in  any  manner  not  incom- 
patible with  the  rights  of  others.  When  it  is  said  that  a 
proprietor  has  the  right  to  have  a  stream  continue  through 
his  land,  it  is  not  intended  to  be  said  that  he  has  the  right 
to  aU  the  water,  for  that  would  render  the  stream,  which 
belongs  to  all  the  proprietors,  of  no  use  to  any.  What  is 
meant  is,  that  no  one  can  absolutely  divert  the  whole 
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stream,  bat  must  use  it  in  such  manner  as  not  to  in  jure 
those  below  him.  As  the  right  is  equal  in  each  owner  of 
the  land,  because,  naturally,  each  owner  can  equally  enjoy 
it,  so  one  must  exercise  that  right  in  himself  without  dis- 
turbing any  other  above  or  below  in  his  natural  advantages.^' 

The  opinion  rendered  in  the  case  at  bar  seems  to  be  based 
upon  the  proposition,  that  water  for  the  purposes  of  irriga- 
tion could  not  be  taken  from  a  stream,  under  the  rules  and 
regulations  of  the  common  law.  We  believe  this  is  a  mis- 
taken notion.  In  the  case  of  BUiott  v.  Tke  FUchbwrg 
Jtailroad  Oompany^  10  Cash.  193,  Chief  Justice  Shaw 
says :  "  The  right  of  flowing  water  is  now  well  settled  to  be  a 
right  incident  to  property  in  law ;  it  is  a  right  puhlieijuru^ 
of  such  character,  that  whilst  it  is  common  and  equal  to  all 
through  whose  land  it  runs,  and  no  one  can  obstruct  or 
divert  it,  yet,  as  one  of  the  beneficial  gifts  of  Providence, 
each  proprietor  has  a  right  to  a  just  and  reasonable  use  of  it 
as  it  passes  through  his  land,  and  so  long  as  it  is  not  wholly 
obstructed  or  diverted,  or  no  larger  appropriation  of  the 
water  running  through  it  is  made  than  a  just  and  reason- 
able use,  it  cannot  be  said  to  be  wrongful  or  injurious  to  a 
proprietor  lower  down.'  What  is  such  just  and  reasonable 
use  may  often  be  a  difBicult  question,  depending  on  various 
circumstances.  *  *  ^  It  has  sometimes  been  made  a 
question  whether  a  riparian  proprietor  can  divert  water 
from  a  running  stream  for  purposes  of  irrigation.  *  * 
That  a  portion  of  the  water  of  a  stream  may  be  used  for 
the  purposes  of  irrigating  land,  we  think,  is  well  established 
as  one  of  the  rights  of  the  proprietors  of  the  soil  along  or 
through  which  it  passes.  Yet  a  proprietor  cannot,  under 
color  of  that  right,  or  for  the  actual  purpose  of  irrigating 
his  own  land,  wholly  obstruct  or  divert  the  water-course,  or 
take  such  an  unreasonable  quantity  of  water,  or  make  such 
an  unreasonable  use  of  it,  as  to  deprive  other  proprietors 
of  the  substantial  benefits  which  they  might  derive  from  it 
if  not  diverted  or  used  unreasonably." 

The  foregoing  principles  are  declared  in  many  deoiaioiis, 
and  we  are  therefore  led  to  believe  that  at  common  law, 
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water  for  the  purposes  of  irrigation,  ander  the  forgoing 
resbiotions  and  limitationB,  can  be  taken  from  a  strsam  and 
lued  to  irrigate  the  lands  through  which  such  streani  paases. 

The  deciaiona  in  California,  which  are  relied  upon  to 
astablish  the  doctrine  of  prior  appropriation,  are  entirely 
inapplicable  to  this  case,  for  thoae  deolsions  were  made  iu 
cases  where  the  government  yet  owned  the  title  to  the  land, 
uid  this  faot  waa  the  coatn^ling  f^are  in  the  oasea.  In  the 
jase  of  Irwin  v.  i*AtWtj)*,the  court  says :  "  It  is  insisted  by 
the  appellants  that  in  this  case  tile  oommon-law  doctrine 
[uuat  be  invoked irhioh  prescribes  that  a  water-oonrae  must 
t>e  allowed  to  flow  in  ite  natural  channel.  But  upon  au  ex- 
uninatioa  of  the  authorities  which  support  that  doctrine,  it 
will  be  found  to  rest  upon  the  fact  of  the  individual  rights 
of  landed  proprietors  upon  the  stream,  the  principle  being, 
both  at  the  civil  and  common  law,  that  the  owner  of  lands  on 
iJie  banks  of  a  stream  owns  to  the  middle  of  the  stream, 
Eind  haa  the  right  by  virtue  of  his  ownership  to  nse  thH 
wat^  in  its  pure  and  natural  condition.  In  this  case,  the 
Lands  are  the  propertjr  either  of  the  State  or  of  the  United 
^tatea,  and  it  is  not  necessary  to  decide  to  which  they  belong 
for  the  porposes  of  this  case,"  and  the  court  shows  that 
because  the  parties  were  not  the  owners  of  the  soil  the  com- 
mon-law rale  did  not  apply.  In  the  case  of  Orandall  v. 
Woods,  S  Cal.  141,  Justice  Murrat  aays:  "Hsving  thus 
stated  the  fundamental  principles  upon  which  this  right  is 
rounded,  it  is  evident  that  the  only  difficulty  in  the  case 
arises :  first,  from  the  fact  that  the  defendant  is  not  the 
owner  of  the  fee  of  the  land,  but  that  title  to  it  is  in  the 
government  of  the  United  States."  And  the  whole  decision 
turned  apon  the  fact  that  the  title  still  remained  in  the 
[^ovemment. 

Id  the  case  at  bar,  the  government  has  parted  with  Ite 
title,  and  the  plaintif!^  and  defendants  are  the  owners  in 
fee  of  their  respective  parous  of  land,  and  this  faot  con- 
trols the  case  and  brings  it  within  the  oommoa-law  rule,  as 
xt  the  rights  of  the  owners  of  lands  along  the  banks  of  a 
■tream. 
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The  appellants  in  their  argument  invite  us  to  look  at 
the  consequences  to  the  public  and  to  the  Territory  at  large, 
if  the  strange  decision  of  the  court  below  is  affirmed.  We 
do  not  admire  the  practice  of  going  outside  the  case  to  find 
arguments  in  support  of  a  desired  decision,  and  such  ail- 
ments can  have  no  weight  here,  for  every  citizen  is  entitled 
to  his  rights,  as  the  law  defines  them,  no  matter  what  the 
consequences  may  be ;  and  in  such  a  case  as  this,  and  in  no 
other  case,  can  a  citizen  or  a  class  of  citizens  be  robbed  of 
his  or  their  rights,  or  of  their  property,  in  order  to  secure 
to  the  Territory  an  imaginary  prosperity.  But  since  this 
invitation  has  been  given,  and  we  are  asked  to  go  outside 
the  case  and  look  at  the  consequences  of  our  decision,  we 
will  for  one  moment  do  so. 

It  is  well  known  to  any  indi7idual  who  has  resided  in  this 
Territory  for  one  season,  that  there  is  not  sufficient  available 
water  in  the  Territory  for  the  purposes  of  irrigation,  and  if 
the  doctrine  of  prior  appropriation,  as  contended  for  by 
appellants,  is  to  prevail,  long  before  one-tenth  part  of  the 
tillable  land  in  the  Territory  is  subjected  to  cultivation  the 
entire  available  water  of  the  country  will  have  been  monop 
olized  and  owned  by  a  few  individuals,  thereby  defeating 
any  advance  in  the  agricultural  prosperity  of  the  countrj', 
and  thereby  directly  repelling  immigration  thither.  Even 
now,  with  a  very  sparse  population,  the  contentions  ovei 
water  for  the  purposes  of  irrigation,  and  a  monopoly  thereof, 
furnish  a  fruitful  source  of  litigation.  And,  in  the  future, 
when  the  scant  supply  of  water  shall  have  been  all  appro- 
pi  iated  and  owned  by  a  few  individuals,  and  our  valleys 
shall  have  been  drained  of  all  their  waters  for  the  benefit  of 
a  few  men,  what  is  to  become  of  the  school  lands  of  the  Ter- 
ritory ?  By  the  munificent  donation  of  the  general  govern- 
ment, sections  16  and  36  in  every  township  in  the  Territory, 
making  thousands  upon  thousands  of  acres  in  tlie  aggregate, 
are  reserved  and  set  apart  for  school  purposes.  Here  is  laid 
the  foundation  for  a  fund  that  will  be  ample  and  sufficient 
for  all  time  to  come,  to  insure  to  every  child  of  our  Terri- 
tory or  State  a  thorough  education.    But  if  the  school  lands 
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can  be  druned  of  every  drop  of  water,  and  if  the  water  that 
naturally  flows  through  or  upon  snch  lands  can  become 
the  private  property  of  the  individual  who  happens  to 
locate  above  or  below  these  sjhool  sections,  as  the  doctrine 
of  prior  appropriation  would  clearly  anthorize  and  permit, 
then  the  school  lands  of  Montana  would  become  of  no  valne 
whatever.  In  such  case  they  are  not  now,  and  never  will 
be,  worth  ooe  mill  per  acre.  The  doctrine  of  prior  appro- 
priation contended  for  makes  oar  school  lands  a  desert, 
and  this  magnificent  donation  to  oar  children,  and  to  all 
their  poaterity,  is  an  inheritance  of  sand  and  sage  brash  — 
a  barreD,  worthless  desert 

What  becomes  of  the  railroad  land  grant  through  this 
Territory  I  Common  fairness  woald  dictate  tbat  we  should 
not,  by  our  courts  or  by  the  legislature,  indirectly  defeat 
vestM  rights.  And  if  there  is  one  thing  more  than  another 
that  we  need  to  develop  the  untold  resources  of  this  country, 
it  is  a  railroad.  But  if  we  destroy  the  land  grant  already 
given  for  the  purposes  of  a  road,  or  do  what  is  equivalent 
thereto,  make  it  worthless,  can  we  hope  that  a  railroad  will 
be  built  i  We  might  just  as  well  repeal  the  law,  giving  any 
railroad  in  this  Territory  land,  as  to  take  the  waters  from 
euch  lands  ?  The  effect  would  l>e  precisely  the  same  as  in 
either  case,  and  either  would  forever  cripple  the  prosperity 
of  the  Territory. 

What  says  the  government  of  the  United  States  to  the 
doctrine  that  renders  the  public  domain  of  Montana  utterly 
of  no  value  1  The  doctrine  of  prior  appropriation  robs  the 
general  government  of  its  property,  by  making  the  govern- 
ment lands  of  no  value.  And  all  these  conseqnences,  so 
disastrous  in  any  view,  are  to  be  visited  upon  Montana, 
that  a  few  individuals  may  have  what  does  not  now,  and 
never  did,  belong  to  than. 

Judgment  affirmed. 
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Taylor  et  al.,  appellantB,  v.  Holter  et  al.,  respondenta. 

Dbkd  —  deaoHpHan  cf  propwtuf-Sork  of  guleh--' parol  evidence.  P»roleTidenoo 
is  not  admiMible  to  ikow  that  the  grantors  in  ft  deed,  in  which  tbe  furoperty 
is^eeoribod  m  "all  the  water  of  the  ri«;ht-hand  fork  of  Oro  Flno  guleh," 
intended  to  oonv^  the  water  of  the  left-hand  fork  of  the  same  gulch. 

Oasb  AFFiBMieD.  The  case  of  DonneU  y.  Bumphreys,  ante^  6U,  holding  thst 
parol  eridence  maj  be  offered  to  locate  the  deed  upon  land  coareyed, 
*    affirmed. 

Dbmd -^hreaeh  of  wairranty — meaawre  of  damagee.  The  measore  of  damsge» 
against  grantors,  who  have  warranted  the  title  and  agreed  to  defend  the 
same  in  the  deed,  ia  the  Talae  of  the  pragett^jr  at  the  time  the  conveyance 
is  made  and  interest  thereon,  and  the  necessary  costs,  expenses  and  reason- 
able conusel  fees  incurred  in  defending  the  title. 

Dkbd — coneidercMon — damages  ^  gold  dust — doUa/rs,  In  an  action  to  recover 
damages  for  the  breach  of  warranty  in  a  deed,  the  consideration  of  which 
is  **  two  thousand  dollars  in  clean  golch  gold  dust,*'  only  12,000  in  currency 
can  be  collected  as  damages  for  the  value  of  the  consideration. 

Dmbd — interpreUUion  —  conMsraMon — words  of  bargain  and  sale .  The  word* 
*' remised,  released  and  quit-claimed'*  in  a  deed,  in  which  the  con- 
sideration is  the  full  value  of  the  property,  and  the  grantors  have  wsi- 
ranted  the  title,  are  words  of  bargain  and  sale,  which  convey  the  proper^ 
described. 

Tbustke  —  lickbUUy  for  personal  warranty  of  UUe.  The  grantors  of  a  warranty 
deed,  who  held  the  title  as  trustees  for  a  third  party,  to  whom  the  con- 
sideration was  paid,  are  liable  on  their  personal  covenants  in  the  deed. 

DmoD—aekiiouiledgmefU,  A  deed  which  is  not  acknowledged  or  reoorded  is 
good  between  the  parties. 

Appeal  from  the  Third  District^  Lewis  cmd  Claalce  Oowniy. 

The  court,  Wade,  J.,  granted  a  nonsuit  in  this  case.  Tli» 
facts  are  stated  in  the  opinion. 

E.  W.  &  J.  K.  Toole  and  Chitmasebo  ft  Chadwiok,  for 
appellants. 

Appellants  should  have  been  permitted  to  introduce  their 
testimony  to  explain  and  interpret  the  description  in  the 
deed  of  respondents.  Prominent  landmarks  are  controlling 
points  as  to  description.  In  this  case  the  monnment43  are 
fixed  and  certain,  and  the  actual  possession  of  the  identical 
property  was  delivered  by  respondents.  Nawrse  v.  Lloyds 
^  Penn.  229 ;  Prost  v.  S^patddingj  19  Pick.  446  ;  Moss  v 
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Shear,  30  Cal-  479 ;  Waterman  r.  Johnson,  13  Piek.  261 ;; 
OtDen  V.  BartholomeWj  9  id.  620 ;  Donnell  v.  Humphreys, 
ante,  614 ;  Jackson  v.  Loomis,  18  Johns.  81 ;  Seamer  v, 
Nesmith,  34  Cal.  624 ;  Vance  v.  Fore,  34  id.  446 ;  Irwin  v. 
JTTiifee?  iS&ife*,  16  How.  (U.  S.)  522. 

The  deed  of  respondents  is  the  same  as  that  of  bargain* 
and  sale.  The  grantors  intended  to  convey  the  estate  with- 
out any  limitation  or  reservation.  The  deed  supports  the- 
covenant  of  warranty  attached  to  it.  The  warranty  would 
be  without  meaning  unless  the  deed  is  construed  as  claimed 
by  appellants.  The  intention  of  the  grantors  must  govern. 
The  deed  does  not  convey  any  right,  title  or  interest,  but 
the  property  itself.  1  Coke  on  Lit.  60,  266 ;  4  Kent,  468,. 
460  ;  HusseU  v.  Coffin,  8  Pick,  160 ;  Lynch  v.  Livingston, 
2  Seld.  434 ;  Jackson  v.  Root,  18  Johns.  78  ;  Morrison  v. 
Wilson,  30  Cal.  347  ;  2  Pars,  on  Cont  184, 186 ;  McNear  v. 
McOomher,  18  Iowa,  12 ;  WiUiamson  v.  Test,  24  id.  138. 

The  measure  of  damages  in  this  case  is  the  consideration 
money  paid  by  appellants  with  legal  interest  thereon,  the 
value  of  the  improvements  placed  on  and  in  connection 
with  the  property  conveyed  in  carrying  out  the  object  of  the 
grant,  the  costs  of  the  suit  in  which  appellants  were  evicted^ 
and  the  fees  paid  appellants'  attorneys  for  defending  such 
suit.  Sedgw.  on  Dam.  174  ;  Oore  v.  Brazier,  3  Mass.  542 ; 
Caswell  V.  Wendell,  4  id.  108 ;  Bigelow  v.  Jones,  id.  613 ; 
Sterling  v.  Peet,  14  Conn.  254. 

When  it  appears  from  the  deed  that  the  grantor  knows 
that  the  grantee  is  buying  land  to  place  valuable  improve- 
ments thereon,  and  there  is  a  breach  of  the  covenant  of  war- 
ranty in  the  deed,  the  grantee  wiU  be  entitled  to  recover  the 
sum  expended  in  placing  such  improvements  on  the  land. 
Pitcher  v.  lAvingston,  4  Johns.  6 ;  IHmmick  v.  Lockwood^ 
10  Wend.  149 ;  Stoats  v.  Ten  Byck,  3  Cai.  Ill ;  Sedgw. 
on  Dam.  174 ;  Bawle  on  Cov.  96-100 ;  Sterling  v.  Peet, 
14  Conn.  264. 

Respondents  are  bound  by  their  personal  covenants  in 
the  deed.    Their  character  as  trustees  does  not  affect  their 
liability  in  this  action.     Respondents  did  not  disclose  their 
Vol.  I.  — 87 
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trust.     Hill  on  TruBt.  790 ;  Ghreason  y.  Keteltas,  17  N. 
Y.  491. 

Shobeb  &  LowBY  and  W.  P.  Sandbbs,  for  respondents. 

The  contract  sued  on  is  a  release  and  not  a  conveyance 
It  does  not  convey  any  thing.    It  is  not  acknowledged. 
Acts  1866,  479,  §§  80-S8.     The  deed  does  not  famish  the 
foundation  of  an  action. 

The  testimony  offered  by  appellants  was  not  competent. 
Appellants  wished  to  prove  that  while  one  water-right  was 
described  in  their  deed,  another  was  conveyed,  from  which 
they  had  been  disseized.  The  property  was  described  by 
the  laws  of  nature. 

The  deed  simply  abandoned  to  some  one  the  property.  The 
form  of  expression  in  the  deed  is  the  lowest  that  can  be  used 
in  transferring  an  estate. 

Appellants  took  by  the  release  the  interest  of  respondents 
in  the  property.  The  covenant  of  warranty  does  not  enlarge 
the  estate  conveyed,  and  affects  only  the  interest  that  is  con- 
veyed. The  deed  warrants  that  the  estate  actually  pos- 
sessed by  respondents  is  completely  extinguished.  We 
have  no  statute  of  uses,  and  the  New  York  decisions, 
cited  by  appellants,  do  not  apply  to  the  release  in  this  case. 
2  Chitty's  Black.  260,  ''  Release  ;"  Geey.  Moore,  14  Cal.  472: 
KiTThbaU  V.  S&mple,  25  id.  452  ;  Acts  1866, 487,  §  60 ;  3  Washb. 
on  Real  Prop.  404  ;  4  Kent,  283  ;  Ohio  Dig.  310-316 ;  9u>eet 
V.  Brown,  12  Mete.  175  ;  BlancTiardY.  Brooks,  13  Pick.  47; 
Powers  V.  Ware,  2  id.  458. 

The  complaint  of  appellants  does  not  therefore  state  fiicts 
sufficient  to  constitute  a  cause  of  action. 

Appellants  seek  to  vary  the  terms  of  the  deed  by  oral 
testimony,  and  prove  a  liability  that  their  pleadings  show 
did  not  exist.  Such  evidence  is  inadmissible.  No  action 
can  be  maintained  for  a  failure  of  title  of  a  fork  of  a  stream 
that  was  not  actually  embraced  in  the  deed.  7}ym(isan  v. 
Bates,  14  Wend.  672. 

Wadb,  C.  J.  This  is  an  appeal  from  a  judgment  of  n:n- 
suit  in  the  court  below.    The  suit  was  brought  to  recover 
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damages  for  breach  of  warranty  in  a  deed  from  defendauie 
to  plaintiffs,  conveying  a  certain  water-right  situate  in  Oro 
Fino  gulch,  Lewis  and  Clarke  county. 

The  deed  in  question  is  in  the  words  and  figures  follow- 
ing, to  wit : 

^'  This  indenture  made  the  fifth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
eight,  between  Edward  M.  Hoyt  and  A.  M.  Holter,  of 
Helena,  Lewis  and  Clarke  county,  Montana  Territory,  par- 
ties of  the  first  part,  and  Jesse  Taylor,  Jeremiah  Smith  and 
George  Cleveland,  parties  of  the  second  part,  witnesseth : 
That  the  said  parties  of  the  first  part,  for  and  in  considera- 
tion of  two  thousand  dollars,  clean  gulch  gold  dust,  to  them 
in  hand  paid  by  said  parties  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  hath  remised,  released 
and  quit- claimed  unto  the  said  parties  of  the  second  part, 
and  to  their  heirs  and  assigns,  all  that  certain  water-right 
lying  and  being  in  the  county  of  Lewis  and  Clarke,  Mon- 
tana Territory,  and  bounded  and  particularly  described  as 
follows,  to  wit :  A  certain  water  privilege  the  right  of  which 
is  now  vested  in  us,  described  as  follows :  All  the  water  of 
the  right-hand  fork  of  Oro  Fino  gulch,  at  and  above  a  point 
upon  said  right-hand  fork,  where  the  head  of  a  ditch  will 
strike  it,  which  will  convey  the  waters  of  ssfid  right-hand 
fork  of  said  Oro  Pino  gulch  into  a  ditch  now  owned  by 
Taylor,  Smith  and  Cleveland,  conveying  the  waiters  of  the 
left-hand  fork  of  Oro  Fino  gulch  into  Tucker  gulch  ;  said 
point  is  supposed  to  be  near  some  cabins  about  a  quarter  of 
a  mile  above  Unionville.  The  said  water-right  hereby  con- 
veyed, including  the  right  of  the  said  parties  of  the  second 
part,  at  any  time  they  may  see  proper  to  carry  and  convey  the 
said  water  of  the  said  right-hand  fork  of  said  Oro  Fino  gulch 
to  Tucker  gulch,  or  such  other  gulch  or  gulches  or  mining 
ground  as  the  said  parties  of  the  second  part  may  elect  to 
carry  the  same,  to  be  by  them  used  or  disposed  of  to  their 
sole  use  and  benefit ;  together  with  all  and  singular  the  tene- 
ments, hereditaments,  and  appurtenances  thereto  belonging 
or  in  any  wise  appertaining  ;  and  the  reversion  and  rever- 
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Bions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof^  and  also  all  the  estate,  right,  title,  interest  we  now 
have  in  said  property,  possession,  claim  and  demand  what- 
soever,  as  well  in  law  as  in  equity,  of  the  said  parties  of  the 
first  part,  of,  in  or  to  the  said  premises,  and  every  part  and 
parcel  thereof  with  the  appurtenances.  To  have  and  to  hold 
all  and  singular  the  said  premises,  together  with  the  appur- 
tenances unto  the  said  parties  of  the  second  part,  their  heirs 
and  assigns  forever,  and  we  hereby  covenant  and  agree  to 
warrant  and  defend  the  title  to  the  same  against  all  claims 
of  all  persons  whomsoever,  whether  in  law  or  equity. 
In  witness  whereof  the  said  parties  of  the  first  piut  hath 

hereunto  set  their  hands  and  seals  the  day  and  year 

first  above  written. 

EDWAED  M.  HOTT,  [l.  b.] 
A.  M.  HOLTER.  [L.a.] 

Signed,  sealed  and  delivered  in  ) 
presence  of  Amos  T.  Laird.      ) 

Tebbitoby  of  Montana,     )       . 
County  qf  Lewis  and,  Olarke^  \      " 

On  this  6th  day  of  December,  1868,  personally  appeared 
before  me,  A.^B.  Babcook,  of  the  aforesaid  Territory,  Ed- 
ward M.  Hoyt  and  A.  M.  Holter,  and  acknowledged  under 
oath  that  they  and  each  of  them  signed  and  jointly  did 
execute  th&  within  instrument,  of  their  own  free  will. 

A.  B.  BABCOOK, 
Notary  Public. 

Upon  the  trial  of  the  cause  to  a  jury,  the  plaintiffs,  to- 
maintain  the  issues  on  their  part,  offered  the  foregoing  deed 
in  evidence,  and  the  same  was  received,  and  read  to  the  jury. 
It  will  be  seen  that  this  deed  is  a  conveyance  of  all  the 
waters  of  the  rigM-handforlc  of  Oro  Pino  gulch.  The  plain- 
tiffs then  asked  the  following  question  of  the  witness  Tay- 
lor, one  of  the  grantees  in  the  deed.  ''  What  was  intended' 
by  the  term  right-hand  fork  of  Oro  Fino  gulch  ? "  Whicb 
question  was  objected  to,  and  objection  sustained.    Tl» 
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pkdntifTs  then  proposed  to  prove,  by  competent  witnesses, 
that  the  plaintiffs  became  the  owners  of  the  right-hand  fork 
of  Oro  Pino  gnlch  in  the  year  1886,  as  were  so  the  owners 
thereof  at  the  time  of  the  making  and  execution  of  the  deed 
from  defendants  to  plaintiffs,  on  the  5th  day  of  December, 
1868 ;  that  said  plaintiffs  at  that  time  were  the  owners  oi' 
a  ditch  conveying  the  waters  of  same  right-hand  fork  of 
Oro  Fino  gnlch  into  Tacker  gulch ;  that  the  cabins  referred 
to  in  said  description  are  situate  on  the  left-hand  fork  of 
said  gulch,  about  one-fourth  of  a  mile  above  Unionville, 
.and  that  immediately  after  the  execution  of  the  deed  from 
defendants  to  plaintifiEs  herein  set  forth,  an  agent  of  defend- 
ants, the  grantors  in  said  deed,  delivered  to  the  plaintiff, 
the  grantees  therein,  the  waters  of  the  le/t-hsLad  fork  of  said 
■Oro  Fino  gulch,  and  other  testimony  of  like  character.  To 
the  introduction  of  which  testimony  the  defendants 
objected,  which  objection  was  sustained;  whereupon  plain- 
tiffs submitted  to  a  judgment  of  nonsuit,  and  appealed  to 
this  court 

The  object  and  purpose  of  this  proof  was  to  show  that 
the  grantors  intended  to  convey,  and  the  grantees  intended 
to  receive  by  virtue  of  the  deed  in  question,  the  waters  of 
the  Iff t'Tiaiid fork  of  Oro  Fino  gulch,  instead  of  the  waters 
of  the  rigrA^hand  fork,  as  described  in  the  deed. 

This  question  is  presented  for  solution  and  decision. 
Can  the  words  in  a  deed  be  altered  or  changed  by  extrinsic 
evidence?  In  other  words,  where  parties  have  con- 
veyed all  the  waters  of  the  rigJit-hand  fork  of  a  cer- 
tain gulch  or  stream,  is  parol  extrinsic  proof  admissible  to 
show  that  they  intended  to  convey  all  the  waters  of  the  left- 
hand  fork  of  such  stream  % 

The  enunciation  of  a  few  general  principles,  as  derived 
from  the  books  and  authorities,  may  be  of  use  in  arriving 
at  a  safe  and  satisfactory  answer  to  the  question  proposed. 

It  has  long  been  settled,  that  where  parties  have  deliber- 
ately put  their  contracts  in  writing  in  such  terms  as  import 
a  legal  obligation  without  uncertainty  or  ambiguity,  as  to 
the  object,  nature  and  extent  of  their  agreements,  it  is  con 


^ 


gr  694  Tayloe  v.  Holtee-  [Aug,  T.^ 

clasiyely  presumed  that  the  whole  of  the  contract  wae 
reduced  to  writing  ;  and  all  oral  testimony  as  to  what  was 
said  before,  at  the  time  of,  or  after  it  is  completed,  i& 
rejected  because  it  would  tend  to  substitute  an  oral  for  a 
written  contract.  This  rule  is  not  contradicted  or  varied 
by  the  fact,  that  extrinsic  par61  eridence  is  always  admissi- 
ble to  give  effect  to  a  written  instrument,  by  applying  it  to- 
its  proper  subject-matter,  by  proving  the  circumstances 
under  which  it  was  made,  thereby  enabling  the  court  to  put 
itself  in  the  place  of  the  parties  with  all  the  information 
possessed  by  them,  the  better  to  understand  the  terms 
employed  in  the  contract,  and  to  arrive  at  the  intention  of 
the  parties. 

Instruments  are  to  be  interpreted  according  to  their  sub- 
ject-matter, and  parol  evidence  may  be  resorted  to  in  order 
to  ascertain  the  nature  and  qualities  of  the  subject,  as  a 
just  medium  of  interpreting  the  language  of  the  parties, 
and,  also,  as  a  just  foundation  for  giving  the  instrument  an 
interpretation,  when  considered  relatively,  different  from 
that  which  it  would  receive  if  considered  in  the  abstract. 

It  is  necessary  to  the  validity  of  a  grant  that  the  thing 
granted  should  be  capable  of  being  distinguished  from  all 
other  things  of  the  kind,  but  it  is  not  necessary  that  the  de- 
scription should  be  such  as  to  identify  the  object  without  the 
aid  of  extiinsio  testimony,  and  when  the  description  alludes 
to  facts  beyond  the  deed,  parol  evidence  may  be  offered, 
not  to  contradict  the  description,  but  to  locate  the  deed  upon 
the  land.  And  this  principle  was  the  foundation  of  the 
decision  in  the  case  of  Donnell  v.  Humphreys^  ante,  614. 

These  rules  and  principles  apply  to  the  interpretation  of 
instruments  that  are  ambiguous  and  uncertain  upon  then 
face,  as  if  I  should  convey  to  A  my  house  and  lot  in  H^ena, 
and  I  was  the  owner  of  two  houses  and  lots  therein ;  parol 
evidence  would  be  admissible  to  show  which  of  the  two 
houses  I  intended  to  convey.  But  if  I  conveyed  my  brick 
house  on  Main  street,  can  parol  proof  be  introduced  to 
show  that  I  intended  to  convey  my  wooden  house  on  Bod- 
ney  street! 
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The  description  contained  in  the  deed  in  question  is  not 
in  any  sense  ambiguons  or  uncertain.  It  is  ^^all  the  water 
of  the  right-hand  fork."  This  is  direct,  simple  and  plain. 
Can  we  go  outside  of  the  deed  and  create  an  ambiguity, 
aad  then  apply  the  language  used  to  a  subject  entirely 
different  and  directly  contradictory  to  the  subject  men- 
tioned in  the  deed  ? 

It  is  believed  that  the  following  is  the  true  rule  upon  the 
sutgect,  which  rule  is  gathered  from  a  review  of  the  authori- 
ties upon  the  question,  so  fi&r  as  we  have  been  able  to  read 
them :  The  intent  of  the  parties  must  be  gathered  from 
what  is  written  rather  than  from  parol  evidence,  but  the 
language  of  the  instrument  may  be  construed  by  the  light 
of  surrounding  circumstances,  and,  so  far  as  possible,  the 
court  may  put  itself  in  the  place  of  the  parties,  and  may 
interpret  the  language  from  this  stand-point,  hut  nothing 
can  he  added  to  or  tdkenfrom  the  written  words. 

When  it  is  said  that  courts  may  put  themselves  in  the 
place  of  the  parties,  and  interpret  the  language  used  by  the 
light  of  surrounding  circumstances,  it  is  necessary,  in  the 
first  place,  that  such  language  be  ambiguous  and  uncer- 
tain ;  and,  in  the  next  place,  no  interpretation  can  be  given 
whereby  the  language  can  be  altered  or  changed. 

If  the  language  is  ambiguous  it  may  be  showh  what  is 
intended,  but  this  intention,  when  so  shown,  shall  not  con- 
tradict, change  or  vary  the  language  used.  The  language 
of  the  instrument  shall  be  applicable  to  the  intention 
shown  by  parol. 

If  this  rule  is  sustained  by  the  authority,  then  parol 
proof  never  could  be  introduced  to  show  that  a  giantor  in- 
tended to  convey  the  ^^ l^ft-hand  fork^'^  when  he  did,  in 
fact,  convey  the  ^'rig^Aif-hand  fork." 

One  of  the  leading  cases  referred  to  by  appellants'  coun- 
sel is  that  of  Bewmer  v.  Nesmith^  34  Gal.  634.  The  de- 
scription contained  in  the  deed  in  this  case  was  as  follows : 
^^  All  that  certain  piece  of  mining  ground  situate  in  Comer's 
Field,  on  Swindle  Hill,  south  of  the  road  leading  from 
Yankee  Jim's  to  Todds'  Valley,  known  as  the  Booth  claims, 
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and    mai'ked   by  stakes  and  comers,  four  hundred  feet 
front,  more  or  less,  rv/nning  hack  into  the  hUV^ 

It  will  be  seen  that^  although  there  are  many  calls  in  this 
description,  it  finally  reaches  this  said  claim  known  .as 
the  Booth  claims,  marked  by  stakes  and  comers,  and  four 
hundred  feet  front,  more  or  less,  and  running  back  into 
the  hill.      And  the  court  say:     We  are  unable  to  per- 
ceive why  this  description  is  not  applicable  to  the  ground, 
and   sufBiciently  certain  for  all  purposes  of   description. 
But  one  of  the  chief  questions  determined  in  the  case  was, 
whether  parol  proof  was  competent  to  show  what  was 
meant  by  the  terms  known  as  the  ^'  Booth  claims,"  and  "  ran- 
ning  back  into  the  hill."     These  terms  and  phrases  are  am- 
biguous and  uncertain ;  and  ttie  court  very  properly  say, 
that  it  was  competent  to  show  the  intention  of  the  parties 
in  using  these  words.    But  we  hold  that  no  intention  could 
be  shown  that  would  destroy  the  words  themselves.    The 
words  being  ambiguous,  extrinsic  evidence  can  apply  them 
to  fheir  proper  subject,  and,  when  so  applied,  the  words 
must  still  be  applicable  to  that  subject    And,  although 
this  is  true,  yet  it  would  not  be  true  that  proof  could  be 
introduced  to  show  that  the  parties,  when  they  said  the 
claim  known  as  "Booth's  claim,"  intended  John  Smith's 
•claim,  or  when  they  said  "running  back  to  the  hills,"  they 
intended  to  say  running  forward  to  the  river.    The  case  does 
not  support  the  proposition  that  parol  extrinsic  evidence 
oan  be.  introduced  to  explain  the  terms  of  an  unambiguous 
deed,  and  to  make  parties  say  the  "right-hand  fork"  when 
they  intended  the  "left-hand  fork." 

Neither  is  the  proposition  supported  by  the  case  of  Jack- 
son and  McNaughten  v.  LoomiSy  18  Johns.  81,  where,  in  a 
deed,  the  premises  were  described  as  lot  No.  51,  in  the  sec- 
ond division  of  a  patent  bounded  as  follows :  Beginning  at 
a  stake  and  stones,  etc.,  giving  monuments,  courses  and 
distances.  It  was  proved  that  the  grantor  at  the  time  of  the 
conveyance  owned  lot  No.  50,  in  the  same  patent,  and  that 
the  monuments,  courses  and  distances  exactly  correspond 
with  those  found  on  the  land,  and  that,  unless  this  was  con- 
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veyed  by  the  deed  it  would  be  inoperative  and  of  no  eflect 
The  court  held  that  the  words  * '  lot  No.  51 "  might  be 
rejected  as  surplusage,  the  description  of  the  premises 
being  sufficiently  certain  without  these  words  ;  that  if  there 
is  a  contradiction  in  a  description,  that  part  of  it  is  to  be 
taken  which  gives  most  permanence  and  certainty  to  ,the 
location.  This  simply  decides  that  where  land  is  described 
by  monuments,  courses  and  distances,  these  shall  control, 
instead  of  the  number  of  the  lot,  and  that  a  false  number 
may  be  rejected  as  surplusage.  •  But  suppose  we  undertook 
to  reject  the  words,  "right-hand  fork  of  Oro  Pino  gulch  "  in 
the  description  under  consideration  ;  it  cannot  be  done  with- 
out utterly  destroying  the  deed,  unless  we  supply  other 
words,  and  no  words  can  be  added  to  or  taken  from  a 
description  by  virtue  of  extrinsic  evidence.  Strike  out  the 
words  "right-hand  fork,"  and  nothing  is  conveyed,  and  the 
deed  is  a  nullity. 

So  in  the  case  of  Irwin  v.  Tlie  United  States^  16  How. 
622,  the  description  contained  in  the  deed  was  as  follows : 
**The  right  and  privilege  to  use,  divert  and  carry  away 
from  the  fountain  spring,  etc.,  by  which  the  woolen  factory 
of  grantors  is  now  supplied,  so  much  water  as  will  pass 
through  a  pipe  or  tube  of  equal  diameter  with  one  that 
shall  convey  the  water  from  the  said  spring  upon  the  same 
level  therewith  to  the  factory  of  said  grantors."  The  court 
held  that,  under  and  by  virtue  of  this  description,  the 
grantors  were  entitled  to  one-half  the  waters  mentioned, 
and  this  decision  is  perfectly  consistent  with  the  words 
used ;  and,  following  the  words  of  the  description,  no  other 
decision  could  have  been  amved  at. 

The  view  of  the  law,  as  herein  intimated,  is  most  forcibly 
expressed  in  the  case  of  Tymason  v.  Bates,  14  Wend.  672. 
In  this  case  the  court  says :  *'  The  deed  describes  the  bound- 
aries of  the  premises  conveyed  as  beginning  at  the  south- 
east comer  of  lot  number  sixty,  in  the  line  of  Lindsay  and 
Boseboom's  tract.  The  existence  and  location  of  this  line 
is  not  in  this  ca^e  the  subject  of  dispute,  but  the  question 
proposed  to  be  evolved  is,  whether  the  parties  to  the  deed 
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meant  to  refer  to  what  is  proved  to  be  the  true  line,  or  to 
another  line  which  they  supposed  to  be  the  real  line  of 
Lindsay  and  Boseboom's  tract,  but  which  in  fisict  was  oof 
And  the  cotirt  proceeded  to  solve  the  question  by  saying 
that  what  the  parties  intended  must  be  ascertained  by  what 
is  expressed  in  the  deed.  If,  however,  their  intention  is 
not  expressed  in  the  deed,  extrinsic  evidence  must  be 
resorted  to,  to  supply  that  which  the  instrument  does  not 
supply. 

But  in  the  case  at  bar,  the  intention  is  fully  and  clearly 
expressed  to  convey  the  waters  of  the  right-hand  fork  of 
Oro  Fino  gulch,  and  as  in  the  case  of  Tymdsan  v.  Bates^ 
there  is  no  ambiguity  in  the  expression  used,  nor  any  thing 
in  the  deed  to  show  that  the  parties  did  not  mean  exactly 
what  they  said. 

The  case  under  consideration  must  be  distinguished  from 
the  numerous  cases  cited  in  the  books  where  these  were 
uncertain,  contradictory  or  ambiguous  descriptions,  wherein 
it  is  decided  that  if  there  are  certain  particulars  once  suffi- 
ciently ascertained  which  designate  the  thing  intended  to 
be  granted,  the  addition  of  a  circumstance,  false  or  mistake, 
will  not  frustrate  the  grant,  but  may  be  rejected  as  sni-plus- 
age,  and  so  if  the  language  used  is  ambiguous  it  may  be 
explained,  but  when  explained  it  must  verify  the  intention 
so  proved  by  extrinsic  evidence.  The  true  rule  is,  to  giu 
effect  to  the  intention  of  the  parties  if  the  words  they  em- 
ploy will  admit  of  it.  But  if  the  words  used,  by  their 
clearness  and  certainty,  absolutely  forbid  the  aid  of  extrin- 
sic evidence  in  their  interpretation,  it  would  be  changing  the 
certain  vrritten  contract  of  the  parties  to  let  in  outside  parol 
proof. 

Parties  must  contract  for  themselves,  courts  cannot  make 
contracts  for  them,  and  the  rules  of  interpretation  are  utterly 
unavailing  to  aid  a  contract  or  agreement  that  is  specific  and 
certain  in  its  terms,  and  clearly  speaks  what  the  parties 
intended  it  should.  If  parties  convey  the  righ^hand  fork 
of  Oro  Pino  gulch,  courts  nor  witnesses  cannot  say  they 
thereby  intended  the  left-hand  fork.    As  well  might  they 
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say  they  intended  the  left  fork  of  the  MiBsouri  river,  or  the 
north  fork  of  the  Yellowstone,  and  all  the  ciroumstances 
and  snrronnduigB  of  the  parties,  however  plansible  they 
may  appear,  cannot  blot  out  the  language  of  the  deed  and 
supply  other  language  in  its  place.  Such  circumstances 
and  surroundings  may  aid  the  language  but  cannot  destroy 
it.  They  can  apply  the  deed  to  its  proper  subject,  and 
iwrhen  thus  applied,  the  language  must  describe  such  subject, 
and  be  entirely  consistent  with  it.  The  language  must  con- 
trol and  not  the  circumstances.  The  written  words  must 
^tand  and  no  parol  proof  can  destroy  them. 

The  proposed  testimony  by  virtue  of  the  introduction  of 
'which  it  was  offered  to  be  proven  that  where  the  parties 
■ased  the  term  right-hand  fork  in  the  description  they 
in  fact  intended  the  left-hand  fork,  was  properly  rejected, 
and  the  judgment  of  the  court  below  is  affirmed. 

And  here  this  decision  might  properly  close,  but  many 
<luestions  of  grave  importance  were  argued  and  determined 
ii\  settling  the  pleadings  in  the  case,  which  so  vitally  affect 
the  rights  of  the  parties  herein,  that  we  feel  called  upon  to 
review  those  decisions. 

And  first,  the  defendants  made  a  motion  to  strike  out  cer- 
tain portions  of  the  complaint,  by  which  motion  the  ques- 
tion of  the  measure  of  damages  in  a  suit  for  breach  of  war- 
ranty  in  a  deed  was  presented. 

At  common  law,  upon  the  ancient  covenant  of  warranty, 
upon  voucher  or  writ  of  warranHa  chartcB  the  demandant 
recovered  of  the  vendor  other  lands  of  equal  value  with  the 
lands  from  which  the  vendee  or  feofee  was  evicted,  and  the 
value  was  computed  as  it  existed  when  the  warranty  was 
made,  and  the  warrantor  was  not  held  to  pay  for  the 
increased  value  of  the  lands.  And  when  the  personal  cove- 
nants of  warranty  were  introduced,  this  established  measure 
.  of  compensation  was  not  varied  or  changed. 

In  this  country  upon  a  covenant  of  seizin  and  the  right  to 
convey,  the  rule  in  all  the  States  seems  to  be  the  value  of 
the  lands  at  the  time  of  the  conveyance,  and  interest  and 
costs.    I  believe  this  rule  usually  obtains  in   the  United 
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States  wherever  the  gaestion  has  been  a^udiiated,  and  I  do 
not  understand  counsel  to  dispute  this  proposition.  But 
upon  the  covenant  of  warranty  and  for  quiet  ei^oyment^ 
there  is  a  conflict  of  authority,  upon  the  measure  of  and 
amount  of  damages  that  may  be  recovered  for  breach  of  the 
covenant  In  the  covenant  of  seizin  the  breach  occurs  at 
the  time  of  the  conveyance,  it  is  broken  as  soon  as  it  is  made, 
and  this  is  the  reason  assigned  for  the  rule,  that  the  measure 
of  damages  shall  be  the  value  of  the  land  at  the  time  of  the 
breach* 

In  a  covenant  of  warranty  or  for  quiet  enjoyment^  for 
they  are  the  same  in  their  legal  consequences,  the  covenant 
is  not  broken  until  eviction,  and  the  effort  has  been  made  in 
such  cases  to  measure  the  damages  by  the  value  of  the  lands 
at  the  time  the  covenant  is  broken,  in  analogy  to  the  rule  in 
covenants  of  seizin,  and  hence  the  question  as  to  the  in- 
creased yalue  of  the  land  by  the  natural  rise  thereof  or  by 
way  of  improvements. 

It  is  diflicult  to  discover  any  substantial  reason  why  tl^e 
rule  should  not  be  the  same  in  both  classes  of  covenants. 
These  covenants  in  either  case  express  the  contracts,  or  the 
intention  of  the  parties,  and  where  the  parties  act  in  good 
faith,  it  does  not  look  like  exact  justice  to  say  that  A,  who 
takes  possession  of  lands  under  a  covenant  of  seizin,  and 
makes  valuable  improvements  thereon,  upon  being  dispos- 
sessed by  the  real  owner  shall  receive  as  damages  only  the 
value  of  the  lands,  at  the  time  they  were  conveyed  to  him  and 
interest,  while  B,  who  takes  possession  under  a  covenant  of 
warranty,  shall  receive  the  value  at  the  time  he  is  evicted. 
The  reason  assigned  for  the  di£ference  is  a  purely  technical 
one,  and  is  arrived  at  by  saying,  that  in  the  case  of  a  cove- 
nant of  seizin  the  contract  is  broken  as  soon  as  it  is  made. 

We  propose  to  examine  the  authorities  upon  the  meaeuiv 
of  damages  in  covenants  of  warranty  and  for  quiet  ei\jo7- 
ment,  and  to  arrive  at  what  departures  in  the  rule,  if  any, 
have  been  made  as  applied  to  covenants  of  seizin. 

The  question  oame  up  in  the  State  of  New  York  in  1806, 
iL  the  case  of  Stoats  v.  Ten  Eyck^  3  Cai.  111.    The  cove- 


1872.]  Taylob  v.  Holtjbu.  701 

nantB  in  Ten  Eyck'  s  deed  were  of  seizin  and  for  quiet  enjoy- 
menty  and  the  question  was  whether  the  plaintiff  was  enti- 
tled to  recover  the  value  at  the  time  of  eviction,  or  at  the 
time  of  the  purchase  and  to  be  ascertained  bj  the  con- 
sideration given.  Elent,  C,  J.,  decided  that  the  rule  at 
common  law  was  that  the  demandant  recovered  compensa- 
tion only  for  the  land  at  the  time  the  warranty  was  made, 
Itnd  that  the  law  had  not  been  altered. since  the  introduc- 
tion of  personal  covenants.  Livii^gsto:^,  J.,  concurred  in 
this  opinion^  and  without  deciding  what  ought  to  be  the 
rule  where  the  estate  has  been  improved  after  purcha^ae,  he 
held  that  the  plaintiff  ought  to  be  re-imbursed  the  costs  sus- 
tained in  the  action  of  ejectment. 

In  a  subsequent  case  (Pitcher  v.  Lming$tanj  4  Johns.  1), 
the  covenants  were  of  seizin  and  for  quiet  enjoyment,  and 
the  question  was  presented  whether  the  plaintiff  could 
recover  damages  for  improvements  made  by  him  and  the 
increased  value  of  the  land.  Upon  the  question  as  to  the 
increased  value  of  the  land,  all  the  couit  concurred  in  the 
opinion  in  the  case  of  Ten  Eyck'a  Executors^  and  the 
majority  of  the  court  decided  that  there  could  be  no  recov- 
ery for  the  improvements).  Sp£NC£B,  J.,  dissenting  there- 
from and  delivering  a  dissenting  opinion.  These  decisions 
have  been  followed  in  the  State  of  New  York,  and  in  that 
State  the  law  may  be  considered  settled,  and  the  same  rule 
prevails  in  the  States  of  Pennsylvania  {Brawn  v«  DickensoUy 
12  Penn.  St.  280 ;  4  DaU.  444  ;  8  Serg.  &  Bawle,  166) ;  North 
Carolina  {PhiUips  v.  Smithy  1  N.  C.  L.  B.  475) ;  Georgia 
{Davis  V.  SmUh,  6  Ga.  286) ;  Kentucky  (2  Bibb,  279) ;  Arkan- 
sas (1  Pike,  323) ;  Iowa  (1  Greene,  28) ;  Ohio  (14  Ohio,  118); 
Virginia  (2  Leigh,  468) ;  Tennessee  (4  Humph.  101) ;  New 
Jersey  (2  Harr.  304) ;  and  South  Carolina  (2  Nott  &  McCord, 
180). 

The  siune  rule  prevails  in  the  supreme  court  of  the  United 
States.    HopHvA  v.  Lte^  6  Wheat.  118. 

Opposed  to  the  rule  adopted  in  these  States,  and  adopt- 
ing the  rule  that  the  measure  of  damages  in  the  case  jxro* 
posed  is  the  value  of  the  lands  with  the  improvements  at 
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the  time  of  the  eviction,  are  the  States  of  Massaoliusetts 
{Oore  V.  BrcuzieTy  3  Mass.  528);  Connecticut  (Kirby's  B.  3 ; 
14  Conn.  304) ;  Vermont  (12  Vt.  387) ;  and  Maine  (527). 

Pabbons,  Ch.  J.  (in  Oore  v.  Brazier)^  said:  "When 
lands  were  aliened  for  money,  when  improvements  in  agri- 
culture became  an  important  object  of  public  policy,  and 
when  the  alienor  might  have  no  other  lands  to  render  a 
recompense  in  value,  it  became  expedient  that  another  rem- 
edy for  the  purchaser  on  eviction  should  be  allowed.  And 
it  is  certain  that,  before  the  emigration  of  our  ancestors,  the 
tenant,  on  being  lawfully  ousted  by  a  title  paramount,  might 
maintain  a  personal  action  of  covenant  broken  on  the  real 
covenant  of  warranty." 

Upon  this  conflict  of  authority  in  the  different  States  we  are 
called  upon  to  determine  where  the  true  rule  is  to  be  found, 
and  it  is  our  opinion  that  the  weight  of  authority  prepon- 
derates in  favor  of  the  rule  that  the  measure  of  damages, 
where  no  other  consideration  intervenes,  is  the  value  of  the 
lands  at  the  time  the  covenant  is  made,  and  interest  and  the 
necessary  costs  incurred  in  defending  the  title. 

The  rule  we  have  indicated  must  prevail  where  there  is 
nothing  in  the  deed  to  show  a  different  intention.  The  con- 
tract or  covenant  of  warranty  must  be  construed  like  any 
other  contract  by  arriving  at  the  intention  of  the  parties,  and 
where  there  is  any  thing  peculiar  in  the  deed  to  indicate 
what  the  parties  intended  by  their  contract,  tliat  declared 
intention  ought  to  prevail  over  any  arbitrary  rule  of  law. 
If  the  vendor,  at  the  time  of  the  alienation,  knows  the  par- 
ticular purpose  to  which  the  vendee  intends  to  put  the  prop- 
erty he  ought  to  be  said  to  make  the  conveyance  with  refer- 
ence to  that  purpose. 

There  are  intimations  running  through  all  the  authorities 
that  the  contract  of  warranty  must  be  construed  like  any 
other  contract  by  arriving  at  the  intention  of  the  parties,  aa 
if  A  buys  of  B  a  city  lot  for  the  purpose  of  erecting  a  dwell- 
ing-house thereon  of  great  value,  and  this  purpose  is  known 
to  B  at  the  time  he  makes  the  covenant  of  warranty,  he 
ought  to  be  held  to  contract  with  reference  to  this  object^ 
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and  it  would  seem  that  a  oovenant  of  warranty  of  title  and 
quiet  enjoyment  under  such  circumstances  must  be  different 
in  its  obligation  than  such  a  covenant  as  applied  to  a  piece 
or  parcel  of  wild  land,  unoccupied  and  of  little  value. 

Mr.  Sedgwick  (Measure  of  Damages,  164)  says :  '^  There 
seems  great  doubt  whether  sufficient  attention  has  been  paid 
to  the  words  of  the  covenant  What  is  the  meaning  of  the 
phraae  of  ^ quiet  enjoyment'  in  regard  to  a  city  lot  for 
instance,  which  is  of  no  use  but  for  buildings,  an  which 
erections  must  be  contemiplaied  at  the  tiTne  of  the  purchase 
by  both  parties^  and  of  which  without  such  erections  no 
ei^oyment  can  be  had.  May  not  a  distinction  be  well  taken 
between  this  covenant  applied  to  such  property  and  to  farm- 
ing lands  1" 

It  will  be  observed  that  this  distinction  is  made  by  Mr. 
Sedgwick,  where,  from  the  nature  of  the  conveyance  and 
without  any  words  in  the  deed,  the  parties  must  contem- 
plate valuable  improvements. 

The  plaintiifs  invoke  the  distinction  made  by  Mr.  Sedg- 
wick, and  ask  that  it  be  applied  to  the  deed  in  question. 
They  contend  that  from  the  language  of  the  deed  itself, 
aside  from  the  nature  of  the  property  conveyed,  the  vendor 
knew  the  purpose  of  the  vendee  in  securing  the  conveyance^ 
and  knew  that  he  intended  to  attach  valuable  improvements 
thereto,  which  would  be  of  no  value  if  the  title  to  the  prop- 
erty conveyed  failed. 

From  the  description  in  the  deed  it  is  true  that  the  vendor 
knew  that  the  vendee  contemplated  constructing  a  ditch 
whereby  the  purchase  would  be  made  valuable,  and  the 
vendor  knew  that  it  was  necessary  to  construct  a  ditch  from 
the  right-hand  fork  to  the  left-hand  fork  before  this  water 
could  be  conveyed  to  Tucker  gulch,  and  he  knew  that  water 
for  Tucker  gulch  was  the  object,  and  he  knew  tluvt  the 
vendee  contemplated  making  a  ditch  from  the  right-hand 
fork  to  the  left-hand  fork,  and  the  vendors  fix  the  point  of 
departure  of  such  ditch.  And,  if  we  considered  this  an 
open  question,  we  should  say  that  the  party  having  this 
knowledge  must  have  contracted  and  entered  into  his  cove- 
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^nant  of  warranty  with  reference  to  this  infonnation,  and 
that  it  formed  one  of  the  ingredients  of  the  covenant,  and 
was  one  of  the  necessary  elements  of  the  contract  of  war- 
ranty. Parties  do  covenant  with  reference  to  the  subject- 
matter  of  the  conveyance  and  with  reference  to  the  object 
of  the  conveyance,  especially  when  that  object  is  ezfwe^ed 
in  the  deed.  And  if  we  did  not  feel  controlled  by  the 
authorities,  we  should  say  that  the  vend^  knowing  the 
purpose  of  the  vendee,  and  that  purpose  being  expressed 
in  the  deed,  he  entered  into  the  covenant  of  warranty  with 
reference  to  that  purpose,  and  that  this  covenant  would  hold 
him  to  respond  for  such  improvements.  As  if  A  should 
say  to  B,  ^4f  you  will  build  a  flouring  mill  upon  this  stream 
worth  $10,000 1  will  warrant  you  the  title  to  the  water  and  the 
water  right,"  and  the  mill  should  be  built  upon  the  strength 
of  such  warranty,  and  the  title  should  fail,  A  should  be 
held  for  the  value  of  the  improvements. 

But  we  feel  controlled  and  guided  by  a  long  course  of 
decisions  wherein  the  value  of  the  land  at  the  time  of  the 
conveyance,  with  interest  and  costs,  is  fixed  as  the  measure 
of  damages,  and  the  distinction  suggested  by  Mr.  Sedgwick, 
if  made  at  all,  has  been  disregarded.  Some  definite,  fixed 
and  unalterable  rule  ought  to  prevail  as  to  the  measure  of 
damages  upon  breach  of  warranty  of  title,  and  the  one  fix- 
ing the  value  of  the  lands  at  the  time  of  the  conveyance, 
with  interest  and  costs,  has  been  a  long  time  adhered  to. 
and  it  is  now  too  late  to  make  any  departure  therefh>m. 

The  consideration  in  the  deed  is  $2,000  in  clean  gold  duet, 
and  the  averment  in  the  complaint  is  that  $2,600  in  currency 
was  paid  as  the  consideration,  and  the  plaintiffs  ask  dam- 
ages for  $2,600  as  to  this  item. 

Upon  this  proposition  we  say  that  where  a  contract  is 
made  payable  in  so  many  dollars'  worth  of  specific  articles 
of  personal  property,  after  demand  and  refusal  to  deliver 
the  property,  it  beoomes  a  contract  to  pay  so  much  in  money, 
and  we  hold  that  only  $2,000  in  currency  could  have  been 
oolleoted  for  the  consideration  in  the  deeds,  and  as  a  conse- 
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quence  only  $3,000  damages  coald  be  collected  in  this  action, 
together  with  interest  and  costs. 

And  as  to  costs,  we  hold  this :  that  the  vendor  not  only 
warranted  the  title,  bat  he  promised  to  defend  it.  For  what 
shall  he  respond  nnder  this  promise  to  defend  the  title  he 
grants  ?  That  the  taxable  costs  in  the  snit  to  defend  the 
title  can  be  recovered  under  and  by  virtue  of  this  cove- 
nant, does  not  seem  to  admit  of  much  question ;  and  that  a 
reasonable  counsel  fee,  as  well  as  the  taxable  fee  of  counsel, 
can  be  recovered,  was  held  in  the  case  of  Ten  EycK  s  Execu- 
tors^ and  this  seems  to  be  the  rule  in  Massachusetts,  Maine, 
New  Hampshire  and  Vermont  And  the  same  reason  that 
would  authorize  the  recovery  of  the  clerk's,  sheriff's  and 
other  costs  would  also  authorize  and  permit  the  recovery  of 
reasonable  counsel  fees  necessarily  incurred  in  defending 
the  title.  The  character  of  these  expenses  is  the  same.  One 
is  just  as  requisite  as  the  other,  and  both  are  requisite  to  a 
defense,  and  we  hold  that  both  are  I'ecoverable  for  the  same 
reason. 

2.  The  next  question  relates  to  the  sufficiency  of  the  com- 
plaint. The  defendants  filed  a  demurrer  thereto  upon  the 
ground  that  the  deed  in  question  was  but  a  release  ;  that  the 
guaranty  attached  only  to  the  grantors'  interest  in  the  prop- 
erty conveyed,  and  the  grantors  having  no  interest  in  the 
property  at  the  titne  of  the  conveyance,  the  warranty  is  there- 
fore void. 

An  inspection  of  the  deed  will  show  the  following :  *'  That 
the  parties  of  the  first  part  for  and  in  consideration  of 
the  sum  of  $2,000  clean  gulch  gold  dust  to  them  in  hand 
paid  by  the  parties  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  hath  remised^  released^  and 
foreoer  quitclaimed  unto  the  said  i)arties  of  the  secolid 
part,  and  to  their  heirs  and  assigns  all  that  certain  water- 
right  lying,"  etc.  Then  follows  this  clause  of  warranty: 
*'and  we  hereby  covenant  and  agree  to  warrant  and  defend 
the  title  to  the  same  against  all  claims  of  all  persons  whom- 
soever, whether  in  law  or  equity." 

By  the  words  used  in  this  deed,  did  the  grantors  convey 
Vol.*  L— 89. 
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the  water-right  as  upon  bargain  and  sale,  or  did  they  sim- 
ply convey  their  interest  therein,  whatever  that  interest 
might  have  been  ?  It  is  suggested  that  in  the  conveyance  of 
a  mere  possessory  title  where  the  party  has  not  the  title  in 
fee,  as  in  this  case,  that  the  words  remise j  rdease  and  quii- 
daim  are  the  proper  words  to  use  in  making  such  convey- 
ance, but  we  wish  to  strip  this  question  of  every  peculiar  or 
local  consideration,  and  to  determine  it  upon  the  bare  words 
used  in  the  conveyance. 

This  deed  must  be  taken  as  a  whole  and  construed  to- 
gether, and  every  part  and  portion  thereof  must  be  made  to 
harmonize  with  the  whole,  and  effect  must  be  given  to  every 
part,  if  possible,  without  violating  any  known  rules  of  con- 
struction and  interpretation.  We  must  gather  the  intention 
of  the  parties  from  the  whole  deed.  We  cannot  single  out 
the  words  remise^  release  and  quitclaim^  and  say  therefrom 
that  the  grantors  simply  intended  to  convey  their  interest  in 
the  property,  but  these  words  must  be  construed  in  the  light 
of  the  fact  that  an  ample  and  full  consideration  was  paid 
for  the  property,  and  that  the  title  thereto  was  warranted. 
The  warranty  and  the  consideration  paid  are  entirely 
inconsistent  with  the  theory  that  the  grantors  intended 
simply  to  release  the  property,  but  on  the  contrary  they 
indicate  conclusively  that  the  grantors  intended  to  convey 
the  property  itself  and  the  title  thereto.  And  this  view  of 
the  case  is  supported  by  a  pure  principle  of  equity,  which 
would  forever  prohibit  a  party  from  receiving  a  full  consid- 
eration for  property,  covenanting  to  warrant  the  title  and 
still  retaining  the  consideration,  to  declare  that  because  he 
had  conveyed  nothing  his  covenant  of  warranty  was  worth- 
less. 

We  have  no  hesitation  in  saying  from  this  deed,  that  the 
grantors  intended  by  it  to  convey  the  whole  property  therein 
described,  and  that  when  they  received  $2,000  therefor  they 
supposed  they  w»re  receiving  the  full  price  and  value  ci 
such  property,  and  this  intention  of  the  parties  must  l)e 
carried  into  effect  if  the  words  they  use  do  not  absolutely 
prohibit. 
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It  will  be  noticed  that  the  grantors  do  not  remise,  release 
and  quitclaim  all  their  right,  title  and  interest  in  and  to  the 
proi>erty,  bat  thej  remise,  release  and  quitclaim  i7ie  thing 
itse^.  There  is  a  marked  distinction  between  remising  and 
releasing  one's  interest  in  property,  and  in  remising  and 
releasing  the  property  itself ;  in  the  latter  case  the  words, 
when  supported  by  a  full  consideration,  would  be  treated  as 
words  of  bargain  and  sale,  but  in  the  former  case  the  words 
would  only  convey  the  parties'  interest,  no  matter  what  the 
oonsideration  was.  As  if  A  should  remise,  release  and  quit- 
claim black  acre  to  B,  receiving  from  B  the  full  value  of  the 
proi)erty,  such  conveyance  would  carry  the  absolute  titie, 
while  if  A  should  only  remise,  release  and  quitclaim  his 
interest  in  black  acre,  B  would  only  acquire  such  interest, 
although  a  full  consideration  was  paid.  We  believe  tliis 
distinction  is  supported  by  the  authorities. 

In  Lynch  v.  Idvinffstany  2  Seld.  434,  the  words  in  the 
conveyance  were  ''have  remised,  released,  and  forever  quit- 
claimed, and  by  these  presents  do  remise,  release  and  quit- 
claim unto  the  said  party  of  the  second  part,"  and  the  court 
of  appeals  say,  ''This  was  a  good  and  valid  bargain  and 
sale.  The  pecuniary  cansiderdtion  was  adequate  to  sup- 
port it  a^  sv^hy  and  the  words  '  remise,  release  and  quit- 
claim '  were  sufficient  to  raise  a  use  in  favor  of  Robert  J. 

■ 

Livingston,  the  bargainee,  which  use  the  statute  of  uses 
transformed  into  possession." 

In  a  case  reported  in  the  11  HL  484,  the  court  say,  in 
speaking  of  a  quitclaim  deed :  "  Such  a  deed  is  just  as  effect- 
ual for  the  purpose  of  transferring  real  estate  as  a  deed  of 
bargain  and  sale,  and  had  there  been  no  other  words  in  the 
deed  under  consideration,  showing  an  intention  on  the  part 
of  the  grantor  not  to  convey  the  land  in  question,  there  can 
be  no  doubt  that  the  plaintiff  would  have  been  entitled  tc 


recover." 


And  so  in  WHUaanson  v.  Testy  24  Iowa,  188,  the  court 
hold:  "And  notwithstanding  the  words  'sell,  convey  and 
quitclaim,'  in  the  prior  part  of  the  instrument,  the  subse- 
quent language  wanranting  and   defending  the  premises 
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personal  covenants,  they  will  be  liable  in  an  action  at  law 
by  the  covenantees  in  case  of  breach." 

In  Oredson  v.  KeteUas^  17  N.  Y.  491,  the  court  of  appeals 
holds  as  follows :  "  Although  parties  who  act  in  respect  to 
the  property  in  their  hands  in  the  capacity  of  trustees  only 
are  not  ordinarily  under  any  obligation,  in  executing  the 
duties  of  their  trust,  to  enter  into  any  personal  covenants  in 
relation  to  the  trust  property,  yet  when  they  voluntarily  do 
so  they  are  not  only  themselves  bound  to  perform  such  cov- 
enants, but  those  who  succeed  to  their  rights  as  trustees  are 
also  bound,  so  long  as  they  retain  the  control  of  the  prop- 
erty to  which  they  relate.  See,  also,  Sumner  v.  WiUi^TJMy 
8  Mass.  162. 

The  facts  set  out  in  the  third  defense  of  the  answer  are  not 
sufficient  to  constitute  a  legal  defense  to  said  action. 

4.  The  final  question  relates  to  the  acknowledgment  of  the 
deed.  The  acknowledgment  is  not  in  the  form  prescribed 
by  the  statute,  and  the  defendants  contend  that  this  irrega- 
larity  vitiates  the  deed  as  between  the  parties  to  the  instru- 
ment. 

Our  statute  provides  (section  3,  p  396):  "  Every  convey- 
ance in  writing,  whereby  any  real  estate  is  conveyed  or  may 
be  affected,  shall  be  acknowledged  or  proved  in  the  mannei 
hereinafter  provided."  Section  6  provides :  "No  acknowl- 
edgment of  any  conveyance  whereby  any  real  estate  is  con- 
veyed or  may  be  affected  shall  be  taken  unless  the  person 
offering  to  make  such  acknowledgment  shall  be  personally 
known  to  the  officer  taking  the  same  to  be  the  person  whose 
name  is  subscribed  to  such  conveyance  as  a  party  thereto, 
or  shall  be  proved  to  be  such  by  oath  or  affirmation  of  a 
creditable  witness." 

It  is  admitted  that  the  acknowledgment  to  the  deed  in 
question  does  not  answer  the  requirements  of  the  statute. 
Does  such  failure  in  the  acknowledgment  vitiate  the  deed 
as  between  the  parties  thereto  ? 

The  object  of  an  acknowledgment,  and  the  record  of  a 
deed  affecting  real  estate  relates  to  the  rights  of  third  per- 
sons 
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It  is  submitted  that  a  deed  as  between  the  parties  to  the 
instrament  is  good  and  valid  when  signed,  sealed  and 
delivered,  and  the  purpose  of  acknowledgment  and  record 
is  for  the  protection  of  third  persons.  As  between  the 
parties  a  deed  can  be  enforced  without  acknowledgment 
and  without  record.  The  acknowledgment  is  no  part  of 
the  deed. 

In  the  case  of  Wood  v.  Owings^  1  Cranch,  239,  the 
supreme  court  of  the  United  States  holds,  in  considering 
a  case  under  the  Maryland  statutes,  which  upon  the  subject 
of  acknowledgment  of  deeds  are  similar  to  ours: 

^^  It  is  a  well-established  doctrine  of  the  common  law  that 
a  deed  becomes  complete  when  sealed  and  delivered.  It 
then  becomes  the  act  of  the  person  who  has  executed  it,  and 
whatever  its  operation  may  be,  it  is  his  deed.  The  very  act 
of  living,  which  puts  the  paper  into  the  possession  of  the 
party  for  whose  benefit  it  is  made,  seems  to  require  the  con- 
struction that  it  has  become  his  deed.  Upon  the  most 
mature  consideration  of  the  subject,  the  opinion  of  the 
court  is,  that  the  words  used  in  the  act  of  Maryland,  which 
have  been  recited,  consider  the  instrument  as  a  deed 
although  inoperative  till  acknowledged  and  enrolled." 

Following  this  decision  we  hold  that  the  defect  in  this 
acknowledgment  does  not  destroy  the  deed  as  between  the 
parties  thereto,  and  that  as  between  such  parties  the  deed 
would  be  good  even  without  acknowledgment  or  record. 

The  questions  we  have  considered  in  this  opinion  may  be 
reduced  to  the  following  as  a  statement  of  the  conclusions 
arrived  at : 

1.  The  intent  of  the  parties  must  be  gathered  from  what 
is  written  rather  than  from  parol  evidence,  but  the  language 
of  the  instrument  may  be  construed  by  the  light  of  sur- 
rounding circumstances,  and  so  far  as  possible  the  .court 
may  put  itself  in  the  place  of  the  parties,  and  may  inter- 
pret the  language  from  this  stand-point,  but  nothing 
can  be  added  to  or  taken  from  the  written  words.  There- 
fore no  interpretation  could  be  given  to  a  deed  whereby  the 
words  "Right-hand  fork  of  Oro  Pino  gulch  "  in  the  descrip- 
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tion  could  be  made  to  read  *  *  Left-hand  fork  of  Oro  Fiuo 
gulch."  Extrinsic  parol  evidence  ca^  only  explain  ambigu- 
ous and  uncertain  words  and  phmses.  Words  direct,  sim- 
ple and  certain  cannot  be  explained  by  parol. 

2.  The  measure  of  damages  for  breach  of  warranty  in  a 
deed  is  the  value  of  the  property  at  the  time  of  the  con- 
veyance, together  with  interest  thereon,  and  the  necessary 
costs  and  expenses  incurred  in  defen^ng  the  title,  and  such 
costs  and  expenses  include  a  reasonable  counsel  fee. 

8.  The  words  remise^  release  and  guUclaim,  when  sup- 
ported by  an  adequate  consideration  and  warranty  of  title, 
thereby  showing  the  intention  of  the  parties  to  have  been  to 
convey  the  property  itself,  and  not  the  grantors'  interest 
therein,  are  words  of  bargain  and  sale,  and  operate  to  con- 
vey the  property  described. 

4.  The  grantors  being  trustees  and  holding  the  title  for 
the  benefit  of  third  persons,  and  the  consideration  having 
passed  to  such  third  persons,  does  not  affect  their  liability. 
They  are  liable  on  their  personal  covenants,  notwithstanding 
their  character  as  trustees. 

5.  The  acknowledgment  to  a  deed  is  no  2>art  of  the  deed, 
and  as  between  the  parties  to  the  instrument  a  deed  is  good 
without  acknowledgment,  the  acknowledgment  and  record 

^1^  being  required  for  the  protection  and  benefit  of  third  per- 

sons. 
The  Judgment  of  the  court  below  is  affirmed. 

JtidffmeiU  affirmed. 
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Hov.  IX  8,  WADB,  OBixr  JU8KZG3L 

Hov.  HTRAM  KNOWLBS,  AasoGXATa  JumtOL 


Habybt,  respondent,  v.  Whitlatoh  et  al.,  appellants. 


VmAoaam^'Verdici^^Adgment  twno  pro  tunc  Af ter  a  yeTdiot  liM  been 
dared  and  the  dlerk  hM  teUed  to  enter  jndgment  thereon  aft  the  proper 
term,  the  oonrt  can  enter  a  Judgment  nunc  pro  tunc  at  any  saooeedlng  term* 
If  the  righte  of  third  parties  are  not  afFeoted. 

Appeal  from  the  I%ird  District,  Lewis  and  Clarke  CbmUy. 

In  Febnuny,  1872,  the  court,  Wabb,  J.,  ordered  that 
judgment  should  be  entered  ntmc  pro  time  on  a  yerdiot 
rendered  in  July,  1871.    The  facts  are  stated  in  the  opinion. 
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M.  BuLLAKD,  for  appellants. 

Shobeb  &  LowKY,  fdr  respondent 
No  briefs  on  file. 

Wade,  C.  J.  This  case  was  tried  to  a  jury,  at  the  Joly 
term,  1871,  of  the  district  court  for  Lewis  and  Clarke  county, 
and  at  that  term  an  order  was  made  that  Jadgment  be 
entered  upon  the  verdict.  The  judgment  was  not  entered 
in  pursuance  of  this  order  At  the  February  term,  1872,  of 
said  court,  the  plaintiff  made  a  motion  asking  that  judgment 
be  entered  nunc  pro  tunCj  and  judgment  was  entered 
accordingly.  From  the  order  causing  judgment  to  be 
entered  nunc  pro  tfwnc^  the  defendants  appeal  to  this  court 
The  failure  to  enter  judgment  upon  the  verdict,  in  pursu- 
ance of  the  order  therefor,  was  an  omission  or  mistake  of 
the  clerkof  court. 

There  was  no  error  in  the  entry  of  the  judgment  ntmc^o 
iv/M.  The  court  is  master  of  its  own  records  for  the  pur- 
pose of  correcting  clerical  errors,  and  whenever  a  clerk  of 
court  fails  to  enter  judgment  as  ordered  by  the  court  to  do, 
the  court  can  cause  such  judgment  to  be  entered  at  any 
succeeding  term,  provided  such  entry  does  not  interfere 
with  or  affect  the  rights  of  third  persons,  and  no  such  rights 

are  presented  or  appear  in  this  case. 

Jvdgmmt  affi/rm/ti^ 


*f  I 


:f 


OoBHXLL,  respondent,  t).  Latta,  appeUant 

Fluoxxcn— oralfioMM  itfciRpeal.  Seotion  870  of  the  CiYil  Pnotloo  Aofe  loqiilm 
a  written  notlee  of  appeal,  and  an  oral  notioe  given  In  open  oonrt  to  InmlB- 
elent. 

Appeal  fnm  (he  F^ret  District,  OaUaUn  Qownty. 

In  November,  1872,  Latta  appealed  from  the  decision  of 
the  court,  Servis,  J.     The  facts  are  stated  in  the  opinion. 
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Fagb  &  CoLSMAK,  for  respondent. 

Wadb,  0.  J.  This  was  a  case  of  forcible  entry  and 
detainer,  tried  before  a  jnstice  of  the  peace,  and  appealed 
to  the  district  court,  and  from  thence  appealed  to  this  court 
The  respondent  appears  here  and  files  a  motion  to  dismiss 
the  appeal,  for  the  reason  that  no  motion  of  appeal  was 
filed  with  the  clerk  of  the  district  court,  and  no  copy  of 
such  notice  was  served  upon  the  adverse  party  or  his 
attorney.  Section  S70  of  the  Code  provides  that  the  appeal 
shall  be  made  by  filing  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  entered,  a  notice 
stating  the  appeal  from  the  same  or  some  specific  part 
thereof,  and  serving  a  copy  of  the  notice  on  the  adverse 
party  or  his  attorney. 

The  notice  of  appeal  herein,  as  disclosed  by  the  record, 

was  an  oral  notice,  given  in  open  court.    This  notice  does 

not.  in  any  respect,  answer  the  requirements  of  section  370, 

before  referred  to,  and  for  this  reason  the  case  is  dismissed 

from  this  court 

Appeal  dismissed. 
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MONTANA  REPORTS. 


OASES  IN  1  MONTANA. 


1  MMit  21-33.    THOMAS  ▼.  SMITH. 

AfpMl  —  No  appeal  lies  from  a  mere  order  or  decision  sefctiog  aside 
the  report  of  a  referee,  p.  29. 
Cited  In  re  Jaycox,  Fed.  Gas.  No.  7,242,  8  N.  B.  Reg.  241,  a  bankruptcy 


Cited  in  note  in  14  L.R.A.  780,  on  mandamus  to  compel  payment  of 
municipal  debt. 

1  Mont.  33-39.    LANGFORD  ▼.  KING. 

Territories  —  Immunity  from  suit,  p.  38. 

Cited  in  Fisk  v.  Cuthbert,  2  Mont.  598,  reaffirming  the  rule;  Journal 
Pub.  Co.  ▼.  Kenney,  9  Mont.  397,  24  Pac.  98,  holding  that  state  au4itor 
cannot  be  compelled  to  draw  a  warrant  until  the  legislature  has  made 
an  appropriation. 

Distinguished  in  State  v.  Toole,  26  Mont.  27,  66  Pac.  498,  91  Am.  St. 
Rep.  386,  56  L.R.A«  644,  holding  suit  to  compel  state  board  to  perform 
its  contract  not  a  suit  against  the  state;  Richmond  t.  People,  51  Misc. 
206,  99  N.  "C.  Supp.  745,  holding  Porto  Rico  exempt  from  process  and 
Jurisdiction  of  New  York  courts;  Kawananakoa  v.  Polyblank,  205  U. 
S.  364,  51  L.  ed.  836,  27  Sup.  Ct.  526,  distinguishing  territories  from 
District  of  Columbia. 

1  Mont  39-41.    HXTTCHINSON  ▼.  HAMPTON. 

Seeeiyers  —  Compensation  should  be  allowed  receiver  out  of  property 
in  his  hands  or  taxed  as  costs,  p.  41.  | 

Cited  in  State  y.  Lindsay,  24  Mont.  358,  61  Pac.  885;  State  t.  District 
Court,  28  Mont.  233,  72  Pac.  616,  and  Hiekey  y.  Parrot  Silver,  etc.,  Co., 
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32  Mont.  163,  79  Pac.  700,  108  Am.  St.  Rep.  510,  all  to  point  that  com- 
pensation is  taxable  as  costs;  Ephriam  v.  Pacific  Bank,  129  Gal.  594, 
62  Pac.  179,  where  action  was  dismissed  and  costs  of  receivership  were 
charged  the  party  causing  his  appointment. 

Distinguished  in  Bassick,  etc..  Go.  ▼.  Schoolfield,  16  Colo.  381,  24  Pae. 
1051,  where  compensation  was  aHowed  after  receiver'B  term  had  ex- 
pired. 

1  Mont.  41^44.    TERRITORY  y.  DRBNNAN. 
This  case  has  not  been  cited. 

1  Movt.  44-49.    CHRIBTNOT-y.  MONTANA  G.  &  a  MIH.  CO. 

Payments  —  Where  debtor  makes  no  appropriation  payment  may  be 
applied  to  nonlienable  portion  of  debt,  pp.  47,  48. 

Cited  in  Price  v.  Merritt,  65  Mo.  App.  64$,  holding  payment  properly 
applied  to  unsecured  portion  of  debt;  Woodard  y.  Herbert,  24  Me.  361, 
a  miscitation. 

1  Mont.  49-63.    MARDBN  y.  WHSRLOCE. 

Pleading  —  Demurrer  is  waiyed  by  going  to  trial  without  Insisting 
upon  it,  p.  61. 

Cited  in  Orr  v.  Haskell,  2  Mont.  230,  reaffirming  the  rule;  BuUard  y. 
Gilette,  1  Mont.  510,  same  case  on  another  appeal. 

Appeal  —  Upon  appeal  from  judgment  intermediate  proceedings  are 
reviewable,  p.  52. 
Cited  in  Marsh  y.  Kinna,  2  Mont.  648,  reaffirming  the  rule. 

1  Mont  53-57.    COPE  y.  UPPER  MO.  M.  &  P.  CO. 

AppeiU .—  Points  not  set  forth  in  brief  of  appellant  are  deemed  waived, 
p.  57. 

Cited  in  Commissioners  of  Jefferson  County  y.  Lineberger,  3  Mont. 
235,  35  Am.  Rep.  462,  reaffirming  the  rule;  Appleby  v.  Brown,  28  How. 
Pr.  212,  a  miscitation. 

1  Mont.  57-63.    BROWN  y.  GASTON,  ETC.,  MINING  CO. 

This  case  has  not  been  cited. 

1  Mont.  64-66.    LAMB  y.  GASTON,  ETC.,  BONING  Ca 
This  case  has  not  been  cited. 

1  Mont.  66-73.    GRIFFITH  y.  HERSHFIELD. 

Mortgage  foreclosure,  p.  67. 

Cited  in  Creighton  v.  Hershfield,.l  Mont.  643,  649,  660,  being  another 
appeal  involying  the  same  parties,  and.  the  same  mortgage;  Creightoo 
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▼.  Hershfield,  2  Mont.  387^  being  another  appeal  of  the  same  case  and 
OTerruling  the  last  citing  case. 

Affirmed  in  Griffith  v.  Hershfield,  18  Wall,  657,  21  L.  ed.  968. 

1  Mont  73-81.    CONNER  ▼.  McPHEE. 

Dismissal  and  nonsuit  —  Plaintitf  may  mof0  to  set  aside  nonsuit  en- 
tered with  his  consent  after  it  was  evident  that  he  could  ilot  reeover 
on  account  of  alleged  error  in  rulings  of  court,  p.  78. 

Cited  in  Stevenson  v.  Matteson,  18  Koot.  110,  S2  Fac.  -292,  applying 
the  rule  to  aUeged  erjror  in  ruling  on,  d^n^urrer. 

Cited  in  note  in  7  L.R,A.CN.^.)  870,  on  locfition  of  mining  claim. 

1  Mont  81-^84.    ANDERSON  ▼.  O'LAUGHLIN. 

Appeal—  Error  not  excepted  to  below  will  not  be  reviewed,  p.  34. 
Cited  in  Hormann  v.  Sherin,  6  S.  Dak.  88,  60  N.  W.  147,  reaffirming 
the  rule. 

Appeal  —  Appellant  cannot  complain  of  error  injuriously  affecting 
only  respondent,  p. -84. 

Cited  in  Wheeler  v.  Jones,  16  Mont  89,  40  Pao.  78«  approving  and 
applying  the  rule* 

1  Mont  84-86.    LEE  y.  HUDSON. 

This  ease  has  not  been  cited. 

1  Mont  88-87.    TERRITORY  v.  McELROT. 
Cited  in  note  to  96  Am.  Dec.  196,  on  extortion. 

1  Mont  87-90.    LOEB  ▼.  SCHMITH. 

Default  —  Setting  aside  is  discretionary,  p.  90. 

Cited  in  Pengelly  v.  Peeler,  39  Mont.  32,  101  Pac.  149,  and  Greene  v. 
Rowan,  29  Mont.  266,  74  Pac.  466,  both  reaffirming  and  applying  the 
rule. 

1  Mont  9e-9a    CARPENTER  v.  R0D6ERS. 

This  case  has  not  been  cited. 

1  Mont  98-100.    WILSON  v.  DAVIS. 

Appeal  —  Appointment  of  receiver  is  an  interlocutory  and  nonappeal- 
able order,  p.  100. 

Cited  in  Stebbins  v.  Savage,  6  Mont.  263,  6  Pac.  278,  reaffirming  the 
rule;  Cotter  v.  Cotter,  16  Mont.  64,  40  Pac.  63,  applying  the  rule  to 
an  order  refusing  to  appoint  a  receiver;  Wilson  v.  Davis,  .1  Mont.  183, 
being  another  appeal  of  the  same  case. 

Cited  in  note  to  64  Am.  Deo.  482,  as  to  when  and  for  what  property 
receiver  will  be  appointed. 
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Courts  —  Consent  cannot  confer  jurisdiction,  p.  100. 

Cited  in  Daniels  v.  Andes  Ins.  Co.,  2  Mont.  503,  reaffirming  tlie  mW^ 
Rader  v.  Nottingham,  2  Mont.  169,  to  point  that  consent  cannot  ^rm 
jurisdiction  of  subject-matter. 

1  Mont  100-104.    KLEINSCHMIDX  ▼.  MORSB. 
This  case  has  not  been  cited. 

1  MoAt  106-110.    GODBB  ▼.  McCORMICK. 

Venue  —  Act  regulating  place  of  trial  lays  down  a  nda  of  piueeihtt^ 
iind  does  not  affect  jurisdiction  of  district  court,  p.  108. 

Cited  in  State  v.  Clancy,  30  Mont.  640,  77  Pac.  316,  reaffirming  tlw 
rule. 

Venue  —  Change  mandatory  and  discretionary,  pp.  108,  109. 
Cited  in  In  Re  Davis'  Estate,  11  Mont.  17,  18,  21,  27  Pm  844,  846, 
construing  code  provisions  relating  to  change  of  venue. 

1  Mont.  111-117.  CARUTHERS  v.  PEMBERTON. 

Water  —  Diversion,  p.  117. 

Cited  in  Fabian  v.  Collins,  3  Mont.  226,  to  point  that  where  Tl|^t  la 
violated  actual  damages  need  not  be  shown. 

New  trial  —  Diligence  in  endeavor  to  procure  evidence,  p.  117. 

Cited  in  Garfield  M.  &  M.  Co.  v.  Hammer,  6  Mont.  63,  8  Pac.  168,  and 
Nicholson  v.  Metcalf,  81  Mont.  278,  78  Pac  484»  both  approving  tha 
rule. 

1  Mont.  118-132.    KLEINSCHMIDX  v.  DUMPHT. 
Reversed  in  11  Wall.  610,  20  L.  ed.  223. 

Jury  —  Statute  authorizing  verdict  by  three  fourths  of  Jury  Is  void, 
pp.  126-131. 

Cited  in  Bradford  v.  Territory,  1  Okla.  374,  34  Pac.  68;  Aylesworth  v. 
Reece,  1  Mont.  200  and  Mackey  v.  Enzensperger,  11  Utah,  162,  39  Pac 
643,  all  reaffirming  the  rule. 

Cited  in  note  in  43  L.R.A.  44,  66,  67,  on  number'  and  agreement  of 
jurors  necessary  to  valid  verdict;  24  L.R.A.  273,  on  constitutionality 
of  verdict  by  less  than  all  the  jurors. 

Appeal  —  Where  evidence  conflicts  the  jury  are  to  determine  the 
facts,  p.  124. 

Cited  in  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  430,  41  Pac 
260,  reaffirming  the  rule. 

Jury  —  The  right  to  jury  trial  is  not  aecored  in  equity  eases,  pw 
131. 

Cited  in  Fabian  v.  Collins,  3  Mont.  886,  and  87  Mont.  818,  70  Pac 
1121,  both  approving  the  rule 


i^  NOTES  ON  MONTANA  REPORTS.    1  Mont.  183-167 

t  Mont.  133-136)  2$  Am.  Rep.  737.    BANTZ  ▼.  KUHWORTH. 
Tliis  case  has  not  been  cited. 

1  Mont.  136-141.    GRANT  v.  SPENCER. 

This  case  has  not  been  cited.  • 

1  Mont.  142-147.    McGREGOR  y.  WELLS^  FARGO  &  CO. 
Writ  of  error  dismissed  in  13  Wall.  188,  20  L.  ed.  538. 

Execution  —  Court  may  direct  execntion  to  issue  in  favor  of  assignee 
«f  judgment,  p.  146. 

Cited  in  Haupt  v.  Burton,  21  Mont.  578,  55  Pac.  112,  69  Am.  St.  Rep. 
698^  holding  that  assignee  of  judgment  may  sue  to  revive  it. 

Reconciled  in  Wells  v.  Clarkson,  2  Mont.  233,  holding  that  assignee 
of  judgment  takes  subject  to  existing  defenses. 

1  Mont  148-152.    TRAVIS  ▼.  McCORlQCK. 

Chattel  mortgages,  p.  148. 

died  in  Travis  v.  McCormick,  1  Mont.  347,  same  case  on  second  ap- 
peal. 

Chattel  mortgages  —  Loss  of  lien  by  failure  to  take  possession,  p. 
161. 

Cited  in  Dole  v.  Bank  of  Akron,  8  Colo.  App.  129,  45  Pac.  226,  whens 
lien  was  declared  lost  by  failure  to  record  and  lapse  of  time. 

Distinguished  in  Keenan  v.  Stimson,  32  Minn.  380,  20  N.  W.  365, 
the  recording  statute  being  different. 

Repudiated  in  Brown  v.  James  H.  Campbell  Co.,  44  Kan.  241,  24 
Pac.  494,  21  Am.  St.  Rep.  274,  holding  change  of  possession  unneces- 
sary in  Kansas. 

1  Mont.  152-157.    LOEB  ▼.  KAMAK. 

Damages  —  Amount  claimed  need  not  be  averred  in  complaint,  p. 
154. 

Cited  in  Woods  v.  Berry,  7  Mont.  201,  14  Pac.  759,  applying  the  rule 
in  replevin. 

1  Mont.  158-163.    McCORMICK  ▼.  LARGBT. 
This  case  has  not  been  cited. 

1  Mont.  163-167.    MORGAN  v.  REYNOLDS. 

Replevin  —  Measure  of  damages  for  wrongful  detention  is  the  value 
of  the  use  of  the  property,  p.  165. 

Cited  in  Gans  v.  Woolfolk,  2  Mont.  466;  Orcutt  v.  Gould,  117  Cal. 
812,  49  Pac.  191;  Ocala  Foundry,  etc.,  Works  v.  Lester,  49  Fla.  208, 
88  So.  54;  Bell  v.  Campbell,  17  Kan.  213;  MeLain  ▼.  Numberg,  16  N. 
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tion  could  be  made  to  read  "Left-hand  fork  of  Ore  Fiuo 
gulch."  Extrinsic  parol  evidence  ca^i  only  explain  ambigu- 
ous and  imcertain  words  and  phrases.  Words  direct,  sim- 
ple and  certain  cannot  be  explained  by  parol. 

2.  The  measure  of  damages  for  breach  of  warranty  in  a 
deed  is  the  value  of  the  property  at  the  time  of  the  con- 
veyance, together  with  interest  thereon,  and  the  necessary 
costs  and  exi)enses  incurred  in  defending  the  title,  and  such 
costs  and  expenses  include  a  reasonable  counsel  fee. 

8.  The  words  remUe^  release  and  guUclaimy  when  sup- 
ported by  an  adequate  consideration  and  warranty  of  title, 
thereby  showing  the  intention  of  the  parties  to  have  been  to 
convey  the  property  itself,  and  not  the  grantors'  interest 
therein,  are  words  of  bargain  and  sale,  and  operate  to  con- 
vey the  property  described. 

4.  The  grantors  being  trustees  and  holding  the  title  for 
the  benefit  of  third  persons,  and  the  consideration  having 
passed  to  such  third  persons,  does  not  affect  their  liability. 
They  are  liable  on  their  personal  covenants,  notwithstanding 
their  character  as  trustees. 

5,  The  acknowledgment  to  a  deed  is  no  part  of  the  deed, 
and  as  between  the  parties  to  the  instrument  a  deed  is  good 
without  acknowledgment,  the  acknowledgment  and  record 
being  required  for  the  protection  and  benefit  of  third  i)er- 
Bons. 

The  Judgment  of  the  oourt  below  is  aflirmed. 

Jtulgmeni  affirmed. 


CASES 


▲  BGUED'AND   DETERMINED 


SUPREME  OOURT 


.AT  TBM 


JAVUABT  TBAM,  1878,  HBLD  IN  TIBQXKXA  OITT. 


Bov.  IX  8.  WABB,  Chixf  JoBXzoa. 

Hoir.  HIBAM  KNOWLES,  Asbooxats  Juina& 


Habybt,  respondent,  v.  Whitlatoh  et  al.,  appellants. 


"PmAQtum — verdiGt^Judomeni  nunc  pro  tunc  After  a  verdict  has  been 
devad  ind  the  iderk  has  teUed  to  enter  jodgment  thereon  aX  the  proper 
term,  the  court  can  enter  a  Jadgment  nunc  pro  tunc  at  any  snooeedlng  term. 
If  the  rights  of  third  parties  are  not  afifocted. 

Appeal  from  the  Third  District^  Levyis  and  Clarke  Chwaty. 

Is  February,  1873,  the  court,  Wade,  J.,  ordered  that 
judgment  should  be  entered  nwfic  pro  twac  on  a  verdict 
rendered  in  July,  1871.    The  facts  are  stated  in  the  opinion. 

Voi^  L— 90. 
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M.  BuLLABD,  for  appellants. 

Shobeb  &  LowKT,  fdr  respondent 
No  briefs  on  file. 

Wadb,  0.  J.  This  case  was  tried  to  a  jury,  at  the  Jxdy 
term,  1871,  of  the  district  court  for  Lewis  and  Clarke  coonty, 
and  at  that  term  an  order  was  made  that  judgment  be 
entered  upon  the  yerdict.  The  judgment  was  not  entered 
in  pursuance  of  this  order  At  the  February  term,  1872,  of 
said  court,  the  plaintiflf  made  a  motion  asking  that  judgment 
be  entered  nunc  pro  twac^  and  judgment  was  entered 
accordingly.  From  the  order  causing  judgment  to  be 
entered  nv/ac  pro  tunc^  the  defendants  appeal  to  this  court. 
The  failure  to  enter  judgment  upon  the  verdict,  in  pursu- 
ance of  the  order  therefor,  was  an  omission  or  mistake  of 
the  clerk' of  court. 

There  was  no  error  in  the  entry  of  the  yxdigaiexit  nunc  pro 
tunc.  The  court  is  master  of  its  own  records  for  the  pur- 
pose of  correcting  clerical  errors,  and  whenever  a  clerk  of 
court  fails  to  enter  judgment  as  ordered  by  the  court  to  do, 
the  court  can  cause  such  judgment  to  be  entered  at  any 
succeeding  term,  provided  such  entry  does  not  interfere 
with  or  affect  the  rights  of  third  persons,  and  no  such  rights 

are  presented  or  appear  in  this  case. 

Judgment  affl/rmed. 


OoBirxLL,  respondent,  «.  Latta,  appellant 

PmAoncn— oralfH>«oeiitfctfipeaL  Section  an)  of  the  GiYQ  Pimotloe  Aot  fwialflw 
ft  written  nottoe  of  appeal,  and  an  oral  notice  given  in  open  oourt  Is  Intofi- 
olent. 

Appeal  frtm  (he  Mrst  DUtrid,  ChMaUn  County. 

In  November,  1872,  Latta  appealed  from  the  decision  of 
the  court,  Servis,  J.     The  facts  are  stated  in  the  opinion. 
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Pagb  &  CoLEMAKy  for  respondent. 

Wadb,  0.  J.  This  was  a  case  of  forcible  entry  and 
detainer,  tried  before  a  justice  of  the  x>eace,  and  appealed 
to  the  district  court,  and  from  thence  appealed  to  this  court. 
The  respondent  appears  here  and  files  a  motion  to  dismiss 
the  appeal,  for  the  reason  that  no  motion  of  appeal  was 
filed  with  the  clerk  of  the  district  court,  and  no  copy  of 
such  notice  was  served  upon  the  adverse  party  or  his 
attorney.  Section  870  of  the  Code  provides  that  the  appeal 
shall  be  made  by  filing  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  entered,  a  notice 
stating  the  appeal  from  the  same  or  some  specific  part 
thereof,  and  serving  a  copy  of  the  notice  on  the  adverse 
party  or  his  attorney. 

The  notice  of  appeal  herein,  as  disclosed  by  the  record, 

was  an  oral  notice,  given  in  open  court.    This  notice  does 

not  in  any  respect,  answer  the  requirements  of  section  870, 

before  referred  to,  and  for  this  reason  the  case  is  dismissed 

from  this  court 

Appeal  dismissed. 
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epe,  6  Mont.  245,  11  Pac.  638;  Beck  ▼.  Beck,  6  Mont.  286,  12  Pac  647; 
Ramsey  v.  Ck)rtland  Cattle  Co.,  6  Mont.  501,  13  Pac.  248;  Canon  t. 
Wood,  10  Mont.  506,  26  Pac.  390;  and  Merchants'  Nat.  Bank  v.  Green- 
hood,  16  Mont.  430,  41  Pac  260;  Proctor  v.  Irvin,  22  Mont.  549,  57  Pac 
183,  all  suataining  verdicts  baaed  on  conflicting  evidence;  Mattock  v. 
Goughnour,  11  Mont.  274,  28  Pac.  303,  dissenting  opinion,  majority 
reversing  order  overruling  motion  for  new  triaL 

IMont  290-296.    LOMME  v.  KINTZING. 

Pleading  —  Answer  raising  no  issue  may  be  stricken  or  judgment 
rendered  on  the  pleadings^  p.  295. 

Cited  in  Sands  v.  Maday,  2  Mont.  42,  reaffirming  the  rule;  Porter 
v.  Industrial  Printing  Co.,  26  Mont.  182,  66  Pac.  841,  applying  the  mie 
to  defectively  pleaded  counterclaim;  Manville  v.  Parks,  7  Colo.  137,  2 
Pac  217,  holding  that  limitation  of  partners  lialMlitjr  must  be  pleaded; 
Lomme  v.  Sweeney,  1  Mont.  594,  referring  to  the  decision  in  stating 
the  facts.  * 

Explained  in  Sands  v.  Maday,  2  Mont.  46,  dissenting  opinion,  main- 
taining  that  Montana  statutes  make  no  provision  for  moving  for  judg- 
ment. 

Cited  in  note  in  18  Lll.A.(N.S.)  977,  on  effect  of  agreement  to  share 
profits  to  create  partnership;  69  L.R.A.  779,  on  discharge  of  partner- 
ship liability  in  individual  bankruptcy  proceedlngB. 

1  Mont.  296-300.    COLUMBIA  MIN.  CO.  v.  HALTES. 

Waters  —  Appropriator  cannot  change  point  of  diversion  to  injury 
of  upper  appropriator,  ppw  299,  300. 

Cited  in  Adler  Gulch,  etc,  Min.  Co.  v.  Hayes,  6  Mont.,  38,  9  Pac 
585,  applying  the  rule;  Hague  v.  Nephi,  etc.,  Co.,  16  Utah,  433,  52  Pac 
769,  67  Am.  St.  Rep.  634,  41  L.R.A.  311;  Head  v.  Hale,  38  Mont.  308, 
100  Pac  224;  Handy  Ditch  Co.  v.  Louden,  etc.,  Co.,  27  Colo.  518,  62 
Pac.  848,  all  holding  that  prior  appropriator  cannot  change  point  of 
diversion  to  prejudice  of  subsequent  appropriator. 

Waters  —  Intent  to  appropriate  must  be  carried  out  diligently  by 
tangible  means  at  some  designated  point,  p.  300. 

Cited  in  Miles  v.  Butte  Electric,  etc,  Co.,  32  Mont.  66,  79  Pac  553, 
reaffirming  the  rule;  Fabian  v.  Collins,  3  Mont.  225,  stating  the  rule  in 
cases  of  diversion  of  water. 

Waters  —  Appropriator  acquires  only  the  right  to  possession  and 
use  of  water,  p.  300. 

Cited  in  Middle  Creek,  etc.,  Co.  v.  Henry,  15  Mont.  573,  S9  Pac  1057, 
to  point  that  appropriator  owns  only  the  use  of  the  water. 

Cited  in  note  to  43  Am.  Dec.  281,  on  rights  of  riparian  owners;  60 
Am.  St.  Rep.  812,  on  what  constitutes  an  appropriation  of  water;  30 
L.R.A.  387,  on  change  or  use  of  channel  of  water  appropriated. 
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Cited  in  note  in  30  L.RJL.  675,  on  right  of  prior  appropriation  ol 
water. 

1  Mont  300-301.    RANKIN  t.  CAMPBELL. 

Stipulations  must  be  in  writing,  p.  301. 

ated  in  Campbell  v.  Rankin,  2  Mont  367,  369,  370,  Bame  caie  on 
another  appeal. 

1  Mont  301-306.    STEWART  y.  MILLER. 

Injunction  —  Defenses  in  action  on  bond,  p.  306. 
Cited  in  Montana  Min.  Co.  t.  St  Xxwis,  Min«,  ete.,  Co.,  S8  Mont  317, 
63  Pac  872,  in  stating  contentions  of  parties. 

1  Mont.  306-311.    BOUCHER  v.  MTTLVERHILL. 


—  Agreements  between  miners  should  not  be  tested  hj  the 
technical  rules  of  the  law  of  partnership,  p.  310. 

Cited  in  Doyle  ▼.  Burns,  123  Iowa,  494,  99  N.  W.  197,  holding  that 
in  order  to  create  a  mining  partnership  there  must  be  an  agreement  to 
work  the  mine  for  the  joint  profit  of  the  parties;  Congdon  v.  Olds,  18 
Mont.  489,  46  Pac  262,  to  point  that  mining  partnerships,  differing 
from  other  partnerships,  have  long  been  recognized. 

Cited  in  note  to  83  Am.  Dec.  104,  on  mining  partnerships. 

Mines  —  A  rule  or  law  allowing  prospector  to  locate  a  claim  for  his 
grubstakers  is  valid,  p.  310. 

Cited  in  Schultz  t.  Keeler,  2  Idaho,  338,  13  Pac.  483,  holding  that  a 
mine  can  be  located  by  an  agent. 

1  Mont  311-316.    NOTWARE  v.  STERNE. 

Appeal  —  Review  in  absence  of  statement  or  bill  of  exceptions  con- 
fined to  judgment  roll,  p.  314. 

Cited  in  Barber  v.  Briscoe,  8  Mont.  223,  19  Pac.  592,  to  point  that 
motion  and  affidavit  for  continuance  is  no  part  of  the  record  in  absence 
of  bill  or  statement;  Sherman  v.  Higgins,  7  Mont.  ,483,  17  Pac.  562,  to 
the  same  effect. 

Qualified  in  Bank  of  Commerce  v.  Fuqua,  11  Mont  292,  28  Pac.  292, 
28  Am.  St.  Rep.  461,  14  L.RA.  688,  reviewing  order  on  motion  to  strike 
out  answer  without  bill  of  exceptions. 

•  Waters  —  Right  of  way  of  ditch  owners,  p.  316. 

(^ted  in  Miocene  Ditch  Co.  v.  Jacobson,  2  Alaska,  573,  reaffirming 
and  applying  the  rule. 

1  Mont  316-322.    TAYLOR  v.  STEWART, 

This  case  has  not  been  cited. 
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1  Mont.  322.    MING  v.  TRUETT. 

Public  lands  —  Powers  of  probate  judge  under  townsite  act  are  min- 
isterial, not  judicial,  p.  325. 

Cited  in  Edwards  v.  Tracy,  2  Mont.  55,  reaffirming  the  rule;  Hall  t. 
Ashby,  2  Mont.  492,  holding  that  townsite  trustee  has  no  judieial 
power. 

Reviewed,  explained  and  criticized  in  Ming  v.  Foote,  9  Mont.  214, 
215,  23  Pac.  518,  520,  expressing  the  view  that  the  probate  judge  has 
quasi  judicial  powers  under  townsite  act. 

Appeal  —  Presumptions  in  favor  of  lower  court,  p.  327. 

Cited  in  Ervin  v.  Collier,  3  Mont.  192;  Fabian  t.  Collins,  S  Mont 
229;  and  Austin  v.  Ingalls,  8  Mont.  336,  20  Pac.  638,  all  reaffinDing  the 
rule. 

Appeal  —  Verdicts  and  findings  based  on  conflicting  evidence  will 
not  be  disturbed  though  the  weight  of  evidence  seems  against  it,  p. 
327. 

Cited  in  Vantilburgh  v.  Hamilton,  2  Mont.  415;  Budd  v.  PerltiBB,  6 
Mont.  226,  9  Pac.  917;  Northern  Pac.  R.  Co.  v.  Bhimmell,  6  Mont.  166, 
'9  Pac.  892;  Francisco  v.  Benepe,  6  Mont.  245,  11  Pac.  638;  Beck  v^.  Beck, 
<6  Mont.  286,  12  Pac.  647 ;  Ramsey  v.  Cortland  Cattle  Co.,  6  Moi&t.  501, 
13  Pac.  248;  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  <430,  41 
Pac.  259,  and  Carron  v.  Wood,  10  Mont.  506,  26  Pac.  390,  all  sttstain- 
ing  verdicts  and  findings  on  conflicting  evidence;  Qriswold  v.  Bdey, 
1  Mont.  554,  holding  that  verdict  sustained  by  any  evidence  ^^  ^^ 
will  only  be  set  aside  when  evidently  the  result  of  passion,  projudioe, 
fraud,  accident  or  mistake;  Mattock  v.  Goughnour,  11  Mont.  2*?^)  ^ 
Pac.  303,  dissenting  opinion,  majority  setting,  aside  order  refusira£  ^^^ 
trial. 

Cited  in  note  in  116  Am.  St.  Rep.  463,  454,  on  what  constitutes  «^t^' 
dition;  96  Am.  Dec.  194,  on  extortion;  15  L.R.A.(N.S.)  185,  on  ^' 
CO  very  of  unauthorized  fees  exacted  by  public  officer. 

1  Mont.  329-332.    KINNA  v.  HORN. 

Appeal  —  Reversal  for  instructions  on  matters  not  in  issue,  p.    SS2. 
Cited  in  Kinna  v.  Horn,  1  Mont.  597,  being  another  appeal  ^  ^ 
same  case. 

1  Mont.  333-342.     BOHM  v.  DUNPHT. 

• 

Pleading  —  Demurrer  is  not  v.aived  by  pleading  over  where  de^*^  " 
fatal  and  not  such  as  could  be  cured  by  verdict,  p.  340. 

Cited  in  Raymond  v.  Winisette,  12  Mont.  557,  31  Pac.  539,  33  Am. 
St.  Rep.  604,  reaffirming  tlic  rule  and  holding  answer  sufficient  wl>«"  ** 
traversed  each  allegation  in  the  complaint;  Kleinschmidt  v.  McDe«"^o^*» 
12  Mont.  599,  31  Pac.  642,  reaffirming  the  rule. 
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*rrover  —  Damages  is  the  amount  vrongfully^  taken  with  interest 
from  date  of  detention,  p.  341. 

Explained  in  Palmer  v.  Murray,  8  Mont.  318,  320,  321,  21  Pac.  128, 
129,  holding  that  interest  from  date  of  conversion  is  unauthorised,  it 
ean  date  only  from  entry  of  judgment. 

Landlord  and  tenant  —  The  law  of  distress  for  rent  is  inapplicable 
to  our' condition,  p.  339. 

Cited  in  Smith  v.  Wheeler,  4  Okla.  141,  44  Pac.  204,  reaffirming  and 
applying  the  rule. 

Abatement  and  reviTal  —  Right  to  exemplary  damages  for  wrongful 
oonversion  of  firm  property  survives  death  of  one  of  the  partners,  p. 
841. 

Cited  in  Tucker  v.  Providence,  etc.,  R.  Co.,  18  R.  I.  323,  27  Atl.  449, 
to  point  that  tort  action  does  not  abate  on  death  of  one  of  the  plain- 
tiffs, 

1  Mont  342-347.    BLACK  y.  APPOLONIO. 

Continuance  —  Discretion  of  trial  court  in  granting  or  refusing  oon- 
tinuance  is  revised  only  when  abused,  p.  345.  / 

Cited  in  Territory  v.  Perkins,  2  Mont.  471,  and  Clarke  v.  Gonu,  2 
Mont.  540,  both  reaffirming  the  rule. 

Mechanics'  liens  —  Inaocuraoy  in  amount  claimed  does  not  vitiate 
lien  claim,  p.  345. 

Cited  in  Smith  v.  Sherman  Min.  Co.,  12  Mont.  527,  31  Pac.  78,  and 
Wortman  v.  Kleinschmidt,  12  Mont.  349,  30  Pa^.  291,  both  upholding 
the  rule. 

Distinguished  in  Nicholai  Bros.  v.  Van  Fridagh,  23  Or.  161,  SI  Pac. 
288,  where  claim  stated  that  no  payments  had  been  made,  when  they 
had,  and  it  was  declared  invalid. 

Mechanics'  lien  law  is  remedial,  should  be  strictly,  followed  and  lib- 
erally construed,  p.  346. 

Cited  in  Missoula  Mercantile  Co.  v.  CDonnell,  24  Mont.  79,  60  Pac. 
993;  Richards  v.  Lewisohn,  19  Mont.  133,  47  Pac.  647,  and  Cook  v. 
Gallatin  R.  Co.,  28  Mont.  356,  72  Pac.  681,  all  reaffirming  and  applying 
the  rule;  Neuman  v.  Grant,  36  Mont.  81,  92  Pac.  44,  holding  substan- 
tial compliance  with  the  law  sufficient. 

1  Mont.  347-350.    TRAVIS  v.  McCORMICK. 

'     Appeal  —  When  evidence  conflicts  judgment  will  not  be  disturbed 
though  apparently  against  the'  weight  of  evidence,  p.  349. 

Cited  in  Francisco  v.  Benepe,  6  Mont.  245,  11  Pac.  638;  Merchants' 
Nat.  Bank  v.  Greenhood,  16  Mont.  430,  41  Pac.  260;  Ramsey  v.  Cort- 
land Cattle  Co.,  6  Mont.,  501,  13  Pac.  248,  and  Carron  v.  Wood,  10 
Mont.  506,  26  Pac.  390,  all  reaffirming  and  applying  the  rule;  Mattock 
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Y.  Goughnoiur,  11  Mont.  274^  28  Pao.  $08,  dUaenting  opiskiiiv  majority 
reYarsing  order  refusing  new  trial. 

1  Moat  d6(M69.    SXO&Y  v.  NOWLAN. 
Thia  case  has  not  been  cited. 

1  Mont  359-363,  25  Am.  Rep.  740,  2  Am.  Grim.  Sep.  IN.    TSSSITOftT 
T.  WHITCOMB. 

Fornication  —  To  sustain  conviction  it  must  appear  that  parties 
were  not  married.  £yen  the  married  condition  of  either  party  would 
change  the  condition  of  the  crime  and  is  a  material  question  necessary 
to  convict,  p.  362. 

Cited  in  State  v.  Fritts,  48  Ark.  70,  2  S.  W.  257,  appljring  the  nil« 
to  prosecution  for  incest  conmiitted  by  fornication. 

Distinguished  and  reconciled  in  Territory  v.  Jasper,  7  Mont.  8,  14 
Pac.  648,  holding  that  prosecution  i^eed  only  show  that  parties  were 
not  married  to  each  other;  People  v.  Cease,  80  Mich.  577,  45  N.  W. 
585,  a  prosecution  for  incest;  State  v.  Byrum,  60  Keb.  389,  83  N.  W. 
209,  generally  among  other  cases. 

(Xted  in  note  in  26  Am.  Rep.  33,  on  distinction  between  adultoiy 
and  fornication. 

Cximinal  law  —  Instruction  that  permits  the  private  belief  or  knowl- 
edge of  juror  to  sway  his  findings  is  wrong  and  beyond  remedy,  p.  868. 

Distinguished  in  Hogan  v.  Shuart,  11  Mont.  509,  28  Pac.  ^73,  holdiag 
role  inapplicable  where  instruction  confined  Um  jury  to  the  oonaidflra- 
tion  of  legal  testimony. 

1  Mont.  363-^67.    SIMONTON  t.  KELLT. 

Mechanics'  lien  —  Foreclosure,  p.  364. 

Cited  in  Simonton  v.  Kelly,  1  Mont.  483,  being  the  same  case  on  an- 
other appeal. 

1  Mont  367-371.    FINNEY  v.  HERSHFIELD. 

Appeal  and  error  —  Specification  of  errors  is  sufficient  if  it  point  out 
specifically  in  some  intelligible  manner,  the  error  assigned,  p.  369. 

Cited  in  Taylor  v.  Holter,  2  Mont  477;  Hoakins  v.  White,  13  Mont. 

72,  32  Pac.  163,  holding  assignment  failing  to  point  out  particulars  in 
which  evidence  fails  'to  support  judgment,  insufficient. 

Guaranty  —  Demand  upon  principal  debtor  and  refusal  on  his  part, 
are  requisite  to  found  a  claim  against  the  j^uarantor,  p.  370. 

ated  in  Hoskins  v.  White,  13  Mont.  72,  32  Pac.  163,  holding  that 
principal  and  guarantor  may  be  joined  in  same  action;  State  v.  Rey- 
nolds, 137  Mo.  App.  264,  117  S.  W.  654,  approving  the  rule. 

Explained  and  overruled  in  Nelson  v.  Donovan,  16  Mont.  86,  40  Pao. 

73,  holding  demand  not  necessary  before  suit  against  sureties  on  ap- 
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peal  bond;  Montana,  etc.,  Co.  v.  St.  Louis,  etc.,  Co.,  18  Mont.  322,  48 
Fac.  309,  holding  demand  on  principal  nnnecessary  before  suit  against 
surety. 

Cited  in  note  to  81  Am.  Dec  471,  on  action  for  wrongful  attachmenta 
and  defenses  thereto. 

1  Mont.  371-378.    TERRITORY  ▼.  GILBERT. 
This  case  has  not  been  cited. 

1  Mont  378-383.    CAlfPBSLt  v.  METCALF. 

Injunction  —  Attorneys'  fees  expended  in  the  main  action  cannot  be 
assessed  as  damages  on  dissolution^  p.  381. 

Cited  in  Allport  ▼.  Kelley,  2  Mont.  347,  and  Parker  t.  Bond,  5  Mont. 
14,  1  Pae.  214,  both  reafflrmiag  the  ndo;  OampbeU  t.  Baakin,  2  Mont. 
367,  referring  to  the  case  in  stating  the  facts. 

Distinguished  in  Miles  ▼.  Edwards,  6  Mont.  186,  9  Pae.  818,  where 
the  services  were  rendered  only  in  the  injunction  suit  and  the  fees 
were  allowed  as  an  element  of  damages. 

Injunction  —  Fees  paid  attorneys  as  one  sum  in  injunction  and  main 
action  cannot  be  assesaed  as  damages  on  dissolution  unless  it  ia 
shown  what  amount  was  paid  to  procure  the  dissolution,  p.  381. 

Distinguished  in  Creek  t.  McManus,  13  Mont.  168,  32  Pae  675,  where 
the  right  to  injunction  was  the  only  cause  of  action  litigated  and  no 
■enrices  could  haye  been  rendered  for  any  other  purpose. 

Cited  in  note  to  77  Am.  Dec.  159,  on  recovery  of  attorney's  fees  on 
injunction  bonds;  16  L.R.A.(N.S.)  67,  66,  71  on  recovery  on  injunction 
bond  of  attorneys'  fees  necessarily  expended  in  dissolving  injunction. 

Trial  —  Instructions  should  not  leave  jury  to  determine  issues  on 
which  no  evidence  was  introduced,  pp.  382,  383. 

Cited  in  Tague  v.  John  Caplice  Co.,  28  Mont.  63,  72  Pae  300,  holding 
that  when  no  testimony  has  been  offered  on  an  issue,  the  oourt  should 
withdraw  it  from  the  jury. 

1  Mont.  38^-387.    McFARLAND  v.  CUTTER. 

Appeal  —  Findings  not  excepted  to  will  not  be  reviewed,  p.  386. 
Cited  in  Ramsey  v.  Cortland  Cattle  Co.,  6  Mont.  501,  18  Pao.  248, 
applying  the  rule  to  instructions. 

Account  stated  —  Sufficiency  of  complaint,  p.  386. 

Cited  in  Hale  v.  Hale,*  14  S.  Dak.  646,  86  N.  W.  651,  approving  the 
rule. 

Explained  in  Voigt  v.  Brooks,  19  Mont.  376,  48  Pao.  650,  a  similar 
ease. 

Cited  in  note  to  62  Am.  Dec.  87,  on  accounts  stated;  27  L.R.A.  821, 
on  what  constitutes  an  account  stated. 
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1  Mont.  387-388.    ORR  y.  HARDING. 

Appeid  —  Motion  to  reinstate  dismiBsed  appeal  based  on  yerbal  stipu- 
lation denied^  p.  388. 

Cited  in  Daniels  v.  Andes  Ins.  Co.,  2  Mont.  502,  ignoring  verbal  stipu- 
lation  reserving  exceptions  to  rulings;  Lowell  v.  Ames,  6  Mont.  189,  9 
Pac.  827,  placing  a  letter,  agreeing  to  a  oontinuaace^  on  the  Mjiie  footing 
as  a  verbal  stipulation. 

1  Mont  388-393.    McDONALD  ▼.  STOKST. 
This  case  has  not  been  dted. 

1  Mont  394-899.    TERRITORY  t.  McCLUI. 

Appeal— statement  at  beginning  of  bill  that  ozeeptions  wore  talent 
and  allowed  is  sufficient,  p.  396, 

Cited  in  State  v.  Shadwell,  22  Mont.  668,  57  Pao.  282,  applying  the  rale 
in  a  similar  case;  Territory  v.  O^rien,  7  Mont.  41,  14  Pao.  632,  to 
point  that  exceptions  must  be  taken  and  saved  in  oompliance  with  the 
statute. 

Criminal  law  —  Uncorroborated  confession  of  guilt  will  not  warrant 
conviction,  p.  897. 

Cited  in  Territory  y.  Farrell,  6  Mont.  13,  9  Pao.  536,  reaffirming  and 
applying  the  rule. 

Criminal  law  —  Confessions  made  to  an  officer  should  be  excluded 
if  induced  by  promises  or  threats. 

Cited  in  State  v.  Berberick,  38  Mont.  434,  100  Pac.  212,  213,  approving 
the  rule;  United  States  v.  Stone,  8  Fed.  255,  reviewing  the  law  excluding 
confessions;  State  v.  Sherman,  35  Mont.  518,  90  Pac.  982,  119  Am.  St. 
Rep.  869,  holding  the  admissibility  of  confessions  a  question  for  the 
court. 

Cited  in  note  to  78  Am.  Dec.  254,  on  proof  of  corpus  delicti ;  68  LJLA. 
51,  on  proof  of  corpus  delicti;  18  LJLA.(N.8.)  782,  783,  853^  a«  to 
when  confession  voluntary. 

1  Mont  40(M10.    CREI6HT0N  t.  VANDERUP. 

Bills  and  notes  —  Collateral  agreement  extending  time  of  payment 
as  defense  to  suit  on  note, — quaere,  p.  409. 

Cited  in  Fisher  v.  Briscoe,  10  Mont.  134,  25  Pac.  32,  raising  the  same 
.question  but  not  deciding  it. 

1  Mont.  410-419.    ROBERTSON  v.  SBHTH. 

Mines  —  Nature  of  right  acquired  by  locator  of  mining  claim,  pp. 
414-419. 

Cited  in  Belk  v.  Meagher,  3  Mont.  79,  applying  the  principle  under 
the  act  of  1872;  Territory  v.  Lee,  2  Mont.  145,  the  locator  acquires  an 
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•asement  in  the  portion  of  the  pnblio  domain  located ;  Hoplcine  v.  Noyes, 
4  Mont.  657,  2  Pao.  292,  to  point  that  claim  is  real  estate;  Tibbitts  ▼. 
Ah  Tong,  4  Mont.  588,  2  Pac.  760,  to  point  that  locator  aoqairee  eaee* 
ment  of  posaesaion  and  right  to  purchase;  Talbott  v.  King,  6  Moat.  107, 
9  Pac.  441,  holding  that  patent  relates  back  to  the  location;  Patchen 
y.  Keeley,  19  Nenr.  411,  14  Pac.  351,  to  point  that  possession  presumes 
ownership;  Butte  Hardware  Co.  v.  Frank,  26  Mont.  348,  66  Pac.  2,  to 
point  that  claim  is  real  estate;  McGuire.T.  Brown^  106  OaL  669,  89 
Pac.  1063,  30  LJIA.  384,  construing  California  ditch  law. 
Cited  in  note  in  7  L.R.A.(N.S.)  777,  o|i  location  of  mining.  eUinou 

1  Mont  42NM28.    KEMP  ▼.  McCORMICK. 

Pleading  —  Party  may  he  described  by  any  known  and  accepted 
abbreviation  of  his  Ghriatian  name,  p.  423. 

Cited  in  Wiebold  v.  Hermann,  2  Mont.  615,  dissenting  opinion,,  major- 
ity holding  that  failure  of  plaintiff  to  insert  his  Christian  name  made 
complaint  fatal  for  uncertainty;  McDonald  y.  State,  56  Fla.  137,  46  So. 
177,  holding  that  in  abbreviation  of  a  Christian  name  in  an  indictment 
ii  not  error. 

Cited  in  note  to  132  Am.  St.  Rep.  570,  on  proceedings  against  persons 
by  less  or  other  than  full  Christian  names. 

Setoff  and  counterclaim  —  Claim  due  one<of  several  defendants  cannot 
be  set  up  in  suit  on  joint  debt,  p.  423. 

Cited  in  Collier  v.  Ervin,  3  Mont.  146,  holding  that  individual  claim 
eannot  be  set  up  against  joint  debt  without  alleging  that  plaintiflf  la 
Insolvent 

1  Mont  424-429.    COADY  v.  REINS. 

Negligence  —  Action  against  physician  for  malpractice,  p.  426. 
CSted  in  Wormall  v.  Reins,  1  Mont.  627,  being  the  same  case  on  an- 
other appeal. 

Physician  aad  aarf eon  — Action  for  malpractice  in  connection  with  a 
■nrgical  operation  begins  to  run  at  the  date  of  the  operation,  p.  427. 

Cited  in  GiUette  v.  Tucker,  67  Ohio  St  188,  65  N.  E.  878,  dissenting 
opinion,  majority  holding  that  cause  of  action  for  negligently  leaving 
a  sponge  in  abdominal  cavity  opened  for  appendicitis  begins  to  run  from 
date  of  termination  of  relation. 

Cited  in  note  in  15  L.R.A.(N.S.)  161,  as  to  whether  limitations  eom- 
nence  to  mn  at  time  of  breach  of  contract,  or  ai  time  actual  damages 
austaiiled. 

Limitation  of  actions  — A  new  statute  of  limitations  takes  up  and 
carries  forward  for  the  length  of  time  provided  all  valid  and  subsisting 
causes  of  action,  p.  427. 

Cited  in  Oberrich  v.  Pond  Du  Lac  Co.,  63  Wis.  221,  28  N.  W.  428, 
approving  the  rule. 
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Cited  in  note  to  111  Am.  St.  Rep.  461,  on  retroBpeetive  operation  of 
statutes  of  limitation;  93  Am.  St.  Rep.  663;  126  Am.  St.  Rep.  9S1,  on 
operaUon  of  statute  of  limitations  where  cause  of  action  for  nominal 
damages  subsequently  ripens  into  right  to  actual  damages. 

1  Mont  42iM33.    COLUMBIA  MINIirG  CO.  t.  HOLTER. 

Appeal  —  Rehearing  is  not  a  right  given  by  statute  but  simply  by  a 
rule  of  the  supreme  court,  p.  432. 

Cited  in  Griswold  ▼.  Ryan,  2  Mont.  48,  to  point  that  motion  for  re- 
hearing is  not  a  matter  of  right;  Merchants  Nat.  Bank  v.  Qreenhood, 
16  Mont.  461,  41  Pac.  852,  denying  rehearing  to  present  error  urged  for 
first  time  on  the  motion  for  rehearing. 

AppeU  —  Court  will  rarely  reverse  itself  on  rehearing  except  upon 
some  question  decisive  of  the  case,  duly  submitted,  but  overlooked  by 
the  court,  or  the  fact  that  the  decision  Is  in  conflict  with  statute  or  a 
controlling  decision,  p.  488. 

Cited  in  Davis  v.  Clark,  2  Mont.  395,  reaffirming  the  rule. 

Appeal— Rehearing  will  not  be  granted  in  equity  cause  after  it  has 
been  remitted  to  the  court  below,  p.  432. 

Cited  in  Kempton  v.  Jubilee,  etc.,  Co.,  16  Mont.  383,  42  Pac  103,  de- 
nying rehearing  after  entry,  of  judgment  below  pursuant  to  the  vs* 
uittlt\ir. 

1  Mont  433-436.  CARROTHERS  t.  CONNOLLY. 

This  case  has  not  been  cited. 

1  Mont  437-457.    ISAACS  v.  McANDREW. 

Contract — When  time  for  payment  is  not  specified  it  Is  due  at  oom- 
pletion  of  service,  p.  452. 

Cited  in  Riddell  v.  Peck -Williamson  Heating,  etc.,  Co.,  27  Mont.  55, 
69  Pac.  242,  reaffirming  and  applying  the  rule. 

Cited  in  note  to  56  Am.  Dec.  838,  on  recovery  for  aerviees  partly  per- 
formed; 6  L.R.A.(N.S.)  441,  444,  on  right  of  wrongfully  discharged  serv- 
ant to  wages  for  contract  period  subsequent  to  discharge;  6  LJLA.(N.8.) 
583,  on  remedy  of  wrongfully  discharged  servant  with  respect  to  servioei 
actually  rendered;  6  LJtA.(N.S.)  61,  on  remedy  of  wrongfully  dis> 
charged  servant  by  action  for  breach  of  contract. 

Interest  is  recoverable  only  on  eases  provided  in  the  statute,  p.  454. 

Cited  in  Ruff  v.  Rader,  2  Mont.  220,  reaffirming  and  applying  the  rule 
in  a  similar  case;  Randall  v.  Greenhood,  3  Mont.  512,  to  point  that  in- 
terest is  not  allowed  on  unliquidated  demands  before  judgment;  Palmer 
V.  Murray,  8  Mont.  185,  19  Pac.  558,  applying  the  rule  in  suit  for  un- 
liquidated damages;  Palmer  v.  Murray,  8  Mont.  318,  319,  321,  21  Pac 
128,  129,  dissenting  opinion,  majority  holding  interest  recoverable  in 
trover,  dates  only  from  entry  of  judgment. 
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•  latefeit  —  Law  of  country  where  contract  is  to  be  performed  gov« 
«m6,  p.  456. 

Cited  in  Morris  ▼.  Wibaux,  169  HL  660,  48  N.  B.  844,  applying  the 
rule  to  a  contract  of  sale. 

Cited  in  note  to  91  Am.  St.  Rep.  733,  on  conflict  of  laws  as  to  measure 
of  damages;  62  L.RA.  38,  on  conflict  of  laws  as  to  interest  and  usury. 

'f  Mont.  467-462.    GALLAGHER  v.  BASET. 
Jk&rmA  in  20  Wall.  670,  28  L.  ed.  462. 

Waters  —  Enjoining  diversion,  pp.  458-460. 

Cited  in  27  Mont.  311,  70  Pac.  1121,  applying  the  rule  in  a  contest 
over  right  to  mining  ground;  Fitzpatrick  v.  Montgomery,  20  Mont.  185, 
50  Pac.  417,  63  Am.  St.  Rep.  622,  to  point  tkat  right  to  appropriate 
waters  on  public  lands  is  settled;  Fabian  v.  Collins,  3  Mont.  225,  stating 
the  rule  in  cases  of  wrongful  diversion  of  water;  Miles  v.  Butte  Eleotrie, 
etc.,  Co.,  32  Mont.  66,  79  Pac.  553,  to  point  that  the  right  to  water  is 
entitled  to  protection;  Stafford  v.  Hornbuckle,  3  Mont.  487,  488,  re- 
ferring to  the  case  as  deciding  points  in  controversy  rdating  to  same 
water  right. 

Cited  in  note  to  63  Am.  Dec.  98,  on  mining  rights. 

Equity  —  The  legislature  cannot  destroy  or  blend  together  legal  and 
equitable  remedies,  p.  461,  462. 

Cited  in  Mochon  v.  Sullivan,  1  Mont.  473;  Woolman  v.  Qarringer, 
1  Mont.  540;  Creighton  v.  Hershfield,  1  Mont.  643,  all  sustaining  the 
rule. 

Equity — Court  may  disregard  flndings  of  jury  in  equity  case,  p.  461. 

Cited  in  Fabian  v.  Collins,  3  Mont.  226;  Mantle  v.  Noyes,  5  Mont.  284, 
285,  5  Pac.  858,  859;  Sanford  v.  Gates,  etc.,  Co.  21  Mont.  286,  53  Pac. 
752,  and  Power  v.  Lenior,  22  Mont.  175,  56  Pac.  108,  all  to  point  that 
verdict  in  equity  case  is  advisory  only  and  may  be  disregarded  by  the 
court. 

Courts  —  Words  "as  limited  by  law"  mean  that  legislature  may  regu- 
late mode  and  manner  of  proceeding,  not  that  it  can  impair  jurisdic- 
tion, p.  462. ' 

Cited  in  United  States  v.  Ensign,  2  Mont.  401,  reaffirming  the  rule; 
Slnlen  v.  Heinze,  27  Mont.  126,  70  Pac.  518,  to  point  that  legislature 
cannot  limit  appellate  jurisdiction  of  supreme  court,  it  can  oiUy  regu- 
late it. 

1  Mont.  463-466.    DAVIS  v.  BLUME. 

Appeal  —  Verdict  supported  by  competent  evidence  will  not  be  dis- 
turbed, p.  465. 
Cited  in  Mattock  ▼.  Goughnour,  11  Mont.  274,  28  Pao.  80S|  dissenting 
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opinian,  majority  reversing  order  refusing  new  trial;  Merehanta  Nat^ 
Bank  v.  Greenhood,  16  Mont.  430,  41  Pac  260,  reaffirming  the  rule. 

Cited  in  note  in  109  Am.  St.  Rep.  444,  on  mortgagees'  right  of  action 
against  persona  for  invasions  of  their  rights. 

1  Mont  467.    DAaSY  v.  RRDFESN. 

Assault  and  battery — All  who  designedly  contribute  to  the  Snjiny 
are  jointly  and  severally  liable,  p.  468. 

CSted  in  Townsley  v.  Hombuckle,  2  Mont*  584,  implying  tbs  mk  in 
action  for  wrongful  diversion  of  water. 

1  Mont  467-470.    DAILET  t.  REDFERN. 
This  cas9  has  not  been  cited. 

1  Mont  47<M74.    MOCHON  v.  SULLIVAIT. 

Medianics'  lien  is  an  equitable  right  and  must  be  enforoed  aocoxd<-> 
ing  to  chancery  rules,  p.  473. 

Cited  in  Cook  y.  Gallatin  R.  Co.,  28  Mont.  862,  72  Pac  680,  reaffirming 
the  rule;  Simonton  v.  Kelly,  1  Mont.  485,  denying  right  to  jury  trial  in 
action  to  foreclose  mechanics'  lien. 

» 

Mechanics'  liens  — In  action  to  foreclose  a  mechanic's  lien  there  can 
be  no  personal  judgment,  p.  473. 
Cited  in  Riale  v.  Roush,  1  Mont.  474,  reaffirming  the  rule. 

1  Mont  474.    RIALE  t.  ROUSCH. 

Mechanic's  lien -^  In  action  to  foreclose  a  mechanic's  lien  there  can 
be  no  personal  judgment,  p.  474. 

Cited  in  Cook  y.  Gallatin  R.  Co.,  28  Mont  362,  72  Pac.  680,  reaffirming 
the  rule. 

1  Mont.  475-48Z    HERBERT  T.  KING. 

Appeal  — In  reviewing  an  order  granting  a  nonsuit,  every  fact  which 
the  evidence  tended  to  prove  must  be  considered  as  proven^  p.  479. 

Cited  in  Cans  v.  Woolfolk,  2  Mont.  463;  Creek  v.  McManus,  13  Mont. 
167,  32  Pac.  675,  and  Emerson  v.  Eldorado  Ditch  Co.,  IS  Mont.  254,  44 
Pac.  971;  McCabe  v.  Montana,  etc.,  Ry.  Co.,  30  Mont.  334,  76  Pac.  704, 
all  reaffirming  the  rule. 

Principal  and  agent  —  Declarations  made  by  an  agent,  within  the 
scope  of  his  authority,  bind  his  principals,  p.  481. 

Cited  in  Kircher  v.  Conrad,  9  Mont.  197,  23  Pac  75,  18  Am.  St.  Rep. 
731,  7  L.R.A.  471,  and  Bank  of  Deer  Lodge  v.  Hope  Min.  Co.,  3  Mont. 
150,  35  Am.  Rep.  458,  both  reaffirming  and  applying  the  rule;  Bank  of 
Commerce  y.  Baird,  eta,  Co.,  13  K.  M.  429,  85  Pac  971,  holding  that 
person  dealing  with  agent  without  inquiring  into  his  authority  does  so 
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at  his  peril;  Hogan  t.  Kelly,  29  Mont.  489,  75  Pac  82,  holding  that 
declarations  of  agent  made  after  transaction  is  completed  are  inad- 
missible. 

Ejectment  —  Sufficiency  of  complaint,  p.  477. 

Cited  in  Northern  Pac.  R.  Ck>.  ▼.  Lilly,  6  Mont  72,  9  Pac.  120,  re- 
affirming the  rule. 

1  Mont.  483-485.    SIMONTON  t.  EELtT. 

Mechanic's  lien  — Suit  to  foreclose  mechanic's  lien  fs  an  equitable 
^action,  p.  485. 

ated  in  Cook  y.  Gallatin  R.  Co.,  28  Mont.  852,  72  Pac  680,  reaffirm- 
ing and  applying  the  rule. 

1  Mont.  486-489.    McMullen  v.  Armstrong. 
This  case  has  not  been  cited. 

1  Mont.  489-498.    UKITED  STATES  v.  196  BUFFALO  EOBESi  ETC. 

Statutes  —  The  law  does  not  favor  repeals  by  implication,  p.  495. 
Cited  in  Congdon  ▼.  Butte  Consolidated,  etc.,  Co.,  17  Mont.  484,  48 
Pac  630,  reaffirming  the  rule. 

1  Mont  496*508.    DAVIS  v.  HENDRIE. 

Interest  —  Parties  to  a  note  may  contract  for  a  greater  rate  than 
ten  per  cent  after  its  maturity,  pp.  501-605. 

Cited  in  Collier  v.  Field,  1  Mont.  624,  reaffirming  the  rule. 

Cited  in  note  to  91  Am.  St.  Rep.  587,  on  agreements  for  higher  or  ex- 
orbitant rate  of  interest  after  default. 

1  Mont  509-613.    BULLASD  ▼.  6ILETTB. 

Aff'd  in  20  Wall.  571,  22  L.  ed.  387. 
This  case  has  not  been  cited. 

1  Mont  514-6ia    PARKS  ▼.  BARELET. 

Forcible  entry  —  Title  is  not  in  issue,  the  gist  of  the  aetion  is  actual 
possession  and  forcible  ejection  from  it,  p.  517. 

Cited  in  Sheehy  v.  Flaherty,  8  Mont.  368,  20  Pac  687,  and  in  Brand  v. 
Servoss,  11  Mont.  87,  27  Pac.  407,  both  reaffirming  the  rule;  Northern 
*  Pac  R.  Co.  V.  Cannon,  49  Fed.  518,  not  accessible. 

1  Mont.  *518-534.  DONNBLL  v.  HUMPHREYS. 

Deeds  —  Appurtenances  defined,  pp.  524,  525. 

Cited  in  Sweetland  v.  Olsen,  11  Mont.  29,  27  Pac.  340,  holding  that 
a  water-right  acquired  and  used  for  a  beneficial  and  necessary  purpose 
is  an  appurtenance;  Tucker  ▼.  Jones,  8  Mont.  231,  19  Pac.  573,  holding 
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that  a  conveyance  of  land  and  appurtenances  carries  with  a  ditch  and 
water-right  necessary  to  the  use  and  enjoyment  of  the  land;  Sdiodde 
Y.  Twin  Falls  Land,  etc.,  Co.,  161  Fed.  45,  88  C.  C.  A.  207,  holding 
current  of  stream  not  appurtenant  to  water-right;  Frank  v.  Hicks,  4 
Wyo.  526^  3^  Pae.  482,  holding  water-right  appurtenant  to  land  and 
passing  by  deed  not  mentioning  it;  l^alem,  etc..  Mills  Co.  v.  Stayton, 
etc.,  Co.,  33  Fed.  152,  13  Sawy.  99,  holding  an  easement  appurtenant  to 
a  mill. 

Deeds  —  Intent  of  parties  must  be  gathered  from  what  is  written, 
but  the  language  of  the  instrument  may  be  considered  in  the  light  of 
surrounding  circumstanceSi  p.  526. 

ated  in  United  States  v.  Power,  6  Mont.  274,  12.Pac.  641,  holding 
that  to  do  this  the  court  must  assume  the  surroundings  and  circum- 
stances of  the  parties;  Shreve  v.  Copper  Bell  Min.  Co.,  11  Moat.  124, 
28  Pac.  316,  applying  this  rule  to  a  deed  of  a  mining  daim. 

Evidence  —  Extrinsic  evidence  is  always  admissible  to  give  effect  to 
a  written  instrument,  p.  526. 

Cited  in  Taylor  v.  Holter,  1  Mont.  694,  holding  that  parol  evidenee 
is  admissible  to  identify  the  land  described  in  a  deed. 

1  Mont.  536-545.    WOOLMAN  t.  6ASRIN6ER. 

Waters  —  Appropriator  is  entitled  to  use  the  water  at  any  pbes  bt 
he  may  ohoose  and  for  any  useful  purpose,  p.  543. 

Cited  in  Woolman  v.  Garringer,  2  Mont.  405,  being  another  appeal  of 
the  same  case;  Meagher  y.  Hardenbrook,  11  Mont.  390,  28  Pac  453, 
holding  that  a  tenant  in  common  of  water  used  for  mining  may,  after 
abandonment  for  that  purpose,  recapture  and  use  it   for  irrigation; 
Middle  Creek,  etc.,  Co.  v.  Henry,  15  Mont.  573,  39  Pac.  1057,  to  point  that 
one  may  change  both  the  place  of  diversion  and  the  beneficial  use  of 
water;  Smith  v.  Denniff,  24  Mont.  24,  60  Pac.  399,  81  Am.  St.  Rep.  408, 
50  L.R.A.  741,  to  point  that  appropriator  may  change  place  and  purpose 
of  original  appropriation;   Farmers,  etc.,  Irr.  Co.  v.  Gothenburg,  ete., 
Irr.  Co.,  73  Neb.  227,  102  N.  W.  488,  conceding  right  to  change  place 
and  character  of  use;  Wimer  v.  Simmons,  27  Or.  11,  39  Pac.  8,  50  Am. 
8t.  Rep.  685,  allowing  appropriator  to  change  point  of  diversion  thongh 
subsequent  appropriator  was  completely  cut  off;  Union  Mill  9l  Min.  Co. 
V.  Dangberg,  81  Fed.  115,  to  point  that  appropriator  may  change  point 
of  diversion;  Anderson  v.  Bassman,  140  Fed.  24,  holding  that  appro- 
priator may  change  both  place  and  character  of  use,  having  due  regard 
for  rights  of  others;  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  96, 
reviewing  state  and  Federal  cases  dealing  with  rights  of  water  appro* 
priators. 

Cited  in  note  to  43  Am.  Dec.  281,  282,  on  rights  of  riparian  ownen; 
85  Am.  Dec.  125,  85  Am.  Dec.  151;  60  Am.  St.  Rep.  801,  814,  on  what 
constitutes  *  an  appropriation  of  water;  93  Am.  St.  Rep.  719,  on  pre- 
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aeriptive  title  to  water;  68  Am.  Dec  260^  on  effect  of  mere  change  in  use 
of  water  in  mining  locality;  91  Am.  Dec  560,  on  rights  of  riparian 
owner;  30  L.RJL  676,  on  right  of  prior  appropriator  of  water;  30  L-R^ 
386,  389,  on  change  or  use  of  channel  of  water  appropriated. 

Action-^ Law  and  equity  cannot  be  blended  in  the  same  action,  p. 
540. 

Cited  in  Mochon  v.  Sullivan,  1  Mont.  473,  reaffirming  the  rule. 

Distinguished  in  HoughUling  v.  Ellis,  1  Ariz.  387,  25  Pac  536,  holding 
equitable  defense  pleadable  in  suit  on  contract. 

Water  —  Appropriation  by  ditch  dates  and  relates  back  to  the  com- 
mencement of  the  ditch,  p.  644. 

Cited  in  Murray  t.  Tingley,  20  Mont.  268,  60  Pac  725,  holding  that 
under  the  statute  the  person  first  posting  notice  of  appropriation  has 
priority;  Last  Chanoe  Min.  Co.  v.  Bunker  Hill,  etc,  Co.,  49  Fed.  433, 
17  Morr.  Min.  Rep.  449;  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed. 
109;  Wright  v.  Cruse,  37  Mont.  182,  96  Pac  372,  all  reaffirming  and  ap- 
plying the  rule. 

1  Mont  545-661.    6RISW0LD  v.  BOLET. 

Affirmed  in  20  Wall.  486,  22  L.  ed.  375. 

Appeal  —  Statement  on  motion  for  new  trial  must  specifically  desig- 
nate the  errors  complained  of  and  contain  only  so  much  of  the  evidence 
as  tends  to  elucidate  the  point  in  dispute,  pp.  661,  662. 

Cited  In  Taylor  t.  Holter,  2  Mont.  477,  reaffirming  the  rule;  Ray- 
mond y.  Thexton,  7  Mont.  305,  17  Pac.  269,  holding  that,  without  a 
specification  of  error  there  is  no  statement  on  a  motion  for  new  trial, 
•ueh  as  Is  required  by  the  statute;  Fant  v.  Tandy,  7  Mont.  447,  17 
Pac  661,  refusing  to  consider  statement  when  the  transcript  failed  to 
show  what  papers  were  included  in  it. 

Appeal -^  Exceptions  to  instructions  must  point  out  the  specific  por- 
tions excepted  to  and  be  made  at  the  time  of  the  trial  before  the  cause 
is  finally  submitted,  pp.  553,  564. 

Cited  in  McKinney  v.  Powers,  2  Mont.  466;  McKinstry  ▼.  dark,  4 
Mont.  897,  398,  1  Pac  763,  764;  State  ▼.  Mason,  18  Mont.  363,  46  Psc 
568,  and  Herman  v.  Jeffries,  4  Mont.  624,  1  Pac.  12,  all  reaffirming  the 
rule;  Woods  v.  Berry,  7  Mont.  202,  204,  206,  14  Pac  759,  760,  761,  re- 
Tiewing  other  authorities  and  holding  that  exception  to  a  number  of 
the  instructions  in  general  terms,  is  insufficient. 

Modified  in  Kleinschmidt  v.  McDermott,  12  Mont.  311,  30  Pac  394, 
the  rule  being  changed  by  statute,  it  is  not  necessary  to  save  excep- 
tions at  the  time  of  granting  or  refusing  instructions,  but  they  must  be 
incorporated,  with  the  evidence  bearing  on  them,  in  a  bill  of  excep- 
tions. 

Afjiil  —  If  the  verdict  be  fairly  sustained  by  any  evidence  in  the 

1 
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case  it  will  not  be  disturbed  unless  it  appear  to  be  the  result  of  passioiit 
prejudice,  fraud,  accident  or  mistake,  p.  554. 

ated  in  Merchants  Nat.  Bank  ▼.  Greenhood,  16  Mont.  430,  41  Pac 
260,  and  Vantilburgh  t.  Hamilton,  2  Mont.  415,  sustaining  verdict  on 
conflicting  eTidence. 

Husband  and  wife  —  The  object  of  requiring  a  list  of  the  wife's  prop- 
erty to  be  recorded  is  to  give  notice  to  the  world  that  she  is  the 
owner,  p.  556. 

Cited  in  Montana  Imp.  Oo.  v.  Colter,  7  Mont.  544, 19  Pac.  217,  appror- 
ing  the  rule. 

Husband  and  wife  -—  Law  requiring  wife  to  record  list  of  her  property 
was  designed  for  her  protection  and  courts  will  carry  this  object  into 
execution  when  a  proper  case  is  made  out,  p.  556. 

Cited  in  Palmer  v.  Murray,  8  Mont.  182,  19  Pac.  556,  reaffirming  the 
rule. 

Husband  and  wife  — The  law  requiring  list  of  wife's  property  to  be 
recorded  is  complied  with  when  she  files  the  original  bill  of  sale  of  cattle 
describing  them,  and  a  subsequent  list  showing  the  increase,  pp.  556, 
557. 

Cited  in  Boley  v.  Griswold,  2  Mont.  452,  applying  the  rule;  Shed  v. 
Blakely,  6  Mont.  250,  11  Pac.  640,  hoMing  that  the  same  rule  that  ap- 
plies to  separate  property  lists  applies  to  sole-trader  declarations. 

Qualified  and  explained  in  Kelley  v.  Jefferies,  13  Mont.  179,  32  Pao. 
754,  under  change  of  law,  holding  that  such  record  is  not  conclusive  evi* 
dence  of  ownership. 

Husband  and  wife  —  Evidence  of  general  reputation  concerning  wife's 
ownership  of  cattle  is  competent  to  rebut  allegation  that  she  had  con- 
spired to  defraud  her  husband's  creditors,  pp.  557,  558. 

Disapproved  of  in  Fmch  v.  Kent,  24  Mont.  278,  61  Pac.  657,  a  credit- 
or%*  suit  to  set  aside  a  sale  of  sheep  by  husband  to  wife  as  fraudulent^ 
holding  reputed  ownership  of  wife  inadmissible. 

Trial  -^  The  trial  court  can  direct  the  order  of  proof,  p.  558. 
Cited  in  Campbell  v.  Rankin,  2  Mont.  368,  reaffirming  the  rule. 

Husband  and  wife  —  When  a  list  of  a  wife's  separate  property  is  re- 
corded it  is  entirely  freed  from  the  debts  of  her  husband,  p.  559. 

Cited  in  Vantilburg  v.  Black,  3  Mont.  463,  to  point  that  certain 
property  of  a  married  woman  is  exempt  from  liabilities  of  husband. 

Husband  and  wife  —  After  a  wife  has  recorded  a  list  of  her  separate 
property  she  may  make  her  husband  her  agent  to  care  for  and  control 
it  without  subjecting  it  to  his  creditors,  p.  559. 

Cited  in  Palmer  v.  Murray,  8  Mont.  184,  19  Pac.  557,  reaffirming  the 
rule. 

Distinguished  in  Chan  v.  Slater,  33  Mont.  166,  82  Pae.  661,  holding. 
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under  different  statute,  inventory  necessary  only  when  property  is  in 
sole  possession  of  husband. 

Husband  and  wife  —  A  wife  who  has  recorded  a  list  of  her  separate 
property  cannot  be  estopped  from  claiming  it  by  her  silence,  pp.  55d, 
561. 

Cited  in  Stafford  v.  Hornbuckle,  3  Mont^  492,  to  point  that  mere 
silence  does  not  work  an  estoppel  in  the  absence  of  fraud;  Eastwood  v. 
Standard  Mines,  etc.,  Co.,  11  Idaho,  202,  81  Pac.  383,  holding  that  a 
party  may  rest  upon  the  constructive  notice  which  record  imparts  and 
is  under  no  duty  to  give  any  other  notice. 

Execution  —  Sheriff  seizes  property  as  the  agent  of  the  execution 
plaintiff,  p.  561.' 

Cited  in  Ford  v.  McMasters,  6  Mont.  241,  11  Pac.  670,  applying  the 
rule  where  sheriff  levied  on  property  in  hands  of  debtor  but  which  he  had 
«old  to  a  third  person. 

Execution  —  Replevin  lies  against  sheriff  for  goods  wrongfully  seized, 
pp.  549,  550,  561. 

Cited  in  Wise  ▼.  Jefferies,  51  Fed.  644,  2  0.  C.  A.  ias,  hoidiiig  that 
replerin  lies  for  goods  wrongftdly  attached. 

1  Hont.  561-570.    ATCHISON  ▼.  PETERSON. 
Affirmed  in  20  Wall.  507,  22  L.  ed.  414. 

Water  —  Suspension  of  work  on  a  ditch  is  not  an  abandonment  of  the 
appropriation  when  there  was  no  intention  to  abandon,  p.  565. 

Cited  in  Middle  Creek,  etc.,  Co.  v.  Henry,  15  Mont.  576,  89  Pac.  1058, 
holding  abandonment  a  matter  of  intention;  Smith  v.  Hope,  etc.,  Co., 
18  Mont.  438,  45  Pac.  634,  holding  that  mere  nonuser  of  water  is  not  an 
abandonment. 

Water  —  First  appropriator  for  mining  is  entitled  to  the  waters  of  a 
stream  as  against  subsequent  appropriators  without  material  inter- 
ruption in  flow,  quantity  and  quality,  p.  569. 

Cited  in  Fitzpatrick  v.  Montgomery,  20  Mont.  185,  50  Pac  417,  63 
Am.  St.  Rep.  622,  holding  that  the  right  to  appropriate  water  for  mining 
and  other  purposes  is  the  settled  law  in  this  state. 

Cited  in  note  to  63  Am.  Dec.  98,  on  mining  rights;  43  Am.  Dec.  279, 
282,  on  rights  of  riparian  owners;  68  Am.  Deo.  331,  oh  right  of  first 
appropriator  o?  water  for  mining  purposes;  24  L.RA.  67,  on  pollution  of 
stream  by  mining;  30  L.RJ^.  676,  on  right  of  prior  appropriation  of 
water. 

Injunction  is  refused  when  there  is  adequate  remedy  by  action  for 
damages,  pp.  569,  570. 

CSted  in  Fabian  v.  Collins,  8  Mont.  226,  holding  equity  proper  court 
to  relieve  against  nuisance. 
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Ittjunction  — Grant iDg  or  refusing  an  injunction  is  very  mueli  in  tbm 
discretion  of  the  court,  p.  670. 

Cited  in  Blue  Bird  Min.  Co.  v.  Murray,  9  Mont.  475,  23  Pac  1024,  and 
Anaconda  Copper,  etc.,  Co.  v.  Butte  ft  B.,  etc,  Co.,  17  Mont.  521,  4S 
Pac  925,  and  Klein  v.  Davis,  11  Mont.  159,  27  Pac  513,  all  reaffirming 
the  rule. 

Cited  in  note  to  73  Am.  Dec  599,  on  estoppel  of  married  women. 

1  Mont.  670-683.    CALDWELL  ▼.  OAKS. 

Replevin -~  Sureties  are  released  from  obligation  to  return  goods 
when  it  is  taken  by  due  process  of  law,  pp.  575,  576. 

Reaffirmed  in  Demers  v.  Clemens,  2  Mont.  386,  where  property  was 
held  by  plaintiff  under  a  writ  of  attachment;  Gans  v.  Woolfolk,  2  Mcni. 
464,  where  plaintiff  refused  the  goods  when  tendered  to  him;  Rinker  t. 
Lee,  29  Neb.  790,  46  N.  W.  218,  upholding  the  rule;  Coen  v.  Watkina» 
62  Mo.  App.  510,  holding  replevied  property  subject  to  replevin. 

1  Mont  684-696.    LOMME  ▼.  SWEENEY. 
Affirmed  in  22  Wall.  208,  22  L.  ed.  727. 

Replevin -— Plaintiff  may  sue  in  his  own  name  on  a  redelivery  bond 
given  to  the  sheriff  by  defendant,  without  an  assignment  of  the  bond, 
pp.  589,  590. 

Cited  in  Gans  v.  Woolfolk,  2  Mont.  462;  Gonunisaionera  of  Jeffenon 
County  V.  Lineberger,  8  Mont.  238,  35  Am.  Rep.  462;  Parrott  v.  Scott, 
6  Mont.  344,  12  Pac.  765,  and  Hedderick  v.  Poutet,  6  Mont.  350,  12 
Pac.  768,  all  approving  and  applying  the  rule. 

Replevin  —  The  fact  that  the  judgment  is  not  in  the  alternative  does 
not  relieve  sureties  from  liability,  pp.  590-595. 

Cited  in  Donovan  v.  Aetna,  etc,  Co.,  10  Cal.  App.  732,  103  Pac  368, 
reaffirming  the  rule. 

Replevin  —  Demand  for  return  of  property  is  not  necessary  before 
suit  against  sureties  on  replevin  bond,  p.  596. 

Cited  in  Nelson  v.  Donovan,  16  Mont.  86,  40  Pac  73,  and  BoUes  v. 
9ird,  12  Colo.  App.  78,  54  Pac  403,  both  holding  that  action  may  bs 
brought  against  sureties  on  appeal  bond  without  previous  demand. 

1  Mont.  597-599.    KINNA  v.  HORN. 

Appeal  —  Where  there  is  a  conflict  on  material  points,  verdict  wiU 
not  be  disturbed,  p.  599. 

Cited  in  Francisco  v.  Benepe,  6  Mont.  245,  11  Pac  638,  and  Mer* 
chants  Nat.  Bank  v.  Greenhood,  16  Mont.  430,  41  Pac  260,  both  reaffirm- 
ing the  rule;  Mattock  v.  Goughnour,  11  Mont.  274,  28  Pac  803, 
tenting  opinion,  majority  reversing  order  refusing  new  triaL 
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Appeal -— Misconduct  of  party  or  counsel  during  trial  not  excepted 
to  will  not  be  considered,  p.  599. 

Cited  in  Higley  v.  Gilmer,  3  Mont.  438,  holding  that  when  an  irregu- 
larity of  this  kind  occurs,  aggrieved  party  should  ask  the  oourt  to  cor- 
rect it,  and  if  he  refuse,  except  to  the  ruling. 

Cited  in  note  to  100  Am.  St.  Rep.  695,  on  misconduct  of  counsel  other 
than  in  argument. 

1  Mtt&t  5M-603.    SAKDSaS  r.  FAKWELL.. 
This  ease  has  not  been  cited. 

1  Mont  604-612.    FIRST  NAT.  BAKE  r.  HOW. 


PlMdiag-*  Refusal  to  allow  ameHd—at  is  discretionary,  p.  611. 
Cited  in  SUte  Savings  Bank  v.  Albertson,  39  Mont.  425^  102  Pac  696| 
upholding  And  applying  the  rule. 

IMont  612-627.    COLLIER  t.  FISUX 

Interest  —  Note  providing  for  three  per'  cent  interest  '^mtil  paid** 
does  not  stop  the  statutory  interest  <tf  ten  per  cent  tnon  accruing 
after  its  maturity,  pp.  625-627. 

Qted  in  Rader  v.  Ervin,  1  Mont.  639,  reaffirming  and  aj^lying  the 
rule;  Collier  v.  Field,  2  Mont.  205,  being  another  appeal  of  the  same  case; 
Collier  t.  Field,  2  Mont.  321,  being  a  rehearing  of  the  same  case. 

■ 

1  Mont  627-691.    WORMALL  T.  RBIHS. 

Pleading— "Court  may  in  his  discretion.  In  furtheraaee  of  Justice 
and  upon  such  terms  as  are  just,  allow  amendments  at  ady  stage  of  the 
proceeding,  p.  680. 

Cited  in  Hartley  v.  Preston,  2  Mont.  417;  Randall  v.  Greenhood,  8 
Mont.  608;  Palmer  t.  McMaster,  6  Mont.  172,  9  Pac.  899;  Dempster  r. 
Oregon,  etc.,  R.  Co.,  37  Mont.  3895  96  Pac.  T18;  Leggat  r.  Palitaer,  39 
Mont.  807,  102  Pac.  329;  Ramsey  v.  Cortland  Cattle  Co.,  6  Mont.  500, 
13  Pac.  248,  and  Montana  Ore,  etc.,  Co.  v.  Boston,  eta,  Min.  Co.,  27 
Mont.  316,  70  Pac.  1123,  all  approving  and  applying  the  rule;  Hershfield 
&  Co.  V.  Aiken,  3  Mont.  453,  allowing  such  amendment  even  after  judg- 
ment. 

Explained  and  distinguished  in  Hartley  ▼.  Preston,  2  Mont.  420,  dis« 
senting  opinion. 

Appeal— «Diecretion  of  court  in  granting  continuance  will  not  be  re- 
viewed unless  abused,  p.  630. 

Cited  in  Territory  v.  Perkins,  2  Mont.  471,  reaffirming  the  rule;  Clarke 
T.  Gonu,  2  Mont,  540,  applying  the  rule  in  reviewing  order  refusing  to 
stay  axecutioiL 
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1  Mont  62-^39.    RADBR  ▼.  SRVIN. 

Mortgages  —  Decree  foreclosing  several  mortgages  on  distinct  pieces 
of  property  held  void,  p.  63S. 
Cited  in  Collier  t.  Ervin,  2  Mont.  8S7,  reaffirming  the  rule. 

Mortgages  —  Assignment  of  the  mortgage  without  the  assignment  of 
the  debt  it  was  intended  to  secure  is  a  nullity,  p.  639. 

Cited  in  Cornish  v.  Woolverton,  32  Mont.  476,  81  Pae.  10^  108  Am.  St 
Rep.  598,  upholding  the  rule.  ... 

1  Mont.  639-651.    CRSIGHTON  ▼.  HSSSHFIBIB. 

Action  —  Legal  and  equitable  causes  cannot  be  blended  in  same  action, 
pp.  646,  648. 

Cited  in  Creii^ion  t.  HershAsU^  ft^Mont  170».  biwaga  sMOod.  mpptal 
of  the  same  case. 

Overruled  in  Creighton  v.  Hershfield,  2  Mont  387,  owing  to  t^e 
Federal  courts  reversal  of  its  former  opinion. 

Conrts— Judgment  of  court  esieeeding  Its  Jurisdiction  fs  yfM,  ^ 
649. 
Cited  in  Plaisted  t.  Nowlan,  2  Mont  360,  reaffimiang  the  nilau 

1  Mont  661-487.    THORP  r.  FREED. 

Appeal — Assignments  of  error  should  point  out  wherein  evidence  fa 
insufficient,  p.  663. 

Cited  in  Taylor  r.  Holter,  2  Mont.  477,  and  Zickler  v.  Deegan,  16 
Mont.  200,  40  Pac.  411,  both  affirming  and  applyhig  the  mle. 

Apped  —  The  opinion  of  the  trial  court  cannot  be  treated  as  a  finding 
of  facts,  p.  664. 

Cited  in  Horsky  t.  Moran,  13  Mont.  265,  34  Pac.  366,  approving  the 
rule  that  the  appellate  court  should  not  notice  observations  in  the  opin- 
ion  as  to  matters  of  fiaci;  State  v.  First  Judicial  District  Court  16 
Mont  278,  40  Pac.  602,  holding  the  opinion  not  a  finding. 

Waters  —  Right  of  settlers  to  divert  waters  of  streams  for  irrigation 
is  founded  on  long  established  custom,  pp.  655,  656. 

Cited  in  Basey  v.  Gallagher,  20  Wall.  (U.  S.)  685,  22  L.  ed.  455,  up- 
holding right  of  prior  appropriator  to  water  in  territory  of  Montana; 
Willey  V.  Decker,  11  Wyo.  524,  73  Pac.  218,  100  Am.  St.  Rep.  939,  de- 
termining rights  of  appropriators  of  interstate  waters. 

Cited  in  note  to  63  Am.  Dec.  116,  on  right  to  mining  claims  and  run- 
ning water  on  public  lands;  80  L.R.A.  671,  on  right  of  prior  appropria- 
tion of  water. 

1  Mont  668-712.    TAYLOR  r.  HOLTER. 
Deeds  —  Rules  for  construction,  pp.  694,  695. 
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C^ted  in  United  States  v.  Power,  6  Mont.  274, 12  Pac.  641,  and  Shreve 
V.  Copper  Bell  Min.  Co.,  11  Mont.  324,  28  Pac.  316,  both  approving  the 
rules. 

Acknowledgment  is  no  part  of  deed,  is  required  for  protection  of  third 
parties  and  deed  is  good  between  the  parties  without  it,  p.  712. 

Cited  in  Belk  v.  Meagher,  3  Mont.  74;  McAdow  ▼.  Black,  4  Mont.  485, 
1  Pac.  753,  and  Middle  Creek,  etc.,  Co.  v.  Henry,  15  Mont  574,  89  Pac. 
1057,  all  approving  the  doctrine. 

Vendor  and  purchaser  —  Damages  for  breach  of  warranty  of  title  in- 
clude reasonable  counsel  fees  expended  in  defending  the  title,  p.  712. 

Cited  in  Madden  v.  Caldwell,  etc.,  Co.,  16  Idaho,  72,  100  Pac.  362,  21 
L.R.A.(N.S.)  332,  applying  the  rule  where  vendor  conveyed  the  property 
a  second  time  in  violation  of  warranty  of  peaceable  possession. 

Cited  in  note  in  67  L.R.A.  406,  on  grant  of  water  power;  21  L.R.A. 
(N.8.)  338,  on  rig|^t  of  parent,  guardian,  or  next  friend  to  compromise 
infant's  cause  of  action  for  personal  injuries. 

1  Mont  713-714.    HASVET  ▼.  WHITLATCH. 

Judgment  —  Whenewr  a  clerk  fails  to  enter  judgment  as  ordered,  the 
court  may  cause  such  entry  at  any  succeeding  term  if  it  do  not  interfere 
with  rights  of  third  parties,  p.  714. 

Cited  in  Parrott  v.  McDevitt,  14  Mont.  206,  36  Pac.  194,  reversing 
order  overruling  motion  that  clerk  enter  judgment  nunc  pro  tunc  as*  of 
date  of  rendition;  Harvey  v.  Whitlatch,  2  Mont.  65,  being  the  same  case 
on  another  appeal. 

Cited  in  note  in  15  L.R.A.(N.S.)  684,  on  effect  of  judgment  nunc  pro 
tunc  upon  intervening  rights. 

1  Mont  714-716.    COKNELL  ▼.  LATTA. 
This  case  has  not  been  dted. 
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Clbkk: 
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Unitbd  States  Mabshal: 
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CJiriTED  States  Attornet: 
MERRITT  C.  PAGE. 

Repoktebs: 
HENRY  N.  BLAKB,  Appoiktbd  Januabt  9,  1878. 
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RULES  OF  THE  SUPREME  COURT, 

ADOFTBD  BOrOB  THB  JAS(VASt  tKBMp  1878. 


Janucm/  Term^  1874. 

In  all  cases  where  an  appeal  has  been  perfected  twenty  days 
before  the  next  succeeding  t^rm  of  this  court,  and  the  appellant 
has  failed  to  file  a  transcript  of  the  record  on  or  before  the  first 
day  of  such  term,  the  respondent  may  procnre  a  transcript  of  the 
record  and  file  the  same  in  this  court.  The  expense  of  procuring 
such  record  and  filing  the  same  shall  be  taxed  as  costs  in  the  case. 

Upon  ten  days'  notice  to  the  appellant  or  his  attorney,  specify- 
ing the  fact  that  he  has  procured  a  transcript  of  the  record  in 
sqch  case,  and  has,  or  wiU  on  a  day  named  in  said  notice,  file  the 
same  in  this  court,  the  respondent  may  apply  to  this  coxut  to  set 
the  cause  for  hearing,  and  upon  such  hearing  this  court  may 
affirm,  reverse,  0(r  modify  the  judgment  or  order  of  the  court 
below,  appealed  from. 

Jcmuary  Term^  18Y5. 

It  is  hereby  ordered  that  upon  the  receipt  by  the  dierk  of  this 
court  of  a  mandate  from  the  supreme  court  of  the  TJnitjed.  States 
in  any  case  at  law  or  in  equity,  theretofore  taken  from  tfcis  court 
by  writ  of  error  or  appeal  to  said  supreme  court,  it  shall  be  the 
duty  of  such  clerk  forthwith  to  issue,  under  his  hand  and  the 
seal  of  this  court,  a  remittitur  to  the  district  court  of  the  district 
and  in  the  county  in  which  such  judgment  was  rendered,  com- 
manding such  court  to  take  such  action  in  the  premises  as,  by  the 
mandate  from  the  supreme  court  of  the  United  States,  shall  be 
proper,  and  the  said  remittitur  shall  also  contain  therein  a  recital 
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in  haeo  verba  of  the  said  mandate,  and  all  the  costs  subsequent 
to  the  appeal  from  said  district  court  shall  be  taxed  in  such 
remittitur. 

Aicgust  Temij  1875. 

The  remittitur  in  eaeh  case  on  appeal  shaU  embmoe  a  certified 
copy  of  the  written  opinion  of.  the  oourt^and  the  j^idgment  or 
order  on  appeal.    '  '      ''' 

JmucMy  Term^  1876. 

The  appellant  shall  deliver  to  the  respondent  a  oopj  of  his 
points  and  authorities  at  least  two  days  before  the  commence- 
ment of  the  argument ;  and  the  respondent  shall  deliver  to  the 
appellant  a  copy  of  his  points  and  authorities  at  least  one  day 
before  the  argument ;  and,  at  or  before  the  commencement  of 
the  argument,  •  both  appellant  and  respondent  sbaU  furnish  to 
each  of  the  parties  a'  copy  of  their  points  and  authorities,  and  file 
the  samewith  the  derk,  or  either  party  miy  file  one  copy  thereof 
with  the  clerk,  who  shall  cause  thie  requisite  copies  to  be  made; 
and  in  ease  either  party  shall  fail  to  furnish  such  copy  to  the 
opposite  party,  as  required  by  this  rule,  he  shall  be  deemed  to 
waive  his  right  to  al'gue  '(^uch  case  orally,  except  by  leave  of  the 
court,  and  no  brief  of  his  points  and  authorities  not  filed  in 
accordance  with  this  rule  will  be  considered  by  the  court,  except 
after  at  least  one  day's  notice  of  the  filing  of  the  same,  to  the 
opposite  party,  who  shall  have  such  time  as  may  be  allowed  by 
the  court  after  the  filing  thereof  to  file  a  reply  thereto. 

All  motions  for  rehearing  shall  be  in  writing,  and  filed  within 
three  days  after  the  judgment  is  rendered  or  order  made,  and 
during  the  term  at  which  the  judgment  or  order  is  rendered  or 
made.  The  court  will  examine  the  motion  for  rehearing  without 
argument,  and  decide  upon  what  qacstions,  if  any,  counsel  will 
be  heard,  and  may  deny  the  motion  without  hearing  any  argur 
ment. 


ATTORNEYS  AND  COUNSELORS  AT  LAW, 

fiXCBHBaD  AJXD  ▲DMITTBD  OHOB  THB  JAXUAMf  TKBU,  1878. 
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KAN0U8B,  JACOB  A., 
KNIGHT,  EDWARD  W., 
LAtTON,  WILLIAM  H.,« 
MAQUIRE,  HORATIO  N.,« 
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*  Banoved  fh>m  Ttotftoiy. 


PEBFAOE. 


Mr.  HxDoxs  has  prepared  for  publication  in  this  Tolnme  the 
cases  which  were  decided  by  the  supreme  conrt  at  the  August 
tenn,  ISTS,  and  those  in  which  the  opinions  were  delivered  at  the- 
January  term,  1876,  by  Messrs.  Justices  Wade  and  Knowlbs.. 
The  remainder  of  the  reportorial  work  has  been  performed  by 
Mr.  Justice  Blake. 

The  following  cases,  which  are  reported  in  the  first  volume  of 
the  Montana  Eeports,  have  been  appealed  to  the  supreme  court 
of  the  United  States  and  afiirmed:  Atchison  v,  Peterson,  20* 
Wall.  607 ;  Bullard  v.  Gilette,  id.  671 ;  Fisk  v.  Eodgers,  not 
reported  ;  Gallagher  v.  Basey,  20  Wall.  670 ;  Griffith  v.  Hersh- 
field,  18  id.  657;  Griswold  v.  Boley,  20  id.  486;  Lomme  v. 
Sweeney,  22  id.  208 ;  Mason  v.  Germaine,  18  id.  659 ;  Toombs  v* 
Hombuckle,  id.  648.  The  case  of  Kleinschmidt  v.  Dunphy,. 
which  was  reversed  by  the  supreme  court  of  the  United  States  in* 
11  Wall.  610,  was  reconsidered  in  Toombs  v.  Hombuckle,  18 
id.  648. 

Vol.  II.— 2 


TABLE  OF  CASES  BEPORTED. 


'      MOB. 

Allport  T.  Kelley 94S 

Alyord  y.  Hendrie 115 

AndeB  Ins.  Co.,  Daxiiete  t:  ....  78;  600 

Ashby.  Hall  ▼. 489 

Ashby,  Territory  ▼.!....•.......    89 

Aaerbach,  Smith  T. 848 

Barkle J  ▼.  Logan 1 290 

IBarkley  v.  Tleleke 09, 488,  485 

Berkins,  Courtrlglit  r,.... 404 

Black.  Creighton  ▼ 854 

Black,  Vantilburgh  T 871 

Boley  V.  Griswold 447 

Campbell  ▼.  Rankin 868 

Carr,  United  States  ▼ 284 

Chumafiero  v.  Potts 242 

Clark,  Davis  v 810,  894 

Clarke  v.  Goira 588 

aarkson,  Wells  t 281,  879 

Clemens,  Demera  ▼ 885 

Collier  v.  Ervin. . : 885,  550 

Collier,  Ervin  v 005 

Collier  v.  Field 208,  820 

Collins, Pfcbian  r 510 

Corbin,  Haase  T. 409 

Cbartright  v.  Berkins '404 

Creighton  V.  BliMsk 884 

Creighton  V.  Hershfleld  ..   ..189,  886 
Cathbert,  Fisk  v 598 

Daniels  v.  Andes  Ins.  Co 78,  800 

Davis  V.  Clark .810,  394 

Davis,  Paynev 881 

Davis,  Perkins  V 474 

Deer  Lodge  Co.  v.  Kohrs 60 


Deer  Lodga  Co.,  WilMK  ▼ 4*  074 

DsmevB  ▼.  CleniMw ••«•«•  880 

Dobbins,lifichol»v.b«.*k i«.  840 

Driggs  ▼.  Harrington.'* *•.    80 

Danphy  ▼.  Ford «•«••.  801 

Danschen  v,  HiggliiB«*«».' 


Bdwards/  Higgins  t.  • »'« »• ,  i'  880 

Edwards  v.  Tracy 22,    49 

Bnsign»  United  Slitai  ^. 696 

Ervin,  Collier  T 880,  056 

Ervin  V.  CoUler 606 

». 

Fabisnv.  Collins.. ..:..% 010 

Fallis,  Territory  V. 286 

Field,  Collier  V 000,  820 

First  Nat.  Bank  r.  Irvine 554 

Fisk  V.  Cntlibert 508 

Flowers,  Territory  v.. .  •  .  • . .  888,  '581 

Foote  V.  National  M.  Go ; ...  402 

FoTd,Diuiphy  v. 801 

Ford  V.  Btttherlin * 440 

0 

Fort,RooBhv 482 

Frohner  v.  Rod^^n 179 

FnltB  V.  Walters 165 

Gans  V.  Woolfolk 458 

Oarringer,  Woolman  v. 405 

6Hlmer,  McCanley  ▼ ...  202 

Gilmer,  Ryan  v 517 

Gonu,  Clarke  v 588 

Griswold,  Boley  v 447 

Griswold  v.  Ryan • 47 

Gny,  Perkins  v 15 

Haase  V.  Corbin 400 


12 


TABLS  OF  0A6E8  BEPOBTBD. 


PAOB. 

Hilo  T.  Park  DItoh  Co 498 

HallT.Aflhbj 489 

Hamilton,  Vantilbaigh  ▼ 418 

Hiarrington,  DiiggBT. 80 

Hartley  ▼•  Prefton 415 

Hartley,  Stephens  t 504 

Harvey  ▼.  Whitlatoh 56 

HaakeIl,Orr  ▼ «.1»5,  850 

Hendiie,  Alvord  ▼ i  115 

Hennann,  Wiebbold  ▼ 609 

Hezahfield,  CrB%htQii  t.  .  ^  •  •  109,  886 

Hibbard  y.  TomlinaM 830 

HIggina,  Dnnachen  v • 802 

Higgins  T.  Edwards 685 

midebrand,  Teiritozy  t. 496 

Holter,  Taylor  T • 476 

Hombackle,  Towneley  t. 680 

Howard  T.  Qninn \ 889 

brinep  FliBt  Ka4.  Bank  t 654 

Jeffereon  COm  Milligan  ▼ 648 

Jefiereon  County,  Williams  t  . .  • .    96 
Johnston  ▼.  Lewis  and  darice  Co.  169 

Kelley.  AUport  ▼. 848 

Kennon  ▼.  King •• .  •  487 

Kentucky  M.  Q.  M.  COi,  Small- 

honsBT 443 

King,  Kennon  y..«., 487 

King,  McKieman  y 79 

Kinna,  Haishy 547 

Kinnciy, Ryan  y. •., 454 

Kohrs,  Deer  Lodge  Go.  T«.  •  • 66 

Lee,  Territory  y. 124 

Lewis  and  Clarke  Co^  Johnsloii  y.  169 

Logan,  Barkley  y. . • •....  206 

Loyell,  Smith  y. 882 

Maclay,  Sands  y..  • 85 

Harsh  y.  Kenna •...•••  547 

McCaaley  y.  Gilmer 202 

McElroy,  United  States  y. . . .  287,  494 

McKieman  y.  King 72 

McKinney  v.  Powers.  ,....•.*.,.  466 
Milligan  v.  Jefferson  Co 543 


PASB 


Horsey.  Swan...... 

Hozon  y.  Wilkinson 


4S1 


National  H.  Co.,  Foots  y. m 

Ney  y.Orr 9S» 

Nichols  y.  Dobbins 540 

Nottingham,  Bader  y 157 

Nowlan,  Plaisted  y 9S» 

Orry.  Haskell 385,350 

Orr.Neyy. 550 

Parehen  y.  Peck 567 

Park  Ditch  Co.,  Haley 498 

Paul,  Territory  y. 314 

Payney.  Dayis 881 

Pease,  Stapleton  y. 506,  550 

Peck,  Parehen  y 567 

Perkins  y.  Dayis 474 

Perkins  y.  Guy 16 

Perkins,  Territory  y 467 

Plaisted  y.  Nowlan S50 

Potts,  Chumasero  y ^ 

Powers,  McKinney  y 466 

Preston,  Hartley  y « 415 


Quinn,  Howard  y. 


Bader  y.  Nottingham 157 

Rader,  Ruff  y 211 

Bankin,  Campbell  y 868 

Beeoey.  Boush 586 

Bexford,  Staubach  y 565 

Bodgers,  Frohner  y 170 

Boush  y.  Fort 488 

Boush  y.  Beece 586 

Buff  y.  Bader , 311 

Byaii  y.  Gilmer 517 

Byan,  Griawold  y 47 

Byan  v.  Kinney 454 

Sacramento,  United  States  y 2S0 

Sands  y.  Maclay 35 

Smallhouse  v.  Kentucky  M.  Q.  M. 

Co 448 

Smith  y.  Auerbach ^ 

Smith  y.  Loyell 888 


TAHLa  OF  0ABE8  BBPOSISD. 


13 


flmiUi, United  StatMT 487 

^mith  ▼.  WUliamfl 105 

Btopleton  ▼.  Peuo 006,  660 

Staubach  T.  Rexfoid 666 

Btean.  Territoiy  t 834 

Stepheofl  ▼.  Hartlejr 604 

Sutherlin,  Ford  r 440 

Swan,  Morse  ▼ • 800 

Tajlor  T.  Holter 476 

Tenitoiyv.  Anhhj •• 89 

rrerritoiy  Y.  FalUe 886 

Tenitoi7  ▼.  Flowen 888,  681 

Territory  ▼.  Hildebrand 486 

Territory  ▼.  Lee 184 

Territory  ▼.  Paul 814 

Territory  ▼.  Perkini 467 

Territory  ▼.  Stears 884 

Territory  ▼.  Virginia  Road  Ck>. . . .    86 

Territory  ▼.  Te  Wan 478 

Tieleke.  fiarkley  ▼ 09,488,  485 

Tomlinflon,  Hibbard  T. 890 

Townaley  y.  Hombaeklo 680 

Tmqr»  Bdwaida  T 88,    40 


PAOB 

United  Statea  T.  Oarr 284 

United  States  T.  Bnaign 896 

United  States  t.  MeBlroy. « . .  887,  494 

United  States  ▼.  Sacramento 839 

United  States  ▼.  Smitb 487 

United  States  t.  Upham 118,  170 

Upham,  United  States  y. 118,  170 

Vantilbnrgh  Y.  Black 871 

Vantilborgh  y.  Hamilton 418 

Virginia  Road  Ck>.,  Territory  y.  . .    96 

Walters,  Folta  Y 165 

Wells  Y.  Glarkson ....  881,  879 

Whitlatch,  Hanrey  Y 65 

Wiebbold  Y.  Hermann 609 

Wnoox  Y.  Deer  Lodge  Co 574 

Wilkinson,  Moxon  ▼. 481 

Williams  y.  JeflTerson  Ck>iinl7, ....    26 

Williams,  Smith  Y. 195 

Woolfolk,  Oans  Y 458 

Woolman  y.  Garringer 405 

Te  Wan,  Territory  Y 478 


GASES 


ABGUED   AND   DETERMINED 


SUPREME  COURT 


ATTBM 


AOeUST  TSftM*  18?8.  HBLD  IN  VIBQINIA  OITV 


Box.  DECIUS  S.  WADE,  Camr  Juvnoa. 

HOH.  HIHAM  KNQWLES,    ) 

H«.  FRANCIS  G.  SBRVISj  '*^»'«"*' 


■kiM^ 


Pjbiuluis,  ftppellftnti  v.  GtVY^  Tedpondont. 

« 

iKAffiROftT  comnBXKmCit'-^Ugidatke  (mMmL  Coarts  aaoertoin  ike  inleA 
tUm  of  l^giaUturos  in  enaeting  a  statate,  b7  oonaidering  the  object  aoagh; 
and  effect  of  their  interpretation,  and  are  not  restricted  to  the  words  which 
are  need. 

Sjjumaaaan'^tfflBei  qf,  A  gamiehmenl  makes  the  garnishee  a  tmstee  of 
the  money  due  the  defendant  for  the  benefit  of  the  plaintiff  in  the  attach- 
ment soit. 

Btatotory  cowBTBTTcnow— "ott  dehti  due'* — Judffineni ^ note.  The  one 
handred  and  forty-first  section  of  the  CiTil  Practice  Act,  which  provides 
that "  all  debts  dne  snch  defendant  **  may  be  attached,  does  not  include 
Jadgmeote  and  promissory  notes  not  due, 

Jl^XSBFLBAPBR — no  remedy  in  case  Mated,  B.  recovered  a  judgment  against  P. 
for  $181,  NoTember  1 ,  1871 .  Certain  creditors  of  B.  sued  him  on  the  follow- 
ing day  and  served  upon  P.  a  writ  of  attachment,  and  notified  P.  not  to  pay 
the  judgment  to  B.  Afterward  R  caused  an  execatlon  to  be  issued  and 
levied  upon  the  property  of  P.  to  satisfy  Ids  judgment.    The  said  credit- 


16  Perkins  v.  Guy,  [A^^-  T^ 

on  sabfleqnently  obtained  jndgmentB  against  B.,  and  were  seeking  to 
enforce  their  attachments  apon  said  judgment  against  P.,  when  P.  filed  a 
bill  of  interpleader  against  R.  and  the  creditors.  Held^  that  the  credlton 
of  ft.  coald  not  attach  his  Juclgment  against  P.,  and  that  P.  ooiild  not 
maintain  his  action  of  interpleader. 

Appeal  from  I^irii  Diatriot^  ChiUatin  County. 

Thb  demurrer  to  the  complaint  was  sustained  bj  Mitbphy,  J., 
on  the  ground  that  the  same  did  not  state  facts  sufficient  to  con 
stitute  a  cause  of  action,  and  Perkins  appealed.  The  sections  of 
•the  Civil  Practixje  Act,  approved  Deaemb^  38, 1887,  referred  to  in 
iixe  opinion,  are  embodied  in  the  Practice  Act,  approved  Jannaiy 
12,  1872. 

S  Word  and  J.  J.  Davis,  for  appellant. 

Appellant  had  no  rem^y  under  laws  of  Territory,  and  this  is 
A  proper  case  for  a  bill  of  interpleader.  1  Bouv.  L.  Diet,  "  Inte^ 
pleader ; "  1  Danl.  Oh.  64 ;  JSicharch  t.  Salter^  6  Johns.  Oh.  445 ; 
Story's  Eq.  PL,  §  297c ;  Story's  Eq.  Jur.,  §  806 ;  Angell  ▼.  ffadden^ 
15  Ves.  Jr.  244;  LangsUm  v.  JSoylsion,  2  id.  109;  Beddl  v 
Hoffman^  2  Paige's  Ch.  199.  Appellant  can  be  compelled  to  pay 
:&  debt  twice,  if  he  cannot  maintain  this  action.  AQdmMjn  v 
Manks,  1 .  Cow.  691. 

Appellant's  offer  to  bring  money  into  court  is  sufficient.  It  if* 
:not  necessary  to  pay  it  into  court.  2  Story's  Eq.  Jur.,  §  809 ;  2 
DanL  Ch.  1670 ;  Mohawk  <&  H.  Jt.  Co.  v.  Cl/uie^  4  Paige's  Oh.  885. 

Appellant  paid  all  costs  in  suit  against  Kobinson.     He  had  no 

interest  in  money  in  his  hands  owing  by  him^  and  there  was  a 

•doubt  upon  hiB  mind  as  to  the  rights  of  the  dffierent  claiihants  to 

the  money.     This  is  sufficient  to  sustain  the  bill.     Story's  Eq.  PL, 

;§.297c;  Mohawk  <b  H,  R.  Co.  v.  ChUe,  4  Paige's  Ok  385. 

Page  &  Coleman,  for  respondents. 

Each  of  the  parties,  asked  to  interplead,  claim,  by  distinct  legal 
titles^  a  sum  in  appellant's  possession.  The  bill  is  defective. 
Bobinson,  the  judgment  creditor  of  appellant,  is  not  made  a 
party.  Only  the  claimants  to  a  portion  of  the  judgment  are  made 
parties.  The  uncertainty  with  which  the  appellant  is  troubled,  is 
ignorance  of  legal  rights  of  claimants.     ^^  Every  man  is  presumed 


to  knovr  tbe  lftw.V<  The  bill  does  xK>t  «how  th»i  appellant  wag  ih 
danger  of  being  feveed  fo  pay  , judgr^ent  moore  than  onoe.  A 
judgment  cannot  be  reached  by  a  g$rni^unent  of  ihe  judgment 
debtor.  Sharp  v.  Clarke  3  Maas.  01;  I^reseoU  v.  Pa^her^  4 
id.  170 ;  Fismklin  t.  Wa^rdy  3  Mason,  136 ;  Clodfdter  v.  (7cxb, 
1  Sneed,  330 ;  TromUy  v.  (7iar*,  18  Vt  118 ;  CZy^ywr  v.  Willis, 
3  OaL  863. 

A  judgment  cannot  be  so  sufojiected  ]ander  an  attachment  from 
another  court,  espeoiaUy  an  inferior  one.  Drake  on  Attach.,  § 
625,  and  cases  cited. 

The  bill  does  not  show*  any  piiFity  of  contract  or  interest 
between  appellant  and  jadgiloent  creditor  and  lien  holders. 
Claimants,  assert  distinct  legal  titfes.    Story'iS  £q.  Jur.,  §  820. 

AppellauL  had  a  remedy  at  law.  .  Cod.  Sts.,  §  698>  p.  157. 

*  ■  « 

KcrowLES,  J.  This  is  a  biU  of  interpleader,  brought  by  the 
plaintiff  to  compel  the  defendants  to  set  up  their  rights,  a  id  have 
the  same  determined,  to  certain  m(>neys  in  the  possession  of 
plaintiff..   ..  .. 

The  facts  set  up  in  the  bill  are  substanlially  as  follows:  On 
the  Ist  day  of  JUovember,  1871,  W.  D.  Robinson  recovered  a 
judgment  against  the  plaintiff  in  the  district  court  of  Gallatin 
county,  for  the  sum  of  $181.50,  and  costs  ot  suit.  On  the  2d 
day  of  November  of  the  same  year,  the  defendants,  Fridley, 
Hopping  and  McKenzie,  each  eomme^c^d  suit  against  Robin- 
son, and,  as  auxiliary  thereto,  Imd  issued  a  writ  of  attachment,  and 
a  garnishee  process  was  served  upon  the  plaintiff,  I^erkins,  on  the 
3d  day  of  said  month,  ivaming  him  not  to  pay  the  said  judgment 
to  Bobinson.  These  last  suits  were  (Commenced  in  the  probate 
oourt  of  the  said  county  of  Gallatin.  On  the  last-named,  day,  the 
defendant  made  answer  to  the  said  gaimishee  process,  chat  he 
was  indebted' in  the  sum  afor^id  upon  the  said  judgment  On 
the  4th  day  of  the  said  If ovemb^r,  Bobinson  osused  an  execn- 
tion  to  issue  out  of  the  office  of  the  cleric  df  the  district  court 
for  Gallatin  county,  upon  said  judgment  '  On  tbe.  18th  day  of 
said  month,  the  sheriff  of  said  county,  the  defendant  Guy,-  by 
virtue  of  this  execution,  levied*  upon  the  property  of  the  said 
^'^fridnd,  to  sati^  the  same.  Afte^'the  issuing  of  the-said  execu- 
VoL.  II— 3 
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tkm,  the  defendants,  P&ge  ^nd  Ooleman,  attorneys  for  the  said 
[Robinson,  gave  a  written  notice  to  Perkins  that  thej  had  an 
attorney's  lien  upon  said  judgment,  in  favor  of  Bobinson,  to  the 
amount  of  $150;  and  forbade  the  pkintiff  from  paying  that 
amount  of  said  judgment  to  Bobinson,  or  to  the  sheriff,  Guy,  or 
to  Fridley,  Hopping  and  McEenzie.  Before  the  filing  of  this  bill, 
the  said  attaching  creditors  had  obtained  judgment  in  the  probate 
court  against  Bobinson,  in  the  suits  aforesaid,  and  were  seeking  to 
enforce  the  same  by  virtue  of  the  said  gamishments  against  the 
plaintiff. 

Under  this  state  of  facts  was  the  plaintiff  entitled  to  maintain 
this  action  1  The  court  below  held  that  he  was  not,  and  this  ml- 
ing  is  assigned  as  error.  Whedier  or  not  he  oould  maintain  this 
action  depends  upon  whether  the  defendants,  Fridley,  Hopping 
and  McKenzie,  could  garnishee  the  judgment  Bobinson  had 
recovered  against  Perkins.  If  they  could,  then  this  action  was 
properly  brought ;  if  not,  then  the  ruling  of  the  court  below  wae 
correct,  and  the  bill  property  dismissed. 

Section  124,  page  167,  of  the  Practice  Act,  which  was  in  force 
at  the  date  of  the  service  of  the  aforesaid  writ  of  attachment,  pro- 
vides that  ^^  The  rights  or  shares  which  the  defendant  may  have 
in  the  stock  of  any  corporation  or  company,  together  with  the 
interest  and  profits  thereon,  and  all  debts  due  such  defendant,'^ 
may  be  attached. 

The  fifth  subdivision  of  section  125  of  the  same  act,,  pro- 
vides how  debts  may  be  attached.  Section  127  of  this  act  pro- 
vides that  from  the  date  of  the  service  of  a  copy  of  the  writ,  and 
notice  provided  for  in  the  aforesaid  fifth  subdivision  of  section  135, 
upon  the  debtor  of  the  defendant,  unless  he  pay  such  debt  t^ 
the  sheriff,  the  said  debtor  shall  be  liable  to  the  plaintiff  for  the 
amount  of  such  debt  until  the  attachment  be  disehaiged,  or  any 
judgment  recovered  by  the  plaintiff  be  satisfied.  Section  130  of 
the  said  act  provides  that  '^  Debts  and  credits  attached  may  be 
collected  by  him  (that  is  the  sheriff  X  if  the  same  can  be  done 
without  suit.  The  sheriff's  receipt  shall  be  a  sufficient  discharge 
for  the  amount  paid.'' 

Section  208  of  the  Practice  Act  of  1867  is  as  follows: 

^  Satii&otion  of .  a  judgment  may  be  entered  in  the  cleik^ 
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docket,  upon  an  ezecntioQ  retumea  aatiofied,  or  apoa  an  aekuowlT 
edgment  of  satisfaction,  filed  with  the  deiic,  made  in  the  manner 
of  an  acknowledgment  of  a  conveyance  of  real  property  by  the 
pdgmeiit  (auditor,  or  within  oiM»  year  after  the  jndgment  by  tlw 
attorney,  nnlees  a  revocation  of  his  authority  be  preyionaly  filed. 
Whenever  judgment  ahall  be  satisfied  in  fact,  otherwise  than 
upon  execution,  it  shall  be  the  duty  of  the  part^  or  attorney  to 
give  such  acknowledgment;  and,  upon  motion,  the  court  may 
compel  it,  or  may  oixler  the  entry  of  satisfaction  to  be  made 
without.it." 

Between  this  section  and  the  dause  quoted  above  bom  section 
180,  if  a  judgment  can  be  attached  there  is  presented  a  confiiet, 
for  this  section  provides  how  a  judgment  may  be  satisfied. .  But 
if  the  sherifPs  receipt  to  a  person,  who  has  paid  him  a  judgment 
debt,  wiiieh  has  been  attached,  is  a  satisfaction  of  tlie  samey 
then  there  is  another  manner  of  satisfying  a  judgment  than  that 
prescribed  in  section  308. 

Again,  let  us  examine  this  clause  of  section  180:  ^^  Debts  and 
credits  attached  may  be  collected  by  him  (that  is  the  sherifE),  if 
the  same  can  be  done  without  suit."  Here  is  an  intimation  that 
the  debts  that  may  be  attached  may  be  collected  by  suit 

How  is  a  judgment  to  be  cdUected  by  suit }  Again,  section 
^S7  providiss  that,  after  the  service  of  the  writ  and  notice,  the 
person  gamiskeed  shall  be  liaise  to  the  plaintiff  for  any  debt  he 
owes  the  defendant.  How  is  the  plaintiff  to  enforce  this  liabil*' 
ity  ?  He  certainly  cannot  recover  another  judgment  against  the 
garnishee,  for  the  demand  is  a  judgment  already.  There  is  no 
provision  of  law  for  the  plaintiff  in  the  attachment  suit,  or  the 
sheriff  stepping  into  the  shoes  of  the  defendant  in  the  attachment 
suit,  and  ordering  exiecntion  to  issue  on  a  judgment  in  his  favor. 
There  is  doubt  enough  thrown  upon  the  intention  of  the  legisla- 
tive assembly  in  the  language  used  by  the  different  sections  of  the 
statute  above  reten*ed  to,  to  demand  of  a  court  a  construction-of  th^ 
clause,  ^'  all  debts  due  such  defendant,"  and  ascertain  whether  it 
embraces  judgment  debts.  In  construing  a  statute,  the  intention 
of  the  legislative  assembly  is  the  object  sought.  In  arriving  at 
this,  a  court  is  uot  confined  to  the  exact  words  of  a  statute :  "  A 
ihim;  which  is  within  the  letter  of  the  statute  is  not  within  the 
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statute  tmleea  it  be  within  the  intention  of  itB  maken."    People 
V.  Uiioa  Ins.  Co.,  15  Johns.  358-880. 

As  it  appears  that  onr  system  of  attachment  laws  in  the  United 
States  sprang  irom  what  is  known  as  the  custom  of  London  in 
attaohii^  debts,  nnder  that  cnstom  a  judgment  debt  could  not 
be  attached. 

In  constming  a  statute,  the  court  may  inquire  what  was  the 
object  the  legiilative  assembly  sought. 

The  process  by  which  the  debt  of  a  debtor  can  be  attached  is 
usually  called  a  garnishment.  This  term  implies  a  wamiug  to 
the  person  indebted  to  the  defendant  not  to  pay  the  money  he  is 
owing  over  to  him.  In  New  England  this  process  is  termed  the 
trustee  process.  The  garnishee  process  '^  is,  in  effect,  a  suit  by 
the  defendant,  in  the  plaintifPs  namrc,  against  the  garnishee,  with- 
out reference  to  the  defendant's  concurrence,  and,  indeed,  in  oppo- 
sition to  his  will."    Drake  on  Attachment,  §  452. 

It  is  very  evident  that  the  effect  of  a  garnishment  is  to  make 
the  garnishee  a  trustee  of  the  money  due  the  defendant,  for  the 
benefit  of  the  plaintiff  in  the  attachment  suit.  This  is  the  object 
the  legislative  assembly  intended  to  effect.  But  how  is  a  party  to 
be  made  a  trustee  of  funds  over  which  he  has  no  control  t  He 
owes  tibe  debt,  but  it  is  in  the  custody  of  the  law.  It  is  a  judg- 
metitj  and  his  property  against  his  will  may  be  taken  upon  execo-. 
tion  to  satisfy  the  same.  It  is  not  in  his  power  to  hold  this  money 
as  a  trustee. 

It  is  a  familiar  legal  maxim  that  ^^  The  law  does  not  seek  to 
compel  a  man  to  do  that  which  he  cannot  possibly  perform." 
The  object  of  the  legislative  assembly  to  make  the  garnishee  a 
trustee  for  the  plaintiff  in  the  attachment  suit  cannot  then  be 
effected,  because  it  requires  of  the  garnishee  an  impossibility 
Neither  can  the  remedy  against  the  garnishee  be  in  the  nature  ol 
A  suit  The  debt  is  already  a  judgment,  and  two  judgments  can- 
not be  entered  for  the  ^me  debt  in  different  courts,  when  the 
court  is  apprised  that  the  claim  is  already  a  judgment  in  the  same 
jurisdiction. 

It  would  not  be  uninstructive  to  learn  how  other  courts  have 
construed  similar  statutes.  The  courts  of  Connecticut,  Pennsyl- 
vania, Delaware,  Alabama  and  Mississippi,  ui^der,  what  I  suppose, 
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similar  Btatatedy  hftve  held  that  a  judgment  eonld  be  attadied.  In 
Goimecticiit)  tlie  court  reoogxuzed  the  hardship  that  would  be 
inflicted  upon  the  garnishee  from  their  ruling,  and  intimated  that 
he  might  protect  himsdf  by  an  action  in  chancery  similar  to  this* 
If  a  judgment  debt  can  be  garnished,  the  plaintiff  in  the  attach- 
ment suit  wewld  not  be  a  necessary  party.  His  rights  the  gar- 
nishee knowSb  A  court  of  dhancery  cannot  change  them.  The 
only  necessary  parties  would  be  the  sheriff  or  derk  of  the  coart,. 
and  the  defendant' in  the  attachment  suit  in  snch  an  action,  enjoin- 
ing these  parties  from  collecting  this  judgment. 

£ut,  unless  it  could  be .  shown  that  the  garnishee  was  liable  to 
suffer  great  and  irreparable  injury,  this  could  not  be  done.  If  the 
defendant  in  the  attachment  suit  was  not  insolvent,  how  could  he 
do  this?  If  the  defendant  in  the  attachment  suit  was  solrent,  We 
would  witness,  under  ottr  statute,  the  spectacle  of  a  garnishee 
being  compelled  to  pay  a  d6bt  twice  and  have  left  an  action 
against  his  original  creditor  to  make  himself  whole.  The  effect 
of  the  construction  of  a  law  is  a  legitimate  object  for  a  court 
to  consider.  Surely,  a  court  ought  not  to  give  a  construction  to 
a  law  that  would '  have  this  effect,  unless  there  is  no  legal  way  to 
escape  it.  A  debtor  ought  to  have  some  rights  which  a  legislative 
assembly  should  respect.  A  construction  of  this  law  that  would 
have  this  effect  would  not  be  consistent  with  any  reasonable  inten* 
tion  on  the  part  of  the  legislative  assembly.  Again,  the  effect 
of  holding  that  a  judgmet|t  should  be  subjeet  to  attachment 
would  present  a  conflict  of  jurisdiction,  and  allow  one  court  to 
interfere  with  the  judgments  and  process  of  another  court. 

In  opposition  to  the  decisions  pf  the  courts  above  referred  to> 
we  have  the  courts  of  New  Hampshire,  Massachusetts,  N'ew  Jer- 
sey, Arkansas,  Tennessee^  the  circuit  court  of  the  United  States,. 
and  a  decision  of  the  supreme  court  of  the  United  States,  which, 
in  principle,  establislies  this  doctrine.  This  latter  decision  is  the 
case  of  Wallace  v.  M^  Connelly  18  Pet.  136.  This  case  decides 
that,  after  the  commencement  in  the  United  States  district  court 
of  a  suit,  a  debt  cannot  be  garnished.  Certainly,  if  a  debt,  after 
the  commencement  of  a  suit,  cannot  be  garnished,  much  less  can 
a  judgment  This  .decision  is  binding  upon  us.'  In'  every  State 
in  llie  Union,  where  the  question  has  been  presented,  except  in 
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Haryland,  it  has  been  held  that  a  promissory  note  not  due  could 
not  be  attached  by  the  garnishee  process.  Any  other  cIub  of 
debts  apon  which  an  action  may  be  brought,  whether  dae  or  not, 
may  be  attached  by  this  process.  The  only  reason  for  exempting 
a  promissory  note  not  dne  is  the  peculiar  class  of  the  obligation. 
A  debt  evidenced  by  a  promissory  note  not  due  is  as  much  under 
the  control  of  the  payee  thereof  as  a  judgment  debt  is  under  the 
control  of  the  person  liable  thereon.  ^^AU  debts"  embraces 
debts  evidenced  by  a  promiss(»y  note,  whether  due  or  not,  as  well 
as  judgments.  If  courts  are  at  liberty  to  so  construe  tim  statute 
as  to  exempt  a  debt  evidenced  by  a  promissory  note  from  the 
operation  of  the  statute,  a  court  ought  to  be  at  liberty  to  say  that 
it  did  not  embrace  judgments;  that  the  only  debts  diat  were 
included  within  the  operation  of  that  statute  would  be  all  those 
debts  upon  which  the  money  payable  thereon  could  be  hdd  by 
the  garnishee,  as  a  trustee  of  the  plaintiff  in  the  attachment  suit, 
and  over  which  he  had  control. 

For  these  reasons  we  think  the  court  below  committed  no 
error. 

The  judgment  of  the  court  below  is,  therefore,  affirmed,  with 

costs. 

Judgment  qfflrmed. 


£bwasds,  respondent,  v.  Tract,  appellant. 

PtLAoncK—ietUerMnt  of  atattment  0y  iucee$$ar  of  judge.  The  Qvil  PncOoe 
Act,  which  provides  that  the  judge  or  court  shall  settle  the  statement  on 
appeal,  authorizes  the  successor  of  the  judge  who  tried  the  cause  to  set- 
tle the  statement. 

8ams — notice  of  amendmerU  to  aUUement.  A  pnxty  who  falls  to  fOB  amend 
ments  to  a  statement  on  appeal,  after  he  has  been  notified  that  the  same 
has  been  filed,  is  not  entitled  to  notice  of  the  time  when  the  same  will  b« 
presented  to  the  court  for  settlement. 

Samb — itatem«rU  teUUd  in  wuaUon,  The  statement  on  appeal  can  be  settled 
in  vacation  bj  the  Judge  who  tried  the  cause. 

Appeal  from,  First  Disti^icty  OaUatin  OaurUy. 

The  respondent  filed  a  motion  to  strike  from  the  transcript  ths 
.  statement  of  the  evidence.    This  action  was  tried  in  March,  1878| 
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by  MuBPQT)  J.,  without  a  jniy,  and  the  statement  on  this  appeal 
was  settled  hy  SBBVie,  J.  (who  was  the  Bueoeaaor  ol  KuRPiiT,  J,), 
at  a  sabeequent  tenn«  The  statute,  whidi  is  referred  to  ip  the 
opinioo,  coutaiiiB  the  following  provisiona : 

The  appellant^  who  prepares  a  statement  of  the  oase,  must  ^^file 
the  same  with  the  clerk. of  the  court,  and  give  notice  to  the  oppo- 
aite  party,  or  his  attorney,  of  su^sh  filing*  The  req>ondent  may, 
within  five  days  thei^fter,  prepare' amendments  to  such  state- 
ment)  and  file  the  eame^  and  serre  notice  thereof  on  the  opposite 
party.  The  statement  and  amendments  which  may  be  filed  shall 
be  presented  to  the  judge  or  court,  upon  notice  of  two  days  to 
the  opposite  party,  and  a  true  statement  shall  thereupon  be  set- 
tled by  the  judge  or  court.  If  no  amendments  are  filed,  the  state- 
ment may  be  presented  to  the  judge  or  court  without  any  notice  to 
the  respondent.'^  Civ.  Pr.  Act,  §  371.  When  a  party  omits  to 
propose  amendments,  he  shall  be  deemed  to  have  agreed  to  the 
statement  as  prepared ;  ^^  but  the  judge  who  heard  the  cause  shall, 
notwithstanding  such  *  *  ^  implied  agreement,  have  power 
to  correct  any  misstatement  of  facts,  or  of  his  rulings^  whicli  such 
statement  may  contain."  Civ.  Pr.  Act,  §  372.  "The  judge 
before  whom  the  cause  was  tried "  may  enlarge  the  periods  of 
time  above  limited.  Civ.  Pr.  Act,  §  373.  "  The  statement,  when 
settled  by  the  judge,  shall  be  signed  by  him,  with  his  certificate 
that  the  same  has  been  allowed,  and  is  correct ;  when  the  state- 
ment is  agreed  upon  by  the  parties,  they,  or  their  attorneys^  shall 
sign  the  same,  with  their  certificate  that  it  has  been  agreed  upon 
by  them,  and  is  correct."     Civ.  Pr.  Act,  §  374. 

6.  Word  and  Page  &  Coleman,  for  the  motion* 

J.  J.  Davis  and  H.  N.  Blake,  contra. 

Wade,  0.  J.  This  is  a  motion  by  the  respondent,  wherein  he 
seeks  to  have  stricken  from  the  transcript  all  that  portion  thereof 
which  purports  to  be  a  statement  of  the  evidence  adduced  upon 
the  trial  for  the  following  reasons : 

First.  That  it  does  not  appear  that  notice  of  the  filing  of  the 
statement  was  given  to  the  opposite  party  or  his  attorney. 
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Beoond.  That  it  doee  not  appear  that  the  opposite  partj*  had 
any  notice  of  its  presentation  to  the  judge  for  settlement;  and 

Third.  That  it  does  not  appear  that  the  statement  was  agreed 
to  by  the  parties,  or  settled  by  the  jndge  as  required  by  law. 

This  cause  was  tried  in  the  oourt  below  at  die  March  term 
thereof,  1872,  and  the  statement  was  settled  during  the  March 
term,  1873,  of  said  court,  but,  in  the  meantime,  the  judge  who 
tried  the  cause  had  yacated  his  office  and  his  successor  had  been 
appointed,  and  the  successor  settled  and  signed  the  statement  on 
appeal. 

It  is  claimed,  on  behalf  of  respondent,  that,  because  the  judge 
who  tried  the  cause  did  not  settle  the  statement,  and  that  it  was 
settled  by  his  successor  in  office,  therefore  the  statute  which  pro- 
vides that  the  statement  and  amendments  shall  be  presented  to 
the  judge  or  court,  upon  notice  to  the  adverse  party,  and  shall  be 
settled  by  such  judge  or  court,  has  been  violated. 

If  it  were  the  law  that  only  the  person  acting  as  judge,  who 
heard  or  tried  the  cause,  could  settle  the  statement  therein,  then 
the  administration  of  justice  would  be  subject  to  many  accidents, 
for  the  death,  removal  from  office,  or  other  disability  of  the  judge 
who  tried  tlie  cause,  would  forever  deny  to  the  party  his  right  of 
appeal ;  so  that  if  a  judge  departs  this  life,  or  if  his  official  life  is 
ended  by  a  political  change  in  the  government,  or  if  a  judge 
should  be  removed  for  the  reason  that  he  was  corrupt  in  his  office, 
or  was  incompetent  to  discharge  the  duties  thereof  by  reason  of 
mental  imbecility,  or  want  of  education,  or  knowledge  of  hia  pro- 
fession,— yet  at  the  time  such  judge  so  vacates  his  office,  oris 
removed  therefrom,  all  causes  pending  in  his  district  on  statement 
for  appeal,  must  fail,  if  this  statute  can  be  construed  as  contended 
for  by  the  respondent. 

Our  view  of  the  statute  is  this,  that,  by  the  use  of  the  word 
^^  judge  "  instead  of  "court,"  it  authorized  a  judge  in  vacation  to  settle 
a  6ta.tement,  and  we  hold  that,  however  many  changes  there  may 
be  S£  to  the  individual  who  holds  the  office  of  judge,  yet  there  is 
no  change  in  the  office,  and  no  vacation  therein.  The  office  is 
continuous,  and  the  officer,  for  all  legal  purposes,  is  always  the 
same. 

The  judge's  commission  may  expire,  but  if  it  does  he  holdr 
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over  imder  the  Organic  Act  until  bis  Bucceesor  is  duly  appointed 
and  qualified,  so  that  the  offioe  and  officer  continue,  atthongh  the 
individual  who  occupies  the  position  may  change.  It,  therefore, 
follows  that  whatever  act  might  be  legsdly  done  and  performed 
by  the  judge  who  tried  the  cause,  may  also  be  done  by  hiB  suc- 
cessor in  office,  for,  to  all  legal  intents  and  purposes,  they  are  one 
and  the  same  individual. 

It  is  objected  that  no  Qopy  of  the  statement  was  served  upon 
the  adverse  party,  and  that  such  party  had  no  notice  of  the  appiUca- 
tion  to  the  judge  or  the  court  for  a  settlement  of  the  statement. 

The  transcript  discloses  that,  immediaitely  after  the  assignment 
of  errors,  and  on  the  same  paper,  there  is  the  following,  ^*  Received 
a  copy  of  this  paper,"  which  receipt  is  signed  by  the  attorney  for 
respondent,  and  property  datod.  The  paper  upon  which  this 
receipt  is  signed  has  lio  title,  no  caption  or  heading  or  beginning, 
except  it  be  the  title  and  caption  at  the  commencement  of  the 
statement,  where  the  names  of  the  parties  and  the  court  are  given, 
and  we  think  it  reasonable  to  presume  that  a  copy  of  the  state- 
ment was  attached  to  this  paper  when  it  was  receipted  for  by 
respondent.  This  must  have  been  the  case  in  order  to  have  given 
the  paper  any  signiiicance  whatever. 

K  this  supposition  is  correct,  then  no  notice  was  necessary  when 
the  statement  was  presented  to  the  fudge  f or  «»ttlement,  for  the 
reason  that  no  amendments  to  the  statement  had  been  filed  by 
the  adverse  party,  and  when  this  occurs,  no  notice  is  necessary  by 
the  terras  of  the  statute. 

This  statement  was  presented  for  settlement  in  open  court,  and 

there  being  no  amendments  filed  to  the  statement,  sjid  the  adverse 

party  having  notice  that  the  statement  was  filed,  and  having  failed 

to  file  any  amendments,  then  no  notice  to  such  party  was  necee- 

eary  when  the  statement  was  presented  for  settlement ;  and  no 

notice  being  necessary,  the  fact  that  the  record  fails  to  show  that 

•uch  party  was  present  before  the  judge  is  not  material. 

The  motion  is  overruled. 

Mbtum  overruled- 
Vol.  IL- 
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WvuLLAMBy  appellaat,  v,  Jxffebson  CoijntT)  respondent. 

gTATirroBT  ooKBTRtJcnoN  —  repeal  by  implication.  The  act  of  the  legislatiYe 
aseemblj,  approved  January  10, 1865,  which  fixed  the  fees  to  be  paid  to 
district  attomejB,  wae  repeii.led  by  implication  by  the  aet,  approved  Feb- 
roaiy  9, 1865,  which  eotabliehe^  different  fees  for  the  sMne  servioes. 

Bakb — fee  of  district  attorney.  The  act,  approved  Febroary  9, 1865,  allowed 
the  district  attorney  a  fee  '*  for  drawing  each  indictment  •  *  •  pro- 
vided that  no  fee  shall  be  allowed  for  drawing  any  indictment  that  may 
be  quashed."  ^^,  that  district  attorneys  are  not  entitled  to  fees  for 
dmwiDg  indicUflents,  which  hi^ve  been  quashed  for  any  cause.  HM^  also^ 
that  district  attorneys  are  entitled  to  t|ie  fee  for  drawing  an  indictment,, 
which  has  been  returned  by  the  grand  jury  and  duly  indorsed, "  not  a 
true  bill." 

Bams — docket  fee  of  district  attorney.  The  aot,  approved  February  9, 1865, 
allowed  the  district  attorney  fees  for  "convietions  of  miademeanorB.'' 
'*  convictions  for  felony,"  ^  convictions  in  capital  cases,"  and  "  docket  fee* 
in  all  cases  not  above  specified,  where  county  attorney  is  required  to  prose» 
cute  or  defend  in  district  courts."  Held,  that  district  uttomeys  are  not 
entitled  to  docket  fees  in  criminal  casee. 

Appeal  from  Fvret  Diatriotj  Jeferson  Oottnty. 
Thb  judgment  was  rendered  by  Sbbvis,  jJ. 

E.  W.  Tools  and  W.  F.  SAiroBEfl,  for  appellant. 

Appellant  Ib  entitled  to  feps  for  drawing  indictmentfi,  which 
were  dismiAsed  by  the  court  on  account  of  facts  and  the  trial 
thereof,  and  not  for  any  defect  in  the  indictments.  No  statutory 
grounds  existed  for  quashiiig  tjie  indictments,  nor  were  they,  in 
fact,  quashed.  The  statute  intends  that  district  attorneys  shaQ 
be  entitled  to  fe^s  for  drawing  indictments  which  are  not  quashed 
through  any  fault  of  the  party  drawing  th^m.  The  district  attor- 
ney is  required  to  present  every  case  in  which  an  indictment  is 
found.  It  goes  upon  the  4ocket5  and  the  law  gives  him  a  docket 
fee  therefor.  If  an  indictment  is  drawn  by  district  attorney  in 
cases  presented  to  grand  jury,  he  is  entitled  to  the  feo,  if  the  fore- 
man certifies  thereto.  Acts,  1865,  476 ;  352,  §  3 ;  Crim.  Pr.  Act; 
1865,  §§  72,  88,  136,  183. 

G.  G.  Stmbs  and  Page  &  Coleman,  for  respondent. 
Appellant  is  entitled  to  no  fees  for  drawing  indictments  whieb 
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«iH3  qoflBhed.  Tbe  statute  makes  no  exception.  The  district 
Attorney  should  see- that  a  lawful  grand  jury  is  drawn.  Cod.  Sts., 
379,  §  4. 

The  docket  fee  refers  to  cases  which  are  tried,  and  not  to  those 
which  are  merely  written  on  the  calendar  for  the  purpose  of 
quashing  indictments.  There  is  a  difference  between  a  docket 
fee  and  a  calendar  fee.  Bour.  L.  D.  441 ;  Civ.  Pr.  Act,  §  192 ; 
Webster's  Diet, "  Calendar''  and  " Docket;"  Bright.  Dig.  273. 

The  county  commissioners  examined  the  appellant's  bill,  and 
exercise  judicial  power  in  passing  thereon.  An  appeal  is  allowed 
therefrom,  and  the  certificate  of  the  presiding  judge  and  district 
attorney  cannot  control  that  discretion.  Crim.  Pr.  Act,  410; 
People  ▼.  Styftervisors  N^  Y.y  1  Hill,  864 ;  People  y.  l^wpervi^sora 
FuUon,  14  Barb.  52. 

Sebyis,  J.  This  is  a  proceeding  instituted  by  the  appellant,  the 
district  attorney  of  Jefferson  county,  to  obtain  compensation 
under  the  statute  for  services  performed  by  him  at  the  term  of  the 
district  court  held  in  that  county  in  May,  1872.  The  appellant's 
itemized  accoxmt  amounts  to  $1,280,  and  was  duly  presented  to 
the  board  of  county  concmiissioners  of  the  county,  for  allowance 
and  payment,  and  rejected,  and  payment  refused.  An  appeal  waff 
taken  by  the  district  attorney  to  the  district  court,  and  said 
account  was  disallowed,  and  judgment  was  entered  in  favor  of 
the  conunissianers.  From  this  action,  the  district  attorney 
appealed  to  .this  court. 

From  an  inspection  of  this  account,  it  appears  that  the  appel- 
lant daimed  $180  for  "docket  fees"  of  cases  remaining  upon  the 
court  calendar  at  the  time  he  succeeded  to  his  ofSce ;  that  $260 
were  for  drawing  indictments  that  were  afterward  quashed,  and 
never  brought  to  trial ;  that  $520  were  for  docket  fees  arising 
from  the  placing  upon  the  court  calendar  of  the  indictments  so 
quashed ;  and  that  the  remainder  of  the  $1,280,  to  wit,  $270,  was 
for  services  for  drawing  indictments  that  were  returned  by  the 
grand  jury,  indorsed  "  not  a  true  bill." 

By  referring  to  the  laws  of  the  Territory,  we  find  that,  in  1806, 
an  act  was  passed,  creating  the  office  of  district  attorney,  and  pre- 
scribing the  duties,  and  fixing  the  salary  to  be  paid  by  the  Terri- 
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toi  J,  and  certam  fees  to  be  paid  by  the  county.  Another  act  wai 
passed  subsequently  at  the  same  session  of  the  legialatore,  relafr* 
ing  to  the  fees  of  officers  in  general,  whereby  the  former  law, 
fixing  the  fees  of  the  district  attorney,  other  than  his  salary,  was 
repealed  by  implication.  A  new  fee  bill  for  this  officer  was  enacted, 
providing,  that  for  drawing  indictments  he  shall  be  entitled 
from  the  county  to  a  fee  of  |10  in  each  case,  ''  provided,  that  no 
fee  shall  be  allowed  for  drawing  any  indictment  that  may  be 
quashed."  It  also  provided  the  following  fees  for  said  attorney: 
^^  Docket  fees  in  all  cases  not  above  specified,  where  county  attor- 
ney is  required  to  prosecute  or  defend  in  district  courts,  $20." 
Sts.  1865,  352,  476. 

These  enactments  provided  specifically  for  the  fees  for  district 
attorneys  in  various  criminal  matters,  among  which  are  those  for 
drawing  indictments,  convictions  for  felony,  misdemeanors,  etc. 
Then  follows  the  above  clause  relating  to  docket  fees. 

It  then  follows  that,  in  the  cases  specified  in  the  act,  no  docket 
fees  shall  be  allowed.  What  are  the  cases  for  which  dodi^et  fees 
are  claimed  by  appellant  ?  They  are  indictment  cases^  criminal 
cases,  for  which  the  legislature  has  said  in  plain  terms,  no  docket 
fee  shall  be  allowed.  What  was  the  object  of  the  legislature  in 
'  making  provision  for  docket  fees  I  The  answer  might  be,  that 
many  other  duties  are  by  law  enjoined  upon  the  district  attorney, 
whereby  he  is  required  to  prosecute  and  defend  for  the  people, 
and  is  well  entitled  to  such  a  fee.  But,  in  this  case,  no  such  fee 
can  be  allowed,  and  the  judgment  of  the  court  below,  relating  to 
the  docket  fees,  was  correct. 

It  is  claimed  by  the  appellant  that,  idthough  he  has  charged 
fees  for  drawing  indictments  which  were  quashed  by  the  conrt, 
they  were  quashed  without  any  fault  on  his  part.  It  appears  that  he 
exercised  due  caution,  care  and  diligence  in  the  performance  of  hifl 
duty,  and  made  due  inquiries  as  to  the  qualifications  of  the  grand 
jurors,  by  whom  said  indictments  were  found*  After  the  indict- 
ments were  found,  it  turned  out  that  <Hie  of  the  grand  jurors  had 
not  taken  out  his  final  papers  of  naturalization,  and  was  thereby 
disqualified  to  serve  as  such,  and  for  this  reason  the  indictmoitg 
were  quashed. 

Upon  this  subject,  we  think  the  statute  is  explicit,  and  unqnali- 
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fied,  and  admits  of  no  doubt ;  and  that,  in  no  case  where  an 
indictment  is  quashed  by  the  Qonrt,  no  matter  for  what  canse^  the 
district  attorney  is  not  entitled  to  a  fee  for  drawing  such  indict- 
ment. The  legislature  has  said  that  in  no  case,  where  an  indict- 
ment is  qait8iie<l/ shall  there  be  any  fide*allowed  for  drawing  the 
same. 

The  appellant  claims  $270  for  drawing  indictments,  which  were 
returned  and  indorsed  by  the  grand  jury,  "  not  a  true  bill."  We 
are  of  the  opinion  that  the  drawing  of  th^se  indictments  was  a  duty 
then  by  law  required  of  tte  district  attorney,  and  for  which  he 
was  and  is  now  entitled  to  the  fee  then  prescribed  by  law  there> 
for,  amounting  to  $270.  The  board  of  county  commissioners  and 
the  court  below  erred  in  refusing  to  allow  the  same.  The  judg- 
ment is  hereby  modified  accordingly,,  and  the  cause  ifl  »^nsnded 
to  carry  the  same  into  execution. 

Jttdgm&nt  mod^lecL 


CASES 


ARGUED  AND  DETERMINED 


SUPREME   COURT 


AT 
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'Presont ; 

fioN.  BECIU8  S.  WADE»  Chibf  JusnoB. 
Hon.  HIRAM  KNOWLES,    )  j™n«-- 
Hon.  FRANCIS  O  SERVIS.) 


Dbiqos,  respondent  v.  HABBmoToiT}  appellant 

BTATirroKT  coNBTRUcnoN — demand  hy  officer  for  reddivery  of  aUaehsd  prop- 
erty.  The  amendment  to  the  one  hundred  and  thirty-eeyenth  section  of 
the  Civil  Practice  Act,  approved  January  15, 1869,  prescribes  the  follow 
ing  conditions  of  an  .undertaking  for  the  release  of  attached  property  by 
the  officer,  which  "  the  sheriff  shall  require:"  "  That,  in  case  the  plaintiff 
recover  jud/^neut  in  the  action,  defendant  will,  on  demand,  redeliver  sucli 
attaclied  property  so  released  to  the  proper  officer,  to  be  applied  to  the 
payment  of  the  judgment."  i?eM,  that  the  officer,  to  whom  the  under- 
taking is  given,  is  the  proper  person  to  make  the  demand  for  the  redeliT- 
ery  of  the  property. 

Attachment  undertaking  •— ttoMZtTy  of  itireii$8—u$€ie99~  demand.  The 
sureties  upon  an  undertaking,  which  ha6  been  executed  to  the  sheriflT  in 
pursuance  of  the  said  amendment,  are  not  released  from  their  liability 
by  the  failure  of  the  officer,  or/  any  party,  to  make  a  demand  upon  the 
defendants  in  the  attachment  suit  for  the  redelivery  of  the  property,  if 
the  acts  of  said  defendants  have  rendered  useless  such  a  demand. 
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BipiB — ease  akUed  when  Remand  i$  exeueecL  In  an  action  brought  agaiiuift  the 
sureties  upon  a  statutory  undertfiking  for  the  redelivery  of  attached  prop* 
erty^no  disxnatid  Is  required  for  the  redelivery  of  the  property,  which  has 
been  released;  when  the  property  has  been  removed  from  the  Territory  by 
the  defendant  in  Ihe  attadinfient  suit,  and  Ba)d  defendant  is  insolyenv  and 
hs^  left  the  Territory,  and  has  no  place, of  residence  or  business  therein» 
and  the  sureties  have  been  notified  that  the  judgment,  which  was  obtained 
in  the  attachment  suit,  remains  unpaid. 

Appeal  from  First  Dtstricty  Madison  O&mvty. 

Williams  sued  Stevens  and  Trivett)  December  12,  1870,  to 
recover  w^^ges.for  services  rendered.  A  writ  of  attachment. was 
issued  and  the  sherifi  levied  upon  some  gold  retort  as  the  prop- 
erty of  Stevens  and  Trivett.  Stevens  applied  to  the  sheriff  for 
the  release  of  the  property  May  9,  1871,  and  presented  an  under- 
taking that  was  signed  by  Stevens^  aa  principal,  aQd  the  appel- 
lants^ as  sureties.  The  officer  approved  the  undertaking  and  de- 
live^  the  retort  to  Stevens.  Willianis  recovered  a  judgment 
against  3tevens  and  Triyett,  and  assigned  the  same  to  the  respond- 
ent, after  the  property  had  been  released.  .  The  respondent  com- 
menced this  action  upon  the  undertaking  against  the  sureties,  who 
demurred  to  the  complaint.  Sbbyis,  J.,  Qvermled  the  demurrer 
and  rendered  judgment  against  the  sureties. 

6.  WoiED,  for  appellants. 

The  liability  of  appellants  must  be  fixed  before  they  can  be 
£ued  in  this  action.  A  demand  should  have  been  made  upon 
SteveiVB  for  the  redelivery  of  tiie  property  before  respondent  com- 
menced this  suit.  People  v.  JBicst&r^  11  CaL  216 ;  Kinkead  v. 
Shreve^  17,  id.  275.  The  suit  is  not  such  a  demand.  The  demand 
is  a  CQiulition  precedent  to  the  liability  of  the  appellants,  who 
were'sureties.  

The  sureties  stand  upon  the  terms  of  thei^  written  undertaking. 
The  court  canpot  make  appellants  liable,  if.  their  contract  does 
not  do  so.  Thereare  no  equities  against  sureties.  Baaik  of  Steu- 
henviUe  v.  Admrs.  CarroUj  5  Ohio,  20t ;  State  v.  Crooks^  7  id.  673 ; 
MoOovney  v.  State^  20  id.  97 ;  Sail  v.  WiUiamaon^  Advir.^  1) 
Ohio  St.'  17 ;  MiUer  v.  SUwarty  9  Wheat.  702 ;  U.  S.  v.  Boyd, 
J  5  Pet.  203 ;  Evam^  v.  BradUy^  17  Wend.  422,      . 
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There  is  no  ambiguity  in  the  contract.  The  law  means  what  it 
eaye.  The  court  cannot  go  outside  ol  the  language  of  the  law 
for  an  interpretaticMi  that  will  charge  the  appeUftnta. 

Stevens  remained  in  the  Territory  six  months  after  the  judg- 
ment was  rendered  for  "Williams,  during  which  time  a  regular 
term  of  the  district  court  intervened.  No  demand  was  ever 
made.  The  demand  should  have  been  made  as  soon  as  the  judg- 
ment was  entered.  The  oomplaipt  fails  to  ahow  that  a  demand 
could  not  have  been  made  before  suit.  The  allegation  of  infioly- 
ency  does  not  excuse  the  demand. 

Appellants  nevei^  Waived  their  rights  tb  have  tiiis  demand 
made.  The  facts  alleged  in  the  eomplaint  cannot  affect  the  rights 
of  sureties. 

J.  E.  Callaway  and  H.  N.  Blake,  for  respondent. 

The  facts  set  forth  iii  the  complaint  make  the  demand  &mna- 
terial.  If  these  facts  do  not  excuse  the  demand,  the  statute  gives 
debtors  the  means  of  escaping  from  their  creditors^  and  leaver 
creditors  without  a  remedy.  The  law  must  receive  a  reasonable 
construction. 

The  sheriff  is  the  "  proper  oflScer  "  to  make  the  demand.  He 
cannot  act  outside  of  Madison  county.  Bespondent  demanded 
of  appellants  payment  of  the  judgment  before  commencing  tlus 
suit.  This  was  a  sufficient  notification  that  Stevens  had  not  rede, 
livered  the  property. 

Appellants  must  look  to  officer,  if  they  have  been  injured  by 
his  failure  to  make  the  demand.  Dtake  on  Attach.,  §  314 ;  Cook 
V.  Boyd,  16  B,  Monr.  556. 

In  Mas^tohusetts  a  demand  is  hot  necefisafy  if  the  holder  of 
the  property  is  not  in  the  State.    Mason  v.  JSriggSy  16  Mass.  468. 

The  commencement  of  the  suit  is  a  sufficient  demand.  HdUeck 
V.  Mo88,  22  Cal.  266.  Demand  need  not  be  made,  if  rendered 
nugatory  by  Stevens  in  leaving  the  Territory.  Webster  v.  Coffin^ 
14  Mass.  196 ;  Gray  v.  Dougherty,  25  Cal.  280. 

Appellants  knew  all  the  facts,  and  that  they  must  pay  the  judg- 
ment if  the  property  w«s  not  returned.  Garretson  v.  Reeder,  23 
towa,  24.  The  substantial  rights  of  appellants  are  not  affected. 
Stevens  cannot  deliver  the  property  if  demanded. 
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b    Utnder  EftnUiir  sdttote^  appolleiMis Jfutvd  bden  heldllibbloy  ^thongli 
tiOidwisaiid  liad  been  tBiad  sQimjreqiiiMiileDtijCKfhliLefitifitnte 

hAd  Qbt  beeor  oomplied  whh.  iWead  t.  D^Ul€^  84:Mo.  '^8S ;  /  )F^ 
«^  Y.  Coffin^  M  Masa«  196.;  i6fi»rreiacmY.  Bee^j  28  Iowa,  21:;. 
M^MWAxnY.I)iGmmy\%Q^,y^^ 
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•  W^ADB)  O.  J.  Tills  i$,  aa:  m^on  ibifOtigl^A  ftg^in^t  the  8Ureti<^ 
upou  a  atartqtoiy  qude^^ii^  rgi^en  t^  release.  ^U^k^  property 
in  pursuance  /of  section  a.of  an  a«t  (Laws  of.  1869,  p.  6^,  which 
pri^des,  '^Before  releasing  sugh  attaclied  property  as  aforesaid 
(io  tha  defendant,  the  sheriff.  sh4dl.,reqTuie^i^n  un^ertajong,  ejp^ 
anted  by  the  def  eod^nt  land; at  leant  tw(>.9nreti0flj  residents  and  tree- 
holders,  pr  houfleholderiS)  in  theiconnty,  to  th^  effect  th^t^in  case 
the  plaintiff  ,ire«over  jndgp:ient  in  tibe  actioii,  defendant  will,  on 
demaixd,  redaU^er  such  atatach^  property  so  released  to  the  proper 
officer,  to  .be  appli0d  to  t^e  payjQ(ient  of  the  judgmeat,  and  that^ 
in  default  thereol^  the  <lefendant.aQd  fisoroties  will  pay  to  the 
plaintiff  the  foil  valae  of  the  property  so  released." 

The  plaialaff  in  th^  ajttachment  case  recovered  a  jn(|lgaien1^.aa4 
this  snit  is  bifougbt  by;  thie  assignor  (A  sa^ah  plaintiff,  but  m> 
demand  Wtti  made  byvtbq.  plgintifi,.  or  by  the  proper  officer,  npoiji 
,the  defendants  in  Uie  attachment  snit  to  redeliver  the  released 
property  before  the  comoienQamdnt  of  this  jaction^  and^this  f ailn3^ 
to  -znaike  deipwd,  it  is'  conteiaded,  releases  the  sureties^  these 
.deefendants,  from  the  obligations  of  thotr  undertaking.  ; 

It  is  averred  in  the  complaint,  and  admitted  by  the  defendants^ 
that  the  properj^y. attached  wai^  gold  retort,  and  that  immediately 
after  it  was  released^  by  giving  the  undertaking  sued  on,,  it  waa 
tf&^n  ont  of  the  Territory  and. placed  bfryond  the  jurisdiction  of 
the  Qonrt ;  tbat  before  this  action  waa  brought,  the  defendan;t8  in 
the  attachment  suit  had  left  the,  Territory,  .and  had  no  place  qf 
residence  or  business  place  therein ;  thvt  theiy.  were  insolvent,  and 
that  these  defendai^ts.were  notified  tb$.t  said  judgment  had  not 
been  paid. 

J^jiA&t  thi9  state. of  facts  no  demand  was' neceaaary.    The 

demand  contemplated  by .  the^  statute  for  the  redelivery  pf  the 

property  should  have  been  made  by  the  sheriff  or  other  proper 

officer.    The  sheriff  receives  the  nndeSrtakJo^  and  he.  should  de- 

YoL.  IL^6 
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fHiand  tiie  i^edali^eiy  of*  the  properly;  Bat  tbe  iheRS  out  make 
no  demand  out  eft  4u  oonnty^  anxl .  espemlly  not  iout  of  the>Ter> 
■tkory,  And  at'  tlie  :pT6p&ctj  and  the  principals  for  whose*  benefit 
:this  nndeiHaking>  was  giTen  were  not  in  the  Territory  at  the 
time  this  action  was  brought,  and '  had'  no  residence  or  place  of 
business  therein,  no  demand  upon  them  could  have  been  made  by 
^lie  dheriff.'  But  if  they  had  been  in  the  Teltritdry,  and  within 
the  jurisdicticm  of  the  officer,  atld  he  had  tsSled  in  his  duty  to 
•make  demand  to  the  damage  or  injury  of  the  sureties,  they  would 
Uiave  their  rehiedy  against  such  officer,  but  their  liabiKty  upon 
the  undertaking  would  not  be  released;  The  sureties  were  noti- 
'fied  that  the  judgment  was  not  paid.  In  that  event,  they  had 
promised  that  the  property  should  be  redeHverfed,  and  it  was  for 
them  to  cause  the  officer  to  make  demand  tor  i^uch  redelivery.  But 
the  demand  could  not  be  made  beisMtse  the  principals  had  left  the 
Territory,  and  had  taken  with  t^em  the  attached  property  by  the 
^action  of  these  defendants  in  executing  this  undertaking. 

The  law  does  not  require  a  imiii,  nugatory  Or  impossible  act, 
•«nd  to  hold  that*  a  demand  was  necessary  in  order  to  fix  the  liatr 
"bility  of  sureties  upon  an  undertaking,  tmder  auch  circumstaneeB 
its  these,  would  entirely  deslroj  the  security  of  sueh  nndertaking, 
for  it  would  enable  liie  defendant  in  eveiy  atta^diment  case  to 
-obtain  possession  of  the  attached  property  by  virtue  of  the  tmder- 
'taking,  and  would  also  enable  him  to  make  such  tmdertaking  void 
and  good  for  nothiiig,  bjr  simply  keeping  out  ^  of  the  way  of  a 
-demand.  -     ,  .      • 

Sureties^  although  -they  have  the  right  to  stand  upon  the 
'letter  of  their  conti-act,  cannot  make  such  contract  the  instrument 
:f or  perpetrating  fraud,  in  order  to  b^  released  from  its  obligataona. 

TTo  man  shall  tak^  advantage  of  his  own  wrong,  and  to  release 
thesi  sureties  wt)uM  enable  them  to  do  this,  if  they  felt  so  dis- 
posed, for  if  a  personal  demand  is  iii  all  cases  necessary,  there  is 
nothing  to  'prevent  sureties  from  conniving  with  their  principals 
to  the  end  that  they  and  their  property  are  placed  beyond  the 
reach  of  the  pliaihtiff,  arid  then,  because  no  d^mtod  can  be  made, 
the  sureties  are  released,  when,  in  truth,  the  sureties  may  havo 
%een  the  means  of  Tendering  a  demand  impossible. 

The  fudgmettt' is  affirmed.  .-  m 
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Sahd6)  respondent,  t)«  ])CAfn.AT,  lippellaut* 

« 

.-^TATirroRT  0ON8TBU0TION  —  cianio^f  ffi  an«9f#r.  The  fiftj-sixtv  Beetioo 
of  the  Civil  Practioe  Act,  approved  Janaaiy  12^1872,  provides  that 
*Uhe  answer  of  the  defendant  shall  Contain  a  ^ecific  denial  to  eadi 
aHegBtioQ  Inlhe  6>mp1aiot  ihtefftded  to  he.ocvntrorertedb^  tke^deletafdajlf 
fiUtf,  that  thifr  seo^n    doos  mot  ^mbnMw  denials  inwde  qpdn  ialormai*, 

tlona^heli«l  ►'..!.'».. 

rfiAKE  —  affidavit  of  veriflcation — denials.  The  sixty-third  section  of  tha 
said  act,  which  requires  that  "  the  affidavit  of  verification  shall  state, 
that  the  facts  stated  «  •  •  ate  ttue  *  ♦  *•  exce]^  aa  to  those 
matters  whidi  itfe  thestizn  atat^ on'''  the  y  intoimatioii.  Imd  bellof''  of 
tUeaflant,  does  not  mp^Mj  said  fittjrfllxth  seitionjiiBd  aalliodise,  pfurtt^^ 
to  ma^e  denials  apon  inform^t^ion  and  )>elief, 

■PJiACTiCB — judgment  on  pleadings  for  insufficient .  denials.  The  denials  of 
an  answer,  which  do  not  66nf6rm  to  the  Civil  Practice  Act,  raise  do 
isaue '  and  thereby  Admit  the  facte .  stated  in  ■  the  •  ooiftplaiiit ;  and*  Jad|^ 
jnent  may  be  entered  thereon  withont  striking , oat  the  answer*. 

■flTATOTORY  covBTnvcrTiQTS  ^- hardship.  Courts  will  not  consider  the  harj^ 
nhip   which  may  result  from  their  interpretation  of  a  statute. 

Plsadino  —  Ibnotdedge  of  party.  The  dourt  below  mast  deterknine  generally 
qaestions' relating  to  the  prtoampilve  knowledge  Of  fabts  by  the  part^ 
who  states  tbem  in  his  pleadlngSk 

•Casb  affjrmxix.  '  The  case  of  l/mw  v.  Kin^nff^  1  Mon.  8fN)«,  holding 
that  a  party  may  move  for  judgment  when  the  answer  raises  no  material 
issue,  affirmed. 


4       / 


Appeal  from  Third  Districtj  Zewis  and  Olari^  County. 

The  complaint  of  Sands  alleged  that  Macli^,  «^.aJ.  were  com- 
mon carriers  and  received  goods  at  Oorinpe,  which  were  to  be 
-carried  to  Helena  and  delivered  to  Sands :  that  the  goods  were 
lost  through  the  neglige^e.of  Maclay  et  aL^  and  demanded  d^m- 
.ages. 

The  answer  was  as  follows :  "  The  defendants,  *  *  *  upon 
their  informatioUf.an^  belief}  denjr,  thf^  iq  or  about  theg^ods  in 
.said  complaint  me^tioned^  or  anj  t;h^eof,  those  defep.dant8  were 
•oom^oou  qarriers^  or  jointly  or  otherwise  ^nter^stod  in  carsying  the 
«ame.  Ajud  iippii.^^ir  said  informatioa  and  belief^  th^  said  de- 
fendamts  do  d^ny  t^t  qfa  ^  ^  *  the.  phi^uti^  caused  to^be 
4elivered  to  the^.td^etndauts.iji  their  said  ci^eityof  cofumon 
•earners,  or  thutt  thes^fjctoEcjndapfe  ^l  theip  aaid  eqpacilgr  i9f  .eommoii 
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or  other  carriers,  received  the  goods  iii  said  complaint  mentioned, 
or  any  thereof,  and  deny  that .  thej,  or  any  of  them,  negligently 
conducted  or  misbehaved  in  regard  to  the  said  goods,  or  any 
thereof ,  in  their  said  ^ling  as  carriers  or  otherwise.  And  the 
said  defendants  do,  upon  their  information  and  belief,  farther 
deny  that  said  goods,  or  any  thereaC,  were  delivered  by  plaintifb 
to  tiiese  defendafnts,  or  received  by  tibese  defendants,  or  any  of 
them,  from  plaintiffs  to  be  by  the  said  defendants  carried  to 
Helena  or  elsewhere,  and  there  or  otherwhere  delivered  to  the 
plaintiff  for  a  reasonable  reward  to  be  paid  them  therefor  or 
otherwise.  And  upon  their  said  informAtion  and  belief,  the  said 
defendants  deny  that  by  reason  of  any  n^lect,  or  misbdiavior 
with  reference  to  said  goods,  the  same,  or  any  thereof,  were  lost 
to  plaintiffs  And  the  said  defendants  have  not  and  cannot  obtam 
sufficient  information  upon  whidi  to  base  a  belief  as  to  ^diedier 
said  goods,  or  any  thereof,  are  or  were  lost  to  the  plaintifBs,  and 
they  do  therefore  deny  the  same.  A^^d  the  said  defendants  do 
f nrdier  deny^.  upon  their  information  and  belief,  that,  by  reason 
(A  zxLj  thing  in  the  plaintiffs'  said  complaint  contained,  said  plain- 
tiffs have  been  daniaged  in  any  sum  of  money  whatever*'' 

In  the  affidavit  of  verification  to  the  answer,  Maday  deposes : 
"  Affiant  further  says  that  the  defendants'  said  business  at  Corinne^ 
Utah,  was  performed  by  agents,  from  whom  affiant's  information, 
on  which  he  bases  said,  belief,  is  derived.  Affiant  farther  saitfa, 
that  no  one  of  the  dofend^ts,  now  within  this  county,  is  ac* 
quainted  with  the  facts  in  said  answer  set  forth." 

Sands  filed  a  motion  that  the  court  enter  judgment  in  the 
action  upon  the  grounds  that  the  answer  was  sham  and  irrele- 
vant, and  raised  no  issue.    The  court,  Wadb,  J.,  sustained  the 

motion. 

.'   .      '      .  .  • 

W.  F.  Sakdkbs  and  E.  W.  Toolk,  f  or  appellants. 

NegBgei^ce  is  the  gravamen  of  respondent's  cause  of  action. 
Qay  V.  Whiter yZ^  Oal.  158.  Appellants  deny  this  upon  info^ 
mation  and  belief  and  were  entitled  to  a  trial  on  tbk  issue. 

No  verification  was  necessary  at  common  law.  What  the  l^is* 
lative  power  had  "^pirescribed  to  to  the  form  of  the  verifioatiou  » 
snffident,  tod  isoxett»  cannot  legislate  tiMreon.     Jmm  ▼.  Pifta^ 
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iuma^  36  Gal.  284;  Vaemtdt  v.  Austm,  83  id.  59.7 ;  Houssin  r. 
Stewarty  33  id.  208.  The  verification  of  the  answer  is  euffioient 
under  the  statute.     Civ.  Pr.  Act,  §§  56,  63. 

A  ^^Bpeoifio^^  genial  refers  to  the  thing  denied  and  not  the 
vehemence  of  the  deniiaL  > .  Gaa  Co.  v«  Saai  jFrancisco^  9  Oal. 
473. 

Vaunts  of  knowledge  or  apologies  for  ignorance  are  out  of 
place  in  a  pleading.  "  Many  words^  they  <iark^n  apeech."  "  Pre- 
sumptively '^  is  used  in  section  56  to  denote  a  probability  amounting 
to  an  almost  absolute  necessity.  It  is  unreasonable  to  hold  that 
appellant  had  a  personal  knowledge  of  the  goods  received  by  him. 

A  denial  on  information  and  belief  is  good  under  the  statute.  The 
verification  states  the  fact.  The  purpose  of  a  verification  is  to 
secure  good  faith.  The  law  says  you  may  deny  as  of  absolute 
knowledge,  but  it  shall  be  sufficient  if  you  deny  on  belief,  based 
on  information.  The  rules  of  chancery  pleading  are  not  applica- 
ble.    Civ.  Pr.  Act,  §§  47,  56 ;  Broom's  Max.  481. 

Chuhasebo  &  Chadwiok,  iof  respondent. 

The  answer  does  not  oome  within  the  statute,  and  is  inauJficient. 
The  denials  are  sham,  as  appellant  must  have  known  the  vfocts 
stated  in  the  complaint,  or  had  notice  thereof.  JEchoarch  v.  Zsntj 
S  How.  Pr.  28 ;  KeOogg  v.  Barker ^  16  Abb-  987 ;  Ibles  v.  Bie]i$y 
12  How.  Pr.  153 ;  Humphreys  v.  McGdU,  9  Oal.  59 ;  Br6um^  r. 
JBcotty  26  id.  194,  and  oades  dted. 

The  New  York  Code,  under  which  most  of  these  decisions  were 
i&ade,  is  nearly  like  that  of  Montana.    §  149,  N.  T.  Code. 

The  denials  in  the  answer  are  of  facts,  which  appellant  knew^ 
or  is  presumed  to  know.  He  admits  that  he  received  the  goods, 
and  is  chargeable  with  notice  of  the  conditions  upon  whidi  they 
were  received.  Each  member  of  a  firm  is  chargeable  with  the 
knowledge  of  the  business  transacted  by  one  of  the  firm,  or  an 
authorized  agent,  and  oiinnot  plead  ignorance  in  an  answer. 

The  denials' are  not  aided  by  the  verification.  The  statute  wae 
amended  to  require  specific  instead  of  general  denials.  Sham 
modes  of  pleading  were  aboKshed. 

The  liability  of  appellant  as  oonunon  earner  cannot  be  ques- 
tioned.   It  ifi  not  sufficient  to  deny  negligence,  and  appellant 
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must  ghow  that  goocis  were  lost  by  the  act  of  God,  or  public 
enemy,  and  how. 

EKOWLfiS,  J.  The  most  important  questian  presented  in  this 
action  is  the  right  of  a  defendant  to  deny  ihe  all^ations  of  the 
complaint  upon  information  and  belief. 

The  Practice  Act  of  this  Territory,  approved  December  2S, 
1867,  in  section  46,  provided  that  the  answer  of  the  defendant 
should  contain:  "First,  if  the  complaint  be  verified,  a  specific 
denial  to  each  allegation  to  the  complaint  oontroverted  by  the 
defendant,  or  a  denial  thereof^  according  to  his  information  and 
belief."  Under  this  provision  of  the  statute,  undoubtedly,  the 
defendant  could  deny  upon  information  and  belief.  This  section 
of  the  Code,  however,  was  amended  in  1872,  and  it  was  provided 
that  ^^  the  answer  of  the  defendant  shall  contain  a  specific  denial 
to  each  allegation  in  the  complaint  intended  to  be  controverted 
by  the  defendant." 

Another  mode  of  presenting  an  issue  was  also  provided  for^ 
that  was  not  in  the  formesr  Practice  Act,  namely:  ^^In  denying 
any  allegation  in  the  complaint,  not  presumptively  within  the 
knowledge  of  the  defendant,  it  shall  be  sufiicient  to  put  such 
allegation  in  issue  for  the  defendant  to  stalie  that,  as  to  any  such 
allegation,  he  ha&  not  an/d  cannot  obtain  sufficient  knowledge  or 
information  upon,  which  to  base  a  belief."    Oiv.  Pr.  Act,  §  66. 

In  this  amended  Code,  it  will  be  observed  that  the  clause 
allowing  a  denial  upon  information  and  belief  was  left  out  We 
must  presume  ^hat  this  was  done  intentionally.  Can  the  term, 
^  specific  denial,"  be  made  to  signify  both  a  positive  or  absolute 
denial,  and  a  denial  upon  infonnation  and  belief  ? 

It  is  certain  that  the  legislative  assembly  of  1867  did  not  con- 
sider that  it  could.  If  they  had  so  understood  that  term,  it  is 
not  reaaonable  to  suppose  that  they  would  have  provided  for  both 
a  specific  denial  and  a  denial  upon  information  and  beliefl 

If  they  had  held  that  the  term  '^specific  denial"  embraced 
both-an  absolute  denial  aiid  a  denial  up<m  information imd  belief 
then  the  clause  they  put  into  the  statute,  ^^  a  denial  according  to 
information  and  bielief^"  was  useiess,  mere  verbiage.  The  more 
reasonable  view  is,  that 'they  used  the  tenu  ^^  specific  denial"  as 
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oontrtdietrngtuflhed  from  a  genemi  denial^  and  a  denial  upon  in* 
formatioB  and  belief*    Oonsidering  thia  the  proper  constructioxiy. 
and  the  oonolnsion  is  inevitable  that^  hj  leaviiLg  ont  the  claufie 
^  a  denial  according  to  inf(mnatioa  and  belief,"  the  legislative  as- 
(lemblj  of  1872  intended  to  abolish  that  mode  of  denial*     How- 
ever, if  other  conrtshad  not  comejto  the  eonclnaion  that  a  statute,, 
amended  as  ottrs  has  been,  exoloded  a  denial  Hpon  infbrmatioD 
find  belief,  I  should  hesitate  long  before  coming  £b  such  a  deter- 
mination.   In  1851,  the  New  York  Code  had  a  provision  in  rela- 
tion to  denials  in  an  answer  similar  to  our  Practice  Act  of  1867. 
That  provided  that  a  defendant  might  make  a  g^ieral  or  specific - 
denial  of  each  material  all^ation  of  the  complaint  controverted 
by  defendant  or  a  denial  according  to  knowledge,  information  or 
belief. 

In  1852,  the  New  York  legislature  amended  this  statute  so  that 
it  read  as  follows : 

^*  A  general  or  speoiflc  denial  of  ea<di  material  all«g«tioin  of  the^ 
complaint  controverted  by  the  defendant." 

It  will  be  ieen  that  this  amendment  left  out  the  dause  ^  a  de 
nial  according  t^  knowledge,  itiformation,  or  belief" 

In  the  case  of  Thorn  v.  If.  T.  0.  Millsy  10  How.  Pr.  19,  Mr. 
Justice  Baook  Baj6,  upon  this  subject :  ^^  I  regard  the  construction 
put  upon  tliis  section  (149)  by  Judge  Dalt,  in  Hacket  v*  Prioh- 
ardj  11  Leg.  Obs.  315,  as  the  true  exposition  of  the  clause  in  ques- 
tion: *  The  clause  allowing  a  denial  according  to  a  defendanffr 
knowledge^  information  or'  belief,  has  been  stricken  out,  and  I 
suppose  the  eonstmction  of  th^  amended  section  now  is,  that  the* 
defendant  must  deny  absolutdy,  without  any  qualification  what 
ever,  unless  he  can  denythat  he- has  either  knowledge  or  infoilna 
tion  sufficient  to  form  a  belief.  Where  he  cannot  do  this,  as  where 
he  has  knowledge  otr  inf ormation,  and  has  formed  a  belief,  he 
must  deny  positively,  for  he  cannot  traverse  the  allegation  now, 
except  in  one  of  two  modes.  The  intention  of  -the  l^islature 
appears  to  have  been  to  allow  the  defendant  less  IdtUvde  in  trav 
ersing  the  edmplaint  than  before,  for  they  have  designedly  omitted 
the  provision  allowing  a  denial  upon  knowledge,  information  or 
beMef.'^^'  ■:    ••  ' 

In  the  case  o/t  SUdoe  v.  Mdred^  18  How.  Pr.  240,  Mr.'  JusAiee 
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Jahba  tises  this  langiuigec -^'Batl  am  inclined  to  think  thifi 
and  denial  a  sham^  Ife  answ^rH  on  iiiformatioii  and  belief^  aad 
tbeii  denies  ail  the  allfegatioBB  in  the  complaini?'^  inconoistent  with 
^e  facte''  alleged'and  stated  ia  the  answer.  Code,  §149,  requires 
the  defendant  to  deny  the  mafteriaL-  allegations  of  the  compUint 
absolntely,  or  of  any  knowledge  or  information  sc^dent  to  form 
a  belief.  Answering  on  infcrmation  and  belief  is  not  dry- 
ing on  information  and  belief;  and  if  it  were,  it  would  not 
aid  the  pleading,. because  sUch  a  denial  i&.not  authomed  by  the 
Code." 

To  the  same  point,  see  HackeU  v.  Ri4hardey  3  K  D.  Smith, 
la;  Theraseony.  McSpeddan^  S  Hilt.  1;;  2  Whittaker's  Pr.  80. 

■The  ease  of  £dv)ard$  r.  Xewtf  6  How.  Pr^  S8,  is  an  authority 
apparently  in  conflict  with  those  above.  On  an  examination  of 
the  date  of  tiie  rendition  of  the  opiniGta,  I  am  inoUnod  to  think 
it  must  have  been  given  before  the  amendment  to  the  Kew  York 
Oode  in  18^«  The  opjniim  was  delivered  in  1862,  the  same  year 
of  the  amendment,  and  3M>.  ref^P^noe  is  made  to  it. 

The  fact  that  th^  verification  prescribed  in  the  Code  provides 
that  the  affidavit  eball  state  ^'  that  th^  fiiiota.stat^  in  the  pleading 
2iH  true,  to  the  knowledge  of  the  person  makjng.  it,  except  as  to 
those  matters  whi^h  are  therein  stated  on  his.infomuition  and 
belief,  and  as  to  those  xnatters,  that  he  believes  it  to  be  true,"  is 
urged  by  the  appellants  with  considerable  f  oioe,  thejy  claiming  that 
it  was  eoiktemplatipd,  from  the  veriJioatioi^  prescribed,  that  eveiy 
pleadoig  in  a  caae  might  have  allegfitions  upon  inforpoation  and 
belief.  The  anawer  to  thiis  is,  that,  the  verifioaticm  prescribed  by 
the  New.  YorJt  .Code  contains  this  provision,  wd  yet  the  courts 
in  that  State  bate  rendered  the  decisions  above  referred  to.  The 
courts  of  thiat  Sti,te  did  not  ci^i^der  the  proyisiona  in  the  section 
upon  verification  sufficient  to  everride  the  positive  requirements 
of  the  form  ot  t^  denial  presciibed  by  section  149  of  their  Code, 
and  I  do  not. think  it  sufficient  to  override  the  requirements  of 
our  Code. 

It  is  probable  that  the  conatruption  I  hare  given  to  section  56 
id  our  Practice  Act  worka  a  considerable  hardship  upon  the  defend- 
ants in  this  case,  and  may  work  a  hardship  in  many  other  oaooa 
luUen.  the  seotion  ahonld  be  ameudifld  by  om*  loigialatiTe  aaaembly. 


1874.1  Sajtbb  i;.  Maciay.  4b. 

I  must,  however,  construe  the  law  as  I  find  it  and  in  accordanoe 
with  what  I  conoeive  l^al  prindples.  The  harddhip  of  snch  a 
law  iA  a  consideration  for'  the  legislative  assembly  and  not  the 
courts. 

There  is  one  other  denial  of  the  defendants  to  be  considered^ 
namelj:  ^^  And  the  said  del^ndants  have  noty  and  cannot  obtain 
suJSeient  informatioci  upon  which  to  base  a  belief,  as  to  whether 
said  goods,  or  any  thereof,  are  or  were  lost  to  the  plaintiffs,  and 
therefore  deny  the  same/* 

Tajdng  all  of  the  facts  into  consideration,  presented  in  the 
record,  and  t&e  conrt  may  have  well  considered  this  denial  a& 
sham.  The  plamtiffe  allege  that  the  goods  were  delivered  to  the 
defendants  as  common  carriers.  The  defendants  diould  know 
whether  or  not  they  delivered  said  goods  to  the  plaintiff.  The 
only  thing  that  is  set  forth,  that  would  in  any  way  excuse  them 
from  not  having  this  knowledge,  is  the  statement  in  the  verifi- 
cation that  the  business  wfas  transacted  by  agents.  Still  the  court 
below  may  have  held  that  they  ought  to  know  enough  of  the 
conduct  of  their  agents  to  have  some  bdief  or  informktion  as  to* 
their  doings,  and  that  parties  dould  not  shut  their  ears  and  refuse 
to  receive  information  upon  a  subject  of  such  interest  to  them  and 
the  person  who  intrusted  •  Nihem  with  his  property.  The  question 
of  whether  a  party  has  presumptive  knowledge  of  a  fact  stated  in 
his  pleadings,  mtist,  m  some  measure,  be  left  to  the  judgment  of 
the  court  below.  Considering  that  I  have  held  that  the  other 
all^ations  of  the  complaint  were  not  properly  put  in  issue,  I  can- 
not see  any  erroi^  in  the  court  below  in  holding  that  if  all  the 
other  allegations  of  the  complaint  were  admitted,  the  defendanta 
must  have  presumptively  had  knowledge  as  to  whether  the  plain-^ 
tiff  had  lost  any  of  the  goods  specified. 

It  is  contended  that,  if  all  of  these  denials  were  sham,  still  the 
plaintiff  had  no  rigi;it  to  judgment  without  first  striking  out  the 
answer.  In  effect,  that  is  the  plaintiff's  motion.  The  first 
ground  for  the  motion  is,  "  that  the  amended  answer  filed  herein 
ia  sham  and  irrelevant."  .  Iijl  New  Tork^  the  practice  of  moving 
for  a  judgipent  on,  a  sham  or  immaterial  answer  has  been  sus- 
tained, and  this  court  has  held  tliat  a  party  might  move  tp  stri)^ 
out  an  answer  that  raised  no  issue,  and  tiien  for  judgment,  or  for 
Vol.  n.- 
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judgment  notwithetanding  the  asiBwer,  on  the  ground  that  it 
.raised  no  material  isaua  LoTMns  \,  Kintzing^  1  Mon.  295.  The 
/COiiFts  of  Califomia  have  held  that  wjbare  an  answer  raised  no 
material  issue,  it  would  be  considered  that  the  complaint  was  ad- 
mitted. A  defendant  cannot  preset  an  issue  in  any  other  man- 
.i^er  than  prescribed  by  the  Oode«  Hence  a  depial  in  aa  answer 
■that  does  not  conform  to.  the  requirementa  of  the  Code  raises  no 
tissue. 

Suppose  that  the  form  of  raising  an  issue  prescribed  in  the 
Code  of  alleging  that  th0  defendwt  has  not  and  cannot  obtain 
information  sufficient  to  form  a  belief  was  stricken  out,  could  it 
be  contended  that  a)i  issue  could  still  be  presented  in  that  man- 
•ner  ?  1  think  not.  The  p<Hnt  that,  the  record  does  not  show  tliat 
4;he  coui*t  below  .took  proof  upon  the  amiount  {or  which  he  rendered 
judgment,  is  now  for  the  fiwt  time  raiBsd  by  the  di«entii^  opin- 
ion  herein.  All  presumptions  are  in  favor  of  the  proceedings  of 
•the  court  below,  and  this  coiirt-  will  not  consider  errors  of  this 
•chai*acter,  concerning  which  the  defendants  took  no  exceptions  in 
the  court  below,  and  for  which  no  error  is  assigned  in  the  record 
presented  to  this  court)  or  pointed  out  in  the  briefs  and  alignments 
of  counsel. 

For  these  reasons,  the  judgment  of.  the  court  below  is  affirmed, 

with  costg.  •     • 

JvdgmerU  affirmed. 

• 

Sebvis,  J.,  dissenting.  I  cannot  concur  in  the  opinion  just 
tinnounced.  My  reasons  therefor  are  that,  in  my  judgment,  it  mis- 
conceives the  true  office  of  an  answer  under  our  Code.  It  applies 
rules  and  principles  which  had  their  origin  under  other  Codes, 
entirely  dissimilar  from  ours,  and  whidb  have  been  so  often 
altered,  amended  and  repealed  as  to  be  of  little  authority  and  less 
aid  in  the  construction  of  our  statute,  now  under  consideration. 
And  it  also  misconceives  the  authority  of  the  court  to  render 
judgment  as  by  default,  pending  an  answer  duly  on  file,  and  un 
•disposed  of  by  motion  or  demurrer. 

It  is  undoubtedly  true  that  the  strictness  of  common-law  rqlsd 
of  pleading  would  condemn  the  answer  in  question  upon  demiu^ 
Ter.  But  our  Code,  like  all  others,  has  abolished  the  foiiuai 
rules  of  pleadings,  and  established  in  their  stead  others  easeu* 
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daily  difierent.  It  has  defined  oiir  pleadings  to  be  the  fornief 
Allegations  of  the  parties,  and  it  has  defined  the  rule  by  which 
their  anffieiency  is  determined,  which  ia  that  of  their  liberal  oon- 
^truotion,  with  a  view  to  substantial  juBtice,  and  this  should  be 
the  Polar  fif^^  strictly  observed,  in  construing  all  Codes  of  civil 
practica 

It  is  said  that  8eotion-56,  under  which  this  answei*  isdrawn, 
doeS;  not  expreadjf  provide  that  it  shall  or  may  be  drawn  upon 
information  and  bdHef.  ^  While  this  is  true,  it  is  also  tame:  that  it 
does  jQot,  expreseljr  os  by  implication,  prohibit  an  answer  being 
«o  drawn ;  and  when  we  turn  to  section  63  we  find  a  very  strong 
implication  in  favor  of  such  an  answer ;  in  fact,  the  form  therein 
provided  for  an  afSdavitof  verification  to  an  Manswer,  expressly 
provides,  '^  Thatt  when  the  matters  are  stated  in  an  answer  upon 
information  and  belief,^'  that  then  the  affidavit  shall  so  state. 
Sut  it  is  said  that  this  applies  solely  to  that  second  mode  provided 
for  in  section  66,  whereby  (not  to  deny,  but)  to  form  an  iesue^ 
via. :  "  That,  in  denying  any  allegation'  in  the  complaint,  not  pre- 
eumptively  within  the  knowledge  of  l^e  def^Eidant,  it  shall  be 
sufficient  to  put  such  allegation  in  issue,  for  the  defendaiit  to  state 
^hat  he  has  not,  and  i^nnot  obtoin  sufficient  knowledge  or  iiif  orma- 
tion  upon  which  to  baae  a  belief." 

I  maintain  that  this  does  not  annihilate  that  strong  presump- 
tion favoring  a  denial  upon  information,  as  derived  from  section 
*8  of  our  Oode.  In  fact,  the  very  provision  there  made  for  the 
verification  of  an  answer  is  utterly  inapplicable  to  an  answer, 
other  than  one  of  personal  knowledge  or  of  information.  Would 
it  not  be  quite  ii¥?on8Wtent  for  a  defendant  to  say  by  his.  answer 
that  he  has  no  information  and  no  belief  as  to  the  subject-matter 
of  a  complaint,  amd  then  add  thereto  an  affidavit,  swearing  that 
he  believes  the  same  to  be  true ;  that  is,  that  he  believes  to  be 
true  that  of  which  he  has  qo  knowledge,  no  information,  no 
belief,  and  no  meana  of  obtaining  the  same  \ 

Counsel  are  mistaken  in  the  correct  rendition  of  «iur  statute, 
when  they  say,  in  theu*  brief,  that,  "  In  denying  an  allegation  not 
presumptively  within  the  knowledge  of  the  defendant,  h^  raay 
dar^y  on  information  and  belief,  if  he  has  not,  s^d  cannot  obtain 
«ufficient  information  upon  which  to  base  a  belief «"    O^u:  statute 
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does  not  so  read.  It  pn>vide8  tliat^  in  eueh  case,  such  statement 
shall  be  sufficient  to  put  the  allegiatioQS  of  the  complaint  in  issue,' 
not  that  such  statement  shall  so  change  the  English  langnage  as 
to  state  a  denial  without  denying  any  thing.  It  simply  means 
that  such  statement  shall  operate  and  have  the  same  eiffect  in  form, 
ing  an  issue  as  an  absolute  denial  would  have.  But  it  is  said  that 
even  then  this  mode  will  not  avail  the  defendant  of  a  defense^ 
because  it  is  chaarged  against  him  by  fnotion^  that  the  matters 
alleged  against  him  are  j^r^timptivdy  within  his  knowledge^ 
although  he  swears  to  the  contrary.  This,  however,  can  only 
apply  to  one  of  the  denials  in  the  answer,  which  does  not  affect 
the  error  of  which  I  complain.  And  I  care  not  further  to  discuss- 
this  branch  of  the  case,  other  than  to  remark  that,  if  ever  a  de- 
fendant should  be  in  so  unfortunate  a  conditioii  as  to  have  no- 
belief  or  tmbelief  about  the  subject-matter  of  his  lawsuit,  then 
his  presumptive  hncmledge  might  possibly  be  tested,  tried  and  de- 
termined by  the  court,  referee  or  jury. 

It  is  insisted  that  a  proper  construction  of  the  language  used 
in  the  answer  under  consideration,  makes  the  pleader  attempt  to 
set  up  the  facts  of  his  information  and  belief  aa  a  defense  tO' 
the  action.  This,  I  think,  is  slraining  oonstruetion  beyond  liber- 
ality ;  for  it  seems  to  me  quite  ^apparent,  and  that,  too,  without 
much  liberality,  that  it  is  not  his  belief  but  the  facts  ieUewd  to 
eanst,  upon  which  he  relies  for  his  defense. 

And  it  is  further  urged  that  the  defendant  has  not  specifically 
denied  the  allegations  he  seeks  to  controvert ;  not  that  he  has  not 
specifically  pointed  out  and  stated  mherein  and  v>hat  he  contro^ 
verts,  but  that  he  has  so  done  upon  information  and  belief,  and, 
therefore,  it  is  not  a  specific  denial. 

I  maintain,  that  all  that  is  required  under  oiir  Code,  in  order  to 
specifically  controvert  the  allegations  of  a  complaint,  is  for  the 
answer  to  point  out,  state  and  define,  wherein  he  so  controverts 
the  same,  and  then  on  oath  aver  his  belief  in  the  truth  thereof^ 
and  that  is  all  that  is  meant  by  the  phrase^  Speo^caUy  deny. 
And  this  the  defendant  has  done.  He  has  stated  what  he  dorieSr 
how^  and  the  mea^is  tha^  enabled  him  so  to  disny,  imd  swears  he 
believes  it  all  to  be  true.  How  else,  I  ask,  do  men  usually  obtain 
their  general  knowledge  but  upon  information.    When  are  they 
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:at  liberty  to  impart  that  informatioB )  And  the  answer  k,  when, 
they  Kaneaihf  helUve  it^  even  to  the  retailing  of  sUttder^  when  not 
with  evil  intent. 

I  ther^re  insist,  that  the  holding  of  the  court  in  this  case 
established,  to  say  the  least,  a  seeming  inoonsiitent  proposition 
•of  law,  and  a  doctrine,  as  I  think,  nnsapported  by  antiiority.  It 
establishes  the  praetlee,  tbat,  if  a  defendant  hss  not  personal 
knowledge  of  the  matters  he  seeks  to  contarov^i;  by  his  answer, 
although  he  may  have  full  informcsUon  th^^e<^,  which  he  bdieves 
.to  be  ^/^t^?/  -yet,  nevertheless,  he-  must  be  turned  out  of  oourt, 
unless  he  will  consent  to  the  oommiWon  ^f  downright  perjury  by 
.swearing  that  he  has  not,  and  cannot  obtain  knowledge  or 
information  snflScient  to  basiif  a  belief  upon^  ot,  in  other  words, 
if  he  hasB,  belie/y  he  cannot  answer  unless  h»wilt  swtiar  that  he 
has  notti  'belief.  'Such  holdii^ig,  such  cons^niotioiy  of  our  statute^ 
is  not  in  my  judgment  Kberal^  with  a  view  to  substantial  justice. 
In  many  cases  it  woulddefeat  tiie  end  of  justice.  -  It  is  wh>ng  in 
principle,  bad  in  tendency.  It  superinduces  perjury,  turns  oUt  of* 
the  temple  of  justice  suit<^rs,  whose  convictions  of  honesty,  truth 
and  right,  would  not  allow  them,  by  )-eWrt  to  pefjiiry  for  worldly 
.gain  or  the  maintenance  of  right,  to*  endanger  their  liberty  here, 
-or  their  happiness  hereafter. 

Not  only  for  the  reasons  given  above  do  I  dissent  from  my 
brethren,  but  as  weDfor  the  reaaon  that'  I  ^nnot  see  upon  what 
authority  the  court  beldW  gUv^  judgment  f6t  the  plaintiff ,  without 
disposmg*  oi  the  answer  by  demurrer  or  motion,  and  '#itbout 
proof  of  the  plaintiffs'  claims  for  damages. 

Under  the  New  York  06de  (and  perhaps  that  of  California),  it 
is  expressly  provided  that  in  such  case'  judgment  niay  be  ren- 
dered upon  notice  ^ven  to  the  opposite  party ;  but,  even  then,  if 
it  is  upon  a  complaint  othel-  than  for  the  unooncfitional  payment 
of  money,  an  inquiry  as  to  damages  must  be  had ;  but  no  such 
provision  is  fOundin  our  statute.  Judgments  by  defauH  can  only 
be  rendered  as  provided  in* sections  30  and '58  off  'our  Practice 
Act.  Sham  and  irrelevant' ans\i^rs  must  be  disposed  oi  by 
•motion  or  demtuter  as  provided  irr  section  60  of  that  act.  And 
>no  judgment  can  l)e  tendered,  as  upon  default,  in  stny  ^sase  under 
•our  dvil  practice,  where  an  answer  is  pending  until  such  answei' 


46  Sahijds  17.  Maolat.  [Jan.  T^^ 

18  diq>oeed  of  as  provided  by  statute.  The  csourt  cannot  in  sack 
case  resolve  itaeli  into  a  eommon  law  or  cbano^  court,  and  pro- 
ceed to  render  judgment  pro  confesao. 

But  my  "brethren  say  that  the'miotion  for  judgment  in  this  case 
in  effect  operated  as  a  motion  to  strike  out,  strike  ofiE,  or  in  other 
wordS)  to  dispose  of  the  answer,  for  the  reason  that  it  was  aham 
or  i/rrdemanU  Concede  this  to  be  .true,  although  a  novd  name 
and  novel  mode  of  procedure  to  dispose  of  |k  pleading  under  our 
statute,  and  how  does  it  leave  the  case?  It  leaves  a  complaint 
for  the  recovery  of  damages  upon  default,  upoii,  which,  as  shown 
by  the  reoord,  the  court,  without  proofs  proceeded  to,  and  did, 
render  judgment,  for  the  exact  amount  claimed  in  the  complaint; 
and  they  say,  that  in  Kew  York  the  practice  of  nwmng  for  judgment 
on  a  sham,  answer  hae  been  sustained.  That  undoubtedly  is  tm% 
tlie  New  York  Code,  as  well  aa  that  of  California^  so  provides  f 
but  evto  there  the  Code  requires  that  an  examination  must  be 
had  and  proof  made  as  to  th^  allegations. of  the  complaint  when 
not  for  the  unconditional  payment  of  money..  And  they  refer  to 
the  case  of  Lomme  v.  Kint^ing^  X  Mon.  295^.as  authority,  where 
the  court  say:  ^^ Under  our.  practice,  where^  an  answer  raises  no 
material  issue,  the  ^laintiJS  may  either  .move  that  it  be  stricken 
out  as  sham  and  irrelevant  or  rrwoeforjud^gTnenV^  The  court,  when 
rendering  this  decision,  must  have  had  before  them  either  the  New 
York  or  California  Code,  whereby  it  is  expressly  provided  in  those 
exiact  words,  thtit  sueh  proceediUjg  xnay  be  b^  whereas  our  statutes 
make  no  provision  for  moving  for  judgrr^erU.  And  yet  this  ie 
all  the  court  there  say  in  answer  to  the  able  argument  of  counsel 
in  support  of  the  proposition  that  no  judgment  could  be  rendered 
upon  the  pleading  without  proof.  I  cannot  think,  the  court  so 
intended.  If  it  did,  I  cannot  but  think  it  bad  law,  and  that  its 
reversal  will  be  hailed  by  the  prpfession  as  one  of  much  needed 
refoiination*  ...  i     .  . 

But  it  18  said,. for  this,  no  error  is  aasignedf  Boxd  therefore  the 
court  is  not  bound  to  search  for  eiTornot  assigned.  It  must  be 
remembered  thftt  this  case  is  here  xii^n. agpealj^  hj  widch  the 
whole  case  ww  jr^noved  tp  this  court  with  the  whole  record  be-, 
fore  us,  and  the  affirmance  of  the  judgment  below  is  virtually,  an(]^ 
to  all  intents  and  porppses,  the  judgment  of  this  court,  and  wo  are 
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boimd  to  take  notioe  of  any  error  appearing  upou  the  record,  mofti 
especially,  where  it  is  so  apparent. 

I  had  prepared  a  more  lengthy  discussion  of  this  ease,  but,  being 
reminded  by  that  ooiniUAnding  authority  oitod  by  oounsel,  ^  Many 
words,  they  darken  speech,"  I  substituted  this,  with  the  hope  that 
those  who  may  think  me  in  error,  wiU  not  only  take  the  tronU^ 
to  examine  the  question  in  connection  with  the  opinion  of  the 
court,  the  legislation  of  the  yarions  States  and  Territories,  and  the 
authorities  cited  by  ooonsel,  but  also  to  ai^>eal  to  the  legislative 
tribunal  for  relief  against  this  seeming  unjust  4i^9criminatiou  be^ 
tween  those  who  may,  and  those  who  may  not,  c«ve  for  or  fear 
the  dangerous  crime  of  perjury. 

Wads,  0.  J.,  concurred. 


GhoswoLD^  appeUanti  v.  Btjjti  respondenti 

PSAQTICB —  time  far  taking  ctppeali  after  Judgment  and  rehearing,  Q,  coitt' 
menced  an  action  agtiinst  R.  In  a  Jnstloe's  ooort,  and  an  appeal  was  takeft 
to  the  dlBtrlct  eonrt.  where  R.  reeotiared  Jndgfinent.  0«  made  a  motie» 
,  for  a  rehearing,  which  was  denied^  fuid  pertoetod.  this  appeal  w|thia 
ninetj  dajB after  the.  denial  of  the  motlo^n,  bat  more  tliaa  ninetj  daje 
after  the  rendition  of  the  judgment.  The  three  hand  red  and  fsizty-ninth 
eeetion  of  the  ditll  Practice  Act  proiHdes  that  ^  an  appeal  may  be  taken 
*  *  *  from  a  judgment  rendered  on  an  appeal  from  an  inferior  oonvt, 
wMUn  ninety  dvys  after  ^he  reoditkm  of  the  judgment."  Ee^,  that  the 
ifioUoD  -^or  ,a  rehearing  jb  no$a  matter  of  right,  and  does  not  affect  the 
Judgment^  which  is  final  until  retrersed.  JSeld,  also,  that  this  appeal  must 
be  dismissed,  because  the  same  was  not  perfected  within  nlnetj  dayB  after 
the  rendition  of  the  judgment. 

Appeal  froim  First  ZHairiot^.J^erean  CowUy*         ,  , 

This  action  was  comm^nlc^  in  a  justice's  cburt  and  thence  a|y 
pealed  to  the  district  court 

The  respondent  filed  a  motion  to  dismiss  this  appeal. 

OHtTHASBBd  A  Oha1>wiok  aud  G-.  O.  9niB8,  for  the  motion^ 
Th£s  court  has  no  jurisdict^n  of  the  case,    "the  appeal  was  not 
taken  or  perfected  within  ifinety  days  frem  the  time  the  judgment 
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appealed  from  was  rendered.    OIy.  Pr.  Act,  §  369 ;  Dooling  r* 
Moorcj  20  Cal.  141. 

T7.  F.  SANDEB8  and  Shobbb  4^  Lowby,  contra. 

The  action  of  the  court  below  was  not  £nal  *  until  the  motion 
for  a  rehearing  had  been  ovetruled.'  This  appeal  was  taken  within 
ninety  days  from  the  time  the  motion  was  overroled*  Judgment 
WB8  not  final  while  this  motion  was  pending.  The  supreme 
court  of  the  United  plates  has  dnoided  that  the  ten  days,  within 
which  an  appeal  must  be  taken  to  operate  as  a  supersedeas,  begins 
to  run  from  the  time  9  motion  £ov>  a  reliearing  is  ov^erruled,  and 
not  from  the  time  when  the  same-^as.pi^t  on  iieoord. 

.i 

Wade,  C.  J.  This  is  a  motion  to  dismiss  appeal.  There  was 
.a  judgment  for  respond^it  Jn  the  court  below,  a  motion  for  re- 
hearing and  an  appeal  to  this  court.  The  appeal  was  not  per- 
fected within  ninety  days  after  the  rendition  of  the  judgment,  as 
requii*ed  by  the  statutevbu^^was^o  perflated  nithin  the  required 
time,  after  the  motion  for  a  rehearing  had  been  denied.  It  is 
eU^imed  tliat,  while  this  iiiLotion  waa  pending,  the  judgment 
.aanoqnted. simply  to  an  order,  and  that  no  appeal  could  have  been 
taken  until  the  motion  was  disposed  of. 

The  judgment  below  wad  final,  until  reversed  or  set  aside,  and 

bairely  filing  a  motion  {ojt  tl^B  purpose  does  not  change  its  duu^ 
,acter. 

Motions   for  rehearing  after  judgmeni  cannofebemadeasof 
course,  or  demanded  as  of  right.    Judgments  ari^  so  far  within  the 
•control  of  the  court  that  rendered  them,  that,  upon  proper  show- 
ing and  for  good  cause,  motions  for  rehearing  will  be  granted. 
But  motions  of  this  character  can  have  no  force  or  effect  whatever 
until  such  a  case  is  mad^  ad  will  obtain  "leaare  of  the  oourt  to  file 
;^emf    Leave  should  ,1^  fixst  pl^taiA^^  up^^  proper  case  made, 
but  such  leave  does  not  disturb  the  ^pal  c^iaracter  of  the  judg- 
ment.    The  pladng  on  file  of  a  tootion  for  a  rehearing,  without 
:any  action  by  the  court  in  the  premises,  does  not  in  any  manner 
:a&otithegadgm0nt,  and^  dMs'  notproli^jig  tke  ^me  in  which  an 
-j«.ppeal  :ean  .be  ta^eix.    Colmnfna  M>  Co.  v.  UdLUr^  1  Hon.  429. 
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Edwaeds,  respondent,  v,  Tbaoy,  appellant. 

Tbtjbtebof  town  8ITB — potow  —  deed.  The  trustee  of  a  town  ilte  mpon 
the  public  lands,  under  the  laws  of  the  United  States  and  this  Territozj, 
has  no  right  to  make  a  deed  of  a  yacant  lot  to  a  citizen  who  is  not  in  the 
I>o88e88ion  of,  or  without  the  right  of  possession  to,  the  premises. 

Sahb — not  a  court.  Such  a  trastee  has  no  judicial  power,  and  cannot  execute 
a  deed  of  a  town  lot  to  an  ap]j>Ucant  who  has  not  complied  strictly  with 
the  law.  * 

Town  bits — sals  of  unclaimed  lots.  The  deed  to  an  unclaimed  lot  in  a  town 
site  is  void,  if  the  trustee  has  executed  the  same  without  advertising  that 
it  would  be  sold  at  pablic  sale.  . 

Casb  ayfulmxd.  The  case  of  Ming  ▼.  Truelt,  1  Mon.  823,>  holding  that  the 
statutes  do  not  confer  judicial  powers  upon  the  trustee  of  a  town  site  in 
awarding  deeds,  affirmed. 

Byn>ENCB  —  record  of  cass  adjudged  intutmissible.  In  the  trial  of  an  action 
brought  by  R  to  set  aside  a  deed  delivered  to  T.,  the  court  erred  In  admit> 
ting  as  evidence  the  record  of  a  case  between  T.  and  the  trustee  of  a  town 
site,  in  which  T.  failed  to  procure  a  writ  of  mandate,  requiring  said  tras- 
tee to  make  said  deed. 

Appeal  from  First  District^  GaUatin  Oouni/y. 

MuBPHYy  J.,  tried  this  action  without  a  jury,  and  rendered  a 
judgment  for  Edwards.  A  question  relating  to  the  settlement  of 
the  statement  was  determined  at  the  last  term,  ante^  22. 

Street  &  Tubneb,  J.  J.  Davis,  H.  N.  Blake  and  E.  W.  Toole, 
for  appellants. 

The  duty  of  probate  court  in  awarding  lots  under  the  town 
site  act  is  ministerial,  not  judicial.     Ming  v.  Traett^  1  Mon.  322. 

Respondent  must  show  that  he  complied  with  the  statutes, 
before  he  can  question  the  title  of  appellant.  Burrdl  v.  Ha/w^ 
40  Oal.  3Y7;  Sts.,  186T,  60;  1869,  80,.  83;  1870,  67. 

Bespondent's  application  and  proof  do  not  entitle  him  to  the 
deed  he  received  from  the  trustee  of  town  site.  Bespondent  had 
neither  possession  nor  right  of  possession.  A  vacant  lot  could  be 
sold  at  public  sale.    Sts.,  1870,  67. 

The  documentary  evidence  offered  by  respondent  was  incompe- 
tent. The  application,  proof  and  deed  from  Noble  did  not  com- 
ply with  the  law.  Th6  proceedings  in  Tracy  r.  NcMe  were  irrele- 
vant. They  established  no  right  claimed  by  respondent.  The 
Vol.  n.— 7 
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lot  in  controTersy  had  been  occupied  continuooaly  by  appellants 
from  1865. 

Bespondent  cannot  maintain  this  action  for  equitable  relief  as 
he  does  not  show  that  he  ever  had  possession  of  the  lot  in  contro- 
versy. Van  Yleet  v.  Olm^  4  Nev.  95 ;  JSmmagim  v.  BradshaWy 
39  Cal.  25,  and  cases  cited. 

The  acts  of  tmstee  of  town  site  are  void,  if  not  in  conformity 
with  laws  of  congress  and  regulations  of  the  legislature.  2  Br. 
Dig.  Laws  TT.  S.,  895,  §  48. 

Pagb  &  OoLEiCAir  and  8.  Word,  for  respondent 
No  brief  on  file. 

Ehowles,  J.  The  defendants  appealed  to  this  court  from  a 
decree  setting  aside  a  certain  deed  from  one  Parsons,  as  probate 
judge  and  trustee  of  the  town  site  of  Boseman  to  lot  No.  3,  in 
block  F,  in  said  town,  and  also  a  deed  from  Tracy  to  Story  to  said 
lot,  on  the  ground  that  the  same  was  fraudulent  and  void.  It 
appears,  from  the  record,  that  the  respondent  filed  an  application 
to  purchase  this  lot  of  John  L.  Noble,  a  probate  judge  of  Galla- 
tin county,  to  whom  the  town  site  of  Bozeman  had  been,  before^ 
that  time,  conveyed  for  the  use  and  benefit  of  the  occupants 
thereof,  according  to  their  respective  interests ;  and  that,  to  this 
end,  he  filed  the  following  paper : 

*^  To  the  PrdbaU  Judge  of  GalUUin  Oaunty^  in  the  Territory  of 
Montana: 

^^  The  undersigned,  a  citizen  of  the  town  of  Bozeman,  in  said 
county,  claims  and  hereby  makes  application  to  purchase  the  fol- 
lowing described  premises,  the  same  being  a  part  of  the  tract 
entered  for  a  town  site  for  said  town,  to  wit :  Lot  No.  3,  in  block 
F,  as  the  same  is  designated  upon  the  original  plat  of  said  town, 
approved  and  now  on  file  in  the  office  of  the  recorder  of  said 
county.  And  the  said  Thomas  B.  Edwards  makes  the  following 
statement,  constituting  the  grounds  of  his  claim  thereto,  and  of 
his  right  to  purchase  the  same,  namely :  That  said  lot  is  vacant 
and  unclaimed  by  any  other  party ;  that  the  improvemcnte  apon 
said  lot  consist  of ,  of  the  value  of dollars ;  that  the 


•  
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yalue  of  said  lot  ifi  about  |100 ;  that  tht  same  is  now  occupied  hy 

;  that  the  right  to  the  posees&ion  and  occupation  is  in  the 

aaid  Thoiuae  B.  Edwards. 

**  (Signed)        THOMAS  R.  EDWABDS.'^ 

This  application,  it  appears,  was  filed  April  11,  1870. 

Afterward,  it  appears  that  the  said  probate  judge  made  the  fol- 
lowing record,  namely : 

"  Be  it  remembered,  that  on  this  Ist  day  of  July,  1870,  Thomas 
B.  Edwards  submitted  to  the  undersigned,  probate  judge  of  said 
county,  the  testimony  of  B.  P.  Vivion  and  B.  H.  Crawford,  who, 
on  being  duly  sworn  according  to  law,  concerning  his  right  to  a 
conveyance  of  the  ground  described  in  the  above  application,  from 
which  testimony  it  appears  that  the  matters  stated  in  said  applir 
cation  anre  true ;  and  it  appearing  that  the  claim  of  the  said 
Thomas  B.  Edwards  aforesaid  is  not  contested,  it  is  awarded  that 
the  said  Thomas  B.  Edwards  is  entitled  to  a  deed  conveying  to 
him  the  ground  aforesaid. 

"  Dated  the  Ist  day  of  July,  A.  D.  1870. 

"  JOHN  L.  NOBLE,  Probate  Judged 

It  appeal's  further,  in  pursuance  of  these  proceedings,  the  said 
Noble  executed  to  the  plaintiff  a  deed  to  the  said  lot  3.  This 
deed  was  offered  in  evidence  in  this  case,  and  duly  objected  to  by 
the  defendants,  which  objection  was  overruled  and  the  deed  ad- 
mitted ;  to  which  ruling  tlie  defendants  excepted.  This  ruling  of 
the  court  we  will  now  consider.  The  first  clause  of  the  act,  under 
which  the  said  Noble  became  vested  with  the  title  to  the  site  of 
the  town  of  Boseman,  is  as  follows : 

"Whenever  any  portion  of  the  public  lands  of  the  United 
States  have  been  or  shall  be  settled  upon  and  occupied  as  a  town 
site,  and  therefore  not  subject  to  entry  under  the  agricultural  pre- 
emption laws,  it  shall  be  lawful,  in  ease  such  town  shall  be  in- 
corporated, for  the  corporate  authorities  thereof,  and  if  not  incor- 
porated, for  the  judge  of  the  county  court  for  the  county  in  which 
such  town  may  be  situated,  to  enter,  at  the  proper  land  office,  and 
at  the  minimum  price,  the  lands  so  settled  and  occupied,  in  trust 
for  the  several  use  and  benefit  of  the  occupants  thereof,  accord* 
ing  to  their  respective  interests ;  the  execution  of  which  trust, 
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as  to  the  dupoeal  of  the  lots  in  such  town  and  the  proceeds  of 
the  sales  thereof,  to  be  conducted  onder  such  roles  atid  regolations 
as  may  be  prescribed  by  the  legislative  authority  of  the  State  or 
Territory  in  which  the  same  may  be  situated."  14  U.  S.  Sts., 
541,  §L 

Another  clause  of  said  section  is  this :  "  And  provided,  further, 
that  any  act  of  said  trustees  not  made  in  conformity  to  the  rules 
and  regulations  herein  alluded  to  shall  be  void/' 

This  brings  us  to  the  consideration  of  what  rules  and  regula- 
tions, as  to  the  disposal  of  town  lots  in  towns  whose  site  has  been 
so  entered  in  trust ;  the  legislative  assembly  of  Montana  has  en- 
acted :  "  An  act  relative  to  the  pre-emption  of  town  sites  upon 
public  lands,  and  the  disposal  of  trusts  created  thereby,"  approved 
December  12, 1867;  is  the  first  of  a  series  of  acts  upon  this  sub- 
ject by  the  Montana  legislative  assembly.     Laws  1867,  p.  60. 

Section  5  of  said  act  provides  that  any  claimant  must  file  a 
etatement  of  his  claim  within  two  months  after  notice  of  entry; 
and  section  6  provides :  ^^  Such  statements  shall  be  made  in  writ- 
ing, signed  by  the  party  or  parties  making  the  same,  and  verified 
by  the  affidavit  of  such  party  or  parties,  and  shall  be  recorded  at 
length  in  a  well-bound  book  to  be  provided  and  kept  for  such 
purpose  by  such  incorporate  authorities,  or  judge  of  probate,  as 
the  case  may  be.  Such  statement  shall  specify  the  grounds  of 
such  claim,  particularly  describing  the  lot  or  lots  claimed,  the 
date,  as  near,  as  may  be,  of  the  occupation  of  said  lot  or  lots,  and 
by  whom ;  what  improvements  have  been  made  on  said  lot  or 
lots  and  the  value  thereof ;  and  that  such  lot  or  lots  are  now  actu« 
ally  possessed  and  occupied  by  such  claimant,  or  that  the  right  to 
such  occupation  is  in  the  claimant,  if  such  lot  or  lots  are^  occupied 
by  another." 

This  provision  of  the  statute  evidently  has  reference  to  a  claim- 
ant, who  is  the  occupant  of  a  lot,  or  has  the  right  to  the  possession 
when  occupied  by  another.  The  claim  to  enter  a  lot  by  one  out 
of  possession,  or  without  the  right  to  the  possession,  does  not  come 
within  the  purview  of  this  section.  The  applicant  in  this  case 
bases  his  right  to  the  possession  upon  the  fact  that  no  one  else 
occupies  the  same,  and  that  it  is  vacant.  These  give  no  such 
right.     I'here  was  no  right  vested  in  the  trustee,  who  in  this  case 
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was  Noble,  to  make  a  conreyanoe  of  a  lot  upon  such  an  applica- 
tion as  the  one  presented  by  the  plaintiff  above  in  this  case.  Thero 
is  no  other  provision  of  the  above-named  act  that  can,  by  any  fair 
construction,  have  any  reference  to  the  right  of  a  claimant  to  enter 
a  town  lot  in  any  town  site,  pre-empted  as  this  was. 

In  January  14,  1869,  the  above-named  act  was  amended  in 
some  particulars  and  additional  provisions  enacted.  Sts.  1869^ 
80.  The  second  section  requires  some  additional  proof,  where  the 
applicant  desires  to  enter  more  than  two  lots.  ■  This  section  is  an 
amendment  to  section  8  of  the  aforesaid  act.  Section  3  of  this 
amendatory  act  provides  for  the  entry  of  a  lot  by  a  person  who 
has  actually  settled  upon  it,  and  provides  what  the  application 
must  set  forth. 

On  the  6th  day  of  January,  1870,  this  third  section  of  the 
above-named  amendatory  act  was  amended.  Laws  1870,  page  67* 
Section  first  of  this  act  is :  ^^  That  section  three  (8)  be  amended 
so  as  to  read  as  follows,  to«wit :  That  the  residue  of  lots  in  the 
possession  of  the  corporate  authorities,  or  probate  judge,  as  the 
case  may  be,  and  unclaimed  after  the  expiration  of'  sixty  (60) 
days,  it  shall  be  the  duty  of  the  probate  judge  or  corporate  au- 
thorities, as  the  case  may  be,  to  post  up  notices  or  cause  the  same 
to  be  done  in  at  least  four  public  places  in  the  county  in  which 
such  town  site  is  located,  at  least  ten  days  before  sale,  that  he  will 
offer  and  sell  at  public  sale  all  of,  or  so  many  as  he  may  think 
proper,  of  the  lots  that  may  remain  unclaimed  at  the  time  adver- 
tised ;  and  that  all  lots,  having  been  thus  advertised  and  offered 
for  sale,  not  bringing  at  least  the  minimum  price  as  set  forth  in 
an  act,  of  which  this  is  amendatory,  shall  be  subject,  at  any  time 
thereafter,  to  private  entry  at  the  minimum  price." 

It  is  apparent,  from  this  act,  that  no  lots  in  any  town  site,  un* 
claimed,  can  be  subject  to  private  entry  until  they  have  been  first 
advertised  and  offered  for  sale  at  public  vendue.  There  is  nothing 
in  the  record  that  shows  that  this  lot  in  dispute  was  so  offered. 

Noble,  in  entering  this  town  site,  acted  as  a  trustee.  He  held 
the  title  thereto  as  trustee.  He  had  no  power  to  make  a  deed  to 
any  portion  of  said  town  site  in  any  other  capacity  than  that  of 
trustee,  and  as  a  trustee  he  must  have  fully  complied  with  all  the 
"^uirements  of  the  statutes  making  rules  and  regulations  for  the 
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entry  of  town  lots  in  such  cases.  Nothing  will  be  presumed  as 
to  his  acts.  Those  claiming  under  a  trustee  in  such  cases  most 
show  that  he  complied  with  the  law.  For  without  a  compliance 
with  these  rules  and  regulations,  he  had  no  authority  to  make  the 
deed.  He  had  no  authority  to  make  a  deed  without  first  having 
advertised  this  lot  for  sale  at  public  vendue.  As  it  does  not 
appear  that  he  did  this,  the  deed  to  the  plaintiff  was  void.  The 
provision  of  the  statute  which  authorized  him  to  receive  the  trust, 
we  have  seen,  provided :  ^^  That  any  act  of  said  trustees,  not  made 
in  conformity  to  the  rules  and  regulations  herein  alluded  to 
(namely,  those  enacted  by  the  legislative  authority  of  the  Terri- 
tory), shall  be  void." 

The  selling  of  a  lot,  not  in  conformity  with  the  rule  requiring 
that  it  should  be  first  advertised  and  offered  for  sale  at  public 
vendue,  was  an  act  of  the  trustee  that  rendered  his  deed  to  plain- 
tiff void.  It  was  error  in  the  court  therefore  to  admit  this  deed 
in  evidence.  In  this  case  the  respondent  must  stand  upon  his 
paper  title.  He  has  no  possession.  That  being  void,  his  action 
must  fall.  He  must  first  show  that  he  has  some  right  to  have  the 
deeds  of  the  defendants  canceled  and  declared  fraudulent  and  void, 
before  he  can  ask  the  court  to  do  so. 

It  was  error  in  the  court,  therefore,  to  allow  the  plaintiff  to 
introduce  his  deed  in  evidence,  without  first  showing  that  the 
trustee  had  complied  with  the  law,  and  was  thus  empowered  to 
make  the  deed. 

The  second  error  we  will  notice  is  the  admission  of  the  record 
in  the  case  of  Tracy  v.  Noble.  That  was  an  action  asking  a  writ 
of  mandate,  requiring  Noble,  as  trustee,  to  make  the  appelant, 
Tracy,  a  deed  to  this  lot  with  others.  That  record  decided  noth- 
ing  in  this  case.  It  could  not  be  set  up  in  bar  to  this  action.  It 
might  be  true  that  Tracy  was  not  in  a  position  to  compel  Noble 
to  make  a  deed  to  this  lot,  and  that  is  all  that  it  could  be  intro- 
duced for,  and  it  could  not  be  introduced  to  show  that  Noble  had 
a  right  to  make  the  plaintiff  in  this  case  a  deed  to  the  lot  As  we 
have  seen,  the  law  must  be  fully  and  strictly  complied  with  before 
the  trustee  would  have  that  right.  The  fact  that  the  appellant, 
Tracy,  had  failed  to  comply  with  the  law,  does  not  prove  that  the 
pkintiff  did,  or  that  Noble  did,  in  making  the  plaintiff  a  deed  to 
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the  lot  in  dispute.  If  the  court  took  the  record  in  that  case  into 
consideration,  and  we  must  presume  that  he  did,  then  there  was 
error  in  admitting  that  record,  which  prejudiced  the  defendants. 

Il^oble,  in  awarding  a  deed  to  plaintiff,  acted  as  a  trustee,  and 
not  as  a  court.  This  court  has  already  intimated  in  the  case  of 
.Minff  V.  Truetty  1  Mon.  322,  that  it  did  not  consider  tliat  a  pro- 
bate judge,  vested  with  the  title  to  a  town  site,  acted  in  disposing 
of  it  in  any  judicial  capacity.  He  was  simply  a  trustee.  Hence, 
the  awarding  to  plaintiff  a  deed  to  the  lot  in  dispute,  we  do  not 
consider  in  any  sense  an  adjudication. 

We  do  not  think  it  necessary  to  discuss  the  validity  of  Tracy's 
deed  from  Parsons.  When  a  case  is  presented  by  some  one,  who 
has  the  right  to  dispute  its  validity,  it  will  be  appropriate  to  do 
that. 

For  these  reasons,  the  judgment  of  the  court  below  is  reversed, 

and  the  cause  remanded. 

Judgment  rever9ed. 


Habvet,  respondent,  v.  WHrrLATOH,  appellant. 

AimuCANCB  OF  JTJDOUBNT  IS  VOID  WITHOUT  LXGAL  APFSAL.      The  ftflElrm- 

ance  of  a  jadgment  bj  ihia  ooart  is  void  for  want  of  jarisdiction,  if  the 
plaintiff  obtains  the  same  by  mistake  or  fraud,  and  perfects  the  appeal 
without  the  knowledge  of  the  defendant,  who  had  abandoned  his  appeal 
after  filing  the  notice  and  undertaking  therefor  in  the  oonrt  below. 
JUDOMBNT  VAGATBD  ON  MOTION.  A  Toid  Judgment  can  be  set  aside  by  this 
court  upon  a  motion  made  at  a  term  subsequent  to  that  in  which  it  has 
been  entered. 

'  This  case  is  reported  in  1  Mon.  713.  The  appellants  filed  a 
motion  to  set  aside  the  judgment  of  this  court,  rendered  at  the 
January  term,  1873.  The  respondent  moved  to  strike  the  cause 
from  the  docket. 

Chumasebo  &  Chadwiok  and  Tools  &  Tools,  for  appellants. 

Alter  appellants  abandoned  their  appeal,  respondent  could  not 

file  the  tranacript,  and  thereby  give  this  court  jurisdiction.    A 
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judgment  80  obtained  against  appellants  can  be  controlled  by  this 
court.     Rowland  v.  Kr^ym^hagen^  24  Cal.  67. 

Bespondent  could  procure  the  certificate  provided  for  in  the 
second  and  third  rules  of  this  court,  and  have  the  appeal  dis- 
missed.   Civ.  Pr.  Act,  §  379. 

Appellants  had  the  right  to  abandon  their  appeal,  and  thereby 
relieve  their  sureties  on  their  undertaking. 

Shobbb  <&  LowBT,  for  the  respondent. 

Wade,  C.  J.  This  is  a  motion  to  vacate  a  judgment  of  tbs 
court  rendered  at  the  January  term  thereof,  1873. 

The  following  facts  appear  in  the  case.  At  the  July  term 
1871,  of  the  district  court  for  the  third  district,  there  was  a  trial, 
verdict  for  plaintiflE,  and  an  order  for  judgment  on  the  verdict. 
The  defendant  gave  notice  of  appeal  to  the  supreme  court,  and 
filed  an  undertaking  therefor  in  pursuance  of  the  statute,  and 
pi'ocured  a  transcript  of  the  case,  and  caused  it  to  be  filed  with 
the  clerk  of  this  court.  It  was  then  discovered  that  the  judgment 
below  had  not  been  entered  by  the  clerk  in  pursuance  of  the  order 
for  judgment  and  the  appeal  was  dismissed.  At  a  subsequent 
term  of  the  district  court,  on  motion  by  the  plaintiff,  judgment 
was  entered  nunc  pro  tunc.  After  the  entry  of  this  judgment  it 
further  appears,  that  the  plaintiff,  by  his  attorney,  and  without 
the  knowledge  of  the  defendants,  procured  a  transcript  of  the 
case  or  such  parts  thereof  as  suited  his  purpose,  and  caused  the 
same  to  be  filed  in  this  court. 

The  case  was  called  tor  hearing  in  the  last  days  of  the  Januaiy 
term,  1873,  and  after  the  departure  from  the  court  of  the  attor- 
neys for  defendants,  who  tried  the  case  below.  The  court  refns* 
ing  to  hear  the  case  in  the  absence  of  defendants'  attorneys,  and 
without  notice  to  them,  a  telegram  was  produced  from  an  attor- 
ney in  the  third  district  saying  that  the  defendants  did  not  wish 
to  appear  and  be  heard  in  the  case.  Whereupon  the  judgment 
below  was  affirmed,  whereby  the  liability  of  the  sureties  upon  the 
undertaking  for  appeal  became  fixed. 

The  defendants  now  move  the  court  to  vacate  the  judgment^ 
upon  the  ground  that,  after  giving  the  notice  and  undertaking, fiyr 
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iippeal,  and  after  the  entry  of  the  judgment  nunc  jtto  1/unc^  thej, 
Acting  under  the  advice  of  their  counsel,  abandoned  the  appeal, 
and  for  this  reason  did  not  apply  for  or  obtain  a  transcript  of  the 
-case  after  the  entry  of  the  judgment  below ;  that  the  attorney 
who  assumed  to  represent  them  by  the  telegram  was  never  an  at- 
torney in  the  case,  and  had  no  authority  whatever  to  act  in  any 
•capacity  in  the  premises,  and  that  they  had  no  knowledge  that  a 
transcript  had  been  procured  by  the  plaintiffs. 

The  grounds  for  this  motion  are  amply  supported  by  the  affi  • 
davits  of  the  defendants  and  their  attorneys,  and  not  being  con- 
troverted by  the  plaintiff,  are  undoubtedly  true. 

Under  this  state  of  facts  we  must  say  that  in  procuring  the 
judgment  here  the  court  was  imposed  upon  either  designedly  or 
by  mistake,  for  no  judgment  could  have  been  had,  and  the  case 
could  not  have  been  heard  even,  except  for  the  telegram  saying  the 
defendants  did  not  wish  to  appear,  which  telegram  was  unauthor- 
ized, and  unknown  to  defendants.  If  the  imposition  was  designed 
and  was  perpetrated  by  an  attorney  of  this  court,  it  would  be  such 
an  ofEense  as  would  disbar  and  disgrace  him,  but  if  occuriing  by 
accident,  mistake  or  ignorance,  however  humiliating  to  the  party, 
no  blame  would  attach. 

In  order  to  give  this  court  jurisdiction  to  hear  a  case  on  appeal, 
the  appeal  must  be  perfected  in  the  mode  and  manner  prescribed 
by  the  statute.  It  certainly  is  not  a  compliance  with  the  statute 
for  the  plaintiff,  after  notice  and  undertaking  for  appeal  by  the 
defendant,  and  after  an  abandonment  of  the  appeal  by  him, 
secretly  and  slily  to  procure  a  transcript  without  the  knowledge 
of  the  defendant,  thereby  perfecting  the  appeal,  and  then,  in  the 
absence  of  the  defendant  or  his  attorneys,  and  with  no  notice  to 
him  or  them,  by  fraud  or  mistake,  procure  an  affirmance  of  the 
judgment,  for  the  purpose  of  bringing  a  suit  therefor  against  the 
sureties  upon  the  defendants'  undertaking  for  appeal. 

An  appeal  taken  in  this  manner,  and  a  judgment  obtained  by 
these  means,  and  for  this  purpose,  cannot  be  maintained.  It  is 
aimply  void.  It  stands  in  precisely  the  same  situation  and  is  of 
the  same  validity,  as  if  the  judgment  below  had  been  obtained 
against  the  defendants,  without  any  summons  or  notice  to  them  of 
Voj.  IL  — 8 
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the  pendency  of  the  suit,  which  jadgment  thus  obtained  would  be 
of  no  validity  anywhere. 

We  do  not  doubt  that,  by  a  rule  of  court,  after  notice  and 
undertaking  for  appeal  by  the  defendant,  and  a  failure  by  him 
to  cause  a  transcript  to  be  filed  in  this  court,  the  plaintiff,  upon 
proper  notice  to  the  defendant,  could  cause  a  transcript  to  be  filed 
here,  and  could  cause  the  case  to  bo  heard  by  this  court,  but  be- 
fore such  hearing  the  defendant  must  have  notice  thereof,  and  an 
opportunity  to  examine  the  transcript  to  see  that  it  presents  the 
whole  case,  and  that  nothing  material  to  him  has  been  omitted. 
But  in  the  absence  of  such  notice  the  judgment  obtained  would 
be  of  no  more  validity  than  a  judgment  below  without  summons 
or  notice  to  the  defendant. 

The  case  at  bar  illusti^tes  the  danger  of  hearing  a  case  here 
upon  a  transcript,  which  the  defendant  has  not  seen,  and  which 
he  has  had  no  opportunity  to  see.  The  transcript  does  not  pur- 
port to  be  entire  and  complete.  It  is  apparent  therefrom  that  it 
does  not  contain  the  entire  record  of  the  case.  Being  procured 
by  the  plaintiff  for  his  own  purposes^  it  evidently  contains  only 
such  matters  as  present  his  side  of  the  case ;  or,  at  least,  never 
having  been  examined  by  the  defendants,  this  state  of  things 
might  exist,  and  for  all  that  docs  appear,  portions  of  the  trans- 
cript, vital  to  the  rights  of  the  defendants,  may  have  been  omitted, 
and,  judging  from  the  manner  in  which  the  transcript  was  ob- 
tained, this  is  very  likely  true. 

We,  therefore,  hold  that  the  judgment  thus  obtained  is  void ; 
not  voidable  only,  but  absolutely  void,  and  the  only  remaining 
question  relates  to  the  authority  of  this  court  at  a  subsequent  term 
to  vacate  and  set  aside  a  void  judgment,  upon  motion. 

As  a  general  rule,  a  judgment  imports  absolute  verity,  and  can* 
not  be  impeached  or  called  in  question  until  reversed  by  writ  of 
error,  bill  of  review  or  other  suit  for  that  purpose.  There  is  a 
leading,  distinction  between  judgments  and  decrees  merely  void 
and  such  as  are  voidable  only.  The  former  are  binding  nowhere, 
the  latter  everywhere,  until  reversed  by  a  superior  authority.  In 
the  case  of  a  void  judgment,  the  more  modem  authorities  hold 
that  the  court  in  which  the  same  was  rendered  may,  at  any  sub- 
sequent term  thereof,  set  aside  and  vacate  the  judgment  upon 
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motion,  and  especiallj  so  in  casee  where  the  rights  of  no  third 
persons  have  intervened,  as  in  the  case  under  consideration. 

The  circnit  court  may  set  aside  a  judgment  of  a  former  term, 
rendered  on  default  of  a  defendant  who  had  no  notice  of  the 
action ;  such  judgment  being  merely  void,  the  court  has  power 
summarily  to  declare  it  to  be  inoperative,  and  to  stop  all  proceed* 
ings  under  it.     Harris  v.  Hardeman^  14  How.  (U.  S.)  334. 

In  the  case  at  bar,  the  defendants  having  no  notice  of  the  hear- 
mg  in  this  court  and  no  notice  that  a  transcript  therein  had  been 
filed,  stand  in  the  same  relation  to  the  judgment  as  if  the  same 
had  been  rendered  against  them  below,  without  notice  and  by 
default,  and  is,  therefore,  controlled  by  the  same  considerations  aa 
the  case  of  Ha/rris  v.  Hardeman. 

Where  no  process  is  served  on  a  defendant,  and  an  attorney 
enters  an  appearance  for  him,  without  authority  (as  in  the  present 
case),  the  court  r^idering  such  judgment  may  set  it  aside  at  a 
subsequent  term.  In  such  a  case,  the  remedy  at  law  being  ade- 
quate, a  court  of  equity  will  not  interfere.  Ahemathy  v.  La;ti- 
more,  19  Ohio,  286. 

A  judgment  irregularly  entered  may  be  set  aside  at  a  subset 
quent  term,  on  motion.    Hunt  v.  Yeaimcm)  8  Ohio«  15. 

Many  otlier  authorities  might  be  dted  to  support  the  proposi- 
tion that  a  void  judgment  may  be  set  aside  and  vacated  by  the 
court  that  rendered  the  same,  on  motion,  at  a  subsequent  term. 

Therefore,  the  judgment  herein  is  declared  a  nullity,  and  the 
same  vacated  and  set  aside,  and  the  cause  stricken  from  the 
docket,  at  the  costs  of  plaintifb  for  this  appeal,  and  the  remit 
titor  heretofore  issued  herein  is  vacated. 

.  Jijtdgment  vacoited^ 


Babxlet,  appellant,  v.  Tielske,  respondent 

Water  right — remedy  of  daimanU.  Eqaitj  affords  the  appropriate  remedy 
in  an  action  in  wliicli  both  parties  claim  the  prior  right  to  the  njw  of 
water  for  mining  parpoBes. 
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CONYETANCB  OF  WATEB  BIGHT — po9$Maion,  Under  the  Uwsof  tUsTeiri- 
torj,  the  tranflfer  of  a  ditch  and  water  right  requirea  the  same  form  and 
solemnity  as  a  convejance  of  real  estate ;  but  an  interest  in  such  property 
can  lie  acquired  bj  appropriation. 

bcTRRFEOT  CONYBYANCK  OF  WATER  KiOHT  —  abandonment.  The  attempt  to 
convey  a  water  right  by  an  imperfect  deed  operates  as  an  abandonment  oi 
the  title  obtained  by  the  appropriation  thereof. 

Recapture  of  water  —  estoppel.  The  prior  appropriator  is  estopped  from 
asserting  a  claim  to  water  after  it  has  been  abandoned  by  him  and  recap- 
tured by  another. 

Action  bt  possessor  of  water  rioht.  A  party  who  is  in  the  possession  of 
a  ditch,  and  the  water  incident  thereto,  has  an  equitable  interest  therein, 
and  can  maintain  an  action  against  trespassers. 

Appeal  from  First  District^  Jefferson  County. 

•  Thb  judgment  in  this  action  was  rendered  by  Sebyib,  J.,  who 
tried  the  cause  without  a  jury.  The  opinion  refers  to  the  follow- 
ing sections  of  the  act  relating  to  "conveyances  of  realty." 
"  Every  conveyance  in  writing,  whereby  any  real  estate  is  con- 
veyed, or  may  be  aflfected,  shall  be  acknowledged  or  proved  and 
certified  in  the  manner  hereinafter  provided."  God.  Sts.  396,  § 
8.  ^  The  term  ^  real  estate,'  as  used  in  this  act,  shall  be  constrned 
as  co-extensive  in  meaning  with  lands,  tenements,  hereditaments, 
and  possessory  titles  to  public  lands  in  this  Territory."  Cod. 
Sts.  402,  §  34. 

S.  Orb  and  Tools  &  Toole,  for  appellant. 

This- is  an  equitable  action,  and  the  only  remedy  the  appellant 
has.    The  court  below  found  all  the  facts  for  appellant. 

The  deeds  and  delivery  of  possession  thereunder  by  the 
grantors  of  appellant  conveyed  a  sufficient  title,  as  against  said 
grantors,  to  enable  appellant  to  use  the  water  in  controversy. 
Bespondents,  to  avail  themselves  of  an  outstanding  title  in  a  third 
jjarty,  must  show  such  a  title  as  would  prevail  against  appellant 
The  court  below  put  too  much  stress  on  the  subject  of  original 
appropriation.  The  grantors  of  appellant  had  actual  possession  of 
the  water  and  ditch,  and  delivered  the  same  to  appellant.  Appe- 
lant has  a  title  by  the  abandonment  of  his  predecessors  and  his 
first  possession,  or  the  equitable  title  acquired  by  the  deeds, 
possession  thereunder. 
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Respondents  do  not  connect  themflelves  with  the  first  appro- 
priator  of  the  water,  and  mast  stand  or  fall  on  their  appropria- 
tion, and  their  rights  thereunder,  at  the  date  of  the  same.  Appel- 
lant's motion  for  a  decree  should  have  been  granted.  Yale  on 
Mining  Claims,  378-9, 102;  Ortman  v.  Dixon,  13  Gal.  33 ;  Mc- 
Donald V.  Bear  Bwer  <&  A.W.  <&  M.  Co.,  18  id.  220;  Table  M. 
T.  Co.  V.  Stranahan,  20  id.  198 ;  S.  C,  21  id.  548. 

6.  G.  Sthes  and  Chitmaseso  &  Chadwigk,  for  respondents. 

A  perpetual  injunction  will  not  be  granted,  unless  the  party 
applying  therefor  proves  his  legal  title  beyond  a  reasonable  doubt. 
2  Story's  Eq.,  §  925 ;  Pwrker  v.  Wmnvpiaeogee  C.  <&  W.  Co.,  2 
Black,  545.  Appellant  must  go  into  a  court  of  law  and  establish 
his  legal  right  before  he  can  procure  an  injunction,  Irwin  v. 
Dixion,  9  How.  28 ;  Mis9.  cfe  Mo.  R.  Co.  v.  Ward,  2  Black,  496. 

Appellant  was  not  prior  appropriator,  and  failed  to  show  a 
sufficient  conveyance  from  the  prior  appropriator.  The  right  to 
water  is  real  estate,  and  a  deed  thereof  must  be  duly  acknowl- 
edged, according  to  the  Territorial  statute.  Ood.  Sts.  396,  §§  1^ 
3,  34,  35;  Angell  on  Watercourses,  168,  172;  2  Black.  Com. 
17 ;  Yale  on  Mining  Olauns,  112, 114,  204,  216, 262, 379 ;  Am&ri^ 
can  Co.  V.  Bradford,  27  Oal.  360 ;  Union  W.  Co.  v.  Ora^,  "26 
id.  509.  ^ 

Bespondents  showed  a  title  by  appropriation,  and  appellant 
showed  no  title  in  parties  under  whom  he  claims.  .  Bespondents 
had  possession  when  suit  was  commenced,  and  appellant  must 
recover  on  the  strength  of  his  own  and  a  better  title.  SanjoxhurBt 
V.  Lander,  28  Cal.  332. 

The  CaUf omia  decisions  cited  by  appellant  are  not  applicable. 
They  were  made  in  California,  under  a  law  allowing  running 
claims  and  water  rights  to  be  transferred  by  delivery  of  posses- 
sion, before  the  act  of  1860.  Patterson  v.  Keystone  M.  Co.,  30 
Cal.  360 ;  OoUer  v.  FeU,  id.  481. 

No  adverse  possession  was  shown  by  appellant.  Copper  H.  M. 
Co.  V.  Spencer,  25  Cal.  18. 

8.  Orb  and  Toolb  &  Toole,  for  appellant,  in  reply. 

The  right  to  water  may  be  lost  by  abandonment.    Such  right 
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may  be  proved  by  parol  and  rests,  as  between  contestants,  upon 
priority  of  possession.  There  are  no  facts  to  be  settled  by  a 
trial  at  law.  The  court  below  found  them.  No  stranger  can 
deprive  appellant  of  his  rights,  for  want  of  proper  title.  Appd- 
]ant's  possession  is  good.  Hill,  on  Inj.  9,  283 ;  Browne  on  Frauds, 
§§  135,  138,  467,  468,  131. 

The  water  is  but  an  incident  to  the  ditches  of  appellant,  the 
title  to  which  is  not  disputed.  Appellant  recaptured  the  water 
by  liis  ditch,  after  his  grantors  abandoned  it,  and  was  as  much  an 
original  appropriator  as  if  he  had  dug  the  ditch. 

Servis,  J.  The  plaintiff  appeals  to  this  court  from  the  judg- 
ment of  the  court  below,  refusing  a  perpetual  injunction. 

The  plaintiff  and  defendants  both  owned  valuable  mining 
ground,  below  Indian  creek,  in  Jefferson  county,  Montana  Terri- 
tory, and  owhed  ditches  conveying  the  waters  therefrom  to  said 
mining  ground.  The  plaintiff's  ditches  were  known  as  the  "  Free- 
man ditch  "  and  the  "  Cedar  gulch  ditch."  The  defendants'  was 
known  as  the  "  Tieleke  ditch."  Both  claimed  prior  right  to  the 
waters  of  said  creek.  The  findings  of  the  court  below  sufficiently 
£tate  the  facts,  which  findings  are  as  follows : 

-*'  First.  The  Freeman  ditch  was  constructed  in  1866,  and  diverted 
and  appropriated  100  inches  of  tlie  waters  of  Indian  creek  in 
that  year. 

Second.  The  Cedar  gulch  ditch  was  constructed  in  the  year  1867, 
and  diverted  and  appropriated  150  inches  of  water  from  said  In- 
dian creek  in  that  year. 

Third.  That  the  Tieleke  ditch  was  constructed  by  defendants 
in  the  year  1868,  as  original  appropriators,  and  diverted  and  ap- 
propriated 500  inches  of  water  from  said  Indian  creek  in  that 
year. 

Fourth.  That  both  of  said  first-mentioned  ditches  were  con- 
structed by  various  persons  other  than  the  plaintiff  or  his  imme- 
diate grantors,  prior  to  the  construction  of  the  said  Tieleke  ditch, 
whereby  the  defendants  sought  to  and  did  take  the  waters  from 
said  Indian  creek  against  the  will  of  the  plaintiff  after  his  pur- 
fliase  of  the  first-named  ditches. 

Fifth.  That  the  plaintiff  and  defendants  respectively  own  valu- 
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able  mines  of  gold,  upon  which  thej  desire  to  use  said  water ; 
aad  the  said  mines  and  ditches  are  comparatiyely  worthless  with* 
out  the  use  of  said  water. 

^^  Sixth.  That  the  water  <^  said  Indian  creek,  during  a  good 
portion  of  the  mining  season,  does  not  exceed  150  indies,  and 
during  some  portions  of  the  mining  season  does  not  exceed  250 
inches  of  water ;  and  that  the  respective  claims  of  the  parties  are 
hostile,  and,  for  a  great  portion  of  the  mining  season,  one  must 
give  way  to  the  other. 

'^  Seventh.  That  the  various  persona  constructing  the  Cedar  gulch 
ditch  and  the  Freeman  ditch,  by  certain  unsealed  and  unacknowl- 
edged paper  writings,  purported  to  convey  their  respective  inter- 
ests therein  to  certain  persons  other  than  the  plaintiffs  grantors, 
but  who,  thereafter,  and  in  like  manner,  by  like  paper  writings, 
transferred  the  same  to  plaintifPs  grantors,  who  took  possession 
thereunder  (and  not  by  appropriation)  prior  to  the  appropriation 
and  construction  of  the  Tieleke  ditch,  who  thereafter  conveyed 
the  same  to  plaintiff. 

«  Eighth.  That  one  Freeman  (to  whom  a  part  of  the  same  had 
been  so  conveyed),  in  the  year  1870,  by  deed  duly  executed, 
acknowledged  and  delivered,  conveyed  all  his  interest  in  said 
ditches  to  the  plaintiff ;  and  that  Wilcox  and  Doughty  (to  whom 
the  balance  had  been  so  conveyed),  on  the  6th  day  of  September, 
1870,  by  deed,  conveyed  all  their  interest  in  said  ditches  and 
water  to  said  plaintiff,  which  deeds  were,  in  aU  respects,  in  due 
form  of  law,  except  the  acknowledgment  thereof  by  Wilcox, 
which  was  done  before  a  deputy  county  clerk  of  Montana  Territory. 

^'  Ninth.  That  the  words  ^^  dump  ground,"  as  appears  in  the  deed 
from  said  Wilcox  and  Doughty,  were,  by  the  consent  of  one  of 
the  grantors  thereof,  inserted  therein  after  the  delivery  and  record- 
ing of  the  same. 

^^  Tenth.  That  the  respective  parties,  up  to  the  year  1870,  mutu- 
ally divided  the  waters  of  said  Indian  creek,  and  for  the  latter  part 
of  the  year  1870,  defendants,  by  compromise  with  Wilcox  and 
Doughty,  used  all  the  waters  of  said  Cedar  guleh  ditch." 

The  plaintiff  insists  that,  under  the  facts,  as  found  by  the  courts 
thene  is  shown  to  exist  at  least  such  an  equitable  title  to  the  prop- 
erty in  question  as  to  entitle  him  to  the  relief  demanded. 
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The  defendants  infiist,  that  before  relief  can  be  had  tinder  the 
claim  made  by  plaintiff,  he  must  resort  to  an  action  at  law  to 
settle  the  legal  title  to  the  property  in  question.  That,  by  the 
law  of  this  Territory,  snch  property  is  declared  to  be  real  estate, 
requiring,  for  a  conveyance  thereof,  the  same  form  and  solemnity 
as  of  real  estate  in  fee  simple ;  that  no  snch  conveyance  is  shown 
to  have  been  made  to  the  plaintiff's  grantors ;  and  that,  therefore, 
their  appropriation  of  the  waters  of  Indian  creek  is  superior  to 
plaintiff's. 

Upon  a  review  of  the  authorities,  we  are  satisfied  that  chancery 
is  a  well*defined  remedy  for  relief  in  an  action  in  the  nature  of 
a  nuisance,  of  which  this  clearly  partakes,  without  resort  to  an 
action  at  law.  In  fact,  equity  seems  to  be  the  only  appropriate 
remedv  to  aflbrd  relief  in  cases  like  the  one  under  consideration. 

As  to  the  character  of  the  property  or  right  in  dispute,  it  is 
true,  under  our  law,  it  is  such  a  species  of  realty  as  to  require  for 
its  transfer  the  same  form  and  solemnity  as  the  conveyance  of 
any  other  real  estate.  Cod.  Sts.  396,  §  3 ;  402,  §  34.  Yet  we 
can  readily  see  how  a/n,  estate  or  an  vnterest  in  such  kind  of  prop- 
erty can  be  acquired  without  such  formality  of  conveyance. 

Under  the  law  of  congress^  a  gram;t  of  the  kind  of  property  in 
question  v&^e^mrved  by  the  act  of  appropriation.  This  may  be 
lost  by  surrender  or  abandonment. 

The  conveyance  or  transfers  of  the  property  to  plaintafi'a 
grantors  alone  was  not  sufiKcient  under  our  statute  to  convey  the 
property  to  them ;  but  the  attempt  so  to  do  by  imperfect  convey- 
ances, if  it  did  not  operate  as  an  absolute  or  equitable  conveyance, 
clearly  operated  as  a  surrender  or  an  abandonment  of  their  right, 
titie  and  xntereet  acquired  by  appropriation,  which  was  the  dig- 
ging of  the  ditches  in  question.  The  tiUe  to  these  ditches  is  not 
controverted  by  the  defendants,  but  only  the  waters  of  Indian 
creek  carried  through  them.  The  water,  is  but  an  incident  to 
the  ditches,  and  the  right  acquired  to  use  it  may  be  lost,  by  aban- 
donment, and  when  so  lost,  it  becomes  {ptMici  jvria)  pnblie 
property  again,  and  subject  to  be  iwaptured,  and  when  so  recap- 
tured, the  original  appropriators  are  estopped  from  reasserting 
their  claim  to  it ;  and  if  they  are  estopped,  wherein  can  a  strangei 
assert  or  claim  any  right  to  such  property  f 
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The  defendants  in  no  manner  connect  themBelves  with  the- 
plaintifTs  titLe,  unless  it  be  their  claim  of  prior  appropriation,, 
which  is  simply  possession,  the  priority  of  which  necessarily  de- 
termines the  question  under  consideration. 

The  pleadings  and  findings  of  tiie  court  establish  the  fact  that 
plaintiff's  grantors  had  obtained  actual  and  rightful  possession  of 
the  property  in  question,  prior  to  the  construction  of  ithe  Tieleke 
ditch  by  defendants,  and  that  they  continuously  retained  such 
possession  until  they  conveyed  the  same  to  plaintiff,  who,  in  like 
manner,  continued  the  possession  thereof  uatil  interfered  with  by 
the  defendants. 

If  the  conyeyances  to  plaintiffs  grantors  did  not  in  fact  trans- 
fer such  an  interest  as  entitied  them  to.  all  the  rights  of  their 
grantors,  then  the  right  was  abandoned,  and  the  possession  thereof 
taken  by  plaintiff's  grantors  was  as  much  an  original  appropria- 
tion of  the  waters  of  Indian  creek  as  if  they  had  originally  con- 
structed the  first  ditdies  to  divert  the  same.  Such  possession,, 
even  if  it  did  not  determine  the  ovmershvp  under  the  act  of  con- 
gress of  March,  1866,  does  nevertheless  vest  in  the  plaintiff  such* 
an  equitable  interest  as  to  entitle  him  to  maintain  this  action. 

From  all  the  facts  and  circumstances,  we  cannot  refrain  from 
expressing  our  conviction,  that  the  defendants,  when  they  located- 
and  constructed  their  ditch,  did  it  with  reference  to,  and  with  full 
knowledge  of,  the  prior  rights  of  the  Freeman  and  Cedar  gulch 
ditches. 

We  are,  therefore,  of  the  opinion  that  the  court  below  erred  in 
refusing  to  decree  a  perpetual  injunction  against  the  defendants. 
The  judgment  of  the  court  below  is  therefore  reversed,  with  costs 
to  be  taxed  against  defendants. 

The  findings  of  the  court  below  beings  that  the  Freeman  ditch 
conveyed  100  inches  of  the  waters  of  said  Indian  creek,  and  that 
the  said  Oedar  gulch  ditch  conveyed  150  inches  of  the  waters  of 
said  CTeek,  the  injunction  should  therefore  be  so  far  made  per- 
petual in  favor  of  said  plaintiff  and  against  said  defendants,  and 
judgment  is  hereby  rendered  accordingly. 

Judgment  reversed^ 

Vol.  n.— 9 
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Deeb  Lodge  County,  appellant,  v.  Kohbb,  reBpondent 

Pbobatb  covRTS—JuriidieHon  defined  hy  Ugidature,  The  ninth  Beetion  cf 
the  Organic  Act  of  the  Territoiy  provides  that  ^  the  jariadietionof  *  *  * 
probate  courts  *  •  •  shall  be  limited  bj  law/'  and  thereby  confers 
npoD  the  legislative  assemblj  the  power  to  regulate  the  probate  jariBdic- 
tiou  of  the  probate  courts. 

Sams  —  eamiat  render  judgnumis  fer  wute.  The  probate  courts  can  make 
necessary  orders  for  the  settlement  of  the  estates  of  deceased  persons,  bat 
cannot  render  judgments  against  administrators  for  receiving  moneys 
belonging  to  estates  and  failing  to  account  therefor. 

;Same  — jurisdiction  is  not  limited  by  amount  inwlved.  The  second  section  of 
the  amendment  to  the  Organic  Act,  approved  March  S*  1867,  provides  that 
the  probate  courts,  "in  addition  to  their  probate  jurisdiction,  are  herebj 
authorised  to  hear  and  determine  civil  causes  wherein  the  damage  or 
debt  claimed  does  not  exceed  $500,"  and  certain  "  criminal  cases."  Hdd, 
that  this  section  does  not  affect  the  probate  jurisdiction  of  the  probate 
courts. 

^* Cinl action"  defined — trial — Judgment.  In  a  civil  action,  the  issues  are 
formed  by  the  averments  of  the  complaint  and  denials  of  the  answer  or 
replication  to  new  matter ;  and  the  trial  of  these  issues  takes  place  by 
the  introduction  of  legal  evidence  to  support  the  allegations  of  the  plesd 
ings,  and  the  judgment  is  conclusive  upon  the  rights  of  the  parties. 

■^KUXr—^oceedings  in  probate  eourte.  Proceedings  charging  an  administrator 
with  the  commission  of  waste  are  not  dvU  actions  within  the  meaning  of 
said  Organic  Act. 

AppecU  from  probate  court  proceedings.  An  appeal  is  not  allowed  from  the 
summary  proceedings  of  the  probate  courts  in  determining  duagm  of 
waste  against  administrators. 

Appeal  from  Second  District^  Deer  Lodge  Gotmty. 

KoHBs  was  the  administrator  of  thet  estate  of  Frederidkson,  de> 
-ceased.  The  Board  of  County  Commissioners  of  Deer  Lodge 
County  commenced  this  action  in  behalf  of  the  county,  which 
was  a  creditor  of  the  estate.  The  probate  court  entered  judg- 
ment in  favor  of  Kohrs,  January  25,  1878.  An  appeal  was  then 
-taken  to  the  district  court  and  dismissed  by  the  court,  Enowlbs, 
J.y  upon  the  motion  of  Kohrs. 

J.  C.  KoBiNsoN,  District  Attorney,  Second  District,  and  Chu 
:MASEBO  &  Chabwick,  for  appellant. 

The  Organic  Act  and  amendment  thereto  give  probate  conr(9 
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entire  jurisdiction  of  the  acts  of  adtnimstrators  in  taking  charge 
of  estates  of  deceased  persons.  These  are  the  only  conns  that 
can  call  administrators  to  account  for  malfeasance  in  the  perform- 
ance of  their  dnties.  Creditors  can  apply  for  an  inquiry,  if  ad- 
ministrator has  not  made  just  accounts,  and  probate  courts  can 
direct  issues  to  be  tried  thereon.     Cod:  Sts.  365,  §§  272,  274. 

The  district  court  had  jurisdiction  of  this  t^ase.  The  probate 
court  could  act  and  decide  the  questions  of  waste  and  the  amount 
thereof.  An  action  could  be  brought,  based  on  such  findings  of 
waste,  in  some  court  having  jurisdiction  to  render  judgment  for 
the  amount  so  found.  Congress  intended  that  probate  courts 
ehould  render  judgment  for  the  amount  of  such  waste. 

The  second  section  of  the  amendment  to  the  Organic  Act  ex 
tended  the  power  of  probate  courts.  "  In  addition  to  their  pro- 
bate jurisdiction,"  is  the  language  used.  The  limitation  of  the 
jurisdiction  to  $500  applies  to  what  are  legitimate  civil  cases. 
Unless  probate  courts  can  render  judgments  in  matters  belonging 
to  their  probate  jurisdiction,  no  proper  or  effectual  administration 
of  estates  can  be  had. 

Shaep  &  Napton,  for  respondent. 

The  probate  court  did  not  have  jurisdiction  of  this  action. 
Amendment  to  Organic  Act,  §  2 ;  Civ.  Pr.  Act,  §  628 ;  Burrill  and 
Bouv.  Diet.,  "  Probate." 

Wade,  C.  J.  The  only  question  involved  in  this  case  relates  to 
the  jurisdiction  of  the  probate  court.  This  action  was  commenced 
in  the  probate  court  of  Deer  Lodge  county,  and  from  thence  ap 
pealed  to  the  district  court,  wherein  it  was  decided  that  the  pro- 
bate court  had  no  jurisdiction  in  the  case,  and  from  this  decision 
appeal  was  taken  to  this  court. 

The  complaint  charges  that  the  administrator  committed  waste 
in  this,  that  he  converted  to  his  own  use  about  $1,800  worth  of 
the  property  of  the  estate,  and  £uled  to  account  for  the  same  tc 
the  estate  or  to  the  creditors  thereof,  of  whom  this  plaintiff  is  one, 
and  asks  a  judgment  against  such  administrator  for  double  the 
amount  of  the  property  thus  wasted,  in  pursuance  of  a  provision 
of  the  statute. 
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It  is  claimed  that  this  proceeding  Ib  a  civil  action,  and  that,  by 
virtue  of  section  2  of  the  amendment  to  the  Organic  Act,  wherein 
it  is  provided  that  probate  courts,  in  addition  to  their  probate 
jurisdiction,  shall  have  authority  to  hear  and  determine  dvil 
causes,  wherein  the  debt  or  demand  claimed  does  not  exceed  $500^ 
necessarily  excludes  the  jurisdiction  of  the  probate  court  to  hear 
the  matters  herein  involved,  for  the  reason  that  more  than  $500 
are  in  dispute. 

To  decide  this  case  properly  it  will  be  necessary  to  detenmne 
what  is  meant  by  the  term  "  probate  jurisdiction,"  as  used  in  the 
Organic  Act. 

The  Organic  Act  provides  (section  9)  that  the  jurisdiction  of 
the  probate  courts  shall  be  limited  by  law. 

This  section,  therefore,  confers  upon  the  legislature  authority 
to  define  the  probate  jurisdiction  of  this  court,  and,  in  j)ur6uanc& 
of  this  authority,  the  legislature  has  bestowed  upon  such  courts 
jurisdiction  as  follows: 

Ciy.  Fr.  Act,  §  626.  "  There  shall  be  in  each  county  a  probate 
court,  with  the  jurisdiction  conferred  by  this  chapter." 

The  jurisdiction  conferred  by  the  chapter,  so  far  as  it  9&&i:^ 
this  case,  is  as  follows : 

Civ.  Pr.  Act,  §  627.  "  The  probate  court  shall  have  power  to 
open  and  receive  the  proof  of  last  wills  and  testaments,  and  to  admit 
them  to  probate ;  to  grant  letters  testamentary  of  administratioD 
and  of  guardianship,  and  to  revoke  the  same  for  cause  shown,, 
according  to  law;  to  compel  executors  and  administrators  and 
guardians  to  render  an  account  when  required,  or  at  the  period  by 
law  designated;  to  order  the  sale  of- property  of  estates,  or  be- 
longing to  minors ;•  to  order  the  payment  of  debts  due  by  estates; 
to  order  and  r^ulate  the  partitions  of  property  or  estates  of  de- 
ceased persons ;  to  compel  the  attendance  of  witnesses;  to  appoint 
appraisers  or  arbitrators;  to  compel  the  production  of  title 
deeds,  papers  or  other  property  of  an  estate  or  of  a  minor,  and 
to  make  such  other  orders  as  may  be  neoessary  and  proper, 
in  the  exerdse  of  the  jurisdiction  conferred  on  the  probate 
court." 

Here  is  the  jurisdiction  of  the  probate  courts^  as  it  relates  to 
iho  settlement  of  estates,  and  it  will  be  observed  that,  althoagb 
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the  coiut  can  nutke  all  the  necessary  orders  in  the  premises,  it 
<»nnot  render  jud^ents. 

By  virtne  of  this  section^  the  probate  court  is  clothed  with 
authority  to  appoint  administrators,  and,  therefore,  to  place  in 
their  hands  the  property  belonging  to  estates,  and  to  compel  a 
settlement  and  distribution  of  the  property.  And  by  appropriate 
legislation,  and  in  order  to  carry  out  and  to  exercise  the  jurisdic- 
tion conferred  by  the  foregoing  section,  the  probate  court  has 
authority  to  cause  an  administrator  to  file  an  inventory  of  the 
•estate ;  to  cite  such  administrator  to  render  an  account  at  any 
time ;  to  hear  exceptions  to  his  accounts ;  to  hear  charges  against 
him  or  other  persons  for  embezzling  the  property  of  the  estate, 
And  also  to  hear  charges  as  to  the  commission  of  waste  by  such 
administrator.  All  these  powers  and  this  authority  neceesarily 
grow  out  of  the  jurisdiction  conferred  by  section  627,  and  are 
purely  of  probate  jurisdiction,,  and  are  not  affected  by  the  $600 
limitation,  contained  in  section  2  of  the  amendment  to  Organic 
Act,  because  they  are  not  civil  actions.  All  this  authority  is 
necessary  to  properly  preserve  and  administer  an  estate.  But  it 
was  not  contemplated  by  the  l^islature  that  judgments  could  be 
rendered  against  an  administrator  in  any  of  these  cases,  for  the 
probate  court,  when  exercising  its  probate  jurisdiction  as  conferred 
by  section  627,  makes  orders  but  does  not  render  judgments. 
And  so  it  is,  if  the  accounts  of  an  administrator  show  a  deficiency, 
the  court  can  order  the  amount  due  from  the  administrator  to  be 
paid  to  the  persons  legally  entitied  to  receive  the  same,  and  if  the 
order  is  not  obeyed,  the  only  remedy  is  to  bring  a  civil  action  in 
s  court  of  competent  jurisdiction  for  a  judgment.  And  so  upon 
an  order  of  distribution  the  probate  court  cannot  enforce  the 
order,  but  if  the  distributive  share  is  not  paid  as  ordered,  the 
order  and  proceedings  of  the  probate  court  lay  the  foundation 
for  a  civil  action,  wherein  judgment  and  execution  can  be  had. 
Therefore  it  is  that  actions  to  compel  an  account  to  be  rendered, 
to  hear  exceptions  to  accounts,  for  embezzling  the  assets,  for 
waste  against  an  administrator,  or  for  the  distribution  of  an  estate^ 
«re  not  oivU  actionsy  but  are  proceedings^  and  come  within  the 
direct  line  of  probate  jurisdiction. 

The  case  before  us  was  for  waste,  that  is,  the  administrator  was 
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charged  with  receiving  about  $1,800  belonging  to  the  estate,  and 
failing  to  account  for  the  same.  There  is  no  doubt  but  that  the 
probate  court  liad  authority  to  inquire,  in  a  summary  manner,  as 
to  the  facts  charged,  and  to  make  an  order  thereon,  but  not  to 
render  a  judgment,  because  the  mode  of  trial  is  not  such  as  wonid 
support  and  make  valid  any  judgment  that  might  be  rendered. 
That  this  is  the  meaning  of  the  statute  is  evident.  Section  274 
of  the  act  concerning  administrators  and  executors,  provides, 
'^  Upon  such  application  (an  application  chai^ng  the  administra- 
tor with  waste)  the  court  shall  direct  an  issue  to  be  made  up, 
whether  there  be  waste  or  not,  which  shcM  be  tried  as  demands 
agaijist  the  estate^ 

How  are  demands  against  the  estate  to  be  tried?  The  same 
act,  section  201,  answers  this  question :  ^^  The  probate  court  shall 
hear  and  determine  all  demands  in  a  sunamaiy  way  without  the 
form  of  pleading,  and  shall  take  the  evidence  of  competent  wit- 
nesses, or  other  legal  evidence." 

Then,  if  the  administrator  is  charged  with  the  commissiou  of 
waste,  the  matter  is  to  be  tried  as  demands  against  the  estate  are 
tried,  that  is  in  a  summary  way,  without  the  form  of  pleading. 
The  statute,  both  as  to  demands  against  the  estate  and  as  to  waste, 
provides  for  the  rendition  of  a  judgment.  But  can  a  judgment 
be  rendered  in  this  summary  manner  without  a  legal,  formal 
trial  ?  Can  a  judgment  be  rendered  without  pleadings,  and  with- 
out the  legal  formation  of  an  issue?  What  would  such  a  triat 
determine,  and  could  it  be  plead  in  bar  \  A  bar  to  what  ?  There 
is  nothing  to  show  upon  what  the  judgment  was  founded,  and 
nothing  by  which  any  one  oould  be  informed  as  to  what  was  tried 
and  determined  by  the  judgment.  The  whole  proceeding  would 
show  simply  a  judgment,  rendered  upon  an  undefined  issue,  with- 
out pleadings,  and  as  to  what  was  tried,  or  what  was  left  untried,  nc 
one  could  guess,  much  less  legally  determine.  Such  a  judgment, 
rendered  in  this  sununary  manner,  would  not  bar  a  civil  action  in 
a  court  of  competent  jurisdiction  upon  the  same  subject-matter, 
so  that  the  rendition  of  such  a  judgment  by  the  probate  court 
would  amount  simply  to  an  order,  and  this  is  what  was  eonteni 
plated  by  section  627,  wherein  jurisdiction  is  conferred. 

2.  What  is  a  dvil  action?     It  is  an  action  wherein  an  issiie  i& 
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presented  for  trial  formed  by  the  averments  of  the  complaint,  and 
the  denials  of  the  answer,  or  the  replication  to  new  matter,  and  the 
trial  takes  place  by  the  introduction  of  legal  evidence  to  support 
the  allegationa  of  the  pleadings,  and  a  judgment  in  such  an 
action  is  oondusive  upon  the  rights  of  the  parties,  and  could  be 
plead  in  bar.  But  an  action,  the  issues  to  which  are  made  up  in 
a  summary  way,  without  pleadings,  without  a  formal  issue,  with- 
out any  definite  means  of  knowing  what  is  to  be  tried,  an  unde- 
fined oral  arrangement,  a  sort  of  inquisition,  where  charges  are 
made  in  the  dark,  and  where  the  party  can  have  depositions  taken 
at  his  own  expense,  but  not  otherwise,  as  provided  in  section  202, 
even  if  testimotiy  should  be  thought  necessary  in  such  a  trials 
cannot  be  dignified  by  the  name  of  a  '^  civil  action,''  and  it  hardly 
reaches  the  dignitfr  of  a  ^^  proceeding." 

We  therefore  conclude  that  proceedings  to  establish  demands 
against  estates,  or  to  charge  an  administrator  with  waste,  are  not 
dvil  actions  within  the  meaning  of  the  Organic  Act,  and  are 
unaffected  by  the  $600  limitation  contained  in  the  amended  act. 

Upon  an  appeal  from  the  probate  court  to  the  district  court,  the 
case  shall  be  tried  in  the  district  court,  upon  the  pleadings  tiled  in 
the  probate  court.  Thus  enacts  the  statute.  But,  where  there- 
are  no  pleadings  in  the  probate  court,  and  no  papers  of  any  kind, 
it  is  impossible  to  see  how  such  a  case  could  be  taken  to  the  dis- 
trict court  on  appeal.  Ko  action  in  the  district  court,  where  a 
judgment  can  be  asked  for  and  rendered,  should  be  tried  in  the 
absence  of  formal  pleadings,  wherein  a  distinct  issue  is  tendered. 

There  would  be  no  safety  in  rendering  judgments,  except  upon 
an  issue  joined,  for  otherwise  there  might  be  several  judgments 
rendered  for  the  same  cause  of  action.  The  statute  does  not  con- 
template an  appeal  &om  the  summary  informal  proceedings  before 
the  probate  court,  to  establish  a  demand  against  an  estate,  or  upon 
a  charge  of  waste,  against  an  administrator.  If  an  appeal  wa& 
taken,  and  the  case  reached  the  district  court,  how  could  it  be 
tried  there  2  There  would  be  no  pleadings,  and  no  papers.  The 
transcript  on  appeal  would  simply  show  the  rendition  of  a  judg- 
ment. Shall  the  district  court  go  through  the  same  performance 
of  trying  a  case  without  complaint,  answer  or  replication,  and  per- 
mit either  party  to  produce  evidence,  if  he  will  pay  for  it^  deny- 
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ing  him  the  process  of  the  court  to  bring  in  witnesses,  to  try  aii 
undefined,  mysterious  issue,  which,  when  tried,  leaves  no  traces 
behind  it,  to  show  what  controversy  the  judgment  determined  ? 
Such  a  thing  could  not  have  been  contemplated  by  the  legis* 
lature. 

In  the  case  at  bar,  there  were  formal  pleadings  presenting 
an  issue,  but  they  were  filed  in  the  case  without  authority  of  law, 
for  the  statute  in  a  case  of  this  kind  directs  a  summary  trial  with- 
out pleadings. 

We,  therefore,  conclude  that  in  an  action  against  an  adminis- 
trator, charging  the  commission  of  waste,  the  action  is  not  a  civil 
^action,  but  a  proceeding  in  which  the  probate  court  can  make  an 
order ;  and  that,  if  it  is  desired  to  try  the  question  in  the  district 
court,  a  civil  action  might  be  commenced  there  in  the  first 
instance,  or  after  the  findings  of  the  probate  court,  making  such 
findings  the  basis  and  foundation  of  the  action. 

The  judgment  of  the  court  below  dismissing  the  appeal  from 
ihe  probate  court  is  affiimed. 

Jiidffm&nt  qfirmecL 


MoEiEBNAN,  appellant,  v.  Kmo,  respondent 

^Afpbabahcb  bt  DEinmRBB.  This  action  wm  oommenoed  in  the  disfeilet 
ooort  of  the  Territoij,  and  the  respondents  filed  a  general  demnrrer  to  the 
complaint  of  the  appellant.  ffeld,thtit  the  court  thereby aoqaired  Juriii. 
diction  of  the  parties. 

'JuBiBDicnoN  07  BANKRUFTOT  SCATTERS.  The  act  of  congress,  establishing  a 
uniform  system  of  bankruptcy  throughout  the  United  States,  approTed 
March  2, 1867»  does  not  confer  upon  the  district  and  circuit  courts  of  the 
United  States  exclusive  jurisdiction  in  aU  proceedings  in  bankruptcy. 

flAMB — 9uU  by  €Mign6e,  The  district  courts  of  the  Territory  have  jurisdiction 
to  hear  and  determine  actions  brought  by  the  assignee  of  a  bankrupt  to 
recover  the  possession  or  value  of  property,  from  one  who  haa  received 
the  same  in  vioXatioii  of  said  act. 

Appeal  from  Third  IHefriciy  Lewia  and  darks  Oowitsy. 

Wabb,  Z^  sustained  the  demurrer  of  King  et  cd.  to  the 
complaint 
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W.  F.  Sandxbs,  for  appellant. 
No  brief  on  file. 

■ 

Chvicasbbo  &  Chadwiok,  for  respondents. 

The  conrt  below  did  not  have  jorisdiction  of  this  case. 

The  district  courts  of  the  United  States  ar^  constituted  courts 
of  bankruptcy^  and  hare  exclusive  jurisdiction  of  proceedings  in 
bankruptcy.  TJ.  S.  Bankrupt  Act,  §  1.  The  supreme  courts  of 
Territories  have  had  the  same  jurisdiction  conferred  upon  them. 
Bankrupt  Act,  §  49. 

The  rights  of  appellant,  as  assignee  of  the  bankrupt,  are  derived 
from  the  same  act,  §  14 ;  Bump's  Bank.  (5th  ed.),  323-4,  and  cases- 
there  cited.  This  case  arises  under  the  act,  and  must  be  deter- 
mined in  the  court  therein  named.  This  action  was  commenced 
in  the  supreme  court  before  the  act  was  passed  which  confers 
jurisdiction  upon  the  district  court.  Ko  retroactive  eSect  was 
given  to  the  amendment,  and  the  case  could  not  be  changed  from 
one  court  to  the  other,  a  new  tribunal.  The  supreme  court  did 
not  lose  jurisdiction. 

This  is  not  a  mere  civil  remedy,  which  is  sought  to  be  enforced 
against  respondents,  but  a  penalty  for  receiving  payment  of  a. 
just  debt  due  them  from  a  bankrupt  within  six  montlis  from  the 
filing  of  the  petition  for  the  adjadication  of  bankruptcy.  Great 
force  should  be  given  to  the  objection  that  the  amendment  is  not 
only  retrospective  but  ex  post  facto.  The  constitutional  pro- 
vision in  regard  to  ex  post  facto  laws  is  applicable  to  this  case. 

KisrowLES,  J.  The  point  presented  to  the  court  for  detennin- 
ation  in  this  action  is  the  jurisdiction  of  the  district  courts  of  this 
Territory  to  hear  and  determine  actions  brought  by  an  assignee 
in  bankruptcy  to  recover  the  value  of  goods,  which  were  trans- 
ferred, and  for  money  which  had  been  paid  to  respondents  in 
violation  of  the  provisions  of  the  35th  section  of  the  bankrupt 
act  of  the  United  States,  approved  March  2, 1867. 

The  complaint  sets  forth  facts  which  show  that  one  Cuthbert. 
had  been  adjudged  a  bankrupt,  that  the  appellant  had  been  ap 
pointed  assignee  of  his  estate,  and  had  qualified  as  such,  and 
rliat  the  register  in  bankruptcy  had  duly  conveyed  to  liim  the 
Vol.  II.  — 10. 
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estate  of  the  said  bankrupt ;  that  goods,  specified  in  the  com- 
plaint, to  the  amount  of  over  $5,000,  had  been  transferred  to 
the  respondents  and  a  payment  of  some  $790  paid  to  them,  and 
that  both  this  transfer  and  payment  had  been  made  in  violation 
•of  the  provisions  of  section  35  of  the  said  bankrupt  act 

To  this  complaint  the  defendants  interposed  their  demurrer, 
:spocif jing,  as  their  first  ground  thereof,  that  the  court  had  no 
jurisdiction  of  the  subject-matter,  or  of  the  defendants  therein 
sued.     Two  other  grounds  of  demurrer  were  specified,  but  these 
I  will  not  consider,  because  they  were  not  presented  to  the  court 
•either  in  the  argument  of  the  attorneys  or  in  their  briefs.    The 
ground  that  the  court  had  no  jurisdiction  of  the  parties  cannot 
be  well  taken.     Their  general  appearance  in  the  action  would 
give  the  court  that,  and  there  is  nothing  in  the  record  presented 
to  this  court  to  show  that  the  court  l>elow  had  not  acquired  juris- 
diction otherwise.     The  district  courts  of  this  Territory  possess 
^neral,  original  jurisdiction,  and  all  the  presumptions  are  in  &vor 
of  the  regularity  of  their  proceedings.     As  to  the  other  point, 
that  the  district  court  did  not  have  jurisdiction  of  the  subject- 
matter  of  the  action,  there  may,  perhaps,  be  more  diflSculty.    The 
plaintiff  is  an  assignee  in  bankruptcy,  and  receives  his  authority 
to  act  in  any  matter  in  reference  to  the  trust  reposed  in  him  by 
virtue  of  the  said  bankrupt  act.     He  receives,  as  assignee,  the 
right  to  the  possession  of  the  bankrupt's  estate  by  virtue  of  the 
conveyance  made  to  him  in  accordance  with  the  provisions  of 
section  14  of  said  act.    Section  35  does  not  vest  in  the  assignee 
the  title  or  the  right  to  the  possession  of  any  of  the  bankrupt's 
effects,  but  the  said  conveyance  is  provided  for  in  section  14. 

The  rule  established  by  section  35,  prohibiting  the  sale  and 
transfer  of  the  property  of  the  bankrupt  under  certain  conditions, 
or  any  payment  to  be  made  by  him  under  the  conditions  pre- 
scribed, is  of  the  same  character  as  the  statute  of  frauds.  Both 
statutes  make  void  contracts  made  under  certain  conditions.  It 
seems  to  be  conceded  by  the  attorneys  for  the  respondents  that 
an  assignee  in  bankruptcy  can  maintain  a  suit  in  a  State  or  Terri- 
torial court  for  any  property  conveyed  to  him  by  the  register 
save  property  that  had  been  transferred  in  violation  of  the  pro- 
visions of  section  86.    Why  this  property  should  be  vested  with 
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taxy  different  character  by  virtue  of  that  eection,  I  am  unable  to 
perceive.  It  may  be  that  the  district  and  circuit  courts  of  the 
United  States  have  jurisdiction  to  hear  and  determine  this  cause. 
JBut  does  that  preclude  a  State  or  Territorial  court  from  having 
jurisdiction  of  it !  The  grant  of  jurisdiction  to  the  circuit  and 
-district  courts  of  the  United  States  to  hear  and  determine  suits  at 
law  or  in  equity^  where  there  is  a  dispute  as  to  title  to  property,  is 
made  in  the  third  clause  of  section  2  of  the  bankrupt  act.  This 
is  an  action  at  law  of  that  character.  The  first  section,  it  has 
been  decided,  does  not  grant  such  jurisdiction.  Bump's  Bank- 
ruptcy, 270,  271. 

It  has  been  repeatedly  held  that  State  courts,  in  the  exercise  of 
their  ordinary  original  jurisdiction,  may  take  cognizance  of  causes 
iunsing  under  the  laws  and  constitution  of  the  United  States,  un- 
less the  jurisdiction  thereof  has  been  exclusively  vested  in  the 
United  States  courts.  This  jurisdiction  of  the  State  courts  has 
been  termed  concurrent  with  the  Federal  courts.  1  Kent's  Com. 
426-434 ;  Teal  v.  Feltan,  1  N.  Y.  587. 

The  question  is  now  presented,  does  the  bankrupt  act  vest  the 
jurisdiction  to  hear  and  determine  a  suit,  instituted  by  an  assignee 
in  bankruptcy  to  recover  the  possession  or  value  of  property  from 
a  party  who  had  received  it  in  violation  of  the  provisions  of  the 
4Uiid  section  35  of  the  bankrupt  act,  exclusively  in  the  Federal 
<^urts  ?  Section  35  provides  that  the  assignee  may  recover  the 
3>roperty  or  the  value  of  it,  which  had  been  conveyed  in  violation 
-of  the  provisions  of  that  section,  but  it  does  not  specify  in  what 
^court  actions  for  this  purpose  may  be  brought.  Nor  is  there  any 
•other  provision  of  this  act  which  provides  in  what  court  such 
actions  shall  be  instituted.  The  grant  of  jurisdiction  to  the  cir« 
-cuit  and  district  courts  does  not  of  itself  give  exclusive  jurisdic- 
tion. 

The  district  and  circuit  courts  have  jurisdiction  to  hear  causes 
-where  persons  are  residents  of  different  States.  This,  howeveri 
does  not  preclude  a  resident  of  another  State  from  bringing  an 
action  in  a  State  court  where  the  defendant  resides. 

In  Bump's  Bankruptcy,  267,  I  find  the  following:  "An 
assignee,  under  the  bankrupt  law  of  tihe  United  States,  may  sue 
in  his  own  name  in  the  State  courts  to  enforce  the  rights  vested 
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in  him  by  the  assignment  in  bankruptcy,  and  the  oooits  of  the 
United  States  have  not  exclusive  jurisdiction  of  such  actions." 

Upon  principle,  it  could  not  well  be  otherwise  than  that  the  as- 
signee should  have  the  right  to  bring  such  action  in  any  court 
having  the  jurisdiction  to  hear  such  class  of  actions.*  The  provis- 
ion of  section  85  of  the  bankrupt  act  is  that  the  assignee  may 
bring  an  action  to  recover  the  possession  of  the  property  conveyed 
or  transferred  in  violation  of  its  provisions,  or  for  its  value ;  that 
is,  he  may  maintain  an  action  in  the  nature  of  ejectment,  replevin 
or  trover  for  it. 

Any  court  of  general  common-law  jurisdiction  would,  unless 
divested  of  it  by  some  statute,  have  jurisdiction  of  such  actions, 
and  the  power  to  hear  some  of  such  actions  might  be  conferred 
upon  courts  of  inferior  jurisdiction.  The  first  clause  of  section 
14  contains  this : 

'^  That  as  soon  as  said  assignee  is  appointed  and  qualified,  the 
judge  or,  where  there  is  no  opposing  interest,  the  register,  shall,, 
by  an  instrument  under  his  hand,  assign  and  convey  to  the  as- 
signee all  the  estate,  real  and  personal,  of  the  bankrupt,  with  all 
his  deeds,  books  and  papers  relating  thereto,  and  such  assignment 
shall  relate  back  to  the  commencement  of  said  proceedings  in 
bankruptcy^  and  t/iereupanj  by  operation  of  law,  the  title  to  aU 
9uch  property  and  estate,  both  real  and  personal,  shall  vest  in  said 
assiffneeJ^ 

As  we  have  seen  before,  the  property  of  the  bankrupt  specified 
in  section  35,  as  well  as  all  other  property  or  efiects  of  the  bank* 
rupt,  passes  to  the  assignee  by  virtue  of  the  above  specified  con- 
veyance. And  the  law  which  authorizes  this  conveyance  and 
vests  this  title  in  the  assignee,  upon  this  subject,  is  the  paramount 
law  of  the  land.  Every  court  of  any  State  or  Territory  in  this 
Union,  in  the  administration  of  law,  is  bound  by  it.     An  assignee 

*NoTB.  — The  main  question  in  this  CMe  hae  been  oonildered by  mnoj oonrts, and  IIm 
doctrine  stated  in  the  opinion  has  been  sustained  by  the  weig^ht  of  authority  in  the  latest 
dedsions.  In  addition  to  the  cases  cited  in  Bump*s  Bankr.  (8th  ed.)  SM^  S9S,  see  Damb* 
mann  t.  White,  48  Cal.452 ;  OtU  v.  HcuOey,  118  Mass.  lOfi,  and  cases  there  cited  ;  BytUr  t. 
Oaff,  8  Col.  888,  affirmed  by  the  supreme  court  of  the  United  States,  91  S.  C.  681  ;  Good- 
rich ▼.  WOBon,  119 Mass.  489.  and  cases  there  cited  ;  Burbaiik  t.  BtgelaiD,  98  S.  C.  tSL  1a 
the  last  case  the  court  approTes  Eyater  v.  Gaff^  supra,  which  held  **  that  the  bankrupt  law 
has  not  deprived  the  State  courts  of  jurisdiction  over  suits  brought  to  decide  rights  of 
property  between  the  bankrupt  (or  his  assignee)  and  third  persons.'*— Bir. 
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<then  comes  into  a  State  or  Territorial  court  to  recover  t^e  posses- 
'Bion  of  property,  saying :  I  hare  the  title  to  the  same ;  the  defend* 
.ant  has  the  possession  thereof  and  refbses  to  deliver  the  same  to 
me,  thoagh  demand  thereof  has  been  made.  It  is  not  possible  that 
iihese  courts  can  say  to  the  assignee,  because  yon  received  your  title 
by  virtue  of  a  United  States  statute,  we  cannot  hear  your  cause. 
It  should  make  no  difference  from  whence,  his  title  comes.  If  he 
has  the  legal  title,  that  should  be  sufficient,  and,  as  we  have  seen, 
-these  courts  must  recognize  this  title.  The  title,  which  is  vested 
in  the  assignee  in  bankruptcy,  would  be  recognized  by  the  courts 
•of  England.  Mr.  Story,  in  the  Conflict  of  Laws,  says,  in  §  420 : 
'*'  It  is  obvious,  that  the  great  question  involved  in  this  case  was, 
whether  an  assignment,  under  ^a  foreign  bankrupt  law,  operates 
:as  a  transfer  of  personal  property  in  this  country.  It  matters  not 
in  respect  to  the  bankrupt  himself,  or  others  claiming  under  him, 
not  being  creditors  or  purchasers,  whether  it  operates  as  a  legal  or 
.as  an  equitable  transfer.  In  either  way,  it  will  divest  him  of  his 
ben^cial  interest.  Upon  this  point,  it  is  impossible  not  to  feel 
that  the  general  current  of  American  authority  is  in  perfect  coin- 
cidence with  that  of  England,  in  favor  of  the  title  of  the  assignees. 
In  most  of  the  oases  in  which  assignments  under  foreign  bankrupt 
laws  have  been  denied  to  give  a  title  against  attaching  creditors,  it 
has  been  distinctly  admitted  that  the  assignees  might  maintain  suits 
in  our  courts  under  such  assignments  for  the  property  of  the  bank- 
rupt. This  is  avowed  in  the  most  unequivocal  manner  in  the 
leading  cases  in  Pennsylvania  and  New  York,  already  cited,  and 
it  is  silently  admitted  in  those  in  Massachusetts.'' 

It  world  present  a  peculiar  incident  in  jurisprudence  if  it 
•should  be  held  that  an  assignee  in  bankruptcy  might  bring  a  suit 
in  the  courts  of  England  to  recover  the  possession  of  a  bankrupt's 
property,  and  yet  could  not  have  the  power  in  our  State  or  Terri- 
torial courts ;  or  if  it  should  be  held,  as  it  has  in  some  States 
-already  been  held,  as  we  have  seen,  that  an  assignee  in  bankruptcy 
in  England  could  sue  in  our  State  and  Territorial  courts,  but  that 
an  assignee  under  the  bankrupt  act  of  the  United  States  could 
not.  It  may  also  be  remarked  that  section  35,  being  in  the  nature 
•of  a  statute  of  frauds,  if  property  was  conveyed  in  this  country 
in  violation  of  its  provisions,  and  transferred  to  England,  the 
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oonrte  of  that  country  would  take  notice  of  it  as  being  the  law  of 
the  place  where  the  contract  was  made. 

For  these  reasons^  I  hold  that  an  assignee  may  bring  an  action 
in  our  Territorial  district  courts,  appealing  to  its  ordinary  juris- 
diction for  the  possession  of  property  conveyed  to  him,  and  that 
said  courts  will  have  jurisdiction  to  hear  and  determine  the  same. 
The  judgment  of  the  court  below  is  reversed. 

Jttdffment  reversed. 


Daniels,  appeUant,  v.  Andes  Insurance  Co.,  respondent. 

PlAADiKG  —  eompUUtU  upon  inaurariM  policy.  The  complaint  alleged  sub- 
Btantlallj  that  defendant  was  a  corporation ;  that  plaintiff  was  owner  of 
a  certain  building  and  goods  therein  of  the  value  of  $20,000 ;  that  defend- 
ant, for  a  valuable  consideration,  insured  plaintiff  against  loss  hj  fire,  and 
issued  its  policy,  a  copy  of  which  is  set  forth  in  complaint ;  that  thtfr 
building  and  goods  were  totally  destroyed  by  fire ;  that  plaintiff  furnished 
defendant  with  a  statement  and  proof  of  his  loss,  and  that  plaintiff  pex^ 
formed  all  the  conditions  of  the  policy,  upon  his  part.  Plaintiff  prayed 
for  $5,000,  the  amount  named  In  the  policy.  Held,  that  the  complaint  states- 
facts  sufficient  to  constitute  a  cause  of  action. 

Bamk  —  answer  to  eompUdnt  upon  insurance  poliep.    The  answer  to  the  said 
complaint  admitted  that  defendant  executed  the  policy  and  had  not  pidd 
the  sum  claimed ;  denied  that  plaintiff  owned  the  building  and  goods ; 
denied  that  the  '  loss  exceeded  $2,000 ;   denied  that  plaintiff  furnished 
proof  of  the  loss ;  denied  that  plaintiff  performed  the  conditions  of  the* 
policy,  and  alleged  that  one  Cutter  was  a  part  owner  of  the  property;  that 
plaintiff  made  false  and  fraudulent  statements  in  his  application  for  the  is- 
surance,  and  that  the  covenants  and  warranties  of  plaintiff  formed  a  part  of 
the  consideration  for  said  insurance.  Held,  that  the  answer  is  sufficient,  and 
puts  in  issue  the  material  facts  alleged  in  the  complaint.    HM  also,  that,, 
under  said  pleadings,  the  plaintiff  was  required  to  prove  the  performanoe- 
of  the  conditions  of  the  contract  upon  his  part. 

EviDBNOJB — insurance  policy — examination  of  plaintiff.  In  this  action  to 
recover  under  said  pleadings  upon  a  policy  of  insurance,  the  foUowin^ 
question  was  propounded  to  plaintiff,  upon  his  direct  examination :  "  State* 
whether  or  not  you  complied  substantially  with  the  conditions  of  the* 
policy  issued  to  you  by  the  Andes  Insurance  Company,  on  the  1st  of  April 
last?"  He  answered,  "  I  think  £  did;  I  did."  The  court  refused  to  aUow 
defendant  to  cross-examine  plaintiff  respecting  the  manner  in  which  he- 
performed  each  condition  of  said  policy.     HMt  that  the  question  was  too» 
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genond  and  leading,  and  that  the  onlj  answer  wonld  be  a  conclueion  oi 
law.  SM,  also,  that  the.ooart  should  have  permitted  said  cross-examin- 
ation of  plaintiff  by  defendant. 

PUBADiNe  UHDBA  ClYiL  PRACTICE  ACT.  The  ClTil  Practloe  Act  has  abolished 
the  role  of  the  common  law,  which  construed  a  pleading  against  the  pleader^ 
and  requires  parties  to  state  only  the  ultimate  facts  upon  which  they 
rely«  in  ordinary  and  concise  language,  and  without  repetition. 

DmrEOTiVE  flbadinqs  and  tbrdtct.  Defects  in  pleadings,  which  are  cureid 
by  the  Terdict,  cannot  be  taken  advantage  of  in  this  court. 

Casbb  cbiticised.  The  decisions  of  the  New  TorlL  courts  upon  the  practice- 
under  the  Code  of  that  State  are  conflicting,  and  entitled  to  slight  weight 
in  interpreting  the  CiTil  Practice  Act  of  this  Territory. 

BUUM  OF  BTATUTOBT  ooNBTBUCTiON.  CouTts  oonstruo  Statutes  and  ascertain 
the  intention  of  the  legislatire  assembly  by  considering  eYery  part  of  the 
act,  ita  subject-matter,  object  and  intent. 

Appeal  from  Third  DU^ricty  Lw)i9  and  Clarke  County. 

This  action  was  tried  by  a  jwry  that  returned  a  verdict  for 
Danielfi^  and  a  new  tri^l  was  granted  by  the  court,  Wade,  J. 
The  68th  section  of  the  CivH  Practice  Act,  which  is  referred  to 
in  the  opinion,  is  as  follows :  ^^  In  pleading  the  perf on^iance  of 
conditions  precedent  in  a  contract,  it  shall  not  be  necessary  to  state 
the  facts  showing  snch  performance ;  but  it  may  be  stated  gene* 
rally  that  the  party  duly  performed  all  the  conditions  on  his  part, 
and  if  such  allegation  be  controverted,  the  party  pleading  shall 
establish,  on  the  trial,  the  facts  showing  such  performance." 

Chukaskbo  &  Chadwigk,  for  appellant. 

The  insurance  policy  was  made  a  part  of  complaint  for  the  ben- 
efit of  respondent.  Appellant  stated,  generally,  that  he  had  duly 
performed  all  the  conditions  upon  his  part.  This  was  sufficient, 
without  stating  the  facta.    Civ.  Fr.  Act,  §  68. 

If  such  an  allegation  be  controverted^  the  party  pleading  must 
establish,  on  the  trial,  the  facta  showing  such  performance.  In 
what  manner  must  the  defendant  controvert  the  allegation  to  put 
the  plaintifi  upon  proof  of  specific  performance?  This  is  the 
only  question  that  appellant  presents. 

The  New  York  statute  is  like  our  own.  No  proof  can  be 
offered  of  facts  not  put  in  issue  by  the  pleadings.  All  special 
matter  of  defense  must  be  pleaded.  No  special  answer  has  been 
filed  in  this  action^  and  the  general  denial  of  the  performance  cf 
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the  conditions  of  the  insurance  policy  by  appellant  is  inBufficient 
iT.  T.  C.  Ins.  Co.  V.  iT.  P.  Ins.  Co.,  20  Barb.  473 ;  Com.  Dig., 
tit.  Pleader,  0,  81 ;  Marine  Ins.  Co.  ▼.  Hodgson,  6  CraDch,  206 ; 
Hotham  V.  East  I.  Co.,  1  Term,  638. 

The  denial  of  each  allegation  of  the  complaint  must  be  specific 
•Oiv,  Pr.  Act,  §  56.  Respondent  should  have  pointed  out  in  what 
particular  there  was  a  failure  upon  the  part  of  appellant  to  per 
form  the  conditions  of  the  insurance  policy. 

Every  material  allegation  of  the  complaint  that  is  not  contro^ 
verted  by  the  answer  shall  be  taken  as  true.  Civ,  Pr.  Act,  §  73. 
The  meaning  of  ^'  controverted"  is  the  same  in  both  sections  (68, 
73).  Under  the  old  practice  it  was  not  necessary  to  plead  in  a 
dedaration  each  condition  and  its  specific  performance.  Oar  stat- 
nte  requires  respondent  to  set  forth  et^h  breach  of  the  policy  tiiat 
it  relied  upon  as  a  defense.     Kespondent  has  not  done  this. 

« 

Toole  &  Tools,  for  respondent. 

The  representations  contained  in  the  application  for  the  insur- 
ance policy  are  conditions  precedent. 

Section  68  of  the  Civil  Practice  Act  admits  of  but  one  inte^ 
pretation.  1  Van  Santv.  PI.  196,  498,  499,  284^  237 ;  l^^oddari 
V.  Treadwdl  26  Cal.  305.  The  evidence  shows  that  appellant 
violated  the  conditions  of  his  insurance  policy,  in  respect  to  die 
quantity  of  coal-oil  and  gunpowder  kept  on  the  premises. 

Sebvis,  J.  The  appellant  sued  the  respondent  upon  a  policy 
of  insurance,  alleging  in  substance  that  the  defendant  was  a  oo^ 
poration  duly  organized  under  the  laws  of  the  State  of  Ohio; 
that  on  the  1st  day  of  April,  1872,  he  was  the  owner  of  a  certain 
frame  building,  situate  outside  the  garrison  at  Fort  Ellis,  in  the 
county  of  Gallatin  and  Territory  of  Montana,  containing  certain 
goods,  wares,  merchandise  and  personal  property,  all  of  the  value 
of  $20,000,  which  the  defendant,  in  consideration  of  the  stun  of 
$300,  insured  to  the  plaintiff  against  loss  or  damage  by  fire  or 
lightning,  and  issued  its  policy  of  insurance  accordingly,  ^ich 
policy  is  copied  into  plaintiflPs  complaint ;  that  on  the  3d  day  of 
April,  1872,  said  building  and  contents  were  totally  destroyed  b/ 
kfire ;  that  about  the  first  day  of  June  thereafter,  the  plaintiff  fo^ 
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niahed  the  defendant  with  a  statement  and  proof  of  his  said  loss, 
and  that  he  otherwise  performed  all  the  conditions  of  said  policy 
on  his  part,  and  prays  judgment  for  $5,000,  the  amount  named  in 
said  policy,  with  interest,  and  for  costs  of  sait 

To  this  ctmxplaint  the  defendant  demurred,  on  the  grounds  that 
the  same  did  not  state  sufficient  facts  to  constitute  a  cause  of 
action,  and  that  the  same  was  ambiguoos,  unintelligible  and  un- 
certain, which  demurrer  was  overruled  by  the  court,  to  which  the 
defendant  then  excepted,  and  then  filed  its  answer,  which  admitted 
the  execution  of  the  policy  and  the  non-payment  of  the  amount, 
ae  claimed,  and  denied  the  ownership,  by  plaintiff^  of  the  property 
inBiired ;  that  the  loss  amounted  to  the  sum  of  $30,000 ;  that 
plaintiff  furnished  proof  of  the  loss,  or  that  he  performed  or  com- 
plied with  the  conditions  of  the  policy  on  his  part,  and  averred 
that  one  W.  B.  Cutter  was  part  owner  of  the  property  in  <][ues- 
tion ;  that  the  loss  occasioned  by  said  fire  did  not  exceed  over 
$2,000 ;  that  plainti£E  made  false  and  fraudulent  statements  in  his 
application  for  said  insurance,  and  that  the  covenants  and  warran- 
ties of  the  plaintiff  formed  a  part  of  the  consideration  for  said 
insurance;  and  that,  by  reason  of  the  premises,  the  defendant  is 
not  liable  to  plaintiff  on  account  of  such  loss,  and  prays  judgment 
for  costs. 

Upon  this  state  of  the  pleadings  the  parties  proceeded  to  trial 
to  a  jury.  The  proceedings  and  evidence  bad  on  the  trial  are 
fully  set  out  in  the  record,  including  the  charge  of  the  court,  mo- 
tions for  nonsuit  and  bills  of  exceptions.  The  jury  returned  a 
verdict  for  {he  plaintiff  for  $5,158.8T,  upon  which  and  for  which 
the  court  rendered  judgment  for  the  plaintiff*,  and  thereupon  the 
defendant  filed  its  motion  for  a  n,ew  trial,  alleging  as  grounds 
therefor : 

First  Irregularity  in  the  proceedings  of  the  court,  its  orders 
«nd  abuse  of  discretion,  by  which  the  defendant  was  prevented 
from  having  a  fair  trial. 

Third.  Insufficiency  of  the  evidence  to  justify  the  verdict,  and 
that  the  verdict  was  contrary^  to  the  evidence. 

Fourth.  Errors  in  law  ooouning  at  the  trial,  and  excepted  to  by 
the  defendant. 

This  motion  for  a  new  trial  was  sustained  by  the  court,  and  a 
Vol.  n.— 11 
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new  trial  panted,  from  which  the  plaintiff  appeals  to  this  eonrt, 
and  here  seeks  a  reversal  of  the  same. 

The  record  in  this  case  discloses  not  only  a  closely  contested 
trial,  but  a  volominous  amount  of  evidence ;  and  if  this  court  waa 
required  to  review  it  all,  our  report  would  necessarily  be  of  greater 
length  than  that  of  the  trial  below.  But  the  presentation  of  the 
case  here,  and  the  conclusion  to  which  we  have  arrived,  somewhat 
relieves  us  from  so  arduous  a  task,  although  an  examination  of  the 
sufficiency  of  pleading  under  our  Oode  necessarily  extends  out 
report  of  the  case. 

The  only  question  presented  by  the  counsel  for  the  appellant, 
and  which  they  claim  is  decisive  of  the  correctness  of  the  order 
appealed  from,  is,  in  the  language  of  their  brief,  as  follows: 
^  The  question,  and  the  only  question,  we  present  for  the  decision 
of  this  court  is :  In  what  manner  must  the  allegations  of  the 
plaintiffs  complaint  be  controverted  by  the  defendant's  answ^  in 
order  to  put  the  plaintiff  upon  proof  of  specific  performance! 
And  upon  the  determination  of  this  one  question,  we  assume,  de- 
pends  the  correctness  of  the  ruling  of  the  court  below  in  granting 
a  new  trial." 

This  proposition  assumes,  that  if  the  answer  of  the  defendant 
was,  in  law,  sufficient  to  put  the  plaintiff  to  proof  of  the  specific 
performance  of  the  contract  on  his  part,  that  then  he  has  failed^ 
and  that  the  ruling  of  the  court  below  was  correct 

To  correctly  determine  this  question,  we  must  not  only  look  to 
the  pleading  alone,  but  to  the  law  regulating' the  same,  and  espe- 
cially to  that  of  our  Code.  The  object  of  all  pleadjpg  is,  to  aa- 
certain  the  subject  for  decision.  This  consists  in  making  each 
party  state  his  own  case^  and  colleeting  from  the  oppoaition  of 
their  statements  the  points  in  controversy. 

It  is  common,  to  all  systems  of  judicature,  to  require,  on  behalf 
of  each  oonten^ng  party,  before  the  decision  of  the  action,  a 
statement  of  his  case.  Out  of  the  mode  required  for  this  state- 
ment arise  the  rules  of  pleading.  These  rules  are  different  under 
various  systems  of  judicature.  The  principles  upon  which  they 
are  required  to  be  formed,  how  &r  they  affect  or  govern  the  sab^ 
sequent  proceedings  in  the  action,  and  the  construction  given  to 
them,  are  not  immntable  rules  of  jurispradeinee^  but  mere  mattera 
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ol  practice  under  each  code  of  lawfi^  and  must,  therefore,  eesen- 
tially  diflPer. 

The  Montana  Code,  while  it  could  not,  under  our  Organic  Act^ 
exclude  commonJaw  JnrisdioHonj  has,  aeeminglj,  not  merely 
modified  the  nUe8  of  pleading  at  common  law,  but  abandoned 
them,  and  gone  still  further,  and  by  the  47th  section  provided,  that 
—  "  All  the  forms  of  pleadings  in  civil  actions,  and  the  rules  by 
which  the  sufficiency  of  the  pleadings  shall  be  determined,  shall 
be  those  prescribed  in  this  act." 

The  principal  rules  prescribed  by  the  Code,  as  to  pleading,  are : 

1.  That  they  shall  be  in  ordinary  language. 

2.  That  they  shall  be  concise,  and  without  repetition. 

3.  That  they  shall  state  facts  which  constitute  the  cause  of 
action  or  defense. 

4.  As  to  form^  the  precise  nature  of  the  charge  or  defense  shall 
appear  from  the  allegations  in  the  pleadings. 

5.  As  to  the  mbstance^  facts  sufficient  to  constitute  a  cause  of 
action  or  defense  shall  be  stated. 

The  New  York  CJode  differs,  in  tltis  respect,  from  ours:  It 
omitted  to  as  expressly  abolish  the  common-law  rules  of  plead- 
ing ;  hence  the  conflicting  decisions  of  the  judges  of  that  State 
upon  the  subject  of  pleading,  some  of  which  have  been  referred 
to  as  authority  in  this  case.  Most  of  the  judges  of  that  State 
(not  unlike  many  other  good  lawyers)  undoubtedly  preferred  the 
common-law  rules  of  pleading,  were,  in  fact,  unwilling  to  depart 
from  them,  and  gratified  by  any  contumely  that  could  be  thrown 
upon  the  Code.  And  a  new  system,  under  the  moulding  influ- 
ences of  such  minds,  could  hardly  receive  a  judicious  or  even  fair 
interpretation.  Single  judges,  having  common  pleas  jurisdiction^ 
to  the  number  of  thirty  and  upward,  in  different  districts  of  the 
State,  commenced,  without  much  consultation,  deciding,  in  the 
hurry  of  circuit  duty,  and  xmder  the  baneful  influence  above  al- 
luded to,  upon  the  rules  of  pleading  under  their  Code,  which 
were  immediately  published  and  went  forth  to  the  world  as  au- 
thority. These  decisions  present  a  mass  of  crude  and  conflicting 
rulings,  and  are  entitled  to  but  little  confidence  at  this  day.  There 
are,  indeed^  as  many  systems  of  Code  pleading  reported  in  the 
State  of  New  York  as  there  are  circuits  therein  ;  therefore,  in 
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giving  construction  to  our  Code,  many  of  the  decisions  of  the 
New  I'ork  courts  must  be  rejected,  and  all  must  be  received  with 
great  caution.  And  we  must  not  forget  that  our  Code  is  to  be 
construed  and  carried  into  effect  according  to  its  own  terms,  and 
containing  within  itself  its  own  rules;  and  that  any  attempt  to 
engraft  the  technical  words,  verbal  criticisms,  certaintj  of  allega- 
tion, or  any  other  part  of  the  old  system  upon  ours,  can  only  be 
productive  of  confusion  and  mischief. 

It  is  true,  our  Code  manner  of  pleading  deprives  the  expert 
common4aw  lawyer  of  many  of  his  former  tactics  and  apparent 
legal  generalship,  and,  instead  of  ambuscades  and  surprises,  so 
keenly  relished  by  an  astute  and  sharp  practitioner,  he  must  now 
content  himself  to  see  the  Code  interpose  to  protect  suitors  against 
both  trivial  faults  and  subtlety  in  pleading,  and  permit  an  investi- 
gation into  the  merits  of  every  controversy  where  the  pleadings 
nnder  our  Code,  wherein  it  states  a  cause  of  action  or  defense  in 
ordinary  and  concise  language ;  and  the  rigorous  rule  of  the  old 
common  law,  which  construed  a  pleading  most  unfavorable  to  the 
party  pleading,  was  most  unquestionably  intended  to  be  abolished 
by  our  Code  commissioners,  for,  in  section  78,  they  expressly  pro- 
vide that,  ^  in  the  construction  of  a  pleading,  for  the  purpose  of 
determining  its  effects,  its  allegations  shall  be  liberally  construed 
with  a  view  to  substantial  justice  between  the  parties."  And  the 
very  next  section  (79)  provides:  "The  court  shall,  in  every  stage 
of  an  action,  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings,  which  shall  not  affect  the  substantial  rights  of  the 
parties ;  and  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect."  The  Code  commissioners  seemed  to  have 
expressly  delegated  to  courts  more  than  their  former  powers  in  the 
construction  of  their  Code.  It  was  always  the  duty  of  courts  in 
construing  statutes,  that  reference  should  be  had  to  its  subject- 
matter,  object  and  intent.  Not  only  so,  but  the  will  of  the  law- 
makers is  best  promoted  by  such  a  construction  as  secures  that 
object,  and  excludes  every  other.  And  the  legislature  will  not  be 
presumed  to  have  intended  an  absurd  or  unjust  consequence,  and 
their  intention  is  to  be  adduced  from  the  whole  of  an  act,  and 
every  part  taken  and  compared  together,  and  the  words  used, 
taken  in  the  sense  in  which  like  words  ai*e  ordimuily  understood. 
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And,  while  it  is  true  that  the  language  of  a  given  statute  must 
govern,  yet  strict  gi*ammatical  accuracy  need  not  necessarily  be 
observed,  for  if  it  will  bear  a  construction  consistent  with  right  and 
justice,  although  not  in  strict  accordance  with  the  rules  of  gram- 
mar, the  courts  are  not  only  permitted,  but  bound  to  presume 
the  legislature  intended  such  construction. 

"With  this  view  of  the  law,  which  we  have  deemed  applicable^ 
not  only  to  the  question  presented,  but  to  some  extent  applicable 
to  pleadings  in  general,  w'e  will  consider  the  sufficiency  of  the 
pleading  directly  under  consideration,  and  more  especially  that  of 
the  answer. 

The  complaint  was  undoubtedly  framed  under  section  68  of 
the  Code,  and,  we  think,  states  facts  sufficient  to  constitute  a 
cause  of  action.  And  the  demurrer  thereto  was  correctly  over- 
ruled by  the  court  below. 

As  to  the  answer  of  the  defendant,  the  appellant  insists  that  it 
is  insufficient,  that  it  does  not  sufficiently  controvert  the  allega- 
tions of  the  complaint,  so  as  to  put  the  plaintiff  upon  proof  of 
the  performance  of  the  conditions  of  the  policy  contract  upon 
his  part ;  in  this,  that  it  does  not  specifically  deny  such  material 
averment  of  the  complaint,  and  assign  the  breaches  on  the  part  of 
the  plaintiff,  pointing  out  wherein  he  failed  to  comply  with  the 
conditions  on  his  part,*  and  we  are  referred  for  authority  for  this 
proposition  to  Jf.  Y,  G.  Ins,  Go.  v.  N.  P.  Ins.  G6,^  20  Barb. 
473,  where  the  court  says :  "  The  rule  is  well  settled,  both  under 
our  former  and  present  practice,  that  no  proof  can  be  offered  on 
facts  not  put  in  issue  by  the  pleadings." 

This  is  certainly  not  a  new  principle  of  law,  but  a  long  and 
well-established  principle  under  the  old  practice,  and  undoubtedly 
,  applicable  under  our  practice  in  actions  for  the  unconditional  pay- 
ment of  money  only,  but  how  does  that  aid  us  in  determining  the 
sufficiency  of  a  pleading  and  especially  the  one  under  consider- 
ation \  The  question  is,  does  the  answer  present  an  issue,  either 
of  law  or  fact,  or  both  ?  All  differences  among  men,  as  to  their 
respective  rights,  in  relation  to  each  other,  must  arise,  either  out 
of  the  law  or  out  of  the  facts  involved  in  the  controversy ;  and 
the  chief  object  of  the  rules  of  pleading,  as  well  under  as  before 
the  Code,  is  to  show  to  the  court  and  the  parties  in  which  of  thcso 
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respects  the  differeace  exists^  and  generally,  what  is  the  particular 
point  of  diflEerence ;  thus  to  eliminate  from  the  controversy  every 
matter  of  either  fact  or  law,  in  which  the  respective  parties  do  not 
disagree,  and  to  present  for  trial  the  precise  point  in  whidi  they 
do  disagree.  And  here  it  must  be  observed,  that  the  f<icU  thus 
required  to  be  stated  are  only  the  ultimate  facts  upon  which  the 
party  relies,  not  those  intermediate  facts,  which  serve  only  as 
steps  or  as  links  in  the  chain  of  proofs,  by  which  the  fact  relied 
upon  is  ultimately  established.  Now  what  facts  do  we  find 
pleaded  in  the  answer  of  the  defendant  ?  The  fact  that  the  plain- 
tiff was  not  the  owner  of  the  property  destroyed  by  fire,  and  aver- 
ring who  was ;  the  fact  that  the  insurance  was  made,  not  only 
in  consideration  of  the  payment  of  $300,  but  as  well  for  the 
covenants  and  warrantees  of  the  plaintiff  in  and  about  the  condi- 
tions imposed  upon  him  by  the  contract  of  insurance ;  that  the 
loss  of  plaintiff  did  not  exceed  $2,000 ;  that  plaintiff  did  not  per- 
form the  conditions  on  his  part,  and  that  plaintiff  did  not  furnish 
a  true  statement  and  proof  of  his  said  loss.  This  and  these  con- 
stitute the  denials  of  the  complaint,  and  the  question  is,  are  these 
denials  such  as  put  in  issue  material  facts,  and  are  they  sufficiently 
alleged  to  put  the  plaintiff  upon  proof  of  the  averments  of  his 
complaint.  As  to  the  &cts  of  the  answer  as  alleged,  being  ma- 
terial, we  think  there  can  be  no  question ;  and  the  only  question 
presented  by  the  counsel  for  appellant  in  this  respect,  ia,  as  to  the 
manner  of  the  denial  so  as  to  form  an  issue  as  required  by  the  56th 
section  of  the  Code,  which  pix)vides,  "  The  answer  of  the  defend- 
ant shall  contain  a  specific  denial  to  each  allegation  in  the  com- 
plaint intended  to  be  controverted  by  the  defendant."  This  lan- 
finiage  of  our  Code,  although  differing  somewhat  from  the  language 
of  other  Codes  relative  to  the  manner  of  denials  by  way  of  an- 
swer, was  not  intended  to  stealthily  engraft  therein  the  old  com- 
mon-law form  of  denial.  All  that  is  required  of  the  plaifU^  is 
to  state  the  facts  constituting  his  cause  of  action  in  ordinary  and 
concise  language,  without  repetition.  Should  any  thing  more  be 
required  of  a  defendant  in  stating  his  defense,  or  should  he  be 
compelled  to  repeat  what  the  plaintiff  alleges  in  his  complaint  be- 
fore he  is  permitted  to  deny  it ;  should  the  defendants'  conscience 
allow  him  by  his  answer  to  deny  each  and  every  allegation  of  the 
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oompkunty  would  act  that  be  using  concise  language  1  Is  not  such 
a  denial  specific,  definite  and  certain  ?  Under  such  a  denial  could 
the  plaintiff  be  taken  by  surprise  or  his  substantial  rights  affected  I 
Could  not  the  court  readily  ascertain  the  subject  for  decision  ? 

It  is  true,  the  answer  under  consideration  did  not  make  this 
general  sweeping  denial,  but  it  did  as  much,  if  not  more,  it  de- 
nied ownerahip,  loss,  consideration,  proof  of  loss,  and  that  the 
plaintiff  did  not  perform ;  the  very  conditions  recited  in  detail  in 
the  complaint,  the  very  thing  to  which  the  defendant  was  pleading 
and  to  which  he  specifically  referred.  It  is  true  that  the  answer 
does  not  enter  into  an  argument  in  detail,  whereby  to  exhibit  to 
the  plaintiff  specifically  wherein  he  failed,  a  fact  presumptively 
within  the  knowledge  of  the  plaintiff,  but  not  so  with  the  defend- 
ant. Upon  what  principle  of  right,  justice,  or  equality  of  right, 
is  the  defendant  xequired  to  deny  in  detail,  that  which  is  not 
specifically  asserted  in  detail  ?  If  such  were  the  law,  it  would  in 
effect  be  giving  to  the  plaintiff  an  unjust  advantage  over  the  de- 
fendant. 

We  think  such  was  never  intended  by  the  Code,  and  is  not  the 
law. 

The  plaintiff,  however,  insists  that  the  conditions  of  tlie  policy, 
ivhich  were  copied  into  and  formed  a  part  of  the  plaintiff's  com- 
plaint, were  thus  inserted  for  the  benefit  of  the  defendant^  and 
V  list  be  taken  advantage  of,  if  at  all,  by  answer.  Concede  this 
proposition,  however  doubtful,  and  what  follows  ?  Simply  that 
the  defendant  must  answer,  but  as  to  the  cJiaracter  of  the  answer, 
we  are  not  enlightened  by  the  authority  referred  to  (20  Barb.  4:73), 
and  we  are,  tjieref oi*e,  remitted  to  the  general  principles  already 
discussed.  And  we  might  weU  here  inquire  if  the  only  object  in 
inserting  the  conditions  of  the  policy  in  the  complaint  was  for 
the  benefit  of  the  defendant,  how  could  the  plaintiff  recover  with- 
out inserting  them  in  some  manner?  Indeed,  qvsre^  how  could 
he  recover,  ynl^  proof  of  all  necessary  averments,  had  no  answer 
been  filed  ? 

Looking,  then,  to  the  pleading  in  question,  and  to  that  section 
of  the  Code  which  prescribes  the  rules  by  which  the  sufficiency 
of  pleadings  shall  be  determined,  and  finding  that  it  is  con- 
cise ;  in  ordinary  language,  that  the  precise  nature  of  the  defense 
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appears  therefrom,  we,  are,  therefore,  of  the  opinion  it  states  facts 
stifficieiit  tp  constitute  a  defense,  and  sufficiently  specific  to  put 
the  plaintiff  to  proof  of  the  conditions  of  the  contract  on  his 
part  Bat  we  suggest  that  this  question  could,  as  it  should,  have 
been  tested  in  the  court  below,  by  motion  or  demurrer,  and  that 
the  objection  comes  too  late  after  verdict,  as  seems  now  to  be  the 
settled  rule  by  the  courts  that  defects  in  pleadings  are  cured  by 
verdict  in  the  same  manner  and  to  the  same  extent  as  before  the 
Code.  See  Decker  v.  Mathews^  2  Kern.  321 ;  Brown  v.  Harmon^ 
21  Barb.  508 ;  Cla/rh  v.  DaleSy  20  id.  42.  And  our  codifiers, 
in  seeming  recognition  of  this  principle,  and  to  afford  relief  from 
any  injustice  that  might  be  done  thereby,  provided  in  section  76 
that  if  a  judgment  be  rendered  against  a  party,  through  his  mis- 
take, inadvertence,  surprise  or  excusable  n^lect,  the  court,  or  a 
judge  at  chambers,  might  relieve  him  therefrom. 

But  all  this  does  not  finally  dispose  of  the  question  presented 
by  the  record  in  this  case ;  having  determined  the  sufficiency  of 
the  pleadings,  does  not  necessarily  determine  the  question  as  to 
whether  the  court  erred  in  sustaining  the  motion  for  a  new  trial. 
To  do  that  we  must  necessarily  examine  the  grounds  therefor^ 
and,  to  some  extent,  the  proceedings  and  proof  on  trial,  which  we 
have  done  sufficiently  to  satisfy  us  that,  in  the  trial,  there  was 
error,  the  full  extent  of  which,  as  assigned,  we  have  not  exam 
ined.  But  we  do  find  that  the  court  erred  in  permitting  the  fol- 
lowing question  to  be  propounded  to  the  plaintiff,  namely : 

"  State  whether  or  not  you  complied  substantially  with  the  con- 
ditions of  the  policy  issued  to  you  by  the  Andes  Insurance  Com- 
pany, on  the  Ist  of  April  last  I ''  This,  we  think,  was  too  gene- 
ral, too  leading,  especially  to  a  plaintiff,  and  that  the  answer  to 
which  was,  and  only  could  be,  a  conclusion  of  law,  which  the  jury 
alone,  under  facts  stated  and  the  law  to  be  given  by  the  court, 
were  the  proper  legal  judges.  And  after  having  in  this  manner, 
and  this  manner  alone,  established  the  performance  on  his  part, 
by  an  affirmative  answer  ("  I  think  I  did ;  I  did  "),  the  defend- 
ant then  sought  to  cross-examine  the  witness  specifically  how  and 
in  what  manner  he  thus  specifically  performed  the  conditions  of 
the  contract,  or  policy,  on  his  part,  keeping  in  view  and  having 
reference  to  the  express  conditions  therein  to  be  by  him  performed. 
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To  this  the  counsel  for  the  plaintifE  objected  —  and  the  court  aas- 
tained  the  objection — on  the  ground,  as  we  assume,  that  these 
alleged  breaches  were  not  specificallj  denied  in  the  answer.  In 
this,  we  think,  the  court  below  erred,  and,  upon  reflection,  on  the 
hearing  of  the  motion  for  a  new  trial,  saw  the  error  it  had  com- 
mitted, sustained  the  motion  and  granted  a  new  trial.  In  this, 
we  think,  the  court  did  not  err. 

The  judgment  of  the  court  below  in  granting  a  new  trial  is, 
therefore,  affirmed,  and  the  cause  remanded  to  the  court  below 

for  further  proceedings. 

Jtidgment  affirmed. 


TxBBiroBT,  appellant,  v,  Ashbt,  respondent. 

AUiBeATiON  OF  CRIME  ux  INDICTMENT.  Under  the  Oimlnal  Practice  Act  of 
the  Territory,  an  indictment  ia  suflBcient  which  alleges,  clearly,  a  crime 
and  notifies  the  accused  of  the  act  which  is  complained  of ;  and  the  highest 
degree  of  certainty  is  not  required. 

DBBCBIFTION  of  alley    in    indictment    fob  OBBTKUCTUre  BIOHWAT.     An 

indictment  contains  a  sufficient  description  of  a  public  aHey»  which  alleges 

that  there  was,  in  Helena,  an  ancient  highway,  known  as alley,  in  a 

certain  block  leading  from  thence  to  Rodney  street,  and  that  the  accused 
erected  a  fence  across  said  alley,  near  the  west  end  of  said  Rodney  street, 
and  continued  the  same  a  certain  time. 

Feobbcution  after  repeal  of  bttatute.  a  party  cannot  be  convicted  of 
an  offense  after  the  statute  defining  it  has  been  rex>ealed,  and  there  is  no* 
legislation  saving  pending  prosecutions. 

Obstruction  of  highways — joinder  of  offenses.  An  indictment,  which  al* 
leges  that  a  party  obstructed  a  public  alley  by  the  erection  of  a  fenoe  upon 
a  certain  d&te,  &nd  continued  to  maintain  the  same  thereafter,  does  not 
state  two  offenses  that  cannot  be  joined. 

AUJBOATION  of  time  in  INDICTMENT  X7NDER  DIFFERENT  STATUTES.      An  in> 

dictment,  which  alleges  that  the  accused  obstructed  a  highway  from  June 
21, 1872,  to  November  2, 1872,  is  not  invalidated  by  the  repeiJ  of  the  old 
law  defining  the  olftnse  and  the  passage  of  a  new  law  relating  thereto  on 
August  1, 1872 

Appeal  from  Third  District,  Lewis  and  Clarke  Cawnty, 

The  court,  Wads,  J.,  sustained  Ashbj's  motion  to  qnash  the 
indictment,  and  the  Territory  appealed. 
Vol.  n.— 12 
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J.  J.  WnxiAHS,  District  Attorney,  Third  District,  f<»*  appellant. 

The  offense  is  couched  in  the  language  of  the  statute.  The 
offense  of  erecting  a  nuisance  is  the  same  as  that  of  continuing 
it.    Acts  1865,  209,  §  129 ;  Cod.  Sts.  808,  §  147 ;  644,  §§  2,  3. 

Every  continuance  of  a  nuisance  is  a  new  offense  under  the 
statute.  A  series  of  acts,  which  separately  or  together  constitate 
an  offense,  may  be  charged  in  a  single  count.  All  of  the  acts 
constitute  no  more  of  an  offense  than  one  of  thorn.  People  y. 
Frank,  28  CaL  618. 

W.  F.  Sandbbs,  for  respondent. 

The  description  of  the  ancient  oommon  highway  in  the  indict- 
ment is  indefinite  and  insufficient.  There  is  no  description  which 
the  defendant  could  avail  himself  of  as  a  protection  against  farther 
prosecutions,  on  conviction  or  acquittal. 

Sebvis,  J.  The  defendant  was  indicted,  at  the  October  term 
of  Lewis  and  Clarke  county  district  court,  A.  D.  1872,  chaiged 
with  the  commission  and  continuance  of  a  nuisance. 

The  indictment  charges :  ^^  That,  at  the  titiie  of  conmiitting  the 
nuisance  hereinafter  mentioned,  there  was  and  yet  is  a  certain 
ancient  common  highway  in  the  town  of  Helena,  in  the  county 

of  Lewis  and  Clarke,  in  the  Territory  of  Montana,  known  as 

alley,  in  block  l^o,  28  of  said  Helena,  leading  from  and  through 
said  block  No.  28  of  said  Helena,  into,  through  and  over  a  certain 
other  public  highway,  called  Bodney  street,  for  all  of  the  good 
people  of  said  Territory  to  go,  return,  pass  and  repass  at  pleasure. 
And  that  on  the  21st  day  of  June,  A.  D.  1872,  one  Sherlej 
Ashby,  late  of  said  county  and  Territory,  with  force  and  arms, 
at  a  certain  place  in  said  tovm  of  Helena,  contiguous  to  and  on 
the  west  side  of  said  public  highway,  called  Bodney  street,  and 
across  said  alley  known  as alley,  in  said  block  No.  28  afore- 
said, leading  through  said  block  No.  28  into  said  public  highway, 
called  Rodney  street,  said  alley  then  and  there  being  a  public 
highway  as  aforesaid,  unlawfully  and  injuriously  did  erect  and 
cause  to  be  erected  a  certain  wooden  fence  of  the  length  of  13  feet 
and  of  the  height  of  4  feet,  upon  and  across  said  public  highway 
known  as  alley  in  block  No.  28  aforesaid,  and  that  the 
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said  Sherley  Ashby  the  wooden  fence  erected  and  made  as  afore- 
said, from  the  said  2l8t  day  of  June,  A.  D.  1872,  until  the  find- 
ing of  this  indictment,  with  force  and  arms  at  said  place  where 
said  wooden  fence  was  so  erected,  unlawfully  and  injuriously  did 
continue  to  keep  and  maintain,  and  yet  doth  continue,  by  which 
the  common  highway  last  aforesaid  was,  during  all  of  said  time, 
obstructed,  injured  and  stopped  up  so  that  the  same  became  and ' 
was  impassable,  to  the  great  damage  and  common  nuisance  of  the 
people,  contrary  to  the  statute,  and  against  the  peace  and  dignity 
of  the  Territory." 

To  this  indictment,  the  defendant,  without  arrest  or  plea, 
appeared  by  counsel,  and  moved  to  quash  the  same,  for  the  f ol* 
lowing  reasons : 

First.  That  said  pretended  highway  is  not  a  common,  ancient 
highway,  nor  is  there  in  said  Helena  such  ancient,  common 
highway. 

Second.  Because  said  highway  is  not  described  with  such  exact- 
ness as  to  enable  defendant  to  ascertain  the  particular  alley  for  the 
obstruction  of  which  he  is  indicted,  nor  would  a  conviction  or 
acquittal  constitute  a  bar  to  a  second  prosecution  for  obstructing 
this  alley  in  said  block  28. 

Third.  Because  there  was  no  statute  in  force  June  21, 1872^ 
demanding  penalties  for  such  obstruction  of  an  alley  or  highway, 
which  has  not  been  repealed. 

Fourth.  Because  two  separate  offenses  are  charged,  to  wit: 
Obstructing  an  alley,  and  continuing  the  same. 

Fifth.  Because  said  statutes,  imder  which  the  indictment  is 
found,  did  not  take  effect  until  August  1,  1872. 

Sixth.  Because  offenses  committed  before  August  1, 1872,  are 
punishable  under  our  statute,  then  repealed  as  to  all  offenses 
thereafter  committed,  and  because  the  offenses  charged  in  said 
indictment  are  not  punishable  in  the  same  penalty,  and  because 
two  separate  and  distinct  statutes  cover  the  offense  charged,  one 
of  which  statutes  only  was  in  force  at  any  time,  covered  by  the 
allegations  of  the  indictment. 

Seventh.  Because  two  distinct  and  independent  offenses  are 
charged,  and  with  different  penalties,  so  tliat,  upon  a  verdict  of 
guilty,  the  court  could  not  fix  the  penalty  which  the  law  provides. 
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Eighth.  Because  of  the  other  defects  appearing  from  said 
indictment. 

This  motion,  the  court,  on  hearing,  sustained,  and,  without  fa^ 
ther  judgment  or  order,  as  shown  by  the  record,  the  Territory 
appealed  to  this  court.  And  we  are,  therefore,  called  upon  to 
determine  whether  the  court,  ih  sustaining  this  motion,  erred. 
To  do  this  we  must  necessarily  examine,  not  only  the  indictment, 
but  the  several  grounds  contained  in  the  motion  to  quash  the 
same. 

As  to  the  first  grounds  of  the  motion,  we  think  they  were  not 
well  taken.  It  could  only  be  determined  on  trial  upon  a  plea  of 
not  guilty,  or  motion  in  arrest  of  judgment  after  trial  and  con- 
viction. 

The  secoud  ground  of  the  motion  goes  to  the  sufficiency  of  the 
indictment. 

It  is  a  well-established  rule  of  criminal  law,  based  upon  soimd 
principles,  that  every  indictment  should  contain  a  complete 
description  of  the  offense  charged;  that  it  should  set  fordi 
the  facts  constituting  the  crime,  so  that  the  accused  may 
have  notice  of  what  he  is  to  meet,  and  so  that  the  court,  applying 
the  facts  to  the  law,  may  see  whether  a  crime  has  been  committed 
This  is  necessary,  also,  in  order  that  the  court  may  know,  upon 
conviction,  what  crime  has  been  committed.  But  the  highest 
degree  of  certainty  is  not  required ;  certainty  to  a  conunon  intent 
is  sufficient  in  tlie  statement  of  an  offense ;  and  no  rule  ought 
to  prevail  which  would  serve  only  to  shield  the  guilty  instead  of 
protecting  the  innocent ;  unreasonable  strictness  ought  not,  and 
is  not,  under  our  Criminal  Code,  required ;  and  where  the  indic^ 
ment  clearly  charges  a  crime,  and  fairly  advises  the  defendant 
what  act  of  his  is  the  subject  of  complaint,  the  principal  object  of 
pleading  is  attained. 

It  is  insisted  in  argument,  that  this  indictment  is  insufficient  as 
to  its  description  of  the  highway,  and  the  alley  alleged  to  have 
been  obstructed,  and  that  no  termini  of  the  alley  or  highway  ifl 
described,  etc.  Let  us  examine  the  averments  of  the  indictment 
in  this  respect.  And  a  true  paraphrase  thereof  is :  That,  at  and 
during  the  time  alleged,  there  was  an  ancient  highway  in  the 
town  of  Helena,  known  as         alley,  in  block  number  S8  of  aaid 
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town,  which  led  from  thence  to  and  over  a  highway  called 
Bodney  street.  That  the  defendant  erected  a  fence  acroBs  said 
aUej  contiguous  to  and  near  the  west  end  of  said  Bodney  street, 
and  kept  and  continued  the  same  across  said  alley  from  the  2d 
day  of  June,  A.  D.  1872,  and  imtil  the  2d  day  of  August,  A.  D. 
1872. 

The  statute  relative  to  this  offense  provides:  If  any  person 
shall  obstruct  or  injure,  or  cause  to  be  obstructed  or  injured,  any 
public  road  or  highway,  or  common  street,  or  alley,  of  any  town, 
city  or  village,  etc.,  or  shall  continue  such  obstruction,  so  as  to 
render  the  same  inconvenient  or  dangerous  to  pass,  etc.,  etc.,  he 
sliall,  upon  conviction,  be  fined,  etc.,  and  the  court  may  abate 
such  nuisance.    Cod.  Stats.  303,  §  147. 

By  this  statute  it  is  made  an  offense  to  obstruct  an  alley  in  a 
town.  The  indictment  charges  the  defendant  with  obstructing 
an  alley  in  the  town  of  Helena,  and  that  it  is  and  was  a  public 
alley  —  a  public  highway.  It  is  true,  it  does  n6t  give  the  width 
nor  termini  of  the  alley ;  neither  do  we  think  it  necessary.  The 
description  given  in  the  indictment  is  amply  sufficient  to  so  ap- 
prise an  officer  charged  with  the  duty  of  abating  such  nuisance 
to  act  understandingly,  as  well  as  to  apprise  the  accused,  without 
any  unreasonable  difficulty,  of  the  place  intended ;  and  if  there  be 
any  such  difficulty,  advantage  thereof  can  be  taken,  under  our 
practice,  by  demurrer.  This  doctrine,  we  think,  is  well  sustained 
in  Archbold's  Criminal  Practice  and  Pleadings,  and  in  Common- 
toeaUh  V.  Sail  J 15  Mass.  240.  We  are,  therefore,  of  the  opinion 
that  the  indictment  in  this  case  is  sufficiently  definite  in  its  de- 
gcription  of  the  offense  chained,  and  that  a  verdict  of  acquittal  or 
conviction  under  it  would  be  a  bar  to  a  future  prosecution,  espec- 
ially BO  as,  by  the  224th  section  of  our  Criminal  Code,  a  plea  of 
former  conviction  or  acquittal  will  be  held  good,  not  only  for  the 
offense  charged,  but  for  any  offense  necessarily  inclucUd  in  the 
indictment,  of  which  the  defendant  might  have  been  convicted. 

The  more  difficult  questions  to  be  determined  arise  out  of  the 
remaining  grounds  of  the  motion  to  quash  the  indictment,  to  a 
correct  determination  of  which  we  must  examine  tlie  various  stat- 
utes of  this  Territory,  defining  and  punishing  this  offense.  The 
•tatutes  of  1865  and  of  1872  upon  this  subject  were  exactly  alika 
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The  latter  arose  from  the  codificatioa  of  the  laws  of  the  Territory, 
and  it  is  but  reasonable  to  presume  that  this  latter  statute  was  not 
intended  to  form  a  part  of  the  codified  criminal  laws.  It  was,  to 
say  the  least,  no  amendment  to,  or  modification  of,  the  former 
law  upon  the  same  subject.  But  be  this  as  it  may,  we  find  the 
law  upon  our  statute  books,  and  being  called  upon  to  adjudicate 
upon  it,  must  do  so  as  our  best  judgment  shsR  dictate. 

The  law  of  1872,  by  its  terms,  took  effect  August  1,  1872,  and 
it  also  provided  as  follows  (§  192) :  ^'  All  acts  and  parts  of  acta 
3onflicting  herewith,  as  to  crimes  committed  after  this  act  shall  go 
into  effect,  are  hereby  repealed.  All  laws  heretofore  existing 
upon  the  subject  of  crimes  and  punishments  shall  renuin  in  full 
force  and  effect  as  to  all  crimes  committed  before  this  act  goes 
into  effect." 

That  this  law,  no  matter  by  what  means  it  has  crept  into  and 
upon  our  statute,  is  undoubtedly,  at  least  so  far  as  it  oonfiAcU  with 
the  law  of  1865,  a  repeal  of  that  law,  as  found  in  section  129  of 
the  Bannack  statute  of  1865.  We  believe  the  doctrine  to  have 
been  universally  established,  both  in  England  and  in  the  United 
States,  that  when  a  criminal  statute  is  repealed,  and  there  is  no 
provision  in  the  repealing  statute  saving  offenses  or  pending  pros- 
ecutions under  it,  no  conviction,  after  such  repeal,  can  be  legally 
had  under  such  statute ;  and  the  statute  repealed  must  be  consid- 
ered except  as  to  transactions  passed  and  closed,  as  if  it  had  never 
existed.  And  this  doctrine,  so  long  and  universally  established, 
should  not  be  destroyed  by  indulging  in  conjectures  as  to  the  in- 
tent of  the  legislature. 

Kow  let  us  see  the  law  of  1872  repealed,  what  \  ^^  All  acts 
o/nd parts  of  acta  conflicting  herewith. ^^  Wherein,  we  would  in- 
quire, is  section  129  of  the  law  of  1865  in  conflict  with  section 
147  of  the  law  of  1872,  and  the  answer  is,  nowhere ;  then  is  the 
old  law  repealed?  The  fact  that  our  legislature  does  exactly 
what  a  former  legislature  has  done,  does  not  thereby  necessarily 
impair  the  validity  of  the  same  act  of  the  former  legislature,  or 
repeal  it,  unless  it  clearly  appears  that  such  subsequent  legislation 
was  intended  as  a  revision  of  and  substitute  for  the  former  l^ia^ 
jation. 

But  suppose  such  in  fact  was  the  intention  of  the  legislature  of 
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1872.  How  thea  stood  the  law  in  question  as  to  the  charge  iu  the 
indictment?  The  old  law  was,  without  doubt,  in  force  until 
August  Ist,  1872.  The  new  law  was  in  force  (if  at  all)  from  and 
after  August  Ist,  1872.  The  charge  in  the  indictment  covered 
this  whole  time.  Then  was  there  not  an  offense  charged  under 
one  or  the  other  or  both  of  the  acts  ?  It  is  quite  clear  that  there 
was.  But  it  is  insisted  that,  although  there  were  two  statutes  in 
force  during  the  time  charged  in  the  indictment,  that  the  court 
could  not,  upon  conviction,  pronounce  judgment  according  to  the 
right  of  the  case.  Why  not  ?  It  is  quite  clear,  that  the  defend- 
ant could  have  been  convicted  if  the  proof  would  so  justify,  from 
June  2d,  1872,  until  August  2d,  1872,  for  that  is  expressly  pro- 
vided for  in  the  law  of  1872.  And  the  averment  in  the  indict- 
ment that  the  nuisance  was  continued  beyond  the  time  of  the 
lif^  of  the  statute,  would  not  thereby  invalidate  the  indictment. 
It  might  affect  the  extent  of  the  proof.  And  on  the  otlier  hand, 
suppose  the  old  law  to  have  been  absolutely  repealed  without  any 
saving  clause  as  to  acts  committed  or  actions  pending.  Why 
could  not  the  defendant  be  convicted  or  acquitted  from  the  time 
the  new  law  took  effect  until  November  2d,  1872,  when  the  in- 
dictment was  found  ?  The  averment  in  the  indictment  that  the 
offense  was  committed  before  tha  law  took  effect,  and  so  continued 
from  that  time  forward,  during  which  there  was  a  law  punishing 
the  offense,  does  not  invalidate  the  indictment  nor  defeat  an  in- 
vestigation  during  the  time  the  law  in  fact  was  in  force. 

The  &ct  that  the  indictment  avers,  that  07i  the  2d  day  of  June, 
1872,  the  defendant  erected  the  fence  (nuisance)  and  thereafter 
corUinued  to  maintain  the  same,  is  not  under  our  statute  such  a 
statement  of  two  separate  offenses  as  cannot  be  joined  in  ono 
count.  This  proposition  is  not  only  sustained  upon  principle  but 
upon  authority.    People  v.  FramJc^  28  Cal.  513. 

We  are,  therefore,  of  the  opinion  that  the  motion  to  quash  tbr 
indictment  was  not  well  taken,  and  that  the  court  erred  in  sus- 
taining the  same.  The  judgment  of  the  court  below  is,  therefore^ 
reversed  and  the  caoBO  rfiaanded  for  further  proceeding. 

3teeptions  sustained. 
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« 

Wadb,  0.  J.  I  concur  in  the  foregoing  decision,  with  the  fol- 
lowing statement: 

At  the  time  the  decision  was  rendered  below,  the  law  of  1872, 
prescribing  the  penalty  in  cases  of  nnisaiice,  as  published  in  the 
Codified  Statutes,  provided  that  the  penalty,  in  all  cases,  should  be  a 
fine  of  $1,000,  while  the  statute  of  1865  provided  a  penalty  in  any 
sum  from  $1  to  $1,000.  The  law  of  1872  took  effect  the  Ist  of 
August  of  that  year,  while  that  of  1865  remained  in  force  up  to^ 
that  time.  The  offense  charged  in  the  indictment  is  alleged  to 
have  been  committed  continuously  from  the  2l8t  day  of  Jane, 
1872,  to  the  first  Monday  of  November  of  that  year. 

Upon  a  verdict  of  guilty  on  such  an  indictment,  with  the  stat- 
utes in  the  condition  as  stated,  it  would  have  been  utterly  impos- 
sible for  the  court  to  have  rendered  any  judgment  whatever, 
unless  it  undertook  arbitrarily  to  determine  which  offense  the 
defendant  was  guilty  of,  and  to  say  that  the  jury  found  the  de- 
fendant guilty  under  the  old  statute  in  force  up  to  tiie  1st  of 
August,  or  under  the  new  one,  in  force  after  that  time  up  to  the 
time  of  finding  the  indictment.  And  for  this  reason  the  demurrer 
was  sustained.  Upon  further  investigation  it  is  ascertained  that 
the  statute  of  1872,  as  published,  was  erroneous,  and  that  the  act 
of  1S72,  as  it  was  enacted  by  the  legislature  and  approved,  wafr 
and  is  an  exact  copy  of  the  statute  of  1865,  and  hence  the  only 
reason  for  the  decision  below  fails,  and  for  these  reasons  I  concar. 
in  the  decision  as  herein  rendered. 


TsBBiTOBT  ex  rel.  Blaxb,  respondent,  v.  Yiboinia  Boad  Oa, 

appellant. 

BUFFioiEKCT  OF  ooMPULiirr.  This  court  can  inqaira  &t  any  time  into  the 
Bufficiencj  of  the  complaint  to  anpport  the  judgment  which  has  been 
entered  thereon. 

OOKPLAINT  HV  ACTIONS  FOB  V8UBPATI0N  OF  K  FRAKOHISK.      In   thifl  tCtiOfr 

the  complaint  alleged  that  defendant,  for  more  than  three  jears,  uied  ce^ 
tain  franchisee,  which  were  specified ;  that  defendant,  daring  this  timer 
usurped  said  franchises;  that  defendant  claims  the  right  to  use  asid 
franchisee,  under  an  act  of  the  legislative  assembly  of  the  Territory,  enti- 
tled "  An  act  to  incorporate  the  Virginia  City  and  Summit  City  Wtgov 
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Rottd  Companj/'  approved  Janaarj  27, 1865;  that  said  right  ot  ief«ndaat 
was  without  warrant,  grant  or  charter,  and  that  defendant  had  forfeited 
said  right  hj  its  failure  to  comply  with  said  act,  and  maintain  and  keep  In 
repair  its  toll-road.  Held,  that  this  complaint  is  sufficient  at  commons 
law  and  under  the  Civil  Practice  Act. 

Bame  —  allegation  of  incorporation.  The  sixty-first  section  of  the  Ciril  Prac- 
tice Act,  approved  December  28, 1867,  provided  that  '*  In  pleading  a  private 
statute,  or  a  right  derived  therefrom,  it  shall  be  sufficient  to  refer  to  such 
statute  by  its  title  and  the  day  of  its  passage,  and  the  court  shall  there- 
upon take  judicial  notice  thereof."  ffeldy  that  said  act  of  incorporation^ 
was  made  a  part  of  said  complaint  by  said  reference,  and  the  court  must 
find  that  defendant  is  a  corporation.  Held,  also,  that  said  complaint  should 
not  contain  any  other  allegation  that  defendant  is  a  corporation. 

Btatdtort  remedy  for  usurpation — private  remedy.  The  eighth  section 
of  said  act  of  incorporation  gives  persons  the  right  to  make  complaints  of 
the  bad  condition  of  the  defendant's  road,  before  a  justice  of  the  peace,, 
and  prescribes  fines  fmd  other  penalties  against  defendant  for  a  failure  to 
keep  its  road  in  good  repair,  ffeld,  that  this  remedy  does  not  modify  the 
common-law  and  statutory  remedy  for  the  usurpation  of  a  franchise  by 
defendant.  SM^  also,  that  defendant  subjects  its  franchise  to  forfeiture, 
upon  its  failure  to  keep  its  road  in  good  condition. 

GRiLNTB  OF  FRANCBI8B8.  Grants  by  the  legislative  assembly,  which  confer 
franchises,  are  contracts  between  the  sovereign  power  of  the  Territory 
and  private  citizens,  upon  certain  conditions  precedent,  which  must  be 
complied  with. 

Pleading  in  quo  warranto  and  actions  for  usurpation.  The  fifth 
chapter  of  the  eighth  title  of  the  Qvil  Practice  Act,  approved  December 
38, 1.867,  which  provides  for  aoUons  for  the  usurpation  of  a  franchise,  iff 
the  same  in  effect  as  the  common  law  relating  to  informations  in  the  nature 
of  quo  toarranto  ;  and  the  sufficiency  of  a  complaint  for  the  usurpation- 
of  a  franchise  is  determined  by  the  rules  of  the  common  law. 

GOMMON  lA'W  IN  force.  The  common4aw  remedies  remain  in  force  in  the 
Territory,  if  they  have  not  been  abolished  by  the  statutes. 

Quo  warranto  —  redrew  of  public  wrongs.  The  first  section  of  the  CivU 
Practice  Act,  approved  December  28, 1867,  which  provides  that  there  shall 
be  '^  but  one  form  of  civil  action  for  the  enforcement  or  protection  of 
private  rights,  and  the  redress  or  prevention  of  private  wrongs,"  does  not 
apply  to  informations  in  the  nature  of  quo  warranto,  which  are  solely^ 
employed  to  enforce  or  protect  public  rights,  and  redress  or  prevent  public 
wrongs. 

Appeal  from  JFirsi  Diitrictj  Madison  County^ 

This  action  was  tried  by  a  jury,  and  the  judgment  was  rendered 

by  Sebvis,  J. 

The  act  of  incorporation  of  appellant  is  printed  in  Sts.  1865^ 

604.  The  provisions  of  the  Oivil  Practice  Act,  approved  December 
Vol.  II.— 13 
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^3, 1867)  which  are  referred  to  in  the  opinion,  are  oontained  in 
the  Civil  Practice  Act,  approved  January  12,  1872. 

J.  G.  Spratt,  Toole  &  Tools  and  Paqb  &  Colsbcan,  for  ap- 
pellant. 

The  complaint  does  not  Btate  a  caose  of  action.  The  complaint 
raises  only  one  question,  the  existence  of  appellant  as  a  corporar 
tion.  It  says  the  corporation  has  had  no  existence  for  three  yean, 
^nd  prays  that  it  may  be  brought  into  court  and  excluded  from 
the  use  of  privileges,  which  have  not  been  used  over  three  years. 
Respondent  has  mistaken  his  remedy.  The  action  should  be 
.against  the  representatives  of  the  dead  corporation. 

The  persons  assuming  to  be  the  corporation,  when  none  exists, 
must  be  sued  and  not  the  corporate  name.  Dill,  on  Oorp.,  §  719 ; 
King  V.  CusacJcey  2  Roll.  113  ;  People  v.  Richwrdaon^  4  Cow.  109. 
The  complaint  is  in  conflict  with  those  authorities.  Rex  v 
Saunders,  3  East,  119. 

An  information  in  the  nature  of  quo  warrofnio-  will  not  lie 
against  a  de  facto  corporation  in  its  assumed  corporate  nam& 
State  V.  Citiainnati  G.  Co.,  18  Ohio  St.  262 ;  A.  &  A.  on  Coip. 
'865. 

The  complaint  is  defective  in  not  alleging  a  total  nonnaw,  and 
that  the  road  was  out  of  repair  when  the  suit  was  brought 
People  V.  Bank  of  Niagara,  6  Cow.  210 ;  People  r.  Bank  qf 
Hndson,  id.  218  ;  Commonwealth  v.  Ins.  Co.,  5  Mass.  230, 

This  proceeding  is  governed  by  our  Civil  Practice  Act^  the  same 
;as  other  civil  actions. 

The  eighth  section  of  the  charter  points  out  the  remedy  for 
^acts  of  nonuser,  and  qv^  warranto  to  forfeit  the  corporation  is  not 
.Authorized.     A.  &  A.  on  Corp.,  §  710. 

The  evidence  does  not  justify  the  verdict.    The  allegaticmB  of 
the  complaint  are  confined  to  nonfeasance.     A  single  act  of  non- 
feasance will  not  work  a  forfeiture  of  the  charter,  unless  it  is 
proved  to  be  willful.     People  v.  B.  d&  R.  Turnpike,  23  Wend 
•222  ;  Bank  Com.  v.  Bank  of  Buffalo,  6  Paige,  497. 

If  the  nonfeasance  is  not  continued  up  to  the  commencement 
-of  the  proceeding,  or  has  ceased  before  that  time,  or  is  not  anex- 
risting  danger  to  the  community,  it  is  not  a  good  cause  of  forfeit- 
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tare.  State  v.  Sssex  Banky  8  Vt.  489 ;  State  v.  Manchester 
£anky  13  Sm.  &  Mar.  569  ;  Carey  v.  Oreene^  7  Ga.  79 ;  A.  &  A. 
on  Corp.,  §  775. 

The  testimony  shows  that  the  road  in  controversy  iras  in  good 
repair  at  the  time  this  action  was  commenced  and  se\  eral  mouths 
prior  thereto.  There  Was  no  evidence  of  any  willful  neglect  on 
-the  part  of  appellant. 

The  proceeding  in  the  nature  of  an  action  of  qv^  warra/nto  has 
•ceased  to  be  criminal.  The  common-law  practice  relating  thereto 
.lias  been  repealed  by  our  Code.  2  Bouv.  L.  Diet.  405  ;  1  Estee's 
PI.  22, 207;  Civ.  Pr.  Act,  §§  1,  47, 48, 49, 359. 

S.  Word  and  H.  N.  Blakb,  District  Attorney,  First  District, 
for  respondent. 

This  action  is  brought  under  the  fifth  chapter  of  the  Civil  Prac- 
tice Act.    Stats.  1867, 197,  §§  310-316. 

The  complaint  states  facts  sufficient  to  constitute  a  cause  of 
.action.  People  v.  Richardeony  4  Cow.  106,  111 ;  People  v. 
Uiica  Ins.  Co.^  15  Johns.  362 ;  People  v.  Kingston  M.  T.  R. 
Co,,  23  Wend.  194 ;  People  v.  Bristol  dk  R.  T.  Co.,  id.  221 ; 
People  V.  Hillsdale  cfe  C.  T.  Co.,  id.  253 ;  Thompson  v.  People, 
-id.  537,  703  ;  Commonwealth  v.  Tenth  M.  T.  Co.,  5  Cush.  509  ; 
A.  &  A.  on  Corp.,  §§  756,  776 ;  People  v.  Bank  of  Niagara,  6 
Cow.  196. 

The  long-continued  neglect  of  appellant  to  repair  the  road  was 
a  violation  of  the  conditions  of  the  charter  and  a  cause  of  forfeit- 
ure. A.  &  A.  on  Corp.,  §  776 ;  People  v.  Hillsdale  cfe  Q.  T  Co., 
'23  Wend.  253. 

Appellant  insists  that  this  is  an  action  against  persons  assuming 
to  be  a  corporation.  It  is  a  proceeding  against  a  corporation  for 
usurping  certain  franchises,  and  must  be  brought  against  the  cor- 
poration by  its  name.  Charter  of  Appellant ;  A.  &  A.  on  Corp., 
§§  643,  645 ;  People  v.  Riahardscm,  4  Cow.  111. 

The  implied  condition  of  a  grant  of  incorporation  is,  that  the 

grantees  shall  act  up  to  the  design  and  end  for  which  they  were 

incorporated.     A.  &  A.  on  Corp.,  §  774 ;  Terrett  v.  Taylor,  9 

Oranch,  51 ;    Dartmouth  College  v.    Wood/ward,  4  Wheat.  658 ; 

^People  V.  Manhattan  Co.,  9  Wend.  351. 
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The  proceedings  before  the  justice  of  the  peace,  specified  in  the 
eighth  section  of  the  charter,  afford  a  cumulative  remedy.  The 
proceeding  by  information  under  the  Civil  Practice  Act  is  not 
affected  by  this  section.     Cases  in  23  Wend.,  supra. 

The  most  that  appellant  can  claim  is  that  the  evidence  is  con- 
flicting. This  court  cannot  disturb  the  verdict  on  this  ground. 
Ming  v.  TrtMUy   1  Mon.  322 ;  Kvrma  v.  Hom^  id.  597. 

Wadb,  C.  J.  This  is  an  action  brought  by  the  district  (attorney 
of  the  first  district,  upon  information  in  the  nature  of  a  qm  loar- 
rcmtOj  on  behalf  of  the  people  of  the  Territory,  against  the  defend- 
ant, to  compel  the  defendant  to  show  by  what  authority  it  claims 
to  exercise  the  privileges  and  franchises  of  a  corporation,  and  for 
judgment  of  forfeiture  and  ouster.  There  was  a  demurrer  to  the 
information  or  complaint,  which  was  sustained  in  part  and  in  part 
overruled,  to  which  ndings  of  the  court  no  exceptions  were 
taken ;  the  plaintiff  not  amending  the  pleading  but  abiding  the 
same,  and  the  defendant  was  ruled  to  answer.  An  issnewaa 
formed,  trial  had,  verdict  and  judgment  for  plaintiff  and  appeal 
to  this  court. 

The  appellant  now  attacks  the  information  or  complaint  for  the 
reason  that  it  does  not  state  a  cause  of  action ;  and  no  exoeptiona 
having  been  taken  to  the  rulings  of  the  court  below  upon  the  de- 
murrer, and  no  question  saved  as  to  the  sufficiency  of  the  com- 
plaint, the  inquiry  is  presented,  whether  or  not  the  question  can 
be  raised  in  this  court  for  the  first  time.  No  exceptions  having 
been  saved  to  the  decision  upon  the  demurrer,  the  complaint 
stands  here  precisely  the  same  as  if  no  demurrer  had  been  filed; 
and  we  are  called  upon  to  determine  whether  this  court  con  in* 
quire  as  to  the  sufficiency  of  the  complaint,  the  question  not  hav- 
ing been  raised  in  the  court  below. 

It  is  well  settled  that  the  averments  of  a  pleading  and  the 
proofs  must  correspond,  and  it  therefore  follows  that  perfect  proof 
cannot  aid  an  imperfect  averment,  and  a  perfect  averment  is  un- 
availing if  supported  by  imperfect  proof.  If,  in  order  to  lay  th^ 
foundation  for  recovery,  the  proof  must  go  beyond  the  complaint, 
then  the  complaint  is  defective,  and  will  not  support  the  judg- 
ment.   A  judgment  is  the  final  determination  of  the  rights  of  the 
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parties,  and  must  be  supported  by  the  pleadings  and  proofs. 
If  there  is  a  material  defect  or  infirmity  in  either,  the  judgment 
cannot  be  sustained;  and  if  the  defect  is  in  the  pleading,  the 
question  can  be  raised  at  any  time,  either  before  or  after  judg- 
ineut,  or  after  appeal  to  this  court  The  lower  courts  have  not 
jurisdiction  to  render  judgment  in  the  absence  of  a  cause  of  action, 
And  it  would  be  equally  erroneous  for  this  court  to  affirm  such  a 
judgment.  If  there  is  a  judgment  for  the  plaintiff,  and  the  com- 
plaint shows  upon  its  face  no  cause  of  action,  the  appellate  court 
will  reverse  the  judgment.  A  judgment  by  default  cannot  be 
rendered  upon  a  bad  complaint,  and  if  it  was  so  rendered,  upon 
appeal  to  this  court  it  would  be  reversed,  for  the  reason  that  here, 
as  well  as  in  every  stage  of  the  proceeding,  the  complaint  must 
support  the  judgment.  A  bad  complaint  will  not  sustain  a  good 
judgment,  and  the  question  whether  or  not  there  is  a  cause  of 
action  alleged  can  be  raised  for  the  first  time  in  this  court,  for 
here,  as  in  every  other  court,  the  judgment  must  fail  if  the  foun- 
dation upon  which  it  stands  is  materially  defective.  Barron  v. 
IHnky  30  OaL  486 ;  Hunt  v.  San  Francisco^  11  id.  258 ;  1  Chitty's 
PL  411 ;  Barnes  v.  JSurd^  11  Mass.  69 ;  Cheen  v.  Palmef^  15 
Cal.  411 ;  Abbe  v.  Marr,  14  id.  211 ;  Willson  v.  Cleaveland,  30 

id.  192. 

The  complaint  substantially  avers  that  the  defendant,  for  the 
period  of  more  than  three  years  prior  to  the  commencement  of 
this  action,  had  used,  and  still  does  use,  the  following  liberties, 
privileges  and  franchises,  to  wit :  That  of  being  a  body  politic 
and  corporate,  by  the  name  and  style  of  the  Virginia  City  and 
Summit  City  Wagon  Boad  Company,  and  by  such  name  to  bo 
<»ipable  of  making  contracts ;  to  sue  and  be  sued ;  to  implead  and 
be  impleaded  in  courts  of  law  and  equity  in  this  Territory ;  to 
have  and  use  a  common  seal ;  to  erect  a  toll-house  and  toll-gate 
on  said  road ;  to  employ  a  toll-keeper  to  demand  and  receive  tolls 
from  all  persons,  wagons,  horses,  etc.,  passing  over  the  same ;  to 
purchase  and  hold  real  and  personal  property,  and  sell  and  con* 
vey  the  same,  and  claims  the  franchise  to  maintain  said  road  for 
the  term  of  twelve  years  from  and  after  January  27, 1865,  and  to 
collect  toll  on  the  same ;  that  all  said  privileges,  liberties  and  f  ran- 
ehises  the  defendant,  during  all  the  time  aforesaid,  has  usarped, 
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and  still  does  usarp,  upon  the  said  plaintiff;  that  said  defendant 
claims  to  enjoy  and  use  said  franchises,  liberties  and  privilegea 
under  and  by  virtue  of  an  act  of  the  legislative  assembly  of  ihiB 
Territory,  entitled  "  An  act  to  incorporate  the  Vii^nia  City  and 
Summit  City  Wagon  Road  Company,"  approved  Jannaiy  27, 
1865 ;  that  said  claims  of  defendant  are  without  warrant,  grantor 
charter;  that  during  the  months  of  November  and  December, 
1866,  and  January,  February,  March,  April  and  May,  1867,  said 
defendant  did  negligently  fail  to  improve,  complete  and  maintain 
said  road,  and  keep  the  same  in  repair ;  that  during  said  months 
the  defendant  abandoned  said  road,  and  the  privileges,  franchises 
and  liberties,  if  any,  acquired  under  and  by  virtue  of  said  act  of 
the  legislative  assembly;  that  said  defendant  negligently  per- 
mitted said  road  to  fall  into  such  a  state  that  it  was  rendered 
dangerous  and  inconvenient  to  travelers  passing  over  the  same ; 
and  then  follow  averments  of  like  character  for  the  years  1868, 
1869,  1870  and  1871. 

The  answer  is  a  specific  denial  of  the  allegations  of  the  com- 
plaint, except  it  admits  that  the  defendant  claims  to  use  and 
enjoy  said  privileges,  franchises  and  liberties  under  and  by  virtne 
of  the  act  of  the  legislative  assembly  mentioned  in  the  complaint, 
and  denies  that  the  same  is  without  warrant,  grant  or  charter. 

It  is  contended  upon  behalf  of  the  appellant  that  this  i&  a  civil 
action,  and  made  so  by  the  Practice  Act ;  that  the  common-law 
remedy,  by  information  in  the  nature  of  quo  warroTitOy  is  by  said 
act  abolished,  and  that  the  complaint  should  contain  aU  the  aver- 
ments necessary  to  constitute  a  good  complaint  in  a  civil  action 
under  the  Code.  It  is  also  contended  that  this  complaint  is 
fatally  deficient,  because  it  does  not  aver  that  appellant  is  a  co^ 
poration ;  that  its  allegations  are  based  upon  the  hypothesis  that 
defendant  is  not  a  body  politic  and  corporate,  and  that  it  raises 
only  the  question  of  its  existence  as  a  corporation ;  that  the  claim 
of  the  defendant  to  exercise  the  rights,  privileges  and  franchises 
pertaining  to  the  road  by  the  direct  terms  of  the  complaint,  are 
without  warrant,  grant  or  charter,  and  that,  having  none  of  the 
attributes  of  a  corporation,  at  the  date  of  bringing  this  suit,  yet 
it  is  charged  with  various  acts  of  usurpation,  omission  and  com- 
mission in  its  corporate  capacity.     And  it  is  further  contended 
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that,  if  the  defendant  had  neither  warrant,  grant  or  charter  at  the- 
date  of  bringing  this  action,  that  is,  if  it  was  not  a  corporation, 
and  had  usurped  the  authority  it  pretended  to  exercise,  then  it 
could  have  no  stattis  in  or  out  of  court ;  that  it  could  neither  sue 
or  be  sued,  and  that,  if  the  defendant  was  not  a  corporate  body, 
and  existed  with  neither  warrant,  grant  or  charter,  it  was  impossi- 
ble for  it  to  commit  any  act  of  usurpation,  omission  or  commis- 
sion, and  hence  that  the  plaintiff  has  brought  this  action  against 
an  artificial  being  that  did  not  at  the  time  exist,  and  prays  a 
judgment  of  ouster  against  a  nonentity. 

In  order  to  solve  the  questions  surrounding  this  case,  it  will  be 
first  necessary  to  ascertain  what  effect  the  adoption  of  the  Civil 
Practice  Act  of  this  Territory  had  upon  the  common-law  remedy 
for  usurpations  of  public  ofSces  and  franchises.  The  ancient 
mode  of  proceeding  was  by  writ  of  qtto  warranto^  and  this  old 
writ  is  the  foundation  of  the  more  modem  proceeding  by 
information  in  the  nature  of  qiw  warranto.  During  the  reign  of 
Queen  Anne,  a  statute  was  parsed  upon  the  subject  of  informa- 
tions, in  the  nature  of  qno  warrantOy  in  cases  of  usurpations  or 
intrusions  into  public  offices  or  franchises,  and  this  statute  forms 
the  basis  of  the  remedy  in  England  and  the  United  States  at  the 
present  day  in  cases  of  this  character,  except  where  the  proceed- 
ings have  been  established,  modified  or  changed  by  statute. 

Did  the  adoption  of  our  Civil  Practice  Act  by  the  legislative 
assembly  of  this  Territory  abrogate  or  abolish  the  common-law 
remedy  upon  this  subject?  The  appellant  contends  for  the 
affirmative  of  thig  proposition,  and  also  that  the  Practice  Act 
established  a  civil  action  for  all  cases  of  this  kind,  and  that  the 
complaint  in  this  case,  when  tested  as  a  complaint  in  a  civil  action 
under  the  Code,  is  defective,  and  hence  that  the  judgment  below 
should  be  reversed. 

The  Practice  Act,  in  force  at  the  commencement  of  this  action,, 
provides,  section  1 :  That  '*  there  shall  be,  in  this  Territory,  but 
one  form  of  civil  action  for  the  enforcement  or  protection  of 
private  rights,  and  the  redress  or  prevention  of  private  wrongs.'* 
It  also  provides,  section  810 :  "  An  action  may  be  brought  by 
the  district  attorney,  in  tiie  name  of  the  people  of  this  Territory, 
upon  his  own  information,  or  upon  the  complaint  of  a  private 
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{)arty,  against  imy  person  who  usarps,  intmdes  into,  or  nnlawfollj 
holds,  or  exercises  any  pablic  office,  civil  or  military,  or  any 
franchise  within  his  district  in  the  Territory."  This,  and  the  fol- 
lowing six  sections,  contain  all  the  provisions  of  our  statute  in 
relation  to  usurpations,  intrusions  into  or  unlawfully  holding 
public  offices  or  franchises ;  and  this  statute,  to  all  intents  and 
purposes,  is  but  a  re-enactment  of  the  common  law  upon  the  same 
^subject,  and  in  the  absence  of  any  such  statute  by  virtue  of  the 
common  law,  in  this  Territory,  the  remedy  for  this  character  of 
cases  would  still  have  been  perfect  and  complete.  And  even  if 
•our  statute  had  provided  a  new  remedy,  and  a  new  mode  and 
f  oim  of  proceeding  in  this  character  of  cases,  still  the  common- 
law  remedy  would  have  remained  in  full  force,  unless  the  statute, 
in  direct  terms,  abolished  it,  and  this  by  virtue  of  a  very  old  and 
■a  very  sound  rule  of  interpretation,  that  '^  a  statute  in  the  affirm- 
jitive,  without  negative  words,  does  not  take  away  the  common 
law ; "  and,  recognizing  this  principle,  the  legislature  of  New 
York  State,  when  they  adopted  a  Code  of  Civil  Procedui^e, 
•directly^  and  in  unmistakable  terms,  al)olished  the  common-law 
remedy  of  qico  v>arranto,  while  the  legislature  of  Ohio,  when 
adopting  a  Code  'for  that  State,  expressly  saved  it. 

Our  law  being  but  the  common-law  remedy  reduced  to  the 
form  of  a  statute,  let  us  examine  the  question  as  to  how  and 
wherein  our  Civil  Practice  Act  has  affected  the  pleadings  and 
mode  of  proceedings  in  this  action.  Informations  in  the  nature 
of  qico  warranto  are  always  of  a  public  character,  wherein  the 
people,  the  State  or  the  Commonwealth  are  interested,  and  this 
form  of  action  and  proceeding  can  never  be  resorted  to  to  ledreas 
;a  private  wrong  or  for  the  enforcement  of  a  private  right  And 
if  the  action  which  the  district  attorney,  by  virtue  of  section  SlO, 
.s  authorized  to  bring  on  behalf  of  the  people  is  a  dvil  action,  it 
is  made  so  by  virtue  of  the  first  section  of  the  act,  but  this  first 
section  only  provides  a  civil  action  for  the  enforcement  and  pro- 
tection of  prvoats  rights  and  redress  for  private  wrongs ;  and  if 
inf onnations  in  the  nature  of  qtio  warranU}  do  not  and  cannot, 
in  any  manner,  affect  private  rights  and  wrongs,  then  this  section 
of  the  Practice  Act  has  no  control  whatever  over  this  action  or 
proceeding. 
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It  has  long  been  settled,  indeed  the  proposition  was  never  dis- 
pntedj  that  proceedings  upon  information  in  the  nature  oi  ^ uo 
zoarro/nto  to  inquire  by  what  authority  a  person  holds  an  office  or 
a  franchise,  were  and  are  cUone  applicable  to  public  offices  and 
franchises  where  the  general  ^n^^it?  are  interested,  and  hence  the- 
action  is  always  brought  in  the  name  of  the  people,  and  is  never 
used  or  applied  to  a  private  right,  office  or  franchise.  The 
remedy  of  quo  warranto  cannot  now  and  never  could  be  used  to« 
call  in  question  a  private  right,  as  if  A  claims  the  right  to  get 
water  at  the  spring  of  B,  B  cannot  question  the  right  by  quo 
vmrranto  for  the  reason  that  the  public  has  no  interest  whatever 
in  the  controversy.  And  so  if  I  have  an  easement  in  my  neigh- 
bor's farm  whereby  I  have  the  right  of  way  over  and  across  the 
same  for  certain  purposes,  my  right  cannot  be  tried  by  qv4>  war 
ranto  for  a  like  reason.  And  if  A  claims  to  be  the  diief  officer 
of  a  partnership  wherein  the  people  have  no  public  interest,  or  of 
an  unincorporated  company,  a  mefe  private  adffair,  an  information, 
in  the  nature  of  a  quo  warranto  is  not  the  remedy  to  question 
his  claim.  It  is  only  in  cases  where  the  people  have  a  general 
and  a  common  interest  that  this  remedy  can  be  resorted  to,  and. 
hence,  in  all  the  cases  in  the  books,  the  people  are  plaintiff,  and  it 
would  be  a  strange  proceeding,  indeed,  if  the  people  could  bring 
an  action  to  protect  the  private  rights  of  a  person  or  to  redress 
his  private  wrongs. 

Section  310  provides  that  the  district  attorney  may  bring  aD 
action  not  for  any  private  individual,  or  for  a  private  purpose, 
but  in  the  name  of  the  people,  against  any  person  who  usurps,, 
intrudes  into  or  unlawfully  holds  any  public  office  or  franchise 
within  his  district.  And  the  action  is  authorized  in  the  name  of 
the  people  simply  because  the  usurpation  or  intrusion  is  a  public 
matter  in  which  all  the  people  are  interested,  and  because  the 
people  are  the  real  party  in  interest,  and  section  316  provides  that 
\i  the  defendant  is  found  guilty  of  such  usurpation  or  intrusion, 
he  may  be  lined  in  any  sum  not  exceeding  $5,000,  which  fine 
shall  be  paid  into  the  Territorial  treasury ;  so  the  action  is  in  the- 
nature  of  a  criminal  one,  brought  by  the  people  for  a  violation  of 
their  rights  and  privileges,  and  the  punishment  is  forfeiture  and' 
Vol.  n.  — 14 
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fine,  which  latter  is  paid  to  the  Territorial  treasury  for  the  benefit 
of  the  people  who  have  been  wronged. 

We,  therefore,  hold  that  section  1  of  the  Practice  Act,  wherein 
is  provided  a  civil  action  for  the  enforcement  of  private  rights, 
and  the  redress  of  private  wrongs,  cannot  apply  to  informations 
in  the  nature  of  quo  warranto,  which  are  purely  of  a  public 
character,  and  which  are  resorted  to  to  redress  public  wrongs,  and 
to  enforce  public  rights,  with  any  better  propriety  than  it  conld 
apply  to  proceedings  upon  indictments  wherein  the  people  seek  to 
punish  offendei*s  against  the  criminal  laws. 

And  even  if  our  statute,  upon  the  subject  of  usurpations  and 
intrusions  into  public  offices  and  franchises,  was  not  a  re-euact- 
ment  of  the  common  law  upon  the  same  subject,  and  if  the 
statute  did  provide  a  new  remedy,  and  a  new  form  of  proceeding, 
which  it  does  not,  still  the  statute  does  not  pretend  to  abolish  the 
common-law  remedy,  and,  therefore,  leaves  it  in  full  force,  and, 
if  we  have  two  remedies,  we -may  test  and  try  the  sufficiency  of 
this  complaint  by  either,  and  if  the  information  or  complaint  in 
this  action  is  good  at  common  law,  it  is  sufficient  for  all  the  pu^ 
poses  of  this  case,  and,  as  we  hold  that  the  first  section  of  the 
Practice  Act  does  not  apply  to  this  form  of  action,  we  must 
measure  the  information  herein  by  the  rules  and  principles  of  the 
•common  law. 

In  proceedings  upon  information  in  the  nature  of  quo  wa/r- 
rantt>y  the  rule  of  pleading  is  thus  laid  down  in  Thompson  v. 
The  People,  23  Wend.  571 :  "  Where  the  information  questions  a 
present  right  of  any  defendants  to  have  or  use'  any  corporate 
rights  or  franchises,  those  defendants  must  in  their  plea  set  oat 
the  matter  specially  as  it  forms  their  defense,  and  upon  that  plea 
the  attorney-general  takes  issue  (unless  he  chooses  to  allege  by 
way  of  replication  some  new  matter),  and  is  not  required  to 
flpecify  the  charges  upon  which  he  relies  as  matters  of  f orfeitare. 
All  such  new  matter  alleged  in  the  rephcation,  or  otherwise  by 
the  attorney-general,  is  in  fact  a  new  information,  and  mnst  be 
pleaded  to  by  the  defendants  until  an  issue  is  formed."  And  thia 
course  of  pleading  was  pursued  in  the  celebrated  qtu>  warrain^ 
case  of  The  City  of  Zandon,  8  Howell's  State  Triab,  1050,  and  has 
been  followed  as  a  form  since  that  time.      In  that  case  the  attor* 
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ney-general,  by  information  in  the  nature  of  qioo  warrcmtOj 
•charged  that  the  mayor,  etc.,  of  the  city  claimed  and  used  with- 
out lawful  authority :  1.  To  be  a  body  corporate ;  2.  To  elect 
sheriffs ;  3,  To  be  justices,  and  hold  sessions,  all  which  liberties 
and  franchises  they  usurped.  To  this  information  the  defendants 
pleaded  their  charter,  etc.,  and  the  attorney-general  replied  ^that 
they  were  not  a  corporation,  whereby  issues  were  joined  for  the 
jury.  Justice  Blackstonb,  commenting  upon  this  case,  says  the 
proceedings  in  strictness  of  law  were  sufficiently  regular. 

In  a  note  by  the  learned  reporter,  to  the  case  of  People  v.  liich- 
urdson^  4  Cow.  106,  a  form  for  an  information  is  given,  which 
strictly  follows  the  precedent  of  the  case  against  the  City  of  Lon- 
dofiy  and  it  is  there  stated  that  this  is  the  form,  whether  the  in- 
formation be  brought  for  an  usurpation  without  any  original  title, 
■or  for  a  sicbseqicent  forfeiture  when  the  original  title  ie  not  di^ 
jmted. 

In  the  case  of  People  v.  KingaUrum  cfe  Jf.  T.  Ji.  Go.y  23  Wend. 
194,  the  action  was  an  information  in  the  nature  of  a  quo  war- 
rcmio.  The  information  charged  the  defendant  with  usurping 
the  liberties,  privileges  and  franchises  of  being  a  body  politic  and 
corporate  by  the  name  of  the  Kingstown  &  Middletown  Turn- 
pike Road  Company,  and  by  that  name  to  construct  and  maintain 
a  turnpike  road  within  certain  bounds,  specifying  the  same,  and 
to  erect  and  maintain  gates  upon  such  road,  and  to  levy  and  col- 
lect tolls  from  all  persons  using  the  same ;  all  which  liberties  and 
privileges  were  charged  to  have  been  usurped.  To  this  informa- 
tion the  defendants  pleaded  the  act  of  the  legislature  whereby 
they  were  erected  a  body  corporate,  and  were  authorized  to 
construct  the  turnpike  road,  etc.,  described  in  the  information, 
and  the  correctness  of  this  information  was  not  called  in  question. 

In  the  case  of  People  v.  Bomk  of  Niagara^  6  Cow.  196,  the 
information  is  set  out  in  full  in  the  report  of  the  case,  and  sub- 
stantially charges  that  the  President,  Directors  and  Company  of  the 
Bank  of  Kiagara,  at  Buffalo,  in  the  county  of  Erie,  for  the  space 
of  six  months  now  last  past  and  upward,  have,  and  still  do  use 
without  any  warrant,  grant  or  charter,  the  following  liberties  and 
franchises,  to  wit :  That  of  being  a  body  politic  and  corporate  in 
law,  fact  and  name,  by  the  name  of  the  President,  Directors  and 
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Company  of  the  Bank  of  Niagara,  and  bj  the  same  name  to  plead 
and  be  impleaded,  answer  and  be  answered  nnto,  etc.,  all  which 
said  liberties  and  franchises  the  President,  etc,  aforesaid,  daring 
all  the  time  aforesaid,  have  usurped^  and  still  do  usurp,  upon  the 
said  people.  The  defendants  in  their  plea  set  forth  the  act  of  the 
legislature  by  which  they  were  incorporated  into  a  banking  com- 
pany, to  which  there  was  a  replication  and  rejoinder.  Savage, 
C.  J.,  delivered  the  opinion  of  the  court,  and,  after  stating  the 
pleadings,  said :  ^^  The  first  question  respects  the  sufficiency  of  the 
information.  Upon  this  I  shall  only  remark  that  the  form 
adopted  here  is  the  same  which  was  used  in  the  celebrated  case 
of  the  CUy  of  London^  3  Hargr.  St.  Tr.  545,  and  which  waa 
there  adjudged  sufficient.  A  like  precedent  is  given  in  Rex  v. 
Amery,  2  T.  R.  515.  I  am  perfectly  satisfied,  therefore,  with 
the  form  of  the  pleadings.*' 

In  the  case  of  The  People  v.  Bristol  dk  R.  T.  R.  Co.,  23  Weni 
223,  is  also  a  case  in  point.  In  that  case  the  attorney-general  filed 
an  information,  charging  that  the  Directors  and  Company  of  the 
Bristol  and  RensselaerviUe  Turnpike  Eoad  claimed,  and  for  five 
years  then  last  past  had  claimed,  to  be  a  body  politic  and  co^ 
porate,  by  the  name  of  the  Directors  and  Company  of  the  Bris- 
tol and  Rensselaerville  Turnpike  Road,  and  by  that  name  to  levy 
and  collect  tolls,  etc.,  all  which  privileges  and  franchisee  he  charged 
to  have  been  usurped.  To  this  information  there  was  a  plea  and 
replication.  The  sufficiency  and  form  of  the  information  was  not 
doubted  to  be  correct. 

Of  like  character  is  the  case  of  People  v.  HiUddale  dk  C.  T. 
jff.,  28  Wend.  254 ;  to  the  same  effect  is  the  case  of  Thmpm 
V.  People,  id.  537.  See,  also.  People  v.  Utioa  Ins.  Go.,  16  Johns* 
862 ;  Commonwealth  v.  Tenth  M.  T  Co.,  5  Cush.  609 ;  Ang.  & 
Ames  on  Corp.,  §§  766,  776.    ' 

It  will  be  observed  that  in  all  the  foregoing  cases  against  cor* 
porations,  the  informations  charge  the  defendant  with  usurpi^ 
their  corporate  rights  and  franchises,  and  the  objections  of  the 
appellant  in  the  case  at  bar  would  apply  wit^  equal  force  to  the 
cases  herein  referred  to,  for  in  all  these  cases  the  defendant  it 
charged  with  usurping  to  be  a  corporation,  and,  at  the  same  time^ 
a  judgment  of  forfeiture  is  asked  for  against  the  corporation. 
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The  foregoing  authorities  we  think  fiofficient  to  settle  the  ques- 
tion tliat  it  is  competent  to  bring  an  information  against  a  cor^ 
poration,  and  at  the  same  time  to  charge  the  corporation  with 
usurping  its  corporate  powers.  The.  simple  question  to  be  tried 
and  determined  is,  whether  or  not  the  corporation,  by  their  acts  of 
misuser  or  nonuser,  have  forfeited  their  rights,  franchises  and 
privileges.  K  thej  have,  their  corporate  acts  are  usurpations  upon 
the  people,  and  this  is  the  matter  to  be  tried.  The  people  are  not 
<9ompelled  to  prove  any  thing.  They  call  upon  the  corporation  tc 
dshow  its  title  and  authority,  and,  unlike  other  cases,  the  result  of 
the  case  does  not  depend,  and  is  not  determined  by  the  strength 
of  plaintifiPs  title^  but  upon  the  title  of  the  defendant.  They 
must  show  a  perfect  title,  and  show  that  it  has  not  been  forfeited 
bj  any  act  of  omission  or  commission.  The  issue  is  formed  upon 
the  plea  and  replication. 

The  information  in  the  caae  at  bar  follows  the  forms  that  have 
been  approved  over  and  over  again  by  the  highest  authority,  ex- 
cept in  this,  that  the  district  attorney  has  embodied  and  engrafted 
into  his  information  the  specific  matters  upon  which  he  relies  for 
forfeiture,  making  direct  specific  charges  in  addition  to  the  gen- 
eral charge,  instead  of  setting  up  the  same  in  his  replication ;  and 
the  only  effect  of  this  mode  of  specifying  the  charges  is  to  form 
.an  issue  upon,  the  information  and  plea  instead  of  the  plea  and 
replication,  and  possibly  to  change  the  burden  of  proof  in  the  trial 
of  the  cause,  ndther  of  which  e£Eects  would  vitiate  the  pleading. 

We  wish  now  to  test  this  information,  looking  upon  it  as  a  com- 
plaint in  a  civil  action  under  the  requirements  of  the  Practice 
Act. 

A  cause  of  action  must  b^  fully  set  forth  in  the  complaint,  for 
the  reason  that  the  proof  cannot  go  beyond  the  averments.  It  is 
•claimed  that  the  complaint  in  this  case  is  fatally  defective  in  this, 
that  there  is  no  averment  that  the  defendant  is  a  corporation,  and 
hence  that  its  corporate  character  could  not  bo  proved,  and  that 
the  absence  of  this  proof  would  leave  no  case  in  court.  The  aver- 
ments of  the  complaint  are  to  this  effect :  That  defendant  claims 
to  ^'oy  and  use  said  privileges,  franchises  and  liberties  under  and 
by  virtue  of  an  act  of  the  legislative  assembly  of  said  Territory, 
entitled  ^^  An  act  to  incorporate  the  Virginia  City  and  Summit 
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City  Wagon  Road  Company,"  approved  January  37,  1865,  bat 
that  tlic  daims  of  defendant  are  without  warrant,  grant  or  char- 
ter, .  because  of  the  specific  acts  of  forfeiture  set  forth.    The 
answer  admits  that  defendant  claims  to  use  and  enjoy  said  privi 
leges,  franchises  and  liberties  under  and  by  virtue  of  said  act  of 
the  legislative  assembly,  but  denies  that  its  claims  are  without 
warrant,  grant  or  charter,  and  specially  denies  the  specific  acts  of 
forfeiture  charged,  thereby  raising  an  issue  to  be  tried  as  to 
whether  or  not  the  acts  charged  in  the  complaint  are  true;  and 
the  fair  import  and  meaning  of  the  averments  in  this  complaint 
and  answer  is,  that  the  plaintiff  says  the.  defendant  claims  to  be  & 
corporation,  and  the  defendant  admits  the  claim. 

A  reference  to  the  statutes  will  show  that  the  act  of  the  assem- 
bly referred  to  in  the  complaint  is  an  act  "  to  incorporate  the 
Virginia  City  and  Summit  City  Wagon  Road  Company,"  and 
this  is  the  company  against  whom  this  suit  is  brought,  and  the  act 
referred  to  in  the  complaint  shows  the  company  to  be  an  incor- 
poration. 

Section  61  of  the  Practice  Act  of  1867,  which  wae  in  force 
when  this  action  was  brought,  provides,  that  in  pleading  a  private 
statute,  or  a  right  derived  therefrom,  it  shall  be  suflicient  to  refer 
to  such  statute  by  its  title,  and  the  day  of  its  passage,  and  the 
court  shall  thereupon  take  judicial  notice  thereof.  Therefore 
it  is  that  the  reference  to  the  act  incorporating  this  road  com- 
pany, this  defendant,  must  have  the  same  force  and  effect  as  if 
copied  into  and  made  a  part  of  the  complaint ;  and,  looking  at 
the  act  as  a  part  of  the  complaint,  as  we  have  the  right,  and  as  it 
is  our  duty  to  do,  we  shall  find  that  the  defendant  is  a  corpo- 
ration, and  the  act  of  incorporation  being,  in  effect,  a  part  of  the 
complaint,  an  additional  averment  that  the  defendant  is  a  corpo- 
ration, would  be  surplusage,  and  wholly  immaterial. 

Therefore,  looking  at  the  complaint  with  the  statute  referred 
to  as  a  part  thereof,  we  think  it  sufficiently  appears,  and  is  affirm- 
atively averred,  that  the  defendant  is  a  corporation,  and  this  the 
defendant  admits.  And  if  there  was  no  admission,  the  act  in- 
corporating the  company,  the  defendant,  is  so  pleaded  that  it 
could  be  proved  by  the  introduction  of  the  act  in  evidence,  and 
any  allegation  in  a  complaint,  sufficient  to  authorize  proof  nnder 
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it,  is  sufficient  for  all  purposes.     And  treating  this  pleading  as  a 
complaint,  we  are  satisfied  that  it  states  a  cause  of  action. 

The  8th  section  of  the  act  incorporating  the  defendant,  pro- 
vides that,  on  complaint  before  a  justice  of  the  peace  of  the  town* 
ship,  that  said  road  is  out  of  repair,  the  defendant  shall  be  sum- 
moned to  appear  before  such  justice ;  and  if  on  the  trial  it  shaU 
be  found  that  the  road  is  out  of  repair,  and  unsafe  for  travel,  it 
shall  be  the  duty  of  the  justice  to  impose  a  fine  of  not  less  thao 
$10  nor  more  than  $25,  and  in  addition  thereto,  to  issue  his  ordei 
that  no  tolls  shall  be  collected  upon  said  road  until  it  is  put  in 
good  repair. 

By  virtue  of  this  section  it  is  insisted,  upon  the  part  of  the 
appellant,  that  the  remedy  by  information  in  the  nature  of  a  qtio 
warranto  to  forfat  the  charter  is  prohibited ;  that  the  remedy 
provided  by  the  act  of  incorporation  abolishes  all  other  reme- 
dies, and  that  the  action  authorized  to  be  brought  before  a  justice 
of  the  peace  excludes  all  other  proceedings  to  forfeit  the  franchise. 
In  other  words,  it  is  contended  that  the  eighth  section  of  the  act 
incorporating  this  defendant,  whereby  the  right  is  given  to  any 
person  to  make  complaint  before  a  justice  of  the  peace,  if  the 
road  is  out  of  repair,  at  once  abolishes  the  eommon4aw  remedy 
by  quo  warrantOy  and  abrogates  and  annuls  *the  810th  section 
of  the  Code  providing  remedies  for  usurpations  of  franchises^ 
and  fbrever  prohibits  the  people  from  bringiugan  action  to  forfeit 
the  charter  of  the  company,  no  matter  how  flagrant  their  acts  of 
usurpation  or  misuser  may  be ;  so  that,  if  the  claim  of  the  appel 
lant  is  upheld,  this  defendant  is  a  perpetual,  everlasting  corpora- 
tion, wiiJi  a  charmed  life,  and  entirely  beyond  the  reach  of  the 
people  or  the  State,  until  it  expires  by  the  limitation  of  the  act 
that  created  it. 

4 

If  this  condition  of  things  was  intended  by  the  legislature ;  if 
it  intended  to  abolish  the  common-law  remedy,  and  the  310th 
section  of  the  Practice  Act,  it  should  have  made  known  its  inten- 
tion by  the  use  of  positive  and  unmistakable  language,  but  as  it 
•aid  nothing  upon  the  subject  in  the  act  incorporating  the  defend- 
ant, we  cannot  presume  any  «uch  intention. 

The  eighth  section  simply  provides  for  a  private  action  at  the 
suit  of  an  individual,  and  does  not  pretend  to  interfere  with  the 
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remedy  of  the  people,  and  the  private  action  is  not  at  all  incom- 
patible with  the  public  remedy ;  and  there  is  no  implied  or  pre- 
:6umed  intention  upon  the  part  of  the  legislature  to,  in  any  man- 
ner, cripple  or  abolish  the  remedy  of  the  people  or  the  State. 
There  is  no  doubt  an  action  lies,  and  always  did  lie,  against  a  cor- 
poration for  mischief  to  an  individual,  arising  either  from  mis- 
feasance or  nonfeasance,  and  yet,  because  of  this^  the  public 
remedy  was  never  questioned.  People  v.  £,  <&  J2.  T.  Co.^  23 
Wend.  244. 

And  the  same  authority  lays  it  down  as  a  rule  of  ahnost  uni- 
versal application,  that  if  a  statute  fixing  a  penalty  for  an  offense 
•do  not  either  expressly  or  by  necessary  implication  cut  off  the 
^mmon-kw  punishment,  or  prosecution  for  the  same  offense,  it 
.ahall  be  taken  to  intend  merely  a  cumulative  remedy.  And  with 
•stronger  reason  does  this  rule  apply  when  th^re  is  a  general  statu- 
tory remedy  upon  the  same  subject,  which  the  particular  statute 
or  act  does  not  attempt  to  modify  or  repeal. 

We,  therefore,  hold  that  the  eighth  section  of  the  act  inoorpd^ 
ating  the  defendant  does  not  abolishj  repeal  or  modify  the  com- 
mon-law and  statutory  remedy  for  usurpation,  intrusions  into  or 
unlawfully  holding  an  office  or  franchise. 

It  is  further  ai^ued,  upon  behalf  of  the  appellant,  that  if  the 
nonfeasance  is  not  continued  up  to  the  commencement  of  the  pro- 
•ceeding,  or  has  ceased  before  the  suit  is  brought,  or  is  not  an  ex* 
isting  danger  to  the  community,  it  is  not  a  good  cause  for  forfeit- 
ure. That  is  to  say,  ther!9  may  have  been  divers  and  long-con- 
tinued acts  of  forfeiture,  the  road  may  have  been  so  out  of  repair 
for  long  periods  of  time,  as  to  subject  the  corporation  to  a  forfeit- 
ure of  its  charter,  yet  if,  by  the  operation  of  natural  causes  or  the 
;acts  of  the  company,  the  road  happens  to  be  in  good  repair,  at  the 
date  of  bringing  the  action  against  the  corporation,  this  shall  op* 
•erate  as  a  sort  of  condonation  for  the  acts  of  forfeiture,  as  if  a 
\perBon  offends  against  the  law  and  afterward  behaves  himself 
-therefore  he  shall  not  be  punished  for  the  offense.  This  does  not 
.seem  to  be  a  very  sound  proposition. 

Grants  confirming  franchises,  rights  and  privileges  are  con- 
tracts between  the  sovereign  power  and  private  citizens  upon  oer- 
ttain  implied  or  expressed  conditions.    A  performance  of  these 
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•oonditionB  bj  the  citizens  is  the  consideratioii  of  the  oontraet, 
And  vests  the  franchise,  and  a  non-perf ormauce  of  them  forfeits 
it.  These  firandiisesy  granted  by  the  legislatare,  are  an  exdusive 
monopoly,  and  never  should  be  made  for  the  private  advantage 
•of  any  person,  bat  scdely  for  the  public  good,  and  when  made, 
the  conditions  of  the  grant,  whether  implied  or  expressed,  should 
be  complied  with  like  conditions  pi^edent  to  any  other  contract 
Precedent  conditions,  which  must  take  place  before  the  estate  can 
vest,  must  be  literally  performed.  Thompson  v.  People^  38 
Wend.  537. 

The  condition  precedent  to  the  contract  between  this  defend- 
.ant  and  the  people  of  the  Territory  was,  that  the  defendant 
should  construct  and  keep  in  repair  the  Virginia  City  aad  Sum- 
mit Oity  Wagim  Bead.  This  condition  diould  be  substantially  com- 
plied with,  and  a  failure  to  comply  ih  a  material  particular  would 
subject  the  franchise  to  forfeiture.  Whether  or  not  there  was  a 
performance,  and  compliance  with  these  conditions,  was  the 
question  tried  to  the  jury,  and  as  there  is  evidence  to  support  the 
verdict,  it  cannot  be  disturbed  here,  and  the  judgment  below  is 

;affirmed  with  costs. 

JvdgvMfnA  affirmed. 


Umttbd  Statbb,  respondent,  v.  Ufhah,  appellaot. 

OisniiCT  COURT — Jurisdietion  and  praetics.  The  Organic  Act  of  Montana 
Territory,  approved  May  26,  1864,  confers  upon  the  district  coarts  of  the 
Territory  the  Jurisdiction  and  practice  of  the  district  and  clrooit  courts  of 
the  United  States  in  cases  arising  under  the  constitution  and  laws  of  the 
United  States. 

<2biminal  Uiyr^- peremptory  chalUiigeB,  A  party,  who  has  been  indicted  for 
grand  larceny  and  receiving  stolen  goods  in  violation  of  the  laws  of  the 
United  Sutes,  Is  entitled  to  three  peremptory  chaUengee  to  the  jtily 
Impaneled  to  tiy  the  eaae»  under  chxpUrt  88S«  acta  4S^  comgnn,  approved 
June  8»  187S. 

Appeal  from  Second  IHstrict^  Deer  Lodge  County. 

At  the  trial,  a  jury  was  drawn  fir<nn  the  regular  panel,  and 
jpassed  for  cause  by  die  parties,  after  the  jurors  had  been  exam- 
Vol.  II.  — 15. 
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ined  respeoting  their  qualifieatioiiB  to  serve.  The  defendant  then 
challenged  peremptorily  one  of  the  jniy.  The  oonrti  Enowi^ 
J. J  oyerroled  the  challenge^  and  the  jury  was  then  sworn  to  try 
the  case. 

Chapter  833  of  the  acts  of  the  42d  congress,  approved  Jnne  8^ 
1873  (17  IT.  S.  Sts.  283),  provides  that,  in  certain  criminal  eaaes^ 
the  United  States  and  defendant  shall  be  entitled  to  a  number 
of  peremptory  challenges^  ^'and  in  all  other  oases,  civil  and 
criminal,  each  parly  shall  be  entitied  to  three  peremptory  chal* 
lenges." 

W.  F.  Sahdebs,  Shasp  &  Naftoh,  and  Shobsb  &  Lowbt,  for 
appellant. 

Oomisel  referred  to  the  said  aet  of  congress.  Their  aigoments 
apon  other  pofats  are  omitted. 

M.  0.  Paak,  United  States  Attorney,  and  W.  H.  OLAaBrr,  for 

respondent. 


Sebvis,  J.  The  appellant  and  Thomas  0.  Power  were  h 
by  the  United  States  grand  jury  for  the  second  judicial  district,  in 
and  for  the  county  of  Deer  Lodge,  at  the  October  term,  1873. 
They  were  charged  with  grand  larceny  and  receiving  stolen  goodft 
in  violation  of  the  laws  of  the  United  States.  A  trial  was  had 
at  said  term,  when  Power  was  discharged,  and  appellant  was  oon* 
victed  of  receiving  stolen  goods,  and  sentenced  to  the  peniten- 
tiary. From  this  action  an  appeal  has  been  taken  to  this  conrt,. 
and  many  errors  have  been  assigned,  and  are  set  out  in  the  record 
of  the  case. 

Among  these  errors  is  that  of  the  refusal  of  the  court  to  allow 
any  peremptory  challenges  to  the  jury  that  was  impaneled  iir 
the  case.    In  its  ruling  thereon,  we  think  the  court  erred. 

The  Oiganic  Act  of  this  Twritory,  wherein  the  jurisdiction  of 
the  United  States  district  and  circuit  courts,  in  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  is  conferred  npuu 
our  district  courts,  necessarily  carries  with  it  the  practice  of  those 
courts.  The  attention  of  the  court  below  could  not  have  been 
called  to  the  statute  allowing  the  appellant  three  perencptory 
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challenges  to  the  jury.    Without  conaideriBg  the  othei  errore, 

7/hidi  are  asBigned,  the  judgment  is  reyersed,  and  a  new  trial 

firanted. 

^  Judgment  r^veri^. 


Alvobd,  respondent,  v.  Hendbib,  appellant. 

Dtatutort  coNBTBUcnoif — act  Mtcuring  tneehaniet^  Uetu  eontiiUuUonaL  The 
act  of  t1i0  legislative  aMembly,  approved  Janaary  12,  1879  (God.  Ste., 
chapter  40),  secitres  liens  to  mechanics  for  their  labor,  and  confers  npon 
the  district  court  chancery  Jurisdiction  to  determine  the  rights  and  priorities 
of  the  liens  of  mechanics  and  mortgagees.  The  6th  section  of  the  Organic 
Act  of  the  Territory  provides  ^  that  the  legislative  power  of  the  Terri. 
tory  shall  extend  to  all  rightful  subjects  of  legislation  consistent  with 
the  constitution  of  the  United  States,  and  the  provisions  of  this  act.'* 
Hdd,  that  said  act  of  the  legisUttive  assembly  is  constitutionaL  HM^ 
also,  that  said  act  secures  a  lien  to  a  mechanic  for  work  which  has  not 
been  performed  under  any  contract. 

Mbchanicb*  LIBN6  UFOH  quABTZ  LODB  AND  MILL.  A.  made  a  contract  with  H. 
to  perform  labor  at  the  rate  of  fd,f500  per  annum,  and  work  onehali  of  hiv 
time  upon  H.'s  quarts  lode,  and  the  other  half  upon  H.'s  mill,  in  which 
the  quartz  taken  from  the  lode  was  to  be  worked.  HM,  that  A.  can 
secure  payment  for  said  labor  by  filing  and  enforcing  in  the^me  action  one 
lien  upon  the  lode  and  mill,  or  two  separate  liens  upon  said  property. 

Same  —  time  for  filing  lien  2^  A.  for  9aid  lobar.  The  time  during  which  A. 
was  to  perform  said  labor  for  H.  was  not  stated  in  said  contract,  and  A» 
worked  under  it  21  months.  The  6th  section  of  said  act  of  the  legisla- 
tive assembly  makes  it  the  duty  of  a  perHon,  wishing  to  avail  himself  of  the 
said  act,  to  file  with  the  county  recorder,  within  sixty  days  after  said  labor 
shall  have  been  perfQnned,an  account  of  his  demand.  HM,  that  A.  was 
not  required  to  file  said  account  within  sixty  days  after  the  end  of  the 
first  year  to  secure  a  lien  for  the  sum  then  due  from  H.  under  said 
contract. 

Appeal  from  Third  District^  Lewis  and  Cla/rhe  County. 

Thk  action  was  tried  by  Wadb,  J.    Davi%  one  of  the  defend* 
ttots,  was  interested  in  the  property^  and  appealed  firom  the  jud^ 
menty  which  gave  priority  to  the  daiin  of  Alvord  against  Hen 
4rie  0¥er  that  of  Davis.    Hendrie  did  not  appeal. 
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Chumasebo  &  Chadwiok,  for  appellant,  Davis. 

Hendrie  was  not  the  owner  or  propri^x)r  of  the  property  in 
controversy,  and  had  no  interest  therein.  It  most  be  shown  tht 
a  defendant  has  an  interest,  which  can  be  sold,  before  a  court  of 
equity  will  decree  a  sale.  There  is  no  proof  to  show  that  Hendrie 
was  the  owner. 

The  complaint  is  insufficient.  It  appears  upon  its  face  that 
the  court  had  no  jurisdiction  in  law  or  equity.  It  sets  up  two 
distinct  causes  of  action,  and .  asks  for  liens  upon  two  separate 
estates.  Houck  on  Liens,  §  139 ;  Rathbun  v.  Ilayford^  5  Allen, 
408. 

Respondent  was  hired  for  one  year  only.  His  right  to  a  lien 
expired  sixty  days  after  the  end  of  the  year,  unless  notice  waa 
filed  and  suit  brought,  as  required  by  the  statute.  Cod.  Sts.  510, 
§  6 ;  513,  §  20.     This  was  not  done. 

The  evidence  does  not  sliow  that .  any  work  was  performed  by 
respondent,  which  entitled  him  to  a  lien  uiider  the  statute.  Ee- 
spondent  should  prove  the  labor  done  upon  each  piece  of  property. 
The  court  could  not  ascertain  it  from  the  testimony.  Houck  on 
Lieyns,  §  139 ;  Cod.  Sts.,  509,  §  1.  A  lien  could  only  extend  to 
the  work  actually  done  on  the  lode  or  mill.  Edgar  v.  SalMwy^ 
17  Mo.  271. 

Bespondent  claimed  more  than  was  due  him,  and  his  lien  ifl» 
therefore,  vmd.  Houck  on  Liens,  §  210 ;  Lynch  v.  Crano/f^  8 
Gray,  582 ;   Underwood  v.  Walcotty  3  AUen,  669. 

liespondent  claims  a  lien  for  working  as  an  amalgamator  in  the 
mill.  The  statute  gives  no  lien  for  this  labor.  The  liens  of  Davia 
are  prior  to  those  of  respondent,  and  were  in  existence  before  the 
seoond  year  of  respoadent's  employment,  and  before  any  ndice 
of  lien  was  filed. 

O.  G.  Symes  and  Shobeb  &  Lowsy,  for  respondent. 

Bespondent  performed  work  equally  upon  the  mill  and  lode, 
according  to  his  contract  with  Hendrie.  The  notice  of  lien  was 
filed  within  dxty  days  after  the  completion  of  the  labor,  and  thii 
action  was  commenced  within  six  months  after  the  filing  of  tte 
notice. 

Mechanics'  liens  attach  from  the  time  of  the  commencement  oi 
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tlie  baildiDg,  and  have  prioiitj  over  all  incumbranoes  made  there* 
after.  Sta.  1864,  384,  §  8;  JhdboiSy  adm'r,  r.  Wilson's  Trus- 
tee, 21  Mo.  214 ;  Honck  on  liena,  §§  50,  141 ;  Moohan  v.  JSkiOi- 
van,  1  Mon.  470 ;  Mason  v.  Gerrnainey  id.  368. 

Courts  construe  the  law  favorably  to  mechanics'  liens.  Honck 
on  Liens,  §§  66,  .68.  The  same  law  of  liens  is  applicable  to 
mechanics  and  laborers  working  on  mines.  Nolan  v.  Lovelock,  1 
Mon.  224 ;  Sts,  1868,  80,  §  1. 

Sbbvis,  J.  This  was  an  action  commenced  nnder  the  mechan- 
ics', lien  law  of  Montana  Territory  to  enforce  a  lien  for  work  and 
labor  alleged  to  have  been  pecformed  by  the  plaintifi  and  respond- 
ent for  the  defendant,  Hendrie,  upon  a  oertain  quartz  mine  and 
quartz  mill. 

The  allegations  of  the  pleadings  in  the  case  are^  in  substance, 
as  follows : 

That  on  the  1st  day  of  August,  1869,  the  plainti£^  Alvoid, 
entered  into  a  contract  with  tiie  defendant,  Hendrie,  whereby  the 
plaintiff,  being  a  mechanic,  agreed  to  work  for  the  defendant,  for 
the  sum  of  $2,500  per  annum,  in  and  about  the  opening  and  de- 
veloping of  a  certain  quartz  mine,  of  which  the  said  defendant 
was  the  owner  of  thirteen^twentieths,  known  as  the  Whitlatch 
Union  Quartz  Mine  or  Lode,  situate  in  Lewis  and  Olarke  county, 
Montana  Territory,  and  in  about  the  building,  erection  and  repair* 
ing  of  buildhigs  and  machinery  upon  the  premises,  known  as  a 
twenty-stamp  quartz  mill  in  Oro*Fino  gulch,  a  short  distance  from 
said  mine,  all  being  more  fully  described  in  said  pleadings  at 
being  owned  by  said  Hendrie,  one-half  of  the  time  of  the  plain* 
tiff  to  be  devoted  to  eadi  of  said  work ;  that  he  commenced  said 
work  on  the  said  1st  day  of  August,  1869,  and  so  worked  con*- 
tinuously  thereafter  until  the  Ist  day  of  May,  1871 ;  that  on  the 
25th  day  of  June,  1871,  be  settled  with  Hendrie,  and  an  account 
therefor  was  stated  between  them,  when  there  was  found  due 
plaintiff  from  said  Hendrie,  after  deducting  sundry  credits  and 
payments,  the  sum  of  $3,787.50,  which,  it  was  agreed  between 
them,  should  be  a  lien  upon  the  mine  and  quartz  mill  in  equal 
proportions;  that  on  the  26th  day  of  June,  1871,  he  perfected 
two  separate  liens  upon  said  property,  according  to  law,  and,  by 
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way  of  two  separate  caaaes  of  aedon  in  this  proceeding  seelo  to 
enforce  the  same,  alleging  therein  that  the  defendants,  Kelly  and 
Dam,  claim  to  havie  some  interest  or  lien  upon  said  properlj, 
who  appear  and  answer  separately. 

Kelly,  for  answer,  substantially  deuiea  the  aUegations  of  the 
plaintifPa  complaint,  averring  the  transaction  between  AlTord  and 
Ilendrie  to  be  fraudulent  and  void ;  that  the  court  had  no  jniii- 
diction  over  the  subject  of  the  action,  and  could  not  renders 
judgment  in  personam  and  iii  rem  in  the  same  proceeding;  and, 
by  way  of  croa&Klemand,  claims  a  prior  lien  on  said  Whidatcb 
Lode  for  work  and  labc»r  to  the  amount  of  $385^  to  reoover  which 
he  then  had  suit  pending,  and  prayed  judgment  of  diqnissal. 

Davis  answered,  denying  substantially  as  did  Elelly,  and  STer- 
ring  his  interest  in  the  property,  viz.,  that  of  two  mortgages  exe- 
cuted by  Hendrie,  one  of  date  of  September  17, 1870,  given  to 
secure  two  promissory  notes,  one  for  $2,000,  dated  Febmaiy  15, 
1S69,  the  other  dated  June  7, 1860,  for  $9,444^  payable  in  ox 
months ;  the  other  mortgage  dated  September  10, 1868,  to  secore 
$5,400.  Also  a  mortgage,  executed  by  Hendrie  to  Korval  Hatri- 
SOD,  October  2, 1869,  to  secure  the  payment  of  $4,490 ;  also  an- 
other mortgage,  executed  by  said  Hendrie  and  one  £.  B.  Hendrie 
to  W.  B.  Evarts  to  secure  $1,725,  which  last  mortgages  had  been 
duly  assigned  to  Davis,  and  suits  were  then  pending  to  f  oredoee 
the  same. 

Upon  these  pleadings,  indudiog  plaintiffs  replication,  the  par- 
'  ties  proceeded  to  trial  to  the  court  The  plaintiff  to  maintain  the 
issue  on  hU  part,  offered  evidence  and  proofs,  among  which  were 
the  recorded  notices  required  by  the  lien  law ;  c(mveyance  from 
J.  W.  Whitlatch  to  Oharles  Hendrie;  articles  of  agreement  be- 
tween Whitlatch,  Tutt  and  others ;  also  reoord  of  odier  deeds  and 
mortgages,  to  all  of  which  the  defendant  Davis  objected,  which 
was  overruled  and  excepted  to,  and  pltdntiff  rested* 

The  defendant  Davis  alone  introduced  evidence  to  maintain  the 
issue  on  his  part,  and  rested. 

The  court  below  made  the  following  findings,  viz. :  That  there 
b  due  plaintiff  from  defendant  Hendrie  the  som  of  $8,787.50, 
with  interest  from  June  25, 1871 ;  that  of  this  amount  $19893.75 
is  a  valid  lien  upon  the  mill,  and  $1,893.76  is  a  valid  lien  upon 
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the  mine ;  that  the  same  became  sach  liens  on  the  Ist  day  of  Au- 
gust, 1869;  that  die  defendant  Davis'  mortgage  of  September  10, 
1868,  is  a  prior  lien  upon  the  mine ;  that  defendant  Kelly  has  a 
lien  upon  the  mine  'for  the  sum  of  $235,  with  interest,  next  in 
priority  to  that  of  plaintiflE;  that  the  lien  second  in  priority  upon 
the  mine  is  that  of  plaintiff  for  $1,893.75 ;  that  the  defendant 
Davis,  by  virtue  of  the  Harrison  mortgage,  has  a  lien  upon  the 
mill  next  in  priority  to  plaintiff,  and  that  his  lien  thereon  by  vir- 
tue of  the  Evarts  mortgage  is  next  in  priority ;  that  said  Davis 
iklso  has  a  valid  lien  upon  the  mill  by  virtue  of  his  mortgage  of 
date  of  September  17,  1870,  and  is  next  in  priority  to  the  lien  of 
Kelly,  and  next  in  priority  to  the  Evarts  mortgage^  and  rendered 
its  decree  accordingly,  and  for  the  sale  of  defendant  Hendrie's 
interest  in  the  property  in  question,  for  the  payment  in  the  order 
of  priority  so  found  by  the  court. 

To  all  of  which  the  defendant  Davis  objected,  and  dxdy  appeals 
to  this  court,  claiming  as  (/rounds  for  reversal,  that  under  the 
pleadings  in  tlie  case  the  court  had  no  jurisdiction  over  the  sub- 
ject of  the  action;  that  it  could  not  be  ascertained  ^therefrom 
whether  the  action  was  one  at  law  or  in  equity ;  that  if  it  was  one 
in  equity,  the  relief  sought  by  way  of  personal  judgment  and  a 
decree  for  the  sale  of  the  incumbered  property,  to  satisfy  the  re- 
spective liens,  could  not  be  granted ;  that  the  evidence  did  not 
warrant  the  findings  of  the  court,  and  especially  as  to  the  owner- 
ship of  the  property  by  Hendrie,  the  amount  of  labor  performed 
upon  each  species  of  property,  and  that  the  court  erred  in  giving 
priority  to  plaintiff  over  appellant. 

This  proceeding  was  commenced  under  and  pursuant  to  the 
mechanics'  lien  law,  passed  by  the  legislative  assembly  of  this 
Territory  in  1864,  amended  in  1868,  and  re-enacted  in  the  codified 
laws  in  January,  1872,  and  is  purely  and  expressly  a  statutory 
proceeding.  Under  this  law  it  is  provided  that  every  person  who 
shall  perform  work  upon,  or  furnish  material,  machinery  or  fix- 
tures for,  any  building,  erection,  bridge,  flume,  canal,  ditch,  mining 
claim,  quartz  lode,  ranche,  city  or  town  lots,  or  other  improve- 
ment upon  land,  or  for  repairing  the  same,  upon  complying  with 
the  provision  of  the  act,  shall  have  for  the  same  a  lien  thereon  to 
(Secure  the  payment  for  the  same,  to  the  extent  of  all  the  right, 
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title  or  interest  owned  therein  by  the  owner  or  proprietor  of  the 
same ;  and  such  lien  shall  liave  preference  upon  the  sfyn^cktre^  ete^ 
over  any  prior  lien  or  mortgage  on  the  land  where  the  same  is 
erected.  And  the  act  further  provides  the  mode  of  proceeding  to 
enforce  the  same :  that  the  proceeding  shall  be  conunenced  in  the 
district  court ;  that  the  pleadings,  practice,  process  and  other  pro- 
ceedings shall  be  as  in  oixiinary  civil  actionS|  except  that  the  peti- 
tion (complaint)  shall  allege  facts  necessary  to  secure  a  lien;  shall 
describe  the  property  charged  therewith ;  and  all  persons  inter- 
ested in  the  property  may  be  made  parties  to  the  action. 

The  court  shall  then  ascertain,  by  a  fair  trial,  in  the  usual  way, 
the  amount  of  indebtedness  for  which  the  lien  is  established,  and 
render  judgment  for  the  same  and  for  costs  of  suit;  and  if  the 
property  is  insufficient  to  pay  the  same,  then  the  residue  be  col- 
lected as  upon  ordinary  executions. 

All  the  proceedings  in  this  case  having,  as  we  think,  sufficiently 
conformed  to  the  provisions  of  this  act,  the  question  of  the  juris- 
diction of  the  court  in  the  premises  depends  upon  the  right  of 
the  legislative  assembly  so  to  enact. 

We  are  of  the  opinion  that  this  was  a  rightful  subject  of  l^ifi- 
lation,  that  by  it  no  jurisdiction  was  taken  from  tiie  court  inhibited 
by  the  Organic  Act  of  this  Territory.  The  security  or  lien  created 
by  it  was,  it  is  true,  in  derogation  of  the  common  law,  but  simi- 
lar to  tliat  of  nearly  all  of  the  States  and  Territories  of  the  United 
States,  and  always  recognized  as  a  rightful  subject  of  legislation. 
The  kind  or  character  of  jurisdiction  provided  for  the  enforce- 
ment of  the  lien,  was  that  of  chancery ;  the  chancery  side  of  the 
court  was  appealed  to,  without  it  the  appellant  would  not  have 
been  a  proper  party  to  the  proceeding,  and  his  rights,  as  well  as 
the  rights  of  the  plaintiff  and  others,  might  have  been  preju- 
diced. And  we  are  unable  to  see  wherein  the  rights  of  any  of  the 
parties  have,  or  could  have,  been  prejudiced  by  reason  of  the  ju- 
risdiction taken,  or  in  the  mode  of  the  proceedings  held  in  this  case. 

It  is,  however,  claimed  by  appellant  that  tihe  evidence,  as  shown 
by  the  decree,  did  not  warrant  the  findings  and  conclusions  of 
the  court  below,  as  to  the  ownership  of  the  property  by  Hendrie; 
as  to  the  amount  of  labor  performed  on  the  mill  and  on  the  mine 
in  question ;  and  that  the  lien  of  plaintiff  was  not  perfected  ao* 
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cording  to  law,  in  that  the  notices  of  lien  were  not  filed  within 
sixty  days  from  and  after  the  end  of  the  first  year  of  work  by 
plaintiff. 

We  have  examined  the  evidence  presented  by  the  record  in  thl 
case,  and  have  no  diiRculty  in  finding  thit  the  evidence  was  suffi- 
cient to  establish  the  ownership  of  the  property  in  question,  as 
claimed,  in  the  defendant  Hendrie.  It  does  not  appear  that  any 
other  person  has  or  claims  ^ny  other  or  greater  interest,  except  it 
be  the  answering  defendants,  who  claim  under  and  from  the 
49ame  character  and  title. 

If  any  doubt  existed  as  to  this  finding  of  ownership,  we  think' 
A  reference  to  the  twenfcy-first  section  of  the  act  herein  alluded  tb 
would  at  once  settle  the  doubt,  for  it  is  therein  provided,  "  Every 
person,  including  all  cestuis  qus  trusty  for  whose  immediate  use, 
enjoyment,  or  benefit,  any  building,  erection  or  improvement 
shall  be  made,  shall  be  included  by  the  word  "  owner,"  or  "  pro- 
prietor," under  this  act,  not  excepting  such  as  may  be  minors 
over  the  age  of  eighteen  years,  or  married  women." 

In  relation  to  the  sufficiency  of  the  proof  as  to  the  amount  and 
<diaracter  of  the  work  performed  generally  by  the  plaintiff, 
and  of  the  amount  and  character  jperf  ormed  upon  eaoh  of  the 
kinds  of  property,  we  are  of  the  opinion  that  the  proof  shows 
that  the  plaintiff  fully  complied  with  the  terms  of  his  contract 
with  Hendrie.  It  is  true,  the  evidence  shows  that  he  performed 
«ome  small  amount  of  work  that  might  not  be  the  subject  of  a 
lien  under  the  statute,  such  as  amalgamating,  but  to  what  amount 
it  is  not  shown ;  and  we  may  well  infer,  from  the  proof,  that  it 
4id  not  exceed  the  amount  tiiat  had  be«i  paid  him  before  filing 
his  lien.  There  is  also  proof  tending  to  diow  that  the  plaintiff 
4id  not,  and  could  not,  from  the  charaoter  of  the  business,  have 
worked  aU  the  time  for  which  he  has  charged.  All  this  may  be, 
in  fact,  true;  but  how  does  that  deprive  him  of  a  lien  for  the 
^mcunt  (value)  of  wcvk  done  and  performed  t  If 0  proof  was 
introduced  even  tending  to  show  that  what  work  the  plaintiff  in 
fiict,  did  do,  was  not  worth  at  the  rate  of  $2,600  per  year.  And 
when  the  plaintiff  ceased  working  he  settled  with  Hendrie  for 
ibe  same,  stating  an  account  as  it  existed  between  them,  finding 
a  balance  due  plaintiff  of  $8,787.50.  And  there  was  not  shown 
Vol.  n.  — Hf 
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to  have  been  any  fraud  or  colluBion  between  plamtiff  and  Hendrie. 
And  altliough  their  agreement  then,  apportioning  the  lien  eqoaDy 
upon  the  mill  and  the  mine,  could  not  make  the  same  so  in  law, 
no  more  could  such  an  agreement  defeat  the  law. 

The  contract  between  the  parties  was,  that  the  plaintiff  was  to 
work  for  the  defendant  at  $2,500  per  annum,  one*half  the  time 
on  the  mill,  the  other  half  on  the  mine ;  ezacUj  how  this  time 
was  to  be  divided  is  not  stated  or  shown.    Neither  is  it  shown 
that  the  exact  amount  and  value  of  labor  was  not,  in  fact,  per* 
formed  as  apportioned  by  the  court  below  upon  each  species  of 
property.    And  however  material  or  immaterial  the  failure  to 
establish  these  things  may  be,  we  are  of  opinion  that,  under  the 
contract  between  the  plaintiff  and  Hendrie,  and  the  facts  as 
shown  as  to  the  labor  performed,  that  the  whole  amount  thereof 
as  found  due  by  their  settlement,  was,  in  law,  a  valid  lien  upon 
all  the  property,  both  mine  and  mill  property,  of  which  the  defend- 
ant had  interest  in ;  and  although  he  proceeded  to  enforce  the 
same  as  upon  two  separate  causes  of  action  joined  in  one,  yet,, 
nevertheless,  it  was,  in  law,  but  one  transactiou,  under  one  and 
the  same  contract,  undivided  and  indivisible,  and,  therefore,  con* 
stitnted  but  one  cause  of  action ;  and  the  separating  them  into^ 
two  liens  and  two  causes  of  action  joined  in  one  is  not  erroneous^ 
especially  as  no  objection  was  taken  by  demurrer,  motion  or 
otherwise,  either  before  or  on  the  trial    It  is  also  objected,  that 
because  the  plaintiff  did  not  perfect  his  .lien  within  sixty  days 
from  the  end  of  the  first  year  of  labor,  that  the  same  is  thereby 
lost  for  that  year. 

Our  statute  creating  or  giving  this  kind  of  lien  is  unlike  any 
other  statute  we  are  acquainted  with,  except-that  of  California^ 
Idaho  and  Arizona.  Ours  and  theirs  do  not  make  it  necessary 
that  any  contract  should  exist  for  the  performance  of  the  labor^ 
etc.,  in  order  to  entitle  the  party  to  a  lien  for  such  labor,  etc  It 
simply  provides,  that  every  person  who  shall  do  and  perform 
labor  upon  any  property  of  another,  by  complying  with  the  con- 
ditions therein  specified,  shall  have  a  lien,  etc  Nowhere  in  the 
whole  act  is  there  any  reference  to  a  contract  between  the  partiea* 
Now  the  conditions  specified  to  be  complied  with  are,  that,  within 
sixty  dajB/rom  the  time  the  work  shall  have  been  performed 
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the  partj  claiming  such  lien  shall  do  certain  things,  viz.,  file  an 
account,  etc.,  with  the  county  recorder.  These  things,  we  find, 
were  duly  done  by  the  plaintiff  in  this  case.  But  if  we  were  in 
doubt  as  to  this,  we  need  but  look  to  the  whole  of  the  facts  in 
the  case.  The  contract  between  the  parties  was,  that  the  plain- 
tiff was  to  work  upon  these  two  kinds  of  property  for  the  con* 
sideration  of  $2,500  per  annum  ;  i.  ^.,  by  the  year,  or  at  that  rate 
per  year,  not  for  one  year.  The  time  was  indefinite ;  it  might 
extend  to  many  years ;  and,  indeed,  from  the  character  and  nature 
of  the  business,  we  might  well  infer  that  it  might  extend  to  many 
years,  if  they  could  agree.  At  all  events,  there  was  no  new  con- 
tract made  at  the  end  of  the  first  year,  but  the  work  continued 
until  the  1st  day  of  May,  1871,  when  it  ceased,  and  was  then 
settled  for  as  of  one. continuous  contract,  and  that,  too,  without 
difference  or  dispute,  or  fraud  proven. 

The  decree  rendered  in  this  case  may  have  gone  further  than 
it  ought.  Indeed,  we  cannot  well  see  how,  under  the  present  law, 
it  could  have  gone  so  far  as  to  foreclose  the  rights  of  persons  not 
parties  to  the  suit ;  although,  under  some  statutes,  such  authority 
seems  to  be  given ;  yet  we  are  unable  to  find  wherein  the  court 
has  transcended  its  jurisdiction  or  power  to  the  detriment  or  in- 
jury of  this  appellant.  Add,  indeed,  the  court  gave  the  appel- 
lant relief  that  might  well  have  been  refused  under  his  pleadings 
and  prayer  for  relief. 

The  judgment  and  decree  of  the  court  below  are,  therefore^ 
a£Srmed. 

JtcdffTnent  affirmed. 


Mots.—- The  Snpceme  Ck>iirt  of  the  United  States  hBM  paowd  Upon  one  of  ^e  qaeitOaom 
referred  to  in  tJieaiKuments  of  oovniel  and  the  opinion  of  tbeooort.  laDavteTtBOdond*. 
18  Wall.  661,  Mr.  Justice  Bradlkt  says :  **  The  language  of  the  eighth  section  of  the  tf  e- 
chanlcs'  Lien  Law  of  Montana  is  unambiguous.  The  Hens  secured  to  the  mechanics  and 
material-men  have  precedence  orer  all  other  incumbrances  put  upon  the  property  after 
theornmiMincement  of  the  hoikUng.  And  this  is  Just.  Why  should  a  purcfaftser  or  lendetf 
have  the  benefit  of  the  labor  and  malerialB  whtoh  go  into  the  property  and  git^e  It  ila  eodsit- 
enoe  and  Tahie  r  At  all  events,  the  law  is  dear." —Bar. 
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Tbbbitort  of  MontajbtA)  respondent,  v.  Lbb,  appellant 

Statutort  constkuctiok — tmd  act.  Courts  will  not  declare  a  statute  ?oid, 
unless  there  has  been  a  manifest  assumption  of  authority  by  the  Itw* 
making  power. 

Rights  of  Chinese  under  '*  Burlinoame  Treaty/*  The  sixth  artide  of 
the  treaty  between  the  United  States  and  the  Empire  of  China,  promnl- 
gated  February  5, 1870  (16  U.  S.  Sts.  739),  does  not  grant  to  the  Chinese 
in  the  United  States  greater  privileges  than  are  guaranteed  by  the  laws  of 
congress  to  other  aliens. 

Bights  o^  aliens  under  Organic  Act.  ,  The  Organic  Act  of  the  Territory, 
approved  May  26, 1864,  does  not  sanction  the  prindple  of  the  oommoD- 
law,  which  prohibits  aliens  from  holding  real  estate. 

Mineral  land — power  of  congress  and  legislature.  Congress,  by  the  acts 
relating  to  the  mineral  land  of  the  public  domain,  approved  July  26, 1869, 
July  9, 1870,  and  May  10, 1872,  has  recognized  the  aathority  of  tiie  le^s- 
lative  assembly  of  the  Territory  and  miners  of  districts  to  enact  laws 
regulating  the  extent  of  mining  clAims,  which  can  be  located,  and  the 
manner  of  working  and  developing  the  same,  and  appropriating  the  min- 
erals  therein  contained.  But  the  power  to  control  and  dispose  of  said  land 
has  been  conferred  upon  congress  by  the  constitution,  and  cannot  be  dele- 
gated  to  said  assembly. 

Same  —  act  concerning  aliens  holding  same,  adjudged  void.  The  Territory  has 
no  right  or  title  to  the  unappropriated  mineral  land  within  its  boundaries. 
The  act  of  the  legislative  assembly  oonceming  mines  held  by  aliens,  ap- 
proved January  12, 1872  (ch.  82,  Cod.  Sts.  593),  which  provides  "  for  the 
forfeiture  to  the  Territory  of  placer  mines  held  by  aliens,"  interferes  witii 
the  primary  disposal  of  the  public  domain  within  the  Territory,  and  is, 
therefore,  inconsistent  with  the  sixth  section  of  said  Organic  Act,  and 
void. 

Power  of  Territorial  goyernments — sovereignty.  The  Territory  has 
none  of  the  essential  attributes  of  sovereignty,  and  is  a  province,  over 
which  congress  exercises  supreme  control.  The  laws  of  the  legislatiTe 
assembly  can  be  repealed  Yry  congress,  and  the  Territorial  courts  liave  no 
final  jurisdiction  in  cases  in  which  the  amount  in  controrersy  ezoeedi 
$1,000.  The  authority  to  enact  laws  for  the  forfeiture  of  mineral  public 
lands  is  a  prerogative  of  sovereignty,  and  cannot  be  exercised  bjsaid 
assembly. 

Bight  of  citizens  and  aldbns  to  mihsrai*  land.  Said  act  of  ooagress, 
approved  July  26, 1866,  gives  to  citiaens,  and  those  who  have  declared 
their  intention  to  become  cltiflens,  the  right  to  enter  upon,  explore  and 
possess  the  mineral  lands  of  the  United  States,  and  excludes  therefrom 
the  Territory,  aliens  and  all  others.  EMtthht  this  act  does  not  authoriis 
the  forfeiture  of  the  title  of  aliens  to  said  land.  Reid,  also,  that  lUeof 
can  hold  and  enjoy  the  possessory  title  to  said  landa  within  the  Tenf* 
tory. 
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Appeal  from  Second  Disiriety  De&r  Lodge  Oownty. 
Thb  judgment  in  this  action  was  rendered  by  EnowueSi  J. 

8b  ASP  &  Napton  and  S.  Wobd,  for  appellant. 

A  Territorial  government  is  one  of  limited  powers.  The  peo- 
ple are  only  authorized  to  act  by  virtae  of  the  Organic  Act.  Hep- 
hum  V.  Mlaey^  2  Or.  446 ;  New  Orlewna  v.  Wmter^  1  Wheat.  91. 

The  '^  Alien  Law  "  is  not  npon  a  rightful  subject  of  legislation. 
It  interferes  with  the  primary  disposal  of  the  soil.  1  'Kent's  Oom. 
431 ;  Oi^anic  Act ;  Williams  v.  JBanky  7  Wend.  689 ;  2  Story 
on  Const.  192 ;  Scott  v.  Sandfordy  19  How.  896 ;  Webster's  Speech 
on  Foot  Kesolution,  January,  1*830. 

The  Territory  cannot  acquire  any  title  to  unpatented  mines.  It 
cannot  forfeit  mines  on  account  of  alienage,  and  sell  them  for  its 
benefit,  when  the  fee  simple  is  in  the  national  gOTemment.  An 
alien  who  works  upon  vacant  mineral  lahd  is  a  trespasser  upon 
the  property  of  the  United  States,  not  upon  that  of  the  Terri« 
tory.  The  national  government,  through  its  attorney-general^ 
might  have  what  is  termed  ^^  office  found,"  and  eject  the  tres- 
passer. The  Territory,  through  the  district  attorney,  cannot.  1 
Washb.  Eeal  Prop.  60.  Sovereignty  alone  cain  drive  an  alien 
from  a  mine  to  which  he  has  the  possessory  title. 

The  words  "  primary  disposal  of  the  soil,"  in  the  Organic  Act, 
have  a  well-defined  meaning.  2  Story's  Const.,  ch.  80 ;  1  Bl. 
Com.  260.     Congress  used  them  in  their  legal  sense. 

The  exercise  of  the  power  of  alienage  is  that  of  a  great  sov* 
ereign  power.  Atcfftieta  v.  Bdrlej  13  Pet.  669.  Forfeiture  ia 
the  penalty  of  a  crime.  The  power  exercised  by  the  legislature 
in  the  passage  of  this  law  is  that  of  escheat. 

The  act  violates  the  "  Burlingame  Treaty."  The  subjects  of 
China  are  guaranteed  the  rights  of  the  most  favored  nations. 
Arts  5-6.  Cannot  a  Chinaman  lease  property  ?  If  he  can,  he 
can  become  possessed  of  it.  If  you  forfeit  that,  you  interfere 
with  the  primary  disposal  of  the  soil.  Blackstone  says  a  lease  is 
n  primary  conveyance,  or  disposal  of  the  possession,  or  right  of 
possession  of  the  soil. 

Legislatures  cannot  enact  that  one  person  can  hold  by  comply- 


126  Te^bitobt  v.  Lkx.  [  Jajx  T., 

ing  with  the  law,  and  another  shall  not.     DistinctionB  on  account 
of  race  or  color  are  "an^  helium*^  fossils. 

n.  N.  Blake.  District  Attorney,  First  District,  for  respondent, 
J.  C.  BoBiNSON,  District  Attorney,  Second  District,  filed  an  aiga- 
ment  in  writing. 

The  act  referred  to  by  appellant  should  not  be  declared  void, 
Quless  there  is  a  clear  repugnance  between  it  and  the  oonstitation 
or  law  of  congress.    Sedgw.  Const.  L.  482 ;  8.  itV.  R.  R.  Co.  v 
Stockton,  4T  CaL  160 ;  Fletcher  v.  Peck,  6  Cr.  87. 

Under  the  laws  of  congress,  the  right  to  explore  and  occupy 
the  mineral  lands  is  limited  to  citizens  of  the  United  States,  and 
those  who  have  declared  their  intention  to  become  such.  This 
act  of  the  legislature  is  in  harmony  with  these  laws  and  the  com- 
mon law.  Tale  on  Mining  Claims,  Y5-Y7,  355-857 ;  Acts  of 
Congress  of  July  26,  1866,  July  9,  1870,  and  May  10,  1873  ;  ^^ 
Com.,  Bk.  2,  ch.  15,  §  6. 

This  act  was. passed  to  prevent  aliens  from  acquiring  tlie  right 
to  work  placer  mines.  It  does  not  dispose  of  the  soil  of  t*^© 
Territory.  The  laws  of  the  United  States  relating  to  P^^ 
emptions,  homesteads,  railroad  grants,  etc.,  have  disposed  of  the 
"soil."  Wafihb.  on  Ease.  14,  596;  MeClmtock  v.  Bryden,^  5  ^^ 
100 ;  Irwin  v.  PhiUips,  id.  146 ;  Fitzgerald  v.  Urtof^  id.  809- 

Under  this  act,  no  right  or  title  of  the  United  States  is  sold  o** 
forfeited-  The  purcliaser  of  the  mine  acquires  the  interest  which 
the  alien  had. 

At  common  law,  an  alien  could  not  hold  real  estate.  He  could 
be  divested  of  title  upon  inquisition  by  the  attorney-general-  ^ 
Kent's  Com.  61.  This  principle  is  a  part  of  the  Territorial  l*^- 
Organic  Act,  §  9. 

This  act  is  a  rule  adopted  by  the  legislature  according  to  the 
laws  of  congress,  which  have  left  the  mode  of  acquiring  fosfs^r 
fiion,  etc,  to  the  miners  and  legislature. 

« 

Wadb,  C.  J.  This  is  an  action  brought  under  and  by  virtue  of 
aji  act  of  the  Territorial  l^slature,  entitled  "  An  act  to  provide 
for  tlie  forfeiture  to  the  Ten-itory  of  placer  mines  held  by  aliens," 
Cod.  Sts.  593.     The  act  substantially  provides  that  no  alien  shall 
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be  allowed  to  acquire  any  title^  interest^  or  poBsesaoiy  or  other 
right  to  any  placer  mine  or  daim,  or  to  the  profits  or  proceeds 
thereof  in  this  Territory,  and  that  whenever  it  shall  be  made  te 
iippear  to  any  district  attorney  that  any  alien  is  in  possession,  occu- 
pation, use  or  enjoyment  of  any  placer  mine  or  claim,  within  the 
district  of  such  district  attorney,  or  that  any  alien  claims  any 
right,  title  or  interest  in  or  to  any  such  mine  or  daim,  by  pre- 
emption, location,  acquisition,  or  by  gift,  grant,  bargain,  sale, 
conveyance,  transfer,  assignment,  lease  or  mortgage,  it  shall  be 
the  special  duty  of  such  district  attorney,  forthwith,  to  institute 
in  the  district  court  of  the  proper  county  an  action  in  the  name 
of  the  Territory,  against  such  placer  mine  or  daim  for  the  forfeit- 
ure therec^  to  the  Territory.  And  the  act  further  provides,  that 
if  upon  the  trial  it  shall  be  made  to  appear  that  the  mine  oi 
claim  in  question  is  occupied,  possessed  or  claimed  by  an  alien,  or 
that  any  right  or  interest  therein  has  been  sought  to  be  conveyed 
to  or  vested  in  such  alien,  or  in  any  one  for  his  use  or  benefit,  the 
court  shall  thereupon  render  a  judgment  of  forfeiture  to  the  Ter- 
ritory of  such  mine  or  claim,  of  whatever  right,  title  or  interest 
the  alien  would  have  acquired  had  he  been  a  citizen ;  and  upon 
this  judgment  there  sliall  be  an  execution  and  sale,  for  the  benefit 
of  the  Territory,  and  the  proceeds  of  such  sale  shall  be  paid  into 
the  TeiTitorial  treasury  for  the  use  of  the  Territory. 

The  Qomplaint  in  this  case  sets  forth  the  necessary  averments 
tinder  this  statute,  alleging  that  the  defendant,  Fauk  Lee,  is  an 
alien,  and  a  subject  of  the  Chinese  Empire,  and  that  he  purehased 
of  one  Stevens,  and  by  virtue  of  such  purchase  now  holds,  daims, 
•occupies,  and  is  possessed  of  three  thousand  feet  of  placer  mining 
ground  in  the  complaint  described.  There  was  a  demurrer  to  the 
-complaint,  which  was  overruled,  and  judgment  was  rendered  for 
the  plaintiff,  that  the  mining  ground  described  in  the  complaint 
1)0  forfeited  to  the  Territory,  and  sold  in  pursuance  of  the  pro- 
visions of  the  act  aforesaid.  From  this  judgment  defendant  ap- 
peals to  this  court 

By  this  appeal  we  are  called  upon  to  determine  the  validity  of 
•4ie  statute,  under  and  in  pursuance  of  which  the  action  wa« 
i>rought  and  prosecuted  to  judgment,  and  in  mating  this  invest!- 
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gation  it  will  be  convenient  to  .inqnire :  first,  what  were  the  rights 
and  disabilities  of  aliens  in  this  Territory  prior  to  the  enactment 
of  this  statute ;  second,  as  to  the  power  of  the  Territorial  legis- 
lature to  enact  a  law  of  this  character ;  and  third,  is  the  act  in 
question  in  harmony  with  the  Organic  Act  of  the  Territory  ? 

1.  As  to  the  right  of  an  alien  to  purdutse  and  hold  real  prop- 
erty, it  may  be  stated  as  a  general  principle,  dedueible  from  the 
authorities,  that  alienage  is  a  disability  that  can  only  be  taken  ad- 
vantage of  by  the  government,  or  the  sovereign  power  in  a  State^ 
and  that  the  real  property  purchased  by  an  alien  does  not  vest  in 
the  government  until  office  found,  that  is,  until  a  proceeding  be- 
fore a  jury,  to  inquire  as  to  the  question  of  alienage,  and,  until 
such  inquiry  by  the  government,  the  alien  is  seized,  and  may  pro- 
tect and  defend  his  property  as  a  citizen,  and  may  institute  actionB 
and  prosecute  suits  under  the  laws  for  this  purpose  ;  and  that  as 
to  sales  and  transfers  of  real  estate,  by  or  to  aliens,  they  stand 
upon  the  same  footing  as  sales  and  transfers  made  by  dtizens^ 
subject  only  to  the  right  of  the  sovereign  power  of  the  govern 
ment  to  institute  proceedings  to  cause  a  forfeiture. 

This  proposition  is  sustained  in  2  Bladcstone,  249,  note  18, 
wherein  it  is  asserted  that  "the  law,  as  to  purdhasea  by  aliens,  is 
shortly  this :  that  the  purchase  vests  the  land  in  the  alien,  bat 
subject  to  be  divested  out  of  him- for  the  benefit  of  the  Crown, 
by  the  finding  of  an  Inquisition  in  the  exchequer.  An  alien  may 
be  grantee  in  a  deed,  though  hia  holding  is  precarious ;  for,  on 
office  found,  the  king  shall  have  it  by  his  prerogative.  2  Black. 
278,  note  14;  Co.  Litt.  2,  b;  5  Co.  52 ;  Meon.  47. 

^^  If,"  says  Lord  Qokb  (Ca  litt,  2),  '^  an  alien  purchase  houses, 
lands,  tenements  or  hereditaments  to  him  and  his  heirs,  albeit  he 
can  have  no  heirs^  yet  he  is  of  capacity  to  take  a  fee  simple,  but 
not  to  hold,  for,  upon  office  found,  that  is,  upon  the  inquest  of  a 
proper  jury,  the  king  shall  have  it  by  his  prerogative,  of  whom- 
soever the  land  is  holden,  and  so  it  is  if  the  alien  doth  purchase 
land  and  die,  the  law  doth  cast  the  freehold  upon  the  king,"  but 
the  estatQ  purchased  by  an  alien  does  not  vest  in  the  king  until 
office  found,  until  which  time  the  alien  is  seized  and  may  sustain 
actions  for  injuries  to  the  property.  5  Co.  52,  b;  1  Leon.  47;  i 
Black.  293,  note  10. 
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An  alien  may  purchase  lands  and  hold  them  against  all  the 
world  bnt  the  State.  Nor  can  he  be  divested  of  Uis  estate  even 
by  the  State  until  after  formal  proceedings,  called  ^  office  found ;  "^ 
and  until  that  is  done,  may  sell  and  convey  or  devise  the  lands,. 
and  pass  a  good  title  to  the  same.  1  Washb.  Beal  Prop.  50,  and 
authorities  there  cited. 

An  alien  friend  is  entitled,  at  common  law,  not  only  to  take  and 
hold  real  estate,  until  office  found,  but  to  maintain  an  action  tor 
its  recovery  in  case  of  an  intrusion  by  an  individual.  Bradatreet 
V.  Oneida  Co.,  13  Wend.  646. 

In  the  case  of  McOreery  v.  AUender^  4  Harr.  &  McH.  409,. 
the  supreme  court  of  Maryland  decided  that  the  title  of  an  alien 
friend  is  good  against  everybody  but  the  State,  and  that  his  right 
and  possession  could  not  be  divested  but  by  office  found,  or 
some  act  done  by  the  State  to  acquire  possession,  and  judgment 
was  given  for  the  plaintiff,  who  was  an  alien  and  a  British  subject. 
See,  also.  People  v.  FoUom^  6  GaL  878.  This  question  has  alsa 
been  passed  upon  by  the  supreme  court  of  the  United  States 
{firaig  v.  LesUe^  3  Wheat.  568),  and  the  foregoing  propositions 
'^ully  and  clearly  sustained. 

Alienage,  then,  is  not  a  disability  that  can  be  taken  advantage 
of  by  a  private  individual,  and,  as  between  citizen  and  alien,  their 
titles  are  equally  sacred  and  secure,  and  equally  entitled  to  the  pro- 
tection of  the  law. 

Only  the  sovereign  power  of  the  State  or  government  can  de- 
mand forfeiture  of  an  alien's  property,  and  this  authority  proceeds- 
from  the  right  of  self-protection  which  inheres  in  every  govern- 
ment, giving  it  the  power  of  self-preservation.  But  this  is  a  great 
sovereign  prerogative  right,  which  belongs  only  to  the  supreme 
power  in  a  State,  and  cannot  be  exercised  by  any  subordinate, 
secondary  or  limited  depositary  of  power.  The  authcSity  to- 
naturalize  and  to  inipose  disabilities  upon  aliens  belongs  alone  to 
sovereign  power,  and  this  leads  us  to  the  discussion  of  the  second 
proposition  concerning  the  sovereignty  of  a  Territory. 

2.  Does  the  Territory  of  Montana  possess  the  inherent  sover- 
eign power  necessary  to  enable  it  to  cause  the  forfeiture  to  itself 
of  the  property  of  aliens,  situate  within  its  territorial  limits  I 
And  does  it  possess  the  power  to  forfeit  to  its  own  i«e  and  benefit 
Vol.  IL— 17 
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property  that  never  belonged  to  the  Territory,  in  which  the  Ter 
ritory  never  had  any  interest,  the  title  to  which  gtill  remains  in 
the  United  States,  subject  only  to  a  possessory  easement  acquired 
by  individuals,  by  leave  and  license  granted  by  the  general  gov- 
^eminont  ?  In  other  words,  can  the  Territory  forfeit  to  its  own 
use,  and  thereby  become  the  owner  of  property  which  the  gov- 
ernment, in  its  liberality,  granted  only  to  citizens  and  to  those 
who  have  declared  their  intention  to  become  such }  And  if  there 
is  a  forfeiture  of  this  possessory  title  which  the  government  has 
granted  to  individuals,  does  not  the  property  forfeited  necessarily 
revert  back  to  the  general  government,  the  original  grantor} 
The  solution  of  these  questions  necessarily  leads  to  a  discuasion  of 
the  sovereignty  of  a  Territory  under  the  constitution  and  govaii- 
ment  of  the  United  States.  Before  entering  upon  this  subject, 
however,  we  wish  to  premise  by  saying  that  primarily  the  general 
government  is  the  owner  of  all  the  soil  within  its  territorial  limits, 
and  that  it  is  the  fountain  and  source  from  whence  all  title  to  the 
soil  is  acquired,  and  that  by  reason  of  this  fact  the  right  of  for- 
feiture vests  in  the  sovereign  power  of  the  general  govemmeLt; 
and  the  particular  inquiry  now  is :  Are  the  organized  Territories 
'belonging  to  the  United  States  clothed  vdth  this  sovereign  power! 

What  do  we  mean  by  the  term  '^  sovereignty ! "  It  is  the  eserdse 
of,  or  right  to  exercise,  supreme  power,  dominion,  sway ;  and,  as 
applied  to  a  State,  it  is  the  right  to  exercise  supreme  power,  do- 
minion, authority.  Says  Yattel  in  his  Treatise  on  the  Law  of 
Nations :  ^^  Nations  or  States  are  bodies  politic — societies  of  men 
^united  together  for  the  purpose  of  promoting  their  mutual  safety 
and  advantage  by  the  joint  efforts  of  their  mutual  strength*  Such 
.a  society  has  her  affairs  and  interests.  She  deliberates  and  takes 
resolutions  in  common,  thus  becoming  a  moral  person  who  pos- 
.sesses  an  understanding  and  a  will  peculiar  to  herself.  From  the 
very  design  that  induces  a  number  of  men  to  form  a  society  which 
vhas  its  common  interests,  and  which  is  to  act  in  concert,  it  is 
necessary  that  there  should  be  established  a  public  authority  to 
•^rder  and  direct  what  is  to  be  done  by  each  in  relation  to  the  end 
>of  the  association.     This  political  authority  is  the  soverbignt^." 

And  this  sovereiytity^  we  may  add,  is  the  elemental  prerogative 
»of  a  nation,  an  essential  attribute  tlut  gives  to  it  being,  life  and 
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•eharaeter,  and  without  which  it  can  have  nc  exiBtence.  Sover- 
eignty makes  a  nation ;  it  forms  a  State,  and  t.  e  lack  of  it  makes 
4i  colonjy  a  province,  a  dependence.  Sovereignty  implies  the 
right  to  make  laws  and  to  ^iforce  them,  and  the  laws  it  enacts 
^cannot  be  modified,  altered  or  abolished,  except  by  the  same 
supreme  power  which  enacts  them.  To  tliis  power  belongs  the 
authority  to  define  the  rights  of  persons,  and  it  may  regulate  the 
manner  and  circumstances  under  which  property  is  held,  and  may 
•direct  the  modes  of  administering  justice. 

To  this  power  belongs  the  right  to  declare  war ;  to  raise  and 
^support  armies ;  to  make  treaties  of  peace,  and  to  use  all  neces- 
•marj  means  to  self-preservation  and  protection.  Sovereignty  then 
^gnifies  independence,  absolute  freedom  and  liberty,  and  a 
^superiority  to  and  exemption  from  every  foreign  or  extraneous 
influence.  Every  nation,  like  every  individual,  possesses  the 
inherent  right  of  self-defense,  and  for  this  purpose  it  may  use  or 
-destroy  the  property  of  its  citizens,  and  to  this  power  of  a  nation 
may  be  referred  its  right  to  make  laws  of  escheat,  and  forfeiture, 
providing  when  and  under  what  circumstances  property  shall 
become  forfeited  to  the  State.  The  authority  to  enact  laws  of 
fori^eiture  is  a  sovereign  prerogative,  and  belongs  only  to  the 
supreme  power  of  a  nation.  Is  this  sovereign  power  lodged  in 
ihe  Territory  of  Montana  ? 

The  region  of  country  now  included  within  the  limits  of  this 
Territory  was  acquired  by  the  United  States  fi*om  France  by  vir- 
tue of  the  Louisiana  purchase  in  1803.  Out  of  this  vast  region 
thus  acquired,  several  States  have  been  formed  and  admitted  into 
ifche  Union,  while  in  the  balance  of  this  Territory  temporary  gov- 
ernments have  been  established  by  congress  preparatory  to  their 
admission  as  States.  By  what  authority  does  congress  thus  assume 
.to  exercise  jurisdiction  and  control  over  the  several  territories 
J[)elonging  to  the  government?  We  might  well  argue  that  the 
bright  to  acquire  territory  implied  the  right  to  govern  it,  and,  if 
ithere  was  no  controlling  law  on  the  subject,  it  might  be  well  said 
that  if  the  United  States  has  the  right  to  purchase  territory  from 
«  foreign  power,  it  could,  after  the  purchase,  exereise  absolute 
dominion  and  authority  over  the  property  so  purchased,  but  we 
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are  not  compelled  to  reBort  to  any  implied  power  in  determintiig 
the  source  of  authority  over  the  territories. 

Section  8,  article  4,  of  the  constitution,  proyides  that  congress 
shall  have  power  to  dispose  of  and  make  all  needful  rales  and 
regulations  respecting  the  territory,  or  other  property  belonging 
to  the  United  States.  Under  and  by  virtue  of  this  d&ose  of  the 
constitution,  from  time  to  time  congress  has  authorized  and  estaV 
lished  temporary  governments  for  the  territories,  the  first  of 
which  was  provided  by  the  ordinance  of  1787,  and  afterwaid 
adopted  by  congress,  and  from  thence  continuously  until  the 
present  time.  The  governments  thus  established  were  and  are 
temporary  in  their  character,  and  only  designed  to  subserve  a  tem- 
porary purpose.  These  governments  were,  and  now  are,  and  at 
all  times  have  been,  under  the  complete  control  of  congress,  and 
subject  to  abolition,  modification  or  change,  at  the  behest  of  the 
power  which  created  them,  and  the  laws  enacted  by  the  territorial 
legislatures  are  alike  subject  to  medication  or  repeal  by  the  action 
of  congress.  These  inherent  infirmities  in  the  governments,  and 
legislative  enactments  of  the  territories,  at  once  rob  them  of  all 
the  essential  attributes  of  sovereignty,  and  make  them  provincea, 
over  whom  the  United  States  exercises  supreme  control  Under 
and  by  virtue  of  this  clause  of  the  constitution,  above  recited, 
congress  could  sell  and  dispose  of  a  territory  to  a  foreign  power, 
and  not  only  can  it  make  all  needful  rules  and  regulations  con- 
cerning the  territories,  but  can  also  abolish  them,  and  the  rale» 
and  regulations  made  by  congress  are  enacted  laws,  and  oongreB* 
sional  rules  for  the  territories  can  be  made  in  no  other  manner. 
,  With  these  sovereign  powers  residing  in  the  general  govenh 
ment,  it  seems  idle  to  contend  that  a  territory  is  sovereign  and 
supreme  in  any  department  of  its  authority. 

These  views  and  principles  seem  to  be  well  suppprted  bj 
authority.  Ohancellor  Kskt,  commenting  upon  the  Territories 
belonging  to  the  United  States,  says  (vol.  1,  pp.  383-5) :  "  With 
respect  to  the  vast  territories  belonging  to  the  United  States,  oan> 
gress  have  assumed  to  exercise  over  them  supreme  powers  of  sov* 
ereignty.  Exclusive  and  unlimited  power  of  legislation  is  given 
to  congress  by  the  constitution,  and  sanctioned  by  judicial  de- 
cisions.   «    *    «    The  general  sovereignty  existing  in  the  govern 
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ment  of  the  United  States  over  the  territoriee  is  foanded  on  the 
'Constitntion,  which  declared  that  congress  '  should  have  power  to 
dispose  of  and  make  all  needful  rules  and  regulations  respecting 
the  territories.'  *  *  *  It  would  seem,  from  these  various 
<;ongre8sional  regulations  of  the  territories  belonging  to  the 
United  States,  that  congress  have  supreme  power  in  the.gov- 
•emment  of  them,  depending  upon  the  exercise  of  their  sound 
discretion." 

The  government  of  the  United  States,  which  can  acquire  terri- 
tory by  conquest,  must,  as  an  inevitable  consequence,  possess  the 
power  to  govern  it.  The  Territories  must  be  under  the  jurisdic- 
tion and  dominion  of  the  Union,  or  be  without  any  government ; 
for  the  Territories  do  not,  when  acquired,  become  entitled  to  self- 
government,  and  they  are  not  subject  to  the  jurisdiction  of  any 
State.  They  fall  under  the  power  given  to  congress  by  the  con- 
stitution.   American  Ins.  Go.  v.  Ccmtery  1  Pet.  511. 

In  the  same  case,  Marshall,  C.  J.,  says  that  congress,  in  legis- 
lating for  the  Territories,  exercises  for  tlxem  the  combined  powers 
of  the  general  and  State  governments. 

Neither  can  it  be  said  that  congress,  in  giving  to  the  Territories 
m,  oi^anic  act,  delegates  any  of  its  sovereign  authority ;  for  not 
only  can  the  organic  acts  be  altered  or  abolished,  but  all  laws  made 
under  and  by  virtue  thereof,  by  the  Territorial  legislatures,  are 
fiubject  to  congressional  supervision,  showing  that  sovereignty 
:alone  resides  with  congress.  It  may,  however,  be  said  that  a  Ter- 
ritory is  a  distinct  political  society,  and,  therefore,  sovereign  in 
its  action,  except  as  limited  by  the  Organie  Act,  as  the  States  of 
the  Union  are  sovereign,  except  as  limited  by  the  Federal  consti- 
tution. To  this  it  may  be  answered  that  sovereignty  does  not 
abide  with  the  Territory,  for  the  reason  that  its  action  is  subject 
to  approval  or  disapproval  by  a  higher  authority,  while  congress 
oxercises  and  can  exercise  no  authority  whatever  over  the  enact- 
meats  of  a  State  legislature.  To  the  State  in  the  Union  the 
people  are  secured  the  right  of  self-government,  while  the  people 
of  the  Territories  have  not  this  right  and  depend  for  theii*  gov- 
amment  on  the  will  of  congress.  The  State  regulates  its  own 
inteFnal  concerns,  while  congress  directs  the  internal  a£Eairs  of  a 
Territoiy. 
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In  a  Territory  the  courts  haire  no  final  jarisdiction.  An  appeal 
being  allowed  to  the  supreme  court  of  the  United  States  in  every 
case,  only  limited  by  the  amount  involved,  the  legislatare  acte 
with  limited  and  contracted  authority,  and  all  its  laws  and  statnte? 
are  subject  to  the  approval  or  disapproval  of  congress ;  and  the 
power  of  the  executive  and  the  tenure  of  his  office  are  likewise 
subject  to  the  sovereign  power  and  will  of  congress  and  the  presi- 
dent, and  in  nothing  pertaining  to  the  existence,  organization  or 
power  of  a  Territory  is  it  sovereign  and  master  of  it«elf.  The 
general  government  may  sell  it  to  a  foreign  power,  may  abolish 
its  government,  may  annex  it  to  another  Territory,  or  may  divide 
or  change  its  form  of  government ;  its  executive  is  the  mere 
creature  of  the  president  and  the  senate ;  its  organic  act,  creating 
a  judiciary  and  a  local  legislature,  may  at  any  time  be  altered  and 
abolished.  Therefore  it  is  that  a  Territory  has  no  sovereign 
power  or  authority  whatever,  and,  hence,  has  no  authority  to  im- 
pose disabilities  upon  aliens  within  its  limits,  and  much  less  has 
it  the  right  to  confiscate  to  its  own  use  and  benefit  their  property. 
Laws  providing  for  the  forfeiture  of  real  estate,  or  any  interest 
therein,  while  yet  the  title  remains  in  the  United  States,  and 
while,  if  any  forfeiture  is  had,  the  property  rightfully  reverts  to- 
its  original  owner  and  proprietor,  do  not  come  within  the  scope  of 
rightful  subjects  for  Territorial  legislation,  for  legislation  upon 
this  subject,  by  every  analogy,  belongs  exclusively  to  congress. 

Before  the  passage  of  this  act  of  the  Territorial  l^islatnrefor- 
feiting  the  property  of  aliens  within  the  Territory,  the  alien 
oould  hold,  and  did  hold  and  enjoy,  the  possessory  title  to  mining 
claims,  procuring  such  title  by  purchase,  which  title  was  an  ease- 
ment therein,  the  balance  of  the  title  belonging  to  the  United 
States,  so  that  the  alien  and  the  government,  taken  together, 
owned  the  complete  title.  The  Territory  had  no  interest  what- 
ever in  the  claims,  held  by  aliens  or  by  any  other  persons,  and  no 
title  or  shadow  of  title  thereto,  but  by  the  operation  of  this  stat* 
utethe  Territory  becomes  the  owner  of  the  possessory  title  which 
is  or  may  be  tlie  entire  equitable  interest,  and  is  authorized  to  sell 
the  same  for  its  own  use,  so  that,  by  the  force  of  this  statute,  it 
becomes  the  owner  of  property  in  whidi  it  never  had  any  interest, 
and  which  never  belonged  to  it,  and  it  forfeits  the  property  of  m 
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alien  and  callfi  it  its  own,  wliile  if  any  forfeiture  takes  place  for 
any  reason  whatever,  the  property  thus  forfeited  necessarily  be- 
longs to  the  United  States.  The  Territory  cannot  acqnire  title  to 
property  that  does  not  and  never  did  belong  to  it,  so  easily  as 

There  might  be  reason  and  plausibility  in  a  statute  of  this  kind, 
providing  the  Territory  was  clothed  with  sovereign  power,  and 
owned  the  paramount  title  to  the  property  sought  to  be  con^s- 
cated,  but  in  the  absence  of  sovereignty,  and  in  the  absence  of 
any  title  or  interest  in  the  property,  and  while  the  general  gov- 
ernment is  yet  the  owner  of  the  legal  title,  and  while,  if  any  in- 
terest in  the  property  is  forfeited,  it  naturally  and  rightfully  re- 
verts to  the  sovereign,  the  general  government,  who  holds  the 
paramount  title  to  all  the  property  within  its  limits,  it  certainly  is 
an  unwarranted  exercise  of  power  for  the  temporary  government 
of  a  Territory,  to  undertake,  by  forfeiture,  to  convert  to  its  own 
use  property,  which,  if  subject  to  forfeiture  at  all,  should  be  for- 
feited to  the  government  of  the  United  States. 

Unquestionably,  congress  could  enact  and  enforce  a  law  similar 
in  its  provisions  to  the  one  under  consideration,  because  it  is 
clothed  with  the  necessary  powor,  and  because  the  unoccupied 
lands  in  the  Territories  belong  to  the  government,  and  it  has  the 
right  to  say  who  shall  possess  siich  lands ;  and  exercising  this 
right,  by  the  act  of  July  36,  1866,  the  government  authorized 
citizens,  and  those  persons  who  have  declared  their  intentions  to 
become  such,  to  enter  upon,  explore  and  possess  such  unoccupied 
mineral  lands,  and,  if  persons  not  authorized  by  this  act,  enter 
upon  such  lands,  or  if  they  acquire,  by  purchase,  the  possessory 
title  to  the  same,  and  thereby  the  lands  become  subject  to  forfdt- 
ure,  it  is  a  matter  for  the  general  government  to  take  action  in  re- 
lation to,  and  in  which  the  Territory  has  no  right  and  no  interest. 
It  will  be  observed  that  this  act  of  congress  does  not  prohibit  citi 
zens,  who  rightfully  acqnire  this  possessory  title,  from  selling  and 
transferring  the  same  to  aliens,  or  to  any  other  persons.  But  with 
no  statute  upon  the  subject,  and  by  virtue  of  the  common  law,  if 
an  alien  takes  a  title  to  a  possessory  right  in  any  such  lands,  upon 
proper  inquisition  before  a  jury,  or  upon  office  found,  such  title 
could  be  forfeited  to  the  government,  and  thia  sovereign  right  be- 
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longmg  to  the  general  goyemment,  the  soTereigiit}'  of  the  Tori- 
tories^  as  to  this  matter,  is  necessarily  excluded. 

Only  those  persons  authorized  by  the  act  of  July  26, 1866, 
are  licensed  to  enter  upon,  explore  and  possess  the  mineral  lands 
belonging  to  the  United  States.  The  persons  given  this  right 
by  virtue  of  this  act  are  citizens  and  those  who  have  declared 
their  intention  to  become  citizens.  All  others,  by  necessary  im- 
plication, are  excluded,  and  this  exclusion  would  apply  to  a  State, 
or  a  Territory,  as  well  as  to  an  alien,  and  the  very  terms  of  the 
act  that  excludes  aliens  from  entering  also  excludes  the  Territoiy 
from  holding  the  possessory  title  to  the  mineral  lands,  and  an 
iiction  for  forfeiture  by  the  general  government  against  the  Ter 
ritory  in  such  case  would  be  much  more  appropriate  than  such  an 
4»ction  by  the  Territory  against  an  alien. 

The  Territory  lacks  three  essential  elements  necessary  and  reqni- 
aite  in  ord^  to  enable  it  to  maintain  this  action,  and  in  order  to 
give  validity  to  this  statute.  First.  The  sovereign  power  and 
itnthority  to  confiscate  and  forfeit  to  itself  property,  and  especially 
property  in  which  it  has  no  interest,  and  no  title,  the  sovereignty 
of  the  United  States  and  its  title  necessarily  excluding  any  action 
by  the  Territory ;  Second.  The  Territory  is  not  the  party  in  in- 
terest, and  is  officiously  meddling  with  what  does  not  concern  it; 
and.  Third.  The  inability  of  the  Territory,  under  the  act  of 
1866,  to  take  and  to  hold  the  possessory  title  to  the  mineral  landB 
belonging  to  the  United  States. 

It  is  argued  that  this  statute  of  the  Territory  does  not  conflict 
with  the  act  of  congress  of  1866,  which  provides  lliat  only 
citizens,  and  those  who  have  declared  their  intention  to  become 
citizens,  shall  have  the  right  to  enter  upon  and  possess  the  min- 
eral lands,  and  that  this  statute  confiscating  the  possessory  titles 
of  aliens  is  only  in  aid  of  the  act  of  congress.  But  it  will  be 
observed  that  the  act  of  1866  does  not  authorize  the  forfeiture  of 
the  title  of  aliens,  and  if  it  did  the  forfeiture  would  take  place  to 
ihe  United  States^  and  the  Territory  could  take  no  action  in  the 
matter  unless  specially  authorized  by  congress.  The  Territory 
18  not  called  upon  to  aid  congress  or  the  executive  in  the  execn* 
tion  and  enforcement  of  the  laws  of  the  general  government,  and 
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the  voluntary  aid  of  the  Territory  is  without  authority,  without 
reason,  and  therefore  void. 

3.  Is  the  statute  in  question  in  hai-mony  with  the  Organic  Act 
of  the  Territory? 

The  Organic  Act  provides,  section  6,  that  the  Territorial  legis- 
lature shall  pass  no  law  interfering  with  the  primary  disposal  of 
the  soil.  Notwithstanding  the  Oi^nic  Act  whereby  a  temporary 
government  is  created  for  the  Territory,  the  general  government, 
being  the  owner  of  the  soil,  still  retains  its  ownership,  and  has 
made  all  the  necessary  laws  and  regulations  directing  how  its 
property  shall  be  disposed  of,  and  how  title  thereto  shall  be  con- 
veyed. The  Territory  can  enact  no  valid  law  that,  in  any  manner, 
impedes,  modifies  or  varies  the  operation  of  the  laws  of  the 
general  government  as  to  the  disposal  of  its  lands.  Neither  can 
the  Territory  do,  by  indirection,  what  it  is  prohibited  from  doing 
directiy,  so  that,  if  any  Territorial  statute,  enacted  for  a  local,  or 
for  a  temporary  purpose,  in  its  workings,  in  its  operations  and 
efiects,  defeats  the  laws  of  congress  as  to  the  disposal  of  the 
public  lands  of  the  Territory,  such  .statute  is  necessarily  void. 
The  statute  in  question  provides  that  the  mining  claims  held  by 
aliens  shall  be  forfeited  to  the  Territory,  so  that  the  Territory 
becomes  the  owner  of  the  possessory  title  to  such  claim.  Laying 
aside  the  fact  that  the  Territory  thus  becomes  the  owner  of  prop, 
erty  that  does  not  belong  to  it,  yet  it .  obtains  possession  of  the 
title,  and  this  possession  necessarily  interferes  with  the  disposal 
of  the  soil  by  the  United  States  to  the  citizen  or  settler.  If  the 
possessory  title  is  forfeited,  the  property  should  again  become 
subject  to  location  by  the  persons  entitled  to  make  such  location, 
but  the  Territory  comes  forward  and  says,  by  its  legislature, 
*^  that  although  the  title  to  this  property  is  forfeited,  and  it 
thereby  becomes  subject  to  entry  and  location,  yet  I  have  acquired 
this  property,  and  if  any  one  obtains  possession  of  it  they  must 
purchase  of  me."  The  Territory  thius  acquires  a  possessory  title 
in  violation  of  tihe  act  of  1866,  and  in  direct  violation  of  the 
Organic  Act,  for  the  title  of  the  Territory  interferes  directly  with 
the  primary  disposal  of  the  soil  to  the'citix^n  by  the  gen^nl 
government  It  does  not  require  argument  or  authority  to  deter- 
mine that  if  the  Territory  holds  possession  of  mining  claims  it 
Vol.  II.  — 18. 
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interferes  with  the  acquisition  of  possession  by  the  citizen,  and 
thereby  interferes  with  the  disposal  of  the  soil ;  and  the  fact  that 
the  Territory  is  authorized  to  sell  its  possessory  title  by  causing 
an  execution  to  issue,  does  not  help  the-matter,  for  by  this  means 
the  primary  disposal  of  the  soil  is  transferred  from  the  general 
government  to  the  Territory.  This  statute  is  in  conflict  with  the 
Organic  Act. 

The  act  of  congress  of  May  10, 1872,  "  to  promote  the  develop- 
ment of  the  mining  resources  of  the  United  States,"  in  its  spirit 
-and  intention,  is  in  direct  conflict  with  the  Territorial  statute 
under  which  this  action  was  brouglit.  The  act  of  congress,  after 
defining  the  mode  and  manner  by  which  titles  to  die  mineral 
lands  may  be  acquired,  and  providing  when  and  to  whom  patents 
may  be  issued,  enacts  that  ^^  nothiug  herein  contained  shaSl  be 
construed  to  prevent  the  alienation  of  the  title  conveyed  by  a 
patent  for  a  mining  claim  to  any  person  whatever ; "  that  is  to 
say,  after  the  citizen,  or  those  who  have  declared  their  intentions  to 
become  such,  shall  have  acquired  title  to  their  mining  ground 
from  the  government  by  patent,  they  shall  have  the  right  to  sell 
the  same  to  any  person  whatever,  whether  such  person  be  alien 
or  citizen.  Chinaman  or  American.  If  the  absolute  title  can  be 
thus  conveyed  to  an  alien,  it  would  be  strange  indeed  if  the  mere 
possessory  title  or  right  could  not  likewise  be  conveyed  to  the 
«ame  individuals.  If  the  alien  is  made  capable  by  the  general 
government  of  holding  the  highest  title,  by  what  process  of  rea- 
soning do  we  arrive  at  the  conclusion  that  the  Territorial  legisla- 
ture can  say  that  if  he  acquires  a  mere  possessory  title,  it  shall  be 
forfeited  ?  It  was  deariy  the  intention  of  congress^  by  the  act  of 
May,  1872,  to  authorize  and  permit  the  citizen  who  had  obtained 
a  patent  to  his  mining  ground  to  sell  the  same  to  aliens  if  he  so 
4esired,  thereby  to  aid  the  development  of  our  mineral  resooroes 
by  the  use  of  foreign  capital ;  and  as  long  as  this  act  remains  in 
force  there  can  be  no  reason  or  validity  in  or  to  a  Territorial  stat- 
ute subjecting  the  inferior  titles  of  aliens  to  forfeiture  and  con- 
fiacation,  while  their  absolute  titles  are  made  sacred  by  the  act  of 
the  general  government. 

The  judgment  below  is  reversed  and  cause  remanded. 

Judqmerd  reversed. 
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Sbevib,  J.f  ooneumug.  This  was  a  proceeding,  instituted  by  the 
difitriot  attorney  for  the  second  judicial  district  for  the  county  of 
Deer  Lodge,  for  the  forfeiture  to  tiie  Teiritory  of  Montana  of  3,000 
feet  of  mining  ground,  purchased  by  the  defendant,  Fauk  Lee  (a 
Ohinaman),  from  one  S.  Stevens,  in  September,  1872,  under  an 
S4^t  passed  by  the  legislatire  assembly  of  the  Territory,  J  anuar}'^ 
12,  1872,  entitled  ^^Anaot  to  provide  for  the  forfeiture  to  the 
Territory  of  placer  mines  held  by  alienSy^  whereby  all  aliens  are 
prohibited  from  acquiring  any  title,  interest,  or  possessory  or 
other  right  to  any  placer  mine  or  daim  within  this  Territory  or 
to  any  profits  or  proceeds  thereof.  And  it  further  provides  for 
the  mode  of  pro^dure  to  forfeit  the  same;    Ood.  Sts.  5^3. 

To  the  complaint  filed  by  the  district  attorney,  the  defendant, 
by  counsel,  demurred^  as  follows :  Firet  To  the  jurisdiction  of 
the.  court  as  to  the  person  of  the  defendant,  and  the  subject  of 
the  cause  of  action;  and,  eecondj  for  want  of  sufficient  facta 
stated  to  constitute  a  cause  of  action ;  which  demurrer  was  over- 
ruled by  the  court  below,  a  decree  of  forfeiture  entered,  and  the 
mining  ground  ordered  to  be  sold  as  upon  executions  at  law. 
from  which  the  defendant  appealed  to  this  court. 

The  only  question  presented  in  argument,  and  raised  by  tiie 
•demurrer,  is  as  to  the  authority  of  the  Territorial  legislature  to 
«nact  the  law  under  which  this  forfeiture  was  had. 

Assuming  (as  do  counsel  in  argument)  that  the  mining  ground 
in  controversy  was,  and  is,  a  part  and  parcel  of  the  public 
domain,  had  the  legislative  assembly  of  the  Territory  the  right- 
ful authority  to  enact  the  law  now  under  consideration  ? 

Legislative  assemblies,  like  all  other  departments  of  the  gov- 
enunent,  exercise  only  delegated  authority ;  and  any  act  passed 
by  it  not  fairly  falling  within  the  seope  of  legislative  authority,  ia 
as  clearly  void  as  though  expressly  prohibited. 

A  correct  solution  of  the  question  before  us  necessarily  leads  to 
«Q  examination,  not  <Hily  of  the  Organic  Act  of  the  Territory, 
but  also  of  some  of  the  provisions  of  the  constitution  of  the 
United  States. 

It  is  the  right  of  the  legislative  assembly  to  enact  laws  under 
the  restiictioQS  of  the  Organic  Act  and  the  constitution,  and  the 
province  of  the  courts  to  construe  them. 
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The  presumption  is  always  in  favor  of  tlie  validity  of  each  kwfy 
and  it  ib  only  when  there  is  manifest  a6siiiiiptii>n  of  authority,  and  a 
clear  incompatibility  between  them  and  tlie  fundamental  law,  that 
judicial  authority  will  refuse  to  execute  them.  And  although 
it  has  often  been  truly  said  that  courts,  when  called  upon  to 
construe  laws  with  respect  to  their  constitationallty,  are  always 
treading  upon  dangerous  ground,  and  that  objections  to  declaring 
a  statute  void  should  ever  be  listened  to  with  attentive  earnest- 
ness, yet  this  duty,  which  no  judge  should  court,  is  one  from 
which  no  judge  should  shrink. 

With  this  statement  of  the  case  and  the  relative  rights  and 
duties  of  the  law-making  and  law-construing  powers,  let  us  pro- 
ceed to  an  examination  of  the  question  before  us. 

The  6th  section  of  the  Oi^nic  Act  of  this  Territory  provides 
"  that  the  legislative  power  of  the  Territory  shall  extend  to  all 
rightful  subjects  of  legislation  consistent  with  the  constitution  of 
the  United  States  and  the  provisions  of  this  act ;  bat  no  law  shall 
be  passed  interfering  with  the  primary  disposal  of  the  soil." 

And  by  the  3d  seetion  of  the  4th  article  of  the  oonstitation  of 
the  United  States-  it  is  provided :  ^*  The  congress  shall  have 
power  to  dispose  of,  and  make  all  needful  rules  and  r^alations 
respecting  the  Territory  or  other  property  belonging  to  the  United 
States.    *    *    *'' 

And  again,  it  is  also  provided  by  the  14th  amendment  to  the 
constitution^  section  1 :  "  *  *  *  Nor  shall  any  Sktte  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law, 
nor  deny  to  aiijjpergtm  within  its  jurisdiction  the  equal  protection 
of  the  laws." 

Before  proceeding  to  an  examination  and  applieation  of  these 
iundam^ital  principles  to  the  question  under  consideration,- 1  can- 
not pass  unnoticed,  at  least  to  some  extent,  the  able  arguments  of 
the  respective  counsel.  The  oouuBel  for  the  appellant  urge  and 
insist  that  the  treaty  made  by  the  government  of  the  United 
States  with  the  Empire  of  Chiaa,  and  approved  February  6, 1870, 
called  the  "  Burlingame  treaty,^'  guarantees  to  the  defendant,  a& 
well  as  to  all  subjects  of  the  Chinese  Empire  within  the  United 
States,  the  same  privileges,  exemptions  and  immunities  as  are  &ere 
possessed  and  enjoyed  by  American  citizens. 
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The  article  of  the  treaty  referred  to,  whereby  it  is  assoiiied 
theee  rights  are  guaranteed^  is  article  6  of  that  treaty  (16  TJ.  S. 
fits.  740),  which  proyides :  '^  Citizens  of  the  CTnited  States  visit 
ing  or  residing  in  Ohina  shall  enjoy  the  same  privileges,  immuni* 
ties  or  exemptions  in  respect  to  travel  or  residence  as  may  there 
be  enjoyed  by  the  citizens  or  subjects  of  the  most  f  avoided  nation ; 
jmd,  reciprocally,  Ohinese  subjects  visiting  or  residing  in  the 
United  States  shall  enjoy  the  same  privileges,,  immunities  and  ex- 
•emptions  in  respect  to  travel  or  residence  as  may  there  be  enjoyed 
by  the  citizens  or  subjects  of  the  most  favored  nation." 

This  provision  of  the  treaty,  in  my  judgment,  does  not  and 
cannot,  by  any  construction,  liberal  or  otherwise,  grant,  either  to 
the  American  in  China,  or  to  the  Chinaman  in  America,  any 
greater  privileges  than  are  guaranteed  by  the  laws  of  the  respective 
countries  too^A^  alien  subjects ;  and  this  is  not  only  the  literal, 
but  the  correct  iiiterpretation  of  ^this  provision  of  the  treaty. 

Than,  wAcU  rights  and  privileges  are,  by  the  constitution  and 
laws  of  the  United  State%  guaranteed  or  granted  to  all  aliens  1 
And  the  answer  is  foxmd  in  the  various  enactments. of  congress, 
to  which  I  shall  presently  refet,  and  which  were  passed  both  be- 
fore and  since  tiie  ratification  of  the  ^^  Burlingame  treaty,"  wherein 
.  congress  not  only  assumes  control  over  the  Territories,  but  espoo-. 
ially  provides  tibat  none  btU  citizens  of  the  United  States,  or  those 
who  have  dedared  their  intentions  to  become  such,  skcdl  possess 
.Buy  of  the  public  domain ;  and  these  acts  of  congress  so  far  have 
never  been  repealed. 

It  is  urged,  by  counsel  for  the  Territory,  that,  inasmuch  as  the 
-character  of  the  property  in  question  has  always  been  treated  as 
real  estate^  and  that  by  the  common  law  an  alien  could  not  hold  or 
•enjoy  the  same,  within  the  United  States,  this  principle  of 
the  common  law,  if  not  directiy,  at  least  by  implication,  has  been 
■engrafted  into  the  Organic  Act  of  this  Territory,  and  that  thero^ 
fore  the  act  in  question  was  one  of  rightful  legislation. 

It  must  be  observed  tiiat  t^e  remedy  hitherto  provided  for  a 
violation  of  this  principle  of  the  common  law  was  never  such  as 
is  attempted  in  the  act  under  consideration ;  but  the  mode  of  pro* 
-cedure  has  always  been  by  the  general  government,  through  its 
.attom^-general,  in  the  nature  of  what  is  termed  qffiee  fownd^ 
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whereby  the  alien  trespase^  was  ejected  from  the  premiaee,  wliicb 
then  became  jmhlici  jurisj  and  resort  to  legiaUtive  confiscation 
and  forfeiture  were  never  had ;  and  if  this  principle  of  the  com- 
mon law  has  in  fact  been  engrafted  into  the  Organic  Act,  it  could 
have  no  greater  effect  than  a  simple  continued  recognition  of  that 
principle ;  but  I  do  not  think  that,  by  any  known  rule  of  con- 
struction, it  can  even  be  inferred  that  any  such  principle  is  cor- 
tained  in  the  Organic  Act  of  this  Territory. 

When  the  framers  of  the  great  fundamental  law  of  the  land 
provided,  ^'  The  congress  shall  have  power  to  dispose  of  and  make 
all  needful  roles  and  regulations  respecting  the  Territory  or  other 
property  belonging  to  the  United  States,''  they  did  not  intend 
thereby  that  the  congress  should  delegate  that  power  to  some 
other  inferior  legislative  assembly,  else  they  would  have  so  said. 
Neither  did  congress  so  understand  or  intend,  when  it  created  and 
organized  this  Territory,  for  it  is  thereby  and  therein  provided,, 
that  all  Territorial  legislation  shall  be  consistent  with  the  eansti- 
tution  and  with  the  Organic  Act ;  and  that  no  law  shall  be  en- 
acted by  the  legislative  assembly  of  the  Territory  in  any  wise  in* 
terf  ering  with  the  primary  disposal  of  the  soil. 

It  is  nrged,  in  support  of  the  validity  of  this  so-called  ^^  AUen 
Law,"  that  it  is  not  an  interference  with  the  primacy  disposal  of 
the  soil,  but  that  it  is  only  a  ^*  rvle^^  or  sort  of  police  regnlation^ 
regulating  the  possessory  tenures  to  the  public  mines ;  and  that 
such  right  so  to  regulate  and  rule  the  same  is  recognized  by  the 
various  acts  of  congress,  passed  July  26, 1866,  July  9,  1870,  and 
May  10,  1872,  whereby  the  mineral  lands  of  the  public  domain 
are  declared  free  and  open  to  exploration,  oocupation  and  purchase' 
by  citizens  of  the  United  States,  and  those  who  have  declared 
their  intentions  to  become  such,  under  regulations  prorided  by 
law,  and  according  to  &e  loeal  customs  or  roles  of  miners  in  the* 
several  mining  districts,  bo  far  as  the  same  are  applicable  and  not 
inconsistent  with  the  laws  of  the  United  States. 

These  acts  of  congress  do  most  unquestionably  recognize  in  local 

legislative  assemblies^  as  well  as  in  properly  organized  assemblies 
of  miners  in  their  respective  mining  districts,  the  authoritj  tc 
regulate  the  exploration,  occupation  and  purchase  fitMn  one  an 
otiier  of  such  xmooeupied  parts  of  the  public  mineral  donudnaa 
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may  be  within  their  respectiye  local  jurusdictions,  so  far  as  the 
flame  may  be  applicable  thereto  and  not  inconsifltent  with  the  con* 
atitation  and  laws  of  the  United  States. 

Bat  the  exieni  to  which  these  local  legidatiye  bodies  can  r^a* 
late  these  possessory  tenures  of  the  public  domain  seems  to  be  the 
all-absorbing  question  to  be  determined.  All  that  local  legiallk 
tion  has  done,  or  may  do,  can,  by  the  congress,  be  undone  and 
wholly  abrogated.  It  cannot  only  do  this,  but  it  can  repeal  all 
laws  upon  the  subject,  and  enact  others  in  their  stead ;  and  I  am 
of  the  opinion  that  congress,  in  assuming  control  over  the  Terri- 
torial domain  under  the  constitution,  and  in  passing  laws  regu- 
lating the  same,  has  only  recognized  the  right  of  local  legislation, 
BO  as  to  make  rules  for  the  amount  to  be  located,  the  manner  of 
working  the  same,  together  with  necessary  rules  to  the  complete 
development  th^eof,  and  appropriation  of  the  minerals  therefrom. 
And  this  is  the  extent  of  recognized  local  legisUtion  thereon. 
Any  attempt  by  local  enaetment,  whereby  to  oust  one  person 
from  a  possessory  right  acquired  under  the  act  of  congress  grant- 
ing freedom  to  the  mines  without  title,  and  patting  another  in 
possession  thereof,  whether  the  possession  firom  which  ho  may  be 
ousted  be  lawful  or  unlawful,  is  an  unauthorized  assumption  ol 
power,  and  void.  Such  an  act,  although  it  may  not,  in  fact  nor 
in  fee^  dispose  of  tiie  soil,  is  nevertheless  an  interference  with  the 
primary  disposal  of  the  soU.  It  deprives  the  once  occupant 
thereof  from  holding  and  working  the  same,  and  by  its  operati<»^ 
pretends  to  transfer,  under  judicial  proceedings,  a  once  acquired 
posseasory  right,  whereby  the  citizen  is  prohibited  and  prevented 
from  taldng  up  or  entering  upon  the  same,  or  the  government 
from  conveying  the  same  by  patent,  as  otherwise  the  citizen  or 
government  might. 

Had  the  government,  after  the  passage  of  this  act,  issued  ita 
patent  to  the  defendant  for  the  very  mining  ground  in  question, 
whether  authorized  or  unauthmzed,  would  it  not  be  absurd  to 
claim  that  the  Territorial  legislature  could  assume  such  superiority 
over  the  general  government  as  to  cancel  or  annul  it  {  Certainly 
not.  But  this  is  no  more  absurd  and  inconsistent  than  is  the  Ter* 
ritorial  act  itself.  That  act  declares  that  an  alien  has  not,  cannot^ 
and  shall  not  have  anp  interest  in  placer  mining  ground  within 
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the  Territory,  aud  bj  the  same  act  provide  for  the  forfeiture  of 
that  no  interesty  and  for  a  sale  and  convejance  thereof. 

What,  I  ask,  is  to  be  forfeited  i  What  to  be  sold  aad  ooa* 
yeyed  ?  Simply  a  trespass,  aad  that^  too,  that  was  not  a  trespess 
to  the  Twritory,  nor  to  any  of  its  property,  but  if  a  trespass  at 
all,  a  trespass  upon  the  lands  of  the  general  government,  over 
which  the  Territory  ooold  not  exercise  any  oontrol^  for,  as  I  have 
.already  shown,  such  power  was  reserved  to  ihe  iXjngre^Sj  and  it  has 
from  time  to  time  ever  since  exercised  sndi  control  by  seemingly 
proper  and  legitimate  legislation,  > 

Of  this  reserved  power  in  the  constitution  I  dunk  thwe  can  be 
no  doubt.  The  language  used  in  section  6  of  our  Ch^nic  Act  is 
borrowed  from  those  of  the  earUer^TerritorieB — Dakota,  Nevada, 
Nebraska  and  Colorado,  where  it'  has  ev«r  been  understood  as 
•containing  a  ftdl  reservation  of  the  ri^  of  congress  over  the  Te^ 
ritories  and  the  public  domain. 

So  strongly  has  congress  emphasimd  its  power  over  the  public 
^domain  that  in  the  acts  admitting  States  into  the  Union  the  people 
.ai«e  required  to  agree  and  declare  that  tk&y  foreteer  disolam  amy 
righ4  or  title  to  the  ^unofpropriated  lande  within  the  Terrtiery. 
■See  for  instance  the  enabling  act  of  Kebradot,  approved  April  19, 
1864. 

If,  then,  a  State  cannot  control  or  interfere  with  the  disposal 
of  the  public  lands  within  its  boimdariee^  nor  deny  to  any  peoon 
vfithin  its  jurisdiction  the  equal  piwtoolion  of  the  laws  (althomh 
congress  may,  and  has),  mndi  lees  can  a  Tnnitory* 

I  am  therefore  of  the  opinion  tiiat  the  said  act,  entitled  ^^An  act 
to  provide  for  the  forfeiture  to  the  Ten  itoiy  of  placer  mines  held 
by  aliens,"  is  inconsistent  with  the  Organta  Act  of  die  Territoiy, 
;repngnant  to  the  constitution  of  the  United  StateSi  and  therefore 
void. 

Ekowlbs,  J.,  dissenting.  I  cannot  agree  with  the  majoritj 
d  the  court  in  this  case,  for  the  following  reasons^ 

When  a.  citizen  of  the  United  States  locates  any  portion  of  the 
public  domain,  containii^  precious  metals,  in  aoe(»dance  with  the 
local  rales  and  regahitions  of  miners,  the  government  of  the 
CTliited  States  beeomes  divested  of  an  easement  in  that. particoLir 
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^portion  of  the  pnblic  domain,  and  such  locator  beoomaetbe  owner 
thereof.  To  the  extent  of  this  eaflement^  that  parcel  of  mining 
:gToand  ceases  to  be  public  domain.  The  government  haa  parted 
with  the  title  to  this  extent,  and  a  citizen  has  acquired  it  This 
court  has  held  this  view  in  the  case  of  Jiobertaon  y.  SrriUhy  1 
3ion.  4ia 

To  the  ext^it  of  this  easement,  I  do  not  see  that  any  portion 
of  mining  land,  so  acquired,  is  any  more  public  domain  than  a 
section  of  agricultural  land  for  which  the  general  government  has 
given  a  patent  to  a  pre-emptor.  It  is  true^  all  the  title,  except  this 
easement,  is  in  the  general  government,  and  to  that  extent  and  no 
more  it  is  public  domain.  In  the  opinions  of  my  brother  judges, 
thqr,  in  effect,  say,  that  the  paramount  title  to  mineral  ground, 
Although  the  same  may  be  properly  located,  ia  still  in  the  general 
^vemment.  When  a  person  has  parted  with  a  title  to  land,  how 
.can  he  be  said  to  have  the  paramount  title  still  to  it } 

This  court,  in  the  case  above  referred  to,  held,  tiiat  when  nun- 
ing  ground  was  properly  located,  the  government  parted  with  the 
title  to  an  easement  in  tiie  same.  How  then  can  it  be  maintained 
that  the  government  still  has  the  paramount  title  to  this  ground 
:6o  far  as  this  easement  is  ^xmcemed  % 

There  appears  to  have  be^i  an  impression,  on  the  part  of  my 
brother  justices  that,  should  Uie  Territory  f<»feit  and  sell  this 
•easement,  the  purchaser  would  acquire  a  greater  interest  in  the 
land  than  the  first  locate  of  the  mine.  This  is  not  so,  however. 
He  would  take  only  a  mining  easement,  and  he  would  take  this 
subject  to  the  conditions,  the  mining  rules  and  regulations  at- 
tached to  tiie  estate,  namely,  the  conditions  of  forfeiture  should 
he  fail  to  comply  with  them.  AgaiUt  it  is  claimed  that  this  law 
under  eonaideration  interf^es  with  the  primary  disposal  of  the 
ml  What  isiinderstood  by  the  phrase  ^^^prmary  di^osal  of  the 
aoil }  '^  The  diqK)eal.of  it  by  the  general  g<>vemment,  nothing 
more.  Bat  whcm  mineaare  duly  located,  the  government  has  dia- 
posed  of  tlie  ground  containing  them  to  the  extent  of  an  eaae- 
«aent  All  the  law  under  consideration  proposes  to  do  is  to  for- 
feit this  easement  Haw  then  can  this  law  interfore  with  the  pri- 
«ma7y  dispceal  of  the  soil,  when  to  the  extent  ilia  law  affects  the 
Vol.  IL— 19. , 
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Bail  the  goyermnent  has  already  diapoBed  of  it  t  The  chief  jus- 
tice, in  his  opinion,  holds  that  a  f  orf eitnre  of  land  oonyeyed  to  an 
alien  can  only  be  made  to  the  aoyereign  power  in  the  State.  And 
he  daims  that  the  Territory  of  Montana  has  no  sorereignty,  but 
that  all  the  sovereign  power  widiin  its  borders  is  Tested  in  the  gen- 
eral government  of  the  United  States,  and  hence  that  this  govern- 
ment is  the  only  one  that  can  claim  forfeiture  of  real  estate  sold 
to  an  alien.  I  know  that  there  has  been  a  good  deal  of  talk  about 
a  Territory  not  being  sovereign,  but  this  is  the  only  l^al  opinion 
of  which  I  have  any  knowledge  that  so  decides.  All  of  the  de- 
cisions in  relation  to  organized  Territories  sp^ak  of  them  as  gov- 
ernments. Our  Organic  Act  calls  this  a  temporary  government. 
Let  us  see  what  this  government  is.  It  has  an  execative  depart* 
ment,  a  judicial  department  and  a  legislative  departm^it.  What 
powers  are  vested  in  each  ? 

The  executive  power  is  vested  in  a  governor.  It  is  provided 
that  he  shall  be  the  commander^in-ohief  of  the  militia  of  the  Ter- 
ritory ;  he  may  grant  pardons  and  respites  against  the  laws  of  the 
Territory ;  he  shall  commission  all  ihe  officers  of  the  TerritCMry 
who  shall  be  appointed  to  oflice  under  the  laws  thereof ;  he  shall 
take  care  that  the  laws  be  faithfully  executed,  and  poaseases  the 
veto  power.    Are  these  not  attributes  of  sovereignty  ? 

The  legislative  ftuthoiily  is  vested  in  a  governor  and  a  legisla- 
tive assembly.  The  legislative  power  extends  to  all  rightful 
subjects  of  legislation  oonsiBtent  with  the  constitution  and  laws  of 
the  United  States,  and  the  provisions  of  our  Organic  Act.  It 
has,  under  such  a  grant,  power  to  provide  for  the  levying  and 
collection  of  taxes;  to  pass  laws  for  the  punishment  of  all  crimes 
and  misdemeanors ;  to  regulate  domestic  relations ;  to  regulate  the 
conveying  and  tenure  of  property ;  to  regulate  and  give  the  powtf 
of  transmitting  by  devise  and  wills,  and  the  distribution  of  estates^ 
among  heirs.  It  has  the  power  to  oiganize  the  militia  of  the 
Territoiy,  and  to  provide  for  calling  the  same  to  suppress  insur- 
rection against  the  laws  of  the  Tenitory,  to  repel  (he  invasion 
of  hostile  Indians  into  the  setded  portions  of  the  Tenitory,  and 
even  to  repel  the  invasion  of  a  foreign  power  invading  its  lii^^ts. 
Other  powers  might  be  enumerated*  I  do  not  think  any  State 
legislative  authority  in  the  Union  has  a  more  extensive  grant  of 


187^.]  Tebbitost  tj.  Lee.  147 

legiBlative  powers.  One  further  point  nuiy  be  noticed  that  will 
sliow  more  fully  the  extent  of  the  power  of  our  legislatiye  depart- 
ment)  and  the  chai*acter  of  our  Territorial  government,  namely,  the 
legislatiye  authority  may  grant  a  charter  to  a  municipal  corpora- 
tion. This  right  has  never  been  doubted.  The  city  in  which 
this  court  is  now  sitting  has  a  charter  of  incorporation  granted 
by  the  legislative  department  of  the  Territory.  If  the  govern- 
ment of  this  Territory  was  but  a  municipal  corporation,  similar 
to  that  of  a  city  government  organized  by  a  State  legislature^ 
could  it  possess  such  powers  i  Can  a  municipal  corporation  create 
a  municipal  corporation}  The  legal  decisions  of  the  past  may  be 
searched  in  vain  for  authority  to  sustain  the  exercise  of  such 
powers  by  a  municipal  corporation.  It  may  be  that  since  the 
amendment  to  our  Organic  Act,  the  power  to  charter  corporis 
tions  has  been  somewhat  limited.  If  the  legislative  authority  of 
the  Territory  did  formerly  possess  the  power  to  charter  corpcH'a 
tions  to  as  unlimited  an  extent  as  a  State^  what  was  the  neoessily 
of  that  amendment  i 

The  judicial  power  of  the  Territory  is  vested  in  a  supreme 
court,  district  courts,  probate  courts  and  justices  of  the  peace. 
The  jurisdiction  of  these  courts  is  as  limited  by  law;  that  is,  by 
the  laws  of  our  legislative  authority.  It  is  also  provided  that  the 
said  supreme  court  and  district  courts  shall  possess  chancery  aa 
well  as  common-law  jurisdiction.  What  more  extensive  judicial 
powers  are  vested  in  any  State  government  in  the  Union }  We 
have  a  government  then,  I  hold,  with  an  executive,  who  possesses^ 
in  almost  every  essential  particular,  the  same  powers  as  the  gov- 
ernors of  the  several  States  in  the  Union.  We  have  a  legislative 
assembly  that  enacts  laws,  not  by-laws,  and  whose  legislative 
power  is  not  surpassed  by  the  le^slative  authority  of  any  State 
gov^imient.  We  have  a  judidai  power,  as  extensive  as  any 
State,  vested  in  courts,  whose  authority  to  enforce  their  juc^ 
ments  and  orders  is  full  and  complete,  and  whose  judgments 
would  undoubtedly  have  the  same  force  and  effect  in  a  foreign 
nation  as  those  of  any  State  in  the  Union,  and  would  have  the 
same  force  in  any  State  as  the  judgments  of  another  State,  were 
it  not  for  the  provisions  of  the  national  constitution^  Yet  it  is 
held  that,  because  all  these  powers  aiB  granted  to  our  government 
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by  an  act  of  oongreBs,  it  does  not  poeeesB  sovereignty.  Wliat 
does  invest  a  government  with  sovereignty  but  the  possessing  and 
exercising  of  sovereign  powers.  Does  it  make  any  difference 
from  whence  sovereign  powers  are  derived,  whether  from  Gk)d,  as 
claimed  by  kings,  or  from  the  people,  as  claimed  by  republics,  or 
from  a  government  possessed  with  the  sovereignty  over  a  country, 
as  the  United  States  has  over  the  Territories^?  The  United  States 
government  has  only  sach  sovereign  powers  as  the  people  have 
granted  or  delegated  to  it.  It  does  not  claim  to  have  received 
any  power  from  a  Divine  source.  Is  it  not  sovereign?  But  it 
may  be  said  that  these  powers  are  granted  or  del^ated  in  per- 
petuity. Not  so ;  there  is  a  right  reserved  to  amend  our  national 
eon^tntion,  and  by  virtue  of  this  right,  any  sovereign  power  it 
now  possesses  may  be  taken  from  it  But  suppose  these  sov- 
ereign powers  are  granted  to  the  national  government  in  pe^ 
petuity,  and  the  sovereign  powers  bestowed  upon  a  Territory  are 
given  temporarily.  Can  it  be  a  safe  mle  to  follow,  in  determin- 
ing whether  or  not  a  government  is  sovereign,  the  asoertainmenf 
of  whether  the  powers  it  possesses  were  given  it  in  perpetuity  or 
temporarily.     There  is  no  reason  in  such  a  rule. 

If  any  government  in  the  limits  of  the  United  States  can  be 
said  to  possess  sovereignty,  it  must  be  because  it  has  and  exercises 
sovereign  pow»».  It  is  said  that  l^e  general  government  may 
divide  our  Territory  or  attach  it  to  a  State  or  another  Territoiy. 
The  general  government  reserved  this  right  in  our  Organic  Act 
If  a  reservation  in  an  Organic  Act  prevents  a  government  from 
being  sovereign,  then  the  United  States  government  is  not  sover- 
eign, because  there  are  reservations  and  limitations  in  our  national 
constitution.  And  it  might  be  pertinent  to  inquire,  why  was  it 
thought  necessary  to  put  these  reservations  in  our  Organic  Act  t 
I  cannot  see  how  a  reservation  in  an  Oiganic  Act  prevents  the 
sovereign  attributes  possessed  by  the  government  it  organizes 
from  being  attributes  of  sovereignty,  and  that  gc»vehiment,  to 
the  extent  of  these  sovereign  powers,  from  being  sovereign,  unless 
it  takes  something  more  than  the  rightful  possession  of  Bov&r&gn 
powers  to  make  a  government  sovereign.  Again,  it  is  said  the 
general  government  m^ht  sell  our  Territory.  This  power  may 
be  doubted.     But  admit  that  it  can  sell  its  power  of  eminent 
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domain,  can  it  sell  the  government  called  the  temporary  govern- 
ment of'  Montana  Territory  ?  That  is  what  I  claim  possesses 
sovereignty.  Can  it  sell  the  sovereign  powers  it  has  granted  to 
this  government  f  Can  it  farm  out  its  executive,  legislative,  or 
judicial  departments?  If  so,  it  is  fortunate,  perhaps,  for  our 
people  that  public  virtue  is  so  pure  and  exalted.  I  think  my 
brothers,  finding  that  our  Territorial  government  is  lacking  in 
some  of  the  attributes  or  prerogatives  generally  found  possessed 
by  sovereign  powers,  have  shut  their  eyes  to  the  sovereign  powers, 
it  does  possess  and  found  no  sovereign  powers  reposed  in  it.  But 
such  a  rule  would  find  that,  because  the  Queen  of  England  did 
pot  possess  as  many  sovereign  powers  as  King  William  of  Prus- 
sia, or  the  Czar  of  Bussia,  therefore  she  has  no  sovereign 
powers.  The  Territory  of  Montana  having  sovereign  powers,  I 
hold  that,  to  the  extent  of  these,  she  is  sovereign ;  that  in  de- 
termining whether  or  not  a  government  in  the  United  States  is 
sovereign,  we  should  not  look  to  the  source  of  its  powers  or  to 
their  extent  or  duration,  but  to  their  possession.  The  right  of 
congress  to  grant  to  Territorial  governments  the  powers  they 
possess  has  been  acquiesced  in  by  all  the  national  courts.  And 
they  seem  to  have  based  this  right  upon  the  proposition  that  the 
Unitfed  States  is  vested  with  sovereignty,  as  far  as  the  Territories 
are  concerned,  just  as,  primarily,  all  sovereignty  was  vested  in  the 
people  of  the  United  States,  and  that  as  the  people  could  grant 
the  sovereignty  they  possessed  to  the  National  and  State  govern- 
ments, so  could  the  United  States  grant  its  sovereignty  save  as  to 
national  matters  to  the  Territorial  governments.  Whether  or  not 
this  theory  was  based  upon  sound  judicial  principles  in  the  starts 
it  is  not  pertinent  now  to  inquire.  The  general  government  haa 
acted  upon  this  theoiy  so  long  that  it  is  undoubtedly  now  the 
law. 

Mr.  Justice  Stobt,  in  his  work  on  the  Constitution,  says: 
"  Having  a  right  to  erect  a  Territorial  government,  they  may 
confer  on  it  such  powers,  legislative,  judicial  and  executive,  as 
they  may  deem  best.  They  may  confer  upon  it  general  legisla- 
tive powers,  subject  only  to  the  laws  and  constitution  of  the 
United  States." 

Again,  in  speaking  of  the  courts  created  for  a  Territory,  he 
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fiays :  "  They  are  legislative  coartSy  created  in  yirtae  of  the  general 
right  of  sovereignty  in  the  government,  or  m  virtue  of  that  dauae 
which  enables  congress  to  make  all  needf  ol  rules  and  regulations 
respecting  the  Territory  of  the  United  States."  3  Story  on 
Const.,  §  1325. 

Judge  Kent,  in  his  Commentaries^  says:  ^^  With  respect  to  tLe 
vast  Territories  belonging  to  the  United  States,  congress  have  as- 
sumed to  exercise  over  them  supreme  powers  of  sovereignty." 
1  Kent's  Com.  384. 

In  the  noted  case  of  Dred  Scott  v.  Scmdfcrdy  all  of  the  judges 
agreed  that,  from  some  source,  congress  had  the  power  to  form 
GOVERNMENTS  in  thc  United  States  Territory.  The  only  dispute 
between  the.  chief  justice  and  myself  upon  this  point  is,  as  I 
understand  it,  as  follows :  He  holds  that  congress  or  the  United 
States  has  sovereign  power  over  a  Territory,  and  that  this  sover- 
eignty it  has  not  or  cannot  delegate  or  grant  to  a  Territorial 
government ;  while  I  hold  that  all  the  sovereign  powers  a  Ter- 
ritorial government  possesses  were  primarily  reposed  in  the 
general  government,  and  that  these  it  has  granted  to  it  If  it  is 
claimed  that  the  delegating  or  granting  of  sovereign  powers  to  a 
government  does  not  make  it  a  soverdgn  power,  then  I  answer 
that  the  government  of  the  United  States  and  the  governments 
of  the  several  States  have  no  sovereignty,  because  it  is  an  ao> 
cepted  theory  of  our  government  that  the  people  are  sovereign, 
and  have  granted  or  delegated  to  our  governments  some  of  their 
sovereign  powers. 

Our  Territorial  governments  have  powers  similar  to  those  which 
the  English  colonies  in  America  that  had  charters,  possessed. 
Mr.  Justice  Blackstonb  describes  them  as  ^^  in  the  nature  of  civil 
corporations,  with  the  power  of  making  by-laws  for  their  own 
internal  regulations,  not  contraiy  to  the  laws  of  England ;  and 
with  such  rights  and  authorities  as  are  specially  given  them  in 
their  several  charters  of  incorporation.  They  have  a  governor, 
named  by  the  king  (or,  in  some  proprietary  colonies,  by  the  pro- 
prietor), who  is  his  representative  or  deputy.  They  have  courts 
of  justice  of  their  own,  from  whose  decisions  an  appeal  lies  to 
the  king  and  council  here  in  England.  Their  general  assembliesi 
which  are  their  house  of  commons,  together  with  their  council 
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of  state,  being  their  upper  house,  with  the  concurrence  of  the 
king,  or  his  representative,  the  ^vemor,  make  laws  suited  to 
their  own  emergencies."    1  Black.  Com.  108. 

Mr.  Justice  Stobt,  in  his  Commentaries  on  the  Constitution, 
says  of  this  description,  in  §  161 :  ^^  This  is  bj  no  means  a  just 
or  accurate  description  of  the  charter  governments.  They  could 
not  properly  be  considered  as  mere  dvil  corporations  of  the 
realm,  empowered  to  pass  by-laws,  but  rather  as  great  political 
establishments  or  colonies,  possessing  the  general  powers  of  gov- 
€mment,  and  rights  of  sovereignty,  dependent,  indeed,  and  sub- 
ject to  the  realm  of  England ;  but  still  possessing  within  their 
own  Territorial  limits  the  general  powers  of  legislation  and  tax« 
Ation." 

Again,  speaking  of  the  diarters  given  to  Massachusetts^  he 
«ays :  ^'  Bat  the  charter  of  William  and  Mary,  in  1691,  was  ob- 
viously upon  a  broader  foundation,  and  was,  in  the  strictest  sensei 
a  charter  for  general  political  government,  a  oansUiution  for  a 
Statey  with  sovereign  powers  and  prerogatives  and  not  for  a  mer€ 
municipality,^^ 

He  proceeds  then  to  state  what  the  powers  given  under  this 
charter  were,  and  they  are  certainly  not  greater  than  those  pos- 
sessed by  our  Territorial  government.  In  pursuing  the  subject 
of  the  governments  organized  for  the  chartered  American  colo- 
nies, it  will  be  found,  I  am  sure^  that  in  the  main  our  Organic 
Act  was  borrowed  from  the  provisions  of  the  charters  of  the  New 
England  colonies.  They  are  too  similar  to  leave  any  other  con* 
<dnsion  than  that  the  provisions  of  the  former  were  suggested  by 
the  provisions  of  the  latter ;  and  it  shoiUd  be  remembered  thi^ 
these  chartered  governments  were  organized  by  an  authority  that 
daimed,  and  who,  it  was  acknowledged,  possessed  as  unlimited  a 
sovereignty  over  the  colonial  dominions,  as  the  United  States  can 
be  said  to  possess  over  the  Territories  of  the  United  States. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations^  speaks 
of  the  free  cities  of  Italy  and  the  hanse  towns  of  Germany,  which 
arose  during  the  ^'  middle  ages,"  and  classes  them  as  States,  and 
treats  of  them  as  something  more  than  civil  corporations  having 
power  only  to  pass  ordinances  or  by-laws.  In  Hallam's  ^^  Middle 
Ages,"  it  is  said  of  these  haase  towns :  ^^  They  were  tacitly  ao- 
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knowledged  to  be  equally  Boveieign  with  the  electofB  and  prinoee.' 
Yet  tiie  governmental  authority  pofiBessed  by  these  towns  was  d^ 
rived  from  the  rulers,  who  possessed  sovereignty  over  the  coimtry 
in  which  they  were  located.  These  cities  certainly  ezerdBud 
sovereign  rights  and  were  treated  as  capable  of  entering  into- 
treaties  and  leagues. 

The  American  colonists  thought  themselveB  capable  of  entering^ 
into  leagues  and  compacts.  Whaterer  may  be  said  of  the  power 
of  the  general  government  over  the  Territoriesi^  its  right  to  divide 
them,  to  sell  them,  or  to  repeal  their  Organic  Acts,  may  also  be 
said  of  the  power  the  king  of  England  claimed  to  ezerciae  and 
often  did  exercise  over  the  chartered  American  coloniea,  and  of 
the  power  of  the  sovereigns  in  whose  realm  were  located  the 
hanse  towns  of  Europe.  Yet  it  will  be  found  that  it  has  always 
been  claimed  that  to  a  certain  extent  those  colonies  and  those 
towns  were  sovereign. 

Holding  then,  as  I  do,  that  the  Territory  of  Montana  is  a  gov- 
ernment possessing  many  sovereign  powers,  or  in  other  words, 
possesses  sovereignty,  I  come  to  the  question,  whether  its  lei^sla- 
tive  authority  has  the  power  to  provide  for  the  forfeiture  of  land 
held  by  aliens  to  the  Territorial  government.  It  is  conceded  that 
our  legislative  power,  having  adopted  the  oonunon  law,  so  far  as 
applicable,  an  alien  cannot  hold  the  title  to  real  estate  in  this 
Territory  ;  in  other  words,  that  that  portion  of  the  common  law 
that  provides  that  an  alien  caimot  hold  the  tide  to  land  in  a 
country  of  which  he  is  not  a  citizen  is  applicable^  And  it  may 
be  remarked  that  there  is  no  law  of  the  United  States  to  this 
effect,  that  I  am  aware  of,  and  that  it  is  only  by  virtue  of  this 
adoption  of  the  common  law  in  this  Territory  that  this  disability 
is  imposed  outside  of  the  statute  under  consideration.  It  foUowa 
then  that  our  legislative  power  can  impose  this  disability.  If  it 
can  do  it  in  a  round-about  way,  namely,  by  the  adoption  of  the 
common  law,  it  can  do  it  directly.  What  was  the  object  of  creat- 
ing this  disability  at  common  law  f 

Blackstone  (1  Com.  373)  lays  down  the  rule  and  reason  for  it : 
^'  An  alien  born  may  purchase  lands,  or  other  estates ;  but  not  for 
his  own  use,  for  the  king  is  thereupon  entitled  to  them.  If  aa 
alien  could  acquire  a  permanent  property  in  lands,  he  must  owe 
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an  allegianoe,  equally  permanent  with  that  property,  to  the  king 
of  England,  which  wotdd,  probably,  be  inoonsiBtent  with  that 
which  he  owes  to  his  own  natural  liege  lord ;  besidea  that,  thereby 
the  nation  might,  in  time,  be  subject  to  foreign  influence,  and 
feel  many  other  inconveniences."  Ohitty,  in  his  note  to  this  pas- 
sage, says :  ^^  A  political  reason  may  be  given  for  this,  which,  I 
think,  stronger  than  any  here  adduced.  If  aliens  were  admitted 
to  purchase  and  hold  lands  in  this  country,  it  might,  at  any  time^ 
be  in  the  power  of  a  foreign  state  to  raise  a  powerful  party 
amongst  us ;  for  power  is  ever  the  concomitant  of  property." 
And  he  proceeds  to  show  how  Russia  resorted  to  this  very  means 
•of  acquiring  large  estates  in  Poland  in  furtherance  of  its  covert 
-design,  which  subsequently  became  manifested,  of  conquering 
imd  dismembering  that  now  unhappy  country.  As  I  hold  that 
our  Territory  has  the  power  to  suppress  insurrection  against  its 
laws,  to  provide  for  calling  out  the  militia  therein,  to  repel  the 
incursions  of  hostile  Indians  into  our  settlements,  or  to  repel  the 
invasion  of  any  hostile  foe  who  should  come  within  our  Territo- 
rial limits,  I  am  confident  that  it  does  possess  the  much  less  power 
of  enacting  laws  so  that  no  foreign  power  would  be  able  to  ndse 
up  a  party  within  our  Jborders  hostile  to  the  authority  of  our  gov* 
•emment.  It  may  be  said  that  it  is  no  part  of  the  powers  vested 
in  a  Territory  to  protect  itself  against  a  foreign  enemy,  and  that 
this  power  is  vested,  by  the  constitution,  in  the  gttienJ  govern* 
ment.  It  has  just  as  much  power  upon  this  point  as  any  State 
in  the  Union  has ;  and  can  it  be  maintained  that  a  State  cannot 
raise  troops  and  marshal  them  against  a  foreign  foe  as  well  as  a 
-domestic  one  that  would  seek  to  conquer  and  subdue  itt  To 
assert  that  any  govemm^t  cannot  do  this  is  to  deny  the  right  of 
«eIf-protection.  The  States  in  this  Union  have  ever  claimed  the 
right  to  forfeit  the  title  to  real  estate  purchased  by  aliens  within 
their  borders,  aud  the  general  government  never  has  ^Eercised 
that  right.  The  truth  is,  it  makes  but  little  difl!erence  upon  what 
grounds  the  right  is  based,  for  the  fact  is  that  all  gov&maMwU 
have  claimed  tiiis  right.  It  is  considered  a  concomitant  of  gov 
emment ;  a  necessary  power.  Again,  the  forming  of  Territorial 
governments  had,  for  one  of  its  objects^  the  building  up  of  a  body 
politic  that  would  eventually  be  competent  to  be  admitted  into 
Vol.  n.  — 30. 
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the  Union  as  a  State.  Now  if,  in  oanying  out  this  object,  it  ift 
fonud  that  a  foreign  and  alien  population  that  the  hiws  of  the 
national  government  will  not  allow  to  become  citizens,  or  an  alieii 
population,  who,  from  disinclination,  or  hostility  to  our  instita- 
tions  and  gOTemment,  refuses  to  become  citizens,  were  acquiring 
snch  permanent  interests  in  the  Territory  that  they  would  hinder 
the  settlement  of  desirable  citizens  of  the  United  States,  and 
prevent  the  organization  of  such  a  political  -community  as  would 
hinder  ns  from  becoming  a  State  in  the  American  Union,  it  ce^ 
tainly  ought  to  be  a  rightful  subject  of  legislation,  the  prevention 
of  this  acquisition  of  snch  property. 

I  have  treated  this  subject  thus  far  as  though  the  property 
vested  in  an  alien  nrast  be  forfeited  to  a  sovereign  power.  True, 
in  England,  the  estate  was  forfeited  on  ^^  office  found ''  to  the 
king,  in  whom  is  vested  the  sovereignty.  In  this  country  we 
have  no  king,  and  our  governments  to  some  extent  take  the  place 
of  kings.  It  was  a  provision  of  the  common  law  that  made  the 
forfeiture  of  such  estates  to  the  king.  We  claim  the  right  to 
change  the  conmion  law  on  most  eveiy  other  subject.  Why  not 
upon  this  t  Our  legislative  authority  upon  all  subjects  applicable 
to  our  condition,  adopts  and  changes  and,  repeals  the  common 
law.  This  is  generally  admitted  to  be  within  its  powers.  It 
ought  to  have  the  right  to  repeal  the  commcm  law  that  made  the 
estate  vested  in  an  alien  subject  to  forfeiture  to  the  crown,  and 
enact  that  it  should  be  made  to  itself,  even  if  it  has  no  sover- 
eignty, for  it  certainly  has  the  same  right  of  self-protection  that 
a  sovereign  power  has.  The  question  of  to  whom  the  forfeiture 
shall  be  made  is  certainly  the  subject  of  law.  It  is  not  above 
legislative  enactments.  I  do  not  think  my  brother  justices  would 
hold  that  congress  might  not  pass  a  law  saying  that  the  forfeit- 
ure need  not  be  made  to  any  sovereign  power,  but  even  might  be 
nuade  to  a  Territory,  although  it  possessed  no  sovereignty,  or  to  a 
county.  This  only  shows  that  this  matter  is  a  rightful  subject  of 
legislation.  And  I  am  unable  to  see  how  such  legislation  inter- 
feres with  the  constitution  of  the  United  States,  its  laws,  or  the 
Oi^nic  Act  of  our  Territory,  or  is  not  a  rightful  subject  of  1^- 
ialation,  and  these  are  the  only  limitations  upon  our  legislative 
authority.    Oongress  has  delegated  to  the  legislative  power  of  the 
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Territory  the  right  to  legislate  upon  all  rightful  sabjeets  of  legis- 
lation. States  legislate  upon  this  sabject.  Congress  may.  It  is 
certainly  a  rightful  subject  of  legislation  then.  It  seems  to  be 
contended,  however,  that  the  forfeiture  cannot  be  made  to  the 
Territory,  for  the  reason  that  the  Territory  cannot  take  the  title 
to  real  estate.  Our  legislatiTe  authority  passes  laws  authorizing 
counties  to  hold  real  estate  for  the  purposes  of  court-houses  and 
jails,  and  school  districts,  real  estate  for  the  purposes  of  erecting 
school-houses.  Undoubtedly  the  Territory  could  buy  real  estate 
for  the  purposes  of  a  Territorial  capitol,  or  for  erecting  a  Terri* 
torial  college,  or  for  any  other  purpose  that  was  a  legitimate  object 
of  government.  And  it  has  ever  been  contended  by  the  Eng- 
lish government,  and  the  State  governments  of  this  Union,  that 
it  is  a  legitimate  province  of  government  to  take  the  forfeiture 
of  real  estate  vested  in  aliens,  to  prevent  a  foreign  power  from 
acquiring  the  ownership  of  permanent  property  in  the  country* 
The  Territory  of  Montana,  I  repeat,  is  a  government,  and  has 
the  same  rights  of  self-preservation  as  any  other  government.  It 
is  contended  that  the  forfeiture  must  revert  to  the  grantor.  This 
is  not  law,  ^'  for  the  vendor  is  not  affected  by  it,  be  having  resigned 
his  right,  and  received  an  equivalent  in  exchange,"  is  the  language 
of  Justice  Blaokstonb  (Book  1,  page  372).  The  doctrine  of  this 
court,  as  I  have  before  diown,  is  that  the  general  government  has 
parted  with  this  easement,  known  as  a  mining  daim  in  this  case^ 
and  because  it  has  become  vested  in  an  alien,  it  does  not  re-invest 
in  the  general  government.  There  is  no  law  that  authorizes  such 
a  rule.  And  to  show  that  this  is  not  the  law,  I  have  but  to  state 
that  in  the  "  Western  States,"  where  the  general  government  once 
owned  the  title  to  all  the  real  estate,  forfeitures  are  claimed  and 
exacted  by  the  States  where  real  estate  becomes  vested  in  an  alien.. 
If  property  conveyed  to  an  alien  was  held  by  him  for  the  benefit 
of  the  original  grantor,  this  wotdd  not  be  the  case.  The  general 
government,  as  to  its  title  to  lands,  is  considered  only  as  an 
individual  proprietor. 

In  this  discussion,  I  have  only  contended  for  the  right  of  the 
Territorial  legislative  authority  to  pass  a  law  forfeiting  real  estate 
acquired  by  an  alien  to  the  Territory.  I  do  not  think  it  necee- 
sary  to  examine  the  law  under  consideration,  to  see  whether  it 
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properly  provides  for  such  a  forfeiture.  My  opinion  ia  that  it 
does.  The  majority  of  the  court  have  baaed  their  judgment  upon 
the  ground  mainly  that  the  legislative  power  does  not  extend  ao 
far  as  to  provide  for  such  a  forfeiture.  I  have  contended  that  it 
does,,  and  that  it  is  a  rightful  subject  of  l^islation.  And  I 
believe  that  time  will  fully  demonstrate  the  benefits  that  would 
have  accrued  to  this  Territory  had  such  l^isktion  been 
sustained. 


Note.  -The  aol  of  the  legtaUttTe  MMmblj,  entlliled  **  An  ad  to  pcofide  far  the  to^ 
Mtare  to  the  Territory  of  placer  mines  held  hj  eliaoa,**  epprofed  Jaomx  1%  111%  vm 
lepeelod  hy  en  act  approTod  Jaauery  Vi%  1SM>   Sti.  Sth  Sea.  97. —Bar. 
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Hov.  DBCniB  &  WADB,  Gkzxv  JjmaoL 

Hov.  HIBAM  KNOWLBS,  >  . 

H(m.  PBANaS  Q.  SBBVISj  ''*"**'"• 


Badxb,  reepondenty  i;.  KomNGHiJC,  appeUait 

OBDBB  TAZZH«  000TB  VCT  APPMAT.ABT.B,     A  putj  GMUIOi  ftppaftl  tO  UiIb  OOWt 

from  an  order  of  the  court  below,  tazing  oostB. 
GAas  AVFIBKBD.    The  case  of  WiUon  v.  Davii^  1  Mon.  08,  holding  thai  ths 
conaent  of  parttee  cannot  confer  Joriedictlon  npon  this  ooart,  affirmed* 

AfptdLfrom  Mrat  DUtriet^  Jeff^etwm  County. 
Shobsb  &  LowBT  and  Faqb  &  Oolbman,  for  appellant. 

CHtTMASBBo  &  Ohadwiok  and  G.  G.  Stmss,  for  respondent. 

Knowlbs^  J.    The  notioe  of  appeal  in  this  case  is  as  follows : 

'*  To  the  cibooe  plaintiffs  or  A.  0.  P.  Oeorffe^  G.  Q.  Byme%  and 
Chumasero  db  Cfhadwioky  his  attorneys : 
*^  Toa  will  please  take  notice  that  the  defendant  in  the  above- 


158  Rader  v.  NonxNGHAif.  [Aug.  T,. 

entitled  action  hereby  appeals  to  the  supreme  court  of  the  Territoiy 
of  Montana,  from  the  order  made  and  entered  in  said  cause  in  the 
said  district  court,  and  on  the  11th  day  of  April,  A.  D.  1873, 
taxing  plaintiff's  costs  made  in  said  district  court  to  this  defend- 
ant, and  from  the  whole  and  every  part  of  said  order  or  judgment." 

The  only  construction  I  can  put  upon  this  notice  i^,  that  it 
shows  the  intention  of  the  appellant  was  to  appeal  from  the  order 
only  taxing  the  costs  incurred  by  the  plaintiff  in  the  trial  in  the 
district  court  to  the  defendant. 

The  order  taxing  costs  is  not  one  that  may  be  appealed  from 
the  district  court  to  the  supreme  court.  Sections  369  and  380  of 
the  Civil  Practice  Act  provide  what  orders  or  judgments  are  the 
subject  of  appeal.  Upon  an  inspection  of  these,  it  will  be  found 
that  an  cmler  overruling  a  motion  to  tax  or  retax  coets  is  not  one 
of  them.  The  appellate  jurisdiction  of  this  court  is  such  as  k 
limited  by  the  laws  of  this  Territory,  and  any  person  desiring 
any  ruling  of  a  district  court  reviewed  in  this  court  must  comply 
with  the  regulations  of  our  statutes.  As  there  can  be  no  appeal 
from  the  order  described  in  the  notice  of  appeal,  this  oourt  has 
no  jurisdiction  of  the  question  thereby  presented.  In  the  case  of 
Zevy  V.  OeUeaoTiy  27  Oal.  688,  in  regard  to  such  an  order  as  this, 
the  court  holds  this  languaore : 

^^  The  order  appealed  from  is  not,  in  itself,  appealable,  inas- 
much as  it  was  not  made  after  final  judgment.  *  *  *  *  We 
cannot  approach  the  alleged  error  through  an  appeal  from  a  non- 
appealable order," 

In  the  case  of  Laahy  v.  Davisj  33  Cal.  677,  the  same  court  says : 

^^  An  order  made  on  a  motion  to  retax  costs  is  not  appealable. 
It  is  not  an  order  made  after  final  judgment,  within  the  meaning 
of  section  843  of  the  Practice  Act,  even  though  it  be  made  after 
the  entry  of  judgment;  for,  in  legal  effect,  the  order,  if  the  mo- 
tion is  granted,  amounts  to  a  modification  or  amendment  of  the 
judgment,  or,  in  other  words,  becomes  a  part  of  it  If  the  motion 
is  denied,  the  error  is  none  the  less  in  the  judgment,  and  can  be 
reviewed  only  upon  an  appeal  from  the  judgment." 

The  statutes  of  this  Territory  upon  this  point  are  the  same  as 
in  California.  It  is  true  that  in  the  briefs  in  this  case,  the  point 
here  raised  was  not  presented.    This  can  make  no  difference,  how- 
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-ev^r.  If  it  is  not  an  appealable  order,  consent  will  not  give  this 
-oourt  jurisdiction  of  die  question  it  presents.  The  general  rule  is 
that  consent  will  not  give  a  court  jurisdiction  of  a  subject-matter. 
WUson  v.  Dams,  1  Mon*  98;  Hojpper  v.  KaUamamyVl  OaL  517; 
4il8o,  Brooks  V.  Gdlderwood^  19  id*  124r. 

In  this  last  case  the  court  said:  ^^  As  no  appeal  lies  from  the 
order  refusing  to  transfer  the  cause  to  the  circuit  court  of  the 
United  States  for  trial,  this  court  has  no  jurisdiction  to  pass  upon 
•the  merits  of  the  application  of  the  defendant,  even  with  the  stipu- 
lation  of  the  parties." 

In  this  case  just  cited,  there  was  a  stipulation  filed  by  the  pai^ 
ties  to  submit  ^e  case  on  its  merits*  Holding,  as  we  do^  that  we 
have  no  jurisdiction  to  determine  the  issue  presented  in  this  ap- 
peal, any  judgment  or  order  that  we  might  render  thereon  would 
be  void.  Kot  desiring  to  cumber  our  records  with  a  void  judg- 
ment or  order  to  vex  the  court  below  with,  we  must  dismiss  this 

■appeal  on  our  own  motion. 

Ajfpeal  dismissed. 


•Johnston,  appellant,  v.  Lswis  and  Olabkb  Oommr,  respondent. 

BiOHT  OF  PRISONER  TO  COUNSEL.  The  Stii  article  of  the  amendments  to  the 
oonBtitution  of  the  United  States  has  abrogated  the  rule  of  the  oommon 
law  by  which  a  prisoner  was  not  entitled  to  appear  bj  connssL 

OOMFBNSATION  OF  ATTpaNBr  AFFOOnnED  BT  CO0BTB.     Aa  attomajT  who  has 

been  appointed  by  the  district  oourt  to  defend  an  Indigent  prisoner 
charged  with  the  commission  of  a  felony,  is  required  to  perform  this  duty; 
bat  he  cannot  recover  compensation  for  his  serrloes  from  the  conn^  In 
which  the  trial  oocars. 
<!9oiJNTT  FUNDS.  Monsj  oan  only  be  drawn  from  the  troaaiiry  of  a  ooaii^  in 
pnrsaanoe  of  the  statute. 

Appeal  from  TM/rd  Disi/riet,  Lewis  and  Olarhe  Oountif. 

The  judgment  was  rendered  by  Wabx,  J.,  upon  an  agreed 
4Btatement  of  facts. 

E.  W.  Tools  and  Ohuhassbo  A  OhabwioK)  for  appellant. 
There  is  only  one  question  in  this  case — the  liability  of  r» 
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Bpondent  to  pay  an  attorney  for  services  in  defending  a  ppsoaer 
by  order  of  the  court.  The  law  makes  it  the  duty  of  the  court  to 
assign  a  prisoner  connsd  when  he  is  unable  to  employ  an  attorney. 
Ood.  Sts.  220,  §  196 ;  Ofli  Amend.  IT.  S.  Const. 

An  attorney  mnst  perform  this  dnty.  If  he  refuses,  the  court 
can  punish  him  for  contempt  by  fine  or  imprisonment.  Hall  v. 
Washington  County^  2  Iowa,  4T8. 

A  special  tax  is  imposed  upon  appellant  if  he  is  not  entitled  to 
compensation.  With  equal  justice  others  should  be  compelled  to 
furnish  the  necessaries  of  life  to  paupers  gratuitously. 

Bespondent  should  pay  for  appellant's  servioes.  WM  v.  Baird^ 
6  Ind.  18;  Dwne  t.  Smithy  18  Wis.  686.  These  cases  are  direcdy 
in  point. 

Bespondent  relies  on  Bowe  v.  Ynba  Co.^  17  OaL  61.  The 
statute  of  Oalif omia  is  different  from  that  of  Montana.  No  au- 
thority is  referred  to  in  the  opinion,  and  the  reasons  which  are 
stated  are  unsound.  If  it  is  regarded  applicable  to  this  appeal,  it 
is  not  a  safe  precedent. 

Is  it  right  to  make  an  attorney  work  for  nothing  t  Does  he 
pay  a  license  for  this  privilefsot 

J.  E.  Tools,  District  Attorney,  Third  District,  and  Shobu  A 
LowBT,  for  respondent. 

It  18  the  duty  of  the  court  to  assign  counsel  for  certain  pm- 
oners,  but  it  is  not  authorized  to  employ  attorneys.  Cod.  Sts. 
220,  §  196. 

No  provision  has  been  made  for  the  payment  of  appellanfe 
services,  and  the  county  cannot  pay  for  them.  Ood.  Sts.  135, 
§  14.  There  is  no  contract  between  appellant  and  respondent^ 
and  there  is  no  obligation  to  pay  by  respondent  Ocue  v.  Shaionee 
Go.y  4  Kan*  611 ;  Bow  v.  Yfiia  Co.y  17  Oal*  62. 

The  cases  cited  from  Indiana  and  Wisconsin  by  appellant  are 
inapplicable.  These  decisions  are  based  upon  a  provision  of  the 
constitutions  of  these  States.  In  Indiana  the  constitution  provides 
^'that  no  man's  particular  services  shall  be  demanded  without  just 
compensation."  Art  1,  §  21.  The  statute  requiring  an  attorney 
to  perform  gratuitous  serviees  is  in  conflict  with  this  section. 
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Sbbyis,  J.  The  agreed  statement  of  faete  in  this  case  presents 
only  one  question  for  our  determination,  namely,  the  liability  of 
a  eoonty  to  pay  the  reasanable  fee  of  an  attorney  at  law  assigned 
by  the  court  to  defend  an  indigent  j»isoner  charged  with  a  felony. 

It  is  conceded  that  the  only  statute  npon  this  subject  in  this 
Territory  is  that  of  section  196  of  the  Oriminal  Practice  Act 
(Ood.  Sts.  220),  which  provides:  ^^If  any  person  about  to  be 
arraigned  upon  an  indictment  for  felony  be  without  counsel  to 
conduct  his  defense,  and  he  be  unable  to  employ  any,  it  shall  be 
the  duty  of  the  court  to  assign  him  counsel,  at  his  request,  not 
exceeding  two,  who  shall  have  free  access  to  the  prisoner  at  all 
reasonable  hours." 

The  daim  of  the  plaintiff  is,  that  by  virtue  of  the  provision 
of  this  law,  coupled  with  that  provision  contained  *in  the  sixth 
article  of  the  amendment  to  the  constitution,  which  provides, 
that  such  accused  person  shall  ^^have  the  assistance  of  counsel  for 
his  defense ;"  and  that  by  virtueof  his  being  an  atfx>mey  at  law, 
and  thereby  an  officer  of  the  court,  and  his  cmnpnlsoxy  obligation 
to  defend  a  prisoner  when  assigned  by  the  court,  he  is  entitled 
from  the  county  to  a  reasonable  moneyed  compensation  therefor. 

With  reepect  to  the  duties  of  attorneys  and  solioiton  in  courts 
<^  justice,  diey  are,  and  always  have  been,  for  many  purposes, 
deemed  qficers  of  the  courts  in  which  they  are  permitted  to  prac- 
tice ;  and  although  their  duties  and  liabilities  are  necessarily  sub- 
ject to  local  laws  and  rules  of  particular  places  and  particular 
courts,  yet  the  bar  of  Hie  United  States^  generally,  is  subject  to  the 
same  principles  and  doctrines  of  common  law  apj^cable  to  their 
brethren  in  England ;  and  in  Enghmd  an  attorney,  though  an  offi- 
3er  of  the  court,  could  not  generally  be  compelled  to  appear  oi 
act  for  any  one,  unless  he  had  vdiuntarily  undertaken  so  to  do,  or 
accepted  a  retainer.  But  in  some  cases  the  courts  there  have  had 
and  exercised  the  power  to  assign  an  attorney  for  indigent  persons 
in  civil  suits,  and  a  case  is  recorded  of  the  court  of  queen's  bench 
having  assigned  to  a  suitor  in  indigent  circumstances  an  attorney 
who  had  previously  refused  to  act  for  him.  Tr&verman  v.  Anon.^ 
12  Mod.  588.  But  not  so  in  criminal  cases,  for  at  common  law  a 
prisoner  was  not  entitled  to  appear  by  counsel  at  all ;  and  the  pro- 
vision in  our  constitution,  which  t^ve  him  permission  to  be 
Vol.  IL  — 2L 
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hj  ootuiBel  in  liis  defense,  was  onlj  intended  to  abrogate  l^t  estab* 
tiflhed  doctrine  of  the  common  law,  or,  at  farthest,  to  no  more 
than  lay  a  predicate  for  rightful  legislation  as  to  compensation  in 
«nch  cases,  and  indeed,  in  some  States,  ike  legidatnre  has  not  only 
made  it  the  duty  of  the  court  to  assign  counsel  for  indigent  pris- 
oners, but  have  fixed  either,  the  mode  or  amount  of  oomp«iiBatio& 
for  their  services ;  and  in  the  State  of  Oalifomia,  the  legislatiire 
has  only  provided,  that  the  court  shall  advise  such  prisoner  that 
the  common  law  is  not  in  force  in  this  respect,  but  that  it  is  his 
right  to  be  assisted  by  counsel  in  his  defense,  if  he  shall  so  desirSi 
We  have  been  unable  to  examine  many  of  the  authorities  cited 
by  counsel  for  appellant,  for  the  reason  (as  is  too  often  the  ease) 
that  they  were  either  not  within  their  command,  or  removed  to 
their  offices  or  elsewhere  after  being  cited.    The  only  authority 
-cited  by  plaintiff,  which  we  have  had  an  c^portunity  to  examine, 
and  which,  upon  argument,  seemed  to  be  the  most  favorable  to 
the  plaintiff,  is  the  ease  of  HM  v.  Washmffton  Co.y  3  Iowa 
(Green),  473,  which  is  somewhat  elaborate,  and  by  no  means  void 
of  legal  acumen;  and  the  learned  judge  in  that  case  concedes  (aa 
it  must  be  in  this)  that  the  statute  being  silent  as  to  the  com- 
ipensation,  the  question  thereof  must  be  disposed  of  upon  the 
TjHinciples  of  the  practice  of  the  common  law ;  but  he  fiuls  to  cite 
.any  authorities  at  common  law  in  support  of  the  propositiaQ  of 
the  right  of  the  court  or  of  the  county  commissionerB  to  crwU 
.any  liability  against  a  county.    His  reasoning  is,  that  when  a  duty 
is  enjoined  by  statute,  the  means  for  enforcing  it  are  neoesaarilj 
implied.     Tliis  is  too  broad  a  construction  to  be  given  to  a  statute 
borrowed,  as  ours  seems  to  be,  from  States  where  it  was  deemed 
^necessary  to  provide  for  compensation  in  such  cases.    If  sach 
-were  the  law,  why  legislate  at  all  upon  the  subject  of  fees  <x  com- 
pensation to  any  of  the  officers  of  the  court  ?    Why  not  let  the 
-court  or  the  board  of  commissioners  fix  the  amount  or  rate  of  iM 
in  each  case,  and  thereby  create   an   indebtedness  against  the 
.  county  1    And  the  answer  to  t^is  is:  That,  in  this  respect,  the 
legislative  branch  of  the  government  has  undertaken  to  regulate 
the  creation  of  such  liabilities,  and  it  has  regarded  tihe  courts  and 
the  commissionens,  in  this  respect,  as  mere  creatures  of  their  atata- 
-,tory  powers. 
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Wlien  courts  order  prooesses  and  papers  to  be  issued  and  served 
4heir  ministerial  officers  must  obey,  and  for  this  certain  oompen- 
osation  is  fixed  by  statutory  law*  Other  orders  are  often  made  by 
icourts  upon  their  ministerial  officers  necessary  to  the  due  admin- 
istration of  justice,  which  they  are  compeUed  to  and  do  obey, 
and  for  which,  in  many  States,  no  compensation  is  fijced  by  law. 
Yet  they  must  perform  them  without  charge,  unless  provided  by 
statute,  and  if  the  statute  has  not  conferred  the  right  to  compen- 
sation, the  court  has  it  not  by  -implication,  and  cannot  enforce  it, 
ior  that  would  be  but  to  violate  ike  law,  instead  of  enforcing  it. 

It  therefore  follows,  that  as  the  daim  of  the  plainfcifi  was  not  a 
•debt  created  by  any  express  authority  of  law,  it  could  not  ba  cre- 
ated either  by  the  court  or  the  conmiissioners,  as  they  were  but 
mere  creatures  of  the  statute,  and  therefore  it  was  not  created  at 
all  as  a^nst  the  county,  and  if  created  at  all,  it  was  against  the  de- 
fendant —  the  prisoner  he  defended ;  and  this  view,  we  think,  is 
fully  sustained  in  the  case  of  Sows  v.  Yuba  Co.y  17  Oal.  61. 

This  may  seem,  as  it  in  fact  does,  to  impose  unequal  burdens 
cupon  the  legal  profession,  which,  however,  can  be  readily  reme- 
•died  by  the  legislative  tribimal,  the  rightful  and  only  power  to 
correct  the  evil  complained  of. 

The  law,  for  all  time,  has  enjoined  such  seeming  burdens  upon 
the  legal  profession,  and  that,  too,  in  times  when,  to  attain  such 
•distinction,  was  attended  with  greater  difficulty  than  at  the  present 
rday ;  and  the  performance  of  such  duty  was  then  acquiesced  in 
without,  at  least,  recorded  murmur ;  compensat<*d  only  with  the 
■honor  of  obedience  to  the  law,  the  faithful  performance  of  duty, 
and  that  of  being  an  honored  member  of  a  profession,  which, 
tipon  the  roll  of  illustrious  men  who  have  figured  in  the  annals 
of  our  Union,  has  inscribed  some  of  the  brightest  names,  whose 
labors  are  enduring  monuments  upon  the  broad  field  of  the  law 
which  they  have  cultivated  and  adorned.  By  their  official  poai- 
*tion  they  Tiave  been  and  undoubtedly  will  continue  to  be  placed 
at  the  most  important  posts  of  our  political  system  as  sentinels 
upon  the  past,  present  and  future  battlements  of  the  law ;  a 
^castle  whose  dome  overhangs  the  fundamental  interests  of  civil 
society.  Although  their  number  may,  perhaps,  be  so  great  as 
jaearcely  to  Bfhyrd  an  adequate  distribution  to  each,  yet  all  are 
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made,  by  virtue  of  their  prof eBsional  office,  oonservatoTB  of  pnUie 
order,  the  guardians  of  right,  the  enemies  of  wrong,  and  the  pro> 
haters  to  whom  appeal  is  made  in  cases  of  exigency.  And  thi% 
no  doubt,  was  the  view  taken  of  the  rights,  daties,  and  liabilities 
of  the  legal  profession  by  Ohief  Justice  Field  in  the  17th  of  Gal* 
if omia  Report,  above  cited,  wherein  he  says :  -^  It  is  part  of  the 
ffeneralduty.oi  counsel  to  render  their  professional  services  to 
persons  accused  of  crime  who  are  destitute  of  meauB,  when  not 
inconsistent  with  their  obligations  to  others ;  and  for  comp^sa> 
tion  they  must  trust  to  the  possible  future  ability  of  the  parties. 
Counsel  are  not  considered  at  liberty  to  reject,  under  eireank' 
stances  of  this  character,  the  cause  of  the  defenseless,  because 
no  provision  for  their  compensation  is  made  by  law." 
The  judgn^ent  of  the  court  below  is  affirmed,  with  costs.    • 

Judgment  affirtMd. 

Wads,  0.  J.  The  plaintiff  in  this  case,  who  is  an  attomey  at 
law,  having  been  assigned  by  the  eomt  to  defend  a  prisoner  in 
indigent  circumstances,  in  pursuance  of  the  statute^  and  having 
so  defended  the  prisoner,  presented  the  account  for  his  services, 
in  this  behalf,  to  the  board  of  county  commissioners  of  Lewis  and 
Olarke  county,  requesting  the  board  to  allow  the  account,  and 
draw  him  an  order  on  the  county  treasury,  in  his  favor,  to  pay  the 
same.  The  board  disallowed  the  account,  and  refused  to  d»w  the 
order  requested,  whereupon  an  agreed  case  was  made  and  taken  to 
the  district  court,  where  the  decision  of  the  board  was  affirmed, 
the  account  disallowed,  and  judgment  rendered  for  defendant, 
from  which  judgment  the  plaintiff  appeals  to  this  court. 

The  statute  provides  that  it  shall  be  the  duty  of  the  court  to 
assign  counsel  to  defendants  in  certain  cases^  of  which  this  caae 
is  one ;  and  the  plaintiff  rests  his  case  against  the  county  upon 
the  theory  that,  when  tiie  law  requires  a  service  to  be  performed, 
the  presumption  necessarily  arises  that  compensation  shall  be 
awarded  therefor,  and  that  no  service  can  be  required  unless  pay- 
ment is  provided.  This  would  be  a  forcible  proposition  to  ui^ 
before  a  legislature  whose  province  it  is  to  make  laws,  but  before 
a  court  the  law  must  be  taken  as  it  is,  and  not  as  it  ought  to  be. 

The  statute  does  require  the  service,  and  it  does  net  provide 
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any  means  for  payment.  Money  can  only  be  drawn  from  the 
connty  treasury  in  pursuance  of  the  statute,  and  as  authorized  by 
law,  and  any  order  drawn  on  the  treasury  without  this  authority 
is  void.  There  is  no  statute  in  the  Territory  authorizing  courta 
to  order  attorneys  to  be  paid  from  the  county  treasury  for  services 
rendered  in  defending  prisoners ;  there  is  no  statute  authorizing 
the  board  of  commissioners  to  draw  an  order  on  the  treasury  ii^ 
payment  for  such  services ;  and  there  is  no  statute  authorizing 
the  coimty  treasurer  to  pay  for  such  service ;  and  in  the  absence 
of  authority  it  would  be  simply  judicial  legislation,  or  worse,  for 
the  courts  to  open  the  door  of  the  treasury  to  any  demands  not 
authorized  by  law. 

We  readily  assent  to  the  proposition  that  no  man  should  be  re- 
quired to  perform  service  without  just  compensation  therefor, 
but  it  is  the  duty  of  the  legislature^  and  not  the  courts,  to  enaet 
buoh  laws  as  will  secure  this  end. 

NosB.— The  case  of  Bowe  r.  Tuba  Countih  wpra^  wm  afBnned  In  Lamont  ▼•  SokHM 
Omnitu,  49  Cal.  lfi8.~BiBP. 


FuLTz,  respondent,  v.  Waltbbs,  appellant. 

CBirraiCATE  OP  DEPOsrr — delvo&ry — r&msdy  for  nonpayment.  W,,  as  agent 
for  F.,  deposited  money  in  a  bank  and  took  a  certificate  of  deposit,  payable 
to  his  own  order,  three  montha  after  data  W.  delivered  the  cerUfieate  to 
F.,  but  refused  to  make  a  written  indorsement  thereon  to  F.,  and  the  bank 
refused  to  pay  F.,  the  owner  and  holder.  Held,  that  said  certificate  Is 
negotiable,  and  may  be  assigned  by  delivery  without  any  writing.  Held, 
also,  that  F.  has  a  legal  remedy  against  the  bank,  and  cannot  maintain  a 
bill  in  equity  to  compel  the  payment  of  the  certificate  after  W.  has  In- 
dorsed it.  Held,  also,  that  F.  can  maintain  a  bill  in  equity  to  compel  W. 
to  indorse  said  certificate  to  F. 

DiactrBitBR  FOR  MiBJOiKDBR.  A  demurrer  for  the  misjoinder  of  parties  de- 
fendant, wlilch  does  not  show  wherein  there  is  such  misjoinder,  will  be 
overruled. 

DsicuRRER  FOR  WANT  OF  EQuriT.  A  demurrer  upon  the  ground  that  th« 
complaint  does  not  show  sufficient  equity  to  charge  a  party  cannot  be 
made  under  the  specification  tliat  there  is  a  misjoinder  of  parties. 

Appeal  from  Third  DutriGty  Lewis  a/nd  Olarke  OtywnJfy. 
Wads,  J.^  sustained  the  demurrer  to  the  complaint 
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Johnston  &  Toolb,  for  appellants. 

Bespondent  has  always  been  the  owner  of  the  certificate  of  de- 
posit, and  has  a  complete  remedy  at  law.  WsUon  t.  Adami^ 
4  Cal.  37 ;  Morse  on  Banks,  52. 

At  common  law  the  instmment  sued  on  is  a  promisaoiy  notSr 
Morse  on  Banks,  53,  54.  It  is  n^;otiable  by  the  laws  of  thk 
Territory.     Cod.  Stats.  385,  §  1. 

The  delivery  of  the  certificate  with  the  intention  of  passing  the 
title  of  the  holder  entitles  the  party  to  whom  it  is  delivered  to 
maintain  an  action  at  law  in  his  own  name  upon  the  same.  Prei- 
coU  V.  Hull,  17  Johns.  284;  Taaffe  v.  BoMnthal,  7  Cal.  514; 
Baker  v.  Bartolj  id."  551. 

If  respondent  is  a  cestui^qiie  trust,  he  is  the  real  part^  in  inter- 
est, and  can  maintain  the  action  at  law  against  the  bank,  and  j<hb 
the  trustee  with  Mm,  if  Beceaaary.  Ixmnu  ^.  Shoeeney^lHoiL 
584.  The  trostee  may  be  made  a  party  by  the  ooort^  npon  lui 
application.     Civ.  Pr.  Act,  §§  17, 18,  699. 

Bespondent  must  pursue  his  legal  remedy. 

Shobeb  &  LowsT,  for  respondent. 
No  brief  on  file. 

Ekowlbs,  J.  The  issues  in  this  case  are  presented  by  the  oom- 
plaint  of  the  respondent  and  the  demurrer  of  the  appellant  It  is 
an  action  in  equity.  The  facts  set  forth  in  the  complaint  are  to 
be  taken  as  true.  The  demurrer  admits  them.  The  complaint 
shows  that  James  Walters,  as  the  agent  of  Joseph  Fultz,  deposited 
in  the  First  National  Bank  of  Helena  $3,100,  and  took  a  certifi- 
cate of  deposit  in  his  own  name  from  said  bank  therefor;  that  the 
certificate  of  deposit  is  now  in  the  possession  of  Fnltz,  but  that 
Walters  has  refused,  and  still  refuses,  to  make  a  written  indoTBO- 
ment  of  the  same  to  him,  and  that  said  bank  refosea  to  pay  the 
same,  for  the  reason  that  the  said  certificate  is  not  indorsed  to 
him,  Pultz.  The  object  of  the  action  is  to  compel  the  said  Wal- 
ters to  indorse  this  certificate  of  deposit  to  Fultz,  and,  should  he 
fail  to  do  so,  that  the  court  appoint  a  commissioner  to  make  the 
same ;  and  further  that  the  said  bank,  when  the  indors^nent  shaD 
be  made,  shall  be  compelled  to  pay  the  said  oertificate.    The  de* 
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muiTer  was  to  the  point  that  the  complaiut  did  not  state  eqtdtf 
sufficient  to  charge  the  bank.  The  court  overraled  the  demurrer^ 
The  first  point  we  will  consider.  Does  the  complaint  state  f  act» 
sufficient  to  warrant  the  com*t  in  gitiog  the  relief  demanded 
against  the  bank  ?  A  certificate  of  deposit  made  in  the  form  of 
the  one  presented  in  this  action  is  in  effect  a  promissory  note.  It 
is  made  payable  to  the  order  of  Walters,  three  months  from 
date.  Morse  on  Banks,  58,  says  of  instruments  of  this  character ;. 
"  Th^  have  been  held  to  be  in  fact  equivalent  to  promissory 
notes.  Usually  they  embody  an  express  promise  in  terras  to  pay,, 
but  even  if  they  do  not,  they  are  yet  the  bank's  acknowledgment 
of  its  indebtedness,  and  so  are  of  the  same  effect  as  if  they  ex-^ 
pressly  promised  payment.  Substantially  they  resemble  promisr- 
sory  notes,  and  the  courts  have  always  inclined  to  regard  them  as 
such,  especially  when  they  are  made  payable  otherwise  than  imme- 
diately and  upon  demand.  If  they  are  payable  at  a  future  day 
certain,  they  are  simply  promissory  notes,  neither  more  nor  ies&'' 
Upon  the  saoie  subject.  Parsons  on  Notes  and  Bills  (vol.  1,  p.  26),^ 
says :  ^^  There  has  recently  been  considerable  discussion  as  to  the 
nature  of  the  instrument  in  common  use  among  bankers,  called  a 
certifix^te  of  deposit.   It  is  usually  in  this  form :  ^  I  hereby  certify* 

that  Mr,  A has  deposited  in bank  $1,000,  payable  twelve 

months  from  date,  to  his  order,  upon  the  return  of  this  certificate.. 
(Signed)  B,  Cashier/  We  think  this  instrument  possesses  all  the 
requisites  of  a  negotiable  promissory  note ;  and  that  seems  to  be 
the  prevailing  opinion."  See,  also,  to  the  same  effect,  MilUi*  v. 
Austen^  13  How.  (U.  S.)  218.  Being  a  promissory  note,  this  cer- 
tificate is  negotiable.  The  bank  then  had  no  interest  in  the  relief 
asked  against  Walters,  the  indorsem^xt  of  the  same.  j^xA  it  may 
be  needless  to  remark  that  this  is  the  only  equii^  presented  in  the 
bill  for  which  the  plaintiff  asks  relief.  I  think  also  that  the 
plaintiff  had  a  speedy  and  adequate  remedy  at  law  against  the 
bank  witliout  the  indorsement  prayed  for.  Th^  complaint  shows 
that  Fultz  was  the  holder  of  the  said  certificate,  and  the  real 
owner  of  the  same.  Walters  had  delivered  it  to  him,  and  claimed 
no  interest  therein.  A  note  may. be  tranafprxed  by  assignment  as 
well  as  by  indorsement.  And  it  is  not  necessary  that  such  assign* 
roent  should  be  evidenced  by  writing.     Upon  the  subject  of  the 
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asdignment  of  promissory  notes,  see  8  Pars,  on  N.  &  B.  44~5i 
In  this  discussion,  he  lays  down  the  rule:  '^  A  note  of  hand,  or  a 
bill  of  exchange,  being,  as  we  hav^e  said,  itself  only  a  personal 
chattel,  although  called  and  regarded  for  most  puipoeee  as  a  dioee 
in  action,  may  be  assigned  by  delivery  only,  without  any  writing 
upon  it,  or  on  another  paper." 

The  delivery  of  the  certificate  to  Fnltz  under  the  drcumstanoea 
that  appear  in  the  complaint  was  an  assignment  of  die  same; 
Fultz  alleges  that  he  is  the  holder  and  owner  thereof,  and  that 
Walters  claims  no  interest  therein.  The  fact  that  the  certificate 
was  made  payable  to  the  order  of  Walters  makes  no  difference. 
Promissory  notes,  made  payable  to  order,  may  be  asdgned  as  we 
liave  seen  by  delivery.  The  words  "payable  to  order"  made  it 
negotiable,  and  made  it  subject  to  the  incidents  which  attach  to 
negotiable  paper.  The  words  "  payable  to  order,"  in  a  promia- 
sory  note,  do  not  amount  to  a  contract  that  the  payor  is  only  to 
pay  the  same  when  it  is  indorsed  properly  by  the  payor.  He  is 
liaUe  to  an  assiguee,  as  well  as  to  an  indorsee.  Under  our  statute, 
Fultz  being,  as  he  avers,  the  owner  and  holder  of  this  certificate, 
could  bring  an  action  thereon  in  his  own  name  against  the  bank. 
Our  ^statutes  provide:  "Inland  and  foreign  bills  of  exchange 
and  promissory  notes  are  hereby  declared  to  be  n^otiable  obliga- 
tions in  this  Territory,  and  collectible  by  and  in  the  name  of  the 
holders  and  OMrners  thereof."    Cod.  Sts.  385. 

Again,  the  holder  and  owner  of  a  promissoiy  note  is  the  real 
party  in  interest,  and  hence,  under  our  statutes,  the  proper  person 
to  bring  an  action  on  such  an  obligation.  Did  the  common-law 
rule  prevail,  then  Fultz  would  have  a  right  to  sue  the  bank,  in  the 
name  of  Walters,  for  his  benefit,  and  there  would  be  no  need  of 
a  resort  to  a  court  of  equity  to  enforce  his  rights.  For  these 
reasons^  we  think  the  court  erred  in  its  ruling,  as  far  as  the  bank 
was  concerned.  That  there  was  no  equity  presented  in  which  it 
had  an  interest,  we  think  evident.  In  regard  to  Walters,  had 
this  case  been  properly  presented  by  the  demurrer,  or  briefs  filed 
in  this  case,  I,  for  mys^,  would  be  inclined  to  hold  that  the  com- 
plaint presented  no  equity  against  him.  The  demurrer  does  not 
show  wherein  there  was  a  misjoinder  of  parties.  The  point  that 
the  complaint  does  not  show  equity  sufficient  to  charge  dther 
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party  cannot  be  raised  on  a  specification  that  there  is  a  misjoinder 
of  parties  defendant.  This  point  can  be  raised  by  onr  Code  only 
nnder  the  specification  that  the  complaint  does  not  state  &ctB 
sufficient  to  constitute  a  cause  of  action.  The  other  ground  speci- 
fied in  the  demurrer  goes  to  the  point  only  that  the  complaint 
does  not  state  sufficient  facts  to  justify  the  court  in  giving  the 
plaintifi^  the  relief  he  asks  against  the  bank,  and  does  not  present 
the  question  as  to  whether  or  not  there  was  equity  enough  in  the 
complaint  to  charge  Walters.  And  there  is  nothing  in  the  brie& 
of  appellants  that  present  this  issue.  This  court  does  not  feel 
called  upon  to  rule  upon  any  point,  in  a  case  like  this,  not  presented 
by  the  exceptions  or  arguments  of  counsel. 

Considering  the  premises,  the  order  of  this  court  is  that  the 
judgment  of  the  court  below  be  modified  so  as  to  give  the  relief 
asked  against  Walters  alone,  and  that,  as  to  the  First  National 
Bank  of  Helena,  the  demurrer  be  sustained  and  the  cause  dis- 
missed. 

Judgment  modified. 


Orbiohton,  appellant,  v.  Hebshfield,  respondent. 

EFFBCT  of  JXTDGMBirrS  OF  THIS  COURT  USTIL  RBTSB8BD.  The  Opinion  of 
this  court  in  affirming  the  judgment  of  the  court  below,  in  granting  a  new 
trial,  is  the  law  of  the  case  until  it  is  reversed  by  a  higher  tribunal. 

Ajppealfrom  Third  Districty  Lewie  and  Clarke  Comity. 

The  facts  are  stated  in  the  opinion,  which  has  been  delivered 
in  this  case  on  the  first  appeal  1  Mon.  689.  The  judgment 
was  rendered  by  Wadb,  J. 

TooLB  &  Toole,  for  appellants. 

Chumasbbo  &  Ohadwiok,  for  respondents. 

[The  arguments  of  counsel  are  the  same  as  those  which  aie 
reported  in  the  other  hearings  of  this  case,  and  are  omitted.] 
Vol.  n.— 22 
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Skbtib,  J.  This  action  was  originallj  commenoed  in  the  ooort 
below,  June  21, 1870,  and  the  appellants  reooyered  judgment  at  a 
subsequent  term.  A  new  trial  was  granted  afterward,  at  the 
December  term,  1871,  and  the  appellants  appealed  to  this  court. 
At  the  August  term,  1872,  this  court  aflbmed  the  judgment  of 
the  court  below  in  granting  a  new  trial,  and  the  cause  was  re- 
manded. 1  Men.  639.  Upon  the  second  trial  in  the  court  below 
judgment  was  rendered  for  the  respondents,  and  this  appeal  was 
taken. 

However  much  I  might  be  inclined  to  differ  from  the  Opinion 
of  this  court,  which  has  been  referred  to  (1  Mon.  639),  neverthe- 
less that  opinion  is  and  must  be  the  law  of  this  case  until  it  is 
reversed  by  a  higher  tribunal.  Ziok  v.  Diaz^  44  OaL  479 ;  P(md 
V.  D(wenpor(y  id.  481.  For  this  reason,  the  judgment  of  the 
oourt  below  is  affirmed. 


CJinTBD  States,  respondent,  v.  Uphah,  appellant 

Indictment  —  description  of  court.  The  caption  of  the  indictment  in  ihia 
described  the  court  as  "the  United  States  District  Court  of  the  Tenitoiy 
of  Montana,  for  the  Second  Judicial  District.^'  RM,  that  there  is  no 
<*  United  States  District  Court"  in  said  Territory.  Held,  also,  that  the  in- 
dictuient  is  not  vitiated  by  this  erroneous  description  of  the  court,  heeauie 
the  record  accompanying  the  indictment  shows  that  the  same  was  found 
by  a  court  liaving  Jurisdiction  of  the  offense  charged. 

Indictment  for  conspiracy  to  defraud  the  Unitkd  States.  Said  inr 
dictmeiit  charged  that  three  persons,  an  Indian  agent,  his  derk  and  t 
trader,  conspired  and  agreed  together  to  procure  the  goods  of  the  United 
States,  to  be  disposed  of  fraudulently  for  money,  and  thereby  intended  to 
cheat  and  defraud  the  United  States.    Held,  that  said  indictment  is  good. 

RiffBEZZLEMENT  —  Indian  agent.  There  is  no  statute  of  the  United  StstM 
under  which  an  Indian  agent  can  be  indicted  for  embexslement. 

Syidence  of  fraud  —  distrilnUion  of  Indian  goods.  Upon  the  trial  of  said 
persons,  under  said  indictment,  It  appeared  that  said  goods  had  been  de- 
posited with  said  Indian  agent  for  distribution  to  the  Indians.  Held,  that 
the  government  could  prove  that  the  Indians  had  not  received  the  goodi. 

^SRDiCT  IN  CRIMINAL  CASE.  A  verdict  of  guilty  in  a  criminal  action  will  bt 
sustained  if  there  is  substantial  proof  to  support  it 
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£rn>JtNCB  wiTHDSAWN  BT  COURT  VBOH  JUBT.  A  wttneBB  WM  asked  it  one 
of  said  pereoDs  had  made  any  oonfession  to  him,  and,  during:  the  discossion 
of  an  objection  to  the  question,  answered  that  he  had.  The  answer  was 
withdrawn  from  thejurj  by  the  court.  Meld,  that  the  rights  of  said  per- 
son were  not  prejudiced  by  these  proceedings. 

Bias  of  juboa — ^erdiet  set  aMe.  A  person  who  has  talked  about  the  "  In- 
dian agency  cases/'  and  evinced  bias  generally  in  such  cases,  is  not  com- 
petent to  serve  as  a  juror  upon  the  trial  of  said  Indian  agent  for  conspir- 
ing, with  others,  to  defraud  the  United  States ;  and  a  verdict  of  guilty 
returned  by  the  jury  (of  which  he  was  a  member),  in  this  case,  must  be 
set  aside. 

.Aj>peal/rom  Second  Dutrictj  Dser  Zodffs  C&imty. 

This  is  the  second  appeal  in  this  case.  The  first  is  reported, 
ante,  113.  The  case  was  tried  by  Knowlxb^  J.,  with  a  jmy,  and 
^qypeUants  were  convicted. 

W.  F.  Sandbbs,  Shabp  &  Nafton  and  Shobbb  &  Lowby,  for 
iippellants. 

There  is  no  such  court  as  that  described  in  the  indictment, 
^^  The  United  States  District  Oonrt  of  the  Territory  of  Montana 
for  the  Second  Judicial  District.''  The  indictment  has  not  been 
found  by  a  legal  jury.  1  Archb.  Or.  Pr.  256 ;  1  Bishop's  Or. 
Pr.,  §§  152, 155;  2  Abb.  U.  S.  Pr.  177;  Sanders  y.FarweU,  1 
Mon.  599,  and  cases  there  cited. 

No  offense  is  alleged  in  the  indictment.  Oonspiring  to  procure 
goods  to  be  embezzled  is  not  made  an  offense  under  the  laws  of 
the  United  States.  When  such  a  fraud  as  may  be  punished  crim- 
inally is  actually  committed  by  several  persons  in  pursuance  of  a 
-conspiracy,  the  conspiracy,  as  such,  is  not  indictable,  but  the  fraud 
only.  Lambert  v.  People,  9  Cow.  586 ;  Comrrionwealih  v.  J7tm/, 
4  Mete.  Ill ;  2  Bishop's  Or.  Law,  200 ;  1  Bishop's  Or.  Pr.  169 ;  2 
Brightly's  Dig.  158,  §  28. 

The  indictment  shows  that  Ensign,  one  of  the  indicted  parties, 
•came  properly  in  the  possession  of  the  goods  described.  If  he 
•converted  them  to  his  use  he  committed  no  crime,  but  is  liable  on 
liis  bond  civilly.  The  appellants  commit  no  offense  by  receiving 
the  property  fix>m  Ensign.  The  indictment  does  not  show  the 
means  intended  to  be  used  to  defraud,  and  is  insuffldent.  OoM' 
manwealth  v.  Shedd^  7  Oush.  514. 
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The  testimony  relating  to  the  distribution  of  goods  to  Indiana 
by  Ensign  was  clearly  incompetent.  The  appellants  had  no  con- 
trol over  the  acts  of  Ensign  as  Indian  agent,  and  bore  no  fidudaij 
relation  to  him. 

The  testimony  of  Clagett  was  admitted  imder  objection,  and 
afterward  excluded.  This  did  not  cure  the  error.  JSrien  v.  lor- 
iUardy  19  N.  Y.  302 ;  2  Graham  &  W.  646. 

There  is  no  testimony  to  establish  a  conspiracy. 

The  court  erred  in  its  instructions  to  the  jury. 

One  of  the  jurymen,  Warren,  was  prejudiced,  and  had  expressed 
an  opinion  as  to  the  guilt  of  the  appellant  before  he  was  called  on 
the  jury.  He  was  an  incompetent  juror.  Tenny  y.  Gilckrid 
12  N.  H.  462;  Budok  v.  StaUy  19  Ohio  198;  UhUed  States  y. 
Fries,  3  Dall.  617 ;  People  v.  Plummerj  9  CaL  298 ;  2  Graham 
&  W.  New  T.  396. 

M.  C.  Page,  U.  S.  Attorney,  for  respondent 

The  caption  is  no  part  of  an  indictment.  It  may  be  wholly 
omitted  if  sufficiently  supplied  by  the  record.  This  is  done  in 
this  case.     1  Wharton's  Or.  Law,  §  220. 

The  words  of  the  caption  are  not  words  of  naming,  but  of  de» 
Bcription.  The  cotirt  is  sufficiently  described  to  prevent  any  mia- 
apprehension.  The  statute  precludes  objections  to  the  fonn  of 
the  indictment,  which  do  not  prejudice  defendant.  Ood.  BtL 
198. 

It  is  not  necessary  to  charge  that  the  object  of  the  conspiracy 
was  a  legal  crime,  or  that  the  means  to  be  used  were  criminal 
The  ofiense  charged  is  the  creature  of  the  statute,  and  we  cannot 
borrow  from  the  common  law  a  foreign  ingredient  and  attach  it 
to  the  offense.  The  indictment  follows  the  form  in  similar  csbbl 
2  Wharton's  Prec.,  form  638. 

The  proof  of  the  declarations  of  the  juror,  Warren,  is  contra* 
dieted  or  explained  away. 

Wade,  0.  J.  This  is  an  indictment  charging  the  defendant! 
with  a  conspiracy  to  defraud  the  United  States,  and  they  ask  a 
reversal  of  the  judgment  herein  for  the  following  reasons : 
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1.  That  no  oSense  is  alleged  in  the  indietment,  and  that  ilia 
.<x>urt  iu  which  the  same  was  found  is  unknown  to  the  law. 

2.  That  improper  testimony  was  allowed  to  go  to  the  jury. 

3.  That  the  testimony  is  insufiScient  to  sustain  the  verdict 

4.  That  the  court  erred  in  the  chaige  to  the  jury ;  and 

5.  ThM;  one  of  the  jurymen  was  incompetent  by  reason  of  biaa 
and  prejudice. 

1.  The  court  described  in  the  caption  of  the  indictment  is  ^^  The 
United  States  district  court  of  the  Territory  of  Montana  for  the 
second  judicial  district." 

The  court  thus  described  is  unknown  to  the  Territory.  We 
have  no  '^  United  States  district  courts'^  here.  Our  courts  are 
statutory  courts,  created  by  acts  of  congress,  and,  although  exer- 
cising the  jurisdiction  of  circuit  and  district  courts  of  the  United 
States,  they  cannot  for  this  reason  be  denoniinated  ^^  district 
courts  of  the  United  States." 

But  the  record  accompanying  the  indictment  shows  that  the 
indictment  was  found  by  the  grand  jury^  of  the  district  court ' 
of  the  second  judicial  district  of  the  Territory  of  Montana, 
which  court  had  undoubted  jurisdiction  to  find  such  indictment, 
and  the  wrong  description  of  the  court  in  the  caption  of  the 
indictment  does  not  vitiate  it,  especially  so  when  the  record  shows 
that  the  court  in  which  the  indictment  was  found  had  jurisdiction 
-of  the  offense. 

2.  It  is  contended  that  no  offense  is  charged  in  the  indictment, 
and  this  conclusion  is  arrived  at  by  maintaining  that  no  Indian 
agent,  derk  or  employee  in  the  Indian  service  can  under  the 
statute  be  convicted  of  the  crime  of  embezzlement,  for  the  reason 
that  congress  has  failed  to  make  embezzlement  a  crime  as  to  such 
persons,  and,  this  being  the  case,  that  there  can  be  no  crime  oi 
•conspiring  to  procure  embezzlement  to  be  committed.  It  is 
indeed  true  that  no  Indian  agent,  as  such,  can  commit  the  crime 
•of  embezzlement  By  virtue  of  his  ofiice,  he  has  every  oppor- 
tunity  to  conmiit  the  crime,  being  charged  with  the  duty  of 
receiving  and  disbursing  large  quantities  of  goods  for  the  govern- 
ment, but,  for  some  inexplicable  reason,  congress  has  failed  tc 
make  such  person  capable  of  committing  the  crime  of  embezzle- 
ment    But  whether  or  not  this  indictment  charges  an  offense 
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does  not  depend  upon  this  oonaideration.  The  defendants  are 
not  chaiiged  with  oonspiring  to  procore  an  embezzlement  to  be 
committed,  but  are  chained  with  a  conspiracy  to  procure  the  United 
States  to  be  defrauded.  The  charging  part  of  the  indictment,  leav- 
ing out  descriptions,  etc.^  is  as  follows :  "  That  Ensign,  Upham  and 
Giddings  wickedly  devising  and  intending  to  cheat  and  defraud 
the  United  States,  fraudulently,  maliciously  aud  unlawfully  did 
conspire,  combine,  confederate  and  agree  together,  to  cauBe  and 
procure  certain  goods,  wares  and  merchandise  to  be  embezzled, 
and  disposed  of  for  money,  with  the  intent  thereby  to  defraud 
the  United  States,"  and  that,  to  carry  out  such  conspiracy,  they 
did  certain  acts  which  are  set  forth  in  the  indictment.  The  word 
^'  embezzlement "  may  be  left  out  of  this  chaige^  and  yet  it  would 
be  perfect  and  complete,  and  would  then  stand  in  this  way: 
'^  That  the  defendants  conspired  and  agreed  together  to  procure 
certain  goods  to  he  disposed  of  for  money y  with  the  intent  to 
defraud  the  United  States."  Do  these  latter  word%  which  are 
the  substance  of  the  charge  in  the  indictment,  come  within  the 
statute  upon  which  the  indictment  was  founded.  The  language 
of  the  statute  is  as  follows :  "  If  two  or  more  persons  conspire, 
either  to  commit  any  offense  against  the  laws  of  the  United 
States,  or  to  defrcbud  the  United  States  in  any  manner  whatever, 
and  any  one  or  more  of  said  parties  to  said  oonapiracy  shall  do 
any  act,"  etc.' 

Under  this  statute,  there  may  be  two  classes  of  conspiracieB^ 
First,  a  conspiracy  to  commit  an  offense  against  the  law%  and^ 
second,  a  conspiracy  to  defraud  the  United  States  in  any  manner^ 
whether  by  a  violation  of  the  laws^  or  by  any  other  fraudulent  act 

Transposing  the  statute,  it  re^ds,  ^'  If  two  or  more  persona 
conspire  to  defraud  the  United  States,  in  any  manner  whatever,'^ 
and  any  one  or  more  of  such  persons  do  any  act  to  carry  such 
conspiracy  into  execution,  such  persons  shall  be  deemed  goiliy  of 
a  misdemeanor,  etc 

And  although  a  conspiracy  to  procure  an  embezzlement  to  be 
committed  would  be  impossible  for  an  Indian  agent  or  empbyee^ 
because  there  is  no  such  crime  for  them,  yet  a  conspiracy  to  pro 
core  the  United  States  to  be  defrauded  may  be  conmiitted  even 
by  an  Indian  agent,  and,  turning  to  the  charge  in  the  indictment^ 
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we  find  that  this  Indian  ag^it^  dark  and  trader  conspired  and 
agreed  together  to  procure  the  goods  of  the  United  States^  to  be 
diapoeed  of  for  money,  frandolentlj,  and  intending  thereby  to 
cheat  and  defraud  the  United  Stated.  Such  an  act)  if  carried  into 
execution,  is  a  fraud  upon  the  United  States  and  within  the 
statute. 

It  is  contended  that  tiieee  defendants^  or,  at  leasts  thiU  the  d& 
f  endant  Ensign  is  the  servant,  agent  or  trustee  of  the  United 
States,  and  that  these  goods  were  rightfully  in  his  possession, 
having  been  placed  there  by  the  government  for  certain  uses  and 
purposes,  and  that  if  Ensign  disposed  of  these  goods  wrongfully, 
or  converted  than  tohisown  use^  he  is  guilty  aimplyfor  a  breach 
of  trust,  and  only  liable  upon  his  bond  for  such  acts.  We  may 
admit  that  Ensign  was  the  agent  and  trustee  of  the  United  States, 
and  that  the  goods  come  rightfully  to  his  possession,  and  that  he 
oould  not,  therefore,  be  guilty  of  stealiiig  such  goods ;  yet  all 
this  does  not  in  the  least  take  away  his  power  to  enter  into  a  con- 
spiracy to  defraud  the  United  States  by  combining  and  confed* 
erating  with  others  to  fraudulently  dispose  of  such  goods.  A 
breach  of  trust  is  a  fraud,  and  a  breach  of  trust  accompanied  by 
a  conspiracy  to  fraudulently  dispose  of  the  goods  intrusted  to  his 
care,  is  a  fraud  upon  the  United  States,  and  directly  within  the 
statute.  And  so,  admitting  that  the  goods  come  rightfully  to  the 
possession  of  Ensign,  he  still  had  the  power  to  enter  into  the  con* 
spiracy  as  diaiged. 

8.  The  next  question  relates  to  the  admissibility  of  testimony. 
The  question  objected  to  is  as  follows :  ^^  State  what  and  how 
much  was  distributed  at  the  first  public  distribution  i " 

The  goods  had  been  deposited  with  Ensign,  and  whether  they 
had  been  rightfully  or  wrongfully  disposed  of  was  the  question. 
The  object  of  the  question  propounded,  and  the  other  questions 
of  like  character,  was  to  ascertain  what  part  of  such  goods  had 
he&i  distributed  to  the  Indians.  If  the  Indians  had  not  received 
the  goods^  and  they  had  been  disposed  of,  this  was  a  circumstance 
properly  given  to  the  jury  for  consideration,^^  at  least,  it  could 
not  have  prejudiced  the  de^dants,  and  we  can  see  no  objectio]> 
to  permitting  the  question  to  be  answered. 

4.  Insufficiency  of  the  evidence  to  sustain  a  oonviction.    Neces*- 
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.fiarily,  all  the  evidence  is  not  ocmtained  in  the  reoord.  The  Tooxi 
does  not  preserve  the  appearance  of  the  witnesses,  their  nuuui«r 
of  giving  their  testimony,  their  interest,  their  hesitation,  dieir 
eagerness  or  their  feeling.  And  it  is  the  dnty  of  an  appellate 
court,  if,  looking  upon  the  testimony  preserved,  it  sees  suhstautial 
proof  to  sustain  the  verdict,  to  do  so,  and  that,  in  this  record,  there 
is  testimony  tending  to  prove  the  guilt  of  the  defendants,  I  can- 
not doubt. 

5.  It  is  objected  that  the  testimony  of  W,  H.  Clagett  was  in- 
competent and  improper,  and  being  thos,  that  its  pernidons  effect 
upon  the  jury  could  not  be  connteracted  or  destroyed  by  the  conit 
wholly  withdrawing  such  testimony  from  the  jury.  An  examin- 
ation of  the  record  shows  that  the  witness  gave  no  testimony 
whatever  that  could  in  any  manner  afEect  the  case  or  the  jniy. 
The  witness  was  asked  if  the  defendant  ITi^iam  had  made  to  him 
any  statement  or  confession.  Objection  was  made,  and  dnring 
the  pendency  of  the  discussion  the  witness  answered  that  he  hsd; 
but  what  the  statement  was,  or  what  the  confession  was^  if  any, 
never  went  to  the  jury,  and  they  could  not,  therefore,  by  any  pos- 
sibility, have  drawn  any  conclusion  whatever  from  sadi  testimcmy. 
And  even  the  answer  given  was  entirely  withdrawn  fiom  their 
consideration,  and  if  it  had  not  been,  we  caonot  see  how  or  in 
what  manner  it  could  have  prejudiced  the  defendants. 

6.  Objection  was  taken  to  many  of  liie  instructions  given  and 
refused,  but  we  think  the  charge  of  the  court  substantially  ooTeit 

.  all  the  instructions  applicable  to  the  facts  asked  for  by  the  defiaDd- 
ants,  and  we  see  no  error  in  the  ohai^  as  given. 

7.  The  remaining  question  relates  to  the  motion  for  a  new  trial, 
based  upon  affidavits  as  to  tiie  competency  of  the  jniyman  T.  0 
Warren.  Many  affidavits  were  filed,  showing  that  said  joiyman, 
after  being  summoned  to  serve  for  the  term,  in  speaking  of  Ae 
cases  known  as  the  ^'  Indian  agency ''  caees,  osed  soch  expressions 
as  these :  ^  If  he  found  them  the  least  gnilty,  he  would  onch 
them  plenty;"  or,  ^' I  am  on  the  jury  in  those  eases,  and  wiU  send 
up  the  defendants; "  or,  ^^  I  want  to  be  cm  the  }ary ;  I  would  like 
to  send  up  the  defendants."  By  counter  affidavits  these  expres- 
.sions  are  shown  to  have  been  made  in  jest  and  sport,  or  not  at  sll, 
.-and  that  the  juryman  did  not  know  llie  defendants  in  this  psr- 
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ticnkr  case,  and  that  he  had  bo  bias  or  porejndiee  wbateter  c^g^ii^  . 
these  particular  defendants,  and  but  for  ti^  afiidatit  of:  the  wit- 
ness Simpson,  the  juryman  might  hare  been  held  xK^mpetent, 
Simpson  says  the  juryman  said  to  him  that  he  had  .formed  an 
opinion  in  the  case,  but. that  evidence  might  remove  such  opinion^  , 
In  his  affidavit  explaining  his  first  affidavit  he  sayf^  the  juryman 
referred  to  no  particular  case,  but  to  the  Indian  agency  jcases  geu- 
•erally.    The  present  case  being  an  Indian  ageney.case,  or  known 
as  such,  we  do  not  perceive  that  the  eixplanation  at  all  impairs  the 
force  of  the  first  affidavit,  and  that  affidavit,  unexplained,  would  . 
tend  strongly  to  show  that  the  juryman  was  bi^sad  or  prejudiced* 
in  the  case  in  which  he  afterward  served  as  a  juryman.    This  the 
juryman  denied,  but  there  is  no  disputing  the  fact  that  he  had 
talked  about  the  Indian  agency  cases,  and  in  such  talk  had  evinced 
bias  or  prejudice  genendly  in  those  cases,  and  there  is  nothing  to 
exempt  this  case  from  its  operation. 

We  think,  therefore,  that  the  juryman  was  incompetent  to  serve 
in  the  case,  and  for  this  reason  alone  reverse  the  judgment  and 
remand  the  case  for  a  new  tifial. 

SsRvis,  J.  I  concur  in  the  opinion  of  the  chief  justice^  except 
as  to  the  sufficiency  o(  the  evidence^  which  I  hold  wholly  insuf- 
ficient to  warrant  a  conviction. 

JtidgmefU  reversed, 

Kkowlbs,  J.,  dissenting.  I  feel  impelled  to  dissent  from  the 
opinion  of  the  majority  of  the  court  upon  the  point  of  the  com- 
petency of  the  juror  Warren.  On  his  voir  dire  he  swore  that  he 
had  not  formed  or  expressed  an  opinion  as  to  the  guilt  or  inuo- 
<^nce  of  the  defendants,  and  that  he  had  no  prejudice  against, 
them. 

There  is  not  an  affidavit  filed  that  shows  that  he  had  ever  ex- 
pressed  an  opinion  as  to  the  guilt  or  innooenee  of  these  parties, 
«ave,  perhaps.  Brown's,  and  Mr.  Brown  is  thoroughly  im|^esoh^' 
Except  his  remark  to  Hugal  and  Simpson,  it  appears  that,  in  a  jok- 
ing manner,  when  rallied  about  being  on  the  jury,  and  told  that  no 
honest  man  could  sit  on  the  jury ;  that  the  lawyers  wanted  some 
one  they  could  gull  around ;  h^  said,  according  to  some,  if  we 
Vol.  II.— 23. 
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find  them  in  the  least  bit  guilty,  we  will  soek  tl^em  throo^;. 
others  testify  that  he  said  he  would  cinch  them ;  bnt  all  swear 
that  no  particular  cases  were  mentioned,  and  that  they  under- 
stood his  expressions  as  a  joke.  In  the  afiidavit  of  Simpson  he 
does  not  say  that  he  ever  heard  Warren  say  any  thing  about  the 
innocence  or  gnilt  of  the  defendants.  Simpson  says :  '^  We  were 
speaking  of  the  oases,  imd  I  asked  him  if  he  had  not  expressed 
himself ;  he  said  he  had,  but  evidence  would  change  his  expres- 
sion; Ihad  heard  he  had  expressed  himself  as  to  their  guilt,  but 
eridence  wonld  change  it"  Now,  what  was  their  expression  ? 
Were  they  to  the  efiEect  that  he  believed  them  guilty  or  not  guilty  ? 
What  kind  of  an  opinion  was  this  i  Was  it  made  up  from  fact& 
that  he  had  heard  i  Did  he  know  any  thing  about  the  cases? 
He  swears,  himself,  he  did  not,  and  his  affidavit  is  competent  for 
this.  In  a  subsequent  affidavit  Simpson  says  no  particular  cases 
were  mentioned;  only  Indian  agency  cases  generally.  Hugal 
says  that  Warren  was  joking,  as  he  understood ;  and  if  Warren 
did  say  as  Hugal  says,  ^^  If  we  find  them  the  least  bit  guilty  we 
will  put  them  through,"  this  is  no  expression  that  would  disqual- 
ify the  juror.  Now,  if  such  a  juror  is  incompetent  there  are  not 
fifty  honest  men  in  Montana  that  are  competent  for  jurors  in 
cases  where  Indian  agents  are  charged  with  frauds  against  the 
general  government. 

The  general  character  of  Warren  was  put  in  issue  by  the  prof - 
ecution,  and  the  affidavits  presented  by  them  show  that  he  is  a 
joking  and  extravagant  man,  but  that  he  is  truthful  and  honest 
in  aU  serious  matters ;  and  the  affidavits  of  his  fellow  jurors  show 
that  he  was  among  the  last  to  agree  to  a  verdict  of  guilty,  and 
these  affidavits  are  competent  to  show  whether  he  had  any  bias 
or  not.  The  affidavits  all  show  that  these  expressions  of  Warren 
were  regarded  as  jocular  by  those  who  heard  them. 

It  mnst  appear  that  a  witness  has  formed. or  expressed  such  an 
opinion  as  will  show  that  he  has  bias  against  the  criminal  to  make 
him  inoompetent    I  find  no  aaeh  bias. 
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Fbohnes,  appellant)  v.  Bodoeb^.  retpondant 

AflfiiGNVEirr  OF  BKRORS  —  9laUmefrU.  A  Btatement  on  appeaL  that  doe0  not 
contain  an  asflignment  of  errorB  mast  be  disregarded. 

Motion  for  jtudoicbnt.  The  practice  of  filing  a  motion  for  judgment,  after 
a  Terdict  has  been  recorded  by  the  clerk,  is  not  required  by  the  Ciyil  Prac- 
Uoe  Act,  and  therefore  unauthorized. 

Informal  terdict.  Courts  can  correct  informalitiee  in  a  verdict' vhich  do* 
not  affect  the  substance. 

VxRBiCT  CURBS  DEFECTIVE  coHFLAiNT — dssertpHon  vf  lode  dqim.  In  thi» 
action  in  the  natmre  of  ejectment,  the  plaiatifiil  claimed  two  quartz  lodes^ 
alleged  to  be  fifteen  hundred  feet  in  length  and  six  handled  feet  in  widths 
The  jury  returned  this  verdict:  "  We,  the  jury,  find  for  the  plaintlflb,  and 
allow  and  find  for  them  only  fifty  feet  on  each  side  of  said  lodes.  No 
damages  allowed."  Held,  that  the  defective  description  of  the  premisea 
specified  in  the  complaint  was  cured  by  the  verdict.  Held,  also,  that  the 
judgment  must  follow  this  general  verdict. 

Variance  between  pleadings  and  proof.  A  variance  between  the  plead- 
ings and  proof  must  be  taken  advantage  of  at  the  trial,  and  cannot  be  con- 
sidered by  this  court  upon  an  appeal  to  conform  the  judgment  to  the  ver- 
dict. 

Appeal  from  Thvrd  Distriat^  Zeiois  and  Clarke  County. 
Thb  judgment  was  rendered  by  Wabb,  J. 

Johnston  &  Tools,  for  appellants. 

What  judgment  should  be  entered  on  the  irerdiet  i  This  is  the 
only  question  before  the  courts  There  is  no  ezceptbn  to  the  ver- 
dict.    The  evidence  cannot  be  examined. 

Questions  of  boundaries,  identity  of  monuments,  etc.,  are  sub* 
jects  of  parol  proof  and.are  always  left  to  the  jury.  Tyler  on 
Ejectment,  820  ;  Cmtis  on  Patents,  253  ;  DmU  v.  Hmnsford^ 
17  Mass.  207  ;  Ferris  v.  Coovery  10  OaL  625. 

Where  the  jury  finds  for  the  plaintiff  in  ejectment,  he  is  entitled 
to  judgment  for  a  less  amount  of  land  than  he  has  claimed  in  the 
complaint.  Jiiglia  v.  Trustees^  eto*^  3  Pet.  113 ;  Barclay  r.  Zfow- 
ell^  6  id.  500.  The  answers  do  not  deny  that  the  veins  claimed 
by  appellant  are  located  as  set  out  in  the  oompiaintL 

Ifx  ejectment,  artificial  objects  control  courses  and  distimces,  and 
natural  objects  control  both.    Wycho^  v.  Stephmson^  14  Ohio,  20. 

Courts  will  give  effect  to  verdicts  when  the  intention  of  the 
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jury  can  be  ascertained,  and  pronounce  judgment  accordinglj. 
Mendelsohn  v;  Anaheim  L.  Oo.,  40  Cal.  680. 

The  pleadings,  instructions  and  verdict  show  that  the  jury  found 
1,600  by  100  feet  of  the  mine  described  in  the  complaint,  for  the 
appellants,  and  that  there  is  no  difficulty  in  designating  the  lot 
found  by  the  jury.  The  judgment  should  conform  to  the  verdict. 
Farrow  v.  Farrow^  2  J.  J.  Marsh.  388 ;  BaU  r.  Lvoely^  4  Dana. 
372 ;  Eden  v.  Rathbone^  3  Conn.  291. 

Appellants  may  have  judgment  for  a  less  amount  of  land  thaa 
they  sued  for  in  their  complaint  Act  of  OongresSy  May  10, 1872, 
for  development  of  mineral  resources,  §  7. 

A  defective  complaint,  which  is  too  general,  but  states  facts  to 
constitute  a  cause  of  action,  is  cured  by  the  verdict.  Every  fact 
necessary  to  support  the  verdict  will  be  oonsidered  as  proven  at 
the  trial.  1  Smith's  L.  0.  926 ;  3  Estee's  PI.  466 ;  Conlmi  v.  Ghedic^ 
7  Nev.  836. 

Ohthabkbo  &  Oh^wxok  and  Shobkb  &  LowKX.'for  «8p«ad- 
ents. 

Appellants'  statement  does  not  point  out  the  errors  relied 
upon,  and  must  be  diaregarded.  OIt.  Pr.  Act,  §  371 ;  King  v. 
SvUvocmy  1  Mon.  282.  This  court  can  only  consider  the  judg- 
ment roll  and  no  error  appears  in  it. 

The  issues  raised  by  the  replications  were  never  and  could  not 
be  tried.  If  they  are  considered  by  this  court,  there  must  be  s 
new  trial.     Civ.  Pr.  Act,  §  378. 

Appellants  claimed  two  parallelograms,  each  being  1,500  feet 
long  and  600  feet  wide.  This  location  was  made  under  the  act  of 
congress,  approved  May  10, 1872,  and  referred  to  by  appellants. 
Under  the  laws  of  Montana,  lode  ckiras  could  only  be  100  feet 
wide.  Ood.  Sts.  682,  §  3 ;  IT.  S.  Mining  Laws  and  Eeg.  Nov. 
20,  1873.  The  locator  of  a  lode  claim  cannot  follow  the  same 
beyond  the  tract  of  mining  land  claimed.  Act,  May  10,  1872, 
§§  8,  9. 

Taking  the  desoiiption  given  in  appellants'  complaint,  appd- 
lants  hare  no  right  to  any  lode.  There  is  nothing  to  support  the 
verdict.    Chr.  Pn  Act,  §§  66,  66. 

There  is  a  fatal  variance  between  the  allegations  of  complaint 
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and  verdict)  which  oonld  hay«  been  ctired  only  by  an  amendment 
of  complaint  1  GreenL  Br.y  §§  63,  78;  lA/an  y.  BlouotHy^ 
Duer,  818 ;  Sii^  v.  (h^y  28  GaL  6& 

The  jnry  fonnd  for  a  limited  portion  of  demanded  premieeByand 
the  verdict  was  silent  ne  to  the  remainder.  Graham  &  W.  Kew 
Trials,  153^  400-402 ;  Coke  LUtleton,  227. 

The  judgment  roU  shows  uodiing  abont  the  boundaries,  re* 
farred  to  by  appellants^  and  shows  that  appellants  are.  not  en- 
titled to  any  judgment. 

SeetxS)  J.  The  defendants  file  'objections  in  this  court  to  all 
that  part  of  the  transcript  except  the  judgment-roll  iiieteoiy 
because  the  statement  upon  appeal  does  not  contain  ^an  assignment 
of  errors,  as  required  by  section  871  of  the  Fisetiee  Act,  wlxieh 
objection,  we  think,  well  taken,  and  fiilly  sustained  by  1^  authori- 
ties cited  by  defendants'  eounsel. 

The  action  pr(^)er  is  one  in  the  nature  of  ejeetment,  under  odr 
^  Code,  and  for  the  xiecorery  of  tiie  possession  of  certain  quarts 
leads  or  lodes. 

Upon  an  examination  of  the  jn<^mentHX>U  proper,  we  find  the 
complaint  seeks  to  recover  from  the  defendants  the  possession'  of 
two  quartz  lodes,  each  of  1,500  feet  in  length  and  600  feet  in 
width ;  that  the  same  was  tried  to  a  jury  upon  issue  didy  joined, 
and  the  following  verdict  rendered : 

^^  We,  the  jury,  find  for  the  plaintifb,  and  allow  and  find  for 
them  only  fifty  feet  on  each  side  of  said  lodes.  No  damages 
allowed." 

Upon  this  verdict  the  plaintiff  moved  for  judgment,  iirst,  for 
M  the  property  described,  ki  the  complaint ;  second,  fi}ri  fifty  feet 
on  eildier  side  of  said  lod6s;  and  the  defendants  alsomoved  for 
judgment  for  them,*  nbtwithfitanding  the  verdiet  —  Non  tibriwnie 
veredicto. 

Whereupon  the  court  rendered  the  foUowing  judgment : 

^^  Wherefore,  by  virtue  of  the  law  and  by  reason  of  the  prem* 
jses  aforesaid,  and  upon  said  verdict  and  thie  pleading  in  tins 
action,,  it  is  adjudged  that  the  plaintiff  ♦  *  *  reoovor  of  the 
defendants  *  ^  ^  ibftposseaBionof  all  those  portions  oi  the 
firoperty  described  in  the  plaintiffs'  amended  ootnptaint,  described 
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as  followB,  iiiat  is  to  estj^  that  the  saM.  plaintiffs  recover,  aa  afore- 
said, so  much  of  the  Cannon  lode  ctaini  mentioned  in  plaintiffs^ 
amended  complaint  as  is  now  developed  and  uncovered  by  the 
•discovery  shaft,  or  otherwise,  on  said  lode  clain),  in  length  along 
eaid  lode,^^  together  with  fifty  feet  on  eadi  side  of  said  portion  of 
said  lode,  and  no  more.  Aleo,  so  ttindb  of  the  Cannon  Extension 
iode  (east)  claim  mentioned  in  said  complaint,  as  is  now  developed 
and  unoovered  by  the  discovery  shaft,  or  otherwise,  thereon, 
together  with  fifty  feet  on  each  side  of  said  portion  of  said  lode, 
and  no  more.  And  it  is  further  adjudged  that  the  plaintiffs  have 
and  recover  of  said  defendants,  except  defendant  Arnold,  their 
icosts,"  etc. 

.The  only;  question  necessary  for  us  to  consider  is  as  to  the 
authority  for,  and  'correctness  of,  this  judgment. 

The  practice  of  moving  for  judgment  after  verdict  se^ns  to  be 
without  statutory  authority  or  seeming  aisoessity.  If  judgment 
1)0  for  the. recovery  of  money  only,  the- clerk  shall  render  judg 
onent  withda  twenty^four  hours  after  verdict,  unless  the  same  be 
stayed  by  order  of  the  court.  In  other  eases  the  court  renders 
judgment  as  of  course,  unless  a  new  trial  be  granted  or  other 
motion  filed  to  intercept  the  judgment.  But  however  necessaiy 
or  useless  may  be  this  practice  of  obtaining  judgment,  it  cannot 
effect  the  determinatiom  of  the  question. mider  consideration. 

The  verdict  rendered  was  but  a  general  verdict,  although  they 
found  the  widtk  of  the  property,  and  thereby  leas  in  amount  than 
the  plain ti&  claimed.  This  was  but  in  aooordance  with  the  instruc- 
tions of  the  court,  and  was  good  law. 

•  If  the  verdict  had  been  incorrect  in  form,  the  ^eourt  could  have 
icorrected  the  informality,  but  not  in  substance. 

It  is  true,  xmder  our  Civil  Practice  Act,  §  215,  the  jury  might, 
:at  their  discretion,  have  rendered'  a  general  or  special  verdict.  A 
special  verdict,  by  section  214  of  our  Practice  Act,  is  such  as 
shall  present  the  oonclusions  of  facts,  which  shall  be  so  presented 
as  that  nothing  shall  remain  but  for  the  court  to  draw  therefrom 
the  condnsions  of  law.  But  no  such  verdict  was  ever  rendered, 
but  just  such  verdict  as  the  court  directed  under  tiie  law,  if  the 
proof  so  justified,  as  we  must  presume  it  did.  There  was  then 
Qothing  left  for  the  court  to  do  but  either  grant  a  new  trial,  if  the 


•iftdAB  so  warranted,  or  to  leadaar  a  genfiral  judgHMut.  Qp<»i  USaiE 
^ifceral  vevdict.  Even  if  this  coald  be  coiifitraed  into  a  general 
▼ordict,  ail  tiie  facta  essential  to  the  rights  of  tke  f)artiea  Are  not 
pretended  to  be  presented,  and  it^ia  inot  competent  for  tibe  court, 
where  such  repugnancj  eziatSy  to  aoppfy  the  same,  and,  wilii:  this 
>complex  kind  ol  verdict,  partly  rendered  bj  the  jury,  and  partly 
by  the  eouvt, .  render  judgment  .therein,  it  wonld  be  but  to  snp- 
plant  the  coart  for  .tihe  jmy,  and  thna  deprive  a  party  of  his 
ijonatitntiiCHial  rigjbta. 

It  ia,  however,  said  that  the  complaint  in  this  aotion  ia  too 
defective  jh>  support  the  verdict,  and  entitle  the  plaintifffl  to  the 
judgment  they  demanded*  The  complaint  avera  title^  poMewiony 
and  ousier.  And  the  presuniption  of  law  i%  that  every  &ct 
necessary  to  jvatifythe  verdict  wds  duly  proven.  And,  although 
the  complaint  may  have  been  defective  by  being  too  general,  and 
the  lil(e,  yet  it  seems  counsel  considered  it  sufficient  to  go  to 
trial .  upon,  th^  court  doomed .  it  sufficient  to  r^der  a  judgment 
upouy  at  least  for  such  portion  of  the  premises  described  ther^ 
as  the  court  deen^ed  the  plainti^s.  entitled  to,  aqd.we  deem  all 
such  defects  cured  by  verdict. 

Again,  it  is  said  that  there  is  such  a  variance  between  the  proo& 
and  the  pleadings,  that  no  other  judgment  could  be  rendered  than 
was  rendered  by  the  court  below.  We  cannot  examine  these  proofs, 
4»  they  are  excluded  from  onr  consideration  by  sustaiuing  .the 
objection  taken  by  defendants'  counsel ;  but,  if  we  could,  this  was 
a  matter  to  have  taken  advantage  of  upon  trial,  and  cannot  now 
be  considered  upon  appeal  to  conform  the  judgment  to  the  ver- 
dict^ but  judgment  should  f  (dlow  the  verdict  until  set  aside  by  the 
j>arty  oppasmg  it*  And  the  authorities  cited  by  plaintifls  jm 
their  original  and  reply  brief  fully  sustain  the  view  we  have  thus 
taken. 

The  jud^ent  of  the  court  below  is  therefore  reversed,  and  the 

vcause  remandod. 

JvdgvMfni  reversed. 

Wadb,  0.  J.^  dissernting.  Failing  to  agree  with  my  brothiere 
in  this  caise,  with  much  deference  I  submit  the  following  dissent- 
ring  opinion : 

This  was  an  action  of  ejectment  brought  by  plaintiffs  to  recover 
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of  del endftnte  the  poMosaion  of  eerkain  ffilver  qoortx  leads.  Thet^ 
waa  a  trial,  verdict  for  plijntiifei  and  jndgment  on  the  veidiet  for 
the  leada  as  now  developed  and  deflnfiri.  The  plaintifhj  oonoeiy- 
iag  that  the  judgment  aa  rendered  ia  not  as  broad  aa  the  Terdiet^ 
and  that  their  rights  are  thereby  sacrifioed,  appeal  to  this  court  for 
a  modification  of  the  judgment.  The  verdict  ia  in  effect  aafoUows : 

We  find  for  the  plamtifEa^  and  allow  and  find  for  them  only 
50  feet  on  either  aide  of  aaid  lodea.    TSo  damagee. 

The  verdict  giving  no  description  of  the  property,  and  onl j  re- 
ferring to  it  aa  '^  said  lodaa^^'  we  mnat  neoeasarilj  go  to  the  com- 
plaint for  a  descaiption  of  the  demanded  premiseay  and  to  ator- 
tain  for  what  the  verdict  waa  rendered,  and  to  what  die  judgment 
thereon  will  attach.  The  deacription  of  the  premiaea  in  the  com- 
plaint thoa  beoomee  a  part  of  the  verdict,  and  forma  the  basis  upon 
which  the  judgment  must  either  stand  or  fall. 

The  description  in  the  complaint  of  the  demanded  piemiBee  is 
as  follows :  ^  Fifteen  bondred  feet  on  the  Gannon  lode  or  lesd^ 
and  commencing  at  a  monnment  and  stake  800  feet  aonth-easteri j 
frem  Discovery  shaft  on  said  lode ;  thence  running  westerly,  and 
300  feet  distant  from  the  middle  of  the  vein  of  said  lode,  and 
along  said  lode  1,500  feet ;  thence  northeriy  to  the  middle  of  the 
vein  of  said  lode  800  feet,  and  northerly  600  feet  to  a  stake,  being 
the  north-westerly  comer  of  said  claim  and  lode ;  thence  easterly 
1,500  feet  to  a  stake,'being  the  north-easterly  comer  of  said  claim ; 
Ihence  sontberly  600  feet  to  a  stake,  being  at  the  south-easterl; 
corner  of  said  claim  and  lode,  and  the  place  of  banning,  the  said 
daim  b^ng  1^600  feet  along  the  vein  of  said  lode,  and  extending 
800  feet  each  side  from  and  along  the  middle  of  the  vein  of  said 
lode!*^  The  Gannon  extension  has  a  similar  description  as  to 
length  and  breadth  of  claim  and  boundaries. 

Is  this  description  of  the  property  whose  recovery  is  sought  'so 
definite  and  certain  as  that,  being  incorporated  into  the  verdict,  it 
will  support  and  sustain  a  judgment  for  the  plaintiflEs  for  snch 
possession  ?  This  is  the  great  question  in  the  caae,  and  the  answer 
to.  be  given  must  conclusively  detemdine  it. 

It  iis  claimed,  first,  that  the  locaticm  of  these  leads,  not  having 
been  made  in  pursuance  of  the  act  of  congress  of  May  10, 1872,  is 
void,  anjd  therefore  that  the  complaint  does  not  state  a  caoae  of 
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aetaon;  and  eecoxu),  that  if  the  act.I)Ad  been  complied  witk  i& 
otber  iBspeotSy  the  desoiiption  of  the  property  ia  so  vague  and  xm- 
eertain  as  to  amoant  to  no  deseription  whatever,  and  henoe  that 
there  is  no  f oondation  upon  vrhiok  to  rest  a  judgment. 

1.  These  lodes  were  discovered  and  located  subsequent  to  the- 
act  of  congress  of  Kay  10,  1872,  aad  the  rights  of  the  parties 
herem  must  be  determined  by  an  intetrpretation  of  that  act.  The 
second  section  thereof  provides :  "  A  mining  daim,  located  after 
the  passage  of  this  act,  whether  located  by  one  or  more  petBOns, 
may  equal  but  shall  not  exceed  1,600  feet  in  leog^  along  the  vein 
or  lode ;  butno  location  of  a  mining  olai^'^ball  be  made  until  tt^ 
discovery  of  the  vein  or  lode  within  the  limits  of  the  daim 
located.  No  daim  shall  extemd  more  thain  300  feet  on  eadi  si^e 
of  the  middle  of  the  vein  at  the  sur&oe».  nor  shall  any  claim  be 
limited  by  any  mining  regulation  to  lees  than  36  feet  on  each 
side  of  the  middle  of  the  vein  at  the  anrfaoei  except  where 
adverse  rights  existing  at  the  passage  of  this  act  shall  raider  socb 
limitation  neeessary.  The  end  lines  of  each  claim  shall  be  paral 
lei  to  each  other." 

The  first  requisite  under  this  aet  is  to  discover  a  vein  or  lode. 
This  being  done,  the  law  defines  the  ext^at  of  siu^ace^ound 
which  may  attach  thereto  and  form  a  mining  daim  under  thi» 
statute.  This  statute  repeals  the  act  of  July  26, 1866,  and  makea 
an  entire  revolution  as  to  the  mode  and  manner  of  locating  quartz. 
dainuEU  Prior  to  its  passage,,  parties  making  a  discovery  of  a  yem 
or  lode  could  follow  it)  in.a^y  direction  it  might  take,  for  2,300 
feet,  with  all  its  dipa,  variajtious  and  angles,  and  surf ace^gromnd 
in  width,  as  limited  by  the  laws  of  the  Territory,  or  the  rules  and 
regulatidna  of  the  mining  district,  but  by  this  stintjEitei  the  peraon 
difloovering  ^a  vein  or  lode  may  daim  a  paraljidQgr^m  of  land 
1,500  fe^t  in  length  Iqt  600  feet  in  width,  but  the  width  ia  con- 
tit>lled  by  the  laws  of  the  State  or  .Tenitopy^  or  the  rules  aod 
rcgnlations  of  the  mining  di$trict»  but  shj^ll:not  fbe  less  than  36 
feet  on.  each  side  of  the  vein.pr  ledg<^  ^Jj^tes4^sQt  becoiping- 
poMssed  of  a  vein  <>r  lod^  that  he  may  fpUow  mmj  direction 
•S,200  feet,  he  is,  by  vitrtne  of  this  act^  entitled  to  ii^  possession 
of  a  i^eoe  or  tra^  of  ground,  after  discovern^.of  ,^^  ve{n  or  lode 
tllfiHM>n  1)600  feet' in  length,  and  vfutyi^  froiKr&O  |eet  U>  600  feet 
Vol.  n.  —  24. 
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^n  "width,  as  the  local  lawB^  rules  atfd  regulations  may  determine; 
itnd  he  is  also  entitled  to  all  the  veins,  lodes  and  ledges  that  may 
be  found  within  these  boundaries,  as  is  provided  in  the  third  sec- 
tion of  the  act,  thus  demonstratmg  that  it  was  the  intention  of 
congress  to  give  to  the  discoverer  of  a  vein  or  lode,  not  simply 
the  possession  of  this  lode  and  the  tract  of .  ground,  and  of  all  the 
lands  it  might  eontain,  and  hence  the  neoessitj  of  absolute  certaint}' 
.as  to  the  boundaries,  as  will  hereafter  mpre  fully,  appear. 

The  act  of  congress  fixes  the  length  of  the  mining  daim,  and 

•defines  the  maximum  and  minimum  width  thereof,  and  within 

these  limits  as '  to  width,  gives  authority  to  the  local  legislatures 

-^r  to  the  rules  and  regulations  of  the  mining  district  to  declare 

the  lateral  extent  of  the  claim.     That  this  is  the  meaning  of  the 

-act  does  not  seem  to  admit  of  much  doubt.     The  second  section 

provides  that,  ^*  No  claim  shall  extend  more  than  300  feet  on  each 

side  of  the  middle  of  the  v^n  at  the  surface,  nor  shall  any  daim 

be  limited,  iy  an^  mininff^^  regulations  to  less  than  25  feet  on 

•each  side  of  tli^  middle  of  the  vein  at  the  surface; "  thus  n^ 

tually  declaring  that  within  these  limits  the  mining  regolationfl 

^miglit  fix  the  width  of  the  claim. 

The  cominissioner  of  the  general  land  ofSoe,  at  Washington,  in 

referring  to  section  2,  already  <5fuoted  herein,  says,  In  his  inatrao- 

tions  to  surveyors,  etc. :  "  By  the  foregoing,  it  will  be  perceived 

^that  no  lode  claim,  located  after  the  date  of  said  act,  can  exoeed  a 

parallelogram  1,500  feet  in  length  by  600  feet  in  width,  but 

•  whether  surface  gi*duAd  of  tha*  widlh  can  be  taken  depends  upon 

•the  local  regulations,  or  State  or  Territorial  laws  in  force  in  the 

eeveral  mining  districts ;  and  that  ho  such  local  regulations  or 

'State  or  Territorial  laws  shall  limit  a  vein  or  lode  daim  to  less 

'than  1,600  feet  along  the  course  thereof,  whether  the  location  if 

made  by  one  or  more  persons,  nor  can  surface  rights  be  limited  to 

•less  than  60  feet  in  width,  unless  adverse  claims,  existing  on  Ae 

10th  day  of  May,  1873,  render  such  latefral  limitation  necessaiy." 

This  is  not  a  judicial-determination  of  the  question,  but  Ae 

opinion  is  from  firuch  af.  source  as  entitles  it  to  weight,  and  ib  90 

^dearly  within  the  meatiihg  of  the  sectnbn  referred  to,  that  we 

^indorse  it,  s^d  say  that  the  width  of  the  surface  ground  or  mining 

.elaim  must  depend  upcm  our  Terfitorid  statute,  or  the  mining 
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rdgolations  ^.the  district,  ^here  the  Bame  is  looted,  subject  only 
-to  the  limits  as  pi*eBcribed  by  tbei  aoi  oi  congreas* . 

Se(;nmng  now  to  the  Territorial  statute,  defining  the  width,  of 
every  lead  or  lode  claim,  whic^  statute  was  in  force  at  the  date  of 
the  location  of  the  claims  in  question,  and  we  find  th^  following 
(Cod.  Sts.,  'p.  533,  §  3):  ^^  Claims  on  any  lead,  lode  or  ledge, 
-either  of  gold  or  silver,  hereafter  disoovered,  shall  oondi$b  of  ..not 
more  than  *^  •*'  '^  50  feet  on  each  side  of  said  lead,,lo(il)Q, 
-or  ledge  fo!^  working  purposes.'^ 

This  is  a  general  statnte,  aipd  in  force  in  every  mining  district 
in  the  Territovyf  and  limits  the  width  of  olahns  TKpon  any 
'vein,  lode  w-  ledgd  to  100  feet,  and  it  thns  limi^led  the  (jaifios 
-of  the  plainti&  herein,  and,  in  failing  to  comply  with  thi^  statute, 
-tlMy  failed  to  liD-cate  their  claims  as  required  by  the  act  of  .con- 
^grei^  and  havixig  neglected  to  comply  with  the  only  Jaw  that  gives 
"them  any  rights  in  the  premises,  it  wonld  seem  tb$t  their  acts  are 
^n^id.^  Theyenter'  upcin  this  pnblie-laads,  and  tai:e  ,pos«esaion.  ,of 
just  six  times  as  much  thereof  as  the  law  authorizes  them;tQ<  hold^ 
by  locating  a  cMm  for  600  feet  instei&d  of  ipO  feet  in  width^  Hnd 
iJiereby  prevdnt  five  others,  who  are  eqiiaEy  entitled  with  thetA- 
.•selves,  to  enter  upon  the  maneral  lands,  and  to.  possess  what  the 
law  gives  them  there,  frbm  entering  thereon,  and  instead  of  pos- 
-sessing  one  claim,  as  the  law  entities  them  to  dos>  they-taike  six 
-daims,  and  attempt  to  hold-  them  in  Tiolation  ^£  all  law,  aind 
without  any  authority  whatever,  and  they  dfiscribei  their  »ix  (daiu^s 
-ithus  unlawfully  takai,  held  and  possessed  by  so  convenient  a 
bcm'ndairy,  that  they  may  be  eaqpandedtoaii  unlimited  leixtent, 
4atid  in  any  eoneeiyable  direotionr. 

It  is  said,  (and  inily,^  that,  in  an  action  of  ejectment,  if:  a  party 
claims  more  lands  than  he  is  entitled  to,  he-  may  yet  hold  that 
rto  whicb  he  has  a  legal  ■  right.  Tids  applies  to  eases  where  the 
title  to  a  portion  of  the  premises  is  undisputed^  dr.  where  it  is 
'leetabliafaed  by  tbe  proof  f  but  imeaaes  like  the  one  under  !ooBsid- 
•^enition,  whet^  the  possessory  title' *can  only  be  acquired  by  the 
performance  of  certain  defined  acts,  and  where  a  failure  to;  per- 
form delete  all  title  and  all  right  to  poiaession^  the  doctrine  as 
^iU>  a  I*eoov6ry  of  a  portion  of  the  premises  has  no  apptieatkm 
^whatet^r.    A  ftiilure  to  comply  witii  the  statute  in  entering  npoB 
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and  locating  a  mineral  daim,  vitiates  the  looation,  becaoBe  there 
Is  no  right,  except  as  given  by  the  statute^'and  this  right  depends 
upon  the  performance  of  certain  preeedent  conditions.  Other- 
wise the  entry  and  location  is  a  trespass. 

The  right  to  enter  and  locate  olaimB  npon  the  mineral  lands  is 
bat  a  license  granted  bj  the  government,  who  is  the  owner  of  the 
soil,  whidi  Kcekise  has  attached  to  it  certain  conditions,  precedeat^ 
the  performanoe  of  which,  bj  the  person  mid^ing  the  entry,  cre- 
ates in  him  a  possessory  easement  is  the  lands  thus  entered, 
which  easement  may  ripen  into  a  pei^eot  title,  where  the  require- 
ments of  the  law  granting  the  right  of  entry  have  been  fully  oom- 
fRei  with.  But  an  entry  and  location  made  in  defiance  of  the 
law,  and  with  no  pretended  compliance  therewith,  is  a  trespsss 
from  the  beginning.  The  act  itself  provides  (§  5)  that  a  fsil- 
nre  to  comply  with  any  of  these  conditions  pertaining  to  the  \o&r 
tion  of  the  claims,  shall  vitiate  the  location  and  subject  the  sune 
to  relocation,  and  among  tbase  conditions  is  the  extent  and  bonnd- 
ary  of  the  claim. 

In  this  ease  the  plaintiffs,  by  virtue  of  the  act  of  congress  of 
May  10,  were  granted  a  license,  upon  certain  conditions,  to  enter 
upon  and  locate  one  mining  claim  upon  the  public  min^nl  hmds, 
which  claim  might  be  1,500  feet  long  by  100  feet  wide^  the  bonndl- 
ries  of  which  to  be  marked  and  designated  with  distinctness  and  cer- 
tainty. But  instead  of  following  the  law  in  the  premises,  they  tske 
possession  of  six  dainis,  or  six  times  the  amount  of  ground  diey 
are  entitled  to,  and  bound  and  describe  it  so  indefinitely  that  the 
•description  thereof  would  apply  equally  well  to  any  ground  they 
might  see  fit  to  daim ;  so  that,  whatever  the  plaantifb'  rights  ste- 
in the  premises,  they  sre  rights  acquired  by  a  direct. violatioa  of 
thd  act  of  congress,  and  by  a  total  disregard  o£  the  law  that 
ought  to  have  directed  and  controlled  their  aotions  in  making  thar 
location,  and  we,  thwefore,  fail  to  discover  by  wht^  rale  thej  cm 
now*  claim  any  right  to  the  ground  t^ns 'located,  even  though  the 
description  uid  boundary  thereof,  bad  been  sueh  as  the  toir 
requires; 

3.  The  second  inquiry  to  which  we  dinect  attMtioDi  is  this:  Is 
the*  description  of  the  prc^rty  in  the  complaint  su^  ss  the  sd 
.reqnnes,  oi?  is  it  so  vague  and  uncertain  as  that  ao  jmyperty  i& 
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deaoribed)  and  thereby  a  failure  to  Btste  a  canae  cff  aetion  t  And 
the  cause  of  action  &illng,  upon  what  can  the  plaintiff  rest  hig 
judgment  1 

It  is  a  familiar  principle  that  the  complaint  must  support  the 
judgment,  and  if  it  fails,  the  judgment  must  also  fail.  The  judg- 
ment can  be  no  broader  than  the  complaint,  and  any  infirmity  in 
i;he  cause  of  action  creates  a  like  defect  in  the  judgment. 

Does  the  complaint  conform  to  the  requirements  of  the  act  of 
May  10  as  to  the  boondaties  of  the  location  or  claim  ?  .  That  act 
provides  (§  5) ;  ^  The  location  must  be  distinctly  marked  on  1^ 
ground,  so  that  its  boundaries  can  be  reistdily  traced^  All  records  of 
mining  claims  hereafter  made  shall  contain  the  name  or  names  of 
the  locators,  the  date  of  the  location,  and  such  a  description  of  the 
claim  or  claims  located,  by  reference  to  some  natural  object  or 
permanent  monument,  as  will  identify  thedaim." 

The  description  therefore  must  be  certain,  and  made  so  by  ref" 
erence  to  some  permanent  natural  object,  so  as  to  identify  the 
claim,  and  this  evidently  for  the  reason  that  the  boundary  thus 
made  must  form  the  basis  upon  which  the  patent  is  to  issue. 
A  re-survey  is  required  before  the  patent  is  granted,  but  certainly 
the  re-survey  could  not  change  the  boundaries  of  the  original  loca- 
tion, and  especially  not  where  adverse  claims  had '  intervened. 
Temporary  stakes  and  monuments  will  not  answer  the  require- 
ments of  the  law  unless  accompanied  by  courses  and  distances,  or 
by  a  reference  to  some  well-known  points  or  objects,  as  the  inter- 
•section  of  gulches,  ravines  or  roads,  or  prominent  buttes,  hills,  ett^ 
in  the  immediate  vicinity.  Thus,  a  line  starting  at  a  given  point 
imd  running  in  a  southerly  direction  to  a  stake  would  be  alto- 
gether too  indefinite,  for  the  line  thus  drawn  might  vary  in  its 
course  nearly  180  degrees.  A  line  running  east,  one  minute 
south,  oi^'  exactly  south-east,  or  south,  or  south-west,  or  west,  one 
minute  south,  would  be  described  by  a  line  running  in  a  southerly 
•direction.  A  reference  to  the  description  of  the  claims  in  the 
<^mplaint  will  show  them  of  this  character.  There  are  no  natural 
objects,  no  permanent  monuments  to  identify  the  claims.  The 
boundary  commences  as  follows :  "  Fifteen  hundred  feet  on  the 
■Cannon  lode  or  lead,  and  commiencing  at  a  monument  and  stake 
200  feet  south-easterly  from  iHscovery  shaft  on  said  lode." 


• 

To  find  a  starting  point  on  thk  line,  we  muflt  first  assume  that 
there  is  mek  a  thing  aa  Discovery  on  the  Omnon  lode,  prop- 
erly marked  as  the  law  requires.  There  is  nothing  contained  in 
the  description  to  identify  this  Diecoveky  shaft,  and  how  it  is  to 
be  distinguished  from  any  other  prospect  hole  within  the  ten- 
mile  mining  district  it  is  liQt  easy  to  see.  The  description  is  silent 
upon  the  subject.  We  must  next  assume  that  there  is  a  Gannon 
lode  and  Discovery  so  marked  and  identified  as  to  distinguish  it 
from  an  hundred  othei*s  which  we  may  ^easily  presume  are  within 
the  same  mining  district.  Perhaps  this  Disoov^y  shaft  is  identi- 
fied by  a  board  driven  into  the  ground,  upon  which  is  written  in 
pendl  its  name  and  that  of  the  discoverer,  as  was  the  common 
custom  of  the  country ;  but  if  the  winds  or  the  frosts  should  hap- 
pen to  throw  down  the  board,  or  the  storms  to  deface  the  names 
in  pencil,  what  would  distinguish  this  Discovery  shaft  from  any 
other  prospect  hole  i  Does  the  statute  permit  any  vague  unoer 
tainty  of  this  kind,  and  does  it  not  rather  require  absolute  cer- 
tainty in  a  matter  so  easy  to  identify  and  describe  beyond  the 
possibility  of  mistake  i . 

If  so  lucky  as  to  find  this  board  or  hole  among  the  countless 
others  of  a  similar  character,  which  we  have  a  right  to  presume 
may  be  found  within  the  t^n-mile  mining  district,  and  we  are  only 
referred  generally  to  this  district  for  this  Discovery  shaft,  without 
any  hint  or  direction  as  to  what  part  of  the  district  the  hole  will 
likely  be  found,  which  is  no  more  definite  than  to  refer  to  it  by 
giving  the  name  of  the  county  in  wliich  it  may  be  located,  then 
proceed  from  this  shaft,  if  perchance  we  have  found  the  right  one^ 
300  feet  in  a  douth-eaaierly  direction  to  a  stake.  But  where  is  this 
stake  likely  to  be  found?  No  course  is  given,  and  we  may 
search  for  it  over  an  area  of  almost  90  degrees,  for  a  stake  at 
a  point  east,  one  minute  south,  or  south,  one  nunute  east,  or  at  any 
intermediate  point  between  these  two,  would  anawer  the  descrip- 
tion souihreasterly^  and  a  line  drawn  by  this  description  might 
vary  in  its  direction  more  than  89  degrees.  After  reaching 
this  indefinite,  uncertain  point,  not^  identified  \>j  a  reference  ta 
any  natural  object,  thence  proceed  westerly.  1^00  feet  9sA  300 
feet  trom  the  middle  of  the  vein .  of  said  lode  to  a  stake.  Here 
we  have  a  larger  liberty.    The  ai'ea  where.the  stake  may  be  foond  i^ 


.187^]  Fbohnsb  tt.  B(u>QJBRQ.  lOr 

move  extenidad.  Inatiaadaf  aquarter^  we  have  half  a  eirole  ia  which 
to  draw  the  westward  lioe.  Instead  of  about  90  degrees  we  have 
nearly  180  degrees  in  which  to  vary  the  westerly  line^  to  sait  oiir 
oonyenieiice.  That  is  to  say,  a  line  drawn  south  one  degree  west, 
or  north  one  degree  west,  or  in  any  other  direction  between  these 
points,  wonld  exactly  suit  the  description  toenterly.  Indeed,  this 
is  an  accommodating  description.  It  is  so  elastic  and  easily  con* 
forms  itself  to  the  ciroomstances  surrounding  it,  that  the  plaintifiE, 
aimed  with  such  a  weapon  as.  this,  could  claim  any  good  lead 
that  might  be  discovered  anywhere  in  the  vicinity  of  his  pros- 
pect hole. 

But  it  is  said  that  this  westerly  line  must  run  300  feet  from  the- 
center  of  the  vein  or  lode*  This  would  make  the  line  definite  and 
certain,  providing  the  whereabouts  of  the  vein  were  known.  But 
the  vein  itself  exists  only  in  the  imagination.  It  is  mere  matter 
of  conjecture  whether  there  is  a  vein  or  not,  and  the  only  mean» 
by  which  we  can  even  guess  that  there  is  a  vein  or  lode  is  the 
fact  of  a  discovery  shaft  more  than  1,500  feet  distant.  And  i£ 
there  is  a  lode,  the  direction  it  takes  and  the  course  itruns  is  as- 
uncertain  as  the  westerly  line  we  have  described ;  so  if  the  westerly^ 
line  may  vary  in  its  direction  180  degrees,  the  line  of  the  middle  of 
the  vein  may  likewise  vary  to  the  same  extent,  for  no  monument 
of  any  kind,  not  even  a  board  or  stake,  attempts  to  mark  or  des- 
ignate the  middle  of  the  vein  or  its  direction.  This  ignorance  of 
tiie  vein,  if  there  should  happen  to  be  one,  accounts  probably  for 
this  elastic  boundary,  so  that,  when  a  lead  should  be  located  as  the* 
law  requires,  this  boundary  might  apply  to  and  hold  it. 

Having  reached  the  undefined  end  of  this  westerly  line,  thence 
proceed  northerh/j  passing  by  the  middle  of  the  vein,  which  point 
is  a  myth,  600  feet  to  a  stake  which  is  the  north-westerly  corner 
of  said  lode  or  claim.  Here  again  we  have  the  liberty  of  nearly 
180  degrees  in  which  to  establish  this  comer,  and  whether  this  north- 
west comer  is;  south-east;  north-east,  south-west,  east,  west,  north  or 
south  from  Discovery  shaft,  it  is  utterly  impossible,  >  from  this  d^ 
acription,  to  determine. 

Starting  out  from  the  north-west  corner^  which  may  be  found 
at  any  convenient  point  required,  thence  easterly  1,500  feet  to  a 
stake,  being  the  nor^A-eaiterly  comer  of  saidNelaim     Hei«,  also^ 
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ire  can  vary  our  oourse  180  degrees,  or  thereaboats,  and  the  eonunr 
we  establish  may  be  in  any  other  direction  but  north-east 

Having  traveled  around  a  half  circle,  whose  diametar  is  1,600 
feet,  and  found  what  is  called  the  north«east  comer,  thence  wuihr 
erly  600  feet,  to  the  place  of  beginning,  which  is  said  to  be  the 
«onthreasterly  comer  of  the  claim,  but  in  what  direction  this  point 
is  from  discovery  shaft,  we  cannot  ascertain,  from  this  descriptioii, 
within  90  degrees,  and  whether  the  tract  of  land  desmbed  bj 
this  boundary  would  make  a  claim  running  north  and  south,  east 
And  west,  north-east  and  southrwest,  or  south-east  and  north-west, 
it  is  utterly  impossible  to  determine  from  this  boundary^  And 
this  description  would  apply  to  any  oither  lode  within  the  ten- 
mile  district,  as  well  as  .to  the  Cannon  lode.  It  may  be  made^>* 
plioable  to  any  lead,  represented  by  simply  a  proqpect  shaft,  within 
all  the  district,  for  the  reason  tiiat  nothing  in  the  description 
<lefinee  the  locality  of  the  Cannon  lode,  or  so  marks  it  as  to  dis- 
tinguish it  from  any  other  lead.  Ko  hiU,  mountain,  stream,  honse 
-or  tree  directs  where  the  lead  may  be  found,  or  indicates  its  local- 
ity,  {md  for  ail  there  is  in  this  boundary  it  will  apply  predsely  aa 
well  to  one  lead  as  another  anywhere  within  the  ten-mile  niining 
district. 

We,  therefore,  say  that  the  desoiption  and  boundary  of  this 
•claim  fails  to  comply  with  the  act  of  coi^ess,  wherein  it  is  required 
that  the  claim  shall  be  located  by  reference  to  some  natural  objeet, 
or  permanent  monument,  as  will  identify  the  daimiy  and  that  the 
location  must  be  so  distinctly  marked  on  liie  ground  tihat  its  boimd* 
aries  can  be  readily  traced. 

The  Cannon  extension  lode  has  a  boundary  precisely  similar  to 
that  of  the  Cannon  lode,  and  by  virtue  of  these  two  descriptionB, 
the  plaintifEs  claim  a  tract  of  land  3,000  feet  long  by  600  feet 
wide,  and  by  virtue  of  the  description  and  boundary  of  these 
•claims,  they  become  so  extended  that  they  can  claim  all  the  leads 
within  a  circle  whose  diatneter  is  3,000  feet.  And  if  any  other 
parties  should  come  within  tiiis  charmed  drde,  and  make  diseo?* 
ery  of  a  lead,  and  develop  the  same  by  the  expenditure  of  large 
4moimts  of  money,  wherelqr  the  same  beconae  valuable,  these 
plaintijEb,  by  virtue  of  their  plastie .  description  and  boundary, 
4:^aUi.ap^Iy  the  saoie  to  any. new  and  valuable  diseov^tfail 
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might  be  made  within  this  circle^  fdr  where  no  oourse  {»  given  to 
the  line  of  boiindaried,  tod  no  nataralj  immoi^able  object  referred 
to  for  llie  purposes  of  Identification,  even  if  the  ends*  of  the 
westeiih/,  north^ly^ eaHerly6t soutkef^ly\{ne& wepedeefignaited  by 
lemporaty  boards  or  istakes,  it  cannot  be  supposed  that  they  would 
endure  but  for  a  short  time,  and  tore  liable  to  be  moved  at  pleas- 
ure and  with*  perfect  safety,  where  no  course  is  given  j  so  tlwit 
rthe  boundary  giVeu  is  a  license  to  run  the  lines  of  the  daini  abso- 
lutely to  suit  the  conveni^nce'of  ^aitaiantri.'  And -thai  is  this 
•case,  and'  it  seems  to  me  it  iUustitikiB  the  folly  and  ihjusttee  of 
maintaining  a  boundary  and  description  of  ihin  chtfraeter,  e^eciaUy 
:S0  when  the  same  violates  an  express  act  of  congress: 

It  is  claiihed  upon  the  part  of  appellants,  that  the  verdict  cnrea 
.all  the  uilcertaiiities  of  the!  coihplaiht,  and  that  we  must  presume, 
by  reason  of '  the  verdict,  that  the  jilry  had  sifficient  proof  before 
1;hem  to  reduce  the  boundaries  of  the  l6cation> to  absolute  cer- 
taihty.  It  is  undoubtedly 'true  that  we  must  presume  the  verdict 
to  be  the  result  of  proof,  and,  i:^  this  finding  of  the  jury  had 
^been  made  certain,  theh  a  judgment  rendered  thereon  would  be 
of  the  same  charaCteA  But  a  ref  el^nee  to*  thfe  verdict  as  ibund 
will  show  that 'it  partakes  of  the  same  uncertainty  as  ^  the  com- 
plaint. The  verdict  finds  for  the  piailitife  50  feet  on  either  side 
.of  "  said  leads."  What  leads  ?  Kohe'  otheJr  than  those  desiofribed 
•in  the  complaint,  and  as  therein  described.  '  The  •  jiidgment  on 
ithe  verdict  mu^t  attach  to  the  IdadS  I'nentibned  in  the  complaint, 
.and  no  others,  and  the  proof  caiihot  ihake  tiie  judgment  certain, 
if  the  complaint  is  uncertain  j  neither  can  proof  aid  an  uncertain 
verdict.  Th^  verdict  i^  supposed  to  be  the  result' of  the  proof. 
'The  property  mentioned  in  the  cdniplaint,  as' therem  described, 
becomes  i  part  of  the  verdict,  by  virtue  of  the  "reference  therein 
to  ^^said  leads',^*  so  the  verdict,  notwittistiandlng  ahy  proof  before 
the  jury,  is  just  as  uncertain  as  the  complaint,  and  Vcfry  likely  for 
•the  reason  ^ihat  the  proof  did  not  aid  the  vague  uncertainty  6t 
the  boundaries  ii  the  complaint. 

By  virtue,  of  this  verdict,  the  plaintiffs  how  detnand  a  judg- 
ment, for  the  posse^on  of  ^'^said '  leads ; ''  in  iilthcfr  wok^d,  for  the 
possesaibn  <>i  50  feet  on  either  side  of  an^  iWginary  lode,  and 
1,500  feet  alon^'lts  length, nn  •any  direction  it  may  ht^ppen  to 
Vol.  II.— 25. 
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take^  and  of  thk  there  is  no  guide  except  a  proepect-Iiole  9ome- 
where  within  the  wid^  limits  of  the  ten-mile  mining  district,  the 
particular  localitj  of  which  is  desigcuited  by  no  object  ty  which  it 
•can  be  fomid,  and  this  demand  for  judgment  is  based  npon  the 
proposition  that  we  must  presume  tJitit  the  jury  had  sufficient 
proof  biefore  them  to  identify  the  leads.  This  presumption  is  of 
little  use  to  us  when  thQ.  jury  deliberately  attadi  to  their  v^^ct 
all  the  uncertainties  of  th|»  complaint  If  the^y  had  made  their 
verdict  certain,  then  we  might  presume  the  proof  was  of  the  same 
character,  and  so  likewise  tl^e  rendition  of  an  indefinite,  uncertain 
verdicty  ^presumes  only  proof  of  the  same  kind. 

The  presumptions  in  favor  of  the  verdict  do  not  care  the  de- 
fectB  in.  the  boundaries,  and  yet  w6  are  called  upon  to  give  & 
judgment  for  the  plaintifis  for  the  possession  of  a  tract  of  land 
100  feet  wide  by  1,500  feet  long,  which  land  must  be  equally 
divided  in  width  by  a  vein  or  lode  running  through  its  exact 
center,  which  lode,  as  claimed,  is  yet  undiscovered  and  unknown,, 
and  if  it  was  known,  its  boundaries,  in  the  complaint,  would  give 
no  light  as  to  the  direction  it  ran,  or  the  course  it  would  take. 

Suppose  the  plaintiffs  had  a  judgment  for  50  feet  on  either 
side,  and  for  1,500  feet  along  ^^said  leads,"  how  could  they  ob- 
tain possession,  or  how  could  a  writ  of  possession  be  executed  t 
.  lui  the  first  place  a  lead  extending  along  the  1,500  feet  must  be 
discovered  and  located,  and  an  officer  having  a  writ  to  execute 
eould,  by  virtue  of  the  description  in  the  complaint,  search,  in 
almost  any  conceivable  direction,  from  Disooveiy  shaft  for  "  said 
leads.".,  Such  a  judgment,  and  a  writ  requiring  the  officer  txy 
enter  .upon  a  -prospecting  expedition  in  search  of  an  imaginary 
lode,  would  be  void  for  uncertainly. 

The  plaintiJBEs  say  they  will  tsike  the  chances  of  finding  the^ 
property  if  we  give  them  ;the  judgment  they  demand.  But  a 
judgnyent  should  be  the  final  determination  of  the  rights  of  the 
parties,  and  should  not  be  simply  the  foundation  upon  which  to 
plant  another  lawsuit  to  settie  martters  that  should  have  been  ad- 
justed by  the  judgipent. .      ,  ,       ^ 

Therefore  we  say  there  is  no  clause  of  action  stated  in  the  com- 
plaint ;  there,  is.no  property  described  therein,  and  hence  there  in 
nothing  upon  which  to  base  a  judgment.    Th^  verdict  finds  for 
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the  plaintifb  lor  the  property  described  in  the  ecHnplaiiity  but  as 
thei-e  is  no  property  therein  deeoribed,  the  Terdiot  ia  a  mdlitji  aad 
no  judgment  ought  to  be  rendered  thereon. 

For  these  reasons  we  think  there  ahoold  be  a  jndgi)aent  for  the 
defendants. 


SmitH)  respondent,  v.  Williams,  appellant.> 

BmjEs  ov  STATirroBT  oonvraxxjviojx.  Cotirta  9.pp\j  the  rales  and  inrlii«(plM 
of  interpretation  to  the  st^itates,  which  are  ambigaons,  donbtfal  and 
oncertaiD.  ,  . 

8amb: — plain  stattUes  nssd  no  interpreter.  Statates  which  are  expressed  in 
plain  and  definite  laogaa^  require  no  judicial  oonBtrarction.and  mast  be 
enforced  aeeordln^.to  the  intention  ol  the  law-making  power.. , 

Act- TO  PRByXNT  the  TJUCSPASaiNe  of  animals  UFOKrKITATE  PBorsnTT 
EXPOUNDED.  S,  brings  this  action  against  W.  to  recover  damages  for  tho 
destruction  of  his  growing  grain  by  the  cattle  of  W.,  which  broke  and 
entered  his  farm.  The  statute  (Cod.  Sts.  878^  g  1>  provides  that  if  any 
cattle  "  ahaU  break  into  anygroand  inclesed  by  a  lawfa}  fence/'  the  owner 
of  the  animal  '*  shall  be  liable  to  the  owner  of  svch  inclosed  premises  fqr 
all  damages  sustained  by  such  trespass."  Held,  that  there  must  be  a  sub- 
stantial compliance  with  the  statute  ;  that  an  Immaterial  variation  In  tlie 
height  of  the  fence  from  that  of  a  lawful  fence  'would  net'  defeat  the 
action,  and  that  a  lawful  fence,  or  an  obstruction  of  ^e  same  diaraotsr* 
mast  sarroond  entirely  the  ground  or  premises,  as  a  condition  precedent 
to  the  right  to  bring  an  action  for  damages. 

JBSyiDBNCB  utTST  BE'  Certivibd.  This  court  will  not  examine  the  evidence  in 
the  transcript,  if  it  is  not  certified  to  be  correct  by  the  judge  wlio  ttried. 
the  canse,  or  agreed  upon  by  thiS  parties. 

Appeal  from  First  District^  Jej^ersQ/^  Covwby* 
TftE  cause  was  tried  before  Sek VIS,  J. 

S.  Obr  amd  Shobss  &  Lowbt,  for  appellant. 

The  eonrt  erred  in  sajikg,  in  effect,  to  the  jury  that  it  waftnU- 
necessary  for  respondents^*  premises  to*  be  inclosed  toi  enible 
respondents  to  recover.  This  instruction  disi'egarded  the  law  (A 
the  Territory.  Cod.  Sts.  878,:§  1.  TUs  requires  the  preniises 
^^  Ho  '^inclosed  by  a  lawful  fence^"  which    neans  entirely  sitr- 
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rounded  by  the  fence,  or  a  similar  obstrnction.  Webster^s  defini- 
ti'Onof  *Mnclosed.*'  The  statute  defines  a  lawful  fence.  Cod. 
Sts.  476,  ch.  25. 

Stock  owners  are  not  liable  for  any  injtiry  to  the  crops  of  a 
party,  if  the  premises  are  not  entirely  surrounded  by  a  lawful 
fence,  as  defined  by  the  statute.  Cattle  in  this  Territory  are  free 
commoners,  and  can  roam  aiid  graze  at  large  upon  the  public 
range.  Stock  owners  are  not  required  to  guard  their  stock  from 
ranging  upon  any  premises,  except  those  which  are  lawfully  in- 
closed. Any  other  eoostniction  is  contrary;  to  the  plain  provisions 
of  the  statutes  and  the  intention  of  the  legislature. 
•  No  ease  can  be  found  to  conflict  with  these  views,  and  the  fol- 
lowing authorities  support  them.  Waters  v.  Jifbss^  12  Cal.  536 
Comerford  v.  Dupuy^  17  id.  308 ;  Sedey  v.  Peters^  5  Gihn.  130 
Seaden  v.  Euat^  39  HI.  186 ;  Darlvag  v.  Rodgera^  7  B^an.  592 
Larkm  v.  Taylor^  6  id.  484 ;  Union  P.  R,  Go.  v.  Ha/nd^  7  id. 
380 ;  Rose  v.  Bunn^  21  N".  Y.  275 ;  Bradley  v.  Buffalo^  34  id. 
427.    .' 

EeapondentB  must  be  free  from  fault.  They  cannot  support 
this  action  partly  on  their  wrong  and  partly  on  wrong  of  appel- 
lant. Munger  v.  Tonawanda  R,  R.  Co,,  4  N.  T.  349.  The 
evidence  shows  that  there  was  no  obstruction  to  prevent  cattle 
from  roaming  on  respondents'  premises  a  great  portion  of  the  dis- 
tance sround  it. 

.    A.  G.  P.  Geoegb  *nd  6.  F.  Cowan,  for  respondents. 

Cattle  within  the  Territory  are  not  free  commoners.  The  com- 
mon law  has  not  been  changed  by  the  legislatxu^.  The  right 
cannot  be  founded  upon  custom,  as  sufficient  time  has  not  elapsed 
to  establish  a  custom. 

A  party  seeking  to  justify  a  trespass  of  his  cattle  upon  the 
dose  of  another,  by  reason  of  a  defective  fence,  which  the  owner 
was  bound-  to  keep  in  repair^  must  show  that  the  cattle  entered 
through  or  over  the  defective  fenca  ,J?eyo  v.  jStewartj  4  Denio, 
101 ;  Melody  v.  Reab,  4  Mass.  471;  Colden,  v.  Mdred^  15  Johns 
*20. 

The  cattle  were  not  free  commoners,  and  were  not  rig^tfullj 
«ipon  Ibe  common   adjoining  vespondents'i  cipBe.      ReqiondenCi 
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were  not  obliged  to  fence  against  them.     Wdh  t.  Howdl^  19 
Johns.  385  ;  Stafford  v.  Ingersdl^  3  Hill,  88. 

There  is  no  evidence  before  this  eonrt  to  show  what  part  ot 
respondents'  premisds  was  inclosed. 

WadiS)  0.  J.  This  was  an  action  in  the  natnre  of  trespass, 
bronght  bj  plaintiffs  against  defendant,  to  recover  damages,  for 
that  defendant's  cattle  broke  and  entered  the  farm  or  inclosaro 
of  plaintiflE,  and  destroyed  his  crop  of  growing  grain. 

The  statnte  under  which  the  action  was  Immght  is  as  follows: 

Section  1.  '^  If  any  horse,  mnle,  jack,  jennie,  hog,  sheep  or  any- 
kind  of  neat  cattle,  shall  break  into  any  gronnd  inclosed  by  a 
lawful  fence,  the  owner  or  manager  of  such  animal  shall  be  liable 
to  the  ovmer  of  such  inclosed  premises  for  all  damages  sustained 
by  such  trespass." 

A  lawful  fence,  as  deiined  by  the  statute,  is  one  four  and  one- 
half  feet  in  heighth,  whether  constructed  of  poles,  rails  or  boards. 
Ood.  Sts.  373,  476. 

Upon  the  trial^  the  court  gave  to  the  jury  the  following  instruc- 
tions, the  giving  of  which,  among  others,  is  assigned  as  error : 

^*  K  you  shall  find  from  the  proof  that  either  the  slough  spoken 
of  by  die  witnesses  is  used  for  a  fence  or  indosure,  or  any  other 
part  of  the  inclosure  is  insufficient  under  the  law  as  I  have  given 
you,  and  shall  further  find  that  defendant's  cattle  did  not  enter 
the  premises  through  such  insufficient  or  defective  indosure,  but 
that  they  did  enter  the  same  where  the  indosure  of  the  premises 
was  good  and  lawful  as  I  have  deiined,  then  you  will  find  for  the 
plaintiffs,  and  assess  their  damages,  as  you  find  from  the  proof 
they  are  entitled,  not  exceeding  the  amount  claimed  in  the«com« 
plaint.  That  if  the  slough  or  swamp  was  not  of  such  a  character 
as  to  prevent  cattle  crossing  it  like  that  of  a  lawful  fence,  yet  if 
the  cattle  in  question  did  not  enter  the  close  of  plaintiffs  over  or 
through  the  same,  the  fact  that  it  was  not  sufficient  to  turn  cattle 
and  stock  will  be  no  defense  to  the  plaintiffs'  right  to  recover,  pro- 
vided you  shall  fiind  that  the  cattle  entered  the  premises  whiare  the 
fence  was  good  and  lawful  that  indosed  the  same,  no  matter  by 
whom  such  fence  was  owned  that  indosed  the  sam&  And  if  die 
fence  of  Hall,  or  any  other  person  adjoining  plaii^tifb,  as  a  part 
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of  plaintiflEs'  incioeure,  was  ever  so  defective,  Buch  defect  will  be 
no  defense  to  this  action,  provided  yon  shall  find  the  defendant'B 
cattle  entered  plaintiffs'  premises  where  the  fence  was  lawfiil,  as 
already  defined." 

This  instruction  had  the  effect  to  add  to  the  statute  already 

quoted,: the  following  words:     ''But  if  suck  graztnd  unot  in- 

closed  hy  a  lawful  fence^  neverihelesM  ike  plaintiffs  can  recover, 

p9*ovided  said  animals  enter  the  premises  at  a  point  wkert  the 

fence  is  lawfvlP 

The  instruction  was  evidently  given  upon  the  hypothesis  that 
the  statute  in  question  oould  be  so  construed  as  to  declare  that  if 
the  animal  enters  the.gronnds  at  a  point  where  the  fence  is  law- 
ful, it  shall  be  presumed  therefrom  that  there  was  an  inclosure, 
and  that  the  fence  surrounding  it  was  of  the  heighth  and  kind  re- 
quired for  the  entire  distance,  and  that  the  fence  at  such  point 
shall  conclusively  determine  the  character  of  the  fence  around  the 
entire  inclosure ;  and  more  than  this,  it  ahall  conclusively  deter- 
mine that  the  ground  was  entirely  inclosed ;  and  a  defense  show- 
ing that  there  was  no  inclosure,  or  that  the  fence  was  unlawftil 
and  insufScient,  would  thereby  be  excluded. 

Can  the  foregoing  words  be  added  to  the  enactment  by  judicial 
legislation  or  construction,  by  virtue  of  the  rules  that  control  the 
interpretation  of  statutes  ? 

Statutes  should  be  their  own  interpreter.  Courts  must  look  at 
the  language  used,  and  the  whole  of  it,  and  derive  therefrom  the 
intention  of  the  legislature.  Where  this  intention  is  obvious  there 
is  10  room  for  construction.  When  the  language  is  plain,  simple, 
direct  and  without  ambiguity,  the  act  construes  itseli^  and  courts 
muAt  presume  the  legislature  intended  what  it  plainly  says.  It  is 
only  in  the  icase  of  ambiguous,  doubtful  and  uncertain  enactments 
that  the  rules  and  principles  of  interpretation  can  be  brought  into 
requisition.  It  is  not  allowable  to  interpret  what  has  no  need  of 
interpretation* 

Xhis  seems  to  be  the  settled  doctrine  of  the  law,  both  in  Eng- 
land and  the  United  States,  as  a  ref^^noe  to  a  few  decisions  wiU 
demonstrate. 

In  the  case  of  King  r.  Inkah.  Stoke  Dc^marel^  7  Bam.  &  Cress. 
5d8y  the  court,  per  Baolbt,  J.,  says :    ^  I  do  not  know  how  to 
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t  rid  of  the  words  of  this  section  of  the  act  of  parliatleat ;  and 
"wrhere  the  legislature,  in  a  vdry  modem  act  of  parliiEunent,  hare  * 
used  words  of  a  plain  and  definite  import,  it  is  very  dangeroas  ' 
tK)  put  upon  them  a  constl'uctipn,  the  effect  of  which  will  be 
to  hold  that  the  legislature  did  not  meaii  that  which  they  have 
expressed."       ' .  •.     ;..      / 

Says  CoLEBiDOE,  J.,  iti  King  v.  Poor  Lavd  €omrs,^  6  Ad.  &  E.  7: 
*'  The  court  should  decline  to  raiold  the  language  of  an  act  for  the 
sake  of  an  alleged  convenience,  or  an  alleged  equity,  upon  doubt- 
ful evidence  of  intention." 

Patteson,  J.,  m   King  v.  BunhHly  12  Ad.  <fe  E.  468,  sayg : 
**  Every  day  l!  see  the  necessity  of  hot  importing  into  stattttetr 
words  which  are  not  to  be  fouiid  'there.     Such  a  mode  of  inter-  ' 
pretation  only  gives  Occasion  to  endless  diflSculties." 

In  Jbamond  v.  Eiff^y  3  Q.  B.  910,  the  court,  per  Lord  Dekbcait, 
say :  .  " "We  are  required  to  add  some  arbitrary  words  to  the'  seo- 
tion,  which  would  exclude  us  from  acting  in  certain  dases.  We 
cannot  introduce  any  such  qualifications,  and  1  cannot  help  think- 
ing that  the  introduction  of  qualifying  words  in  the  interpre&tion 
of  statutes  is  frequently  a  great  reproach  to  the  law." 

And  in  Bvereti  v.  Milky  4  Scott  (N.  0.),  581, -Tutdal,  0.  J., 
gays :  "  It  is  the  duty  of  all  courts  to  confine  themselves  to  the 
words  of  the  legislature,  nothing  adding  thereto,  nothing  dimin- 
ishing." 

The  courts  of  this  country  have  spoken  with  equal  clearness 
upon  this  subject.  The  court  of  appeals  in  New  York  say  in 
Newell  V.  People^  i  N.  Y.  97 :  "  "Whether  we  are  considering  an 
agreement  between  parties,  a  statute,  or  a  constitution,  with  a 
view  to  its  interpretation,  the  thing  we  are  to  seek  is  the  thought 
which  it  exjpresse^.  To  ascertain  this,  the  first  resort  in  all  cases 
is  to  the  natural  signification  of  the  words  employed,  in  the  order 
and  grammatical  arrangement  in  which  the  framers  of  the  instru- 
ment have  placed  them.  If,  thus  regarded,  the  words  embody  a 
definite  meaning  which  involves  no  absurdity  and  no  contradic- 
tion between  the  different  parts  of  the  same  writing,  then  that 
meaning,  apparent  on  the  face  of  the  instrument,  is  the  one  whieh 
alone  we  are  at  liberty  to  say  was  intended  to  be  conveyed.  In 
ench  a  case  there  is  no  room  for  construction.    That  wliich  the 
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words  declare,' ia  the  meaaing  of  the  infttniment,  and  neither 
courts  nor  legislatures  have  the  right  to  add  to  or  take  away  from, 
that  meaning." 

So  in  Bidwdl  v.  WkUdker^  1  Mich.  469,  it  is  said :  "  It  is 
only  where  a  statute  is  ambiguous  in  its  terms  that  courts  exercise 
the  power  of  so  controlling  its  language  as  to  give  efiect  to  what 
they  may  suppose  to  have  been  the  intention  of  the  law-maker.. 
In  the  statute  before  us  the  language  admits  of  but  one  construc- 
tion. No  doubt  can  arise  as  to  its  meaning.  It  must  therefore 
be  its  own  interpreter." 

In  Bodey  v.  MaUinglyy  14  B.  M«nr.  89,  the  court  use  this  lan- 
guage :  ''  It  may  be  proper,  in  giving  a  construction  to  a  statutiv 
to  look  to  the  effects  and  consequences  when  its  provisions  are  am- 
biguous, or  the  l^slative  intention  is  doubtful.  But  when  the 
law  is  clear  and  explicit^  and  its  provisions  are  susceptible  of  but 
one  interpretation,  its  consequences,  if  evil,  can  only  be  avoided 
by  a  change  of  the  law  itself,  to  be  effected  by  l^islative  and  not 
judicial  action." 

And  in  United  States  v.  Fisher^  2  Cranch,  358,  the  supreme 
court  of  the  United  States  say:  ^^ Where  a  law  is  plain  and 
unambiguous,  whether  it  be.  expressed  in  general  or  limited  terms, 
the  legislature  should  be  intended  to  mean  what  they  have  plainly 
expressed,  and,  consequently,  no  room  is  left  for  construction." 

Applying  these  principles  to  the  statute  before  us,  is  there  any 
reason  for  attempting  an  interpretation  thereof  {  Does  not  the 
language  of  the  act  convey  to  the  mind  one,  and  but  one,  definite, 
clear,  distinct  thought  ?  If  a  ^tute  can  be  so  framed  as  to  abso- 
lutely forbid  an  interpretation,  by  reason  of  its  plain,  definite  and 
certain  meaning,  is  not  this  one  of  that  kind? 

The  act  simply  provides  that  "  If  any  horse  *  *  *  or  any 
kind  of  neat  cattle  shall  break  into  any  ground  inclosed  hy  a  laicfvl 
fenee^  the  owner  pr  manager  of  such  animal  shall  be  liable  to  the 
owner  of  such  inclosed  premises  for  all  damages  suistained  by  such 
trespass." 

Is  there  any  doubt  as  to  the  meaning  of  ibis  enactment  ?     Is 
there  any  ambiguity  ip  the  words  used  in  the  construction  of  the' 
sentences  'i    Is  th/^r^  any  difficulty  in  arriving  at  thp  Intention  of 
the  legislature,  and  do  we  not  know  at  a  glance  the  thought 
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intended  fo  be  expressed?  '  Does  the  language  involve  any 
^abdurdity  or  eontradiction,  and  can  there  be  bnt  one  interpreta- 
tion to  the  words  used  ?  Is  it  possible  to  mistake  the  meaning  of 
"the  words,  "  any  ground  inclosed  by  a  lawful  fence/'  as  long  as 
the  word  "indosed"  contains  no  mystery,  and  ^*a  lawful  fence" 
is  exactly  defined  by  the  statute  1 

We  answer  all  these  inquiries,  and  say  there  is  no  doubt,  no 
ambiguity,  no  absurdity  or  contradiction,  and  no  difficulty  what- 
ever in  discovering  the  meaning  of  the  statute  from  the  words 
employed  in  its  formation,  and  hence  it  must  be  its  own  inter- 
preter, and  the  court  is  relieved  from  any  duty  or  responsibility 
in  the  matter. 

The  statute  requires  that  the  ground  be  inclosed  with  a  lawful 
fence  before  the  right  of  action  accrues,  and  wher^  it  speaks  of  an 
inclosure,  can  we  say  it  means  an  uninclosed  field  ?  When  it 
•says  a  lawful  fence,  can  we  say  it  means  no  fence  at  all  ?  From 
the  fact  that  cattle  break  and  enter  the  field  where  the  fence  is 
lawful,  can  we  conclusively  say  from  this  fact  alone  that  the  field 
^was  iiK'lused,  and  that  a  lawful  fence  entirely  surrounded  it  ?  We 
think  Jiot,  and  we  also  think  a  lawful  fence  entirely  surrounding 
the  ground  entered,  or  some  obstruction  equivalent  thereto,  is  a 
condition  precedent  to  the  right  to  bring  the  action,  and  hence  the 
instruction  to  the  jury  authorizing  a  recovery  in  the  absence  of 
an  inclosure,  and,  in  the  absence  of  a  lawful  fence,  was  error. 
This  view  of  the  statute  is  further  sustained  by  the  fact  that  the 
second  section  of  the  act  specially  provides  a  remedy  in  the  case 
of  trespassing  animals  where  the  premises  trespassed  upon  aT6 
not  inclosed. 

With  tlie  policy  of  the  statute  we  have  nothing  to  do ;  as  to 

the  motive  of  the  legislature  in  enacting  it,  it  is  not  our  province 

to  speak.    Whether  it  is  wise  or  foolish,  whether  it  meets  the 

•demands  and  requirements  of  the  country  is  a  matter  for  the 

legislature,  and  not  the  courts.    It  is  our  duty  to  execute  the  will 

of  the  law-making  power,  where  they  have  plainly  eirpressed  it, 

and  where  their  intention  is  doubtful  and  obscure,  to. discover  it 

by  the  well-known  roles  of  interpretation.     H  the  law  is  a  bad 

one,  nevertheless  it  should  be  enforced  until  the  rightful  authority 

.repeals  it. 

Vol.  n.  —  26. 
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It  was  urged  with  much  force,  upon  the  part  of  the  respond- 
ent, that  if  the  incloBure  mufit  be  entirely  sorrounded  by  a  kwfiil 
fenee  before  a  recovery  could  h6  had,  the  statute  would  defeat 
itself,  for  the  reason  that  if  the  fence  varied  a  hair's  breadth  from 
4ri  feet  in  height  at  any  place,  which  would  very  likely  occur 
from  the  action  of  frost  or  other  causes,  then  no  recovery  could 
be  had,  and  thus  the  statute  would  be  inoperative.  To  this  it 
was  replied,  by  the  other  side,  that  unless  a  lawful  fence  was  re- 
quired  for  the  entire  indosure,  then  damages  might  be  recovered 
in  the  absence  of  any  fence  whatev^  except  on  one  side  of  the 
field ;  to  all  of  which  we  say  that  a  reasonable  and  substantial 
compliance  with  the  statute  is  all  tliat  can  be  required,  and  an 
immaterial  variation  in  the  height  of  the  fence  from  that  of  a 
lawful  fence,  would  not  defeat  the  action. 

Holding,  as  we  do,  that  the  statute  must  be  substantially  com- 
plied with  as  to  the  inclosure,  and  the  fence,  before  a  right  of 
action  accrues,  it  is  not  necessary  to  determine  whether  or  not 
the  animals  named  in  the  statute  are  free  commoners,  as  they  are 
called,  and  thereby  entitled  to  roam  at  large  upon  the  public  lands 
within  the  Territory. 

We  have  not  looked  into  the  statement  of  the  evidence  by  the 
appellant  or  the  amendments  thereto  by  the  respondent,  as  the 
same  appears  in  tiie  transcript,  for  the  reason  tliat  such  evidence 
has  never  been  certified  to,  by  the  judge  who  tried  the  case,  as 
correct ;  neither  is  there  any  agreement  by  the  parties  to  the  same 
effect,  as  the  statute  requires. 

Judgment  of  the  court  below  is  reversed,  and  cause  remanded 
for  a  new  trial. 

Judgment  re^>er8ed. 


MoCaulbt,  respondent,  v.  Gilmer,  appellant 

pLSADmo  vs  BJBCTMBNT — proper  alUgatioM  of  e&mplaint  —  sham  deniaU, 
The  complaint  In  this  cam  alleges  that  plaintiff  is  Mfied  in  fee  and  en- 
titled to  the  inxdiediate  pesseMlon  of  a  certain  tract  of  land ;  that  defend- 
ants aie  in  the  possefwon  and  withhold  Uie  sanae  from  the  plaintiff,  and 
that  plaintiff  has  been  damaged  in  the  sum  of  $300.     The  answer  deiifli 
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the  right  of  the  plaintiff  to  the  poflseasioD,  and  the  wrongful  withholding 
of  the  propertj,  and  that  plaintiff  has  been  damaged.  Held,  that  the 
complaint  states  a  good  cause  of  action ;  that  the  answer  is  sham  and  irrel- 
evant, and  that  judgment  was  properly  rendered  for  the  plaintiff  upon  the 
pleadings. 

Appeal  from,  Third  DiatHcty  Lewis  and  Clarke  County. 
Thb  judgment  was  rendered  by  Wade,  J. 

E.  W.  &  J.  K.  Toole,  for  appellants. 

The  complaint  alleges  that  respondent  is  ^^  seized  in  fee  "  and 
'^entitled  to  the  immediate  possession"  of  the  property  in  dii»- 
pute.  The  former  allc^tion  is  immaterial,  and  appellants  were 
called  npon  to  answer  as  to  right  of  possession.  JSoles  v.  Cohen^ 
16  Cal.  160;  Stark  v.  Bwtrett,  id.  361 ;  Orady  r.  Ea/rVy,  19  id. 
108 ;  Hnbbard  v.  Barry^  21  id.  321.  \ 

No  eviction  is  charged.  The  law  presumes  that  appellants 
were  rightfully  in  the  possession.  The  complaint  should  state 
the  facts  constituting  respondent's  right  of  possession,  and  show 
a  demand  for  the  premises.  The  allegation  of  a  seizure  in  fee  ift 
a  legal  conclusion  that  need  not  t>e  answered  with  strictness  and 
certainty. 

Our  statute  does  not  contemplate  judgment  upon  pleadings  in 
this  way.  Bespondent  should  have  demurred  to  the  answer  or 
moved  to  strike  it  out.  The  conclusions  in  the  answer  are  not 
frivolous,  although,  perhaps,  not  aptly  pleaded.  The  whole  answer 
must  be  sham  and  irrelevant.  Ohi/rardedi  v.  MoDermott^  22 
Cal.  539 ;  Oay  v.  Winter,  34  id.  161. 

The  simple  allegation  of  a  wrongful  withholding  is  bad.  Payne 
▼.  Treadwelly  5  id.  311. 

The  right  to  the  remedy  of  forcible  entry,  or  unlawful  detainer, 
by  a  disseisor,  depends  upon  the  fact  of  notice  to  quit  and  demand* 
Payne  v.  Treadwdl,  16  Cal.  248 ;  Bolee  v.  Weifenhack^  16  id. 
144 ;  OoUier  v.  C<yrb^,  id.  185. 

CuLLEK.  &  OoMLT,  f or  respondent. 

The  denials  raise  no  material  issues,  and  are  insufficient.  They 
deny  conclusions  of  law  resulting  from  facts  stated  in  the  oom* 
plaint.    2  Estee's  PL  660,  and  cases  there  cited. 
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If  no  adverse  title  be  shown,  recovery  may  be  had  without 
showing  right  of  possession.  Wilkes  v.  Elliot y  5  Cranch's  C.  C. 
611. 

The  denial  that  appellants  wrongfully  and  unlawfully  hold  pos- 
session is  an  admission.  Btcsenius  v.  Coffee^  14  Cal.  93 ;  Lay  v. 
NemOe,  25  id.  549. 

The  right  to  the  possession  depends  upon  the  title.  Holden  v. 
Andrews^  2  Estee's  PL  225  ;  MarshaU  v.  Shafter,  32  Cal.  194. 

The  answer  does  not  raise  the  question  of  adverse  poasession,  or 
authorize  a  recovery  for  appellants  upon  this  ground.  Ford  v. 
Sampson^  8  Abb.  Pr.  332. 

The  denial  of  damages  does  not  raise  a  material  issue  in  this 
case.  .  The  law  presumes  some  damage  from  every  wrongful  in- 
terference with  the  property  of  another,  and  respondent  was  en- 
titled to  the  nominal  damages,  as  the  answer  showed  no  daim  ot 
right  to  the  premises  in  dispute. 

Sebvis,  J.  The  complaint  in  this  action  avers  :  That  the  re- 
spondent is  seized  in  fee  and  entitled  to  the  immediate  possession 
of  certain  land  therein  described ;  that  appellants  are  in  possession 
and  withhold  the  same  to  his  damage  in  the  sum  of  $300. 

The  appellants  demurred  to  the  complaint  for  want  of  sufficient 
facts  therein  stated.  The  demurrer  was  overruled  by  the  court, 
and  the  appellants  excepted  and  thereafter  answered,  admitting 
that  the  title  was  in  the  respondent,  but  denying  the  respondent's 
right  of  possession,  the  wrongful  withholding  of  the  same,  and 
the  damages. 

The  respondent  thereupon  moved  for  judgment  upon  the  plead- 
ings, because  the  answer  was  sham  and  irrelevant.  The  court  sus- 
tain^ the  motion,  and  without  a  trial  rendered  judgment  for  the 
possession  to  the  respondent  and  damages  in  the  sum  of  $1. 

I  have  heretofore  maintained,  in  a  dissenting  opinion  in  the 
case  of  Sands  v.  Maclay^  ante^  42,  that  this  mode  of  practice  is  im- 
proper ;  but  the  majority  of  this  court  thought  otherwise,  and  the 
same  must  be  observed  as  the  law  until  it  is  reversed.  It  only  re- 
mains for  us  to  detennine  the  sufficiency  of  the  pleadings  in  the 
case,  which  consist  of  the  complaint  and  answer. 

Upon  an  examination  of  all  the  authorities  which  have 
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cited  by  counsel,  we  are  inclined  to  follow  the  mUng  of  the  su- 
preme court  of  Califomia  in  Payne  t.  TreadweU,  16  Cal.  S20. 
The  only  facts  which  are  necessary  to  be  alleged  in  a  complaint  of 
this  character  are,  that  the  plaintiff  is  seized  in  fee,  or  for  life,  or 
for  years,  as  the  case  may  be ;  that  the  defendant  was  in  the  pos- 
Bession  at  the  time  of  the  commencement  of  the  action ;  and  that 
he  withholds  the  possession  of  the  same.  The  complaint  in  the 
case  at  bar  contains  these  necessaiy  allegations,  and  is  therefore 
sufficient  for  the  maintenance  of  this  action. 

The  answer  denies  the  right  of  the  respondent  to  the  possession^ 
the  wrongful  withholding  thereof,  and  the  damages.  These  are 
conclusions  of  law,  which  mu^t  be  derived  from  the  facts  that  are 
to  be  proved,  and  do  not  constitute  issues  joined  by  pleading. 
They  are^  theref  ore,  what  the  legislative  assembly  has  denominated 
sham  and  irrelevant.  The  judgment  of  the  oourt  below  in 
affirmed. 

Judffmeni  {J^irmed. 


OoLLiEB,  respondent,  v.  Fnuj),  appellant. 

FAcrrs  whier  reluef  is  grantbd  againbtf  mistaks  in  law.  C.  obtained  a 
decree  for  the  foreoloeufe  of  k  mortgage  ui>on  certain  mining  gronnd  of 
F,t  S.  and  M.;  P.  paid  to  C.  one-half  of  the  Jadgment  and  O.  released  to  him^ 
one-half  of  the  mining  gvonnd  deeoribed  in  the  decree ;  EL  and  M.  agreed 
orally,  that  the  release  of  F.  should  not  a£fect  their  liabilitjr  onder  the  de* 
cree  ;  the  agreement,  which  an  attorney  was  employed  to  reduce  to  writings 
in  legal  effect,  through  a  mistake  or  ignorance  of  the  law  by  the  writer 
released  F.,  Ek  and  M.  JIe!d^  that  the  release  to  B.  and  M.  should  be  set 
aside,. and  that  K  and  M.  cannot  In  good  oonseienee  retain  the  adyantage 
acquired  under  the  written  agreement. 

Appeal  from  First  District,  Jefferson  County. 

The  material  facts  are  stated  in  Collier  v.  Field,  1  Hon.  612. 
The  judgment  was  rendered  by  Sbbfis,  J. 

Pabb  &  CioLBMAN,  for  appellants. 
I    The  subject-^matter  of  this  case,  so  far  as  the  foreclosure  of  the 
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mortgage  is  concerned,  is  Te%  <idjudi€aia.  The  decree  rendered 
October  12,  1871,  is  a  perpetual  bar  to  any  farther  action  upon  the 
mortgage.  That  decree  has  never  been  appealed  from,  modified 
or  reversed. 

The  mandate  and  notice  of  appeal  in  CoUier  v.  Fidd^  1  Mon. 
613,  show  that  the  order  of  the  court,  refusing  to  set  aside  the 
sale  under  the  decree,  was  reversed.  The  meaning  of  the  mandate 
is  clear,  and  the  opinion,  therefore,  cannot  be  inquired  into. 
Skdl&rn  v.  J/oy,  6  Cranoh,  267 ;  Ev  parte  Stcry^  12  Pet  341 ; 
West  V.  Brasheao'j  14  id.  61. 

The  opinion  does  not  inquire  into  the  validity  of  the  judgment 
If  it  did  it  would  be  a  matter  outside  of  its  jurisdiction,  and, 
therefore,  void.     EUiott  v.  Peirsol,  1  Pet.  340. 

A  court  of  equity  will  not  interfere  to  reform  an  instrument 
framed  under  a  mistake  of  law.  1  Stoiy's  Eq.  112,  and  cases 
there  cited. 

The  complaint  does  not  show  specifically  how  the  mstrument 
is  to  be  reformed.  It  should  state  the  words  sought  to  be  omitted 
or  inserted.  The  court  cannot  go  back  of  the  releafle.  It  was 
final.  The  only  remedy  of  the  respondent  was  an  action  upon 
the  promise,  not  upon  the  mortgage  or  release.  Collier  v,  Field^ 
supra ;  Hosae  v.  Rogers,  8  Paige,  229. 

The  mortgage  cannot  be  foreclosed  until  the  release  has  been 
passed  upon  by  the  court  favorably  to  respondent. 

There  was  no  service  upon  two  of  the  defendants^  and  no  ap- 
pearance as  to  them.  They  should  have  been  brought  into  court, 
or  the  action  dismissed,  as  to  them,  before  decree. 

Q.  G.  Symbs  and  A.  G.  P.  Geobge,  for  respondent. 

Hetcalf  was  not  served,  and  no  personal  judgment  was  entered 
against  him.  Metcalf  and  Ervine  were  partners  in  the  property, 
and  executed  the  note  and  mortgage  jointly. 

This  court  in  Collier  v.  Field,  1  Mon,  612,  reversed  the  judg- 
ment of  the  Court  below  for  irregularities. 

Do  the  allegations  of  the  complaint  support  the  decree  t  This 
is  the  only  queistion  worthy  of  consideration. 

If  a  person,  through  mistake  of  law,  parts  with  a  private  right 
of  property,  a  court  of  equity  will  grant  relief,  if  the  party  bene- 
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fited  cannot  in  conscience  retain  the  advantage  gained  by  the  raia- 
take.  Kerr  on  Frand  and  Mistake,  398, 399, 409,  and  eases  there 
cited  ;  Bigelow  v.  Barr^  4  Ohio,  358. 

A  party  may  be  relieved  from  liability  occurring  through  his 
Attorney's  mistake  of  law.    Fitzgerald  v.  Pech^  4  Litt.  (Ky.)  125. 

Equity  has  afforded  relief  under  similar  circumstances. 
JSkHinU  V.  Strode^  11  Ohio,  480;  Pmy  on  Trusts,  §  184;  Ken- 
on  Fraud  and  Mistake,  400, 413  ;  FirAey  v.  I/t/nn^  6  Cranch,  288. 

The  complaint  is  sufficient.    3  DanL  Oh.  Pr.  1971,  1972. 

• 

.  Wade,  0.  J..  This  was  an  action  brought  to  set  aside  a  release 
executed  by  plaintiff,  whereby  a  certain  mortgage  and  judgment 
and  decree  rendered  thereon  was  dischai^ed,  and  for  the  fore* 
closure  of  such  mortgage.  The  leading  question  involved  in  the 
case  is  this:  When,  if  at  all,  and  under  what  eiroumstanoee,  can 
courts  relievie  against  mistakes  in  matter  of  law,  or  acts-  done  in 
ignorance  thereof  ? 

The  fact6,  ai  shown  by  the  record,  are  briefly  as  follows :  The 
defendants.  Field,  Ervine  and  Metcalf,  were  jointly  tod  severally 
iadebted  to  the  plaintiff  upon  certain  promissory  notes,  which 
were  secured  by  a  mortgage  upon  certain  mining  ground,  which 
notes  were  subsequently  put  in  judgment,  ancl  a  decree  of  fore- 
closure rendered.  The  defendant  Field^  desiring  to  be  released 
from  said  indebtedness,  and  from  the  operation  of  such  decree, 
proposed  to  pay  to  Collier,  the  plaintiff  in  the  decree,  one-half 
the  amount  of  such  judgment,  provided  that  Collier  would  release 
him  from  all  of  said  indebtedness,  and  would  release  to  him  one- 
half  of  the  mining  grpund  mentioned  in  the  decree  and  mortgage. 
Collier  accepted  this,  proposal,  upon  the  condition  that  such  dis- 
cliarge  of  Field  and  the  mining  ground  should  not  release  the 
co-obligors  of  Fiel^,  viz.,  Ervine  and  Metcalf,  or  in  any  manner 
affect  their  liability  upon  said  judgment  and  decree.  Whereupon . 
Ervine  and  Metcali^  being  present  when  Field  made  his  proposi- 
tioui  expressly  promised  jand  agreed  that  the  release  and  discharge 
of  Field  should  not  operate  as  a  discharge,  as  to  them,  as  to  such 
indebtedness,  and  should  not  affect  their  liability  upon  such  decrea 
Tliereijpon  an  attorney  was  employed  to  reduce  to  writing  the 
agreement  of  the  parties,  and  the  foDovring  paper  was  produced : 


V 
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C.  T.  Collier,  Plaintiff, 

agst 

R.  B.  Field,  Wm.  M.  Ervine,  and 
W.  H.  Metcalf,  Defendants. 


I  do  h^^eby  certify  tliat  the  sum  of  (1,528.80  has  been  paid  me- 
by  B.  B.  Field  this  day,  andVor  which  8om  I  do  release  said  Field 
from  all  liability  on  the  jadgment  reooT«red  an  the  13th  day  of 
Octobei;,  1871,  and  I  do  farther  stipulate  and  agree  that  the  undi- 
vided one-half  of  the  mining  ground  xnentioned  in  a  certain 
decree,  signed  on  the  12th  day  of  October,  1871,  igidso  rdeaaed^ 
and  the  title  of  the  same  now  vests  in  B.  B.  Field,  said  decree 
having  been  entered  in  the  above-entitled  action.  But  this  stipu- 
lation  does  not  release  any  other  parties  mentioned  in  the  decree,. 
nor  any  other  property,  sare  and  eaeoept  the  undivided  one-haU 

of  the  mining  ground. 

C.  T.  COLLIER 
Witness :  A.  G.  P.  Gbobge 

This  instrument,  through  the  carelessness,  mistake  or  ignorance 
of  its  draftsman,  does  not  express  the  agreement  of  the  parties 
upon  the  matter  in  question.  It  is  in  legal  effect  not  only  a 
release  of  Field,  but  also  of  Ervine  and  Metcalf,  and  this  upon 
the  doctrine  that  a  release  of  one  of  two  or  more  joint  debtor* 
is  a  release  of  all.  1  Story's  Eq.  Jur.,  §  112 ;  Bacon's  Abr.,  voL 
8,  pp.  276-7,  g. ;  Story  on  Promissory  Notes,  §  425 ;  Chitty  on 
Bills,  ch.  9,  p.  449 ;  Bayley  on  Bills,  ch.  9,  pp.  342,  344 ;  Bylefr 
on  Bills,  232 ;  TucTc&rmwn  v.  NewhaU^  17  Mass.  681 ;  Benjamin 
V.  McGonnell  et  aZ.,  4  Gilm.  536;  Rice  v.  Webster,  18  111.  332;. 
Wiggin  v.  Tudor,  23  Pick.  444;  Steams  v.  Tappin,  5  Ihier,. 
294 ;  Ilosac  v.  Rogers,  8  Paige,  229 ;  Joy  v.  Wwrtz,  2  Wash.  C^ 
0.  266. 

This  discharge  of  all  the  debtors  was  entirely  contrary  to  the 
intention  of  the  parties,  and  resulted  from  their  ignorance  of  the 
law,  or  from  their  mistake,  and  this  action  was  brought  to  relieve 
against  this  mistake,  by  So  far  reforming  the  release  as  that  it 
should  not  operate  as  a  discbarge  of  Ervine  and  Metcalf,  and  for 
a  foreclosure  of  the  mortgage  as  to  them. 
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The  queation  as  to  when,  if  at  all,  aad  to  what  extent,  a  court 
of  equity  can  relieve  against  a  nustaJte  of  law  has  always  been, 
and  still  is,  a  vexed  question.  The  general  mle  has  long  beea 
settled,  indeed  has  become  a  maxim,  that  ignorance  of  the  law 
will  not  furnish  an  excuse  for  any  pei*6on,  either  for  a  breach  or 
for  an  omission  of  dul^.  Ignora/mtm  Isgis  nemmem  exousaU 
The  same  principle  applies  to  agre^toents  entered  into  in  good 
faith,  but  under  a  mistake  of  the  law.  Such  agreements  are  gen*- 
erally  held  valid  and  obligatory  upon  the  partiei^  It  is  a  general 
proposition  that,  in  courts  oi  ^uity,  ignorance  of  the  law  shall 
not  affect  agreements,  nor  excuse  from  the  legsyi  consequences  of 
particular  act^  and  this  rule  is  fully  borne  out  by  the  authorities. 
1  Story's  £q.  Jar.,  §  111;  Broom's  L^.  ]k£ax.  232;  Kerr  on 
Fraud  and  Mistake,  3d6,  and  the  authorities  cited. 

This  principle,  however,  is  not  of  universal  application,  and  to 
it  there  are  well-defined  exceptions,  which  are  as  ^rmly  estab- 
lished as  the  rule  itself,  and  which  have  beeu  engrafted  into  the^ 
law  from  time  to  time  to  prevent  flagrant  injostioe  and  uncon- 
scionable advantage.  To  the  exception  to  the  general  rule,  may 
be  ref  eiTed  cases  where  parties,  acting  in  ignoranee  of  a  plain  and 
settled  prinxdple  of  law,  are>  induced  to  give  up  a  portion  of  their 
indisputable  property  to  another  undisr  the  name  of  a  compromise, 
ill  which  cases  relief  will  be  granted.  There  are  also  cases  of 
peculiar  trust  and  confidence  which  give  rise  to  a  qualification  of 
the  generSil  doctrine.  Likewise  cases  of  surprise,  mixed  up  with 
mistake  of  law,  sometimes  form  exceptions  to  the  general  rule. 
In  such  cases  the  agreements  are  unadvised  and  improvident,  and 
without  due  deliberation,  and  are,  therefore,  held  invalid  upon  the 
common  principle  adopted  by  courts  of  equity  to-  protect  those 
who  are  unable  to  protect  themselves,  and  of  whom  an  undue 
advantage  has  been  taken.  Where  the  surprise  is  mutual,  there 
is  stronger  ground  to  interfere,  for  neither  party  has  intended 
what  has  beemdone.  They  have  misunderstood  the  effect  of 
their  own  agree^ients.  Contracts  made  in  mutual  error,  under 
circumstances  peculiar  to  their  character  and  consequences,  seeni^ 
upon  general  prineiples,  to  be  invalid.    1  Story'a  Eq.  Jur.,  §  134. 

And  so  where  t^e  mistake  is  of  so  fundamental  a  character 
that  the  minds  of  the  parties  have  never  in  fact  oiet,  or  where^ 
Vol.  II.  — 27. 
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an  unconscionable  advanUge  lias  been  gained  bj  mere  mistake 
and  misapprehension,  and  there  being  no  gross  negligence  on 
the  part  of  the  plaintiff  either  in  falling  into  the  error,  or  in  not 
sooner  claiming  redress,  and  no  intervening  rights  have  accrued, 
and  the  parties  may  be  placed  in  statu  qno^  equity  will  interfere 
in  its  discretion  to  prevent  intolerable  injustice.  1  Story's  Eq.  Jur. 
188  (i).  And  this,  also,  scans  to  be  the  rule  in  England.  Eerr, 
in  his  treatise  upon  the  law  of  Fraud  and  Mistake,  says :  "  If  a 
man,  through  misapprehension  or  inistake  of  the  law,  parts  with 
or  gives  up  a  private  right  of  property,  or  assumes  obligations 
upon  grounds  upon  which  he  would  not  have  acted  but  for  such 
misapprehension,  a  court  of  equity  Aay  grant  relief,  if,  under 
the  general  circumstances  of  the  case,  iUis  satisfied  that  the  party 
benefited  by  the  mistake  cannot,  in  conscience,  retain  tlie  benefit 
•or  advantage  so  acquired.  And  this  position  is  supported  by  a 
reference  to  numerous  Eiiglish  decisions." 

The  case  at  bar  seems  to  come  peculiarly  within  the  cases  last 
named ;  indeed,  if  a  case  can  be  conceived  where  relief  should 
be  granted  to  defeat  an  tmoOnsdonable  advantage  gained  through 
mistake  in  matter  of  law!,  tliis  case  must  be  of  that  kind. 

The  legal  effect  of  the  releiase  to  Field  is  a  surprise  alike  to 
Collier,  and  to  Ervine  and  Metc^lf,  ahd  it  defeats  the  expreas 
.agreement  between  the  parties.  Ervine,  Metcalf,  Collier  and 
Field  enter  into  an  agreement  wherein  it  is  stipulated  that  Field, 
upon  the  payment  of  $1,528.80,  shall  be  released  from  the  judg- 
ment and  decree ;  and  it  is  further  expressly  promised,  upon  the 
part  of  Ervine  and  Metcalf,  in  consideration  of  such  payment 
by  Field,  and  his  discharge,  that  such  discharge  of  Field  slitJI 
in  no  manner  impair  said  judgment  and  decree  as  to  themselves. 
The  instrument  drawn  up  to  carry  this  agreement  of  the  parties 
into  execution'  does,  in  fact,  release  Ervine  and  Metcall^  and  it 
would  be  a  reproach  to  the  law  if  tiiis  mutual  mistake  cannot  be 
cured.  They  have  paid  nothing  on  the  judgmenii  Half  of  it 
was  paid  by  Field,  and  the  balance  remains  unpaid,  and  they  now 
.seek  to  take  advantage  of  a  pure  mistake  in  matter  of  law  in 
^rder  to  be  relieved  from  the  payment  of  an  honest  debt.  They 
cannot,  in  good  conscience,  retain  the  advantage  they  have  ac- 
•quired.     It  would  be  simple  robbery,  in  the  nanie  of  law,  to  |ier 
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mit  them  thiiB  to  escape  the  coQsequences  of  thi  ir  fiolemn  obliga- 
tions. 

The  authority  and  jnriBdiction  of  a  court  of  equity  to  relieve 
against  a  mistake  in  matter  of  law  of  this  character  seems  to  be 
imdoubted,  and  we  grant  the  relief  herein  demanded  without 
heaitaition,  when;  ia  so  doing,  we  are  satisfied  that  we  are  but  car- 
lying  into  effect  the  express  agreement  between  the  parties. 

.    Judgment  qfiirmecL 


RxTFVy  respondent,  v,  Badeb,  appellant. 

JtrnoKS  FORMING  OPDiiORS  ouiLTT  OF  CONTBUTT.  FersoDfl,  who  hftTe  been 
Bttmmoned  to  attend  oooxt  ae  joiora,  oommit  a  contempt  of  court  by  talk- 
ing with  litigants  and  forming  an  opinion  upon  the  xnerite  of  their  cases. 

Facts  bbndbring  a  juror  ihcompbtbnt.  A  juror  testifies,  when  exam- 
ined respecting^  his  qualifications  to.  serve,  that  he  has  formed  an  opinion 
concerning  the  merits  of  a  case  by  talking  with  one  of  the  parties  and 
believing  what  he  said  regarding  it ;  that  he  cannot  say  that  it. is  an  un- 
qualified'opinion  ;  that  sufficient  evidence  would  change  his  opinion ;  that 
he  thinks  he  can  render  an  impartial  verdict ;  and  that  his  opinion  is  de- 
pendent upon  the  truth  of.  what  he  had  heard.  Held,  that  said  juror  is 
not  competent  to  sit  in  the  trial  of  the  case. 

Ak  '^  UNQXTALmxD  OPINION "  BY  JUROBS.  A  Juror.  who  hears  and  accepts 
as  troe  the  statement  of  a  case  by  a  party  or  witness,  forms  an  "  unquali- 
fied opinion "  within  the  meaning  of  the  198th  section  of  the  Civil  Prac- 
tice Act. 

EXAHiNATiOK  OF  wiTKBSSBS — leading  queslion.  The  following  question  is 
not  leading  :  "  State  if,  at  any  time  during  the  summer  of  1872,  you  had 
any  transaction  relative  to  the  sale  of  a  cabin  to  the  plaintiff;  if  so,  state 
what  such  transaction  was  ?  " 

'Practice  —  error  cured  by  subsequent  ruling.  The  error  of  the  court  in  ex- 
cluding a  question  propounded  to  a  witness,  is  ctired  by  allowing  the  wit- 
ness to  answer  another  question  of  the  same  character. 

Cabb  AFFIRMED.  The  case  of  leaaes  v.  Mc Andrew,  1  Mon.  4B7,  holding  that 
claims  for  labor  do  not  bear  interest,  unless  there  has  been  unreasonable 
and  vexations  delay,  affirmed. 

A 

Appeal  from  Fitst  DistHct^  Jefferson  County. 
Thb  cause  was  tried  before  Skbvis,  J. 

CHUKASfiBo  &  Chad  WICK,  and  A.  O.  P.  Geobqb,  for  appellant* 
The  court  erred,  in  impaneling  the  jury,  in  refusing  to  allow 
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the  twelve  jurors  to  be  ewoni  generally  ae  to  their  oompetency. 
'Gv.  Pr.  Act,  §§  197-199 ;  WaUon  v.  WIdtney,  23  Cal.  378. 

The  court  erred  in  overruling  the  appellant's  diallenges  to 
jurors  who  disclosed,  by  their  an8w^*s,  that  they  were  not  tpaXx- 
fi^.    Oiv.  Pr.  Act,' §  198 ;  WhUe  v.  Mtms,  11  Cal.  ©8. 

The  court  should  have  compelled  respondent  tb  elect  whether 
he  would  rely  upon  an  express  contract  or  a  qtiantuin  meruit, 
Simonton  v.  JSMy,  1  Mon.  366. 

The  court  erred  in  refusing  to  allow  appellant  to  ask  the  ques- 
tion relating  to  the  sale  of  the  cabin.  The  question  is  proper 
in  form  and  substance.  The  court  erred  in  dictating  a  question 
of  its  own. 

The  court  erred  in  allowing  the  jury  to  compute  the  interest  on 
the  amount  found  due.  The  pleadings  and  evidence  show  that 
respondent  was  not  entitled  to  interest. 

Page  &  Colbman  and  G.  F.  Oowan,  for  respondent. 

In  selecting  a  }ury  in  a  civil  action,  challenges  to  the  favor  were 
not  allowed  at  common  law  to  the  extent  authorized  by  our  stat- 
ute. 3  Bl.  Com.  363.  Our  statute,  which  increases  the  number 
of  such  challenges,  is  in  derogation  of  the  common  law  and  must 
be  strictly  construed.  The  court  should  overrule  such  chaUenge 
to  a  juror  unless  proof  is  made  to  the  court  by  the  favor,  or 
otherwise,  that  the  juror  is  plainly  within  the  statute.  Civ. 
Pr.  Act,  §  198.  Not  one  of  the  jurors  challenged  is  within  tho 
statute. 

The  question  as  to  when  interrogatories  may  be  leading  i» 
within  the  sound  discretion  of  the  court,  and  is  not  ground  of 
error  on  motion  for  a  new  trial.  1  GreenL  £v.,  §§  435,  437 ;  i 
Phillips'  £v.  891,  n.  570.  The  refusal  to  allow  the  question  worked 
no  injuiy  to  appellant. 


'.- 


Wade,  C.  J.  The  questions  presented  by  this  record  relate^ 
principally,  to  the  impaneling  of  the  jury. 

1.  It  appears  by  the  bill  of  exceptions  that  a  jury  of  twelve 
persons  was  called  and  took  their  seats  in  the  jury  box,  where- 
upon the  defendant^  by  his  counsel,  and  before  any  challenge  had 
been  made,  requested  the  court  that  the  jurors  be  sworn  to  answer 
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^nefltions  touching  their  qualifications  and  competency  as  jurors 
in  the  cause,  which  request  was  refused,  for  the  reason,  as  it  ap- 
pears, that  only  such  jurore  should  be  sworn  as  to  competency  as 
iirere  challenged  for  cause,  and  that  this  challenge  should  be  made 
without  any  preliminary  examination.  This  action  of  the  court 
is  assigned  as  error. 

Among  other  challenges  to  jurors  at  common  law,  were  chal- 
lenges to  ths  favor^  where  a  party  objected  to  some  probable  cir- 
<nim6tance  of  suspicion,  as  acquaintance  and  the  like,  the  validity 
•of  which  was  left  to  the  determination  of  triors.  Our  statute 
has  preserved  this  right  to  the  parties,  and  provides  that  chal- 
lenges for  cause  may  be  taken  upon  the  following  grounds.  Cod. 
.8ts.  66,  §  198. 

*  *  "  Sixth.  Having  formed  or  expressed  an  unquali- 
■fied  opinion  or  belief  as  to  the  merits  of  the  action.  Seventh. 
The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity 
against,  or  bias  to,  either  party.'' 

This  is  but  the  common  law  enacted  into  a  statute,  and  is  one 
•of  the  safeguards  thrown  around  a  party  when  he  coriles  into 
•court,  which  protects  him  alike  from  the  dangers  resulting  from 
the  preconceived  opinion  which  sometimes  resists  and  defies  the 
^strongest  evidence,  and  from  that  enmity  or  prejudice  against,  or 
bias  in  favor  of,  either  party  which  invariably  inclines  us  to  re- 
ward our  friends  and  to  punish  our  enemies  when  clothed  with  a 
little  brief  authority,  or  at  least  so  blinds  and  distorts  our  judg- 
ment that  its  conclusions  are  liable  to  be  erroneous. 

^  This  bias  or  prejudice  may  exist  and  control  the  mind  of  the 
juror,  and  he  be  entirely  unconscious  of  it,  and  for  this  reason  the 
law  presumes  it  to  exist  in  certain  cases,  as  consanguinity  and  the 
like,  and  disqualifies  the  juror  without  any  inquiry  whatever. 
A.nd  the  law  also  guards  the  party  against  the  preconceived 
pinions  of  the  juror,  for  though  he  may  declare  that  he  has 
formed  an  opinion  in  the  case,  from  hearing  the  facts  and  circum- 
^stances  stated  by  a  party  or  a  witness,  but  that  he  can  put  away 
this  opinion  and  try  the  cause  upon  the  testimony  as  it  is  produced 
in  court ;  yet  -if  he  believes  the  facts  upon  which  his  opinion  is 
iouBded,  he  has  no  business  in  the  jury  box.  Men  may  put  away 
opiniona,  if  audi  a  thing  were  possible,  but  opinions  once 
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formed,  evea  though  erroneoas,  cling  to  us  and  exert  an  inflaonoe 
when  we  do  not  know  it,  and  it  requires  mneh  more  teetimony  to 
eradicate  and  re-form  them  correctly  than  would  be  necesaary  if 
the  subject  were  entirely  new.     That  is  to  say,  a  juror,  with  an 
opinion  already  formed  in  a  case,  would  not  be  likely  to  arrive  at 
the  same  results^  upon  the  same  testimony,  as  if  he  had  no  opinion 
when  the  testimony  was  presented.     It  must  require  some  testi- 
mony to  remove  the  opinion  already  formed,  and  the  amount 
necessary  for  this  purpose  will  depend  upon  the  nature  of  the  be- 
•  lief  upon  which  the  opinion  is  founded.     And  to  permit  a  juror 
to  remain  in  the  box  with  an  opinion  already  formed  as  to  the 
merits  of  the  case,  would  require  a  party  to  overcome  not  only  the 
testimony  of  his  opponent,  but  he  must  also  destroy  the  precon- 
ceived judgment  of  the  man  who  is  to  render  a  decision  in  the 
cause,  and  such  a  task,  in  the  majority  of  cases,  would  be  entirely 
hopeless. 

But  the  question  herein  presented  is:  How  shall  the  party 
ascertain  whether  or  not  the  juror  has  formed  or  expressed  an 
opinion  in  the  case,  or  whether  or  not  he  has  such  an  enmity 
against  or  bias  toward  either  party  as  would  disqualify  him  under 
the  statute  ?  No  statute  in  the  Territory  expressly  requires  the 
jury  to  be  sworn  to  answer  touching  their  qualifications  or  com- 
petency as  jurors,  yet  a  practice  has  universally  prevailed  here^ 
ever  since  the  organization  of  the  Territory,  in  the  formation  of 
a  jury,  to  call  twelve  men  into  the  box,  and  have  them  sworn  to 
answer  concerning  their  competency  to  serve  as  jurymen  in  the 
cause  then  pending.  This  is  not  the  precise  mode  of  the  common 
law,  but  the  same  result  is  reached,  and  each  juror  is  put  upon 
his  oath  concerning  his  bias  or  prejudice,  his  opinions,  his  interest,, 
etc.  And  this  practice  seems  to  be  contemplated  by  the  statute* 
The  party  is  given  the  right  to  challenge  for  cause  in  certain 
cases,  and  upon  certain  grounds.  How  is  he  to  ascertain  the 
existence  of  the  grounds  for  challenge  until  he  has  examined  the 
juror  upon  his  oath,  and  how  is  he  to  learn  that  each  juror  is 
qualified,  and  not  incompetent,  until  he  has  inquired  of  eadi  one 
separately  and  singly  as  to  his  qualifications!  If  a  juror  has 
formed  an  unqualified  opinion  as  to  the  merits  of  the  case,  or,  if 
he  is  biased  toward  or  prejudiced  against  either  party,  how  can 
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thid  be  made  to  appear  until  he  i&  examined  upon  hi^  oath,  con- 
2eming  his  opinions,  and  touching  his  state  of  mind  toward  either 
party?    Must  he  blindly  guess  that  certain  jurors  in  the  box  have 
fonnfA  their  opinions,  or  are  biased  dr  prejudiced,  and  challenge 
them  for  these  causes,  and  then  have  an  examination  ?     The 
formation  of  opinion,,  or  the  bias,  prejudice  or  enmity  maybe 
entirely  unknown  to  either  party  until  disclosed  upon  the  exam- 
ination, and,  if  the  challenge  must  precede  the  examination,  a 
jury  thus  impaneled  might  be  composed  of  men  entirely  disquali- 
fied, and  n^ither  party  would  have  the  means  of  showing  tlxe  fact. 
Suppose,  again,  that  the  juror  is  interested  in  the  event  of  the 
action,  or  in  the  main  question  involved  therein,  or  that  he  ia 
related  within  the  third  degree  to. either  party,  or  that  he  stands- 
in  the  relation  of  master  or  servant,  employer  or  clerk,  principal 
or  agent  to.  either  party ;  or  is  a  partner  in  business  with  either 
party,  a  ailent  partner  for  instance;  or  is  a  member  of  the  family 
of  either  party,  or  is  security  pn.  any  bond  or  obligation  for  one 
party  or  the  other,  how  are  any  one  oi*  all  these  things  to  be 
known  until  an  .examination  is  had  ?     The  existence  of  any  one 
of  these  facts  disqualifies  the  juror  by  the  terms  of  the  statute,  and 
yet,  unless  each  juror  is  examined  upon  his  oath  touching  these 
matters,  a  jury  might  be  made  up  of  men  not  entitled  to  serve  in 
that  capacity.     If  the  challenge  must  precede  tlie  examination, 
then  the-only  safe  course  in  practice  would  be  to  challenge  each 
juror  separately  for  each  cause,  of  challenge  enumerated  in  the 
statute.     The  much  better  practice,  and  the  only  safe  mode  of 
proceeding,  is  to  administer  an  oath  generally,  to  the  twelve  men 
in  the  jury  box,  to  answer  such  questions  as  may  be  put  to  them 
oonceming  their  >eompeten<^y  as  jurors  in  the  cause  then  pending, 
and,  if  such  examination  discloses  a  cause  for  qhallenge,  then  is 
the  proper  time  to  exercise  the  right. 

2.  The  next  question  pertains  to  the  qualifications  and  compe- 
tency of  a  juryman,  and  it  arose  in  this  manner,  aa  shown  by  the 
record :  The  defendant  challeuged  one  White,  a  juryman  called 
in  the  cause,  who,  being  sworn,  after  challenge^  and  examined,, 
testified  as  followa :  *'  I  have  formed  and  expressed  an  opinion  as 
to  the  merits  of  the  action ;  cannot  say  whether  it  h  an  unquali- 
fied opinion  ot  not ;  I  baye  talked  with  the  plaintiff  both  before 


•aiO  EcTTF  V.  RamTb.  [Aug.  T., 

4Uid  since  the  commeDcement  of  this  suit,  and  during  this  term  of 
the  court ;  from  what  he  and  others  told  me  ahout  the  caise,  1 
formed  my  opinion ;  my  opinion  might  be  changed  by  sufficient 
evidence ;  my  mind  is  so  now  that  I  think  I  could  render  an  im- 
partial verdict ;  it  would  take  considerable  evidence  to  remove  mj 
opinion ;  the  conversation  I  had  with  plaintiff  during  this  term 
of  court  was,  that  he  wanted  me  as  a  witness,  and  asked  me  if  I 
did  not  know  he  was  a  good  hand  to  work."  The  defendant  then 
challenged  the  juror  for  cause.  Wliereupon  the  court  asked  the 
juror  whether  or  not  his  opinion  depended  upon  the  truth  of  what 
he  heard.  The  juror  answered  that  it  did,  and  further  stated 
that  he  believed  what  the  plaintiff  had  told  him  about  the  case. 
The  court  then  overruled  the  challenge,  and  the  defendant  ex- 
cepted. Five  other  jurymen  were  challenged  for  cause  by  the 
defendant,  and  their  examination  disclosed  a  similar  state  of  facts 
as  the  examination  of  the  juryman  White,  showing  that  they  had 
formed  an  opinion  in  the  case,  from  talking  with  the  plaintiff 
before  or  during  the  term  of  court,  and  that  they  believed  what 
the  plaintiff  had  said  to  them  about  the  case,  wliicli  diallenges 
were  overruled  and  exceptions  saved. 

Before  entering  upon  a  discussion  of  the  questions  herein,  we 
wish  to  say  that  jurors  summoned  to  attend  court  in  that  capacity, 
^ho  will  talk  with  parties  having  causes  for  trial  about  their 
causes,  and  thereby  form  an  opinion  of  the  merits  of  the  cause, 
;are  guilty  of  contempt  of  court,  and  should  receive  the  highest 
punishment  therefor,  and  a  party  who  would  approach  a  juror 
sad  talk  with  him  out  of  court  about  his  caae,  is  likewise  guilty 
•of  contempt,  and  should  be  punished  aooordingly.  Such  conduct 
■shows  corruption  of  the  gravest  character,  or  gross  ignoraoce, 
.amounting  to  criminality. 

The  examination  of  these  jurors  as  to  their  competency  showed 
that  they  had  formed  an  opinion  as  to  the  merits  of  the  case,  by  lis- 
tening to  what  the  plaintiff  had  said  to  them  concerning  it,  and  that 
they  believed  what  the  plaintiff  had  said,  but  that  their  opinions 
<lepended  upon  the  truth  of  the  plaintiff's  statement.  Were  they 
•competent,  under  our  statute,  to  hear  and  determine  the  case  upon 
the  testimony  ?  They  enter  the  box  with  an  opinion  as  to  the 
onerits  of  the  case,  formed  from  srtotementa  of  the  plaintiff  made 
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to  them  oat  of  courtj  which  statements  they  beUered  to  be  txue^ 
and  declaring  that  it  would  require  considerable  testimony  tu* 
remove  the  opinions  they  had  formed.  In  other  words,  they  had 
tried  the  case  out  of  court,  and  had  their  minds  made  up  as  to 
how  it  should  be  decided,  but  were  willing  to  be  convinced  that 
the  plaintiffs  statements  were  untrue,  although  they  did  not 
doubt  their  absolute  truth. 

The  human  mind  iei  so  constituted,  and  we  cling  so  tenaciously 
to  our  first  impressions  and  formed  opinions,  that,  under  the  cir- 
cumstances disclosed,  the  trial  in  court  would  almost  invariably 
result  in  the  same  decision  as  the  former  trial  out  of  court,  no 
matter  how  overwhelmingly  the  testimony  might  preponderate 
against  it.  But  we  wish  to  test  the  competency  of  these  jurors- 
by  the  requirements  of  the  statute.  The  198th  section  of  ther 
Code  provides  that  either  party  may  challenge  jurors  for  cause^. 
if  they  have  formed  or  expressed  an  unqualified  opinion  or  belief 
as  to  the  merits  of  the  action,  and  in  order  to  try  these  jurors  as; 
to  their  competency  under  the  statute,  we  must  first  determine. 
what  is  an  unqualified  opinion  or  hdief. 

These  jurors  testify  that  they  had  heard  the  plaintiff  state  hisp 
case,  that  they  hdieve  his  statements  to  be  true,  and  tliereupon 
formed  their  opinion.  Were  such  opinions  qualified  or  imquali- 
fied  ?  What  is  an  unqualified  opinion  ?  We  form  opinions  from* 
what  we  see  and  what  we  hear.  We  arrive  at  conclusions,  reason- 
ing from  what  we  know,  or  believe  we  know.  Opinions  and. 
bdiels  are  formed  by  reflection.  Certain  facts  are  believed  to 
exist,  and  our  opinions  are  the  conclusions  resulting  therefrom^. 
and  if  we  implicitly  believe  the  facts,  our  conclusions  or  opinions 
derived  therefrom  are  unqualified;  but  if  we  doubt  the  facts,. 
our  conclusions  are  likewise  doubtful  and  our  opinions  qualified. 
to  this  extent.  We  do  not  know  much  of  any  thing  absolutely.. 
Yery  f«w  of  our  opinions  are  derived  from  perfect  knowledge,, 
and  if  only  such  knowledge  produced  unqualified  opinions,  tl^a 
most  of  our  condusions  would  be  taintied  with  dpubt<  But  an 
absolute  belief  in  the  truth  of  certain  faqts  makes,  th^m  true  tOi 
us,  however  unreasonable  and  untruthful  they  may  be  to  others^ 
and  our  opinions  formed  th^vefrom  must  partake  of  the  same 
digr^te?  as  our  belief  in  the  facts,  and  ther^ore  be  absolute  i^fMl 
Vol.  II.~28 
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nnqnalified.  So  then  we  say  that  an  implicit,  undoubting  belief 
in  a  statement  purporting  to  beiaet  hecessarilj  engenders  an  un- 
qualified opinion^  while  a  doubt  as  to  the  feet  causee  the  opinion 
to  be  qualified: 

The  opinions  of  mankind  depend  upon  their  belief  or  disl)elief, 
and  however  erroneous  the  l)elief  may  be,  yet  the  opinions  result- 
ing therefrom  are  qualified  or  unqualified,  as  is  the  belief  in  the 
facts  upon*  Which  the  opinion  depends.  The  absolute  truth  or 
falsity  of  the  alleged  facts  is  not  material.  '  What  we  undoubt- 
ingly  believe  is  true  to  us,  however  false  it  may  be  to  others.  An 
unqualified,  undoubting  belief  in  certain  supposed  facts,  therefore, 
makes  an  unqualified  opinion  thereon  ;  the  latter  results  neces- 
sarily from  the  former,  and  although  the  opinioninay  be  all  wrong 
in  the  absolute,  nevertheless  it  is  true  to  us  and  unqualified,  if  we 
believe  in  the  facts  upon  which  it  rests.  Therefore,  a  juror  hear- 
ing a  statement  of  a  case  from  a  party  or  a  witness,  and  beliering 
the  same  to  be  true,  and  bavins:  no  doubts  as  to  the  veritv  of  the 
statement,  must  necessarily  form  an  unqualified  opinion  as  to  the 
merits  of  such  case,  and  an  opinion -thus  resulting,  and  thus 
formed,  di8(!jualifies  him,  for  the  reason  that  before  entering  the 
box  he  has  already  tried  the  case  in  his  own  mind  and  determined 
it  to  his  own  satisfaction,  and  very  likely,  when  he  heard  the  tesr 
timony  in  court,  would  undertake  to  make  the  same  harmonize 
with  his  opiniou  already  formed. 

Applying  this  to  the  jurors  who  had  testified  that  they  had 
fofmed  an  opinion  in  the  case ;  that  they  had  heard  the  statements 
of  the  plaintiff,  and  did  not  doubt  the  truth  of  what  he  said  to 
them,  and  thereupon  formed  an  opinion  as  to  the  merits,  and  we 
do  not  question  that  such  jurors  were  incompetent  to  serve  in  the 
case ;  and  the  statement  of  the  jurors  that  their  opinions  depended 
upon  the  truth  of  what  the  plaintiff  told  them,  does  not  change 
or  vary  the  application  of  the  rule,  since  they  further  state  ih^U 
they  did  in  fact  hdieve  the  statements  of  the  plaintiff. 

8.  This  was  an  action  brought  by  the  plaintiff  to  recover  for 
work  and  labor  performed  by  the  plaintiff  for  defendant,  under 
and  by  virtue  of  a  certain  contract  between  the  parties. 

The  defendant,  in  his  answer,  aimong  other  things,  set  up  a 
o<mttter«laim,  and  alleged  that  the  plaintiff  wbis  indebted  to  him 
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in  tabe  sum  of  f  40,  by  reason  of  a  certain  cabm  sold  and  deliv- 
ered to  the  plaintiff  by  the  defendant,  to  which  the  plaintiff  re- 
plied, denying  that  he  purehasdd  a  cabin  of  defendant,  and  deny- 
ing any  indebtednese  on  account'  thereof. 

Daring  the  progress  of  the  trial,  the  defendant  was  sworn  as  a 
witness,  and  the  following  question  propounded  to  him  by  his 
•counsel :  "  State  if  at  any  time  during  the  summer  of  1872  yoti 
had  any  transaction,  relative  to  the.  sale  of  a  cabin  to  the  plaintiff: 
if  so,  state  what  such  transaction  was  i " .  l^e  plaintiff  objected 
to  the  question,  upon  the  ground  that  it  was  leading,  and  the 
court,  understanding  the  same  to  be  leading,  sustained  the  objection, 
and  directed  the  counsel  what  question  to  put,  to  which  ruling  of 
the  court  there  was  an  exception. 

Directing  our  attention  to  the  issue  being  tried,  which  was 
whether  or  not  the  defendant  had  spld  to  the  plaintiff  a  certain 
•cabin,  we  can  see  no  possible  objection  to  the  question  asked  the 
witness.  It  is  not  le^ing ;  it  does  not  suggest  any  answer ;  it 
4008  not  assume  any  fact  to  exist  which  is  in  controversy ;  it  can- 
not be  answered  by  a  simple  a£Srmation  or  denial ;  it  was  perti- 
nent to  the  issue  being  tried.  It  directed  the  attention  of  the  wit- 
ness to  the  subject  upon  which  he  was  to  speak,  and  this  is  always 
proper,  but  we  cannot  discover  wherein  the  answer  sought,  is 
4(uggested,  or  by  what  rule  the  question  is  leading. 

Under  certain  circumstances  leading  questions  may  be  put  by 
direction  of  the  court,  and  this  action  cannot  be  assigned  as  error^ 
but  that  is  not  this  case.  Here  we  understand  the  record  to  state 
that  the  question  was  excluded  because  of  its  leading  character. 
The  reason  for  its  exclusion  is  wholly  immaterial,  if  it  was  prop- 
•erly  excluded,  but  we  hold  that  the  question  was  pertinent  to  the 
issue,  and  proper  in  form,  andy  being  so,  the  counsel  had  the  right 
to  put  it  in  his  own  language  without  dictation  from  the  court. 
The  proof  must  correspond  with  the  averment,  and  support  it, 
and  the  question  propounded  tended  directly  to  this  result,  and 
was  unobjectionable  in  form.  But  no  error  occurs  in  this  branch 
of  the  case,  for  the  record  shows  that  the  court  permitted  and 
directed  the  witness  to  answer  a  question  of  precisely  the  same 
import  and  character  as  the  one  objected  to.     A  case  can  only  be 
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reversed  for  subBtantial  errors,  and  not  bj  virtue  of  astute  catch- 
penny tricks  of  counsel. 

4.  As  to  the  computation  of  intei^est  upon  the  amount  f oundi 
due  from  defendant  to  plaintifi^  the  case  is  controlled  by  that  of 
Iscuics  V.  McAndr&w,  1  Mon.  437,  where  it  is  held  that  indebt- 
edness of  this  character  does  not  bear  interest  under  the  pecaliiir 
wording  of  our  statute. 

For  these  reasons  the  judgment  below  is  reversed,  and  the  cause 
remanded  for  a  new  trisJ. 

Judgment  reversed. 

Knowles,  J.  I  concur  in  the  opinion  as  to  the  second  and  third 
points  discussed  therein.  As  to  the  first  point,  I  express  na 
opinion. 

SsBviB,  J.  I  dissent  from  the  holding  of.  the  oourt  as  to  the: 
first  proposition,  and  concur  in  the  remainder. 


HiBBABD,  respondent,  v,  ToMLmsoN,  appellant. 

Casb  atfirmed.  The  case  of  Rader  v.  Nottingham,  ante,  157»  holding  that  aft 
appeal  lies  from  an  order  orerraling  a  motion  to  re-tax  costs  in  the  dis- 
trict court,  affirmed. 

Motion  to  rb-tax  costs*    A  motion  to  re-tax  ooets  must  be  supported  hj  the 

records  of  the  case^  or  affidavits,  or  a  statement  showinc  the  Illegal' 

charges. 

Statutort  construction  —  COSTS.    The  417th  and  551st  sections  of  the  Civil' 

> 

Practice  Act  regalate  costs  on  appeal,  and  must  be  construed  together. 
Costs  on  appeal  frosc  pbobatb  to  district  courts.    In  aa  action  for  the- 
claim  and  delivery  of  personal  property,  the  party  who  appeals  to  the 
district  coart  from  a  judgment  rendered  against  him  in  the  probate  coart,. 
for  the  wrongful  detention  of  the  property,  and  reduces  the  apiount  of  th* 
damages  more  than  f  10,  is  not  entitled  to  his  costs  on  the  appeal. 

Appeal  from  First  District^  GaUatin  OonfUy. 
The  judgment  was  rendered  by  Sebvis,  J. 


1874.']*  HiBBABD  V.   TOMLDTSON.  22i 

8.  Word  and  Page  &  Coleman,  for  appellant. 

The  only  question  raised  by  appellant  is  the  taxation  of  the  costs. 
The  judgment  against  appellant  in  probate  court  was  $280.42 ;  in 
jdistrict  court  it  was  $1  and  costs.  The  court  erred  in  refusing 
to  tax  all  the  costs  on  the'  appeal  against  respondents.  Civ.  Pr. 
Act,  §  417. 

The  court  erred  in  refusing  to  re-tax  costs  taxed  illegally  in 
jprobate  court.    Votan  v.  R^ese^  20  Cal,  90. 

Eespondents  failed  to  recover  judgment  in  district  court  for 
:$50.     Civ.  Pr.  Act,  §  546. 

The  appeal  from  the  probate  to  district  court  was  a  new  trial  in 
•its  efEect  upon  costs.     Wendell  v.  Lewis^  8  Paige,  613. 

Appellant  was  entitled  to  costs  under  the  statute.     Civ.  Pr 
Act,  §  417.     He  reduced  the  judgment  appealed  from  more  than 
•^10.     This  is  the  intention  of  the  law. 

He  question  of  allowing  costs  in  this  action  is  not  a  matter  of 
'-discretion  with  the  court.  It  is  governed  by  the  statute.  It  does 
not  come  within  section  551  of  the  Practice  Act.  It  is  not  a 
.  case  in  which  the  judgment  has  been  modified.  Appeals  from 
probate  courts  must  be  tried  de  novo.  This  case  has  been  tried 
'de  fiovOj  and  judgment  of  probate  court  has  been  reduced  $280. 
This  reduction  i&  equivalent  to  the  recovery  of  this  sum  by 
-appellant,  and  should  entitle  him  to  recover  his  costs  on  appeal. 

The  appeal  from  the  probate  court  is  from  the  whole  judg- 
ment therein  rendered.  If  the  costs  of  that  court  form  a  part  of 
.-the  same,  the  appellate  court  should  correct  the  judgment. 

J.  J.'  Davis  and  0.  W,  Turneb,  for  respondents. 

This  appeal  fehould  'b6  dismissed ;  it  is  taken  from  orders  which 
4ire  not  appealable.  Civ.  Pr.  Act,  §  369 ;  Lasky  v.  Davis^  33 
*Oal.  678.    No  errors  are  assigned  against  the  judgment. 

The  verdict  for'  respondents  was  general,  and  respondents 
should  have  judgment  for  all  they  claim,  except  special  damages. 
•<Xv;  Pr.  Act,  §§  215,  217,  237,  240. 

Appellant  never  sought  to  correct  the  costB  when  the  case  was 
:in  the  probate  court.  He  should  have  moved  to  re-tax  the  same 
■before  he  appealed  to  the  district  <;ourt.    Oiv.  Pr.  Aet9.§41S; 
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Wendell  v.  Zewisy  8  Paige,  617.     The  record  does  not  show  any 
illegal  costs  in  the  probate  coart. 

Knowlbs,  J.  The  notice  of  appeal  in  this  case  sets  forth  that 
the  appeal  is  taken  from  the  order  overruling  the  defendant's 
motion  for  judgment  for  costs.  Also,  that  they  appeal  from  the 
order  overruling  their  motion  to  re-tax  costs  taxed  in  the  probate 
court.  Lastly,  the  notices  specified,  '^That  the  defendants  ap- 
peal from  the  whole  of  the  judgment  rendered  against  them  in 
said  cause,  in  said  district  court,  on  the  1st  day  of  November.'^ 
Upon  an  examination  of  the  record  we  find  that  the  judgment 
determining  the  merits  of  the  case  was  entered  November  Ist, 
1873.  In  the  case  of  Rader  v.  NoUinghamy  ante^  157,  we  held 
that  no  appeal  lies  under  our  statutes  from  an  order  overruling  a 
motion  to  tax  or  re-tax  costs.  Our  statutes  regulate  appeals,  and 
there  is  no  right  given  of  appeal  in  them  from  an  order  overruling 
a  motion  to  tax  or  re-tax  costs.  There  being  no  appeals  from  such 
orders,  this  court  has  no  jurisdiction  to  review  the  question  raised 
by  them  when  appealed  from. 

The  appeal  from  the  judgment  on  the  merits  of  the  case,  how- 
ever, properly  brings  these  orders  before  us  for  consideration. 

From  the  record  it  appears  that  there  was  a  motion  to  re-tax  the 
costs  which  had  been  adjudged  in  the  probate  court,  and  also  a 
motion  to  tax  all  of  the  costs  of  appeal  to  the  plaintiff,  for  the 
reason  that  the  defendants  in  the  district  court  reduced  the  judg 
ment  of  the  probate  court  in  the  district  court  more  than  $10. 
There  is  nothing  presented  to  this  court  in  the  record,  or  set  forth 
in  the  motion  itself,  to  re-tax  the  costs  allowed  in  the  probate  courts 
that  shows  wherein  either  the  probate  court  conoonitted  any  error 
in  taxing  these  costs,  or  the  district  court  in  overruling  the  motion 
to  re^tax  them.  There  is  nothing  in  a  motion  tore-tax  oosta  that 
requires  that  it  should  be  entertained  without  some  showing  to 
support  it  A  motion  to  re-tax  costs  should  always  be  supported^ 
either  by  the  records  in  the  case,  or  by  affidavits  showing  the  illegal 
charges,  or  by  a  statement  presenting  them.  Something  must  be 
presented  to  the  eoort  that  will  show  that  some  ohai;ges  have  been 
io^properly  allowed  as  costs.  From  the  order  presented  in  th€ 
record,  overruling  the  motion  to  re-tax  costs  in  the  probate  courts 


we  are  led  to  iafj^.that  the  court  b^pipr -l^t^ed  Im  I'uliog.  upon 
these  ,€QQ6i4^>^tilon&  Thejr  com^  to  xi»  with  equal  force,  and 
hence  we  sustain  the  ruling  of  the  CQurt.l^^low  In  this  particular 
In  oonaideripg  the  second  motiofi,  we  are  met  with  section  417 
o£  our  Practice..  Act,. which  provides:  ,^If  the  party  appealipg 
ta  the  district  eourt,  as  proirided  io^  this  apt,  shall  fail  to  reduce 
or  enlarge  the  judgti^ent  appealed  frpm,  $10  or  more^  or  reverse 
the  same  in  said  district  court,  he  shall  not  recover  any  of  the 
costs  of  appeal/' 

It  is  claimed  that,  by  restricting  the  appellant  from  recovering 
ooatSy  Ujuless  he ,  enlt^rg^  or  reduce  the  jud^nent  appealed  from 
$10,  by  aecesssyry  inference,  if  he  does  enlarge  or  reduce  the 
judgment  that  amount,  he  would  be  emtitled  to  a  judgment  for 

-  his  costs.  This  is  a  negative  statute  prohibiting  qosts,  and  there 
are  no  mlea  for  .the  oonstruetion  of  statutes  that  would  allow  a 
negative  statute  to  be  oonstnied  as  an  affirmative  one.  In  Sedg- 
wink's  Statr«nd  Const  Law^  40,  upon  the  subject  of  Negative  Stat 
mtes,  I  find  this :  ^^The  difierent  op^ratioaof  affirmative  and  nega* 
tive  istatuteS)''  says  Mr.  Dwairis,  is  ithus  illustrated :  ^^  If  a  stfutute 
were  to  proyida  thai  it  should  be  lawful  for  teapt^nt  in  fee  simple 
to  make  a  lease  for  twenty-'oaeyeansj  and  that  such  lease  should  be 
good,  this  affirmative  ststute  could  not  restrain  him  from  making  a 
lease  ior  sixty  year&"  The  enacting  of  such  a  statute  would  lead 
to  justiia  strong  an  inference  that  a  leaae  for  morethan  twenty-one 
years  would  not  be  lawffal,  as  a  stfituta  that  prohibits  costs  on  appeal, 
nnkssi  a:  judgment  ia'redueed  or  enlarged  $10,  gives  costs  when 
that  ia the  case..  ,In  this. -same  authority  the  rul^  is  laid  down 

*  that^  in  order  tu  prevent  a.  person  from>. making. a  le^e  for  more 
liua  t«enty^)n&years,  there  mual  be  negative  words  in  the  statute 
prohibitmg  it.  Thel^^ eff^t of  a  jM^i ve  statute  ia  to  take  away 
some  fonn^  right  tliat  existed  aA  oommon  law,  or  to  repeal. or 
modify  sdme  previous  statute.  Sedgwick's  Stat,  and  Ck>nst,  Law^ 
40^  .  What  lights,  as  to  costs,  did  the.ai^llant.hiyve  at  common 
law )  At  common  law  no  costs,  as  costs,  were  allowed.  There 
were  some  English  statutes  that  gaye  costs,,wh!i8h:WQuld  be  en- 
f  creed  with  u%  btit  these  do  not  touch  a  question  of  this  kind. 
2  Bac.  Abr.  484.  This  statute,  then,  could  not  be  a  restriction  of 
modification  of  a  conmion-law  ri^ht. 
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Section  551  of  onr  Practice  Act  is  ae  follows :  **  In  the  fol- 
lowing cases  the  costs  of  an  appeal  shall  be  in  the  discretTon  of 
the  court:  First,  when  a  new  triri  is  ordered;  second,  when 
a  judgment  is  modified."  This  statute,  and  that  rf  section  417, 
are  iapa7*i  fnateria.  They  refer  to  the  same  subject  — costs  on 
appeal.  In  construing  statutes,  where  the  intention  of  the  l^s- 
latire  assembly  is  doubtful,  all  statutes  in  jMri  materia  shall  be 
taken  and  construed  together  as  one  system,  and  m  explanatory 
.of  each  other.     Sedgwick's  Stat,  and  Const,  Law,  24:7. 

Taking  these  two  statutes  together,  and  the  meaning  of  section 
.417  becomes  apparent*  By  section  651,  in  all  cases  of  this  kind 
the  taxing  of  cb^ts  is  discretionary  with  the  court.  Section  417, 
however,  modifies  this  discretion,  and  says  that  unless  the  appel- 
lant shall  enlarge  the  judgment  he  appeals  frcun,  if  it  is  in  his 
^  favor,  $10  or  more,  6r,  if  it  be  against  him,  and  he  faik  to  redoce 
it  $10  or  more,  then  he  shall  not  reoov^  his  costs  on  the  i^peal. 
And,  as  the  common  law  gives  no-  costs  in  such  oases,  he  canBot 
recover  any  under  its  rules.  >  And,  as  the  statute  giv^es  him  no 
costs,  it  is  evident  he  <^nnot  recover  thed)[.  With  this  view  of 
the  statutes  under  consideration,  it  iaappar^t  that,  in  thiseaee, 
the  taxing  of  costs  rested  in  the  sound  discpetion  of  the  eonrt 
below.  It  is  not  claimed  that  diere  was  any  abuse  of  this  dis 
cretion.  Upon  the  examinatiofn  of  the  redcRtl  in  the  case  we  are 
unable  to  perceive  that  there  was  any.  The  main  issue  in  tiiis 
case  was  the  right  ta  certain  property. .  It' was  impossible  for  the 
court  to  find  what  amot^ni  of  the  coats  in  the>  ease,  were  made  in 
reducing  the  judgment  lor  dunagea  and  what  amounts  were  nuide 
in  trying  the  main  issue^  It  would  not  be  just  for  the  appellant 
to  gamble  for  a  verdict  on  the  main  issne^  sod  put  the  req)oodent 
to  great  costs  oif  this  issue,  and  then, .  because  he  Todnced  the 
judgment  for  damages^  which  was  merely  hieideutal  to  the  main 
issue,  $10  or  more,  he  should  have  judgment  for  all. of  liiseosts, 
.  on  appeal.  We  find  no<  error  in  the  court  ia  overruling  his  motion 
^.therefor. 

Judgment  of  the  oourt  below  afflrmddy  vnit  costs. 

Judgm&nt  ajirmed. 
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Orb,  appellant,  v.  Haskell,  respondent.    . 

•  • 

Nsw  TRIAL  — groynd»  reqidring  ajfideniti,  A  motion  for  a  new  trial  fox  the 
causes  of  irregular  proceedings,  which  prerenied  a  new  trials  and  aeddent 
and  surprise,  will  be  refused  if  it  is  not  made  upon  affidavits,  as  required 
by  the  234th  section  of  the  Civil  Practice  Act. 

Same — verdiet  against  evidence,  A  new  trial  will  not  be  granted  for  the  cause 
that  the  verdict  is  against  the  evidence,  unless  it  appears  clearly  that  the 
jury  erred. 

Proof  of  mining  B0LES — examination  of^  by  jury,  A  book  containing  the 
rules  and  regulations  of  the  miners  of  the  district,  in  which  the  mineral 
land  in  oonRt>ver8y  in  this  action  was  localed,  was  competent  evidence 
under  the  504th  section  of  the  Civil  Practice  Act,  and  the  jury  had  the 
right,  under  the  207th  section  of  the  Civil  Practice  Act,  to  take  said  tK>ok 
to  their  room,  upon  retiring  for  deliberation. 

Pbactice  —  objection  to  answer  after  verdict.  After  the  verdict  has  been 
returned,  a  party  cannot  complain  for  the  first  time  that  the  denials  in  the 
asAwer  are  insafficient. 

Case  affirmed.  The  case  of  Harden  v.  Wheeloek,  X  Moo.  49,  holding  that 
issues  of  law  are  waive^  after  the  trial  upon  the  facts,  affirmed. 

Appeal  from  Third  Districtj  Lewis  and  Clarke  County, 

The  judgment  was  rendered  by  Wadb,  J.  The  following  sec- 
tions of  the  Civil  Practice  Act  are  referred  to  in  the  opinion : 

^^In  actions  respecting  mining  claims,  proof  shaU  be  admitted 
of  the  customs,  usages  and  regulations  established  and  in  force  in 
the  mining  district  embracing  such  claim;  and  such  customs, 
usages  and  regulations,  when  not  in  conflict  with  the  laws  of  this 
Territory,  shall  govern  the  decision  of  the  action."  Civ.  Pr. 
Act,  §  504. 

"Upon  retiring  for  deliberation,  the  jury  may  take  with 
them  all  papers  (except  depositions),  accounts  or  account  books, 
which  have  been  received  as  evidence  in  the  case."  Oiv.  Pr. 
Act,  §  207. 

Tools  &  Tools,  for  appellant. 

The  denials  in  the  conjunctive  in  the  answer  admit  that  appel- 
lant was- the  owner  and  seized  in  fee  of  the  premises  in  contro- 
versy. 2  Estee's  PI.  657, 781,  and  cases  there  cited ;  3  id.  4'8,  665, 
and  cases  there  cited.  The  statute  provides  that  every  material 
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allegatioD  in  the  complaint,  not  specifically  denied  in  the  answer, 
shall  be  deemed  admitted  on  the  trial.    Civ.  Pr.  Act,  §  65. 

The  answer  does  not  deny  appellant's  right  of  possession,  and 
right  of  possession  is  sufficient  to  maintain  the  action.  No  aban- 
donment or  forfeiture  is  pleaded.  These  defenses  must  be  pleaded 
spedallj  against  a  seizure  in  fee,  when  prior  possession  is  zzt 
denied.    There  is  no  evidence  of  abandonment. 

Was  there  a  forfeiture  under  the  laws  of  the  district  ?  No 
forfeiture  can  be  had,  if  the  laws  do  not  provide  for  it ;  forfeit- 
ures are  odious  in  law  and  never  occur  by  implication.  Jfc  OarrUy 
V.  Byington^  12  Cal.  426;  English  v.  Johnsofiy  17  id.  117;  Belt 
V.  Bed  Bock  T.  dk  M.  Co.,  86  id.  214. 

No  adverse  possession  is  claimed  during  the  time  limited  by 
the  statute,  and  the  statute  of  limitation  is  not  relied  on. 

The  property  once  admitted  to  be  in  appellant  can  only  be  lost 
by  gift  or  sale,  abandonment,  forfeiture  or  adverse  possession. 
Nothing  of  this  nature  is  proved. 

The  new  matter  in  the  answer  does  not  show  adverse  possession. 
2  Esteems  PI.  23,  26,  912,  929,  and  cases  there  cited. 

The  admission  of  the  mining  laws  in  evidence,  for  the  jury  to 
construe,  is  error.  Fairbanks  v.  Woodhouse,  6  Cal.  433 ;  Dutch 
F.  W.  Co.  V.  Mooney,  12  id.  534. 

The  record  shows  the  ground  in  dispute  was  laid  over  May  14, 
1870,  and  respondents  jumped  it  on  the  20th  following.  On  this 
account  they  were  trespassers  and  their  action  could  not  ripen 
into  a  right. 

G.  G.  Sthbs  and  Cullen  &  Comly,  for  respondents. 

Appellant's  objections  to  the  sufficiency  of  the  answer  come  too 
late.  He  went  to  trial  as  if  the  denialB  were  good  and  conducted 
his  side  as  if  every  allegation  of  the  complaint  was  denied. 
Appellant  thereby  made  the  denials  good  and  sufficient.  White 
V.  Spencer,  14  N.  T.  247 ;  WaU  v.  Buffalo  W.  Works,  18  icL 
119 ;  EUon  v.  Markham,  20  Barb.  343 ;  Seely  v.  EngM,  3  Kenu 
542 ;  Daniels  v.  Andes  L  Co,,  ante,  78. 

The  assignment  of  errors  by  appellant  is  wholly  insufficient 
Oriswotd  v.  Boley,  1  Hon.  645. 
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The  grounds  alleged  for  a  new  trials  which  /eqnu^e  aiBdavits^ 
must  be  disregarded.  Thej  are  not  supported  bj  affidarks.  CHr, 
Pr.  Act,  §  234. 

Appellant  failed  to  comply  with  the  mlcB  of  the  district,  and 
the  jury  could  reasonably  find  an  abandonment  therefrom.  JSing 
V.  Edwards,  1  Mon.  235 ;  St.  John  v.  Kidd^  26  Cal.  264. 

Abandonment  need  not  be  pleaded,  but  is  admissible  under  a 
denial  of  title.  BeU  v.  Bed  Rock  T.  <&  M.  6\>.,  86  Cal.  214; 
WiOson  V.  Cleavelcmdj  30  id.  192. 

The  book  containing  the  mining  laws  was  properly  admitted  in 
evidence.  Oiv.  Pr.  Act,  §  604.  This  book  is  the  best  evidence 
of  the  existence  of  the  written  rules. 


Sisvis,  J.  This  was  an  action  to  recover  possession  of  certain 
placer  mining  ground  described  in  the  complaint  as  situate  in 
"  Helena  Hill  District,  Lewis  and  Clarke  county,  Montana  Ter- 
ritory." The  complaint  also  alleged  that  plaintiff  was  the  owner 
thereof,  and  seized  in  fee ;  that  defendants  ousted  him  from  the 
possession  and  wrongfully  and  unlawfully  withheld  the  same. 

The  defendants,  by  answer,  substantially  denied  all  the  allega- 
tions of  the  complaint,  and  averred  that  they  were  possessed  of 
and  the  owners  of  600  feet  of  the  properly  in  question,  describing 
the  same. 

Upon  this  state  of  the  pleadings,  and  without  objection,  the 
parties  proceeded  to  trial  to  a  jury.  After  the  plaintiff  had  rested^ 
the.  defendants,  amongst  other  evidence,  offered  a  book  containing 
the  rules  and  regulations  of  the  miners  in  said  Helena  Hill  min- 
ing  district,  which  the  court  admitted  over  the  objection  and  ex* 
ception  of  plaintiff. 

After  the  defendants  had  rested,  the  court  instructed  the  jury 
precisely  as  requested  by  the  respective  parties,  and  without  ob- 
jection or  exception  by  either;  and  the  jury  rendered  their  ver- 
dict for  the  defendants.  Whereupon  the  plaintiff  moved  for 
judgment  non  ohstcmte  veredicto^  which  the  court  overruled,  with- 
out objection  or  exception. 

The  plaintiff  then  moved  for  a  new  trial  on  the  following 
grounds,  vis. : 
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1.  Irregularity  in  the  proceedings  of  the  court,  by  w]pch  plain 
tiff  was  pre^rented  from  having  a  fair  trial. 

2.  Accident  and  surprise,  which  ordinary  prudence  could  not  . 
guard  against. 

3.  Insufficiency  of  the  evidence  to  justify  the  verdict,  and  that 
the  same  was  against  the  law. 

4c.  Errors  of  law  occurring  at  the  trial  and  excepted  to  by  plain- 
tiflf. 

6.  Error  of  the  court  in  admitting  and  submitting  miners'  rules, 
i*egulations  and  customs  to  the  jury. 

6.  That  the  verdict  is  against  the  law  and  the  evidence. 

So  far  as  respects  the  first  two  errors  assigned,  this  court  cannot 
sonsider,  as  the  same  is  not  supported  by  affidavits,  as  required  by 
the  234th  section  of  the  Code. 

As  to  the  third  and  sixth  errors  assigned,  which  are  of  one  and 
the  same  import,  viz. :  Insufficiency  of  evidence  to  warrant  the 
verdict,  and  that  the  same  is  against  the  law  of  the  case,  we  will 
consider  together. 

The  law  of  the  case  was  substantially  embodied  in  the  instruc- 
tions given  to  the  jury,  which  were  given  in  the  precise  language 
as  requested  by  the  respective  counsel ;  and  while  /do  not  either 
admire  or  practice  this  mode  of  giving  instructions  to  a  jury,  yet, 
as  there  was  no  objection  or  exceptions  taken  to  the  instructions 
as  given,  we  fail  to  see  wherein  the  verdict  was  contrary  to  the 
law  of  the  case. 

As  to  the  insufficiency  of  the  evidence  to  support  the  verdict, 
upon  an  examination  thereof,  as  presented  by  the  record,  we  find 
the  same  did,  without  objection  thereto,  at  least  tend  to  show  that 
the  ground  in  controversy  was  a  part  and  parcel  of  the  public  do- 
main ;  that  it  was  situate  within  a  regularly  organized  mineral 
district ;  that  the  tenures  and  possession  of  mining  claims  therein 
were  subject  to  the  then  existing  rules  and  regulations  of  that 
district ;:  that  the  ground  in  controversy  was  vacant  in  1869  and 
1870 ;  that  plaintiff  had  not  complied  with  the  rules  of  the  dis- 
trict, which  was  thereby  an  abandonment  of  any  right  he  might 
have  had  thereto ;  that  defendants,  finding  the  same  so  vacant  and 
abandoned,  located  the  same  and  thereafter  complied  with  tlie 
rules  of  said  district,  whereby  to  entitle  them  to  the  sole  and  ex- 
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clcBive  possession  of  the  same ;  and  f urther^  that  although  the 
plaintiff  oould  not,  in  die  fall  of  1869,  procure  water  wherewith 
to  work  and  represent  the  same,  yet  in  the  spring  of  1870  he 
could,  as  defendants  and  others  did,  procure  such  water.  With 
such  proof  tending  to  controvert  the  plaintifPs  claim,  and  es- 
tablish the  defendants',  this  court  cannot  here  say  that  the  ver- 
diet  was  contrary  to  the  evidetice,  of  which  the  jury  alone  were 
the  judges  of  its  weight  and  credibility.  It  must  be  dear  that 
the  jury  has  erred  before  a  new  trial  will  be  granted,  on  the  ground 
that  the  verdict  is  against  the  weight  of  the  evidence  or  unsup- 
ported by  it.  And  if  this  is  the  rule,  as  it  undoubtedly  is,  even 
in  the  court  where  the  cause  is  tried,  and  before  whom  the  wit- 
nesses appear  and  testify,  afortioriy  ought  it  to  be  the  rule,  when 
another  court  decides  the  motion  for  a  new  trial,  with  no  other 
knowledge  of  the  facts  than  is  derived  through  the  imperfect 
medium  of  a  written  statement. 

As  to  the  fourdi  and  fifth  errors  assigned,  they,  too,  are  of  one 
and  the  same  import,  viz.,  the  error  of  the  court  admitting  the 
book  of  miners'  rules  and  regulations  as  evidence,  and  submitting 
and  permitting  them  to  be  taken  and  considered  by  the  jury  in 
their  room. 

The  admission  of  the  miners'  book  of  rules  and  regulations  of 
the  miners  in  that  district,  we  think,  under  section  504  of  the 
Oivil  Practice  Act,  was  competent,  and  when  so  admitted  it  was 
proper  for  the  jury  to  take  the  same  with  them  to  their  jury  room, 
as  provided  by  section  207  of  the  Practice  Act. 

The  plaintiff's  counsel,  however,  with  much  force  and  the  sup- 
port of  numerous  authorities,  insist  that  the  answer  of  the  defend- 
ants is  insufficient  to  form  an  issue  or  to  support  the  verdict. 

The  answer,  it  is  true,  is  not  as  specific  and  void  of  negative 
pregnantB  as  good  pleading  might  require ;  yet,  as  no  advantage 
was  taken  of  it,  either  before  or  upon  the  trial,  we  think  the  objec- 
tion comes  too  late  after  verdict ;  and  the  authorities  cited  by  the 
defendants'  coun^el^  as  well  as  the  holdings  of  this  court  In  the 
case  of  DcmieU  v.  The  Andes  Ins.  Co,^  aiite^  78,  fully  sustain  this 
view,  especially  so,  as  there  is  at  least  one  material  issue  joined 
with  the  answer,  viz.,  that  of  adverse  possession,  which,  although 
perhaps  insufficient  in  and  of  itself  to  form  an  issue,  yet,  whm 
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sapported  by  eTidence  anobjected  to,  tending  to  establish  such 
possession,  cannot  be  disturbed  after  verdict.  And  this  court,  in 
Jfarden  v.  Wkeelocky  1  Hon.  49,  has  held  that  all  issues  of  law 
are  waived  after  trial  upon  the  facts. 

AVe  are,  therefore,  of  the  opinion  that  there  is  no  such  errar 
appearing  upon  the  record  in  this  case  as  to  warrant  a  reversal  of 
the  judgment,  and  the  same  is  affirmed,  with  costs. 

'  Judgment  affinaed. 


Wklls,  appellant,  v.  Clabksok,  respondent. 

Plbading  —  complaint  in  aetum  to  %ei-cf  judgfMmtB — UMlit^  of  amgnu 
ufith  notice.  The  complaint  In  this  cam  aUeges  that  C.  obtained  jadgmeat 
against  W.  in  Jaly,  18S8.  for  $5,000  for  personal  injarifM:  that  W.  obt^ned 
jadgment  upon  a  promissory  note  against  C.  in  October,  18S8,  for  $2,678i 
which  is  unpaid ;  that  W.  paid  C.  one-half  of  his  judgment  in  November, 
1868 ;  that  G.,  in  pajrment  of  a  pre-existing  debt,  assigned  to  M.,  in  Julf, 
1868,  one-half  of  his  judgment  against  W.,  which  is  unpaid ;  that  M.  hftd 
full  notice  at  the  time  of  the  demand  of  W.  against  C,  which  had  been 
owned  by  W.  since  December  2,  1867 ;  that  C,  during  these  times,  wu 
and  is  insolvent,  and  that  the  sheriff  has  executions  upon  the  judgments  in 
favor  of  H.  against  W.  and  W.  against  C.  W.  prays  that  his  judgment 
may  be  set  off  against  the  judgment  entered  for  C.  M.  demurred.  HM^ 
that  the  complaint  states  facts  sufficient  to  constitute  a  caui^e  of  aotion. 
EMt  also,  that  W.  has  the  right  to  set  off  his  judgment  against  tbat 
assigned  to  M.  HM,  also,  that  M.  is  not  a  bona  fide  purchaser  of  the 
Judgment  against  W.,  and  holds  the  same  subject  to  the  right  of  setotf 
by  W. 

Ajppeal  from  Third  District^  Lewis  a/nd  Clarke  Oounijf. 
The  demurrer  was  sustained  by  Wade,  J. 

W.  F.  Sahdebs  and  E.  W.  Tools,  for  appeUants. 

Ohumabbbo  &  Chadwiok,  for  respondents. 
No  briefisi  on  file. 
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KwowLES,  J.  The  issue  in  this  case  is  presented  on  complaint 
and  demurrer.  The  material  facts  set  forth  in  the  complaint  are, 
that  on  the  10th  day  of  July,  A.  D.  1868,  Clarkson  obtained  a 
judgment  against  the  plaintiff  for  the  sum  of  $5,000  damages,  and 
$524.17  costs,  in  an  action  for  damages  for  injuries  received 
through  the  negh'gence  of  the  plaintiff,  while  engaged  as  a  com- 
mon carrier  of  passengers ;  that  on  the  2d  day  of  December,  A. 
D.  1867,  the  plaintiff  herein  had  a  just  demand  against  the  said 
John  M.  Clarkson,  one  of  the  defendants,  for  the  sum  of  $2,673.38, 
due  on  a  promissory  note,  and  that  on  the  same  date  the  plaintiff 
instituted  suit  on  said  demand,  and  on  the  26th  day  of  October, 
following,  recovered  judgment  for  the  full  amount  of  his  claim^ 
together  with  $20  costs,  and  that  said  judgment  remains  in  full 
force  at  this  date  and  is  unpaid ;  that  on  the  19th  day  of  No- 
vember, 1868,  this  plaintiff  paid  the  said  Clarkson  on  his  judgment 
$2,500,  leaving  the  balance  of  said  judgment  unpaid;  that  on 
the  10th  day  of  July,  1868,  Clarkson,  in  payment  of  a  pre-existing 
indebtedness  to  one  McGregor,  assigned  to  him  the  unpaid  bal- 
ance of  said  judgment  against  this  plaintiff ;  that  at  the  time  of 
this  assignment,  McGregor  had  full  notice  of  the  demand  of  plain- 
tiff, and  that  at  the  time  Clarkson  was  insolvent,  and  still  remains 
insolvent;  that  McGregor,  for  his  benefit,  has  caused  execution  to  - 
be  issued  against  the  said  plaintiff  on  the  said  judgment  against  it, 
and  that  plaintiff  had  caused  execution  to  issue  on  its  judgment 
against  Clarkson,  and  that  both  judgments  are  in  the  hands  of 
the  sheriff  of  Lewis  and  Clarke  county.  Plaintiff  asks  in  this  • 
action  that  its  judgment  may  be  set  off  against  Clarkson's  judg- 
ment. The  facts  set  forth  in  the  complaint  are  admitted  by  the 
demurrer.  The  court  below  sustained  the  demurrer.  It  was  to 
the  effect  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  ruling  of  the  court  upon  this  de- 
murrer is  assigned  as  error.  The  question  is  then  presented  to  us, 
did  the  complaint  state  ^ts  sufficient  to  constitute  a  cause  of 
action  ?  The  action  in  which  Clarkson  obtained  his  judgment 
was  for  unliquidated  damages.  In  that  case  the  plaintiff  had  no 
power  to  set  up  its  claim  as  a  defense.  A  set-off  can  be  set  up 
only  when  both  demands  are  choses  in  action. 

As  soon  as  Clarkson  obtained  his  judgment,  it  then  became  a 
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diose  in  action,  and  the  mle  undoubtedly  is  in  an  action  in  equity,, 
that  as  Clarkson  was  insolvent  the  plaintiff  had  a  right  to  have 
his  demand  set  off  against  Clarkson's  judgment.  This  has  been 
termed  a  natural  equity.  See  Waterman  on  Setoff,  440-464 ; 
Bobbs  V.  Duf,  23  Oal.  596 ;  Burst  v.  SAeetSy  14  Iowa,  322 ;  Iseti 
T.  Lucasy  17  id.  504.  McGregor,  however,  became  an  assignee 
of  the  unpaid  balance  of  this  judgment  of  Clarkson,  and  this 
presents  to  us  the  question,  could  he  take  this  judgment  freed 
from  this  right  of  the  plaintiff,  to  have  his  claim  set  off  against 
the  same.  It  appears  in  the  complaint  that  McGregor  had  notice 
of  the  claim  of  plaintiff  before  he  took  an  assignment  of  the  judg- 
ment from  Clarkson.  McGregor  cannot  then  claim  to  be  a  bona 
fide  purchaser  of  this  judgment.  He  had  notice  of  this  natural 
equity  of  the  plaintiff  before  his  rights  accrued.  This  equity  was 
an  actual  and  subsisting  one  at  the  time.  Under  such  circom* 
stances  a  purchaser  of  properly  cannot  come  into  court  and  say 
I  purchased  it,  under  the  belief  that  the  vendor  had  a  complete 
title  thereto.  Or  take  the  case  of  this  judgment.  The  assignee 
cannot  say,  I  took  it  under  the  belief  that  the  assignor  had  a  full 
right  to  all  the  money  it  called  for.  He  knew  of  this  equity 
which  said  that  the  assignor  was  entitled  to  only  the  balance  due 
him  after  satisfying  the  claim  of  the  plaintiff.  An  assignee  of  a 
judgment,  with  notice  of  an  outstanding  equitable  set-off,  is  not 
a  iona  fide  purchaser  thereof.  See  Hobhs  v.  Duffj  23  Cal.  596 ; 
Huret  V.  Sheets^  14  Iowa,  325, 

But  whether  or  not  McGregor  had  any  notice  of  this  equity  of 
plaintiff,  as  it  was  a  subsisting  equity  at  the  time  of  the  assign- 
ment, still  he  purchased  it  subject  to  this  equity.  An  assignee 
cannot  be  put  in  any  different  condition  from  that  of  his  assignor, 
unless  some  fraud  has  been  practiced  upon  him,  or  some  bad  faith 
exhibited.  Although,  under  our  statutes,  an  assignee  maysne 
and  prosecute  actions  in  his  own  name,  that  does  not  place  him 
in  any  different  position  otherwise  than  an  assignee  before  this 
statute.  An  assignee  of  a  daim,  since  assignments  have  been  at 
lowed  by  law,  has  always  taken  his  assignment  subject  to  any 
rights  of  setK)ff  the  person  owing  the  demand  poss^sed  at  the 
time  of ^  the  assignment.  In  equity,  this  rule  always  prevailed 
whether  the  right  of  set-off  was  a  legal  or  equitable  right    Bush 
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T.  Zathrop,  22  N.  Y.  535.    This  case  is  a  well-considered  one,  and 
fully  sustains  the  above  doctrine. 

The  statutes  of  this  Territoiy  provide  that  the  assignment  of  a 
thing  in  action  shall  be  without  prejudice  to  any  set-off  or  other 
defense  at  the  time  of  or  bedsore  notice  of  the  assignment.  See 
Laws  of  Montana  Territory  for  1871-2,  p.  28,  §  5.  A  judg- 
ment has  been  classed  as  a  thing  in  action.  Burtis  v.  Cook^  16 
Iowa,  194 ;  laett  v.  Lucas ^  above  cited.  There  might  be  some 
•doubt  as  to  whether  this  statute  referred  to  any  thing  more  than 
a  right  to  set 'up  a  set-off  or  counter-claim  upon  an  action  on 
Sk  chose  in  action.  But  in  the  case  of  Iluhha  v.  Duff^  23  Cal.  626, 
the  court  notices  this  statute  as  sustaining  the  view  that  a  similar 
statute  applies  in  an  action  of  this  nature. 

It  may  be  observed,  however,  that  equity  follows  the  law,  and 
that  this  statute  defines  the  legal  status  of  the  assignee.    '  '  ' 

In  this  case  there  was  an  equitable  right  of  set-off  which  could 
be  made  available  in  a  court  of  equity  only,  owing  to  the  nature 
of  the  action  of  Clarkson  against  plaintiff,  and  we  think  the  relief 
the  plaintiff  asks  in  this  action  was  proper,  and  should  have  been 
granted. 

For  these  reasons  we  hold  that  there  was  error  in  the  ruling  of 
the  court  below. 

There  is  nothing  in  the  case  of  McGregor  v.  WeUs^  1  Mon. 
142,  that  asserts  any  doctrine  contrary  to  that  expressed  here. 
The  cases  we  examined,  that  were  cited  by  the  respondent,  were 
not  in  point.  Most  of  them  were  cases  where  the  question  was 
presented  on  motion  to  set  off  one  judgment  against  another. 

Judgment  of  the  court  below  is  reversed,  and  the  cause  1*0- 
manded. 

Judgment  reversed. 
Vol.  II.— 80. 
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United  States,  appellant,  v.  Oabb,  respondent 

InxAH  coinnRY—-tranaporiaiion  of  Ujuor.  (Xtlieiui  of  the  United  Smm 
and  those  who  hare  deolared  their  intention  to  hecome  aach,  hare  the 
right  to  cany  epirituoas  liqaon  throngh  the  Indian  oonntry  for  the  par 
poae  of  la wf  ally  selling  the  same  in  other  plaoes. 

Appeal  frofn  Second  District^  Deer  Lodge  Oouniy. 
The  action  was  tried  before  E^nowlbs,  J. 

M.  0.  Page,  IT.  S.  Attorney,  for  appellant. 

Shobeb  &  LowBT,  for  respondent 

Sebyis,  J.  This  was  a  proceeding  instituted  by  the  United 
States  district  attorney,  upon  a  libel  of  information,  under  the 
■ets  of  congress  relating  thereto. 
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The  inf onnation  allied,  in  substance :  That,  on  or  aboat  the 
24th  day  of  December,  1878,  near  the  Blackfoot  Indian  Agency, 
in  Deer  Lodge  connty,  Montana  Territory,  and  in  the  Indian 
country,  the  United  States  marshal  for  the  Territory  seized  ten 
gallons  of  whisky,  two  horses,  and  other  property,  in  the  posses- 
sion of  the  respondent ;  and  tliat  the  respondent  was  then  unlaw* 
fully  introducing  said  whisky  into  said  Indian  country. 

The  answer  of  the  respondent  denied  the  unlawful  introduction 
by  him  of  said  whisky  into  said  Indian  country,  and  averred  that* 
at  the  time  of  said  seizure,  he  was  on  his  way  through  the  Terri- 
tory of  Montana  to  Whoop-up  in  the  British  possessions ;  and  tliat 
he  was  not  seeking  to  dispose  of,  or  introduce  said  whisky  into 
any  Indian  country  within  the  jarisdiction  of  the  United  States. 

Upon  this  issue,  the  case  was  tried  by  a  jury,  that  found  for 
the  respondent. 

The  district  attorney  moved  for  a  new  trial,  and  assigned  as 
grounds  therefor : 

1.  Error  of  law  occurring  at  the  trial. 

2.  That  the  verdict  was  against  law. 

3.  That  the  instructions  of  the  court  were  erroneous,  and  cal- 
culated to  mislead  the  jury. 

The  court  overruled  the  motion,  and  rendered  judgment  upon 
the  verdict.  From  this  action,  an  appeal  has  been  taken  to  this 
court. 

The  record  fails  to  set  out  any  evidence  that  may  have  been 
introduced  on  the  trial  of  the  case,  and  we  are  unable  to  ascertain 
wherein  there  was  error  in  the  proceedings  of  the  court  below* 
But,  assuming  that  sucli  evidence  was  given  as  to  call  for  the 
instructions,  which  were  read  to  the  jury,  we  cannot  see  wherein 
the  court  erred  in  instructing  the  jury. 

The  manifest  object  and  intent  of  the  law,  under  which  this 
proceeding  was  hdd,  is  shown  by  its  title,  which  is  as  follows : 
"  To  regulate  trade  and  intercourse  with  the  Indian  tribes,  and  to 
preserve  peace  on  the  f rontiers.'*  It  was  not  intended  by  this  act 
to  prohibit  the  exploration  or  settlement  of  the  public  domain  by 
persons,  who  were  citizens  of  the  TTnited  States,  or  had  declared 
their  intention  to  become  such,  and  might  desire  to  carry  with 
them  spirituous  liquors  for  legitimate  and  lawful  purposes.    This 
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would  be  the  case,  if  the  position  taken  by  the  diBtriet  attorney  ia 
correct.  If,  then,  such  a  person  passes  through  the  Indian  coun- 
try with  spirituous  liquors  in  his  possession,  without  any  intent  to 
dispose  of  the  same  therein  contrary  to  law,  neither  the  liquors, 
nor  any  other  species  of  property  accompanying  the  same,  are 
liable  to  seizure  or  forfeiture.  Therefore,  the  judgment  is 
affirmed. 

JvdgmerU  affirmed. 


Teekitory,  respondent,  v,  Fallis,  appellant. 

Appeals  in  criminal  causes.  The  appellant  was  indicted  at  the  November 
tenn,  1873,  and  tried  and  convicted  at  the  June  term,  1873 ;  a  bill  of  excep- 
tions was  signed,  but  no  uotioe  of  appeal  was  ever  given ;  upon  applica- 
tion, the  judge  refused  to  correct  tlie  bill  in  vacation  and  within  six  moathi 
after  the  rendition  of  the  judgment;  the  bill  was  corrected  at  the  follow- 
ing term,  more  than  six  months  after  the  judgment  had  l>een  rendered. 
HMt  that  this  court  did  not  have  jurisdic  ion  of  the  case. 

Appeal  from  Second  District j  Missoula  County, 
The  action  was  tried  before  BInowles,  J, 

W.  J,  Stephens,  for  appellant. 

J.  0.  Robinson,  District  Attorney,  Second  District,  for  re- 
spondent. 

Sebvis,  J.  The  appellant,  by  counsel,  files  his  petition  to  this 
court  for  leave  to  file  a  transcript  upon  appeal  from  the  district 
court  of  Missoula  county,  in  this  cause.  L^pon  an  examination 
of  the  record  in  the  action,  it  appears  that,  at  the  Noyember 
term  of  said  district  court,  1872,  the  appellant  was  indicted  for 
the  crime  of  murder ;  that  at  the  June  term  of  said  ooni-t,  1873, 
he  was  convicted  of  the  crime  of  manslaughter  and  sentenced  to 
the  Territorial  prison  for  the  period  of  six  yean ;  that  a  bill  of 
exceptions  was  taken  and  signed   upon  the   rulijQgB  upon  the 
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indictment  and  the  trial ;  that  no  notice  of  appeal  was  ever  given, 
as  required  by  law ;  that,  subaequent  to  the  trial,  after  the  term 
had  expired,  and  witldn  the  time  by  which  an  appeal  might  have 
been  perfected,  the  aj^ellant,  by  conned,  applied  to  the  judge 
who  held  said  court,  at  chambers,  to  amend  and  correct  said  bill 
of  exceptions ;  that  he  refused  so  to  do  at  chambers ;  and  that,  at 
the  next  term  of  said  court,  after  the  expiration  of  six  months 
from  the  time  of  eaid  tri^l,  said  court  did  correct  and  ameod  said 
bill  of  exceptions  as  requested. 

Upon  tliis  state  of  facts,  we  are  asked  to  take  jurisdiction  and 
hear  this  case  as  upon  an  appeal,  which  has  been  duly  peirfected. 

Appeals  in  criminal  actions  may  be  taken  by  filing  a  notice  oi 
an  intention  to  appeal  within  six  months  from  the  rendition  of 
the  judgment,  and  filing  a  transcript  in  this  court  within  thirty 
days  thereafter.  Ood.  Sts.  ddr»,  §§  396,  897.  A  compliance 
\vith  this  statute  alone  gires  this  court  juiisdiotian.  The  appelr 
lant  has  not  complied  with  this  statute,  and  his  applieatien  must 
be  denied. 

If  the  appellant  had  given  his  notice  of  appeal  and  filed  hie 
transcript  as  provided  by  law,  and  afterward  corrected  the  record 
in  the  court  below  mmc  pro  tunc^  we  might  have  heard  the  case 
upon  the  appeal  as  in  other  cases. 


TJinTED  Statks,  appellant,  v.  MoElbot,  respondent. 

APPKALS  IK  UirtTU)  9rATR8  OOtTim.  TIm  ftppeUAte  Jarisdlotloii  of  th« 
courtB  ol  the  United  States  ii  regulated  bgr  the  m^  of  oongreM, 

Same — lawa  of  Territorp.  The  Civil  Practice  Act,  which  prescribes  the  mode 
of  appealing  to  this  court,  is  not  applicable  to  cases  arising  under  the 
constitution  and  laws  of  the  United  States. 

Appeal'  from  Seoond^  .District;  I/eer  Zodge  Ootmfy. 

Clagbtit  &  Dixon  and  SfltARP  &  Napton,  for  the  motion  tc 
dismiss  the  appeal. 

M.  C.  Paob,  tiriited  States  Attorney,  contra. 
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Skbyis,  J.  At  the  April  term,  L873,  of  the  seoond  jadidal 
district  court,  sitting  to  try  and  determine  causeB  arising  ander 
the  conBtftntion  and  laws  of  the  United  States^  the  respondent 
was  indicted  for  the  crime  of  embezzling  monej,  the  property  of 
the  United  States.  At  the  following  September  term  of  said 
court,  the  court,  upon  motion,  quashed  said  indictment.  From 
this  ruling  the  district  attorney  .gave  notice  of  an  appeal  to  this 
conrt,  and  procured  and  filed  in  this  couijt,  as  such  appeal,  a  trans- 
cript of  the  proceedings  in  the  court  bdow. 

The  respondent  files  his  motion  to  dismiss  this  appeal  upon  the 
following  grounds : 

1.  That  no  appeal  lies  upon  the  part  of  the  United  States. 

2.  That  the  transcript  was  not  filed  within  thirty  days  after  the 
appeal  was  taken. 

The  question  presented  by  this  motion  is  one  of  practice — as 
to  whether  the  practice  in  the  United  States  courts  or  the  Terri- 
torial practice,  shall  prevail.  The  mode  of  removing  causes  from 
an  inferior  court  to  a  superior  court  within  this  Territory,  is  pro- 
vided  in  the  ninth  section  of  the  Organic  Act  After  providing 
for  the  jurisdiction  and  removal  of  causes  arising  under  the  Te^ 
ritoriai  laws,  it  is  further  enacted :  ^^  And  each  of  the  said  difr 
trict  courts  shall  have  and  exercise  the  same  jurisdiction,  in  aU 
-cases  arising  under  the  constitution  and  laws  of  the  United  States, 
sa  is  vested  in  the  district  and  circuit  courts  of  the  United  States; 
^  *  *  and  writs  of  error  and  appeal  in  all  such  cases  shall 
be  made  to  the  supreme  court  of  said  Territory  the  same  as  in 
•other  cases^" 

If  a  fair  and  reasonable  construction  of.  this  section  of  the 
Organic  Act  did  not  of  itself  determine  the  question,  we  need 
but  look  to  a  few  general  principles  to  correctly  solve  it 

Appellate  jurisdiction  in  national  courts  is  exercised  by  write 
of  error  or  appeal,  the  former  to  review  judgments  at  law,  the 
latter  to  review  a  decree  in  equity.  It  is  acquired  from  the  sov- 
ereign poww  of  the  United  States.  Exclusive  jurisdiction  is  the 
attendant  upon  exclusive  legislation,  and  it  is  by  virtue  of  such 
legislation  that  the  case  at  bar  had  its  inception,  and  that,  too,  by 
sovereign  legislation,  which  carries  with  it,  in  its  administration, 
the  general  practice  of  the  courts  of  the  United  States  when  «d 
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ministpring  the  laws  of  the  same.  The  mode,  and  the  only  l^;al 
mod^  for  the  removal  of  caosee  from  aa  inferior  national  court 
to  a  superior  is  regulated  by  acts  of  congress,  and  does  not  depend 
upon  the  laws  of  a  State  or  Territory.  Hudgims  v.  Kemp^  18 
How.  680 ;  Kdmi  v.  Fareythj  21  id.  86, 

The  appeal  in  this  case  was  perfected  (if  it  could  be)  Septembei 
27,  1873,  by  fiUng  a  notice,  as  required  by  the  Territorial  laws. 
The  transcript  in  this  case  was  filed  January  7, 1874,  more  than 
thirty  days  intervening.  Under  the  Territorial  practice  a  motion 
to  dismiss  the  appeal  might  be  well  taken.  But  we  are  of  the 
opinion  that  the  Territorial  practice  does  not  prevail  in  cases 
iudsing  under  the  constitution  and  laws  of  the  United  States,  and 
that  the  case  at  bar  is  not  before  this  court  as  required  by  law. 

The  motion  to  dismiss  the  appeal  is,  therefore,  granted; 

AjopecU  dimUssed, 

Wadb,  0.  J.,  concurred. 

Kkowlss,  J.,  dissenting.  I  dissent  from  the  opinion  of  the 
•court,  upon  the  point  that  the  appeal  was  not  properly  taken.  I 
hold  that  appeals  should  be  taken  in  United  States  causes  the 
aame  as  in  Territorial  causes. 


Unttsd  States,  respondent,  v.  Saobamsnto,  appellant. 

Cbdcihal  law  —  right  of  aeetued  to  be  confronted  with  foitne$8e$,  A  ptkitj, 
wlio  has  b«eD  iDdieted  for  the  commiafiion  of  a  mifldemeanor,  waives  hbi 
ooiiBtitational  right "  to  be  confronted  with  the  witnesseB  against  him/'  by 
admitting  that  witneBses,  if  present,  woald  testify  to  certain  facts  stated  in 
the  affidavit  of  the  district  attomej  for  a  continuance^  and  thereby  pre- 
venting a  postponement  of  the  trial. 

Btidbncb — admiition  of  ajfldanU  for  a  eofUinuanee.  Upon  the  trial  of  the 
appellant  nnder  an  indictment  charging  him  with  selling,  unlawfully, 
spirituous  liquor  to  an  Indian  in  the  Indian  country,  the  affidavit  of  the 
district  attorney,  in  support  of  his  motion  for  a  continuance,  set  forth  that 

'  he  could  not  proceed  to  a  trial  without  the  testimony  of  absent  witnesses 
who  would  testify  that  they  saw  the  appellant  so  sell  said  liquor.  The 
appellant,  in  open  court,  then  oflbred  to  admit  that  the  witnesses,  if  present. 
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would  testify  to  the  facta  Btatedin  the  affloUivit,  and  the  motion  ira» 
denied.  SM,  that  the  affidarit  was  admiaaible  aa  evidence  against  the 
appellant  apon  the  trial. 

Appeal  from  Third  DUtriat^  Lewis  <md  Qlarhe  CcwUy. 
The  action  was  tried  before  WadS|  J. 

Shobes  &  LowBT,  for  appellant 

M.  C.  Page,  United  States  Attorney,  for  respondent 

Sebyis,  J.  At  the  November  term  of  the  district  court,  A. 
D.  1874,  sitting  as  a  conrt  for  the  trial  of  causes  arising  nnder  the 
constitution  and  laws  of  the^  United  States,  the  appellant  was 
indicted  for  a  violation  of  an  act  of  the  congress  of  the  ITnited 
States,  passed  March  15, 1864,  amending  an  act  regulating  trade 
and  intercourse  with  the  Indians,  passed  June  30, 1834,  wherebj 
it  is  provided  that,  if  any  person  shall  sell,  exchange,  give,  barter 
or  dispose  of  any  spirituous  liquors  or  wine  to  any  Indian,  under 
the  charge  of  any  Indian  agent  appointed  by  the  United  States,, 
or  shall  introduce  or  attempt  to  introduce  any  spirituous  liquors- 
or  wine  into  the  Indian  country,  such  person,  on  conviction 
thereof,  etc.,  shall  be  imprisoned,  etc     13  U.  S.  Stats.  29. 

The  inilictment  charges,  in  substance,  that,  on  the  32d  day  of 
September,  1874,  the  appellant  did  unlawfully  dispose  of  one  gill 
of  spirituoiis  liquors,  to  wit,  whisky,  to  one  John  Doe,  an:  Indian,, 
whose  real  name  was  unknown  to  the  grand  jury ;  said  Indiai^ 
being  then  under  the  charge  of  the  Indian  agent  for  the  Black* 
feet  and  other  neighboring  tribes  of  Indiana  within  the  Territory 
of  Montana. 

To  this  indictment  the  appellant,  upon  being  arraigned,  pleaded 
not  guilty,  and  demanded  an  immediate  trial.  The  United  States 
attorney  then  moved  the  court,  upon  affidavit,  for  a  continuance 
of  the  trial  until  the  next  succeeding  term  of  the  court.  The 
affidavit  8et  forth :  That  one  Strangle  Wolf  and  one  Mary  Kite 
were  material,  witnesses  for  the  prosec9tion,  and  without  theii 
testimony  he  could  not  safely  proceed  to  trial ;  that  he  expected 
to  prove  by  said  witnesses  all  the  facts  charged  in  the  indictment ; 
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dutt  said  witneseeB  were  present  and  saw  the  appellant  dispose  of 
said  spirituons  liquors  to  said  John  Doe^  as  alleged  in  said  indict- 
ment ;  and  averred  hia  inability  to  procure  said  witnesses  at  said- 
term,  assigning  a  good  cause  therefor. 

The  defendants'  attorney,  in  open  court,  then  offered  to  admit 
that  the  witnesses  named  in  said  affidavit  would,  if  present  in 
court,  testify  to  the  facts  set  forth  in  said  affidavit,  whereupon  the 
court  refused  to  continue  the  case,  and  a  jury  was  duly  impan- 
eled to  try  the  cause. 

Upon  the  trial  the  prosecution  offered  to  read  in  evidence,  to- 
the  jury,  the  said  affidavit  for  a  contimianee,  to  whidi  the  appel- 
lant, by  his  counsel,  objected.  The  objection  was  overruled  by 
the  court,  and  said  affidavit  was  read  to  the  jury,  and  appellant 
then  excepted.  This  is  all  the  evidence  which  is  set  out  in  the 
record.  The  appellant  was  convicted  and  sentenced  to  the  peni- 
tentiary.     ' 

After  the  judgment  and  sentence  by  the  court,  the  appellant, 
by  his  counsel,  moved  the  court  for  a  new  trial,  assigning  as  the- 
grounds  therefor  the  ruling  of  the  court  in  permitting  the  intro- 
duction, to  the  juiy,  of  said  affidavit  for  a  continuance.  The 
court  overruled  the  motion,  and  the  appellant  excepted.  Upon 
this  record  and  state  of  facts,  the  appeUant  asks  this  court  to  re- 
verse said  judgment  and  sentence.  The  introduction  of  said  affi- 
davit to  the  jury  is  the  error  which  is  assigned. 

This  raises  the  question,  whether  a  defendant,  indicted  for  a. 
misdemeanor,  which  is  the  case  at  bar,  can  waive  the  right  guar- 
anteed by  the  sixth  article  of  the  amendment  to  the  constitution, 
which  provides  that  a  defendant,  in  all  criminal  prosecutions, 
shall  enjoy  the  right  ^^  to  be  confronted  with  the  witnesses  against 
him.'^  Upon  an  examination  of  the  authoritiee  we  have  no  doubt 
that  such  waiver  can  be  made.  In  the  early  days  of  the  common 
law,  when  a  person  indicted  for  crime  was  not  allowed  to  appear 
and  be  defended  by  counsel,  and  where  the  court  alone  was  his» 
legal  adviser,  it  would  seem  that  he  could  waive  no  legal  right. 
But  this  has  long  since  ceased  to  be  the  law  in  England,  and  waa 
never  recognized  as  the  law  in  this  country ;  certainly  not  since 
the  adoption  of  the  amendment  to  the  constitution,  above  cited- 
i  Bishop's  Crim.  Proc.  428,  and  cases  there  cited. 
Vol.  II.  —  81. 
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The  counsel  for  the  appellant  insiBts  that  his  admiadon,  relative 
to  the  affidavit  for  a  contmuanee,  extended  only  to  the  belief  of 
the  affiant  that  the  absent  witnesses  would  testify  as  therein  set 
forth.  This  seems  to  be  more  of  a  technical  than  a  real  or  legal 
objection.  The  admission  was  that  the  witnesses  named  in  the 
affidavit,  if  present,  would  testify  to  the  facts  as  stated  in  the  affi- 
davit, which,  if  uncontBoverted,  would  have  warranted  a  convio- 
tion.  This  must  have  been  the  admission  according  to  the  unde^ 
standing  of  the  court  and  counsel,  or  the  court  would  have  ente^ 
tained  the  motion  and  continued  the  case.  Therefore  the  admis- 
sion was  a  waiver,  by  the  appellant,  of  his  constitutional  right  to 
be  confronted  by  the  witnesses  against  him. 

Jtidgment  affirmed. 


Chuxasxbo  v.  Potts. 

JfAifDAicra  I88X7BD  BT  COMMON-LAW  COURTS. '  The  power  to  issue  the  ';;rrit  of 
mandate  is  a  branch  of  the  common  law,  and  any  coart»on  which  oommoo- 
law  jurisdiction  has  been  conferred,  is  authorised  to  issue  the  writ. 

^UBIBDIQTION  OP  COURTS  REGULATED  BT  LEGISLATURE.      The  ninth  section  of 

the  Organic  Act,  approved  May  26^  1864,  confers  upon  the  legislatiTs 
asAembly  the  power  to  define  the  jurisdiction  of  the  courts  of  the  Terri- 
tory, Bubject  to  the  limitations  specified  therein. 

Jurisdiction  in  mandamus.  The  grant  of  common-law  jurisdiction,  by  said 
Organic  Act,  upon  the  supreme  court  carries  with  it  jurisdiction  in  manda> 
mua,  whicli  cannot  be  taken  away  by  the  legislative  assembly. 

.  JURiHDK  TioN  OF  COURTS.  Said  Organic  Act  confers  upon  the  district  and 
Bupreiue  courts  appellate  and  original  jurisdiction. 

Jury  in  tommon-law  courts.  Courts  which  have  common-law  jurisdictioii 
can  i  111  panel  a  jury  and  receive  a  verdict,  in  the  absence  of  a  statute 
providing  for  the  same. 

PsTitiON  KUH  for  MANDAMUS.  Any  citizeu  of  the  Territory  may  be  the  relator 
in  Mu  application  for  a  writ  of  mandate,  when  the  subject-matter  relates 
to  tlitt  validity  of  an  election. 

Duty  ok  'I'kkkitorial  CANVAdsSRS.  Under  the  laws  of  the  Territoxy,  the 
govf^rnor.  necretary  and  marshal  of  Montana  must  act  together  in  can- 
vHHMiug  the  votes  upon  *'Ad  act  to  change  the  seat  of  government  of  the 
'IVrritfiry  of  Moptaua."  "  known  as  the  Capital  Law/'  approved  Febraaiy 
1       IKTJ 
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KO  DEMAND  FOR  FBRVOBHAHCB  OF  PUBLIC  DTTTT.     The    Writ  of  mADiate   CEO 

be  issued  ag^ainst  FedenJ  officers,  tUat  have  lailed  to  perfonn  a  dat^  of  a 
pablic  nature,  imposed  upon  them  by  the  legislative  assembly,  when  no 
demand  for  the  performance  thereof  has  been  made. 

.Makoamub  IB8USD  TO  THX  GOVERNOR.  This  court  can  compel  the  governor 
of  the  Territory,  by  its  writ  of  mandate,  to  perform  the  ministerial  act  of 
canTassing  the  vote  upon  said  Capital  Law. 

:l>cmB8  OF  FbdbbaIi  offxobbs..  The  legislative  assemblj  can  require  the 
Federal  officers  of  the  Territory  to  perform  duties,  which  ar^  not  enumer- 
ated in  said  Organic  Act. 

:Pleadino  about  legal  rbmedt.  The  application  for  a  writ  of  mandate 
need  not  allege  that  the  petitioner  has  no  plain,  speedy  and  adequate 
remedy  at  law. 

-Jurisdiction  of  kandamub.  The  legislative  assembly  of  the  Territory  has 
conferred  rightfully  upon  the  supreme  court,  original  jurisdiction  to  issue 
the  writ  of  mandate. 

iSLBCTOR  *wso  IS  '*  BENSPiciALLT  INTBRB8TBD.*'  An  electot  of  the  Territory 
is  "  beneficially  interfwted  "  ia  legal  proceedings  to  compel  its  officers  to 
perfonn  their  duties,  •ii4  U  the  proper  party  to  apply  for  the  writ  of 
mandate  to  secure  this  result. 

i'REUBDT  of  MANDAMUS.  Maudamus  affi^rds  the  only  remedy  tb  the  citisen 
who  seeks  to  compel  an  officer  to  perfonn  his  duty  to  the  public. 

•CteRTiFiCATB  OF  OANTASfiBRii  The  OBitlilcato.  ol  the  Territorial  canvassing 
board,  upon  the  vote  for  the  approval  at  the  Capital  Law,  is  prima  fade 
evidence  of  the  legal  Tote  cast  at  the  general  election ;  and  the  members 
of  the  board  have  no  right  to  go  behind  the  abstracts  of  the  votes  re- 
turned to  it. 

Jury  trial  in  mandamus.  Under  the  Civil  Practice  Act,  a  party  to  the  pro- 
ceedings in  mandamus  does  not  have  the  absolute  right  to  a  trial  of  the  facts 
by  a  jury,  and  courts  can  exercise  their  discretion  respecting  the  mode  of 
trial. 

iNaturb  OF  MANDAMUS  PROCEEDINGS.  A  proceeding  in  mandamus  is  not  a 
case  at  common  law,  or  a  civil  action  under  the  Civil  Practice  Act. 

hm  OF  OONQBB88  RBLATZNO  TO  TRIAL  BT  JU»T  CONSTRUED  ^maikfamuf  pro- 

eeedings.  The  act  of  congress,  entitled  "An  act  concerning  the  practice  m 
Territorial  courts,  and  appeals  therefrom,"  approved  April  7,  1874  (18  U^ 
S.  Sts.  27),  contains  this  clause :  '*Provided,  that  no  party  has .  been  or 
shall  be  depriyed  of  the  right  of  trial  by  jury  in  cases  cogni^ble  at  com- 
mon law."  Msldt  tkat  the  terihi,  *'  cases  cognizable  at  common  law,"  doea 
not  Include  proceedings  in  mandamus. 

•Case  doubted.  The  case  of  People  v.  Pacheco,  29  Cal!  210,  holding  that  a 
proceeding  in  mandamus  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  and  that  it  could  not  be  prosecuted  in  the  name  of  the 
Bute,  doubted. 

•GsaiiTiNG  A  TRIAL  BT  JURY.  The  discretion  of  courts  in  awarding  or  ref  us* 
ing  a  jury. in  proceedl/igs  in  mandamus  will  be  goveirned  by  the  manner 
Jn  which  material  issues  have  been  presented;  the  condition  of  the  public 
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mind  in  the  district  in  whicb  the  oonrt  is  held ;  the  Intflrests  at  •take;  tlw 
difficulty  in  procnring  Jnrora  from  a  dialBtereeted  aeetion ;  and  the  delij- 
reanlting  from  the  trial  of  the  iaaaei  in  another  covirt. 

FouB  applicationB  for  the  writ  of  mandate  were  heard  and  de- 
termined at  this  term,  which  related  to  the  seat  of  government  of 
Montana,  and  contained  sabstantially  the  same  allegations.    The^ 
pleadings  in  the  first  proceeding,  that  of  CAumasero  et  al.  y. 
Potts  et  aLj  are  stated  in  the  opinion  of  Wade,  C.  J.     The  other 
applications  were  filed  in  open  court,  and  comprised  those  of 
Lavyrence  v.  Hickman^  Sanders  v.  Star  and  Shober  v.  Callaway, 
Hickman,  the  Territorial  treasurer;  Star,  the  Territorial  auditor; 
and  Callaway,  the  secretary  and  acting  governor  of  the  Territoiy,, 
had  their  offices   in  Virginia  city.     The  relators  alleged  that 
Helena  was  the  capital  of  the  Territory,  and  the  chief  object  of 
these  proceedings  was  to  compel  tliese  officials  to  remove  their 
offices,  books  and  archives  firom  Yirginia  city  to  Helena.    Star- 
answered  and  the  other  parties  filed  demurrers,  and  legal  ques- 
tions of  a  similar  character* were  disenssed  by  counsel  in  the  pro- 
ceedings.    The  demurrers  were  overruled,  and  answers  were  filed. 
and  the  parties  applied  for  a  jury  to  try  the  issues  of  fact.    This- 
application  was  denied  for  the  reasons  which  appear  in  the  opinion. 
of  Ekowlss,  J.,  poet^  358. 

An  appeal  was  taken  to  the  supreme  court  ot  the  United  States 
and  dismissed  in  February,  1876,  for  want  of  jurisdiction.  92 
S.  0.  368. 

W.  F.  Bakdebs,  Qhukabebo  &  Ohabwiok  and  Johnstoh  &^ 
Tools,  for  relators. 

S.  WoBD,  J.  G.  Spbatt,  H.  F.  "Williams  and  0.  W.  Tubkiov 
for  Callaway  and  Hickman;  H.  K.  £LAXBy.for  Potts  and  Star 

No  briefs  on  file. 

Wade,  0.  J.  This  is  an  application  by  William  Chumasen^ 
and  John  A.  Johnston  for  a  peremptory  writ  of  mandate,  to  ifisue 
from  this  court  against  B.  F.  Potts,  governor,  J.  K  Callaway,  see- 
retary,  and  W.  F.  Wheeler,  marshal,  of  Montana  Territory,  !(► 
compel  the  performance  by  them  of  certain  acts. 
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The  petitioa  sets  forth,  among  other  things,  that  the  petitionee 
..mre  electors  of  said  Territo^  j  that  they  reside  at  the  town  of 
Helena^  in  the  county  of  Lewis  and  Clarke,  and  are  there  engaged 
in  the  practice  of  law ;  that  in  the  course  of  sucli  practice  it  is 
necessary  for  them  to  make  frequent  journeys  to  the  capital  of 
eaid  Territory,  in  attendance  upon  the  supreme  court  thereof,  in 
which  court  they  practice  as  attorneys  and  counselors  at  law,  and 
which  court  is  required  to  be  held  at  the  seat  of  government  of 
iflaid  Territory  twice  in  each  year;  that  such  jounieys  to  the 
capital  of  said  Territory,  situate  at  Virginia  city,  are  attended 
with  great  expense  and  inconvenience,  and  that  as  such  electors 
-and  attorneys  and  counselors  at  law,  they  are  beneficially  inter- 
-€8ted  in  the  removal  of  the  seat  of  government  of  said  Territory 
irom  the  city  of  Virginia,  in  Madison  county,  to  the  town  of 
Helena,  in  the  county  of  Lewis  and  Clarke. 

The  petitioners  further  state,  that  by  virtue  of  an  act  of  the 
legislative  assembly,  passed  upon  the  11th  day  of  February,  1874, 
"the  seat  of  government  of  said  Territory  was  removed  from  Vir- 
^nia  city  to  the  town  of  Helena,  but  subject  to  the  approval 
thereof  of  a  majority  of  the  legal  votes  cast  on  tliat  question  at 
ithe  first  general  election  after  the  passage  of  such  act ;  that  upon 
the  first  Monday  of  August,  1874,  in  pursuance  of  said  act,  and 
the  act  of  congress  of  May  36, 1864,  the  question  of  so  removing 
^e  seat  of  government  was  regularly  and  legally  submitted  to 
Ihe  qualified  electors  of  said  Territory  in  the  several  counties 
{thereof,  and  that  said  electors  upon  that  day,  throughout  the  Terri- 
tory, voted  upon  the  question  of  the  approval  or  disapproval  of 
:8aid  act  of  the  legislative  assembly  according  to  the  terms  and 
^nrovisions  of  such  act. 

The  petitioners  then  state  the  vote  of  each  county  in  the  Terri- 
tory upon  the  approval  or  disapproval  of  said  act,  as  ascertained 
irnd  counted  by  the  county  conmiissioners  in  each  of  said  counties, 
in  pursuance  of  the  statutes  in  such  case  made  and  provided,  the 
Tote  of  Meagher  county  being  by  such  count  661  votes  for  the  ap- 
proval of  the  act,  and  89  votes  for  the  disapproval  thereof,  and 
that  the  aggregate  of  such  vote  was  for  the  approval  of  said  act, 
4878,  and  for  the  disapproval  thereof ,  3881  votes ;  that,  by  virtue 
of  said  vote  and  such  election,  the  seat  of  government  was  re^ 
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moved  from  said  Yii^ia  city  to  the  town  of  Helena ;  that  the 
ToteB  80  cast  in  each  of  said  comities  were  duly  returned  to  the 
offices  of  the  county  derk  of  the  board  of  county  commissioners 
for  each  of  said  counties,  and  that  such  votes  were  r^^olarly 
opened,  and  an  abstract  thereof  made,  which  abstracts  yet  reniain 
in  the  offices  of  said  county  clerks ;  that,  within  thirty  days  after 
such  election,  it  became  the  duty  of  the  secretary  and  marshal,  in 
the  presence  of  the  governor,  to  meet,  and  if  a  certified  copy  of 
the  abstract  of  the  votes  of  each  of  said  counties  had  not  been  re- 
oeived,  it  became  the  duty  of  the  secretary  then  and  there  to  send 
a  messenger  for  an  abstract  of  such  absent  vote,  and  that,  when  all  of 
the  abstracts  of  the  votes  from  the  several  counties  had  been  received, 
it  became  the  duty  of  the  secretary  and  marshal,  in  the  presence 
of  the  governor,  to  canvass  and  count  said  votes;  that  the  sec- 
retary and  marshal  did  on  the  2d  day  of  September,  1874,  meet 
in  the  presence  of  the  governor  to  canvass  said  voto,  but  that  wh^ 
they  so  met  they  did  not  have  before  them  a  certified  copy  of  the 
vote  of  Meagher  county,  or  the  coimty  of  Grallatin,  upon  the 
approval  or  disapproval  of  such  act ;  that  the  secretary  failed  and 
neglected  to  send  for  the  abstract  of  the  votes  of  said  counties; 
that  said  canvassers  made  a  canvass  of  the  votes  of  all  the  other 
counties  of  said  Xcrritory  except  the  vote  of  the  counties  of 
Meagher  and  Gallatin ;  that  said  canvassers  had  before  them  at 
said  canvass,  a  paper  which  was  not  a  certified  copy  of  the  ab- 
stract of  the  vote  of  Meagher  county,  and  which  did  not  have 
affibced  thereto  the  seal  of  said  county,  or  the  signature  of  the 
derk  of  the  board  of  county  commissioners,  but  which  was  false 
and  forged,  wherein  the  votes  of  Meagher  county  upon  the  ap> 
proval  or  disapproval  of  said  act  were  falsely  represented  to  be  561 
votes  for  the  disapproval  thereof  and  29  votes  for  the  approval 
thereof,  when  in  fact  the  true  vote  as  given  at  said  election,  and 
as  shown  by  the  abstract  thereof  made  by  the  county  commission- 
ers, was  561  votes  in  approval  of  said  act,  and  29  votes  in  disap-^ 
proval  thereof,  which  said  false  and  forged  paper  was  accepted  by 
said  canvassers  as  the  true  abstract  of  the  vote  of  said  Meaghe? 
county,  and  was  counted  by  them  in  said  canvass,  by  means  o£ 
which,  the  approval  of  the  said  Capital  Law  as  herein  set  forth  wts 
not  declared  by  said  secretary  and  marshal,  but  that  the  said 
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retaij  did  falsely  and  fraudulently  declare  as  the  reeult  of  aaid 
pretended  canvase  upon  the  approval  or  disapproval  of  said  aot^ 
that  there  had  been  cast  a  majority  of  152  votes  for  the  disap- 
proval  of  said  act 

The  petitioners  further  state,  that  the  secretary  and  marshal' 
have  been  requested,  and  it  has  been  demanded  of  them  that  they 
make  a,  canvass  of  all  the  votes  cast  at  said  election,  including  the 
votes  of  the  counties  of  ^  Meagher  and  Gallatin,  but  that  they 
have  refused  and  still  do  refuse  so  to  do. 

The  petitioners  further  state,  that  they  have  no  adequate  remedy 
at  law,  and  therefore  ask  of  this  court  a  peremptory  writ  of 
mandlEtte  to  issue  against  the  secretary,  marshal  and  governor,  to 
compel  a  canvass  of  all  the  votes  of  the  Territory  upon  the  ques- 
tion  of  the  approval  or  disapproval  of  said  act  removing  the  seat 
of  government  of  the  Territory  to  the  town  of  Helena. 

To  this  petition  the  governor  appears  by  demurrer,  and  says,  in 
substance : 

First.  That  this  court  has  no  jurisdiction  to  issue  a  writ  of 
mandamus ;  in  other  words,  that  1^  court  has  no  original  juris- 
diction. 

Second.  That  the  petitioners  have  not  the  right  or  capacity  to 
bring  this  action  or  to  ask  for  such  writ. 

Third.  That  no  demand  was  made  upon  him  prior  to  the  ap- 
plication for  the  writ 

Fourth.  That  the  court  has  no  right  or  authority  to  in  any 
manner  control  the  action  of  the  executive  by  mandamus. 

Fifth.  That  the  act  of  the  legislative  assembly,  requiring  of 
the  governor,  secretary  and  marshal  the  service  of  canvassing  the 
vote  of  the  Territory  at  a  general  election,  is  a  requirement  of 
said  officials  unknown  to  the  Organic  Act,  and  a  violation  of  the 
provision  thereof,  which  prohibits  any  Federal  official  from  hold* 
ing  a  Territorial  c^oe,  and,  therefore,  that  the  act  imposing  the  duty 
of  canvassing  such  vote  is  void. 

The  secretary  also  appears  by  motion,  and  objects  to  the 
issuance  of  the  writ  for  substantially  the  same  reasons  as  those 
assigned  in  the  demurrer  of  the  governor. 

It  will  be  apparent  to  the  most  casual  observation,  that  the 
questions  raised  by  this  demurrer  and  motion  are  of  the  very 
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highest  concern,  and  that  the  fate  of  this  oaae,  as  it  maj  affect  the 
<ut J  of  Yirginia,  or  that  of  Helena,  sinks  into  ntter  insignificanoe, 
when  placed  beside  the  great  principles  involved.  We  have, 
therefore,  given  the  questions  presented  the  grave  and  patient 
<x>nfiideration  their  importance  demands  at  our  hands. 

First  As  to  the  jurisdiction  of  the  court.     It  is  contended, 
upon  behalf  of  the  respondents,  that  in  the  early  days  of  this 
•court,  soon  after  its  organization,  and  while  the  records  and  the 
forms  of  practice  and  procedure  were  in  a  state  of  chaotic  uncer- 
tainty and  disorderly  confusion,  there  were  two  cases  decided  by 
the  justices  thereof,  which  decisions  denied  to  the  court  juiisdu^ 
tion  in  mandamus,  and  that  these  decisions  are  precededts  and 
Authority  which  should  conclusively  control  the  action  of  the 
<x>urt  in  the  case  at  bar.     What  was  determined  by  these  csaes, 
or  how  they  arose,  depends  very  much  upon  the  recollection  and 
memory  of  the  pioneers  of  the  Montana  bar,  as  the  record  of  the 
<»ses,  if  the  mutilated  document  produced  here  niay  be  called  a 
record,  does  not  give  much  light  upon  the  subject,  and  the  recol- 
lection of  the  attorneys  is  contradictory  and  uncertain.    The  oases 
were  tried  some  time  in  1865,  and  before  the  decisions  of  the 
court  were  preserved  in  an  authoritative  form,  but  enou^  does 
Appear  from  the  antiquated  and  mutilated  docoment,  and  from 
the  recollection  of  those  who  helped  to  try,  or  were  present  at 
the  trial  of  the  cases,  that  an  application  to  this  court  was  made 
for  a  writ  of  mandate  to  obtain  possession  of  oertain  ofiSces,  which 
application  was  denied,  evidently  for.  the  reason  that  quo  loar- 
ranto  was  the  proper  remedy  to  accomplish  such  a  purpose,  so 
that,  if  this  record  was  in  such  condition  that  it  could  be  in  anj 
sense  regarded  as  an  authority  in  the  present  case,  it  would  not 
be  an  authority  either  for  or  against  the  jurisdiction  otf  this  court 
to  issue  a  writ  of  mandamus,  when  that  remedy  was  applied  for 
in  a  case  in  which  the  writ  is  applicable. 

We  are  compelled  then  to  determine  the  question  of  jurisdic- 
tion, as  a  new  question,  never  having  been  decided  in  this 
Territory. 

The  office  of  the  writ  of  mandate  is  to  compel  the  perf oimanoe 
of  an  act  which  the  law  specially  enjoins  aa  a  duty  resulting  from 
an  office,  trust  or  station,  and  is  issaed  by  a  court  having  juriMUo* 
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tion  to  any  inferior  tribiioal^  board  or  person.  It  is  a  writ  of  an 
exalted  character,  and  is  often  denominated  the  prerogative  writ,, 
or  the  writ  of  right,  because  it  is  interposed  to  prevent  disorder 
from  a  failure  of  justice,  where  the  law  has  establiahed  no  specific 
remedy,  and  where  in  justice  and  good  government  there  ought 
to  be  one.  The  power  to  issue  the  writ  in  a  proper  case  is  a 
branch  of  the  common  law,  and,  whenever  common-law  jurisdic- 
tion is  conferred  upon  a  court  without  restriction  or  limitation,, 
such  court  necessarily  has  authority  to  issue  the  writ.  Consideiv 
ing,  then,  the  objects  and  purposes  oi  the  writ,  and  its  nature  and 
character,  we  naturally  look  to  the  highest  courts  in  the  land  for 
the  right  to  issue  and  use  it.  But  courts  in  this  country  depend 
for  their  existence  and  their  jurisdiction  upon  the  law  that  createa 
and  clothes  them  with  power  and  authority,  and,  in  looking  for 
the  jurisdiction  of  the  supreme  court,  we  must  go  back  to  the 
fountain  and  source  of  authority,  to  the  Organic  Act,  which  called 
the  Territory  into  being,  and  which  is  at  once  our  charter  and 
constitution. 

Section  9  of  this  act  provides:  "  That  the  judicial  power  of  said 
Territory  shall  be  vested  in  a  supreme  court,  district  courts,  pro- 
bate courts,  and  in  justices  of  the  peace.  The  supreme  couit  shall 
consist  of  a  chief  justice  and  two  associate  justices,  any  two  of 
whom  shall  constitute  a  quorum,  and  who  shall  hold  a  term  at  the 
seat  of  government  of  said  Territory  annually.  *  *  The  said 
Territory  shall  be  divided  into  three  judicial  districts,  and  a  district 
court  shall  be  held  in  each  of  said  districts  by  one  of  the  justices 
of  the  supreme  court,  at  such  times  and  places  as  may  be  pre- 
scribed by  law.  *  *  The  jurisdiction  of  the  several  courts 
herein  provided  for,  both  appellate  and  original,  and  that  of  pro- 
bate courts  and  of  justices  of  the  peace,  shall  be  as  limited  by  law;. 
provided,  that  justices  of  the  peace  shall  not  have  jurisdiction  of 
any  matter  in  controversy  when  the  title  of  land  may  be  in  dis- 
pute, or  where  the  debt  or  sum  claimed  shall  exceed  $100 ;  and 
the  said  supreme  and  district  courts,  respectively,  shall  possess 
chancery  as  well  as  oommonr4aw  jurisdiotion.  ^^  *  * 
Writs  of  error,  bills  of  exceptions,  and  appeals  shall  be  allowed  is 
all  cases  f  roip  the  final  dedsions  of  said  district  courts  to  the  su 
VoL,IL  — 83. 
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preme  eoart,  under  stich  r^ilations  as  may  be  preseribed  bj 
law." 

Bj  tbis  section  of  the  Organic  Act  the  jurisdiction  of  the  sa- 
preme  and  district  courts  are  defined ;  and  first,  this  juri6dictio& 
may  be  such  as  the  legislature  sees  proper  to  confer,  but  this  gen- 
eral grant  of  jurisdiction  is  limited  and  controlled  by  the  other 
words  of  the  section,  ^'  that  said  courts  shall  possess  chancery  as  weQ 
as  common-law  jurisdiction."  And,  although  the  supreme  and  dis- 
trict courts  are  granted  such  jurisdiction  as  the  law  shall  define 
and  declare,  yet  the  grant  is  so  restricted  that  by  no  law  or  legis- 
lation can  the  chancery  and  common-law  jurisdiction  be  taken 
from  such  courts.  The  words  of  the  section  in  relation  to 
jurisdiction,  when  read  as  they  modify  and  restrict  each  other,  are 
as  follows :  "  The  jurisdiction  of  the  several  courts  h^^in  pro- 
vided for,  both  appellate  and  original,  and  that  of  probate  conrtB 
and  of  justices  of  the  peace,  shall  be  as  limited  by  law,"  but  '^said 
supreme  and  district  courts,  respectively,  shall  possess  chanceiy  as 
well  as  common-law  jurisdiction." 

It  is  contended,  however,  by  virtue  of  this  section,  that  the 
«npreme  court  therein  organized  and  established  is  exclusively  a 
court  of  appellate  jurisdiction,  and  that  it  has  no  original  jurisdic- 
tion whatever. 

How  is  this  proposition  maintained  ?  Simply  and  solely  from 
the  fact  that  appeals  are  allowed  from  the  district  courts  to  the 
supreme  court,  as  if  the  grant  of  appellate  jurisdiction  necessarily 
•excluded  the  possession  of  original  jurisdiction.  This  section  pro- 
vides that  the  supreme  court  and  the  district  courts,  respectivdy, 
shall  possess  chancery  as  well  as  common-law  jurisdiction,  and  that 
this  jurisdiction  shall  be  as  limited  by  law.  That  is  to  say,  these 
courts  shall  exercise  such  chancery  and  common-law  jurisdiction  as 
the  legislature  of  the  Territory,  by  legislative  enactment,  shall 
provide  they  may,  and  no  more,  subject  to  the  restriction  that 
such  courts  shall  always  have  chancery  and  common-law  jurisdic- 
tion, and  this  jurisdiction  cannot  be  taken  away  by  the  legislature. 
Authority  is  given  directly  and  explicitly  to  tiie  legislature  to  de- 
termine this  jurisdiction,  subject  to  the  limitation  that  justices  of 
the  peace  shall  not  meddle  with  the  title  to  land,  an4  shall  not  tiy 
oases  wherein  the  amount  in  controversy  exceeds  $100,  aad  that 
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appealfi  may  be  taken  from  the  district  coorts  to  the  supreme  eoort^ 
and  subject  to  the  restriction  that  the  supreme  and  district  courts 
«hall  always  possess  chancery  and  common-law  jurisdiction.  The 
legislature  has  supreme  ccM^trol  over  the  jurisdiction  of  the  several 
courts  created  by  the  Organic  Act.  ^V  itbin  these  boundaries  it 
may  grant  or  withhold  jurisdiction  at  its  sovereign  will  and 
pleasure.  The  supreme  court  has  appellate  jurisdiction  by  Virtue 
of  this  section,  and  also  common4aw  jurisdiction,  and  neither  can 
be  taken  away  by  the  legislature. 

Jurisdiction  in  mandamus  is  a  great  branch  of  the  common  law, 
And  therefore  jurisdiction  in  mandamus  is  inherent  in  the  supreme 
'Court,  and  whether  this  jurisdiction  shall  be  ex^cised  as  (original 
or  appellate  jurisdiction  must  depend  upon  the  statutes  of  the 
Territory,  and  this  jurisdiction  cannot  even  be  taken  away  by  the 
legislature.  The  grant  of  common-law  jurisdiction  carries  with 
it  jurisdiction  in  mandamus,  and  no  power  except  congress  can 
take  away  this  jurisdiction. 

l^ow  does  the  district  court  become  possessed  of  original  juris- 
diction }  By  precisely  the  same  means  as  does  the  supreme  court, 
and  neither  of  said  courts  can  have  any  such  jurisdiction  but  for 
the  words  of  the  Organic  Act^  which  confers  chancery  and  com* 
mon-law  jurisdiction  upon  both.  Jurisdiction  in  the  district 
•court,  as  that  of  the  supreme  court,  shall  be  as  limited  by  law, 
aubject  to  the  restrictions  of  the  Organic  Act,  and  therefore  it  is 
that  if  jurisdiction  in  mandamus  is  denied  the  supreme  court,  it 
must  fail  in  the  'district  court,  for  both  receive  their  authority 
irom  the  same  source,  and  from  the  same  grant  of  jurisdiction. 

The  district  courts  may  be  appellate  courts  as  well  as  courts  of 
original  jurisdiction.  Whether  they  are  or  not  depends  upon  the 
legislature*  Ever  since  the  Territory  was  organized,  and  ever 
-fiince  the  system  of  Territorial  government,  under  organic  acts 
precisely  similar  to  our  own,  was  established,  appeals  have  been 
going  on  from  the  probate  court  and  justices'  courts,  by  virtue  of 
legislative  enactments ;  and  did  any  one  ever  doubt  the  validity 
of  the  statutes  providing  for  such  appeals  ?  But  these  statutes 
^ere  all  wrong,  they  were  all  void,  if  the  construction  of  the  9th 
aection  of  the  Organic  Act  contended  for  prevdls;  and  whyl 
Because  it  is  claimed  that  the  supreme  court  is  exclusively  an  ap- 
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pdlate  ooart,  and  that  the  district  courts  are  exclusively  courts  of 
original  jurisdiction,  and  hence  their  exercise  of  appellate  jnris-^ 
diction  is  a  nullity.  The  words  of  the  Organic  Act  do  not  com- 
pel any  such  forced  construction.  Their  fair  and  natural  meaning: 
is,  that  both  the  supreme  and  district  courts  are  clothed  with 
appellate  and  original  jurisdiction. 

This  construction  of  the  Organic  Act  is  not  imsupported  by 
authority.  In  the  case  of  Kendall  v.  United  States,  12  Pet. 
524,  the  supreme  court  of  the  Unites  States  gives  a  construction 
to  words  similar  in  meaning  and  import  to  the  grant  of  jurisdic- 
tion in  our  Oi^nic  Act.  In  the  District  of  Columbia  there  wasr 
a  court  called  the  circuit  court,  and  it  was  given  jurisdiction  by 
congress  in  the  words  following:  ^^That  the  said  court  shall  have- 
cognizance  of  all  cases,  in  law  and  equity,  between  parties,  both 
or  either  of  which  shall  .be  resident,  or  be  found  within  the  dis^ 
trict,"  and,  under  this  grant  of  jurisdiction,  the  court  held  that: 
this  circuit  court  had  authority  to  issue  the  writ  of  mandamus. 

But  the  authority  of  the  case  of  Ilomiuckle  v.  To&mbs  seems^ 
fully  and  conclusively  to  sustain  the  views  herein  expressed.  In 
that  casey  the  court  say  (18  Wall.  655) :  *f  Whenever  congress  ba» 
proceeded  to  organize  a  government  for  any  of  the  Territories,  it 
has  merely  instituted  a  general  system  of  courts  therefor,  and  has- 
committed  to  the  Territorial  assembly  full  power,  subject  to  a 
few  specified,  or  implied  conditions,  of  supplying  all  details- 
of  legislation  necessary  to  put  the  system  into  operation,  e^eii  to  the 
dejming  of  the  jurisdiction  of  the  several  courts.  As  a  general 
thing,  subject  to  the  general  scheme  of  local  government  chalked 
out  by  the  Organic  Act,  and  such  special  provisions  as  are  con- 
tained therein,  the  local  legislature  has  been  intrusted  with  the 
enactment  of  the  entire  system  of  mimicipal  law,  subject,  also, 
however,  to  the  right  of  congress  to  revise,  alter  and  revoke  at 
its  discretion.  The  powers  thus  exercised  by  the  Territorial  legis- 
latures are  nearly  as  extensive  as  those  exercised  by  any  State 
legislature ;  and  the  jurisdiction  of  the  Territorial  courts  is  col- 
lectively co-extensive  with  and  correspondent  to  that  of  the  State 
courts,  a  very  different  jurisdiction  from  that  exercised  by  the 
circuit  and  district  courts  of  the  United  States.    In  fincy  the  Ter- 
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:Titorialy  like  the  State  cowtSy  are  invested  with  plenoflry  muniou 
j}al  juriadidianJ^ 

This  is  the  language  of  the  supreme  court  of  the  United  States 
in  a  decision  rendered  during  the  last  year,  in  a  ease  taken  from 
-this  Territory  to  that  court,  and  as  long  as  that  decision  remains 
in  force  we  must  oondude  that  the  Territorial  l^islature  may 
define  the  jurisdiction  of  the  several  Territorial  courts,  subject  to 
SL  few  specified  or  implied  conditions,  among  which,  it  is  not  un^ 
xeasonaHle  to  say,  is  the  condition  that  justices  of  the  peace  shall 
not  have  jurisdiction  in  cases  where  the  title  to  land  comes  in 
-question,  or  the  anK>unt  in  dispute  is  more  than  $100 ;  that  appeals 
may  be  taken  from  the  district  courts  to  the  supreme  court ;  that 
l)o^  supreme  and  district  oovrts  shall,  possess  chancery  as  well  as 
4X>mmon-Iaw  jurisdiction,  and  that  such  jurisdiction  shall  not  be 
-destroyed  by  any  act  of  the  legislature.  And,  with  this  enuncia- 
tion of  the  powers  of  oui^  Territorial  legislature,  under  our 
Organic  Act,  we  must  hold  tiaat  a  statute  of  our  legislature,  cour 
ferring  jurisdiction  upon  all. the  courts  of  the  Territory,  except 
rprobate  and  justices'  courts,  in  mandamus,  does  confer  jnrisdic 
tion,  in  such  cases,  upon  the  supreme  court,  and  that  such  act  of 
the  legislature  is  not  in  contravention  of  the  Oiganic  Act. 

The  supreme  court  of  the  Territory  of  Colorado,  organized  and 
deriving  its  jurisdiction  from  «id  t>y  virtue  of  an  organic  act,  in 
csnbstanee  and  effect  precisely  like  our  own,  in  an  adjudicated  case 
Jiiold  that  the  supreme  court  of  Colorado  has  original  jurisdiction 
in  mandamns.  This  case  is  .direcdy  in  point  upon  the  question 
now  being  considered,  and  is  the  only  decision  which  any  Terri- 
torial supreme  court  has  rendered  involving  the  question  of  orig« 
inal  jurisdiction  in  mandamus  in  such  courts,  and,  having  been 
rendered  by  a  court  organized  and  deriving  its  authority,  like  our 
own,  from  an  organic  act  of  similar  import,  it  must  be  regai*ded 
as  authority.    People  v.  Hallett^  1  Col.  352. 

It  is  said  that  our  statute  provides  that  the  issue  of  fact  in  man* 
^mus  may  be  tried  by  a  jury,  and  that,  as  there  is  no  law  author* 
izing  this  court  to  call  a  jury,  therefore  it  can  have  no  jurisdic- 
iion.  But  can  it  possibly  be  claimed  that  a  court  having  oommon« 
iaw  jurisdiction  cannot  call  a  jury  in  a  proper  f;a8e?  The  right 
:to  a  jury,  and  the  mode  and  manner  of  oalli^  it  and  of  submit- 
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ting  ifisaes  to  it  for  trial,  form  a  part  and  parcel  of  Hie  oommon 
law,  and  any  court  baring  oommon-law  jurisdiction  can  always 
impanel  a  jury  in  a  proper  case  for  a  jury,  and  cause  a  verdict 
to  be  rendered.  But  even  if  this  was  not  tbe  case,  tbe  statute  m 
relation  to  mandamus  provides  that  an  issue  of  fact  may  be  sent 
to  a  jury  for  trial,  and  that  for  this  purpose  the  case  may.be  sent 
to  any  county  in  the  Territory,  and  this  provision  looks  as  if  the 
legislature  supposed  that  this  court  might  be  called  upon  to  exer- 
cise its  jurisdiction  in  mandamus^  and  thereby  provided  tHe  means 
for  submitting  an  issne  to  a  jury  in  a  proper  case. 

2.  It  is  daimed  that  these  relators  have  not  the  right  or  the 
capacity  to  demand  the  relief  sought,  upon  the  ground  that  they 
are  mere  private  citizens,  and  show  no  definite,  specific  title  ar 
interest  in  the  relief  demanded. 

The  statute  provides  that  the  party  seeking  the  relief  shall  be 
beneficially  interested  therein;  and  are  these  relators  so  inter 
ested  in  the  relief  demanded  as  tliat  they  have  the  right  to  bring 
this  action)  This  distinction  is  made  in  the  authorities,  aofd 
must  be  kept  in  view  here,  that  where  a  party  seeks  a  mere 
private  right  or  private  relief  he  must  show  a  specific  title  or 
right  to  the  relief  demanded,  but  where  tlie  relief  is  a  public 
matter,  or  a  matter  of  public  right,  the  people  at  large  are  the 
real  party,  and  any  one  of  the  citizens  can  bring  the  action. 

In  the  case  of  The  People  v.  CcJUne^  19  Wend.  56,  the  court 
say  that,  in  matter  of  public  right,  any  citizen  of  the  State  may 
be  relator  in  an  application  for  a  mandamus  to  enforce  tbe  execu- 
tion of  the  common  law  or  an  act  of  the  legislature.  And  this^ 
was  said  in  a  State  where  the  law  provided  an  attorney-general 
to  prosecute  for  the  people,  and  in  their  name,  and  was  put  upon 
the  ground  that  the  attorney-general  might  fail  in  doing  his  duty, 
and  for  this  reason  left  the  ijght  with  any  individual  citizen. 
The  reason  of  this  doctrine  applies  with  much  stronger  force  in 
a  State  or  Territory,  as  in  that  of  our  own,  where  the  legislatore 
has  failed  to  provide  an  ofiSicer  to  prosecute  for  the  people  at 
large,  for,  in  our  Territory,  if  the  individual  citizen  had  not  the 
right,  then  it  would  be  lost  alt<^Qtiier. 

Also.  Moses,  on  Mandamus,  says,  page  198 :  ^  And  when  the 
subject-matter  haa  relation  to  the  validity  of  an  election,  it  seems 
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that  it  id  a  matter  of  such  public  right  that  any  citizen  may  be  a 
relator  in  an  application  for  a  mandamnB."  This  view  of  the  sub- 
ject is  fully  sustained  by  the  following  authorities:  State  v. 
Mwr^Um^  6  Kansas,  532 ;  State  v.  Bailey^  7  Iowa,  390 ;  Orowell 
y.  Zambertj  10  Minn.  369 ;  and  the  authorities  cited  in  opposition 
mostly  relate  to  mere  private  rights  and  private  relief,  and  do  not 
oontradict  the  position  here  taken.  It  follows  then  that  the 
relators  hare  the  right  to  bring  this  action. 

3.  It  is  contended  that  the  petition  shows  that  no  demand  was 
made  upon  the  r^pondents  before  bringing  this  action.  There 
is  an  allegation  of  demand  upon  the  secretary  and  marshal  for  a 
canvass  of  the  vote  of  the  Territory,  and  the  averment  is  such  as 
would  authorize  proof  of  demand  to  be  given  in  evidence,  and 
demand  having  been  made  upon  two  of  the  canvassers,  we  are 
called  upon  to  inquire  in  what  capacity  the  secretary,  marshal 
and  governor  act  in  making  a  canvass  of  the  vote.  Each  one  of 
the  canvassers  have  specific  duties  to  perform,  and  neither  can  act 
without  the  presence  of  the  other.  The  secretaiy  and  marshal 
count  the  vote,  and  the  governor  declares  the  result,  but  uo  step 
can  be  taken,  no  count  can  be  had,  except  the  three  canvassers  be 
present  The  act  of  either  would  be  utterly  void  without  the 
presence  of  the  other.  Hence  we  say  that  the  secretary,  marshal 
and  governor,  by  the  statute  imposing  upon  them  tlie  duty  of 
making  a  canvass  of  the  vote,  act  as  commissioners  for  that  pur- 
pose. They  are  a  canvassing  board,  and  demand  upon  one  would 
be  a  demand  upon  alL 

But  as  to  the  necessity  of  demand  in  any  case,  here  again  a 
distinction  is  made  between  duties  of  a  public  nature  and  those 
of  a  mere  private  character,  which'  affect  private  individuals  only. 
In  the  case  of  a  public  duty,  and  strictly  of  a  public  nature,  and 
not  affecting  individual  interests,  and  where  no  one  is  especially 
empowered  to  demand  its  performance,  there  is  no  necessity  for 
a  demand  and  refusal.  Where  the  duty  is  required  to  be  per- 
formed by  the  law  and  is  of  a  public  nature,  the  law  is  a  suffi- 
cient demand,  and  an  omission  to  perform  is  a  refusal.  The 
following  authorities  support  this  view  of  the  subject:  High 
on  Ex.  Bern.,  §§  13  and  11 ;  Moses  on  Mandamus,  125 ;  State 
Y.  JBaUeyy  7  Iowa,  890 ;  CorrnnowwealtK  v.  Oommimoners^  37 
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Penn«  St.  287.    And  observing  the  di^inction  between  duties  of  a 
^pnblic  and  private  nature,  the  seeming  conflict  in  the  anthoritieB 
iBj  to  a  great  extent,  harmonized. 

4.  That  the  court  cannot  control  the  action  of  the  executive  by 
mandamus. 

Upon  this  subject  we  saj,  that  the  executive  may  be  compelled 
to  perform  an  act  clearly  ministerial  in  its  nature,  and  neither 
involves  any  discretion  nor  leaves  any  alternative.  And  the  fol- 
lowing authorities  control  our  judgments  upon  this  question: 
Moses  on  Mandamus,  82,  83,  84,  and  authorities  there  cited; 
High  on  Ex.  Bern.,  §§  118, 119,  and  notes  and  authorities  cited 
SicUe  V.  C^e,  5  Ohio  St.  529;  Kendall  v.  United  SUOm,  18 
Pet.  524 ;  Marbury  v.  Madison,  1  Cranch,  170.  And  we  hold 
that  the  acts  of  the  commissioners  in  canvassing  the  vote  were 
purely  of  a  ministerial  character,  like  that  of  adding  a  oolumn  of 
figures  or  of  the  issuing  of  a  commission  to  an  officer  duly  elected 
to  an  office.  In  Marhury  v.  Madison,  Chief  Justioe  Marshall 
says :  '*  It  is  not  by  the  office  of  the  person  to  whom  the  writ  is 
directed,  but  the  nature  of  the  thing  to  be  done,  that  the  pro- 
priety or  impropriety  of  issuing  a  mandamtu  is  to  be  determined." 

And  so  in  the  present  case,  the  propriety  of  the  writ  is  not 
to  be  determined  by  the  fact  that  it  is  demanded  against  tiie 
executive,  but  by  the  nature  of  the  act  required  of  the  executive 
to  perform.  And  looking  into  the  nature  of  the  act,  we  say  it  is 
purely  ministerial,  and  is  absolutely  defined  by  the  law,  and  hence 
that  the  action  of  the  executive  in  this  regard  may  be  controlled 
by  mandamus. 

5.  That  the  act  of  the  legislative  assembly  requiring  of  the 
governor,  the  secretary  and  the  marshal,  the  duty  of  canvassing 
the  vote  of  the  Tertitoiy  at  general  elections,  is  in  contraven- 
tion of  the  Organic  Act,  and  therefore  void ;  that  is  to  saj, 
because  the  legislature  has  imposed  duties  upon  certain  United 
States  officials,  unknown  to  the  Organic  Act,  therefore,  such 
action  of  the  legislisiture  is  void.  We  must  remember  that 
in  the  case  of  HornhucTde  v.  Toornbs,  tJie  supreme  court  say, 
that    congress    has    chalked    out  a  general    scheme  of    load 

.  government  for  the  Territories,  by  their  Organic  Acts,  and  has 
:  intrusted  the  legislature  with  the  ientire  system  of  municipal  hw, 
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aad  tfae»  legislature  having  Booh  trdBt  may  impose  iwkat  duties  it 
sees  proper  upon  any  Federal  offittial  ihere^not  inoonBiBteat  with 
their  official  duties,  aod  such  imposition  df  dnties  ib  not  the 
creation  of  a  Territorial  office.  Hesioe,  when  the  legislature 
imposes  duties  upon  the  Fedefsl.  judges,  as  it  has  dooie  and  can 
again,  or  upon  the  executive,  as  it  did  in  the  aet  in  relation  to  tha 
Territcoial  prison,  or  upon  the  eeeretai^^  as  it  did. in  relation  to 
issuing  the  commission  to  notaries  public,  there  was  not^  bj  the 
imposition  of  these  duties^  tiMi  creation  of  a^fIew  office^  biit  siml^ly 
the  creation  oi  an-  additik»ial  )d«M7  &>i!  an  oldoffioer.  But  if  the 
act  did  ereat^  a  newioffioe'for:tbe.gOYenior,Be(»6taiy  and  marshal^ 
they  are  d^  focto  offieers,  and  casinot,  in  ma&damiifl,  deay  that 
they  are  officera,  as  they  hare  <enilered/  iq>osi  the-peiiormakiee  o£ 
dieir.  duties,  mid'  quo  waarcorUo  is  the  proper  xfimedy  to.tary.the 
title  to  an  offiQe>in  snchta  eaae. 

There  are  aertain'  duties  req[nired  of.  the  govemory-  sec^retary 
and  marshal  by  the  .Oi^tiic  Act,  the  same  as  there  are  certain 
duties  assigned  to  and  required  of  the  president  by  the  constitu- 
tion ;  bat  sinee  the.  adoption  of  the  boostitatioh  a  tlioufland.  duties 
unknown  to  the  letter  of -that  instnnnent 'have  been  imposed 
opon  the  president  byactBi-<xf  bongTesSj  and  whoever  dreamed 
that  by'the  eqactnoientiof  ihese  statute^  or^hy  the  imposition  ol 
these  duties,  newaffices  were  dreated,  aqd  that  the  chief  ezeentive 
was  not  only  president  but  a  thousand  other  officers  by  virtue  of 
these  acts  of  congress}  Besides  this,  congress  has  over  and  over 
again  recognized  thp  vfdidity  of  tiki»  adt  of  the  legislature,  require 
ing  the  governor,  secretary  and  marshal  to  canvass  the  vote  o( 
the  Territory. at  g^neiral- elections,  by  admitting  del^atesito  oont- 
gress  who  obtain  their  seats  by  virtue  of  the  election  and  eanvass 
by  said  eanvasEang-  commissioners;'  and  to  prcoiounee  against  the 
validity  of  such  law  Would  ^ake  to  the  foiUMlation  our  whole 
aystem  of  laws.     '  > 

It  is  insisted  that  tihe  action  dionld  be  dismisfied  as  to  the  gov^ 
emor.  •  But  the  gev&mor^is  a<  member  <A  a  comnnissioii  or  board 
whose  duty  it  is  to  canvass  the  irote.  A  prefer  base  is  made  in 
tbe  petition  for  sueh  danvasa  by  thib  oanva^fling  commission,  aad 
il  •  Iho  marshal  and  governor  Arei^readfahd  wilting:  to*  make  Ibe 
eanvass,  no  hardship  will  b4»  ei^nnld  by  refpiiring  .them,  as 
Vol.  II.  —  33. 
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members  of  a  oommiBskm  whioh  oaHnot  not  at  all  withe  iit  theii 
presenoe  and  their  help,  to  do  what  they  are  wilUng  to  do  without 
any  reqairenieiit  Bat  the  order  to  oanvaBS^  if  made  at  all,  must 
be  made  to  the  oommissioa  or  board,  and  we  cannot  oonoeiTe  how 
we  can  reqnire  one  member  thereof  to  make  a  canvasB  without 
aldo  making  the  same  requirement  of  the  board  ot  oommission 
jointly,  whidi  order  mnet  apply  to  eadi  and  all  the  members 
thereof. 

It  is  said  that  the  petition  does  not  Bofficiently  state  that  the 
relators  have  no  speedy  and  adequate  remedy  at  law*  This  state- 
ment is  mere  matter  of  form,  for  the  eonit  must  determine  from 
what  the  petition  states  whether  or  not  there  is  a  plain,  speedy 
and  adequate  remedy  at  law.  Such  an  avennoit  would  be  of  no 
moment  whatever,  if  the  petition  did  not  state  sufBdent  fiusts,  and 
if  sufficient  facts  are  stated  the  averment  may  be  diapenaed  with. 

The  motioa  and  demurrer  are  th^^eforo  overruled. 

Ekowlbs,  J.  I  have  hiid,  and  now  have  grave  doubts  as  to 
whether  or  not  the  petition  states  fiiets  sufficieiit  to  warrant  the 
court  in  issuing  a  writ  of  mandamua  against  the  governor,  bat 
have  concluded  to  ooncnr  with  the  chief  justiee  upon  this  pcMnt 
as  well  as  the  others  as  elpresaing  the  better  view. 

EInowles,  J.  After  the  answw  of  tiiie  eeeretaiy  and  govenM»r 
was  filed  to  the  petition  of  the  above^iamed  applicants,  a  demand 
was  made  by  the  attorneys  for  the  resistantsifor  a  jury  in  this  cms. 
This  brings  to  the  oonsideration  oi  this  court  the  question  as  to 
whether  or  not  the  parties  to  a  proceeding  in  .mandamus  have  an 
absolute  right  of  trial  by  jury,  whm  an  issue  of  fact  is  joined. 
A  portion  of  seotaon  523  of  our  Practice  Act  is  as  follows: 

'^  If  an  answer  is  made  which  raises  a  question  as  to  a  matter 
of  isLOi  essential  to  the  determination  of  the  motion,  and  affect- 
ing the  substantial  rights  of  •  the«  parties^  and,  upon  the  supposed 
truth  of  the  allegation  on  whioh  the  application  for  the  writ  k 
based,  the  oonrt  may^  in  its  Hs^r^ian^  onder  the  question  to  be 
tried  before  a  juty,  and  postpone  the  aigumcmt  until  sueh  triil 
ean.be*  had^  and  the  vendiet  oeirtified  to  the  ocNort.'?  : 
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This  is  a  portion  of  the  chapter  on  the  writ  of  mandate,  and 
refers  exclnsively  to  that  subject.  The  right  to  trial  by  jury  in 
mandamus  proceedings,  then,  is  not  absointe  under  our  statutes* 

An  act  of  congress,  entitled  "  An  act  concerning  the  practice 
in  Territorial  courts,  and  appeals  therefrom,"  approved  April  7, 
1874,  contains  this  clause :  '^  Provided^  that  no  party  has  been 
or  shall  be  deprived  of  the  right  of  trial  by  jury,  in  cases  cognijs- 
able  at  common  law*"  This  is  a  proviso  in  a  section  of  said  act, 
which  provides  that  the  several  codes  of  procedure  in  the  Terri- 
tories shall  be  valid. 

The  question  here  presented  for  consideration  is,  whether  or 
not  the  proceedings  in  mandamus  is  a  case  at  common  law. 

If  the  term  ^^  common  lawi^"  as  used  in  our  national  constitutioa 
in  the  seventh  amendment  thereto,  had  not,  in  the  case  of  Par- 
sons V.  Bedford^  3  Pet.  4S3,  received  an  interpretation  by  which 
we  are  bound,  we  might  be  called  upon  to  examine  this  term 
fully.  The  term  *^ common  law"  in  that  case,  the  United  Statea 
supreme  court  held,  was  a  term  used  in  oontra-distinction  to 
chancery  or  equity,  and  signified  a  case  at  law  merely.  It  is  prob> 
able  that  court  would  follow  that  rule  in  interpreting  the  statute 
under  discussion,  although  the  same  reasons  that  induced  that 
court  in  that  case  to  find  that  the  framers  of  the  sevendi  amend- 
ment to  the  national  constitution,  when  they  used  the  term  "  com- 
mon law  "  meant  simply  law,  do  not  so  fully  appear  in  the  inter* 
preting  of  this  dause.  The  ruling  in  that  case  was  based  upon 
the  fact  that  when  that  amendment  was  framed  all  actions  in  the 
several  States  were  at  conunon  law  or  in  equity,  and  that  ita 
framers  had  direct  reference  to  that  condition  of  affairs. 

Many  of  the  States  have  abolished  the  distinction  between  law 
and  equity  as  to  proceedings.  In  this  Territory  such  is  the  case. 
In  fact,  the  distinction  never  existed  with  us.  In  the  case  of 
HoTfJyackLe  v.  2btwiJ«,  18  Wall.  648,  the  United  States  supreme* 
court  hdd  that  our  legislative  authority  had  full  control  over  the 
mode  of  procedure  in  our  courts.  This  proviso,  then,  could  hot 
have  been  framed  with  reference  to  the  same  state  of  facts  that 
existed  ait  the  time  of  the  establishment  of  the  seventh  amend- 
ment  to  the  constitution. 

The  term  ^^  cases  in  law,"  as  used  in  article  3,  section  2,  of  the 
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United  States  constitution,  has  been  defined  to  be  a  suit  or  action 
at  law.  OAt^m  v.  U.  8.  .Ba?ilc^  9  Wheat.  738 ;  Story  on  Const, 
§  1646.  The  term  ^'  case  at  common  law,"  as  ased  in  this  stst- 
ate  nnder  consideration,  was  not  intended  to  be  used  in  any 
broader  sense,  I  am  confident.  It  certainly  coxdd  not  have  been 
the  intention  of  congress  to  nse  it  in  so  broad  a  sense  as  to  include 
every  judicial  proceeding  at  law,  whether  the  same  should  fall 
under  the  head  of  a  civil  action,  or  should  be  denominated  a.special 
or  extraordinary  proceeding.  The  term  "case  at  common  law" 
[  shall  consider  as  implying  only  an  action  or  suit  at  law.  When 
we  refer  to  the  decisions  of  the  supreme  court  of  the  United 
States  to  determine  whether  or  not  a  mandamus  is  a  suit  or  an 
action  at  law,  we  find  ourselves  involved  in  considerable  per- 
plexity. In  the  ease  of  Kendall  v.  Untied  Stcctes^  12  Pet  524, 
Mr.  Justice  Tnoicpsoiir,  in  delivering  the  opinion  of  the  court, 
says :  "  That  the  proceeding  on  a  mandamLvs  is  a  case  within  the 
meaning  of  the  act  of  congress  has  been  too  often  recognized  in 
this  court  to  require  any  particular  notice.  It  is  an  action  or  suit 
brought  in  a  court  of  justice,  asseftiiig  a  right,  and  is  prosecuted 
according  to  the  forms  of  judicial  proceedings."  The  statnte 
referred  to  in  this,  was  one  that  gave  the  circuit  court  of  the  Dis- 
trict of  Columbia  jurisdiction  of  all  cases  at  law  and  in  equity. 

Tanbv,  Chief  Justice,  Bakboiir,  Justice,  and  Catron,  Justice, 
dissented  from  a  majority  of  the  court  in  this  case.  Chirf  Jus- 
tice Tanbt,  in  his  dissenting  opinion,  says :  '^  Since  the  statute 
of  the  9th  of  Anne,  authorizing  pleadings  in  proceedings  by  m^n- 
damuSj  it  has  been  held  that  such  a  proceeding  is  in  the  nature 
of  an  action,  and  that  a  writ  of  error  will  lie  upon  the  judgment 
of  the  court  awarding  a  peremptory  mandamtis.  But  it  never 
has  been  said,  in  any  book  of  authority,  that  this  prerogative 
process  is*  an  action,' or  *a  suit,' or*  a  case' at  law."  I  have 
been  unable  to  find  any  authority  contrary  to  this  assertion  of 
this  distinguished  judge  up  to  this  decision  above  referred  to. 

Justice  Catbon,  in  his  dissenting  opinion,  says :  **  In  no  just 
sense  can  this  writ  of  mcmda^nus  be  deemed  a  caso  at  law  be- 
tween the  United  States  and  the  postmaster-generaL  It  differs, 
in  no  material  feature,  from  a  writ  of  attachment  issued  by  a 
iioUrt  against  one  of  its  officers,  where  he  refuses  to  perform  an 
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official  duty."  The  case  of  K&ndaU  v.  Stokes^  3  How.  (U.  S.) 
IOO9  decided  by  the  same  court,  maintains  the  same  view  of  pro- 
ceedings in  mcmdamua  as  in  the  above  case. 

In  the  case  of  Ths  OommanweaUh  v.  D&rmisofiy  24  How.  (U* 
S.)  97,  Chief  Justice  TaneYj  in  the  opinion  of  the  court,  says : 
'^  It  is  equally  well  settled,  that  a  mandamns  in  modern  practice 
is  nothing  more  than  an  action  at  law  between  the  parties,  and  ia 
not  now  regarded  as  a  prerogative  writ."  In  support  of  this  he 
cites  the  above-named  cases  of  KenddU  v.  United  Stdtesy  and 
Kendall  v.  Stokes. 

In  the  case  of  JOggsr.  Johnson  County ^  6  Wall.  166,  the  same 
court,  however,  holds  this  language :  '^  Tested  by  all  these  consid- 
orations  our  conclusion  is,  that  the  propositions  of  the  defendants 
cannot  be  sustained,  and  that  the  circuit  courts  in  the  several 
States  may  issue  the  writ  of  mandamus  in  a  proper  case,  where 
it  is  necessary  to  the  exercise  of  their  respective  jurisdictions,, 
agreeably  to  die  principles  and  nsages  of  law.  Where  such  an 
exigency  arises  they  may  issue  it,  bnt  when  so  employed,  it  is 
neither  a  prerogative  writ  nor  a  new  suit,  in  the  jurisdictional 
sense.  On  the  contrary,  it  is  a  proceeding  ancillary  to  the  judg-- 
ment  which  gives  the  jurisdiction,  and  when  issued  becomes  a 
substitute  for  the  ordinary  process  of  execution  to  enforce  the 
payment  of  the  same,  as  provided  in  the  contract."  How  can 
such  decisions  be  reconciled  ?  The  only  manner  in  which  they 
may  be  reconciled  is,  that  the  courts  of  the  United  States  treat 
the  writ  of  mandamus,  as  to  the  mode  of  proceeding  thereon,  and 
as  to  the  nature  of  the  lorit  itself ^  the  same  as  it  is  treated  bj 
the  laws  and  decisions  of  the  State  where  the  same  is  applied  for. 
This  last  decision  is  based  upon  this  view.  See  the  opinion  of 
the  court  in  that  case,  6  WalL  189-194. 

The  cases  of  KendaU  v.  United  States  and  KendaU  v.  Stokes 
arose  under  the  laws  of  the  District  of  Columbia,  in  the  part 
ceded  by  Maryland.  At  that  date  they  were  the  same  as  the  laws 
of  Maryland  at  the  date  of  cession  to  the  general  government. 
The  statute  of  9th  Anne,  ch.  20,  had,  at  this  date,  been  either  re* 
cognized  by  the  decisions  of  the  courts  or  adopted  by  statute  in. 
most  of  the  States  of  the  Union.  High,  on  Ex.  Bern.,  §  448^ 
p^  319 ;  %  496,  p.  857.     From  what  can  be  inferred  from  the 
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decidonB  in  the  cases  of  KendaR  y«  U^ted  States  and  Kendall 
V.  Stokes^  and  *£rom  what  authorities  I  possess,  although  not  ex- 
plicit upon  the  point,  I  have  no  ddubt  but  that  the  statute  of 
9th  Anne,  ch.  20,  was  in  force  in  Maryland  at  that  date. 

By  that  statute  the  party  applying  for  or  prosecuting  a  writ  of 
mandamus  might  plead  to  or  traverse  the  facts  contained  in  the 
return  to  the  alternative  writ,  to  which  traverse  the  person  mak- 
ing such  return  might  reply,  take  issue  or  demur.  And  the  stat- 
ute goes  on  to  provide :  '^  And  such  further  proceedings,  and  in 
such  manner  shall  be  had  therein,  for  the  determination  thereof, 
as  might  have  been  had  if  the  person  or  persons  suing  snch  writ 
had  brought  his  or  their  action  on  the  case  for  a  false  return.  And 
if  any  issue  shall  be  joined  in  such  proceedings  the  person  or  per- 
sons suing  such  writ  shall  and  may  try  the  same  in  such  place  as 
an  issue  joined  in  such  action  on  the  case  should  or  might  have 
been  tried."     9  Anne,  ch.  20,  §  2. 

This  statute  evidently  incorporates  an  action  on  the  case  upon 
what  was  before  the  proceedings  for  a  writ  of  mandamus. 

The  common-law  authorities  after  this  say  that  the  proceedings 
in  mandamus  were  assimilated  to  or  were  in  the  nature  of  an  ac- 
tion.    3  Black.  Com.  264 ;  Bao.  Abr..  title  Mandamus. 

The  proceedings  after  the  return  to  the  alternative  writ  have 
certainly  all  the  indicia  of  an  action  at  law.  The  decisions  of  the 
United  States  supreme  court,  in  the  cases  of  KendaU  v.  Stokes^ 
Kendall  v.  United  States  and  GiminionweaUh  v.  Dennigon,  should 
all,  in  my  judgment,  be  considered  with  reference  to  the  statute  of 
9th  Anne.  This  last  case  was  instituted  on  an  application  made 
directly  to  the  United  States  supreme  court.  ^^  The  pmctioe  in  the 
United  States  courts,  in  cases  of  inandamus,  prior  to  the  act  of 
congress  of  June  1, 1872,  was  substantially  identical  with  the  prac- 
tice at  common  law."  High's  Extraordinary  Legal  Bemedies, 
373,  §  528. 

In  his  opinion,  in  the  last  of  the  above-named  cases,  in  support 
of  his  ruling  that  in  modem  practice  the  proceedings  in  mandamus 
were  notliing  more  than  '^  an  action  at  law  between  the  parties,'' 
Tansy,  C.  J.,  as  before  said,  cites  the  above  cases  of  Kendall 
V.  United  States  and  Kendall  v.  Stokes.  The  inference  I  draw 
from  this  is  that  the  court  in  this  ease  of  Kentiicky  v.  Dennisanj 
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adopted  the  practice  tbat  prevBi^ed  m  the  District  s)f  Columbia  in 
proceedings  in  mandamttB,  and  hence  adopted  the  common-law 
proceedings  in  sach  cases  as  modified  by  die  statute  of  dth  Anne, 
ponrts,  in  referring  to  this  statute  of  9th  Anne,  treat  it  gener- 
ally as  a  part  of  the  common  law.  I  cannot  briifg  mjrself  to  the 
condnsion  that  so  distingnished  and  able  &  tribtmal  ^as  the  sn* 
preme  court  of  the  United  States  eould  have  held  that  the  pix^ 
ceedings  in  'mandamus,  without  being  noodified  as  ■  by  the  9th  of 
Anne,  were  nothing  more  than,  an  action  a4;  law  between  the  par- 
ties. Before  that  statute  the  proceedings  were  altogether  sum* 
mary.  The  relator  made  an  application,  supported  by  a  suggestion, 
under  oath  to  the  king's- bench,  setting  fordi  facts  which  showed 
that  some  one  of  the  king's  officei*8  was  not  performing  his  duty, 
or. that  some  person  had  unlawf  idly  intruded  himself  into  an  office^ 
and  if  the  court  deemed  the  facts  sufficient,  an  alternative  writ  was 
issued  in  tlie  king's  name.  Neither  the  application  or  the  sugges- 
tion were  entitled.  If  the  respondent  made  a  return  traversing 
the  alternative  writ  fully,  there  was  an  end  of  the  proceeding. 
The  truth  or  falsity  of  the  return  could  not  be  tried  and  deter- 
mined in  that  proceeding.  The  applicant  had  a  ri^t  to  proceed 
against  the  respondent  in  an  action  on  the  case  in  a  separate  pro- 
ceeding for  a  false  return,  if  he  had  suffered  any  damage  on  ac- 
count of  such  return.'  If  the  respondent  did  not  fully  traverse 
the  alternative  writ  the  peremptory  writ  issued.  Tapping's  Man- 
damus, 5;  High's  Extraordinary  Legal  Bern.  825,  §  457;  3 
Blackstone's  Com.  110-111.  It  is  true  that  there  appears  to 
have  been  a  practice,  at  common  law,  at  times  of  issuing  a  rule 
nisi  to  the  respondent,  on  the  filing  of  the  suggestion  requiring 
him  to  show  cause,  if  any,  why  the  alternative  writ  should  not 
issue.  This  rule  did  not  issue  in  all  cases,  however.  Tapping^s 
Mandamus,  5-6;  3  Blackstone's  Com.  111.  But  even  when 
the  rule  nisi  was  issued  there  could  not  be  said  to  be  a  case  at  law, 
for  neither  the  application,  or  affidavit  or  suggestion  were  entitled. 
And  they  were  not  entitled  for  the  very  reason  that  there  was  said 
to  be  no  case  as  yet.  High's  Extraordinary  L^.  Bern.,  §  509 ; 
Moses  on  Mandamus,  251,  and  cases  cited  there.  After  an  alter- 
native writ  was  issued,  commanding  the  respondent  to  do  the 
acts  specified,  or  show  cause,  how  could  mandamus  be  called  a 
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ease  or  acti<»ii  at  law  between  the  parties.  For,  as  we  have  se^  if 
the  return  fully  traversed  ihe  writ^  its  truth  or  falsity  could  not 
be  tried  in  that  proceeding. 

The  writ  was  issued  in  the  name  of  the  king.  If  the  return 
was  not  sufficient  in  law  there  conld  be  no  demurrer  interposed  to 
it  There  seems  to  have  been  invented,  for  the  determination  of 
the  legal  sufficiency  of  the  return,  what  was  termed  a  concilium^ 
if  tlie  defect  was  not  apparent  on  its  face.  But  if  it  was,  then  its- 
legal  sufficiency  was  determined  by  motion.  Again,  all  the  com- 
mon-law writers  upon  the  subject  of  mandamus,  in  speaking  of 
tibe  effect  of  the  statute  of  9tii  Anne  upon  the  proceedings  in 
mandamus,  say  after  this  statute  mandamus  became  assimilated 
to,  or  assumed  the  nature  of  an  action.  Tapping's  Mandamus 
(marginal  page),  7 ;  High's  Extra,  Leg.  Bem.,  §  458 ;  3  Bla^- 
stone's  Oom.  265 ;  fiac.  Abr.,  title  Mandamus.  From  this  it 
is  evident  that  these  writers  did  not  consider  the  proceedings 
in  mandamus  an  action  at  law  before  this  statute.  Although 
we  have  adopted  the  conmaon  law  of  England,  so  far  as  applica- 
ble, yet  the  statute  of  9th  Anne,  upon  this  subject,  is  not  in 
force  with  us.  We  have  adopted  a  statute  at  variance  with  and 
which  takes  the  place  of  and  supersedes  it. 

If  I  am  correct  in  the  foregoing  views  the  decisions  in  the 
cases  of  KenddU  v.  The  United  States j  Kendall  v.  Stokes  and 
KenMchy  v.  Dermison  are  not  authority  with  us  under  our  stat- 
ute. And  under  the  authority  of  RiggB  v.  Johnson  County,  we 
must  consider  proceedings  in  mandamus  as  we  find  them  under 
our  Territorial  laws.  Is  it  an  action  at  law  under  our  statute  t 
Mandamus^  with  us,  is  but  a  modification  of  the  common-law 
proceedings  before  the  statute  of  9th  Anne  upon  this  subject 
Much  of  it  is  only  declaratory  of  the  conomon  law  as  it  was  before 
that  statute.  At  common  law  the  writ  was  issued  to  any  inferior 
tribunal,  corporation,  board  or  person  to  compel  the  performance 
of  any  duty  specially  enjoined  by  law  as  a  duty  resulting  from 
an  office,  trust  or  station,  or  to  compel  tiie  admission  of  a  person 
to  the  possession  of  an  office  from  which  he  had  been  unlawfully 
excluded  by  such  tribunal,  corporation,  board  or  person.  This  is 
section  518  of  our  Practice  Act 

The  writ  issued  at  common  law  is  the  same  as  under  our  statute 
where  there  was  not  a  plain,  speedy  and  adequate  remedy  in  the 
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ordinary  coarse  of  law  on  the  application  of  a  party  beneficially 
Interested.  At  common  law  the  application  was  supported  by  a 
suggestion  under  oath.  The  application,  under  our  statute,  is 
supported  by  aflSdavit.  At  common  law  the  term  *^  motion  *'  is  used 
instead  of  application,  but  an  application  is  no  more  than  a 
motion.  In  section  623  of  our  Practice  Act  it  is  called  a  motion. 
Section  521  of  our  Practice  Act  shows  that  the  alternative  writ  may 
be  granted  without  notice  as  at  common  law.  The  same  section 
also  shows  that  the  application  may  he  heard  on  notice.  This  is 
nothing  more  than  the  rule  nisi  at  common  law  to  show  cause. 
Under  our  Practice  Act  the  proceedings  are  simplified,  and  the  al- 
ternative writ  is  dispensed  with  when  the  application  is  granted  on 
notice.  Section  622  provides  that  there  may  be,  at  the  proper  time, 
an  answer,  under  oath,  made  the  same  as  to  a  complaint  in  a  ciml 
nction  to  the  affidavit,  if  notice  be  served,  or  to  the  alternative 
writ.  This  answer  is  nothing  more  than  the  cause  shown  under 
the  rule  nwt,  or  the  return  to  the  alternative  writ  at  common 
law.  Section  523  provides  for  a  trial  by  jury  when  an  issue  of  fact 
is  raised  by  the  answer.  As  before  said,  this  trial  by  jury,  under 
our  statute,  is  discretionary  with  the  court.  It  will  be  observed 
that  the  whole  issue  is  not  to  be  presented  to  the  jury  as  in  an 
ordinary  action  at  law.  If  the  court  decides  to  submit  the  ques- 
tion of  fact  at  issue  to  a  jury,  he  must  make  an  order  in  which 
:shall  be  distinctly  stated  the  question  to  be  tried,  and  the  place  of 
trial.  This  is  at  variance  with  the  common-law  proceedings. 
Before  the  statute  of  9th  Anne  there  was  no  trial  by  jury  of  an 
issue  of  fact  when  such  occurred  upon  cause  shown.  After  that 
statute,  as  the  proceedings  after  issue  joined  upon  a  question  of 
fact  were  to  be  conducted  as  an  action  on  the  case^  a  jury  was 
awarded.  Taking  this  section  624,  and  sections  525  and  528  to- 
gether, and  it  appears  that  the  manner  of  presenting  the  issue  to 
a  jury  in  mandamus  proceedings  under  our  statute  is  more  nearly 
allied  to  an  issue  framed  in  a  chancery  case  and  sent  to  a  court 
of  law  to  be  tried  than  to  those  of  law.  During  the  time  of  this 
trial  of  the  issuel  of  fact,  which  may  be  liried  in  any  county  in  the 
Territory,  the  proceedings  are  all  the  time  pending  in  the  court 
in  which  they  were  instituted,  and  the  finding  of  any  fact  by  the 
jury,  in  the  court  in  which  the  question  was  ordered  tried,  must 
Vol.  n.  —  84 
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be  certified  back  to  this  court.  And  in  a  case  where  the  answ^  is 
made,  under  notice,  to  the  affidavit^  no  caae  is,  in  reality,  pending 
all  this  time  of  the  trial  of  this  issue.  The  application  is  not 
entitled ;  the  affidavit  is  not  entitled,  and  the  answer,  under  sudi 
circumstances,  of  course  should  not  be  entitled.  And  this  we 
hold  is  the  proper  practice  under  our  statute.  Mandamus  is  gov- 
erned by  the  rules  of  the  common  law  when  these  have  not  been 
abrogated.  High's  Extra.  Leg.  Bern.,  §  8.  These  rules  of  prac- 
tice have  not  been  abrogated  under  our  statute.  At  common  law, 
in  regard  to  entitling  the  proceedings,  they  were  as  set  forth 
above.  Chance  v.  Tem^le^  1  Iowa,  179 ;  Haigkt  v.  Tamer,  2 
Johns.  371 ;  People  y.  Tiogay  1  Wend.  391 ;  People  v.  Dikeman^ 
7  How.  Pr.  124;  High's  Extea.  Leg.  Eem.  509 ;  Moses  on  Man- 
damus^ 251 ;  StcUe  v.  Johnson  County,  10  Iowa,  157. 

The  reason  given  for  not  entitling  the  application  and  affidavits, 
as  will  appear  by  the  above  authorities,  is  because  no  case  is  yet 
pending.  The  object  of  all  the  proceedings  in  mandamus  before 
the  writ  issues  is  to  enlighten  the  discretion  of  the  court  in  de- 
termining whether  or  not  to  issue  the  writ.  The  granting  of  the 
writ  of  mandamus  rests  in  the  wise,  legal  discretion  of  the  court 
High's  Ex.  Leg.  Rem.  9, 11  and  12,  and  cases  dted ;  Moses 
on  Mandamus,  18,  and  cases  cited.  And  this  last  is  true,  whether 
or  not  issue  be  joined  upon  the  affidavit  or  alternative  writ.  In 
this  proceeding  the  application  was  not  entitled,  the  affidavit  was 
not  entitled,  the  notice  of  the  application  was  not  entitled,  and 
the  answer  should  not  have  been  if  it  is.  To  call  this  an  action 
or  suit  at  law  would  be  certainly  a  misnomer  ;  and  it  is  not  cer- 
tainly a  case  at  law  unless  that  term  signifies  more  than  action  or 
suit  at  law,  and  was  used  by  congress  in  so  broad  a  sense  as  to 
embrace  proceedings  for  the  writ  of  certiorari^  the  writ  of  habeas 
corpus  and  proceedings  for  contempt.  Certainly  congress  could 
not  have  intended  to  use  it  in  so  extensive  a  sense.  The  statutes 
of  our  Territory,  upon  the  subject  of  mandamus,  show  conclu- 
sively that  pur  Territorial  legislative  power  did  not  suppose  it  was 
providing  for  an  action  at  law.  Section  522  of  our  Practice  Act  pro- 
vides, that  the  party  "  may  show  cause  by  answer  under  oath  made 
in  the  same  manner  as  an  answer  to  a  complaint  in  a  dvU  action^ 
Section  529  of  said  act  provides :  "  The  writ  shall  be  served  in  the 
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Bame  manner  a6  a  summonB  in  a  cH>U  €i<:tiony  except  when  other- 
wise ezpreeslj  direeted  by  order  of  the  court." 

The  manner  in  which  the  term  civil  action  isnsed  in  these  two 
sections  showis  condusively  that  our  legislative  assembly  did  not 
consider  that  the  proceedings  in  mandamus  were  a  civil  action. 
What  is  a  civil  action?  The  first  section  of  our  Practiit^e  Act  is  aa 
follows :  ^'  There  shaU  be  in  this  Territory  but  one  form  of  civil 
action  for  the  enforcement  or  protection  of  private  rights,  and  the 
redress  or  prevention  of  private  wrongs."  It  will  be  seen  that 
the  civil  action  here  referred  to  has  reference  exclusively  to  pri- 
vate rights  and  private  wrongs.  And  it  may  here  be  observed 
that  it  was  the  intention  of  our  legislative  assembly  to  provide  for 
all  of  what  are  usually  denominated  actions  at  law  and  suits  in 
equity.  It  is  believed  that  all  civil  actions  at  law  or  suits  in  equity 
as  used  before  our  Code,  had  for  their  objects  only  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  or  prevention 
of  jpHvate  wrongs.  Of  course  a  government  might  resort  to  one 
of  these  actions  in  a  prc^r  case,  but  when  this  was  done  it  was 
treated  as  a  person  and  the  right  it  sought  to  enforce  was  in  its 
nature  a  private  right.  It  was  one  of  that  class  of  rights*  that  in 
its  nature  may  pertain  as  well  to  a  private  person  as  to  a  govern- 
ment.  What  is  the  natiire  of  the  proceedings  called  matidamus  t 
"  It  is  not  applicable  as  a  redress  for  mere  private  wrongs."  Tap* 
ping's  Mandamus,  59.  **It  is  not,  however,  applicable  as  a 
private  remedy."  Id.  64.  "It  can  be  resorted  to  only  in 
those  cases  where  the  matter  in  dispute,  in  theory,  concerns  the 
public,  and  in  which  the  public  has  an  interest.  The  degree  of 
its  importance  to  the  public  is  not,  however,  scrupulously  weighed.'* 
Moses  on  Mandamus,  18. 

"  In  the  specific  relief  which  it  affords,  a  mandamus  operates 
much  in  the  nature  of  a  bill  in  chancery  for  a  specific  performance,, 
the  principal  difference  being  that  the  latter  remedy  is  resorted  to 
for  the  redress  of  purely  private  wrongs  or  the  enforcement  of 
contract  rights,  while  the  former  generally  has  for  its  object  the 
performance  of  obligations  arising  out  of  official  station^  or 
specially  Imposed  by  law  upon  the  respondent.  The  object  of 
mandamus  is  to  prevent  disorder  from  a  failure  of  justice  and  a 
defect  of  police,  and  it  should  be  granted  in  all  cases  where  ike 
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law  has  established  no  spec^  remedy j  and  where^  in  fustiee^ 
there  should  be  one.  And  the  value  of  the  matter  in  lAsne,  or 
the  degtee  of  its  importance  to  thepviUcy  should  not  be  too  scru- 
pulouBly  weighed."    High's  Ex.  Leg.  Bern.,  §  1. 

From  the  above  authorities  it  appears  that  mandamus  is  not  a 
remedy  for  the  enforcement  of  private  rights  or  the  prevention 
or  redress  of  private  wrongs^  but  a  remedy  for  the  enforcement 
of  public  duties  enjoined  by  law,  and  which,  in  theory  at  least, 
tlie  public  have  a  right  to  demand  to  be  performed,  and  an  inter- 
est  in  the  same.  The  enforcement  of  the  writ  may  inddentallyj 
and  as  a  result,  affect  private  rights,  but  this  is  not  the  prime  ob- 
ject of  the  issuance  of  the  writ.  We  refer,  in  confirmation  of 
this  view,  to  the  fact  that  the  general  practice  is  for  the  writ  to 
issue  in  the  naijde  of  the  government  or  sovereign,  on  the  relsr 
tion  of  some  party.  In  correct  practice^  as  we  have  seen,  the  pro- 
ceedings never  are  entitled,  as  for  example^  John  Doe  v,  Sidbud 
Boe. 

In  all  treatises  upon  pleadings  pertaining  to  common-law  aetiong 
there  wiU  not  be  found  one  word  upon  tlie  subject  of  mandamus. 
It  is  not  treated  of  by  one  of  them  as  a^  civil  action  at  law. 
Burrill,  in  his  Law  Dictionary,  in  defimng  tlie  term  *'  action," 
says :  '^  It  is  further  to  be  observed  that  there  are  many  judicial 
proceedings  conducted  merely  in  the  same  form  as  actions  b^ore 
the  same  tribunals,  and  with  the  same  general  objects,  viz.,  the 
enforcement  of  some  legal-  right  or  remedy  which,  nevertheless, 
are  not  technically  considered  as  action^,  nor  so  denominated. 
Of  this  description  are  the  proceedings  at  law  by  writ  of  error ^ 
seire  facias^  mavdamus^  certiorari^  habeas .  corpus^  and  the 
like." 

The  attempt  to  classify  the  proceedings  in  mandamus  is  always 
futile.  It  is  sui  generis.  Undoubtedly  it  may  be  called  an  ex- 
traordinary legal  remedy,  civil  in  its  nature.  Some  courts  have 
held  that  mandamus  was  a  prosecution  but  not  a  criminal  action, 
but  a  proceeding  of  a  special  and  independent  character.  Chance 
V.  Temple^  1  Iowa,  179. 

The  king's  bench,  in  England,  had,  originally,  exclusive  juris* 
diction  over  the  writ  of  mandamus.  Originally  this  court  had 
no  jurisdiction  over  any  actions  or  remedies  that  did  not  savor  of 
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£  ciiminRl  'nature.  3  BlaekflitoBe'B  Oool  (nuurginal  page)  43.  I^  is 
endent  Blaeketone  did  not  consider  mandamus  a  oonnnon-law 
actian.  Bee  Blackstone^s  Com.,  book  8y  ah.  17.  Upon  eonsidei^ 
ering  these  authorities  we  have  a  solution  of  what  tibe  legisla- 
tive power  of  this  Territory  meant  in  sections  533  and  539  of 
our  PrActioe  Act,  by  the  term  '^  civil  action."  It  referred  to  the 
action  provided  in  ^e  first  section  of  our  Oivil  Practice  Act  iot 
the  enforcement  or  protection  of  private  rights  and  the  redress 
or  prevention  of  private  wroi^  This,  in  most  Codes  of  CSvil 
Practice  similar  to  ours,  is  called  a  dvil  action.  Mandamus^ 
being  a  remedy  to  enforce  a  public  right  and  not  for  the  enforce^ 
ment  or  protection  of  private  ri^ts  or  the  prevention  or  redresa 
of  private  wl!ongs,  is  not  a  civil  action.  It  is,  undoubtedly,  i^ 
civil  remedy,  but  the  terms  ^  remedy^'  and  '^  action  **  are  not  synony- 
mous. The  term  "  civil  action,"  under  our  Practice,  is,  as  we 
have  seen,  co-extensive  with  the  common-law  actions  and  suits  in 
equity.  Cases  at  law  signifying  nothing  more  than  actions  at 
law.  llandamus  is  not  a  case  at  law,  then,  under  our  Practice,  and 
hence  not  within  the  clause  of  the  law  of  congress  under  consid* 
eration,  which  guarantees  a  trial  by  jury  in  all  cases  cognizable 
at  common  law.  We  have  been  referred  to  but  one  authority 
which  holds  that  the  right  of  trial  by  jury  is  not  absolute  in  cases 
in  mandamus.  Atherton  v.  Sheni^ood^  16  Minn.  231.  No  casee 
were  cited  holding  a  contrary  view. 

The  case  of  T?ie  People  v.  Pachecoy  39  Cal.  210,  was  cited  to^ 
show  that  there  it  was  held  to  be  nothing  more  than  a  civil  ac- 
tion. It  did  decide  that  the  clause  of  our  Pra<Jtice  Act  which 
provides  that  every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest  applied  to  mandamus^  and  that  the  proceed- 
ing instituted  which  exhibited  a  clear  case  for  mandamus  couJd! 
not  be  prosecuted  in  the  name  of  the  State.  As  much  as  I  am* 
inclined  to  follow  the  rulings  of  that  distinguished  court  Upoa 
the  subject  of  practice,  I  totally  disagree  with  its  rulings  in  this 
pai-ticular  in  that  case,  ^hat  provision  of  our  Practice  refers 
i/j  civil  actions  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wrongs,  and  hence  doea 
not  apply  to  mandamus. 
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Our  statute  upon  mandamus,  which  is  the  same  as  that  of  Csl* 
ifornia^  pro^'ides  that,  the  party  beaeficiallj  interested  may  apply 
for. this  writ;  and  the  authorities  are  aknost  universal  that  when 
the  writ  issues  it  is  issued  in  the  name  of  the  govemmeot,  and  is 
entitled  as  a  case  by  the  government  against  the  respondent,  and 
is  ft  command  on  the  part  of  the  government.  Tapping's  Han- 
damns^  59;  Moses  on  Mandamus,  194;  High's  Ex.  Leg.  Bern., 
§  1 ;  Chance  v.  Temple^  1  lowa^  179. 

Whether  or  not  this  writ  shall  be  considered  a  prerogative  writ 
makes  very  little  difference  in  practice.  It  is  a  neoessaryand 
proper  remedy  over  which  certain  ooorts  are  given  cognizance  by 
our  laws ;  and  the  general  authority  given  our  legislative  power  to 
establish  a  full  code  of  municipal  laws,  for  this  being' called  a  Ter- 
ritorial government,  includes  the  power  to  provide  for  this  writ  as 
n  necessary  and  proper  portion  of  our  judicial  system. 

Mueh  might  be  said  in  relation  to  the  issues  presented  in  this 
proceeding.  Th^re  are  a  large  number  of  issues  tendered  in  the 
answers  that  go  to  the  point  that  there  was  a  fraudulent  and 
illegal  vote  oast  upon  the  subject  of  the  approval  of  the  capital 
law. 

This  is  a  question  that  the  canvassers  of  the  return  of  the  ab 
stracts  of  the  votes  had  nothing  to  do  with.  tt.  was  no  part  of 
itheir  duty  to  deteroune  what  was  the  true  and  legal  vote  cast 
What  they  were  required  to  do  was  to  determine  what  the  ab- 
stracts of  the  vote  returned  to  them  showed  upon  this  subject. 
As  they  have  no  right  to  go  behind  these  abstracts  they  have  no 
right  to  assign  as  a  reason  for  not  canvassing  the  true  abstracts, 
that  there  was  an  illegal  and  fraudulent  vote  behind  them. 

If  such  an  issue  was  allowed  to  be  raised  when  the  question 
was  whether  an  election  officer  should  canvass  or  not  election  re- 
turnS)  every  single  one  of  them,  down  to  the  judges  of  election, 
might  raise  the  same  issue,  and  there  would  be  a  clog  upon  our 
whole  political  systeni.  Officers,  whose  duty  by  law  is  to  canvass 
Tectums,  have  no  other  legal  duties  than  these  to  perform,  and  as 
it  would  not  be  within  the  province  of  the  proceedings  in  man- 
<lamiis  to  compel  them  to  go  behind  the  returns  and  determine  the 
actual  legal  vote  cast,  so  they  cannot  set  up  what  in  law  does 
not  concern  them,  as  officers,  as  a  defense  when  they  are  required 
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to  do  wh  it  does  eoncern  them,  as  officersi  under  the  proyisionff 
of  law. 

Again,  many  of  the  iwnes  presented  in  the  answers  were  set 
forth  on  information  and  belief.  The  answer  to  the  affidavit  or 
alternative  writ  provided  for  must  conform  to  the  same  rules  as 
would  an  answer  to  a  complaint  in  a  civil  action.  Civil  Practice 
Act,  §  522.  In  the  case  of  Sanch  y.  Maclaj/j  aaite^  35,  this  court 
held  that,  under  the  provisions  of  our  statutes,  an  answer. to  a 
complaint  upon  information  and  belief  would  not  be  proper.  The 
late  amendments  to  the  Civil  Pra^ice  Act  have  not  changed  it  so 
as  to  vary  this  ruling.  It  was  doubtful  whether  a  single  issue  was 
presented  in  this  case  in  proper  form,  save  the  one  that  put  in 
issue  the  fact  aa  to  wheth^  there  was  any  such  town  as  Helena. 

It  is  not  necessary,  however,  to  consider  this  question  further, 
only  to  observe  that  the  unsatisfactory  manner  in  which  an  issue 
is  presented  should  guide  a  court  in  exercising  its  discreti(Mi  in 
such  a  ]pn)ceeding  as  this,  in  awarding  or  refusing  a  jury.  It  is 
only  when  a  material  issue  is  raised  by  an  answer. that  in  this  pro- 
ceeding a  court  has  the  discretion  to  order  an  issue  submitted  tp  a 
jury.    Civil  Practice  Act,  ^  521, 523  and  527. 

It  may  be  f  urther.observed  that  the  character  of  the  issue  to  be 
presented,  and.  the  condition  of  the  public  mind  in  the  region 
where  the  court  is  held,  and  the  peculiar  interests  at  stake,  and  the 
inclemency  of  the  weather  that  would  prevent  the  court  from 
procuring  a  jury. from  a  distance  in  a  less  excited  and  interested 
region,  and  the  delay  that  wovdd  be  occasioned  by  sending  the 
issue  to  anoth^  court  to  be ,  tried,  are  all  matters  which  a  court 
may  take  into  consideratiop  in  d^iding  upon  a  question  of  difr 
oretion. 

When  a  court  feels  that  the  highest  and  best  interests  of  a 
government  wiU  be  piiotected  and  fostered  by  assuming  all  of  the 
legal,  responsjbilitiee  of  its  judicial  position,,  it  is  its  duty  to  ac- 
cept the  sitnation  no  matter  what,  considerations  of  personal  pru- 
deiiice  might  dictate  to  the  members  of  that  body  a  different 
oourse.  Considering  all  of  the.  matters  that  should  guide  the 
legal  discretion  of  this  court  in  this  proceeding,  the  majority  of 
its  members  refuse  |ite  application  for  a  jury. 
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As  this  opinion  will  be  filed  subsequent  to  the  trial  of  the  issnes^ 
presented,  I  feel  that  it  is  mj  privilege  to  add  to  this  opinion  the 
following :  The  only  material  question  that  was  presented  to  the 
court  to  determine  was  as  to  whether  or  not  the  abstract  of  the 
vote  of  Meagher  county,  which  the  marshal,  secretary  and  gov- 
ernor had  canvassed  at  their  first  session  as  a  canvassing  board 
upon  this  subject,  was  a  forged  one  or  not  Upon  a  considera- 
tion of  the  evidence  before  it,  the  court  did  not  hesitate  a  minute 
in  deciding  that  that  abstract  was  a  forgery.  This  was  the  unani- 
mous opinion  of  the  court.  The  only  question  ilpon  which  there 
was  a  unanimous  opinion  of  the  court  upon  any  one  material 
issue  presented  in  all  of  these  proceedings  upon  this  subject; 
and  I  cannot  refrain  from  observing  that  this,  I  think,  fully  vin- 
dicates the  action  of  the  court  in  its  determination  to  refuse  a 
jury. 

Enowlbs,  J.  In  the  application  of  Chumaeero  and  J'ohnston 
for  a  writ  of  mandate  against  the  govMnor,  secretary  and  marshal 
of  this  Territory,  the  question  of  the  original  jurisdiction  of  thia 
court  to  entertain  an  application  for  a  writ  of  mandate  was  con- 
sidered, and  it  was  there  held  by  it  that  this  court  had  such  juris- 
diction. I  deem  it  necessaiy  to  add  but  a  few  words  to  that  de- 
cision. On  this  point,  section  9  of  our  Organic  Act,  after  pro- 
viding for  the  several  courts  of  the  Territory,  uses  this  language : 
**  The  jurisdiction  of  the  several  courts  herein  provided  for,  both 
appellate  and  original,  and  that  of  probate  courts  and  of  justices 
of  the  peace,  shall  be  as  limited  by  law."  This  is  a  grant  of 
power  to  the  legislative  anthority  over  this  subject  of  jurisdiction. 
The  language  used  is  not  as  definite  and  perspicuous  as  could  be 
desired ;  and,  perhaps,  no  Verbal  criticism  can  be  made  upon  it, 
considering  the  rest  of  the  section^  that  Would  be  free  from  ob- 
jections. In  this  Territory,  and,  in  fact,  in  all  of  the  Territories 
having  similar  Organic  Acts,  the  question  of  what  was  the  true 
construction  of  this  grant  of  power  hlls  created  considerable 
'  anxiety  and  trouble,  and  instigated  c(msidenible  investigation  and 
thought. 

The  general  construction  the  legislative  departments  of  the  aer- 
eral  Territories  have  put  upon  this  grant  has  been  similar  to  that 


•decided  upon  by  the  snpveme  conirfe  of  the  Unitec  Btates  in  the 
case  of  JBombu€iUe  t.  Toombs,  18  WalL  648 ;  and  H  is  a  maxim 
in  the  eonstrnclion  of  rtatates  ^^  that  oontempoi^AeooB  expcaition 
is  very  strong." 

Ko  better  impimeion  can  •  be  oontayed  of  what  the  United 
States  supreme  cooit  dedded  in  tiiat  caee^  than  will  arise  from  an 
inspection  of  the  exact  laagnage  need  by  it.    It  is  as  fallows : 

'^  Whenever  coogieds  has  proceeded  to  orgaaijse  a  gorrarmient 
for  any  of  the  Teirhories,  it  has  meiely  inetitnted  a  general  sys- 
tem of  courts  therefor^  and  :has  committed  to  the  TerritoriaV 
assembly  full  power,  subject  to  a  few  specified  or  implied  condi- 
tions^ of  sapplyii^  all  details  of  legialation  necessary  to  pot  the 
system  into  operation,  even  to  the  driving  of  thejtiriadicUon  of 
the  several  conrts." 

Again :  '^  From  a  review  of  the  entire  past  legislation  of  coa- 
gress  on  the  snbject  under  consideration,  our  conclusion  is,  that 
the  practice,  pleadings,  and  forms  and  modes  of  proceeding  of  the- 
Territorial  courts,  as  wdl  as  ih&ir  respective  Jttrisdiotions^  sub- 
ject, as  befom  said,  to  a  fbw  express  or  implied  conditions  in  the* 
Oi^nie  Act  itself,  were  intended  to  be  left  to  the  legislative  action 
of  the  Territorial  assemblies,  and  to  the  regulations  which  might 
be  adopted  by  the  eoarta  themselves^" 

Whatever  may  be-  said  about  the  point  of  the  power  of  the- 
ie^slative  authority  over  the  jurisdiction  of  the  several  Territorial 
courts^  here  decided,  being  obiter  dioUh  certain  it  is  that  the  opin- 
ion does  cover  the  point  at  iBsue,  and  holds,  that  subject  to  a  few 
eotpressor  impljied  conditions^  which  will  be  considered  hereafter,, 
the  legifidai(n[Te  'aothoitty  of  the  Territory,  may,  under  the  grant 
before  epeeified,  fix  aod  determine  the  jurisdiction  of  tine  several. 
Territorial  courts ;  andceortain!  it  is.  that  the  opinion,  was  called 
forth  in  a  case  where  tlie  extent  of  the  power  conferred  upon  the- 
legislative  authority  by  this  grant  was  under  consideration.  And 
it  Is  further  Bvident  that  the  supreme  court  of  the  United  States,. 
in  this  case,  intended  to  fully  review  this  mos6  vexed  question  iu 
reji^rd  to  the  Iq^shitive  powers  of  the  Territories  over  the  juris- 
diction of  Territorial  eourts,  and  to  settle  it  permanently,  and  to* 
place  their  decision  upon  a  solid  and  enduring  foundation.  The- 
TeiTitories  ought  to  be  willing  to  be  bound  by  that  decision.  It 
Vol.  II.  — 35. 
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pntft  a  liberal  e(»istructioii  upon  the  graatB  of  pover  to  thenii  aad 
'gires  them  a  standing  that  has  freqaently  been  denied  Aem,  e^en 
by  that  coart,  heretofore,  and  it  is  certainly  good  aathority  for 
Territorial  courts  to  follow.    Whether  or  not  it  is  obUer  dicta 
•upon  this  point,  it  is  the- deliberate  opinion  of  the  highest  jadicial 
body  in  the  United  States,  composed  of  able  and  ezperieneed 
jurists.     The  ne^  point  I  will  consider  is,  what  are  the  few  ex- 
press and  implied  conditions  upon  the  legislative  authority  in 
•exercising  tliis  grant  of  power  t    It  is  not  difficult  to  determine 
what  the  express  conditions  are.     They  are  contained  in  the  pro- 
viso in  section  9  of  onr  Organic  Act,  and  section  2  of  the  amend- 
ment thereto.     A  mere  inspection  will  disclose  them.     But  no- 
where in  the  Organic  Act  is  there  an  express  proviuon  that  the 
supreme  court  shall  not  have  any  original  jurisdiction*    If  there 
is  any  condition  of  that  kind  it  must  be  an  implied  one.     From 
the  use  of  the  terms  ^^  district  courts  "  and  ^^  supreme  oonrts,"  I  do 
not  see  how'  any  such  condition  ean  be  implied.    For  if  from  these 
terms  the  jurisdiction  is  implied,  then  it  is  just  as  much  implied 
that  the  district  oonrts  shall  be  courts  of  original  jurisdictioQ  as  it 
is  that  the  supreme  court  should  have  only  appellate  jurisdiction; 
.and  it  is  just  as  much  implied  that  the  district  courts  should  be 
.courts  of  exclusively  original  jurisdiction,  as  it  is  that  the  supreme 
>G6urt  should  have  only  appellate  jurisdiction.    Yet,  under  the  in- 
terpretation which  the  several  legislative  departments  of  the  Te^ 
ritories  have  given  to  this  grant  above  lefenred  to,  appeala  have 
been  allowed  from  justices  of  the  peace  and  the  probate  courts  to 
the  district  courts,  under  laws  they  have  enacted  in  purananoe 
thereto.    It  is  true  that  now,  under  an  amendment  to  our  Oi^ganie 
Act,  appeals  from  the  probate  to  titie  district  courts  tfe  provided 
for.    But,  long  before  this  amendment,  appeals  from  the  probate 
<o  the  district  court  were  allowed  under  Territorial  laws,  and  ap- 
peals to-day  from  justices  of  the  peace  to  the  diatriet  courts  are 
^authorized  only  by  virtue  of  such  laws.    If  the  terms  "  district 
^courts  "  and  ^supfeme  court  '^  fix  the  jurisdictknn  of  &eee  courts, 
"Why  was  it  necessary  to  insert  the  elaose  in  our  Organic  Act,  ^^  The 
jiirisdietion  of  the  several  courts  herein  piK>vided  for,  both  appel- 
)late  and  original,  and  that  of  probate  courts  and  of  justices  of  the 
^^eace.  shall  be  as  limited  by  law.'' 
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jLTid  why  was  it  neoeesary  to  providi^  that  the  supreiiie  and  . 
-district  courts  diiall  possess  chaneeoy  as  well  as  common-law  jui^Is- 
-diction  ?    And  why  was  it  thongfait  best  to.  enact,  that  '^  wrats  of 
•error,  bills  of   excepticms,.  and  appeals,  shall  be  allowed  in  all 
^cases  from  the  final  decisions  of  said  district  courts  to  the  supreme 
court,  und^  such  regulations  as  may  be  prescribed  by  law."    If 
the  term  ^^  supreme  opurt"  fi^es  the.  status  of  that  court  as  ex- 
clusively an  appellate  oouit^  then,  in  the  same  section,  we  see  the 
jurisdiotion  thereof  fixed  by  the  term  used  next,  a  grant  of  powec 
to  the  legislatxye  authonty  to  define  it<    Thirdly,  a  limitation  on 
this  ground,  namely,  that  it  shall  possess. chancery  and  common^ 
law  juriadiction.    And  lastly^  we  find  it:  made  an. appellate  court 
from  the  final  decisions  of  all  cases  in  the  district  court;  a  juris- 
dictiQn  that,,  it  is  elsjmed,  4:he  rery  term  gtyes  it.    The  truth  is,' 
that  to  hold  that  ^Ite  term  ^^  supreme  ooiirt "  fixes  its  jurisdiction, 
would  ma^e  of  se^^on  9  an  absurdity  ^    The  point  that  the  Or- 
.ganic  Act  maizes  pr4P(va6ioin  for  writs  of  error,  bills  of  exo^ytion, 
and  appeals  from  the  final  decisions  of  the  distsiet  courts  to  ihe 
■supreme  court,  cannot  raise  the  implication  that  the  supreme  court 
is  only  an  appellate  court;  for  if  the  <3onfer£ing  of  one  jurisdic- 
tion in  the  Organic  Act  precludes  the  conferring  of  any  other, 
then  the  grant  of   jurisdiction  thajb  the  'f  district   courts  shall 
have  and  exercise  the  same  jurisdiction,  in  all  cases  arising  uiider 
the  cQUStitutioD  and  laws  of  the  United  States,  as  is  vested  in  the 
•district  and  circuit  courts  of  the  United  States,"  would  preclude 
the  district  courts  from  eicercising  any  other  jurisdiction  than 
this.     If  it  is  sa^d  that  the  jurisdietk»n  here  conferred  on  the 
'district  court  is  a  particular  one,  then  I  answer,  so  is  this  appel- 
late jurisdiction  of  tl^e  supreme  court.    It  is  confined  to  writs  of 
error,  and  <biUs  of  exception^  and  appeals  from  the  pijf  al  dboisiohs 
of  the  pis'TBior ,  obUKT.    Again,,  if  this  clause  confors  upon  th^ 
supreme  court  all  the  jurisdiction  it  is  entitled  to,  namely,  appel- 
late jurisdiction  of  the  final  decisions  of  the  district  courts,  then, 
so  far  as  this  court  is  concerned,,  wh^t  force  and  effect  is.  the 
grant  that  the  jurisdiction  of  tliis  ^uxt,  as  well  as  the  others,  shall 
be  limited  by  law ;  and  what  was  the  o^epf  granting,  it  chancery 
and  comi^on-law  jurisdiction  ^    If^it  bjS  said  that.tha  clause,.^^as 
liniited  by  law,"  gave  the  legislative  power  the  authority .  tio  ppK>- 
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vide  the  iiiCKle  of  taking  writ4  of  error,  UUb  of  exception  and 
appeals  to  the  supreme  court  from  district  oomts.  What  was- 
the  necessity  of  this  other  elauBe  in  relation  to  this  very  sabjeety 
'^  Under  snch  regulations  as;  may  be  preseribed  by  hiw."  If  it  be- 
said  that  the  I^riative  authority  may  make  the  supreme  conrt* 
an  appellate  court  for  the  final  decisions  of  the  probate  courts 
and  of  juBtices  of  the  peacd,  I  answer,  certainly.  But  from  whence 
this  power?  From  the  authority  given  in  the  general  grant 
t^t  the  jurisdiction  of  the  several  courts  shall  be  such  as  is* 
limited  by  law.  This  *  grailt,  by  itself,  certainly  gives  as  much 
power  over  the  original  jurisdiction  of  this  court  as  over  its. 
appellate  jurisdietion.  Th^«  is  no  distinction  in  it.  Whatar& 
the  implied  conditions  referred  to  by  the  United  States  supreme 
court  ?  I  am  not  fully  prepared  to  say,  but  I  can  find,  nowhere 
in  the  Organic  Act  itself,  or  out'of  it,  any  implication  that  the 
supreme  court  should  not  have  any  original  jurisdiction.  I  am 
inclined  to  think,  however,  tlist  the  saprerae  court  might  have 
referred  to  something  like  this :  In  the  13th  section  of  our  0^ 
ganic  Act,  there  is  this  clause,  ^  that  the  constitution  and  all  the 
laws  of  1^  United  States  which  -  are  not  locally  inapplicable, 
shall  have  the  same  force  and  effect,  within  the  said  Montana 
Territory,  as  elsewhere  within  the  United  States." 

This  clause,  by  implication,  would  prevent  our  legislative  author- 
ity conferring  jurisdiction,  in  bankruptcy  cases,  upon  the  courts  of 
the  Territory,  or  of  cases  in  admiralty,  or  cases  affiecting  ambas- 
sadors, other  public  ministers,  etc.    Many  other  cases  might  be 
enumerated.    I  suppose,  under  the  general  restrictions  upon  the 
general  government,  which  are  restrictions  upon  Territories  also, 
the  legislative  authority  of  a  Territory  eould  not  abolish  the  right 
of  trial  by  jury  in  the  eases  speciftied  in  the- United  States  con- 
stitution.   Neither  could  it  provide  for  holding  a  p^'son  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury.     These  are  implied  restrictions 
apon  the  legislative  department  of  the  Territory  in  prescribing- 
the  mode  of  judicial  proceedings  and  practice.    Many  other  simi- 
lar restrietioHs  might  be  specified: 

I  only  state  these  as  giving  my  views  in  part  as  to  what  implied 
condition's  I  suppose  the  United  States  supreme  court  referred  ta. 
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f  B  this,  however,  I  may  be  mistaken.  That  court  has  not  stated 
what  implied  ccmditions  it  referred  to.  Whatever  thej  m^ay  be  I 
oan  find  none  that  the  supreme  oonrt  of  the  Territory  cannot  hare 
:any  but  appellate  jurisdiction.  There  is  no  language  of  the  Or* 
^nic  Act  that  I  can  twist  into  conveying  any  such  implication. 
As  to  the  point  that  under  the  cohstruotion  here  given  the  legis- 
lative power  might  pirovide  for  appeals  from  the  supreme  court  to 
justices  of  the  peace,  perhaps  in  cases  involving  not  more  than 
$100,  or  where  the  title  to  land  did  not  come  into  controversy. 
But  I  have  this  to  say  here :  I  have  not  much  respect  for  an  ar- 
gument that  is  based  upon  the  idea  that  it  was  the  intention  of 
congress  to  so  tie  up  the  legislative  authority  of  the  Territory  as 
to  preclude  any  possibility  of  it  enacting  foolish  or  ill-advised 
laws.  I  suppose  that  congress,  if  those  who  advance  such  argu- 
ments  do  not  so  consider,  thought  that  the  legislative  department 
of  the  Territories  would  possess  average  intelligence  and  would 
honestly  desire  to  do  what  was  for  the  best  for  the  people  it  was 
called  upon  to  act  for,  and  would  have  a  more  intimate  knowledge 
of  their  necessities  than  congress.  The  creating  of  Territorial 
governments  presupposed  some  ability  on  the  part  of  the  people 
of  the  Territories  for  self-government. 

The  legislative  power  of  this  Territory  has  undoubtedly  eon* 
f  erred  upon  the  supreme  court  original  jurisdiction  to  issue  the 
writ  of  mandate,  and  having  found  that  it  had  the  authority  to 
do  this,  that  terminates  the  inquiry  upon  this  point. 

In  the  matter  of  the  application  of  Churaasero  et  aZ.,  before 
specified,  it  was  also  determined  that  an  elector  of  this  Territory 
had  such  an  interest  in  having  the  laws  of  this  Territory  properly 
•complied  with  by  its  officers,  that  he  might  be  properly  denomi- 
nated a  party  beneficially  interested  therein,  and  hence  was  a 
proper  party  to  make  the  application  for  the  writ  of  mandate  to 
•compel  an  office  to  perform  a  legal  duty  due  the  whole  people  of 
the  Territory. 

The  considerations  that  impelled  this  court  in  that  application 
to  this  conclusion  still  appeal  to  me  with  overpowering  force. 
Bepublican  governments  may  be  properly  denominated  civil  as- 
sociations, indissoluble  except  by  universal  consent,  formed  by  the 
members  thereof,  for  certain  purposes,  which  they  consider  bene* 
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ficial  to  themselves.  Among  the  objects  of  snch  a  civil  assoei' 
ation  are  generally,  ^'  the  establishment  of  justioe,  mutual  protec- 
tion, the  promotion  of  the  general  welfare,  the  preservation  of 
good  order,  and  the  protection  of  each  individual  member  in  his 
rights  to  life,  liberty  and  property." 

Our  Territorial  government,  I  take  it,  was  ci^ated  for  the  bene- 
fit of  the  people  within  its  limits,  and  they  are  as  mudi  interested 
in  preserving  it  as  thou^  it  was  their  creature.  The  laws  of  a 
Territory  are  as  much  compacts  between  the  citizens  thereof  as  the 
constitution  and  laws  of  a  republic  are  compacts  between  the  mem- 
bers thereof.  Office-holders,  with  us  the  same  as  in  a  republic,  are 
but  the  agents  of  the  peopla  Our  laws  are  but  compacts  which 
the  citizens  have  entered  into  through  agents,  namely,  the  legisla- 
tive assembly.  They  are  their  acts.  Each  member  of  an  associ- 
ation, whether  the  eame  be  civil  or  private,  is  directly  interested 
in  having  the  agents  of  the  same  perform  their  legal  duties,  and 
which  the.  agent,  by  assuming  his  official  position,  agreed  to  per- 
form. Often,  for  the  violation  of  official  duties  enjoined  by  law, 
the  mode  of  procedure  for  redress  is  specifically  pointed  out  by 
law,  and  this  must  be  followed.  The  violation  of  a  criminal  stat- 
ute is  the  breaking  of  a  compact  which  the  offender  has  entered 
into  with  every  citizen,  and  each  citizen  is  interested  in  seeing  tiie 
criminal  law  or  compact  upon  the  subject  of  crimes  enforced,  but 
this  can  only  be  done  in  the  mode  provided  by  law.  If  the 
offense  be  a  felony  a  grand  jury  must  indict,  and  the  public  prose, 
cutor,  in  the  name  of  the  government  or  people,  prosecute. 

If  the  offense  be  only  a  misdemeanor  a  citizen  may  institute 
an  action  in  the  name  of  government,  or  people,  upon  making 
the  proper  complaint.  This  is  the  rule  in  this  Territory.  In  this 
proceeding  the  petition  or  affidavit  of  the  applicant  shows  that 
a  duty  lias  been  enjoined,  by  law,  upon  R;  O.  Hickman,  as  Terri- 
torial treasurer,  which  he  has  failed  and  refuses  to  perform.  No 
mode,  save  by  the  writ  of  mandate,  is  provided,  by  our  laws,  to 
compel  the  performance  of  this  duty.  It  is  not  made  the  duty, 
by  law,  of  any  person  or  officer  to  institute  this  proceeding  for 
this  purpose.  If  an  elector  cannot  make  such  an  application  as 
this,  then  there  is  no  redress.  The  law,  at  such  a  juncture,  must 
remain  unenforced,  a  dead  letter,  and  our  government,  in  this  r& 
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iipect^  a  failure,  because  there  is  no  other  provision  of  law  author- 
izing another  agent  to  institute  the  proceeding  to  compel  this 
agent  to  do  his  legal  duty.  With  such  a  holding  there  would  be 
a  practical  illustration  of  the  old  adage,  ^'  what  is  everybody's 
business  is  nobody's  business,"  aod  there  would  be  an  end  of  the 
matter.  Under  such  a  ruling  there  would  be  no  means,*  under 
our  law,  of  compelling  a  single  officer  in  the  Territory  to  perform 
any  legal  duty  which  he  owed  to  the  public  at  large.  I  do  not 
deem  it  necessary  that  I  should  discuss  the  proposition,  that  an 
officer  would  not  possess  the  power  to  institute  such  proceedings^ 
imless  specially  empowered  to  do  so  by  law.  The  authority  of  a 
public  officer  is  circumscribed  by  law.  A  district  attorney  cannot 
act  as  a  coimty  commissioner,  or  a  county  commissioner  as  district 
attorney.  An  application  for  a  writ  of  mandate  must  be  made 
by  a  person  beneficially  interested  In  the  performance  of  the  of- 
ficial duty  required.  Is  the  applicant, .  as  an  olector,  beneficially 
interested  in  having  Hickman  perform  the  duty  specified  i  He  is 
as  much  interested  as  he  would  be  in  having  any  other  officer  per- 
form any  other  legal  duty  due  the  people  generally.  As  much 
interested  as  he  would  be  in  having  a  public  prosecutor  prosecute 
a  criminal  who  had  committed  a  revolting  crime.  If  an  elector 
of  this  Territory,  which  was  organized  for  his  benefit,  whose  laws 
are  compacts  to  which  he  is  a  paity,  who  may  be  called  upon  to 
put  his  life  at  stake  in  the  enforcement  of  the  laws  of  the  Terri- 
tory, and  the  preservation  of  the  Territorial  government  itself, 
being  subject  to  be  called  out  as  one  of  a  posse  comitatus,  and  to 
railitary  duty,  and  under  the  power  of  taxation,  all  of  his  prop- 
erty subject  to  be  exhausted  for  the  same  government,  whose  of- 
ficer are  his  agents,  and  to  which  he  has  trusted  his  life,  liberty, 
and  the  tenure  of  his  property,  and  the  well-being  of  his  family, 
is  not  beneficially  interested  in  seeing  the  laws  of  this  Territory 
enforced,  and  its  officers  perform  thdr  legal  duties,  it  is  difficult 
to  determine  in  what  he  is.  beneficially  interested. 

In  what  manner  are  the  people  at  large  beneficially  interested 
in  a  public  officer  performing  his  legal  duties  that  would  differ 
from  that  of  any  one  citizen?  If  a  public  officer  was  empowered 
to  institute  these  proceedings^  how  could  he  show,  more  satisfac- 
torily, to  this  court,  that  the  people  at  large  were  beneficially  iur 
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tereeted  in  an  officer  performing  his  legal  dntj  than  one  citiseD 
•can  ?  It  may  be  remarked,  also,  that  laws  do  not  generally  bear 
apon  persons  so  much  in  their  collective  capacity  as  in  their  indi- 
vidnal  capacity.  Most  laws  are  made  to  protect  the  rights  of  inr 
^viduals,  and  not  the  government.  H^ce  the  right  to  have 
laws  enforced,  and  officers  perform' their  legal  duties,  should  per 
tain  as  much  if  not  more  to  a  private  person  than  to  the  civil 
being  called  government.  When  a  nuisance  alSects  a  great  many 
people,  yet  afiects  them  as  individuids  and  not  as  members  of  a 
firm  or  association,  each  may  maintain  his  action  for  the  wrong 
•done  him.  And  when  a  legal  duty  is  required  of  a  public  officer 
which  is  more  for  the  benefit  and  for  the  convenience  of  citizens 
individually  than  for  the  government,  it  is  difficult  to  see  why  a 
■citizen  is  not  a  proper  party  to  institute  proceedings  for  the  per 
formance  of  this  duty,  although  a  great  majority  of  the  dtizeiu 
of  the  Territory  may  be  as  much  interested  in  having  this  doty 
performed  as  he.  The  veiy  object  of  creating  the  writ  of  man- 
damuB  was  more  to  protect  public  rights  of  individuals  than  pri- 
vate ones. 

'^The  object  of  a  mandamus  is  to  prevent  disorder  from  a 
failure  of  justice  and  a  defect  of  police,  and  it  should  be  granted 
in  all  cases  where  the  law  has  established  no  specific  remedy,  and 
where,  in  justice,  there  should  be  one.  And  the  value  of  the 
matter  in  issue,  or  the  degree  of  its  importance  to  the  public, 
flhould  not  be  too  scrupulously  weighed.'^  High's  Extra.  Legal 
Bem.  4. 

'^  It  is  founded  on  Magna  Oharta  (chap.  29),  and  was  introduced 
to  ampliate  justice  by  the  prevention  of  disorders  arising  from 
rither  a  failure  or  defect  of  police.''  Tapping  on  Mandamus,  58. 

"  As  it  was  a  remedy  introduced  to  prevent  disorder  from  a 
failure  of  justice,  in  pursuance  of  the  principles  of  the  common 
law,  it  ought  now  to  be  used  upon  all  occasions  where  the  law  has 
established  no  specific  remedy,  and  where  in  justice  and  in  good 
government  there  ought  to  be  one."     Moses  on  Mandamus,  17. 

To  hold  that  a  private  citizen  had  not  a  beneficial  interest  suffi- 
cient to  institute  the  proceeding  of  mandamus,  where  the  matter 
complained  of  was  one  of  public  concern,  would,  in  our  Territory, 
as  I  have  shown,  prevent  this  important  writ  being  used  for  on6 
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of  the  dhief  objecte  forwfaieh  it  was  crefttad,  naxudy,  to  prerent 
idisorders  arittag  txom  a  defeot  of  police,  and  would  show  that  the 
legifllatiird  power  of  thia  Territory  had  provided  a  remedy  for  this 
purpose,  aad  yet  given  no  one  the  power  to  institute  it  It  is 
more  lisisonable  to  snppoee  that  the  legislative  power  of  the  Ter- 
ritory intended  that  the  phrase  beneficial  interest  should  be  so 
broad  in  its  significance  as  to  embrace  the  interest  which  every 
citizen  has  in  having  eveiy  public  officer  perform  his  legal  duties* 
This  I  hold  to  be  its  proper  construction. 

In  many  States  the  courts  have  held  that  each  citizen  was  so 
interested  in  having  officers  perform  their  legal  duties^  that  he 
could  institute  the  proceeding  of  mandamus  to  compel  the  per- 
formance of  this  duty.  These  anthoiitiee  were  dted  in  the 
opinion  in  the  application  of  Ghumasero  and  Johnson,  above  re- 
ferred to.  There  are  other  authorities  that  apparently  conflict 
vnth  these.  This  court,  in  that  case,  however,  thought  that  per- 
haps if  the  statutes  of  the  States  where  these  dedsions  were  ren- 
dered were  before  us,  it  might  be  found  that  there  was  as  distinct 
and  positive  a  mode  provided  by  law  for  proceeding  in  such  class 
of  cases  as  this  as.has  been  provided  in  our  laws  for  proceedings 
in  criminal  cases,  and  that  in  such  States,  of  course,  this  mode 
provided  must  be  followed,  and  that  it  would  appear,  from  these 
statutes,  that  a  citizen  was  not  a  proper  person  to  institute  pro- 
ceedings in  mandamus  where  it  was  a  matter  that  affected  the 
people  generally.  If  it  should  turn  out,  however,  that  the  statutes 
of  those  States  were  similar  to  our  own,  then  we  stand  in  opposi- 
tion to  such  rulings. 

The  fact  that  other  allegations  than  the  ones  that  the  applicant 
was  a  citizen  and  elector  of  the  Territory  are  made  in  the  peti- 
tion, whidi  show  only  the  propriety  of  the  applicants  applying  for 
the  writ,  will  not  lessen  the  force  of  these  important  allegations. 
It  is  a  wdl-known  rule,  in  all  pleadings,  that  if  a  party  alleges 
more  facts  than  are  necessary  these  T^ill  not  vitiate  what  is  properly 
pleaded* 

In  the  case  above  referred  to,  decided  by  this  court,  it  was  held, 

that,  when  the  duty  enjoined  by  law  and  required  of  an  officer 

was  due  to  the  public  generally,  and  not  to  a  person,  individually 

and  exclusively,  it  was  not  necessary  that  any  specific  demand 

Vol.  IL  — 36. 
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should  be  made  npoa  the  (Mtser  to  perform  diis  duty,  and  benoe 
ao  statement  of  demand  was  neoeflsary  in  the  affidavit  of  tlie 
applicant  There  would  seem  to  be  someoonflict  of  the  anAori- 
ties  upon  this  point,  but  to  me  there  are  the  best  reasons  for  sop- 
parting  the  views  held  bj  this  oonrtin  that  ease.  The  object  of  a 
demand  upon  an  officer,  generally,  is  to  show  him  what  his  duties 
are  in  ia.  given  casa  But  in  this  case  the  law  points  out  specifically 
the  oflieer's  duty,,  and  he  must  take  notice  of  the  law,  and  he  must 
know  that  it  is  his  legal  duty  to  perform  it,  and  he  must  knov 
further,  that  it  is  hia.legal  duty  to  perform  this  act  without  any 
demand  upon  him.  There  ean  then  be  no  reason  in  requiring  a 
demand  to  be  made  of  him  before  this  proceeding  would  lie.  It 
would  apprise  him  of  no  new  duty.  The  fifth  objection  is,  that 
in  the  petition  two  distinct  causes  of  action  have  been  improperly 
uDdted.  If  this  is  the  case  it  was  not  pointed  out  to  us  in  the  ar- 
gument for  respondent.^  and  upon,  an  inspection  of  tlie  petition  or 
afiSdavit  we  fail  to  find  such  to  be  the  case. 

The  sixth  objection  is,  that  the  applicant  has  a  proper  remedy 
in  damages  for  any  injuries  he  may  suffer  for  the  failure  of  the 
respondent  to  perform  the  legal  duty  required  of  him.  We  hold 
this  to  be  not  true. 

As  well  might  it  be  said  to  a  citizen,  by  a  judge  who  refuses, 
without  legal  excuse,  to  pronounce  judgment  upon  a  person  duly 
oonvicted  of  crime,  if  you  are  damaged  by  this  act  of  mine  brin^ 
your  suit  for  damages.  The  trutit  is  that  the  rules  for  assessing 
damages  do  not  apply  in .  such  cases.  No  citizen  can  make  out  s 
case  for  damages  when  a  public  ofiSicer  refuses  to  perform  a  legal 
•duty  due  the  public  generally^  yet  who  will  not  say  that  every 
law-abiding-  citizen  is  not  interested  in  seeing  this  dnty  pFoperly 
executed.  We  have  held  that  he  is  beneficially  interested  in  this. 
Yet  should  a  jury  be  impaneled  to  assess  any  damages  that 
might  accrue  for  this  inilure  of  duty,  it  would  be  found  that  the 
damages  were  too  remote  and  speculative  for  assessment.  Upon 
this  point  see  High's  Extraordinary  Legal  Bemedies,  §  17 ;  Fre- 
mont V.  GHpp&fi^  10  Gal.  211. 

I  come  now  to  the  most  important  objection  to  the  application 
that  pertains  exclusively  to  this  proceeding,  namely,  that  the  affi- 
davit or  petition  does  not  state  facts  sufficient  to  warrant  the 
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court  in  awarding  the  writ.  The  substance  of  the  applicants'  p^ 
tition,  outside  of  the  points  already  noticed,  is  this  :  B.  O.  Hick- 
man is  the  Territorial  treasurer ;  as  such  it  is  his  legal  duty  to 
keep  his  office  at  the  ci^ital  of  the  Territory  ;  that  he  keeps  his 
office  at  Virginia  City,  which  is  not.  the  capital  thereof;  that  the 
town  of  Helena  is  its  capital ;  that  at  the  eighth  session  of  the 
legislative  assembly  of  Montana  Territory  an  act  duly  passed  said 
assembly  removing  the  capital  of  this  Territory  from  Virginia 
City  to  Helena,  and  at  the  first  general  election  tJiereaf  ter,  to  wit : 
the  election  held  on  the  3d  day  of  August,  1874,  said  act  wa3  ap- 
proved by  a  majority  of  the  legal  votes  cast  thereat  upon  this 
<j[uestion ;  that  before  said  election  due  notice  wbb  given  to  the 
submission  of  said  act  to  the  legal  v0ers  of  the  Territory  for  their 
Approval  pr  rejection. 

The  point  presented  by  the  applicant  is,  that  it  is  immaterial 
whether  or  not  the  governor  approved  of  this  act ;  that  it  is  im- 
material whether  or  not  this  vote  whs  ever  canvassed  by  the  proper 
-officers.  If  the  act  passed  the  le^lative  assembly  in  proper  f  orm| 
and  after  due  notice  was  approved  by  a  majority  of  the  legal  votes 
•caat  at  the  general  election  on  the  8d  of  August,  1874,  in  law  the 
•capital  was  removed  from  Virginia  Oity  to  Helena.  Whether  or 
not  these  points  are  well  taken  depends  upon  the  construction  of 
the  12th  section  of  our  Organic  Act.    It  is  as  follows: 

'^  The  legislative  assembly  of  the  Territory  of  Montana  shall 
hold  its  first  session  at  such  time  and  place  in  said  Territory  as  the 
governor  thereof  shall  appoint  and  direct ;  and  at  said' first  session 
.or  as  soon  thereafter  as  they  shall  deem  expedient,  the  governor 
and  legislative  assembly  shall  proceed  to  locate  and  establish  the 
4seat  of  government  for  said  Territory  at  such  place  as  they  may 
deem  eligible,  provided  that  the  seat  of  government  fixed  by  the 
^vernor  and  legidative  assembly  shall  not  be  at  any  time  changed 
•except  by  an  act  of  the  said  assembly  duly  passed,  and  which  shall 
be  approved,  after  due  notice,  at  the  first  general  election  there- 
after, by  a  majority  of  the  legal  votes  cast  on  that  question." 

The  question  we  are  called  upon  to  consider  in  the  construction 
of  this  section  is :  In  what  manner  did  congress  intend  to  provide 
for  a  change  of  the  seat  of  government  of  this  Territory,  after 
the  same  had  been  fixed  by  the  governor  and  legislative  assembly  I 
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In  arrhring  at  the  intention  of  congress  it  will  be  profitable  tf> 
recur  to  the  terms  used  in  this  section : 

First,  the  governor  is  to  fix  the  place  for  holding  the  legislatiye 
assembly ;  next,  the  governor  and  legislative  assembly  shall  eetaV 
lish  the  seat  of  government ;  and  lastly,  this  may  be  changed  by 
an  act  of  the  legUilati/ve  assembly,  duly  passed  and  aj^provedy 
after  dus  notice,  "by  a  majority  of  the  legal  votes  cast  at  the 
next  general  election.  There  is  certainly  a  distinction  made  here 
between  the  governor  and  legislative  assembly. 

A  portion  of  section  4  of  our  Organic  Act  reads  thus : 

^^'And  he  it  further  enacted,  That  the  legislative  power  and 
authority  of  the  said  Territory  shall  be  vested  in  the  govemoi 
and  a  legislative  assembly.  The  legislative  assembly  shall  consist 
of  a  council  and  house  of  representatives." 

Here  it  will  be  seen  that  the  governor  is  made  a  co-ordinate 
branch  of  the  "  legislative  department."  A  portion  of  this  "  le- 
gislative power  and  authority  "  is  vested  in  him.  And  here,  again, 
we  see  a  distinction  between  him  and  the  legislative  assembly. 
He  is  not  a  member  of  the  legislative  assembly. 

Again,  we  find  in  section  6  this  clause:  ^'  Every  bill  which  shall 
have  passed  the  council  and  house  of  representatives  of  the  said 
Territory  shall,  before  it  becomes  a  law,  be  presented  to  the  gov- 
ernor of  the  Territory.     If  he  approve,  he  shall  sign  it." 

Taking  aU  of  these  provisions  of  law  together  and  there  cannot 
be  any  doubt  but  that  the  governor  cannot  be  called  a  member  of 
the  legislative  assembly,  or  any  portion  of  the  lej^adve  assem- 
bly. Oan  it  be  said,  then,  that  an  act  of  the  legislative  assembly, 
duly  passed,  is  a  bill  passed  by  the  ooundl  and  house  of  repre- 
sentatives, and  approved  by  the  governor  ?  What  is  the  mean- 
ing of  the  term  '^  act  2 "  An  act  is  a  thing  done  or  performed. 
^^  The  result  of  public  deliberation,  or  the  decision  of  a  prince, 
legislative  body,  council,  court  of  justice,  or  magistrate."  Web- 
ster. 

'^  A  thing  done,  or  business  formally  transacted  by  a  public 
body,  and  always  expressed  in  writing,  eq>ecially  a  legislative  pro^ 
oeeding."    Burrill's  Law  Diet. 

^'  In  the  legal  sense  this  word  may  be  used  to  signify  the  result 
of  a  public  deliberation,  the  decision  of  a  prince,  of  a  l^jislativa 
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<bod  J,  of  a  ooTitteil,  court  of  jnslioe)  or  ma^simte.  Abo,  a  deareey 
^edict,  law,  judgment,  resolve,  award,  determination.''  Bouvier's 
Law  Diet 

Gkmerallj  it  may  be  said  that  a  proposed  law  is  embodied  in  a 
bill.  When  this  bill  is  dulj  passed  by  a  legislative  body  it  be- 
<x>mes  an  act  of  that  body;  that  is  a  thing  done.  As  all  acts  or 
bills  are  generally  xequired  to  be  signed  or  approved  by  the 
•executive  department  of  a  government,  when  the  executive, 
•department  signs,  or  approves  of  a  bill  passed  by  the  legislative 
department,  or  in  oth^  words,  an  act  thereof,  it  becomes  a  law. 
Nowhere  have  I  been  able  to  find  any  use  of  the  word  ^^  act "  that 
would  give  it  any  other.  signjAoatiooi  tlian  the  usual  one,  '^  a  thing 
done."  When,  therefore,  we  9i)eak  of  a  thing  dpne  by  the  legis- 
lative assembly,  we  cannot,  certainly,  mean  a.  thing  done  by  the 
legislative  assembly  and  the  gjovemor,  for  .we  have  seen  that  the^ 
governor  is  no  part  of  the  legislative  assembly.  As  the  governor 
is  invested  with  a  portion  of  the  legislative  power  and  authority, 
conferred  upon  thia  Territory,  a  law  thereof  is  not  only  an  act  of 
the  legislative  assembly  but  of  the  governor  also.  There  has. 
been  some  point  made  upon  the  words  ^^  duly  pfissed."  Tl\is 
phrase  qualifies  the  word  "  act,"  and  the  word  ^.act "  is  limited  by 
the  clause  ''  legislative  assembly."  It  is  not  an  act,  ^^  a  tiling  done," 
hy  the  legislative  asswibly  and  governor  that  must  be  ^'  duly 
passed,"  but  of  the  ^^  legislative  assembly  alone."  And  this  word 
^^ passed"  is  usually  applied,  in  legislative  proceedings,  to  the 
action  of  a  legislative  body  upon  a.  bill.  We  say  ^'  a  bill  has  passed 
the  'house  or  assembly,"  not  that  it  has  ^^  passed  the  governor." 
The  proper  word  for  his  action  is  "approved."  By  recurring 
;again  to  section.  ^  of  our  Organic  Act,  we  will  see  the  distinction 
here  made,  and  that  the  term  "passed"  i^  used  to  denote  the 
justion  of  the  assembly,  and  the  term  ^^ approved"  to  the  action 
•of  the  govetnor.  And  upon  a  further  inspection  of  section  12 
>of  our  Organic  Act,  it  would  a{^ear  plain  that  the  governor  ahould 
not  participate  in  an  act  changing  the  seat  of  government  of  the 
T^rntory.  The  phraseology  of  the  proviso  ought  to  be  sufiicient : 
"**  Provided,  that  the  seat  of  goveniment  fixed  by  the  governor 
ztaxd  legislative  assembly  shall  not  be,,  at  any  time,  changed  ext^pt 
*by  an^  (id  of  th^  aaief  <mefmhVy  dvly  jpomed^  and  which  shall  be 
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approTed,  after  due  notice,  at  the  first  geneoral  election  thereafter^ 
by  a  majority  of  the  legal  votes  cast  on  that  question.'' 

How  could  the  governor  and  legislative  assembly  fix  the  seat 
of  government  ?  Only  by  a  law  or  resolution  which  would,  in 
effect,  be  a  law.  It  .would  then  be  fixed,  in  the  first  place,  by  an 
act  of  the  legislative  assembly,  which  act  would  be  approved  by 
the  governor.  But  in  this  proviso  we  see  the  act  is  to  be  one  of 
the  legislative  assembly  which  shall  be  approved  by  a  majority 
of  the  legal  votes  cast  on  the  question.  The  same  language  used 
in  relation  to  the  action  of  the  people  that  is  used  by  the  governor 
when  he  assents  to  an  act  of  the  legidative  assembly.  We  might 
place  these  two  assertions  by  the  side  of  each  other :  An  act  of 
the  legislative  assembly,  approved  by  the  governor,  becomes  a 
law.  An  act  of  the  legislative  assembly,  approved  by  a  majority 
of  the  legal  votes  cast,  becomes  a  law. 

The  former  is  true  of  every  act  of  the  legislative  assembly,  ex- 
cept upon  this  question  of  the  removal  of  the  capital.  The  latter 
is  true  on  the  question  of  the  removal  of  the  seat  of  government 
only.  The  construction  I  put  upon  this  section  is,  then,  that  the 
seat  of  government  may  be  changed  by  an  act  of  the  legislative 
assembly  alone,  duly  passed,  which  is  approved  by  a  majori^  of 
the  legal  votes  cast,  at  the  proper  time,  upon  that  question,  after 
due  notice.  If  these  events  have  transpired,  there  is  a  law 
changing  the  seat  of  government  of  the  Territory.  The  resist- 
ant must  take  notice  of  this  law.  The  issue  presented  in  this 
case  upon  this  subject  of  a  change  of  the  seat  of  government  of 
the  Territory  is,  then,  what  was  the  legal  vote  cast  on  this  ques- 
tion at  the  last  general  election!  The  certificate  of  the  "proper 
canvassing  board,  or  commission  of  the  Territory,  is  only  prima 
facie  evidence  of  this  fact:  The  certificates  of  the  canvassing 
boards  of  the  several  counties  can  have  no  greater  force.  It  is 
the  approval  of  the  people  of  the  act  of  the  legislative  assembly 
upon  this  subject  that  makes  it  a  law,  not  the  canvass  of  the  votet 
cast  thereon  by  a  commission  or  boards.  Hence,  under  the  issue 
here  offered,  the  legal  vote  upon  this  Subject  may  be  determined. 

Wadk,  C.  J.  I  concur  fully  in  the  decision  that  the  objections 
of  the  respondent  to  the  petition  of  the  relator  be  overruled^ 


and  ii^  iU  saatters  contafaobed  in  the  opimon,  except  the  portioa 
thereof  relating  to  the  qneetiaD^  whether  or  not,  in.  the  p^tssage  of 
an  act  providing  for  the  removal  of  the  seat  of  govenunent  of 
the  Territory-  by  the  legialative  aasembly,  it  is  neoeaB^,  to  the 
validity  of  snch  act,  that  it  be  approved  by  the  governor.  The 
objections  of  the  respondent  do  not  raise  l^s  point,  ^d  there  is 
nothing  in  the  petition,  to  bripg  the  question  before  the  court. 

The  averment  of  the  petition  is,  that  this  act  providing  for  the 
removal  of  the  seat  of  govemnient  was  duty  passed  by.  the  legis- 
lative assembly.  There  is  no  averment/ and  no  intimation  of  any 
kind  anywhere,  that  this  act  waa  not  approved  by  the  governor, 
but  the  presumption  is  that  it  was  so  appiH>ved  by  the  use  of  the 
averment  that  it  duly  passed  the  assembly.  The  respondent  can 
deny  this  and  raise  an  issue  thereon,  or  the  petition  could  hi^ye 
raised  the  question  by  proper  averments,  and  until  such  issue  be 
made  by  an  answer,  or  the  question  is  presented  in  the  petition 
itself  upon  demurrer  or  motioa  by  the  respondekit,  its  discussion^ 
it  seems  to  me,  is  a  mere  speculation,  and  is  not,  by  any  rule  opr 
reason,  legitimately  beforo  the  court. 

ITo  objection,  then,  being  made  to  the  passage  of  the  act,  or  to 
its  validity  as  a  law^  the  great  question  is,  whether  or  not  the 
legal  voters  at  the  election  f4[>proved  thereof.  And  this  question 
upon  an  answer  raising  a  proper  issue  can  be  tried  in  this  pro- 
ceeding!. The  abstraet  of  the  canvaiaaer^'  is  prima  fade  evidence 
of  the  vote,  but  the  court  ean  go  behiAd  this,  and  ascertain  what 
the  exact  votis  in  fact  was* 

Yiiginia  City  caanot  re(4in,  nor  Helena  acquire  the  capital  by 
virtue  of  a  canvass,  but  its  location  must  depend  upon  the  legal 
vote  of  the  people  under  the  act  of  th^  legislature  providing  for 
its  removal. 

SsRvis,  J«,  dissenting.  While  I.  dissent  from  the  opiniou  of 
the  court  as  anjaounced  by  the  chief  justiee^  I  consider  it  dqe  to 
counsel,  aa  well  as  myself,  to  .attempt  to,  assign  some  reason 
ther^oor;  and  while  I  do  not  dissent  from  some  propositions 
necessary  to.  be  considered  in  forming  the  opinion  of  the  court  as 
announced,  y«t  I  do  dissent,  from  that  relating  to  the  authority 
of  this  court  to  exercise  original  jurisdiction  in  maiidamiis,  and 
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the  sniiicienqr  of  the  eomplftint  to  entitle  the  petitioners  in  anj 
court  to  the  relief  they  demand;  aiid  al0O  to  the  denial  to  the  re- 
Bpondents  of  a  trial  by  juiy.    I  diflCQfls  tiiese  in  their  order : 
'   First  As  to  the  original  joriBdietion  of  this  court* 

Questions  of  judicial  jurisd^otion  are  questions  of  spedal  im- 
|>ortance ;  and  while  courts  are  clothed  witl^  unrestricted  rigor  in 
the  exercise  of  their  judicial  poweiis,  yet  jurisdietion  cannot  be  in* 
voked  except  upon  subjects,  and  by  those  lEor  whom  written  au- 
thority exists,  eilher  in  the  constitution,  acts  of  congr^s  or  other 
legislation  therounden  And  oonrts,  always  keeping  in  view  this 
principle,  have  always'hitheilio,  with  great  uniformity,  diselaimed 
jurisdiction  not  thus  ex^re^sly  given,  And  always  taken  notice  of 
;an  objection  to  their  jurisdiction  whtoever  it  occurred  and  how- 
ever presented,  even  against  the  consent  of  parties. 

The  only  jurisdiction  posaessed  by.  the  several  courts  of  this 
'Territory  is  derived  from  the  acts  of  congress,  either  direedy  con- 
ferred, or  by  authority  delisted  to  the  legtsktire  assembly  of  the 
Territory  to  confer  the  ^same.  So  tibat  in  order  to  ascertain  the 
jurisdiction  of  our  courts  we  must  iirst  lode  to  the  acts  of  con 
^ess  relative  thereto,  all  of  which  is  contained  in  the  ninth  sec- 
tion of  the  act  organizing  this  Territory.  By  virtue  of  this  act, 
the  Territory  is  vested  with  f6ur  distinct  courts,  via.:  a  supreme 
.court,  district  courts,  probate  court  and  justioes  of  the  peace. 
Upon  the  supreme  and  district  courts  the  aot  direotly  conferred 
.appellate  and  original  jurisdiction,  and  also  chancery  and  com- 
mon-law jurisdiction.  Upon  the  probate  and  justices'  ooorts  it 
.conferred  no  jurisdiction,  but>c<)nfid^  the  same  solely  to  the  legis- 
lative assethbly  of  the  Territory.  It  provides;  '^ The  jurisdiction 
-of  the  several  courts  herein  provided  for,  both  app^l^e  and  origi- 
nal, and  that  of  probate  courts  and  of  justices  of  the  peace,  shall 
be  as  limited  by  law^  provided  that  justices  of  the  peace  shall  not 
have  jurisdiction  of  any  matted  in  'controveny  when  the  title  of 
land  may  be  iii  dispute,  or  where  the  debt  or  sum  claimed  shaU 
^exceed  $100;  and  the  said  supreme  and  district  courts,  respect- 
rlvely,  shall  possess  t^hancery' as  well  as  common-law- jurisdiction." 

From  this  provision  of  the  Organic  Act  it  is  claimed  that  this 
dourC  can  .exercise  original  jurisdieition  in  mandnmns,  simply  be* 
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eanse  of  the  words  ^^  The  jurisdiction  of  the  several  courts  herein 
provided  for,  both  appellate  and  original,  *  *  *  shall  be  as 
limited  by  law."  Such  would  be  a  forced  construction  in  favor  of 
jurisdiction,  a  construction  unwarranted  and  uixknown  to  the  law. 
When  the  congress  of  the  United  States  created  the  courts  of  this 
Territory  it  classified  the  jurisdiction  between  the  supreme  and 
district  courts,  and  in  so  doing  confined  and  conferred  upon  one 
appellate  and  upon  the  other  original  jurisdiction,  and  thereby 
prohibited  the  legislative  assembly  of  the  Territory  from  in  any 
manner  transferring  or  altering  the  same,  but  it  left  to  it  the 
power  to  regulate  the  extent,  and  the  mode  and  manner  in  which 
the  courts  should  exercise  the  same ;  that  is,  the  manner  in  which 
be  supreme  court  should  exercise  appellate  jurisdiction,  and  the 
jistrict  courts  original  jurisdiction. 

The  words,  "  the  several  courts,"  clearly  refer  to  the  supreme 
eowrty  with  its  jurisdiction  appellate,  and  to  the  district  court 
with  jurisdiction  original. 

What  was  evidently  intended  by  the  Organic  Act,  which  pro- 
vides that  '^  The  jurisdiction  of  the  several  courts  herein  provided 
for  (meaning  the  supreme  and  district  courts),  and  that  of  pro- 
bate courts  and  of  justices  of  the  peace,  shall  be  as  limited  by  law," 
was,  that  the  legislative  assembly  might  limit  by  law  the  jurisdic- 
tion appellate  of  the  supreme  cou>*t,  and  the  jurisdiction  original 
of  the  district  courts,  with  sole  power  over  the  other  courts  ex- 
-cept  as  to  the  amount  in  controversy  and  the  title  to  lands. 

This  construction  of  tlie  Organic  Act  is  in  perfect  harmony 
with  the  distinction  ever  intended  to  be  observed  between  similar 
superior  and  inferior  courts,  and  thus  relieves  the  judicial  system 
from  that  complex  and  unprecedented  condition  into  which  it 
would  fall  if  hoth  courts  exercised  jurisdiction  alike,  and  without 
the  right  of  appeal.  Such  has  hitherto  been  the  limit  recognized 
by  our  legislature,  as  well  as  all  others  possessing  a  similar  Organic 
Act. 

But  the  chief  justice,  in  his  elaborate  and  exhaustive  opinion, 
insists,  ttiat  if  such  be  the  correct  construction  of  the  Organic  Act 
then  all  appeals  from  the  inferior  courts  to  the  district  courts  are 
without  authority  and  void.  Such  assertion  and  such  conclusions 
4re  without  foundation  in  law.  The  veiy  chief  functions  of  a 
Vol.  IL  — 37. 
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gapreme  court  are  the  exercise  of  appellate  and  superviBory  jaris- 
diction  over  inferior  tribnnak  And  the  nncontroTerted  doctrine 
relative  to  the  scheme  of  judicial  tribunals  is,  that  one  of  the 
great  missions  of  courts  of  record,  having  ori^nal  jurisdiction,  is 
to  receive  appellate  jurisdiction  under  legitimate  legislation,  and 
to  all  such  courts  appellate  jurisdiction  is  necessarilj  implied. 
Sut  it  was  never  the  province  of  supreme  appellate  courts  to  re- 
ceive original  jurisdiction,  unless  expreaalj  conferred  upon  them 
by  law.  But  if  this  long  and  well-established  doctrine  is  to  be 
overcome  by  mere  assertion,  without  authority  or  logical  reason- 
ing, I  can  no  better  maintain  my  proposition  than  by  i^erring  to 
the  second  section  of  our  amended  Organic  Act,  where  express 
provision  is  made  for  appeals  from  the  inferior  courts  to  the  dis- 
trict courts.  Our  legislatiHre  recognized  this  fundamental  law  and 
engrafted  the  same  into  our  practice,  and  then  made  express  pro- 
vision for  all  such  appeals  to  the  district  court  Cod.  Sts.  161, 
§621. 

Again,  the  chief  justice  seeks  to  support  his  view  of  original 
jurisdiction  under  the  grant  extending  to  ^^the  several  courts^^ 
chancery  and  common-law  jurisdiction.  The  conferring  of  thia 
jurisdiction  certainly  did  not  create  any  new  powers  or  originate 
any  new  modes  of  administering  justice.  If  this  doctrine  of  in- 
discriminate jurisdiction  be  correct,  then  in  all  cases  wherein  the 
district  court  has  original  jurisdiction  the  supreme  court  has  the 
same,  and  when  exercising  it,  as  in  the  case  at  bar,  we  wonld 
have  no  appellate  court.  Such  would  not  only  be  manifest  injus- 
tice to  the  suitor,  but  would  defeat  the  expressed  will  of  congreas* 

This  effort  to  take  jurisdiction,  bath  at  conmion  law  and  under 
the  statute,  is  in  direct  opposition  to  the  holding  of  the  supreme 
court  of  the  United  States  in  the  case  of  WilliafMan  v.  Berry, 
8  How.  (IT.  S.)  495,  where  the  court  holds  that  a  court  of  dian- 
oeiy  or  equity  powers,  exercising  jurisdiction  in  particular  cases  by 
virtue  of  a  special  statute,  cannot  deviate  from  the  lettw  of  the 
act,  nor  make  a  decree  founded  part  upon  the  statute  and  part 
upon  its  general  jurisdiction  (as  in  the  case  at  bar).  See,  also^ 
BoUinan  v.  Swartwaut,  4  Oranch,  98 ;  Sheldon  r.  801^  3  How. 
(0.  S.)  441. 
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The  Hnthoritie6  cited  in  the  opinion  of  the  court  in  favor  of 
jurisdiction  are  few,  meagre,  and  to  me  quite  unsatisfactory.  But 
one  single  authority  is  cited  from  territorial  courts,  that  from  Col- 
orado, where  one  of  the  three  judges  was  a  party  to  the  suit, 
and  the  other  two,  disagreeing,  whereby  the  writ  was  denied. 
And  in  that  case  the  question  of  jurisdiction  over  the  subject  of 
the  action  was  not  raised ;  it  was  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant  only  that  was  raised.  People 
V.  BaUetty  1  Col.  362. 

The  case  of  ICendaU  v.  United  States^  1 3  Peters,  is  cited  in  the 
opinion  of  the  court  in  support  of  the  jurisdiction.  This  is  a 
case  containing  48  pages,  and  it  is  not  strange  that,  in  the  short 
time  the  court  has  had  in  which  to  examine  the  many  authorities 
presented  on  the  various  questions  involved,  it  should  be  led  into 
error,  as  it  evidently  has  been.  This  case  is  not  analogous  to  the 
one  at  bar.  Instead  of  supporting  the  proposition,  maintained 
by  a  majority  of  the  court,  it  more  nearly  maintains'the  doctrine 
that  no  court  can  exercise  original  jurisdiction  in  mandamus 
unless  expressly  conferred  upon  it,  as  in  that  case  it  was  confer- 
red  upon  the  circuit  court  of  the  District  of  Columbia.  Let  any 
disinterested,  unbiased  lawyer  carefully  examine  that  opinion, 
and  he  will  readily  see  its  inapplicability  to  the  case  at  bar. 

The  case  of  HorfJmokle  v.  Toomhe^  18  Wall.,  is  also  cited  in 
support  of  the  position  of  the  court.  This  decision,  when  con- 
strued in  the  light  of  the  facts,  comes  far  short  of  being  an  au- 
thority therefor.  The  most  that  is  there  held  in  support  of  the 
antbority  of  the  legislative  •  assembly  to  confer  this  jurisdiction 
is,  that  such  power  frhwy  be  conferred,  subject,  however,  to  ^ecir 
fied  or  implied  conditions.  This,  instead  of  being  authority  in 
favor  of  the  jurisdiction,  is,  by  analogy  and  parity  of  reasonings 
in  opposition  to  it ;  for  I  maintain  that  our  Organic  Act  not  only 
implies  that  this  jurisdiction  shall  not  be  conferred  but  by  a  fair 
and  reasonable  construction  ;  it  specifies  that  it  shall  not  be  ex- 
cept in  an  appellate  form. 

I  am  well  aware  that  excerpts  may  be  selected  from  different 
decisions,  especially  In  obiter  dicta,  which  would  seem  to  pr^ 
«ent  an  apparent  difference  in  the  holdings  of  courts  upon  tliis 
question ;  but  when  the  facts,  in  each  case,  are  carefully  consid- 
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ered,  and  those  excerpts  and  obiter  dicta  construed  iu  the  light 
of  the  facts  in  each  case,  it  will  be  found  that  there  is  no  sub- 
stantial difference  in  the  rulings  of  the  courts  upon  this  question. 
Lut  even  were  I  to  concede  that  the  Territorial  legislature  had 
power  given  it,  whereby  to  confer  jurisdiction  upon  this  court,  I 
insist  that  it  never  did  confer  it. 

The  only  pretended  authority  is  from  section  518  of  our  Prac- 
tice Act,  which  provides,  "  it  (the  writ  of  mandate)  may  be  issued 
by  any  court  in  this  Territory  except  a  justice^s,  probate  or  may- 
or's court."  ^N'o  one  doubts  but  that  the  supreme  court  in  the 
exercise  of  appellate  jurisdiction  could  isstce  such  a  writ.  But 
that  it  was  not  given  original  jurisdiction  to  hear,  determine  or 
issue  the  writ,  is,  to  me,  from  an  examination  of  the  statute  seeking 
to  regulate  the  practice  in  mandamus,  too  apparent  to  admit  of 
'  argument.  Let  any  lawyer  carefully  examine  section  523  of  that 
act,  where  it  is  provided  tliat  the  court  may  (and  as  I  think  in 
justice,  it  always  ought)  grant  a  tiial  by  jury,  and  then  let  him 
imagine  what  speedy  justice  would  be  guaranteed  in  a  court  that 
need  not  convene  only  once  a  year.  Let  him  also  examine  section 
525  of  that  act  which  relates  to  motions  for  a  new  trial,  which  are 
to  be  brought  on  before  thejiidge  —  not  the  three  judges.  Let  him 
examine  every  section  of  that  act,  and  I  submit,  the  inevitable 
result  of  his  investigation  will  be  that  our  entire  statute  upon 
mandamus  is  wholly  inapplicable  to  any  other  than  the  district 
courts.  But  I  will  not  longer  pursue  this  branoh  of  the  ease,  and 
will  refer  to  the  following  authorities,  viz.:  Article  3,  Constitution 
United  States ;  3[arbury  v.  JUadisoUy  1  Cianch,  174 ;  3  Abb.  N« 
Digest,  245,  §  5 ;  People  v.  J[em.  Co.,  47  CaL  205 ;  Tyler  v. 
Houghton,  25  id.  28;  Smith's  Com.  Const.  Law,  §§  445,  490, 
491 ;  Kendall  v.  United  States,  12  Ppt.  524 ;  Cod.  Sts.  160,  §  617. 
And  wherein  district  courts  have  original  jurisdiction,  ^^  as  limited 
by  law,"  see  Cod.  Sts.  161,  §§  620,  621,  622,  624^ 
:  Second.  As  to  the  sufficiency  of  the  complaint. 

This  is  an  action  against  the  governor,  the  secretary  and  mar- 
shal of  the  Territory,  to  compel  them  to  procure  an  abstract  of 
the  votes  of  Meagher  county,  and  to  canvass  the  same  with  those 
of  the  other  coimties,  and  to  proclaim  the  result,  upon  the  alleged 
ground  that  tlie  abstract  of  Meagher. county,  as  canvassed,  was 
in(?orrect,  false  and  forged. 
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Before  tlie  writ  of  mandamus  will  ever  issue  there  must  be  a 
default —  and  there  must  also  be  a  demand  —  a  request  to  perform 
the  required  duty.  There  is  neither  fraud,  default  or  demand 
averred  against  the  defendants  by  the  plaintiffs.  The  fifth  and 
fiixth  sections  of  the  laws  of  the  eighth  session,  p.  45,  together 
with  the  twenty-ninth  and  tliirtieth  sections  of  the  codified  laws, 
p.  466,  define  the  respective  duties  of  the  defendants  upon  this 
subject.  It  nowhere  makes  it  the  duty  of  the  governor  or  mar- 
shal to  send  for  or  procure  defaulting  abstracts.  The  secretary- 
alone  IS  required  to  do  this,  and  the  legal  presumption  is  that  he 
would  do  so  when  requested  ;  if  not,  then,  and  then  only,  would 
this  action  lie  against  him.  But  to  assume  that  the  marshal  and 
governor  would,  when  such  abstracts  were  procured,  refuse  to- 
perform  the  duty,  then,  and  not  imtil  then,  enjoined  upon  them 
by  law,  would  be  an  unwarrantable  assumption  by  any  court* 
The  duty  required  is  not  r  Joint  one,  until  after  all  the  abstracts 
are  procured.  Had  no  abstracts  been  procured,  could  the  gov- 
ernor and  marshal,  or  either,  have  been  required  to  procure  them  ? 
Clearly  not.  Then  how  are  they  proper  parties  to  this  suit,  to  be 
subjected  to  costs  and  the  vexation  of  defending  the  same  ? 
^  As  to  the  necessity  of  averrijpg  and  proving  a  demand  and 
refusal,  some  authorities  have  been  cited,  such  as  High  on  Ex. 
Leg.  Uem.,  and  State  v.  Bailey^  1 1owa,  397,  which,  at  first  sight, 
would  seem  to  be  innovations  upon  the  long  and  well-established 
rule  which  requires  a  demand  to  precede  the  action.  But  upon  a 
careful  and  critical  examination  of  these  few  authorities  it  will  be 
found  that  the  rule,  as  there  laid  down,  only  seeks  to  vary  the 
rule  in  cases  of  seeming  absolute  necessity,  arising,  as  these 
authors  say,  "where  no  individual  interest  is  affected,  and  where 
no  onef  is  empowered  to  make  demand,"  which  is  not  the  case  at 
bar.  Here  thfe  plaintiffs  aver  an  individual  interest,  and  make 
that  the  very  "basis  of  their  right  to  maintain  the  action.  If  .so, 
they  bavB  the  atithority  to  mak6  the  demand,  as  was  always  re- 
quired by  law,  in  all  ages,  under  like  circumstances,  as  is  so 
authoritatively  recognized  and  sanctioned  by  the  following 
authorities:  Hoses  on  Mandamus,  18,  202,  204;  Tapping, 
282;  United  States  v.  BotUwell,  17  Wall.  607;  People  v. 
Romeroj  18  Cal.  91 ;  Cra/ndall  v.  Amador  Co.y  20  id.  75 ;  A.  & 
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A.  on  Corp.,  §  YOY;  Bex  v.  Wilts  C.  Co.,  8  A.  <k  R  481,  and 
the  numerous  authorities  there  cited. 

Third.  The  remaining  point,  from  which  I  diflaent,  is  that  of 
denying  the  right  of  trial  by  jury,  which,  being  anixoimoed  orally, 
I  cannot  now  recall  the  exact  language  used  by  the  court  as 
reasoning  therefor,  except  the  discretionary  power  as  contained  in 
the  523d  section  of  our  Practice  Act.  Couribs,  whea  att^npting 
to  exercise  judicial  discretion,  would  be  more  likely  to  administer 
justice  accoi-ding  to  law  by  observing  the  doctrine  of  Chief  Justice 
Marshall,  who  says:  ^^When  courts  are  said  to  exercise  a  discre- 
tion, it  is  a  mere  legal  discretion ;  a  discretion  to  be  exenased  in 
discovering  the  course  prescribed  by  law,  and  is  never  exercised 
for  the  purpose  of  giving  effect  to  the  will  of  the  judge." 

If,  then,  this  is  an  action  under  our  Code  of  Practice,  and  an 
issue  of  fact  joined,  which  is  not  denied,  then  section  190,  p.  64^ 
is  in  direct  conflict  with  section  523,  p.  142,  from  which  my 
brethren  derive  their  discretion  power,  whereby  they  denied  the 
right  of  trial  by  jury ;  for,  by  section  190,  it  is  provided  that  all 
issues  of  fact  shall  be  tried  by  a  jury,  unless  it  be  waived. 

But  the  supreme  court  of  the  United  States  has,  very  lately, 
set  at  rest  any  doubt  as  to  the  character  of  this  action.  Li  Seine 
v.  Zevee  Commissioners^  19  Wall.  660,  Justice  "Mrr.T.iett^  in  de- 
livering the  opinion  of  the  court,  says:  ^^ Mandamus  is  eseentially 
and  exclusively  a  common-law  remedy,  and  is  unknown  to  the 
equity  practice." 

Although  it  has,  at  all  times,  been  the  muform  practice  of 
courts  to  try  all  such  issues  of  fact  by  jury,  yet  congress,  perhape 
fearing  that  Territorial  courts  might  do  as  has  just  been  done^ 
did,  in  April,  1874,  pass  an  act  entitled  "  An  act  oonoeming  the 
practice  in  Territorial  courts,"  wherein  it  is  provided :  "  That  no 
party  has  been  or  shall  be  deprived  of  the  right  of  trial  by  jury 
in  cases  cognizable  at  common  law."    18  H.  S.  St  27« 

Here,  then,  the  supreme  court  of  the  United  States  has  de- 
clared  mandamus  to  be  exclusively  a  common-law  remedy,  and 
the  congress  of  the  United  States  has  guaranteed  to  it  the  right 
of  trial  by  jury.  But  the  supreme  court  of  Montana  ignoraa  it 
all  and  denies  this  right. 
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With  all  due  deference  to  and  respect  for  the  opinion  of  my 
brethren,  and  with  an  eqnal  desire  that  right  and  jnstioe  shall  be 
maintained,  yet,  to  judicially  obtain  the  same  in  utter  disregard  of 
the  plain  provisions  of  the  law^  as  I  understand  iL  I  can  never 
give  my  assent 
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Present : 

Hon.  DECIUS  8.  WADE,  Chibf  Jubtiob. 
HOR.  HIRAM  KNO WLES,  Assogiatb  JuvnoB. 


Babklby,  respondent  v.  Looak,  appellant. 

ApnsAii — notice — Jurisdiction — no  appeal  from  part  of  a  Judgment.  The 
notice  of  appeal  controls  the  jarisdiction  of  the  appellate  conrt.  Th« 
sections  of  the  statute  conferring  jarisdiction  must  control  that  which 
provides  how  an  appeal  shall  be  taken.  An  appeal  from  onlj  a  portion 
of  a  decree  or  final  Judgment  is  not  authorised  by  statute,  and  cannot  be 
entertained.  The  appellate  court  must  have  juriadicUon  of  the  whole  oi 
a  Judgment  to  review  any  portion  thereof ;  the  modification  of  one  por- 
tion might  require  the  modification  of  the  whole. 

Appeal  from  First  District^  Jefferson  County. 

Ohumasrro  &  Chadwiok  and  Shobeb  &  Lowby,  for  appellant 

Johnston  &  Toole,  for  respondent. 

Appellant  cannot  appeal  from  part  of  a  decree.    This  ooiiit 
must  have  the  whole  case  before  it  to  make  a  proper  modificatiaii' 
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The  present  appeal  will  not  authorize  a  review  of  any  errore 
assigned. 

Wadk,  C.  J.  This  is  an  action  for  a  perpetual  injunction  to 
restrain  appellants  from  the  use  of  certain  waters  of  Pndian  creek, 
Jefferson  county.  It  appears  that  respondent  and  appellants  are 
the  owners  of  ditches  that  convey  the  waters,  of  said  creek  to  the 
mines  in  the  vicinity.  The  findings  of  facts  by  the  court  show 
the  ownership  of  the  ditches,  the  dates  of  their  construction,  their 
■carrying  capacity,  in  miners'  measurement,  and  their  priorities. 
The  decree  is  based  upon  such  findings. 

The  appellants,  being  satisfied  with  the  greater  portion  of  the 
-decree,  gave  notice  of  an  appeal  from  that  part  which  awarded 
priority  to  the  ditch  known  as  the  Cedar  Gulch  ditch  over  that 
known  as  the  South  Bowman  ditch. 

The  first  question  for  determination  is  this :  Can  an  appeal  be 
taken  to  this  court  from  a  part  of  a  final  judgment!  Can  a 
judgment  be  severed  into  distinct  parts  and  an  appeal  be  taken, 
from  each,  at  different  times,  without  bringing  the  whole  judg- 
ment before  the  appellate  court  ?  The  appellants  have  appealed 
from  a  part  of  the  judgment  now,  but  this  does  not  preclude  the 
possibility  of  an  appeal  by  them  at  another  time  from  some  other 
portion  of  the  decree. 

Tlie  appellate  jurisdiction  of  this  court  is  defiined  by  law,  and 
the  statutes  confer  jurisdiction  in  a  particular  manner  in  certain 
eases.  In  no  other  way  than  by  following  the  law  can  this  juris- 
diction be  acquired. 

Sections  369  and  380  of  the  Practice  Act  define  the  appellate 
jurisdiction  of  this  eourt,  and,  in  substance,  declare  that  an  appeal 
may  be  taken  from  a  final  judgment ;  from  an  order  granting  or 
refusing  a  new  trial ;  from  an  order  granting  or  dissolving  an 
injunction,  or  attachment;  from  any  special  order  made  after 
:final  judgment,  and  from  interlocutory  judgments  in  actions  of 
partition.  In  these  and  in  no  other  cases  has  this  court  appellate 
jurisdiction. 

How  is  this  jurisdiction  acquired !    Section  370  of  the  Practice 
Aot  provides,  tiiaX  an  appeal  shall  be  made^  by  filing  with  the  clerk 
d  the  court,  in  which  the  judgmeAt  or  order  appealed  from  ii 
Vol.  Ii.— 88. 
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<mtered,  a  notice,  stating  the  appeal  from  the  same,  or  some  speci- 
fied part  thereof,  and  serving  a  copy  of  the  notice  upon  the  advene 
party,  or  his  attorney.  The  notice  defines  what  is  appealed  from^ 
and  controls  the  jurisdiction  of  the  appellate  court.  If  the  appeal 
was  from  a  final  order  made  after  judgment,  it  would  not  bring 
the  judgment  before  the  court ;  if  it  was  from  a  part  of  a  decree, 
it  would  not  give  jurisdiction  to  this  court  over  the  whole  decree. 

We  do  not  think  the  statutes  contemplate  an  appeal  from  a 
part  of  a  judgment.  Sections  369  and  380  define  the  appellate 
jurisdiction ;  and  section  370,  providing  how  an  appeal  shall  be 
taken^  does  not  efdarge  this  jurisdiction.  The  sections  conferring 
jurisdiction  must  control,  instead  of  what  is  incidentally  said  in 
the  section  providing  how  the  appeal  shall  be  taken. 

When  an  appeal  is  taken  from  a  judgment,  it  must  be  from 
the  whole  of  it.  The  statute  does  not  authorize  the  taking  of  a 
judgment  into  an  appellate  court  for  review  by  piecemeal.  The 
appeal  must  bring  the  whole  judgment  before  the  appellate  court 
This  court  cannot  revei*se  or  affirm  the  fragment  of  a  judgment 
Jurisdiction  for  this  purpose  has  not  been  conferriad.  If  the 
whole  decree  is  not  before  this  court,  how  can  it  know  the  effect 
of  its  action,  in  reversing  or  affirming  a  portion  of  it,  upon  the 
remainder  over  which  this  court  has  no  jurisdiction,  because  there 
is  no  appeal  therefrom  { 

The  appellants  appeal  from  that  part  of  the  decree  which  gives 
priority  to  the  Cedar  ditch  over  the  Bowman  ditch.  What  effect 
would  a  reversal  of  this  part  of  tlie  decree  have  upon  the  re- 
mainder thereof  {  We  cannot  say.  The  decree  is  not  here  so 
that  we  can  notice  it.  Would  such  a  reversal  require  a  modifica- 
tion of  the  other  part  of  the  decree?  It  might.  We  cannot 
modify  it  while  the  main  portion  of  the  judgment  is  in  the  dis- 
trict court  and  subject  to  its  jurisdiction.  Suppose  we  should 
reverse. the  part  of  the  decree  appealed  from,  and  send  it  back  for 
a  new  trial,  and  the  appellants  should  then  appeal  from  another 
portion  of  the  decree,  where  would  the  case  end  t  When  would 
the  pghts  of  the  parties  be  finally  determined  ? 

We  hold  that  this  court,  under  the  statute,  has  no  jurisdiction 
to  hear  an  appeal  froni  a  part  of  a  final  judgment,  unless  the 
whole  judgment  is  before  it    The  whole  judgment  must  be 
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appealed  from  to  give  this  court  jorisdiction  over  any  particular 
portion.  In  Ca/nter  v.  American  Ins.  Co.y  3  Pet.  316,  Mr.  Jus- 
tice Stoet  says:  "It  is  of  great  importance  to  the  due  adminis- 
jration  of  justice,  and  is  in  furtherance  of  the  manifest  intention 
of  the  legislature,  in  giving  a]^>ellate  jurisdiction  to  this  court 
upon  final  decrees  only,  that  causes  should  not  come  up  here  in 
fragments  upon  successive  appeals.  It  would  occasion  very  great 
delays  and  oppressive  expenses."  And  the  principle  applies  as 
well  to  successive  appeals  from  portions  of  a  final  decree  as  to 
appeals  upon  matters  arising  before  the  final  decree  is  rendered. 
In  the  latter  case  the  appeal  is  not  allowed,  because  the  final  decree 
lias  not  been  rendered,  and  in  the  former  case  the  appeal  should 
be  disallowed,  because  it  only  brings  fragments  of  the  decree 
before  the  court.  For  the  purpose  of  determining  the  rights  ot 
the  parties,  the  portion  not  appealed  from  may  as  well  never  have 
been  rendered. 

Freeman  on  Judgments,  says  (§  33):  "The  policy  of  the 
laws  of  the  several  States,  and  .of  the  United  States,  is  to  prevent 
unnecessary  pppeals.  The  appellate  courts  will  not  review  cases 
by  pieoemeai."  He  is  speaking  of  appeals  before  final  judgment^ 
yet  we  believe  that  the  same  reasons  apply  to  prevent  piecemeal 
appeals  after  final  judgment.  This  must  be  the  case  where  the 
statute  specially  prohibita  such  appeals,  by  authorizing  an  appeal 
from  a  final  judgment,  which  can  only  be  construed  to  mean  the 
whole  thereof. 

The  party  appealing  must  bring  the  whole  decree  before  the 
appellate  court,  otherwise  it  has  no  jurisdiction  to  hear  the  case^ 
and  may  specify,  in  his  notice  of  appeal,  the  portion  of  the  decree 
he  wishes  to  reverse.  He  cannot  sever  the  decree,  and  leave  that 
portion  of  it  favorable  to  himself  in  force  in  the  district  court^ 
and  appeal  fr6m  that  portion  adverse  to  him. 

There  being  then  no  appeal  authorized  by  the  statute,  it  is  di» 
missed,  and  this  cause  is  stricken  from  the  calendar. 

Ajipeal  dUmisaed. 
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DuNPHr,  appellant,  v.  Ford,  respondent. 

Arbitration  —  »uJym%sHon  —  award  —  statute  requitites.  In  a  Bubmiflnon  o( 
a  controversy  to  arbitration  under  the  statute,  the  law  requires  that  all 
the  arbitrators  should  meet  and  act  together  daring'  the  entire  inrestiga- 
tion,  but  a  majority  may  decide  any  quettion.  Ajid  where  one  of  the 
arbitrators  was  absent  during  part  of  the  inveBtigation,  though  he  may 
have  authorized  one  of  the  other  arbitrators  to  sign  his  name  to  the  award 
that  they  should  agree  upon,  such  investigation  could  not  lawfully  pro- 
ceed in  his  absence.  The  award  was  null  and  void  and  no  TaUd  Judgment 
could  be  entered  thereon. 

Appeal  from  Fi/ret  Disiricty  Goliad  Oovnfy, 

Chumabero  &  Chadwiok,  for  appellant. 

The  judgment  entered  upon  the  award  in  this  caae  waa  errone- 
ous. The  proceedings  before  the  arbitrators  did  not  comply  with 
statute  requirements. 

One  of  the  arbitrators  was  not  present  after  the  first  dajra 
investigation.  This  rendered  such  subsequent  proceedings  void. 
Heath  v.  Tenney^  3  Gray,  380 ;  Bwghardt  v.  Owen^  IS  id.  300  ; 
FramJdin  M.  Co.  v.  PraMj  101  Mass.  359-362 ;  Bulson  y.  I/^mes, 
29  N.  Y.  291. 

Page  &  Coleman,  for  respondent. 

Wade,  C.  J.  This  is  an  appeal  from  an  order  overroling  a 
motion  to  vacate  an  award,  and  from  a  judgment  for  respondent 
thereon. 

It  appears  that  on  the  19th  day  of  September,  1873,  the  parties 
hereto  entered  into  an  agreement  in  writing,  to  submit  the  matters 
in  dispute  between  them  to  the  arbitration  of  T.  I.  Dawes,  S.  W. 
Langhome  and  Kelson  Story,  and  that  the  award  diereon  be 
entered  as  a  judgment  of  the  coui*t,  in  pursuance  of  the  statute  in 
8uch  cases  provided.  On  the  16th  day  of  October,  1873,  the 
defendants  caused  to  be  filed  with  the  derk  of  the  court,  the  award 
signed  by  Langhome  and  Dawes,  for  themselves,  and  signed  by 
Dawes  for  Story,  at  his  request.  The  defendants  then  moved  for 
judgment  thereon,  and  at  the  same  time  the  plaintiff  filed  a  motion 
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to  vacate  the  award.  These  motions  were  heard  by  the  oourt,  and 
it  appears  that  the  three  arbitrators  met  on  a  certain  day  and 
heard  a  portion  of  the  testimony,  and  then  adjourned.  Story 
eonid  not  be  present  at  the  adjourned  meeting,  and  the  other 
arbitrators  heard  the  remainder  of  the  testimony  and  made  an 
award,  in  the  absence  of  Story,  which  award  had  been  agreed  to 
by  Story  before  he  was  called  away  by  his  business,  provided  the 
subsequent  testimony  to  be  offered  did  not  change  the  cause 
materially.  TRe  two  arbitrators  who  were  present,  thinking  that 
this  testimony  did  not  change  the  rights  of  the  parties,  made  the 
award  and  signed  their  own  and  Story's  name  to  the  same.  The 
court  entered  judgment  for  respondent  thei'eon,  and  overruled 
appellant's  motion  to  vacate  it. 

The  statute  nnder  which  this  arbitration  was  had  provides  as 
follows :  ^  All  the  arbitrators  shall  meet  and  act  together  dnring 
the  investigation ;  but,  when  met,  a  majority  may  determine  any 
question.  Before  acting,  they  shall  be  sworn,  before  an  officer 
authorized  to  administer  oaths,  faithfully  and  fairly  to  hear  and 
examine  the  allegations  and  evidence  of  the  parties  in  relation  to 
the  matter  in  controversy,  and  to  make  a  just  award  according  to 
their  understanding."    Civ.  Pr.  Act,  §  436. 

It  seems  dear,  that,  when  three  arbitrators  have  been  agreed 
upon  and  appointed  to  hear  and  determine  a  controversy,  they 
must.meet  and  act  together.  Two  of  them  have  no  authority  to 
hear  testimony  in  the  absence  of  the  third,  and  an  award  made 
upon  testimony  so  taken  is  void.  This  is  the  meaning  of  the 
statute.  They  "  shall  me^  and  act  together."  A  jury  cannot 
legally  hear  evidence  and  render  a  verdict  in  the  absence  of  one 
of  the  jurors ;  neither  can  arbitrators  hear  and  determine  a  mat- 
ter submitted  to  them,  and  make  an  award,  in  the  absence  of  one 
of  the  arbitrators.  The  statute  clothes  the  arbitrators  with  juris- 
diction in  a  certain  manner,  and  they  have  no  authority  unless 
they  comply  strictly  with  the  law.  Therefore  an  award  made  by 
two  arbitrators  upon  testimony  heard  by  them,  when  the  submis- 
sion was  to  three  arbitrators,  is  void.  Courts  can  only  ac- 
quire jurisdiction  over  awards  of  arbitrators  to  enter  judgments 
thereon  when  the  submission  and  award  are  in  conformity  to  the 
statute. 
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The  case  of  BuUon  v.  Lohnes^  29  N.  T.  291,  is  in  point.  There 
was  a  submission  to  three  arbitrators,  and  the  award  must  be  iu 
writing  and  signed  by  the  three  or  any  two  of  them.  Two  of 
the  arbitrators  met,  heard  the  proof  and  made  the  award,  which 
was  adjudged  a  nullity  by  the  court.  To  this  effect  are  the  fol- 
lowing cases :  Heath  v.  Tenneyj  3  Gray,  380 ;  Burghardi  t. 
Owen,  13  id.  300 ;  Low  v.  NdU,  16  111.  475 ;  J^eraawoiUe  R. 
Co.  V.  MountSy  7  Ind.  669 ;  Franklin  M.  Co.  v.  FraU^  101 
Mass.  359. 

This  question  is  not  affected  by  the  fact  that  it  was  stipulated 
in  the  submission  that  P.  W.  McAdow  should  act,  if  Stoiy  was 
absent  at  the  first  meeting  of.  the  arbitrators,  or  refaaed  to  act 
Story  was  not  absent  and  did  not  refuse  to  act,  but  was  i^eaeai 
while  some  of  the  testimony  was  heard.  The  two  arbitrators, 
without  substituting  McAdow,  heard  the  remainder  of  the  evi- 
dence and  made  the  award,  and  signed  their  names  and  that  of 
Story  thereto.  The  matter  in  dispute  was  submitted  by  the  par- 
ties to  three  arbitrators,  and  was  heard  and  determined  by  two  of 
them.  This  award  is  therefore  void.  They  did  not  "  meet  and 
act  together.'^ 

The  respondent  offered  testimony,  which  was  controTerted  by 
appellant,  to  show  that  the  parties  agreed,. after  the  departore  of 
Story,  that  Dawes  and  Langhome  might  arbitrate  this  matter.  It 
is  not  proved  that  this  was  the  agreement,  which  would  be  a  new 
submission  and  should  have  been  in  writing  under  the  statate. 
Neither  party  claims  that  it  was  in  writing. 

The  judgment  is  reversed  and  cause  remanded. 

Jtklgmmt 


DuKsoHEN,  appellant,  v,  Ejgoins,  respondent. 

Practicb  —  appeal  —  f>arianes — prMumption.  In  order  that  the  appeOAta 
coart  nia^r  take  notice  of  an  alleged  variance  between  the  sommonB  and 
the  copy  served,  the  record  on  appeal  shonld  set  oat  aaeh  varianoe  bo  that 
the  court  may  determine  ita  materiality,  elee  it  wm  be  preaamad  to  have 
been  immaterial  and  will  be  disregarded. 
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&UUMOVH — service  —  eapff  of  complaint  —  tuage  —  ineontitteney.  The  serrioe 
of  sammoDs  with  n  tma  oopj  of  the  oomplAlnt,  thoi^h  mioh  oopf  was 
not  certified  by  the  clerk  ae  required  by  paction  di  of  the  Civil  Practice 
Act,  is  a  sufficient  compliance  with  section  86  of  the  same  act,  and  girea 
the  court  jurisdiction  to  try  and  determine  the  case.  Such  service  in 
according  to  general  understanding  and  usage,  and  if  the  sections  are  in- 
eonsietent  the  subsequent  should  hare  greatest  weight. 

Apjpeal  from  Second  ^istrictj  Missotda  dywnty, 

HiGGiNB  recovered  judgment  in  the  probate  court  of  Miaaoula 
conntj  against  Dnnsohen,  and  the  sheiiff.  satkfied  the  same  by 
4selling  DunBchen'a  property.  DunBchen  then  brought  this  action 
for  the  wrongful  ^onrersion  of  his  property,  on  the  ground  that 
the  probate  court  never  acquired  jurisdiction,  and  that  its  judg- 
ment was  void. 

"W.  J.  Stephens,  for  appellant 
Mayhew  &  MoMuBTBT,  for  respondent. 

Wads,  C.  J.  This  is  an  action  for,  the  unlawful  conversion  of 
personal  property.  The  defendants  aver  in  their  answer  that  the 
property  in  question  was  attached,  at  the  suit  of  Higgins  v. 
JOunsohen,  in  the  probate  court,  and  sold  upon  a  judgment  in 
&vQr  of  the  plaintiff  and  against  the  defendant  in  that  action. 

A  jury  was  waived  and  the  ciise  submitted  to  the  court,  who 
made  findings  of  facts,  and,  among  them,  the  following,  upon 
which  the  questions  in  this  Appeal  arise : . 

'^  I  find,  as  a  fact,  that  the  sherifi  served  on  defendant  (in  the 
«mt  of  Higg^ins  v.  Dtmsehm)  a  oppy  of  complaint,  and  copy  of 
-summons ;  bat  not  a  certified  copy  of  complaint,  nor  a  true  copy 
oi  summons" 

Upon  this  finding  the  appellant  makes  two  questions :  1.  ^'  That 
a  true  copy  of  the  summons  was  not  served  on  Dunschen." 
2.  ^  That  no  certified  copy  of  the  comjdaint  was  served  upon 
him  as  the  law  then  required." 

The  variance  between  the  original  summons  and  the  copy  served 
is  not  disclosed.  If  in  a  material  particular  it  would  vitiate,  but 
if  in  a  matter  wholly  immaterial  it  would  not.  We  cannot  pre- 
sume tluit  it  was  material,  and  declare  the  servioe  of  the  sununons 
▼Old.    ' 
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2«  We  must  consider  the  second  question  as  if  the  first  one 
had  not  been  raised,  and  it  mnst  ,be  deemed  that  a  trae  copy  of 
the  summons  was  served  upon  the  defendant.  No  certified  cofj 
of  the  complaint  was  served  upon  the  defendant^  but  a  copy  of 
the  complaint  was  so  served.  The  defendant  being  served  with 
a  copy  of  the  summons  and  complaint,  did  the  court  acquire  ju- 
risdiction over  the  defendant  to  render  a  judgment  against 
him? 

Section  28  of  the  Praotioe  Act  provides :  ^^  Civil  actions  in  the 
district  couits  and  probate  courts  shall  be  commenced  by  the  filing 
of  a  complaint  with  the  derk  of  the  court  in  which  the  action  i& 
brought,  and  the  issuing  of  a  summons  thereon." 

Section  34  provides : .  '^  The  summons  shall  be  served  by  the 
sheriff  of  the  county  where  the  defendant  is  found.  *  *  * 
A  copy  of  the  complaint^  certified  by  the  derky  shall  he  eervea 
with  the  eummons.^^ 

Section  35  provides :  ^^  It  shall  be  the  duty  of  the  derk  issuing 
the  summons  *  ^  *  ^to  make  out  a  copy  or  copies  of  the 
complaint,  and  deliver  the  same  to  the  *  *f  *  ofiieer  *  *  ♦ 
executing  such  summons." 

Section  36  provides :  "  A  summons  shall  be  executed,  except 
as  otiierwise  provided  by  law,  as  follows :  Fint,  by  readisg  the 
writ  to  the  defendant,  and  delivering  to  him  a  copy  of  the  com- 
plaint ;  or  second,  by  delivering  to  him  a  ccfpy  of  the  complaint 
and  writ    *    *    *    ." 

It  is  our  duty  to  harmonLse  seotions  84  and  86,  if  possible,, 
rather  than  declare  one  void.  Since  the  amendment  to  the  Prac- 
tice Act,  this  question  cannot,  arise,  but  it  is  important  respecting 
cases  tried  before  the  amendment.  The  court  acquires  jurisdic- 
tion over  a  defendant  by  the  service  of  a  summons  upon  him  in 
the  manner  jM'ovided  by  law.  The  summons  informs  the  defend- 
ant of  the  matter  of  the 'plaintiffs  complaint  against  him.  ^  The 
summons  shall  state  the  parties  to  the  action,  tibe  court  in  which 
it  is  brought,  the  county  in  which  the  complaint  is  filed,  the  cause 
and  general  nature  of  the  action.  *  *  *  ,"  Oiv.  Pr.  Acty 
§  30.  If  no  copy  or  certified  copy  of  the  complaint  was  served 
with  the  summons,  no  iiijnry  could  result  to  the  defendant,  be- 
cause he  would  be  informed  by  the  summons  that  he  was  a 
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defendant  in  court,  and  of  the  plainti£PA  claim.  A  certified  copy 
of  the  complaint  could  do  no  more  than  this. 

The  appellant  received  from  the  sherifE  a  copy  of  the  complaint, 
and  a  copy  of  the  Bnmmonfi,  which  was  not  a  true  copy  of  the 
Bummone.  From  this  finding  of  the  court,  we  can  infer  that  Dun- 
Bchen  received  a  true  copy  of  the  complaint,  or  the  contrary  would 
have  been  found.  What  does  the  declaration  that  he  received  a 
copy  of  the  complaint  mean  ?  It  is  a  fair  construction  that  he 
received  a  perfect  copy  of  the  original.  A  copy  is  a  duplicate  of 
the  thing  itself.  A  copy  is  perfect,  whether  certified  or  not,  and 
with  the  summons  the  appellant  received  such  a  copy,  a  true  copy 
of  the  complaint. 

Did  such  service  give  the  court  jurisdiction  of  Dunschen? 
Hust  the  copy  of  the  complaint,  acc^ompanying  the  summons,  be 
not  only  a  true,  but  a  certified  copy  also  {  If  a  certified,  it  might 
not  be  a  true  copy,  and  if  true,  the  certificate  could  not  make  it 
more  true.  The  certificate  can  add  nothing,  or  cure  the  defect  if 
it  is  untrue,  and  is  a  formal  matter  if  the  defendant  receives  a 
true  copy  of  the  complaint.  Every  thing  has  been  done  that  the 
law  required  to  bring  him  into  court,  except  a  certificate  declaring 
that  a  true  copy  of  the  complaint  is  sL  true  copy,  when  he  has 
been  informed  that  the  copy  he  received  is  true.  The  court  was 
authorized  to  render  judgment  against  Dunschen.  Said  section 
36  has  been  complied  with,  and  this  has  not  been  repealed  by 
section  34.  If  either  is  repealed,  the  latest  section  in  the  act  con- 
trols. Both  were  in  force  before  the  late  amendments,  and  the 
service  of  the  complaint  and  summons,  as  directed  by  either,  gave 
the  court  jurisdiction.  This  has  been  the  usage  and  general  un- 
derstanding, and  statutes  long  acted  upon  in  good  faith,  under 
which  rights  have  been  settled  and  determined,  ought  not  to  be 
disturbed  for  slight  causes* 

The  judgment  is  affirmed. 

jHdgmsfU  (j^ffirmed. 

Vol.  U.— 89. 
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M0B8E9  respondent,  v.  Swan,  appellant. 

Practice — findings  of  fact — rulings  of  court  —  mrpriie — n&teijf-diianerad 
emdenes.  To  sapport  exceptions  to  flndiagB  of  fact  or  tha  roHngB  of  oout, 
tlie  record  thoald  set  oat  the  evidenoQ  on  which  exoeptionfl  are  based,  and 
should  show  what  ruUogs  of  the  court  were  erroneous,  and  that  they  were 
properly  excepted  to  at  the  time.  Where  surprise  is  claimed,  it  must  be 
set  forth  and  show  sufficient  legal  cause.  A  new  trial  will  not  be  granted 
on  the  score  of  evidence,  cumulative  in  its  nature,  and  tiiai  might  hava 
been  produced  at  the  first  trial. 

"Samk  —  record.  If  an  attorney  desires  to  obtain  advantage  of  any  motioa 
decided  in  his  favor,  he  should  make  it  in  writing,  or  see  that  it  was  mads 
matter  of  record. 

Trial  by  court  — presumptions.  When  trial  is  by  theooart,  the  presnmptioB 
is  that  every  material  fact  in  issue  was  fonnd  in  favor  of  the  partj 
recovering  judgment,  unless  the  contrary  appears  of  record. 

Fractick  —  demurrer  —  sufficiency  of  facts  —  reUef.  An  appellate  court  may 
consider  the  sufficiency  of  facts  in  a  pleading,  though  the  record  shows  no 
exception  taken  to  the  overruling  of  such  demurrer.  A  demurrer  is  not 
good  which  goes  to  the  reiief  only. 

'CoRBTBiuCTiOK  —  Section,  dOO,  CioU  Practice  Act,  This  section  of  the  statute 
provides  no  new  remedies  or  proceedings  to  redress  the  trespasses  thereia 
named.    It  only  gives  additional  pecuniary  relief. 

Appeal  from  Fir%t  Dtstrict^  OnUatm  County, 

This  was  an  action  for  trespass,  and  the  prayer  for  rdief 
tdaimed  treble  damages^  as  provided  for  by  section  300  of  CiTil* 
Practice  Act.    The  trial  was  by  the  court,  and  the  findings  and 
judgment  in  iavor  of  plaintiff. 

S.  Word  and  G.  May,  for  appellant. 

.  Appellants  claim  tliat  the  court  below  erred,  in  overruling  their 
^demurrer  to  plaintifiTs  complaint ;  sustaining  oral  motion  to  strike 
•out  part  of  complaiut  without  having  the  record  show  the  same; 
: requiring  defendants  to  answer  over  instanter ;  rendering  judgment 
'  against  defendants';  overruling  motion  for  new  trial  and  vacating 
^the  decision  of  the  court. 

This  action  is  brought  under  a  punitive  statute,  and  must  stand 

or  fall  by  that  statute.  The  findings  of  court  do  not  show  plain- 
'tiff  to  have  been  in  possession  of  the  premises  at  the  commence- 
/ment  of  this  action.     This  was  necessary  to  sustain  the  action. 
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B.  p.  VivioN  and  M.  0.  Page,  for  respondent. 

1.  The  demurrer  was  to  the  whole  complaint  and  Tas  properly 
overruled,  if  the  same  contained  a  cause  of  action  sufficiently 
pleaded. 

2.  The  demurrer,  as  to  ambiguity  and  uncertainty,  does  not 
-point  out  in  what  it  consists,  and  should  have  been  disregarded. 

3.  The  demurrer  goes  only  to  the  relief.  If  plaintiff  was  not 
««ntitled  to  treble  damages,  it  might  have  been  stricken  out  on 
motion,  or  would  have  been  mere  surplusage  if  it  stood. 

Knowles,  J.  No  bill  of  exceptions  was  taken  in  this  case.  "We 
rfind  a  motion  for  a  new  trial,  the  order  overruling  the  same,  and 
.a  statement  that  this  ruling  was  excepted  to.  This  motion  is  as 
follows :  "  And  now  comes  the  defendant  *  *  *  and  moves 
the  court  for  a  new  trial  and  vacation  of  the  decision  and  judgment 
•of  the  court  herein  rendered  for  the  following  reasons,  to  wit : 

1.  "Because  of  the  insufficiency  of  the  evidence  to  justify  the 
verdict  or  findings  and  decision,  and  that  the  same  is  against  law. 

2.  "  Error  in  law  occurring  at  the  trial  and  excepted  to  by  the 
defendant. 

8.  "  Surprise  which  ordinary  prudence  could  not  have  guarded 
.against." 

No  statement  of  the  evidence  is  set  forth.  This  court  cannot 
'determine  whether  the  findings  of  the  court  were  unsupported  by 
the  evidence,  or  whether  they  are  against  law.  The  record  does 
not  disclose  any  rulings  of  the  court  upon  questions  of  law, 
occurring  at  the  trial,  to  which  appellant  excepted.  The  record 
rdoes  not  disclose  any  matters  that  were  a  legal  surprise  to  appel- 
lant. The  affidavits  of  appellant  and  of  Bowers  go  to  the  point, 
that  the  building  torn  down  by  the  defendant  was  not  worth 
more  than  $150.     The  value  of  this  building  was  an  issue  in  the 

case. 

This  court  cannot  tell  whether  this  evidence  would  be  cumu- 
lative, for  it  does  not  know  what  evidence  was  produced  on  the 
trial.  There  is  no  reason  shown  why  this  evidence  in  these 
Affidavits  could  not  have  been  produced  on  the  trial.  It  appears, 
from  the  affidavit  of  appellant,  that  the  finding  of  the  court,  as  to 
«the  value  of  the  house  and  milk-house,  was  supported  by  evidence. 
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In  this  affidavit  he  says :  "  There  are  excessive  and  punitiTe  values 
placed  upon  said  improveraente,  instead  of  real  and  trae  valnes,. 
although  seemingly  sustained  hy  the  testirnony?^  A  new  trial 
cannot  be  granted  on  the  ground  of  newlj-disoovered  evidence^ 
unless  it  appears  that  this  evidence  is  not  cumulative,  and 
could  not  have  been  produced  on  the  trial. 

The  appellant  claims  to  be  surprised,  for  the  reason  that  his 
attorneys  told  him  that  the  consideration  paid  for  the  pre-emption 
tract  of  land  made  no  difference  in  this  case.  The  findings  of  the 
court  show  that  it  did  not,  and  he  could  not  have  been  surprised 
by  this  advice.  I  think  the  court  properly  overruled  the  motion 
for  a  new  trial.  It  appears  imperfectly,  from  the  record,  that  the 
appellant  moved  orally  to  strike  out  a  part  of  the  complaint 
This  motion  was  sustained. 

Appellant  complains  because  the  record  does  not  show  the  mo- 
tion or  what  part  of  the  complaint  was  stricken  out  There  is 
no  error  of  which  the  appellant  can  complain.  If  he  had  made 
his  motion  a  part  of  the  record,  the  ruling  would  be  plain.  It  ii 
difficult  to  comprehend  what  counsel  think  is  the  province  of  a 
court  when  they  assign  such  matters  as  error.  If  an  attorney 
fails  to  make  his  motion  a  part  of  the  record,  and  a  ruling  in  hii 
favor  becomes  obscure,  it  is  claimed  that  a  judgment  in  favor  of 
an  opposite  party  should  be  set  aside.  The  statement  of  such  a 
proposition  is  a  sufficient  answer  to  it.  It  is  assigned  as  error  that 
the  findings  do  not  show  that  the  plaintiff  was  in  possession  of  the 
property  upon  which  the  trespass  was  alleged  to  have  been  com- 
mitted, at  the  time  of  the  perpetration  thereof.  They  do  not 
show  that  he  was  not.  This  question  was  an  issue  in  the  plead- 
ings. The  presumptions  are,  that  the  court  found  thereon  in 
favor  of  the  plaintiff.  Judgment  was  given  for  plaintiff.  Thia 
court  has  held,  and  the  decisions  are  numerous,  that  where  a  judg-* 
ment  is  given  it  will  be  presumed,  unless  the  contrary  appeaiSy 
that  the  court  that  entered  the  judgment  found  every  mat^-ial 
fact  at  issue  in  favor  of  the  party  for  which  it  gave  judgment. 

Appellant  alleges  that  the  court  committed  an  error  in  over 
ruling  his  demurrer.    It  does  not  appear  that  this  ruling  was  ex* 
oepted  to. 
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The  ground  specified  in  the  demurrer,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  notvvith- 
standing  the  failure  to  except  to  the  ruling  thereon,  may  be  con- 
sidered by  this  court.  It  is  claimed  that  this  is  an  action  brought 
under  the  provisions  of  section  300  of  our  Civil  Practice  Act, 
and  tliat  the  facts  set  forth  in  the  complaint  do  not  show  a  cause 
<»f  action  under  that  statute.  This  brings  to  our  consideration 
the  interpretation  of  that  statute.  It  is  not  a  statute  providing  a 
new  remedy  for  the  trespasses  it  specifies.  The  proceedings  to  re- 
dress those  trespasses  are  the  same  as  the  proceedings  to  redress 
Any  other  private  trespass.  Its  only  efiect  is  the  giving  of  addi- 
tional pecuniary  relief.  It  gives,  in  the  class  of  trespasses  named, 
treble  what  would  be  the  actual  damages  sustained. 

In  the  complaint  sufficient  facts  are  set  forth  to  constitute  an 
action  for  trespass.  The  trespass  complained  of  is  not  of  the 
class  specified  in  section  300.  The  plaintiff  claims  that  he  is  en- 
titled to  treble  damages  by  virtue  of  this  section.  Undoubtedly 
he  is  not.  If  a  party  claims  greater  or  different  relief  from  that 
to  which  the  facts  he  alleges  entitles  him,  can  it  be  maintained 
that  his  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

This  court  has  held  that  a  demurrer  which  goes  only  to  the  re- 
lief asked  cannot  be  sustained. 

The  supreme  court  of  California  holds  that  a  party  is  entitled 
to  any  relief  to  which  the  facts  set  forth  in  his  pleadings  show  him 
<\ntitled,  no  matter  what  relief  he  may  ask.  Althof  v.  Conheiran 
58  Cal.  230 ;  Gh^ain  v.  Aldrich,  id.  514 ;  White  v.  Lyons,  42  id. 
379;  Moak's  Van  Santvoord's  Pleadings,  272,  279. 

The  judgment  of  the  court  is  affirmed. 

Judgment  affi/rmed. 
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Davib,  appellant,  v.  Clask,  respondent. 

PuiADiKG — new  matter --^repUeati&n.  Whenerer  the  answer  in  a  casw 
pending  sets  ap  new  matter,  authorised  and  oonatitated  bj  atatnte  m  a 
defense  in  such  action,  a  replication  is  neceaeary,  or  each  new  matter 
will  be  held  as  admitted  by  plaintiff,  and  he  will  not  be  allowed  to  intio- 
dace  testimony  to  contradict  or  disprove  soch  admissions. 

Ldotation  —  general  and  epedal  pravieioM.    The  general  law  of  limitatkn 
of  actions  for  the  recovery  of  real  estate  is  limited  by  special  proyisiona 
applicable  to  placer  mines  and  quarts  lodes.     The  specific  and  not  the  gen 
eral  law  must  control  such  cases. 

Appeal  from  Second  IHstrict,  Deer  Lodge  GourUy. 

This  action  was  instituted  to  try  the  title  and  recover  posscssioii 
of  certain  quartz  mining  ground,  claimed  by  the  appellant  under 
title  from  the  earlier  discovery  and  location  as  the  ^^  OjngiiuJ 
Lode,"  and  adversely  claimed  by  respondent  under  a  subsequait 
location,  as  authorized  by  statute,  and  actual  adverse  possessioiL 
for  more  than  one  year. 

Chumasebo  &  Chadwick,  for  appeUant. 

There  is  no  new  matter  contained  in  the  answer  that  requires 
a  replication.     See  Practice  Act,  §§  56,  57,  73,  74. 

Pleading  title  in  defendant  or  an  adverse  possession  is  equiva- 
lent to  a  denial  of  the  title  and  possession  of  the  plaintiff  and 
nothing  more. 

The  statute  (Cod.  Sts.  591-2)  does  not  change  the  rules  cf 
pleading  in  actions  to  recover  the  possession  of  realty. 

The  portions  of  answer  requested  to  be  stricken  out  by  plain* 
tiff  constituted  no  defense,  and  the  motion  should  have  been  sus- 
tained. 

It  was  error  to  reject  the  evidence  offered  by  plaintiff. 

Sharp  &  Napton,  for  respondent. 

The  evidence  offered  by  plaintiff  was  properly  rejected.  The 
facts  constituting  the  third  defense  in  answer  were  not  denied, 
and  therefore  admitted.  Judgment  shoidd  have  been  given  tc 
defendant  on  the  pleadings. 

The  defense  is  new  matter,  required  by  statute  to  be  pleaded* 
See  Cod.  Sts.  592. 
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Where  the  onus  of  proof  of  any  allegation  is  thrown  upon  de^ 
f cndant  as  to  such,  it  is  new  matter.  In  Oalifomia  new  matter  in 
answer  is  considered  denied  without  a  reply. 

Affirmative  atlegations  may  be  mere  denials,  but  not  allegation? 
of  adverse  possession.  Possession  might  have  been  in  plaintiff 
at  the  commencement  of  the  action,  and  adverse  possession  in  th& 
defendant.  Defendant  may  have  been  the  owner  and  plaintiff  ten- 
ant. 

The  statute  defines  adverse  possession.  Cod.  Sts.  592,  §  4 ; 
Simeon  v.  EekBtein,  22  Cal.  580 ;  Le  Roy  v.  Bog^rSy  30  id.  229. 

Courts  of  equity  follow  courts  of  law  in  regard  to  limitation.. 
Angell  on  Limitations,  396,  399,  401. 

Wade,  C.  J.  This  is  an  action  to  quiet  title.  The  plaintiff 
alleges  that  on  the  12th  day  of  August,  1864,  his  grantora  and 
predecessors  in  interest  discovered  on  the  public  lands  of  th& 
United  States,  in  the  Summit  Mining  District,  county  of  Deer 
Lodge,  a  certain  quartz  lode,  bearing  copper,  silver  and  other 
precious  metals,  which  was  then  named,  and  since  has  been  known 
as  the  *'  Original  Lode,''  which  was  recorded  according  to  law ; 
that  plaintiff  is  the  owner  of  the  undivided  one-half  of  claim 
number  one,  east  from  discovery ;  that  the  grantors,  and  predeces- 
sors in  interest  of  the  plaintiff,  have  been,  and  the  plaintiff  is  in 
the  actual  possession  of  the  undivided  one-half  of  said  claim; 
that  defendant  wrongfully,  and  by  reason  of  a  pretended  reloca- 
tion, claims  an  estate  therein  adverse  to  the  plaintiff,  whereby  a 
cloud  is  created  upon  plaintiff's  title.  He  asks  judgment  that  he 
be  decreed  the  owner  of  the  claim,  and  that  the  defendant  be- 
forever  barred  61  all  daim  of  any  right  therein,  by  reason  of  his 
pretended  claim.  The  answer  is  a  specific  denial  of  each  allega- 
tion of  the  complaint,  and  as  a  separate  defense^  avers  that  plaintiff 
or  his  grantors  have  never  procured  any  patent  to  any  portion  of  the- 
"  Original  Quartz  Lode,"  and  that  they,  nor  either  of  them,  have 
been  in  the  actual  possession  of  any  portion  of  said  lode  within  on^ 
year  next  before  the  commencement  of  the  action.  As  a  further 
defense,  the  answer  avers  that  the  defendant,  and  his  grantors 
and  predecessors  in  interest,  on  the  25th  day  of  May,  1872,  went 
into  the  actual  possession  of  said  lode,  and  commenced  working- 
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thereon,  and  since  that  time  have  been  in  the  peaceable  poflsefldon 
thereof  under  a  claim  of  title  made  in  accordance  with  the  laws 
of  the  Territory,  and  that  such  title  has  been  ad^reree  to  that  of 
the  plaintiff  for  the  period  of  more  than  one  year  next  prior  to 
the  commeucement  of  the  action.  There  was  a  motion  to  strike 
out  these  separate  defenses,  which  was  overruled,  and  the  cause 
was  brought  on  to  a  trial  upon  the  complaint  and  answer,  no 
replication  liaving  been  filed  to  the  separate  defenses  set  up  in  the 
answer.  The  plaintifE  offered  to  prove  the  staking  and  record- 
ing of  the  claim  in  accordance  with  the  requirements  of  the 
statute,  and  that  ever  since  its  location  the  plaintiff  and  his 
grantors  have  possessed  the  same ;  that  no  one  had  held  the  pos- 
session thereof  adversely  to  the  plaintiff,  and  that  the  lode  was 
valuable  for  the  precious  metals  it  contained ;  which  proof  was 
excluded.  The  defendant  moved  for  judgment  upon  the  plead- 
ings, which  motioi;!  was  granted,  and  judgment  entered  accord- 
ingly. 

The  question  we  are  to  determine  is  this :  Did  the  answer  con- 
tain new  matter  constituting  a  defense  to  the  action  ?  If  it  did, 
a  reply  was  necessary,  and  in  default  thereof  the  plaintiff  ad- 
mitted the  defendants'  title,  and  possession  of  the  property,  and 
abandoned  his  claim  thereto.  There  was  no  issue  upon  which 
testimony  could  have  been  introduced.  Every  material  allega- 
tion of  an  answer,  not  controverted  by  a  replication,  shall,  for  the 
purposes  of  the  action,  be  taken  as  true.  When  a  defense  is  thus 
admitted,  the  plaintiff  can  introduce  no  evidence  to  maintain  his 
action.  He  cannot  dispute,  by  his  testimony,  his  admissions  upon 
the  record.  In  the  general  limitation  act,  it  is  provided  that  in 
every  action  for  the  recovery  of  real  property,  or  the  possession 
thereof,  the  person  establishing  a  legal  title  to  the  premises  shaD 
be  presumed  to  have  possession  thereof,  within  the  time  pre- 
scribed by  law,  and  the  occupation  of  the  premises  by  another 
shall  be  deemed  to  have  been  under  such  legal  title,  unless  it 
appears  that  such  premises  shall  have  b^n  held  and  possessed 
adversely  to  such  legal  title  for  three  years  before  the  commence- 
ment of  the  action.  If  this  statute  controlled  the  case,  the  ques* 
tion  herein  could  not  arise.  The  defendant  only  claims  adverse 
possession  for  the  period  of  more  tl^in  oi^e  year^  next  prior  to  the 
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commencement  of  the  action.  The  limitation  act  referred  to  is- 
general,  and  relates  to  real  estate.  It  controls  the  right  of  action 
in  those  cases  not  specially  provided  for  by  law.  In  any  class  of 
actions,  where  the  statute  specially  defined  the  limitation,  the  gen- 
eral act  does  not  apply,  and  the  particular  act  does  not  conflict 
with  the  general  act. 

In  actions  to  recover  any  qnartz  lode,JJie  statute  has  made 
special  provisions  concerning  the  limitation  of  the  right  of  action,, 
and  has  provided  what  adverse  possession,  under  a  claim  of  title, 
shall  constitute  a  defense  to  such  action. 

Section  2,  Cod.  Sts.  591,  is  as  follows:  "No  action  to  recover 
any  mining  claim,  whether  placer  or  quartz,  or  any  qnartz  lead  or 
lode,  or  any  interest  therein,  or  possession  thereof,  unless  the 
same  he  held  under  patent  from  the  government  of  the  United 
States,  shall  be  commenced  or  maintained,  unless  that  it  is  proved 
that  the  plaintiff,  or  his  assigns,  or  predecessors  in  interest,  were 
in  the  actual  seizin  or  possession  of  such  mining  claim,  quarts 
lead  or  lode,  within  one  year  next  before  the  commencement  of 
such  action  ;  and  unless  it  is  further  proved  that  such  plaintiff,  or 
his  assigns,  or  predecessors  in  interest,  have  complied  with  the 
rules  and  customs  of  the  mining  district  in  which  such  placer 
claim  is  situated,  or  with  the  laws  of  the  Territory  relating  to 
quartz  leads  and  lodes,  as  to  such  claim,  lead  or  lode." 

Section  4  of  the  same  act  defines  what  shall  be  a  sufficient  de> 
fense  to  such  action,  as  follows :  "  It  shall  be  a  valid  and  suffi- 
cient defense  if  pleaded  in  any  action  to  recover  any  mining 
claim,  whether  quartz  or  placer,  or  any  qnartz  lead  or  lode,  or  in- 
terest therein,  or  the  possession  thereof,  unless  the  same  shall  be 
held  under  patent  from  the  United  States  government,  for  the  de- 
fendant to  prove  that  his  assigns  or  predecessors  in  interest  have 
been  in  peaceful  possession  of  such  mining  claim,  quartz  lead  or 
lode,  under  a  claim  or  right,  interest  or  title,  made  and  continued 
in  accordance  with  the  rules  and  customs  of  the  iriining  district 
in  which  the  daim  (if  a  plaeej*  claim)  is  situated,  or  with  the  law? 
of  the  Territory  (if  a  quartz  claim),  and  adverse  to  the  claim, 
title  or  interest  "of  the  plaintiff,  for  the  period  of  one  year  next 
before  the  commenoejneat  of  such  action^  and  such  adverse  po»^ 
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session,  as  above  stated,  for  one  year,  shall  be  a  bar  to  the  ac- 
tion." 

The  averments  of  the  answer,  under  the  fourth  section  of  the  act 
above  quoted,  constitute  a  complete  defense  to  the  action,  and  in 
default  of  a  replication  these  facts  are  admitted. 

The  plaintiff  contends,  that  pleading  title  in  the  defendant  or  an 
adverse  possession  is  a  denial  of  the  title  and  possession  of  the 
plaintiff,  and  that  no  reply  was  necessary  to  form  an  issue,  and 
that  there  was  no  new  matter  set  up  in  the  answer. 

In  tliis  the  plaintiff  is  mistaken.  Under  an  answer,  specifically 
denying  the  allegations  of  the  complaint,  the  defendant  could  not 
have  proven  the  defense  that  the  statute  authorizes  him  to  make. 
He  could  only  disprove  the  plaintiff's  case.  The  plaintiff  all^e£ 
that  he  was  in  possession  of  the  premises  at  the  conameiioement  of 
the  action.  Under  a  denial  of  this  averment,  the  defendant 
eould  prove  that  the  plaintiff  was  not  in  possession.  He  could  not 
prove  that  he  had  held  the  adverse  possession  of  the  premises  for 
the  period  of  one  year  next  prior  to  the  date  of  the  action  under 
a  claim  of  title. 

To  authorize  this  proof  the  matter  should  have  been  properly 

set  forth  as  a  defense,  as  it  was,  and  when  so  set  forth  it  was  new 

cnatter.     Being   new  matter  constituting  a  defense  to   the  ac> 

tion  under  the  statute,  the  failure  to  reply  was  a  confession  by 

the  plaintiff  of  the  defendant's  defense.     There  being  no  issue, 

the  plaintiff  admitting  the  defendant's  right,  tliere  was  nothing 

left  upon  which  testimony  could  have  been  introduced. 

The  judinnent  is  affirmed. 

^  ^  Judymmt  ajinned. 


TsRBrroBT,  respondent,  v.  Paul,  appellant. 

Cbhohal  law  —  impMMng  wUntu  —  wom^mamination  — mstmU  ofu^c 
Hon -^  jury  fkot  judg6  to  deeida,  A.11  impeaching  witness  may  be  oioift- 
examined  as  anj  other  to  disoover  the  groandB  and  extent  of  his  infona^ 
tion.  If  such  witness  shows  that  he  has  anj  information  on  the  snhjeel; 
the  testimony  should  be  admitted  and  the*  jary  not  the  Jadge  determint 
what  weight  to  attach  to  it. 
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Saice  —  larceny — intent.  It  is  error  to  cUar^  the  jury  that  simpljr 
killing^  an  ox,  with  another  party,  knowing  the  ox  was  not  the  propert7  of 
that  other  party,  bat  that  it  belonged  to  a  third  party,  amounts  to  larceny, 
*  wlthoat  adding  thereto, "  with  a  yiew  of  converting  it  to  his  own  use,  or 
of  permanently  depriving  the  owner  thereof."  The  error  Is  not  cured, 
though  elsewhere  In  the  charge  larceny  is  correctly  defined. 

&TIDBKOB  —-ieetvinony  of  toife.  The  testimony  of  a  wife  is  not  admissible  in 
behalf  of  a  prisoner  jointly  indicted  with  her  husband  where  it  would  tend 
to  influence  the  case  against  her  husband.  The  statute  does  not  change 
the  rule  of  common  law. 

Ajp^pedl  from.  Mrst  District^  Jefferson  County, 

JoHNffTOK  &  Toole,  and  Shobbr  &  Lowby,  for  appellant. 

1.  The  court  erred  in  not  allowing  appellants  the  right  to  im- 
peach the  character  of  McDougal  for  truth  and  veracity,  and  re- 
fusing appellants,  after  Worthington  had  testified  that  he  was 
acquainted  with  tliat  character  in  the  neighborhood  where  he  re-^ 
fiided,  the  question,  "  is  that  reputation  good  or  bad,"  and  in 
passing  upon  the  competency  of  the  witness  and  rejecting  liis  tes- 
timony instead  of  allowing  the  jury  to  pass  upon  the  sufficiency 
of  the  same.    .  Bates  v.  Barber^  4  Cush.  109. 

2.  American  authorities  agree  upon  the  propriety  of  the  follow- 
ing questions  to  an  impeaching  witness :  First,  "  Are  you  ao- 
quainted  with  the  general  reputation  of  the  witness  for  truth  and 
veracity,  in  the  neighborhood  in  which  he  lives  %  "  If  this  is  an- 
swered affirmatively,  then,  Second,  "  Is  that  reputation  good  or 
bad  ? "  .1  Greenleaf  on  Evidence,  §  461 ;  1  Whart.  Crim.  Law, 
§  814.  The  English  authorities  and  many  American  allow  the 
further  question,  "  From  what  you  know  of  the  general  reputation 
of  the  witness  would  you  believe  him  under  oath  ? " 

3.  The  court  erred  in  refusing  to  allow  the  wife  of  defendant 
Paul  to  testify  in  behalf  of  defendant  Barnes. 

W.  F.  Sanders,  for  respondent. 

1.  Before  a  witness  can  testify  to  reputation  it  must  appear  that 
witness  knows  that  reputation,  and  his  means  of  knowledge  are 
matters  of  examination.  Witness  testifying  to  reputation  occu- 
pies similar  position  as  an  expert  testifying  to  matters  of  skiU  or 
science.  Precedents  to  the  contrary  are  devoid  of  reason  and 
based  on  no  legal  principle. 
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2.  Tlie  teetimouj  of  witness  showed  his  incompeteiu^,  and  oi 
tliat  the  judge  and  not  the  jury  is  to  decide. 

3.  Error  in  a  detached  part  of  a  charge  is  to  be  disregarded,  if 
the  charge,  taken  as  a  whole,  states  the  law  correctly. 

4.  This  was  a  joint  trial  of  two  defendants,  and  the  wife  of 
neither  was  a  competent  witness  for  the  other.  1  Whart  Grim. 
Law,  §§  767-771,  and  cases  there  cited. 

E[kowles,  J.  The  principal  assignment  of  error  in  this  case  is 
the  rejection,  by  the  court,  of  the  testimony  of  Worthington, 
who  was  called  by  the  defendants  for  the  purpose  of  impeaching 
the  witness  for  the  Territory,  HcDougal. 

Counsel  for  the  defense  introduced  the  witness,  Worthington, 
and  asked  him.  the  following  questions : 

1.  "  Are  you  acquainted  with  the  general  reputation  of  the  wit- 
ness, McDougal,  in  the  neighborhood  where  he  lives,  for  truth 
and  veracity  ? "    Ans.  "  I  am." 

2.  "  Is  that  reputation  good  or  bad  ?  " 

This  question  was  objected  to  by  the  prosecution,  and  the  objec- 
tion sustained. 

3.  "  From  what  you  know  of  his  general  reputation  for  truth 
and  veracity,  in  the  neighborhood  in  which  he  lives,  would  yon 
believe  him  under  oath  ? " 

This  question  was  objected  to  by  the  prosecution,  and  the  court 
sustained  the  objection,  and  the  defendants  excepted.  When  the 
first  question  was  answered,  the  prosecution  claimed  the  privily 
of  cross-examining  Worthington,  for  the  purpose  of  showing  that 
he  did  not  have  the  knowledge  sufficient  of  the  general  character 
of  McDougal,  in  the  neighborhood  where  he  lived,  to  entitle  him 
to  testify  as  to  his  general  character  for  truth  and  veracity.  Thii 
was  granted,  and  upon  this  cross-examination  the  witness  said : 
"  That  there  were  about  seventy-five  people  residing  in  the  vicinity 
of  McDougal  who  would  be  competent  to  testify  in  any  case ;  that 
he  had  never  heard  but  thirteen  out  of  that  number  even  speak  of 
the  character  of  the  witness  for  truth  and  veracity ;  that  a  Mr. 
Belcher  was  one  of  them ; "  and  "  that  he  said,  in  his  own  house, 
in  July,  1872,  that  McDougal  was  a  bad  man,  a  drunkard  and  a 
thief."     "  This  was  when  I  liad  McDougal  arrested  for  robbery." 
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The  court  then  permitted  the  prosecution  to  introduce  said 
"Belcher,  as  a  witness  to  the  above  conversation  with  the  impeach- 
ing witness.  This  was  objected  to  by  the  defense.  Belcher  said : 
"  That  he  had  no  recollection  of  ever  having  any  conversation 
with  the  witness,  Worthington,  relative  to  the  character  of  Mc- 
Dougal,  for  truth,  and  would  have  remembered  it  if  he  ever  had." 

The  court  held  that  "Worthington  had  not  shown  sufficient 
knowledge  of  the  reputation  of  McDougal,  for  truth  and  veracity, 
to  entitle  him  to  testify  conoeming  the  same. 

The  general  rule  in  the  text-books,  that  treat  upon  the  impeach- 
ment of  a  witness  whose  reputation  for  truth  and  veracity  is  in 
•question,  is  this :  The  witness  must  be  asked :  "  Do  you  know  the 
general  reputation  of  the  witness,  for  truth  and  veracity,  in  the 
neighborhood  where  he  lives  ? "  If  the  answer  be  in  the  affirma- 
tive to  this  question,  and  not  otherwise,  then  the  further  question 
may  be  asked :  "  What  is  that  reputation? "  The  English  text- 
books say  it  is  proper  to  ask  the  witness,  if  he  says  this  reputation 
is  bad :  "  From  what  you  know  of  this  reputation,  would  you 
believe  the  witness  under  oath?"  Some  American  authorities 
sustain  the  same  rule.  Although  the  question  does  not  seem  to 
have  been  considered  much,  whether  the  party,  whose  witness  is 
sought  to  be  impeached,  should  have  the  right  to  cross-examine 
the  impeaching  witness,  as  to  his  knowledge  of  the  general  repu- 
tation of  the  witness  whose  character  for  truth  and  veracity  is 
•questioned,  it  would  seem  that  the  right  to  cross-examine  an 
impeaching  witness'  should  be  as  completely  recognized  as  the 
right  to  cross-examine  any  other  witness.  This  has  been  the 
general  practice  of  the  courts  in  this  Territory.  Whether,  if  it 
should  appear  from  the  cross-examination  of  the  impeaching  wit- 
ness that  he  has  no  knowledge  of  the  general  reputation,  for  truth 
and  veracity,  of  a  witness  that  is  sought  to  be  impeached,  the 
court  should  have  the  power  to  exclude  his  evidence,  is  a  question 
upon  which  I  have  seen  no  authority.  Is  the  fact,  as  to  whether 
a  witness  has  sufficient  knowledge  of  tlie  general  reputation  of 
another  witness,  for  truth  and  veracity,  for  the  court  or  jury  ?  If 
a  witness  answers  that  he  has  no  knowledge  of  thje  general  reputa- 
tion of  another  witness,  for  truth  and  veracity,  it  would  be  wrong 
-to  allow  him  to  testify  to  what  that  reputation  was,  and  the  court 
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has  the  power  to  stop  the  examination  of  such  a  witness.  If  a 
witness  should  show,  in  cross-examination,  that  he  had  no  knowl- 
edge of  the  general  reputation  of  a  witness  sought  to  be  impeached, 
for  truth  and  veracity,  it  would  seem  that  the  court  ought  to  have 
the  power  to  say  that  a  man  could  not  be  impeached  by  any  such 
witness.  When  a  witness  shows  he  has  some  knowledge  of  a 
man's  character,  for  tmth  and  veracity,  in  the  neighborhood 
where  he  lives,  I  think  the  rule  should  be,  tliat  the  jury  must 
judge  as  to  the  weight  to  be  given  to  Iiis  testimony.  To  hold  io 
all  cases  the  court  should  determine,  from  the  testimony  of  a  wit- 
ness, whether  he  had  suflScient  knowledge  of  a  man's  general 
character,  for  truth  and  veracity,  would  make  it  the  arbiter  of  a 
question  of  fact.  It  was  contended  that  an  impeaching  witnefls 
occupied  the  position  of  an  expert,  as  to  character  for  troth  and 
veracity. 

There  are  some  analogies  between  the  two  classes  of  witnesses. 
When  an  expert  is  introduced,  no  one  w.ould  contend  that  it  was 
the  province  of  the  court  to  determine  whether  he  had  sufficient 
knowledge  of  the  subject  upon  which  he  was  called  to  testify  to 
permit  his  evidence  to  go  to  the  jury.  If  a  physician  should  be 
called  upon  to  testify  to  a  medical  point,  it  would  not  be  the 
province  of  the  court  to  determine  whether  he  had  sufficient 
knowledge  of  his  profession  to  permit  him  to  testify  in  regard 
thereto.  The  witness  may  be  cross-examined  as  to  his  medical 
knowledge,  and  the  jury  must  judge  of  his  capacity  to  testify. 
If  the  witness  should  say  that  he  was  not  a  physician  and  never 
practiced  that  profession,  he  ought  not  to  be  allowed  to  testify  ta 
such  a  point. 

We  find  the  witness,  Worthington,  did  say,  "that  he  was 
acquainted  with  the  general  reputation  of  the  witness,  KcDongal, 
for  truth  and  veracity  in  the  neighborhood  where  he  lived,  and 
that  he  had  heard  some  thirteen  persons,  neighbors  of  the  said 
McDougal,  speak  of  his  reputation  for  truth  and  veracity ;  that 
•  there  were  some  seventy-five  persons  competent  to  testify  in  any 
case,  who  lived  in  the  neighborhood  of  McDougal."  The  courts 
having  no  power  to  determine  whether  a  man  has  sufficient 
knowledge  of  a  witness'  general  reputation  for  truth  and  veracity 
where  he  has  some,  erred  in  excluding  the  testimony  of  Worth 
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ington.  The  court  had  no  right  to  say  whether  a  man  can  receive 
sufficient  information  from  thirteen  men  in  a  witness'  neighbor- 
hood to  his  general  reputation  for  truth  and  veracity.  If  thirteen 
men  would  not  be  sufficient  to  impart  such  information,  how 
many  would  ?  The  testimony  of  Worthington  to  his  conversa- 
tion with  Belcher  does  not  seem  to  have  been  upon  McDougaPs- 
reputation  for  truth  and  veracity.  The  introduction  of  Belcher 
to  contradict  Worthington  upon  this  point  seems  to  have  had 
for  its  object  the  giving  to*the  court  information  to  enable  it  to- 
decide  whether  Worthington  did  have  sufficient  information  as  to- 
the  general  repatation  for  truth  and  vefrscity  of  McDougal,  to 
permit  him  to  testify  in  relation  thereto.  This  introduction  of 
Beldier  shows  the  position  assumed  by  the  court  in  relation  to 
this  matter,  that  it,  and  not  the  jury,  should  determine  whether 
Worthington  had  sufficnent  knowledge  of  the  general  reputation  of 
McBougal  for  truth  and  veracity  in  the  neighborhood  where  he 
lived  to  allow  him  to  testify  in  regard  thereto.    This  was  error. 

The  second  exception  is  to  the  following  part  of  the  judge's- 
charge  to  the  jury :  "  I  further  say  to  you,  gentlemen,  as  a  fiirther 
matter  of  law  for  your  application  to  the  proof,  that  if  you  should 
find  from  the  proof  that  although  the  defendant  William  Bame» 
did  not,  with  the  defendant  Paul,  kill  the  ox  in  question,  but  that 
he  did  join  with  A.  W.  McDougal  in  so  doing,  knowing  the 
same  was  not  the  property  of  McDougal,  and  shall  further  find 
that  Addison  Myers  was  the  owner  thereof,  then  you  should  find 
the  defendant  Barnes  guilty,  although  he  may  not  have  then 
known  who  was  the  real  owner  of  the  ox  in  question."  There 
can  be  no  doubt  that,  taken  by  itself,  this  part  of  the  charge  is 
wrong.  It  leaves  out  of  view  the  (mimus  furcmdi.  To  consti- 
tute larcenj/y  the  party  committing  the  offense  must  have  the- 
view  of  converting  the  property  to  his  own  use  permanently,  or 
depriving  the  owner  of  his  property  permanently.  The  fiiota  speci- 
fied in  the  above  charge  require,  in  addition  thereto,  the  felonious 
intent  Either  Barnes  or  McDougal,  of  which  Barnes  had  knowl- 
edge, must  have  intended  to  make  this  ox  their  propei*ty,  or 
deprive  the  owner  of  the  same  permanently.  It  is  true  that  in 
other  parts  of  the  charge  the  court  sufficiently  defines  the  crime- 
of  laroeny^  and  specifies  the  necessary  ingredients  thereof.     But 
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nowhere  does  the  court  call  the  attention  of  the  juij  to  the  specific 
facts  set  forth  in  the  above  charge,  and  make  the  necessarj  addi- 
tions to  constitute  the  crime  of  larceny. 

The  rest  of  the  charge,  save  as  to  the  verdict  the  juiy  might  bring 
i&,  refers  to  the  facts  that  appear  against  Paul  and  Barnes  jointlj. 
There  was  some  evidence  against  Barnes  that  does  not  bear  with 
-equal  force  against  Paul.  While  admitting  that  a  charge  to  a 
jury  should  be  taken  together,  and,  if  it  states  the  law  correctly, 
there  is  no  error,  I  hold  that,  as  to  th^  facts  specified  in  this  part 
of  the  charge,  the  charge  taken  together  does  not  state  the  kw, 
and  hence,  that  here  was  an  error  committed  by  the  court. 

The  last  point  I  shall  consider  is  the  refusal  of  the  court  to 
:admit  the  testimony  of  the  wife  of  Paul  on  behalf  of  Bamee. 
A  wife,  where  her  husband  and  another  are  jointly  indicted,  can- 
not testify  on  belialf  of  the  other  party,  if  her  testimony  would 
have  a  tendency  to  influence  the  case  against  her  husband.  The 
rstatute  has  not  changed  this  rule.  It  appears  that  Paul  and 
Barnes  were  tried  together,  and  that  the  testimony  of  Mrs.  Paul 
would  contradict  an  important  point  in  the  evidence  of  McDon- 
gal,  and  tend  to  discredit  the' testimony  he  had  given  against  her 
husband,  Paul,  as  well  as  that  against  Barnes.  I  find  no  em>r  in 
the  exclusion  of  this  evidence  on  the  part  of  the  court. 

The  judgment  is  reversed. 

Judgment  reversed^ 


CoLLiBK,  respondent,  v.  Field,  appellant. 

*Casb  AFFiBiCBD.    The  caoe  of  Collier  y.  Field,  ante,  305,  \b  affirmed  on  »- 

hearing. 
'Practicb  —  appeal — wbeequent  -order — ttaUOe  eomtrusd.  On  an  apped  from 

an  order  made  Bubeeqaent  to  the  Jad^;meat,  the  ooort  haa  power  to  rereiM 

the  judgment.    A  proper  oonstniction  of  eection  378  of  the  Civil  Pim* 

tice  Act  gives  the  ooort  such  authoritjr. 

Appeal  from  First  District^  Jefferson  OatJMiy. 
This  was  a  rehearing  of  the  case  reported  ante^  305. 
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Johnston  &  Tools  and  M.  C.  Pa^e,  for  appellant. 
Shobeb  &  LowBY  and  A.  G.  P.  George,  for  respondert    ' 

Kkowles,  J.  This  case  is  presented  to  this  court  on  a  motion 
for  a  rehearing.  When  it  was  formerly  betbre  ns,  we  only  con- 
sidered the  right  of  the  plaintiff  to  have  a  release,  that  he  had 
•execnted  to  a  certain  judgment,  set  aside.  We  do  not  wish  to 
recede  from  the  opinion  then  expressed.  Upon  an  examination 
of  the  decree  entered  by  the  court  below,  it  may  be  that  it 
does  not  bear  the  construction  that  the  court  belo^  had  found, 
that  the*  release  should  be  ^et  aside  as  a  mistake,  and  so  adjudged, 
and  that  its  proper  construction  is  an  adjudication  that  the  plain- 
tiff was  entitled  to  recover,  notwithstanding  the  release  to  Field. 
Considering  it  in  this  light,  is  the  decree  proper  ?  It  is  claimed 
by  appellants  that  the  notes  and  mortgage  sued  upon  in  this  case 
were  merged  in  a  judgment  in  a  former  case  of  Collier  v.  Fields 
and  that,  as  far  as  the  notes  and  mortgage  are  concerned,  this  case 
is  res  adficdieata.  This  was  an  issue,  and  the  court  below  found 
adversely  to  the  defendants  upon  it.  I  find  no  proper  exception 
to  this  finding.  The  exception  is  as  follows :  "  To  the  findings  of 
the  oourt  herein,  and  each  and  every  part  thereof."  This  has  been 
held  by  this  and  other  courts,  when  a  similar  practice  prevails,  to 
be  too  general,  if  there  is  one  good  finding  by  the  court.  When 
an  exception  is  made  to  a  finding  of  fact,  it  should  point  out  dis- 
tinctly the  objection.  Civ.  Pr.  Act,  §  229.  Waiving  the  point 
that  the  exception  was  not  properly  taken,  does  the  ifecord  show 
that  the  finding  of  the  court  upon  this  issue  was  error  ?  Tiie  matters 
put  in  issue  in  this  case  were  litigated  in  the  other  case  of  Collier 
V.  field,  JSrvifi  and  MeU'cdfy  in  the  district  court,  and  a  judgment 
^entered  therein ;  but  in  the  record  is  a  judgment  of  this  court 
reversing  that  judgment.  It  is  claimed  this  was  a  mistake, 
:ftnd  that  this  court  did  not  intend  to  reverse  it.  I  siiould  be 
inclined  to  think  so.  In  terms,  the  judgment  of  this  comt  is  not 
a  reversal  of  an  order  made  subsequent  to  judgment,  as  is  claimed, 
but  a  reversal  of  the  judgment  in  the  case.  Appellants  urge  that 
4inder  that  appeal  from  an  order  made  subsequent  to  final  jndg- 
inent,  this  conrt  oonld  not  reverse  the  judgment.     This  is  not 

jDleai'^at  I  think  under  the  provisions  of  onr  statute  it  could. 
Vol,  II.— 41. 
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Section  878  of  our  Oivil  Practice  Act  is  as  follows :  ^Upoo 
AD  appeal  from  a  judgment  or  order,  the  appellate  coibrt  may 
reverse,  affirm  or  modify  the  judgment  or  order  appealed  from, 
in  the  respect  mentioned  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties ;  and  may  set  aside,  or  confirm,  or  modify  any 
or  all  of  the  proceedings  subsequent  to,  or  dependent  upon,  sad^ 
judgment  or  order,  and  may,  if  necessary  or  proper,  order  a  new- 
trial." 

It  is  as  certain  that  this  court  has  the  power  to  grant  a  new 
trial  upon  an  appeal  from  any  order,  as  it  has  to  grant  a  new  trial 
on  an  appeal  from  a  judgment.  I  can  conceive  of  cases  where  it 
would  be  proper  to  order  a  new  trial,  on  an  appeal  from  an  order ' 
made  after  final  judgment.  The  reversal  of  a  judgment  of  a  court 
below  is,  in  effect,  the  ordering  of  a  new  trial.  The  power  to  grant 
a  new  trial  by  implication  grants  the  power  to  reverse  a  judgment* 
How  could  there  be  a  new  trial  without  a  reversal  of  the  judg* 
ment  that  had  been  entered  in  a  easel  This  court  had  jurisdic- 
tion to  do  what  it  did  do,  and  its  judgment  is  not  a  nullity.  The 
matters  presented  in  this  case  were  not  res  adfudicata. 

The  second  point  I  shall  notice  is  the  release  of  Collier  to 
Field.  Although  not  properly  presented  in  the  pleadings,  the 
issue  was  made  on  the  trial,  as  to  whether  Ervin  and  Metcalf  were 
present  when  the  defendant  Field  was  released,  and  consented 
thereto  and  agreed  to  be  responsible  for  the  balance  due  on  said 
judgment         • 

The  court  finds  directly  upon  this  point,  and  in  the  decree  ifr 
this  finding :  "  The  court  finding  from  the  proof  that  they  (refer- 
ring to  Ervin  and  Metcalf)  specially  agreed  to  the  said  release,, 
and  to  become  and  remain  responsible  for  the  amount  remaining 
due  on  said  notes  and  mortgage,  after  the  payment  and  release  set 
forth  in  said  complaint  and  exhibits  attached  thereto." 

In  the  findings  of  factB  is  the  following : 

^^  That,  with  the  consent  and  agreement  of  all  the  parties  hereto, 
except  said  Page,  the  defendant  Field  was  released  from  all  lien 
or  liability  in  the  premises,  upon  the  payment  of  one-half  of  said 
indebtedness,  which  by  him  was  done,  and  it  was  agreed  that  the 
same  be  credited  upon  said  indebtedness,  which,  by  mistake  oi  iih 
attention,  was  omitted*" 
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There  is  another  finding,  to  the  effect  that  Page  boc^^me  a  pur- 
chaser of  an  interest  in  the  mortgaged  property,  with  full  knowl- 
edge of  the  above  facts. 

It  must  be  considered  that  Ervin  and  Metcalf  did  consent  to  the 
release  of  Field,  and  agreed  to  be  responsible  npon  the  balance 
remaining  due  upon  the  judgment. 

The  defendant  Page  is  not  an  innocent  purchaser.  What 
effect,  under  these  facts,  s^ill  this  release  have  i  Did  the  release 
of  Field  release  Ervin  and  Metcalf  ? 

Parsons,  in  his  work  on  Contracts,  vol.  1,  p.  27,  says :  "  Where 
a  technical  release,  that  is,  a  release  under  seal,  is  given  to  one  of 
two  joint  debtors,  and  the  other,  being  sued,  pleads  the  joint  in- 
debtedness and  the  release,  it  is  no  answer  to  say  that  the  release 
was  made  at  the  defendant's  request,  and  in  consideration  that 
he  thereupon  promised  to  remain  liable  for  the  debt  and  unaffected 
by  the  release ;  for  this  would  be  a  parol  exception  to  a  sealed 
instrument.  *  *  *  This  being  the  reason,  it  should  follow 
that  only  a  release  under  seal  should  have  the  effect  of  excluding 
this  answer.  And  the  weight  of  authority  is  certainly  and  very 
greatly  in  favor  of  this  limitation." 

The  release  in  this  ease  was  an  instrument  not  under  seal.  The 
plaintiff  might,  as  a  .defense,  set  up  the  fact  to  this  release,  when 
interposed  by  Ervin  and  Metcalf,  that  it  was  made  by  their  con- 
sent and  that  they  agreed  to  remain  liable  on  the  judgment,  not- 
withstanding this  release.  The  release  of  Field  was  a  good 
consideration  for  such  an  agreement  The  proof  of  this  agreement 
between  Collier,  Metcalf  and  Ervin  is  not  a  variation  of  the  writ- 
ten contract  of  release  between  Collier  and  Field.  It  is  an 
additional  agreement  Evidence  of  such  an  agreement  is  proper. 
1  Greenl.  on  Ev.,  §  804.  It  has  been  held  by  many  Americaik 
authorities,  that  an  agreement  like  the  one  under  consideration 
would  not  be  considered  as  a  release  of  the  obligation  which  all 
had  entered  into,  but  a  covenant  not  to  sue  Field.  An  agreement 
not  to  sue  does  not  discharge  the  ob]igati(5n.  1  Pars,  on  Cont.  28. 
The  release  in  this  case  was  from  a  judgment,  and  not  from  the 
notes  and  mortgage.  This  judgment  was,  in  fact,  reversed.  It 
is  sought  to  make  this  release  apply  to  the  notes  and  mortgage. 
There  is  a  doubt  whether  this  can  be  done.«    The  point  was  not 
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urged  by  respondents^  and  they  have  treated  this  release  as 
though  it  did  apply  to  the  notes  and  mortgage.  The  comprint 
contains  two  causes  of  action  —  one  to  foreclose  a  mortgage  to 
satisfy  certain  notes,  and  the  other  to  reform  or  set  aside  this 
release.  The  defendants,  as  a  defense  to  the  cause  of  action  to 
foreclose  the  mortgage,  do  not  set  forth  in  their  answer  this  release. 
They  deny  the  facts  set  forth  by  plaintiff,  to  secure  a  reformation 
or  cancellation  of  this  release.  A  release  to  be  available  as  a  de> 
fense  to  an  action  for  debt,  should  be  afiBrmatively  set  forth  in 
the  answer.  Yan  Bantvoord's  PL  506.  If  it  should  be  contended 
that  the  facts  found  by  the  court,  concerning  the  release,  pertained 
to  the  second  cause  of  action,  the  reformation  or  cancellation  of 
the  release,  there  was  no  issue  presented  as  to  a  release  of  the 
notes  and  mortgage,  and  the  only  issue  that  was  presented  as  to 
them  was,  as  to  whether  they  had  been  litigated  and  merged  in 
the  fofmer  judgment. 

Rehearing  d&nded* 


Territory  of  Montana,  respondent,  v.  Stkars,  appellant. 

Criminal  law — murder  —  degreet — indictment.  The  Btatates  of  Montaua 
(Cod.  StB.  273,  §  21)  make  murder  to  consiBt  of  two  degrees.  Tbe  killing 
of  a  human  being  with  malice  aforethought,  by  means  of  poison,  Ijing 
in  wait,  torture,  or  other  willful,  delilwrate  or  premeditated  means,  or  in  the 
perpetration  or  the  attempt  to  perpetrate  arson,  rape,  robbery  or  burglary, 
is  murder  of  the  first  degree.  All  other  cases  of  killing  with  malice 
aforethought,  express  or  implied,  are  murder  of  the  second  degree.  The 
form  of  the  indictment  may  be  the  same  in  both  cases,  and  the  degree  of 
the  offense  is  to  be  determined  by  the  evidence  of  deliberation,  premedi- 
tation, torture,  etc. 

Same  —  verdict.  The  verdict  of  the  jury  alone,  without  reference  to  the 
indictment,  judge's  charge,  or  record  of  the  evidence,  must  designate 
and  express  the  degree  of  the  offense,  as  well  as  the  guilt.  It  is  not 
enough  to  find  one  guilty  as  charged  in  the  indictment,  though  the  in- 
dictment may  clearly  charge  the  offense  in  the  first  degree.  The  jury 
alone  must  find  the  degree  of  the  offense  from  the  evidence,  and  designate 
it  in  their  verdict.  A  failure  to  do  so  vitiates  the  verdict,  and  nulllfiee  any 
Judgment  baaed  thereon. 
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Appeal  from  Third  Districty  Lewis  and  (Jlarke  Umhty, 

Steaks  was  indicted  at  the  March  term,  1875,  with  Wheatley 
and  another  party,  for  the  niarder  of  Franz  Wairl.  Wlieatley 
and  Stears  were  convicted,  and  Wheatley  was  hung  June  29^ 
1875.  Stears  was  again  convicted  at  his  second  trial,  and  suffei*ed[ 
death  at  the  hands  of  the  law. 

J.  J.  Williams,  for  appellant. 

J.  K.  TooLB,  District  Attorney,  Third  District,  for  respondent- 

Wade,  C.  J.  The  indictment  in  this  case  charges  that  tJie 
defendant,  William  H.  Stears,  on  the  30th  day  of  April,  1875,  at 
the  county  of  Lewis  and  Clarke,  and  Territory  of  Montana^ 
"  with  force  arid  arms,  in  and  upon  one  Franz  Warl,  did  make  au 
assault,  feloniously,  willfully,  and  of  his  deliberate  and  premedi- 
tated malice,  and  of  his  malice  aforethought,  and  that' the  said 
William  H.  Stears,  with  a  certain  leaden  slungnahot,  with  which 
he,  the  said  William  H.  Stears,  was  then  and  there  armed,  the 
said  Franz  Warl,  in  and  upon  the  side  and  back  of  the  head  of 
the  said  Franz  Warl,  then  and  there  feloniously,  willfully,  and  of 
his  deliberate  and  premeditated  malice,  and  of  his  malice  afore- 
.thought,  did  strike  and  bruise,  giving  to  the  said  Franz  Warl,  then 
and  there,  with  the  leaden  slung-shot  aforesaid,  in  and  upon  the 
said  back  and  side  of  the  head  of  the  said  Franz  Warl,  one  mortal 
wound,  of  which  said  mortal  wound  the  said  Franz  Warl  then 
and  there  instantly  died.  And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid^  do  say  that  the  said  William  H.  Stears  the  said 
Franz  Warl  then  and  there,  in  manner  and  form  aforesaid,  feloni- 
ously, willfully,  and  of  his  deliberate  and  premeditated  malice^ 
and  of  his  malice  aforethought,  did  kill  and*murder,  contrary,"  etc. 

Upon  this  indictment  the  defendant  was  tried,  and  the  jury 
returned  the  following  verdict :  ''  We,  the  jury,  find  the  defend- 
ant guilty,  in  manner  and  form  as  he  stands  charged  in  the  indict- 
ment." 

Judgment  was  entered  upon  the  verdict  without  objection,  and 
the  defendant  sentenced  to  be  hanged  by  the  neck  until  dead. 

There  were  no  exceptions  taken  at  the  trial,  no  motion  for  a 
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new  trial  or  in  arreBt  of  judgment.  The  defendant;  within  three 
days  of  the  time  fixed  for  his  execution,  appeals  to  this  court,  and 
the  question  raised  in  the  argument  relates  to  the  sufficiency  of  the 
verdict  to  support  the  judgment.  The  judgment  rendered  and 
sentence  given  were  as  upon  a  verdict  of  murder  in  the  first  d^ree. 
Does  the  verdict  authorize  the  judgment  and  sentence  ? 

Juries  liave  been  instructed  in  several  murder  cases  in  this  Ter- 
ritory, that  if  they  found  the  defendant  guilty  of  murder  in  the 
first  degree,  to  return  such  a  verdict  as  was  rendered  in  this  case, 
and  if  the  precedent  is  wrong,  it  cannot  be  corrected  too  soon. 

1.  The  statute  of  the  Territory  requires  that  the  jury  before 
whom  aay  person  is  indicted  for  murder  shall  be  tried,  shall,  if 
they  find  such  person  guilty  thereof,  designate  by  their  verdict 
whether  it  be  murder  in  the  first  degree  or  second  degree.  An 
analysis  of  the  elements  that  compose  the  crime  of  murder  in  the 
first  and  second  degree  will  show  the  reason  of   this  requirement 

Under  our  statute  murder  is  defined  to  be  "  the  unlawful  kill- 
ing of  a  human  being,  with  malice  aforethought,  either  express 
or  implied."  Murder  thus  defined  is  divided  into  two  degrees  — 
the  first  degree  and  the  second  degree  —  but  whether  of  the  first 
or  second  degree,  the  killing  must  be  unlawful,  and  attended  witli 
malice  aforethought,  either  express  or  implied.  Murder  in  the 
first  degree  is  defined  to  be :  "  All  murder  which  shall  be  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any  other 
kind  of  willful,  deliberate  and  premeditated  killing,  or  which  shall  ■ 
be  committed  in  the  perpetration  or  attempt  to  perpetrate  any 
arson,  rape,  robbery  or  burglary."  All  other  kinds  of  murder 
are  declared  to  be  murder  in  the  second  degree.  If  the  killing 
was  occasioned  in  the  absence  of  deliberation  and  premeditation, 
but  accompanied  with  malice  aforethought,  either  express  or 
implied,  and  not  in  the  perpetration  or  attempt  to  perpetrate 
either  of  the  crimes  above  named,  or  by  lying  in  wait,  torture,  or 
poison,  the  same  would  be  murder  in  the  second  degree. 

Murder  at  common  law  is  thus  defined :  ."  When  a  person  of 
60und  memory  or  discretion  unlawfully  killeth  any  reasonable 
creature  in  being  and  under  the  king's  peace,  with  malice  afore* 
thought,  either  express  or  implied." 

This  is,  in  legal  effect,  the  same  as  the  general  definition  of 
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murder,  under  our  statute,  aud  having  adopted  the  cotnmon-htw 
description  of  the  crime,  it  follows  timt  an  indictment  for  mur- 
der, good  at  comYnon  law,  is  good  under  the  statute. 

An  indictment  for  murder  at  common  law  charged  that  the 
defendant  "  feloniously,  willfully,  and  of  his  malice  aforethought," 
did  the  act  that  caused  the  killing ;  and  under  such  an  indictment 
tlie  defendant  could  be  convicted  of  murder  in  the  first  or  second 
degree. 

Before  a  conviction  of  murder  in  the  first  degree  could  be  had 
at  common  law,  it  was  necessary,  precisely  as  it  is  under  our  stat- 
ute, that  the  element  of  settled  deliberation^  premeditation^  pur- 
pose and  design  enter  into  the  crime ;  that  the  murder  should 
have  been  perpetrated  by  some  kind  of  ddiherate  and  premedi- 
tated killing,  or  by  lying  in  wait,  torture,  poison,  or  in  the  perpe- 
tration or  attempt  to  perpetrate  any  arson,  rape,  robbery  or  bur- 
glary, in  which  cases  deliberation  and  premeditation  were  presumed; 
and  before  a  conviction  could  be  had  of  murder  in  the  second  de- 
gree it  was  necessary,  as  it  is  under  our  statute,  to  work  out  a  con- 
viction of  murder  in  the  second  degree,  that  the  murder  be  com- 
mitted unlawfully  and  with  malice  aforethought,  lacking  the  ele- 
ment of  deliberation,  which  swells  the  killing  to  murder  in  the 
first  degree ;  and  a  conviction  for  either  of  these  degrees,  as  well 
for  the  first  degree,  the  distinctive  element  of  which  is  settled 
deliberation  and  premeditation,  as  the  second  degree,  which  lacks 
this  element  and  is  complete  without  it,  could  be  had  under  an 
indictment  charging  the  murder  to  have  been  committed  felonir 
auslyj  wiUfuUy  and  with  malice  aforethought 

Under  an  indictment  charging  the  defendant  with  what  consti- 
tutes mnrder  in  the  second  degree,  and  with  that  alone,  a  convic- 
tion could  be  had  for  murder  in  the  first  d^ree.  If  the  defend- 
ant was  charged  with  dealing  a  deadly  hloYf,  feloniously,  willfully 
amd  of  his  malice  aforethought^  that  produced  death,  which 
<»hitrge  would  amount  to  mnrder  in  the  seeond  d^ree,  it  might 
be  shown  under  such  indictment  that  the  blow  was  given  with  a 
deliberate  and  premeditated  design  to  kill,  or  that  it  was  given 
while  robbing  or  attempting  to  rob,  eto.,  and  death  ensued,  in 
nrhich  case  the  killing  would  be  murder  in  the  first  degree,  and  a 
;xm^iction  could  be  bad  therefor.     It  need  not  appear  on  the  face 
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new  trial  or  in  arreBt  of  judgment.  The  defendaat,  within  three 
days  of  the  time  fixed  for  his  execution,  appeals  to  this  court,  and 
the  question  raised  in  the  argument  relates  to  the  sufficiency  of  the 
verdict  to  support  the  judgment.  The  judgment  rend^ed  and 
sentence  given  were  as  upon  a  verdict  of  murder  in  the  first  degree. 
Does  the  verdict  authorize  the  judgment  and  sentence? 

Juries  have  been  instructed  in  several  murder  cases  in  this  Ter- 
ritory, that  if  they  found  the  defendant  guilty  of  murder  in  the 
first  degree,  to  return  such  a  verdict  as  was  rendered  in  this  caee, 
and  if  the  precedent  is  wrong,  it  cannot  be  corrected  too  soon. 

1.  The  statute  of  the  Territory  requires  that  the  juiy  before 
whom  any  person  is  indicted  for  murder  shall  be  tried,  shall,  if 
they  find  such  person  guilty  thereof,  designate  by  their  verdict 
whether  it  be  murder  in  the  first  degree  or  second  degree.  An 
analysis  of  the  elements  that  compose  the  crime  of  murder  in  the 
first  and  second  degree  will  show  the  reason  of  this  requirement. 

Under  our  statute  murder  is  defined  to  be  "  the  unlawful  kill- 
ing of  a  human  being,  with  malice  aforethought,  either  express 
or  implied."  Murder  thus  defined  is  divided  into  two  degrees  — 
the  first  degree  and  the  second  degree — but  whether  of  the  first 
or  second  degree,  the  killing  must  be  unlawinl,  and  attended  witli 
malice  aforethought,  either  express  or  implied.  Murder  in  the 
first  degree  is  defined  to  be :  "  AH  murder  which  shall  be  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any  other 
kind  of  willful,  deliberate  and  premeditated  killing,  or  which  shall 
be  committed  in  the  perpetration  or  attempt  to  perpetrate  any 
arson,  rape,  robbery  or  burglary."  All  other  kinds  of  murder 
are  declared  to  be  murder  in  the  second  degree.  If  the  killing 
was  occasioned  in  the  absence  of  deliberation  and  premeditation, 
but  accompanied  with  malice  aforethought,  either  express  or 
implied,  and  not  in  the  perpetration  or  attempt  to  perpetrate 
either  of  the  crimes  above  named,  or  by  lying  in  wait,  torture,  or 
poison,  the  same  would  be  murder  in  the  second  degree. 

Murder  at  common  law  is  thus  defined :  . "  When  a  person  of 
60und  memory  or  discretion  unlawfully  killeth  any  reasonabla 
creature  in  being  and  under  the  king's  peace,  with  malice  afore- 
thought, either  express  or  implied." 

This  is,  in  legal  effect,  the  same  as  the  general  definition  of 
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murder,  under  our  statute,  and  haying  adopted  the  cotnmon*Iaw 
description  of  the  crime,  it  follows  that  an  indictment  for  mur- 
der, good  at  comYnon  law,  is  good  under  the  statute. 

An  indictment  for  murder  at  common  law  charged  that  the 
defendant  "  feloniously,  willfully,  and  of  his  malice  aforethought," 
did  the  act  that  caused  the  killing ;  and  under  such  an  indictment 
Ijie  defendant  could  be  conyicted  of  murder  in  the  first  or  second 
degree. 

Before  a  conviction  of  murder  in  the  first  degree  could  be  had 
at  common  law,  it  was  necessary,  precisely  as  it  is  under  our  stat- 
ute, that  the  element  of  settled  deliberation^  premeditatianj  pur- 
pose and  design  enter  into  the  crime ;  that  the  murder  should 
have  been  perpetrated  by  some  kind  of  ddiberate  and  premedi- 
tated killing,  or  by  lying  in  wait,  torture,  poison,  or  in  the  perpe- 
tration or  attempt  to  perpetrate  any  arson,  rape,  robbery  or  bw- 
glary,  in  which  cases  deliberation  and  premeditation  were  presumed; 
and  before  a  conviction  could  be  had  of  murder  in  the  second  de- 
gree it  was  necessary,  as  it  is  under  our  statute,  to  work  out  a  con- 
viction of  murder  in  the  second  degree,  that  the  murder  be  com- 
mitted tmlawfully  and  with  malice  aforethought,  lacking  tlie  ele- 
ment of  deliberation,  which  swells  the  killing  to  murder  in  the 
first  degree  ;  and  a  conviction  for  either  of  these  degrees,  as  well 
for  the  first  degree,  the  distinctive  element  of  which  is  settled 
deliberation  and  premeditation,  as  the  second  degree,  which  lacks 
this  element  and  is  complete  without  it,  could  be  had  under  an 
indictment  charging  the  murder  to  have  been  committed  feLoni* 
ously^  wiVfMy  a)id  with  malice  aforethought. 

Under  an  indictment  charging  the  defendant  with  what  consti- 
tutes murder  in  the  second  degree,  and  with  that  alone,  a  convic- 
tion could  be  had  for  murder  in  the  first  degree.  If  the  defend- 
ant was  charged  with  dealing  a  deadly  \Aoi9y  feloniously ^  wiUfiiUy 
cmd  of  his  malice  aforethotighit^  that  produced  death,  which 
eharge  would  amount  to  mnrder  in  the  second  d^ree,  it  might 
be  shown  under  such  indictment  that  the  blow  was  given  with  a 
deliberate  and  premeditated  design  to  kill,  or  that  it  was  given 
while  robbing  or  attempting  to  rob,  etc.,  and  death  ensued,  in 
nrhich  case  the  kiUing  would  be  murder  in  the  first  degree,  and  a 
^xmriction  could  be  bad  therefor.    It  need  not  appear  on  the  face 
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of  the  indictinent  of  what  degree  the  murder  wss,  because  InD^ 
der  being  charged  the  jury  are,  by  their  verdict,  to  ascertain  the 
degree  thereof.  The  crime  of  murder  under  the  statute  being 
charged,  and  the  means  by  whicli  it  was  accomplished  being  set 
forth,  the  proof  may  show  the  aggravating  circumstances  of  pre- 
meditation and  deliberation,  or  that  the  killing  was  effected  in  the 
commission,  or  in  the  attempt  to  commit,  eitiher  of  the  four  crimefr 
above  stated,  by  which  the  murder  is  swelled  into  that  of  the  first 
d^ree,  when  that  which  amounts  to  the  second  degree  is  only 
charged,  and  hence  the  propriety  of  requiring  the  jury,  in  their 
verdict,  to  designate  the  degree. 

This  indictment  against  Stears  will  furnish  an  illustration. 
Read  the  charge  against  him  and  leave  out  the  words  "  of  his  de- 
liberate and  premeditated  malice,"  where  they  occur,  which  swells- 
the  charge  to  murder  in  the  first  degree,  and  the  indictment  would 
be  good  at  common  law  and  under  our  statute  for  murder,  the 
elements  of  the  crime  being  the  same  in  both  cases,  and  under  it 
Stears  might  have  been  convicted  of  murder  in  the  first  degree. 
Under  it  it  could  have  been  shown  that  this  blow  with  the  dung- 
shot  was  given  while  robbing  or  attempting  to  rob  Warl,  or  that 
it  was  given  with  a  settled,  premeditated  design  to  kill  him.  In 
the  absence  of  this  proof,  and  with  proof  only  of  malice  afore- 
thought, either  express  or  implied,  the  killing  would  have  beett 
murder  in  the  second  degree,  but  with  such*  proof  upon  this 
charge  the  crime  would  have  been  augmented  to  that  of  murder 
in  the  first  degree,  and  hence  the  nece^ity  of  the  requirement  that 
the  jury  designate  the  degree  in  their  verdict. 

In  an  indictment  clearly  and  definitely  chaiging  the  crime  of' 
murder  under  the  statute,  the  arerment  of  the  words  that  swell 
the  crime  to  that  of  murder  in  the  first  degree  are  mere  sur- 
plusage, unnecessary,  and  need  not  be  set  forth.  The  degree  of 
the  crime  is  fixed  by  the  proof,  and  the  jury  are  to  find  it  as  a 
fact.  The  legislature,  in  adopting  this  statute,  and  enacting  the 
common  law  upon  the  subject  of  murder,  did  not  disturb  any  of 
the  precedents  of  the  common  law.  The  decisions  under  the 
common  law,  upon  the  subject  of  murd^,^  limit  and  control  the 
eflteet  of  our  statute  on  the  same  subject. 

2.  The  jury  should,  in  their  verdict,  designate  the  degree  of 
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the  crime  upon  a  trial  for  murder,  for  the  statute. requires 
it^  and  this  requirement  cannot  be  dispensed  with.  What  the 
jury  mean  by  their  verdict  may  not  be  doubtful,  but  no  judg- 
ment can  be  entered  thereon  if  this  certainty  is  not  apparent  in 
the  verdict.  The  statute  says  the  jury  shall  "  designate  "  in  their 
verdict  the  degree  of  the  crinfe.  The  word  "  designate "  gives 
no  license  to  go  outside  of  the  verdict  to  ascertain  what  is  design 
nated.  It  is  the  same  as  declaring  that  the  jury  shall  express  in 
language  in  their  verdict  the  degree. 

For  another  reason  the  verdict  is  rendered  uncertain  and  in- 
sufficient. Under  an  indictment  charging  the  defendant  with 
murder  in  the  first  degree,  a  conviction  can  be  had  for  murder  in 
the  second  degree,  or  for  manslaughter.  Under  sn  !».  an  indictment, 
it  might  with  propriety  be  said  that  he  was  charged  with  murder 
in  the  second  degree,  and  manslaughter,  as  well  as  murder  in  the 
first  degree.  Such  an  indictment  would  support  a  conviction  for 
•either  of  the  lower  grades  of  the  crime,  and  a  conviction  in  the  man- 
ner and  form  as  charged  might  be  for  either  of  the  three  ofibnses. 

There  are  many  decisions  upon  the  question,  and  it  will  be  seen 
that  verdicts  in  the  precise  words  of  the  one  in  question  have 
been  rendered,  upon  which  judgments  have  been  entered  and 
reversed  because  of  the  uncertainty  of  the  verdict. 

In  1794,  Pennsylvania  enacted  a  statute  defining  the  degrees  of 
murder,  and  requiring  the  juiy,  in  their  verdict,  to  ascertain  the 
-degree  of  the  crime.  Tliis  may  be  called,  as  it  is  in  fact,  the 
parent  statute,  and  from  it  has  sprung  a  brood  of  statutes  —  its 
•children  —  and  ours  is  one  of  its  offspring ;  and  if  we  adhered 
to  the  counsels  of  the  parent,  we  could  hold  this  verdict  good,  as 
will  be  seen  by  an  examination  of  the  cases  of  White  v.  Covitnon 
wealthy  6  Binn.  179 ;  Commonwealth  v.  Flamagau^  7  Watts  & 
fi.  415 ;  Commonwealth  v.  MUler^  Lewis'  Grim.  Law,  398  ;  Com- 
rnanwealih  v.  Earle^  1  Whart.  525 ;  Johnson  v.  Com/monwealth^ 
12  Harris,  386. 

But  the  weight  of  authority  is  against  the  verdict,  as  the  fol- 
lowing authorities  will  show : 

In  People  y.  Marquisy  IS  Cal.  38,  the  defendant  was  convicted 
«£  the  crime  of  murder  under  an  indictment  in  the  Tusual  form. 
THh^  verdict  of  the  jury  was  ^'  guilty,  as  charged  in  the  indict 
Vol.  n.  — 48. 
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ment."  The  coturt,  in  reversing  the  judgment,  aay:  "The  in- 
dictment  was  as  good  for  murder  in  the  second  d^^ree  as  in  the  first 
degree,  and  the  jury,  under  this  indictment  *  *  ♦  ^  might  have 
found  the  defendant  guilty  of  the  second  as  well  as  they  could  have 
found  him  guilty  of  the  first  degree  of  that  crime.  The  statute 
provides  that  the  jury  shall  designate  in  their  verdict  the  degree  of 
the  offense.  This  they  have  not  done,  and  the  court,  in  a  capital 
case,  cannot  assume  that  they  designed,  from  a  general  finding,  to 
fix  the  grade  of  the  crime." 

The  question  again  came  before  the  supreme  court  of  Califor- 
nia in  People  v.  Campbell^  40  Cal.  129,  notwithstanding  the 
earlier  decision  upon  the  same  subject,  and  the  court  held,  that 
in  a  trial  for  murder,  if  the  jury  find  the  defendant  guilty,  they 
must  expressly  state  in  their  verdict  the  degree  of  murder.  Not-^ 
withstanding  the  crime  charged  in  the  indictment  may  be  murder  iu 
the  first  degree,  a  verdict,  that  the  jury  find  the  defendant  guilty 
of  the  crime  charged  in  the  indictment,  is  not  such  a  designation 
of  the  degree  of  murder  as  the  statute  requires.  Therefore  the: 
judgment  was  reversed.  Our  statute  is  a  re-enactment  of  that  of 
California,  and  the  construction  put  upon  it  by  the  California 
courts  might  be  said  to  be  enacted  with  the  statute.  But  other 
States,  with  statutes  springing  from  the  same  source,  furnish  pre- 
cedents of  like  authority. 

In  State  v.  Moran^  7  Iowa,  236,  the  indictment  charged  that  the 
defendant  did,  "  with  force  and  arms,  willfully,  deliberately,  and 
with  malice  aforethought,  kill  and  murder  Mrs.  Moran  vrith  a  knife,: 
by  stabbing,"  etc.  The  charge  was  in  language  similar  to  that  in 
the  indictment  in  the  case  at  bar.  The  jury  returned  a  verdict 
in  these  words :  "  We,  the  jury,  find  the  defendant  guilty,  aa 
charged  in  the  indictment." 

After  reciting  the  statute  which,  like  ours,  requires  the  jury  to 
ascertain  by  their  verdict  the  degree  of  the  murder,  the  court  say; 
"  We  think  the  jury  cannot  be  said  to  have  made  this  inqniiy^ 
nor  to  have  ascertained  by  their  verdict  the  degree  of  the  defend* 
ant's  guilt.  This  it  was  their  province  and  their  duty  to  do,  and 
the  court  had  not  the  right  to  assume,  from  the  verdict  rendered^ 
that  they  intended  to  find  the  prisoner  guilty  of  one  rather  thai) 
the  other  offense.    It  is  said,  however,  that  the  indictment  ct 
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the  crime  of  murber  in  the  first  degree,  and  that  when  the  jary, 
by  their  verdict,  found  the  defendant  *  guilty,  as  charged  in  the 
indictment,'  they  did,  in  legal  effect,  ascertain  that  he  was  guilty 
in  the  degree  charged.  This  argument,  however,  leaves  it  to  the 
court  to  deduce  the  intention  of  the  jury  from  a  verdict  general 
in  its  language,  whereas  the  law  requires  that  the  Jwn/  shall 
•find  specifically  the  fctct  whether  guilt  is  of  the  first  or  second 
d^ree.  When  jurors  find  by  their  verdict  that  a  prisoner  ig 
^  guilty,'  or,  *  guilty,  as  charged  in  the  indictment,'  it  is  not  assum- 
ing too  much  to  say,  that  as  a  general  thing,  they  have  simply 
found  him  guilty  of  a  criminal  homicide,  without  reference  to  the 
degrees  of  his  guilt.  And  to  say  that  upon  such  a  verdict  the 
court  might  properly  conclude  that  they  intended  the  highest 
ofiense,  would  be  to  presume  against  instead  of  in  favor  of  human 
life." 

To  the  sicme  effect  are  the  following  cases :  Dick  v.  State^  3 
Ohio  St.  89 ;  Parks  v.  Statej  id.  101 ;  j^te  v.  Doted,  10  Conn. 
388 ;  Thomas  v.  State,  5  How.  (Miss.)  20 ;  State  v.  JReddick,  7 
Kan.  143  ;  McPherson  v.  State,  9  Yerg.  279 ;  Kirhy  v.  St<ite,  7 
id.  259 ;  Jlines  v.  State,  8  Humph.  679 ;  Mitchell  v.  State,  8 
Yerg.  574;  (hmmomjoeaUh  v.  MiUer,  1  Va.  Cases,  310,  311; 
Wicks  V.  Comm&nweaUh,  2  id.  887;  Livingston  v.  Corrmion' 
wealth,  14  Gratt,  692,  696 ;  Ck^a  v.  State,  16  Ala.  781 ;  Johnson 
V.  /Stefe,  17  id.  618 ;  Notes  v.  ^ate,  24  id.  672 ;  HarseU  v.  State, 
26  id.  62 ;  MeOee  v.  State,  8  Mo.  495 ;  People  v.  Potter,  5  Mich. 
1 ;  Thomas  v.  I&ate,  5  Miss.  32 ;  Slaughter  v.  State,  24  Tex.  410. 

The  above  decisions  have  been  made  under  statutes  nimilar  ta 
that  of  this  Territory,  under  consideration  by  the  courtw  of  Ohio, 
Connecticut,  Mississippi,  Kansas,  Tennessee,  Yirginia,  Alabama, 
Missouri,  Michigan,  Texas,  California,  Iowa  and  Pennsylvania. 

The  conclusion  is  certain,  that  the  verdict  in  the  case  of  murder 
must  express  the  degree  of  the  crime,  or  no  judgment  can  be 
entered  tihereon.  A  verdict  of  "guilty,  in  manner  and  form 
as  charged  in  tiie  indictment,^'  when  the  indictment  charges  mur- 
der in  the  first  degree,  cannot,  by  the  aid  of  evidence,  instructions, 
or  any  presumption,  be  made  to  comply  with  the  statutd: 

The  judgment  is  reversed,  and  cause  remanded  for  a  new  trial 

Judgm&nt  reversed. 


382  Skith  v.  Lovsll.  [Aug.T., 

Smith,  respondent,  v.  Lovell,  appellant. 

LiABiLiTT  OF  suBETiES  —  offciol  bond — probote  judge — breach  of  eondition$. 
The  failure  of  the  probate  judge  to  make  the  proper  order  on  the  final 
report  of  the  administrator,  and  instead  thereof,  ordering  said  administra- 
tor to  paj  over  the  moneys  belonging  to  the  estate  into  the  hands  of  tu« 
probate  judge,  is  such  a  breach  of  the  condition  of  the  official  bond,  guar- 
anteeing "  a  faithful  performance  of  official  duties/'  as  to  sustain  an  action 
hy  the  lawful  heirs  against  the  sureties  of  the  probate  judge.  Failure  to 
do  what  the  law  requires,  as  well  as  doing  what  the  law  does  not  allow,  ii 
a  breach  of  the  bond. 

Probate  judob  —  attorney.  The  probate  judge  cannot  act  as  attorney  in  bii 
own  court. 

Appeal  from  First  District^  Madison  Cov^nty. 
J.  G.  Spratt,  for  appellant. 

S.  WoKD,  for  respondent. 

Wade,  C.  J.  The  question  in  this  case  relates  to  the  liability 
of  sureties  upon  the  official  bond  of  a  probate  judge.  The  admin- 
istrator of  the  estate  of  A.  F.  Smith,  deceased,  rendered  his  final 
/account  to  one  of  the  appellants,  Lovell,  probate  judge  of  Madison 
county,  showing  $529.83  in  his  hands,  for  distribution  to.  the 
heirs.  The  probate  judge  tlien  entered  an  order  on  the  journal 
of  his  court,  i-equiring  the  administrator  to  pay  the  money  to  him, 
the  probate  judge.  The  money  was  paid  according  to  this  order. 
The  heirs  of  the  decedent  have  demanded  the  money  of  the  pro- 
bate judge,  who  fails  to  pay  it,  and  bring  this  action  against  the 
sureties  on  his  bond,  to  compel  the  payment  to'  them  of  this 
money  so  paid  by  the  administrator* 

The  liability  of  the  sureties  depends  upon  the  construction  of  the 
condition  of  the  bond  of  the  probate  judge,  and  the  statutes 
defining  the  duties  of  this  officer,  Ep<Hi  the  rendition  of  die  final 
account  of  an  administrator,  with  money  in  his  liands  for  distribu- 
tion. This  condition  is  as  follows:  ^^  That,  whereas,  the  above- 
bounden  William  Y.  Lovell  was  duly  elected  to  the  office  of  pro- 
bate judge  of  ]\{adison  county,  on  the  2d  day  of  August,  1869: 
Now,  therefore,  if  the  said  William  Y.  Lovell  shall  faithfollt 
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perform  all  the  duties  of  his  said  office,  and  shall  pay  over  all 
moneys  that  may  come  into*  his  hands,  as  snch  probate  jadge,  as 
i-equired  by  law,"  etc.  The  statute  referred  to  is  as  follows  :  "  If 
it  appear,  upon  final  settlement,  that  the  legatee  or  the  distributee  is 
a  non-resident  of  tliis  Territory,  or  from  any  other  cause  is  not  in 
a  situation  to  receive  his  share,  and  give  a  discharge  therefor,  or 
does  not  appear  by  himself  or  authorized  agent  to  receive  the 
same,  the  probate  court  shall  order  the  executor  or  administrator 
to  lend  out  the  money  on  good  security,  for  such  limited  time  as 
the  court  may  direct,  not  exceeding  one  year."  Cod.  Sts.  360, 
§246. 

Sureties  have  the  right  to  rely  upon  the  letter  of  their  under- 
takings, and  their  liability  cannot  be  extended  by  implication.  A 
public  officer's  sureties  are  only  responsible  for  the  duties  assigned 
such  officer  by  the  law.  Where  tlie  law  defines  the  duties  of  a  public 
officer,  his  sureties  are  responsible  for  the  faithful  performance  of 
such  duties,  and  are  not  responsible  for  acts  which  do  not  pertain 
to  his  office.  These  sureties,  standing  upon  these  principles,  say 
that  the  order  of  the  judge  requiring  the  administrator  to  pay  this 
money  to  himself  was  an  order  not  enjoined  by  the  statute,  and 
therefore  void,  and  that  the  payment  of  the  money,  by  the  admin- 
istrator to  the  judge,  was  an  act  not  required  by  the  statute  and  in 
violation  of  it,  and  therefore  they  are  discharged. 

If  the  law  requires  an  officer  to  pay  to  his  successor  the  moneys 
received  by  virtue  of  his  office,  and  instead  of  doing  this  he  pur- 
chased for  himself  a  residence  with  the  money,  and  was  thereby  a 
defaulter  in  his  office,  his  sureties  might  say  they  would  not  be 
liable,  for  they  can  only  be  held  responsible  for  a  faithful  per- 
formancje  of  the  duties  which  the  law  enjoins  upon  the  officer ; 
and  the  officer  having  disposed  of  the  money  as  the  law  did  not 
require,  they  are  discharged.  If  this  was  the  rule  sureties  upon 
official  bonds  would  never  be  held  responsible.  If  the  money  was 
paid  as  the  law  enjoins  they  would  not  be  liable,  and  if  paid  as 
the  law  did  not  enjoin  they  would  also  be  discharged. 

This  doctrine  cannot  be  maintained  on  principle  or  authority. 
The  sureties  undertook  and  promised  that  the  officer  "  should 
faithfully  perform  the  duties  of  his  office."  If  he  fails  to  do  the 
%ct  required  by  law  by  refusing  to  take  any  action,  or  doing  an 
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act  the  law  does  not  require,  and  f  orbid%  there  is  a  breach  of  the 
andertaking  of  the  sureties,  and  a  Kability  on  the  bond.  What 
is  die  faithful  performance  of  official  duty  2  It  is  to  do  acts  and 
make  orders  according  to  law.  If  the  officer  departs  from  the 
direction  of  the  law  and  does  an  unlawful  act,  there  is  an  unfaith- 
ful performance  of  official  duty,  and  a  violation  of  the  promise  of 
the  sureties  that  the  official  duty  shall  be  faithfully  performed. 
The  omission  to  do  an  act  required  by  law  does  not  affect  the  lia- 
bility arising  from  the  omission  to  do  the  act  enjoined  by  law. 

It  is  insisted  that  the  receipt  of  the  money  by  the  probate  judge 
was  a  violation  of  law  ;  that  the  order  directing  its  payment  to 
himself  was  a  nullity,  and  that  the  sureties  are  not  liable.  The 
payment  was  a  violation  of  law  and  the  order  was  a  nullity,  but  he 
failed  to  make  the  proper  order  and  failed  to  perform  futhfullj 
the  duties  of  his  office,  and  fixed  the  liability  of  his  sureties. 
When  the  administrator  rendered  his  final  account  the  statute  re- 
quired the  probate  judge  to  order  the  money  to  be  invested.  Cod. 
Sts.  360,  §  246. 

But  the  probate  judge,  in  gross  violation  of  his  duties,  orders 
the  money  paid  to  himself  and  refused  to  pay  it  over  upon 
demand,  upon  the  specious  plea  that  he  received  the  money  as  the 
attorney  of  the  heirs. 

The  etatiite  prohibits  the  probate  judge  from  receiving  money 
in  this  manner  by  requiring  him  to  order  the  administrator  to  in- 
vest it.  The  probate  judge  cannot  act  as  attorney  for  parties  in 
his  court.  As  well  might  he  undertake  to  render  judgments  in 
favor  of  himself. 

It  would  be  a  convenient  contrivance  if  a  probate  judge  oould  as 

judge  order  money  paid  to  himself,  and  the  moment  he  received  it 

become  an  attorney  and  thereby  escape  all  liability  upon  his  bond. 

These  sureties,  in  effect,  promised  when  this  administrator  rendered 

his  final  account,  showing  money  in  his  hands  for  distribution  to 

the  heirs,  that  the  probate  judge  would  order  such  administrator 

to  invest  the  same,  as  the  statute  requires.    The  liability  of  the 

sureties  is  the  same  as  if  this  promise  had  been  written  in  the  bond. 

And  it  is  a  breach  of  the  condition  of  the  bond  for  the  judge  tc 

&il  to  make  such  order  and  order  the  money  to  be  paid  to  himself. 

The  judgment  below  is  affirmed. 

Judgment  affirmed. 
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CoLUBB,  respondent,  v.  Esvin,  appellant. 

Practicb  —  dsmwrer  —  eompkUnt  —  ieveral  eavse9.  When  the  demurrer  \m 
to  tlie  whole  of  the  complaint,  contaiiiiiig  several  caases  of  action,  and 
either  one  is  Buffident,  it  fails. 

Saicb  —  improper  joinder— ground  of  demwrrer  epedflsd.  Any  demurrer  to 
complaint,  except  for  want  of  cause  of  action,  and  of  jurisdiction,  as  if 
for  improper  jodnder  of  action,  should  speclficallj  point  out  the  defect,  or 
it  will  be  disregarded.  The  mere  language  of  the  statute  in  such  case  is 
insufficient  for  the  purpose. 

Samb — exeeptians — findings  of  court  —  if  of  fact  muH  be  specific.  A  general 
exception  to  the  findings  of  the  court  is  insuffident.  If  to  findings  of 
fact,  it  should  specifically  point  out  wherein  the  finding  was  erroneous. 

Dbcrsb — errors  of  law  —  several  foreclosures  sought  — amount  due  on  each  — 
priority —  sale  of  property.  Errors  of  law  need  not  be  set  forth  as  specifi- 
cally as  those  of  fact.  When  the  foreclosure  of  s  veral  mortgages  is 
sought,  and  embraced  in  a  single  action,  the  decree  should  find  the  amount 
due  on  each,  the  priority  or  order  in  which  each  is  to  be  paid,  and  only 
such  property  as  is  embraced  in  a  particular  mortgage  should  be  sold  to 
satisfy  the  debt  secured  thereby. 

MoRTOAOE  — indemnity — basis  of  action.  In  foreclosing  a  mortgage  given  to 
indemnify  sureties  on  notes,  for  moneys  paid  by  such  sureties,  the  notes 
themselveB  should  not  be  made  the  basis  of  the  action,  but  money  paid 
for  the  use  of  the  makers  of  the  notes. 


Appeal  from  First  District^  Jefferson  County. 

This  action  was  baaed  upon  the  same  instroments  and  indebted* 
tiesB  as  the  case  of  Rader  y.  Ervin^  1  Mon.  632. 

Chuhabsbo  &  Chadwick  and  M.  C.  Page,  for  appellant. 

Shobbb  &  LowBT  and  A.  G.  P.  Gboboe,  for  respondent. 

Knowlib,  J.  The  bill  of  exceptions  in  this  case  shows  that 
the  appellants  ejcoepted  to  the  ruUiig  of  the  court  in  ovemiling 
th^r  motion  to  strike  out  amendment  to  complaint,  and  motion 
to  strike  out  complaint  as  amended.  No  point  is  made  upon  this 
exception  in  appellants'  brief,  and  hence  it  will  not  be  cousiderod. 
The  third  exception  of  appellants  is  the  overruling  of  their  demiir- 
ter  to  the  complaint.    The  first  ground  of  denjurrer  set  forth  mi; 
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That  the  complaint  does  not  state  facts  sufficient  to  constitate  & 
cause  of  action.  This  demurrer  is  to  the  whole  complaint,  and 
not  to  any  separate  cause  therein  set  forth.  If  there  is  one  good 
cause  of  action  set  forth  in  the  complaint,  then  the  ruling  of  the 
court  was  correct.  IJpom  a  careful  examination  I  am  satisfied 
that  the  complaint  contains  at  least  two  good  causes  of  action. 
The  second  ground  of  demurrer  is,  the  court  has  no  jurisdic- 
tion  of  the  subject  of  the  action.  I  do  not  understand  how  such 
an  objection  can  be  urged.  The  complaint  sets  forth  at  least  two 
good  causes  of  action  for  the  foreclosure  of  a  mortgage  upon 
property  within  the  jurisdiction  of  the  court.  The  third  ground 
is,  tliat  several  causes  of  action  have  been  improperly  united. 
There  is  no  further  specification  under  this  head.  All  grounds  of 
demurrer,  save  those  above  specified,  namely,  want  of  a  cause  of 
action,  and  want  of  jurisdiction,  should  specifically  point  in  what 
the  defect  consists.  The  language  of  the  statute  will  not  be  suf- 
ficient for  this  purpose.  This  ground  of  demurrer,  failing  to- 
specify  the  defect  as  required,  should  be  disregarded.  There  wa^ 
no  error  in  the  court  overruling  this  demurrer.  The  next  point 
presented  is  the  exception  to  the  findings  of  the  court.  The 
exception  is  in  this  language  simply  :  "  To  the  findings  of  the 
court."  This  exception  would  include  all  of  the  said  tindiugs. 
If  one  of  the  findings  is  correct,  the  ex<»fption  is  too  general. 
One  of  the  findings  both  parties  agree  is  correct.  It  may  be  also 
observed  that  an  exception  to  a  finding  of  fact  should  point  on^ 
specifically  wherein  the  finding  Jb  erroneous. .  This  exception  has 
no  pretensions  of  this  kind.  The  fifth  exception  is  to  the  decree^ 
and  is  in  this  language :  "  To  the  decree  herein,  and  each  and  eveiy 
part  thereof."  An  appellant  need  not  be  so  specific  in  pointing: 
out  an  error  of  law  as  one  of  fact.  Solomon  v.  Reese^  34  Cal.  28» 
The  appellant  in  his  brief  points  out  in  what  the  defect  in  the 
judgment  consists.  It  is  that  the  amount  secured  by  the  Bader 
mortgage  is  embraced  in  the  decree,  when  it  was  found  by  the 
court  that  said  mortgage  was  insufficient  in  law.  Both  parties 
seem  to  have  been  satisfied  with  this  finding.  The  causes  of 
action  set  fortli,  and  attempted  to  be  set  forth  iri  the  complaint, 
are  each  for  the  foreclosure  of  a  distinct  and  separate  mortgage. 
The  findings  there  that  the  mortgage  Sought  to  be  foreclosed  in 
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one  cause  of  action  was  insafficient  in  law,  disposed  of  that  canse. 
No  recovery  could  be  had  upon  it.  But  respondents  claim  that 
the  amount  secured  by  that  mortgage  was,  also  secured  by  the 
Blacker  mortage  ?  It  is  true  that  this  mortgage  was  given  to 
indemnify  Blacker.  Should  he  be  compelled  to  pay  the  notes  set 
forth  in  the  Rader  mortgage  ?  Bader  and  Blacker  were  both 
bound  in  certain'notes  with  Ervin  and  Metcalf.  The  Badcr  mort- 
gage was  executed  to  him  by  Ervin  and  Metcalf  to  indemnify 
them  should  he  be  compelled  to  pay  their  notes.  The  Blacker 
mortgage  was  executed  to  him  by  these  parties  to  indemnify  him 
should  he  be  compelled  to  pay  these  notes,  and  one  other  note 
payable  to  W.  B.  Howard  for  $1,000.  But  the  cause  of  action  which 
seeks. to  foreclose  the  Blacker  mortgage  does  not  set  forth  that 
Blacker  ever  paid  the  notes  described  in  the  Bader  mortgage. 
In  the  cause  of  action  in  which  it  is  sought  to  foreclose  the 
Kader  mortgage  it  is  specifically  alleged  that  Bader  paid  their 
notes.  It  cannot  be  maintained  that,  when  a  mortgage  is  given 
to  indemnify  a  party  against  the  payment  of  several  distinct 
notes,  and  he  is  compelled  to  pay  but  one  of  them,  he  can  fore- 
close his  mortgage  to  satisfy  the  amount  of  all  the  notes.  Yet 
this  is  what  is  sought  to  be  accomplished  in  this  decree.  The 
third  cause  of  action  is  for  the  foreclosure  of  a  mortgage  executed 
to  Collier  to  secure  the  payment  of  a  note  executed  to  him  for 
$800.  The  court  below,  in  the  decree,  made  this  finding :  "  That 
the  mortgage  of  March  15th,  A.  D.  1869,  to  the  plaintifE  to  secure 
the  payment  of  $800,  as  well  as  the  Blacker  mortgage,  is  sufficient 
in  law  to  entitle  the  plaintiff  to  a  foreclosure  thereof  for  the- 
amounts  due  upon  the  several  notes  in  said  complaint  described, 
after  deducting  the  payment  thereon,  as  therein  set  forth,"  etc. 
This  is  nothing  more  than  a  finding  of  a  conclasion  of  law,  and  it 
is  erroneous.  These  two  mortgages,  imder  the  facts  set  forth  in 
the  complaint,  are  not  sufficient  to  warrant  a  foreclosure  for  the 
amounts  paid  in  the  notes  described  in  the  Bader  mortgage.  The 
amount  paid  by  Bader  in  these  notes  is  embraced  in  the  decree 
herein.  The  decree  is,  therefore,  erroneous.  The  decree  is  also 
irregular.  A  similar  decree  was  considered  by  this  court  in  the 
case  of  Rader  v.  Ervim,^  1  Mon.  632,  and  so  pronounced.  While 
it  may  be  proper  under  our  Oode  practice,  for  a  party  to  unitd- 
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in  the  aaiae  oompkint  distmct  eamfes  of  aotion  seoidiig  to  fore- 
elose  several  mortgageai  a  proposition  which  it  is  not  now  neo» 
^ary  for  this  court  to  detenninei  still,  in  any  view  of  the  ettSi 
the  decree  should  find  the  amount  dne  on  eaoh  morl^;age,  the  pri- 
ority of  each,  and  if  they  do  not  cover  the  same  property,  tfasn 
the  decree  should  be  so  drawn  as  not  to  authorize  the  sale  of 
property  not  embraced  in  a  mortgage  to  satisfy  it  It  is  probably 
ti'ne  that  all  of  the  property  described  in  the  Collier  mortgage  ii 
embraced  in  the  Blacker  mortgage;  but  all  of  the  property 
described  in  the  Blacker  mortgage  is  not  embraced  in  the  Oollier 
•mortgage.  It  was  not  proper  then  th&t  all  of  the  property  deacribed 
in  the  Blacker  mortgage  should  be  ordered  sold  to  satisfy  the 
Collier  mortgage.  The  decree  does  not  determine  the  priority  of 
these  mortgages.  While  this  crjse  presents  some  unusual  compli- 
cations, a  decree  can  undoubtodly  be  entered  that  will  preserve 
the  rights  of  all  pailies.  Again,  in  the  decree^  the  court  seems  to 
base  its  findings  upon  the  supposition  that  the  several  actious  are 
based  upon  promisBory  notes.  This  is  true  only  of  the  last  cause 
of  action.  The  first  and  second  causes  of  action  should  be  based 
upon  the  fact  that  the  notes  set  forth  therein  had  been  paid  by 
either  Bader  or  Blacker,  and  that  Ervin  and  Metealf  were  bcnnd 
to  contribute  to  these  parties  for  money  paid  and  eiqpended  for 
ilieir  use. 

For  the  reasons  above,  this  decree  is  reversed,  and  the  caase 
>rcmanded  for  further  proceedings. 
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Hon.  DiyCIUS  S.  WADE,  ORniF  Jumoa. 

Hon.  HIBAM  KNOWLES,  )  ^ 

HON.  HENRI  N.  BLAKE,    f  ^»9<X'^™  JUHTI<». 


HowABDy  appellant,  v.  Quinn,  respondent. 

Pafbrs — eonHd^rid  on  appeal.  This  court  will  not  reyiew  papers  in  the 
transcript,  which  were  not  used  on  the  bearing  in  the  court  below,  or  Iiave 
not  been  certified  properl7  by  the  clerk  of  the  district  court. 

JUBISDICTIOK  —  appeal  from  probate  etmrt.  The  district  court  cannot  acquire 
jurisdiction  of  an  action  that  has  been  appealed  from  the  probate  court, 
unless  all  the  papers  belonging  thereto  and  a  transcript  of  all  the  pro- 
ceedings in  the  probate  court  are  transmitted  to  the  derk  of  the  district 
court. 

Appeal  from  First  IHs^ricty  Jeferson  CaufUy. 
H.  0.  Page,  for  the  motion  to  strike  oat  papers. 

S.  Obb,  contra. 


840  Howard  v.  Quikw.  [Jan.  T^j. 

BuLKE,  J.     The  appellant  commenced  two  adjona  against  £^ 
vin  and  others  in  the  probate  conrt  of  Jefferaon  county,  to  re- 
cover the  vahie  of    certain  gold  dust,  and  filed  aflSdavits  and 
undertakings  for  the  attachment  of  the  property  of  the  defendants. 
Writs  of  attachment  were  served  upon  the  respondents,  who  made 
verba]  answers  to  the  sherifi  respecting  the  credits  and  personal 
property  in  their  possession  belonging  to  the  defendants.    The 
appellant  obtained  judgments  in  the  suits,  and  the  respondents 
were  examined  by  the  court  concerning  the  crecUta  and  property^ 
and  "  discharged  from  liability  as  garnishees,"    The  district  oomt 
dismissed  the  appeal,  which  was  taken  from  this  order,  and  the  ap- 
pellant appealed  to  this  court.     The  case  is  before  us  upon  the 
motion  of  the  respondents  to  strike  from  the  transcript  the  com» 
plaints  and  affidavits  and  undertakings  for  attachment& 

The  transcript  contains  the  following  certificate :  *'  I,  W.  L. 
HaU,  clerk  of  the  district  court,  do  hereby  certify  that  the  forgo- 
ing is  a  true  and  correct  transcript  of  the  papers,  orders,  etc.,  that 
it  purports  to  be.  I  further  certify  that  among  the  papers  herein 
copied  the  following  are  not  among  the  records  of  my  offioe^  beiDg 
held  and  retained  by  the  probate  judge  of  said  county,  to  wit : 
The  complaints,  affidavits  and  bonds  for  attachments." 

The  three  hundred  and  seventy-ninth  section  of  the  Civil  Prao- 
tice  Act  provides  that  "  on  appeal  from  a  judgment  rendered  on 
an  appeal,  or  from  an  order,  the  appellant  shall  furnish  the  court 
with  *  *  *  B,  copy  of  the  jfsipen  used  on  the  hearing  in 
the  court  below."  It  does  not  appear  that  the  papers  described 
in  the  motion  were  used  on  the  hearing  in  the  district  court 
This  court  will  not  reverse  the  decision  of  the  court  below  by 
reason  of  any  matter  of  fact  that  was  not  shown  or  offered  there. 
Wallace  v.  Eldredge,  27  Cal.  498.  ^ 

The  compljiints,  affidavits  and  undertakings,  which  have  been 
copied  into  the  transcript  by  the  clerk  of  the  court  below,  are  not 
properly  certified  and .  cannot  be  considered  by  us.  Oar  ion  v. 
aurk,  22  Cal.  533 ;  Stone  v.  Stone,  17  id.  618.  The  motion 
must  be  sustained. 

The  case  was  then  heard  on  its  merits.  The  appeal  from  th« 
probate  court  was  dismissed  by  Wadk.  J. 
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S.  Obr  and  Johnston  &  Toole,  for  appellant. 

The  appeal  from  the  probate  court  waa  proper.  Civ.  Pr.  A.et, 
§  409.  The  court  below  had  jurisdiction  of  the  garnishees  from 
the  time  the  service  was  made  on  them  by  tlic  sheriff.    Id.,  §  145. 

This  is  an  action  between  appellant  and  the  garnishees,  and  an 
iippeal  is  proper.  Drake  on  Attach.,  §  452 ;  Norris  v.  Biirgoyne^ 
4  Cal.  409 ;  Smith  v.  Brovm^  5  id.  118  ;  MoCullough  v.  Clurk^ 
*  41  id.  298 ;  JSCovey  v.  Crane,  12  Pick.  167 ;  Fdsom  v.  jJaakeUj 
11  Cusli.  470  ;  Oliver  v.  Chicago  <&  A.  /?.  Co.,  17  III.  587 :  Crane 
V.  Shaw,  13  Mass.  215 ;  Porter  v.  Stevens,  9  Oush.  535. 

The  notice  of  appeal  and  undertaking  were  given  ac(rording  to 
the  statute,  and  the  appeal  was  duly  perfected.  Civ.  Pr  Act,  §§ 
409-415.    There  should  have  been  a  trial  de  novo.    Ld.,  §  418. 

The  service  of  the  garnishment  and  answers  of  the  garnishees 
<5onstituted  the  action  appealed  from.  No  other  pleadings  ar« 
n^ded.  The  defendants  had  no  interest  in  the  proceedings 
lifter  judgment  against  them  and  cannot  be  proper  particA  to  :his 
appeal. 

M.  C.  Paos,  for  respondent. 

The  district  court  never  acquired  jurisdiction  of  this  proceed 
ing.  Our  statute  only  allows  an  appeal  from  a  judgment  of  the 
probate  court,  not  from  orders. 

The  records  have  not  been  transmitted  to  the  probate  court,  a6 
required  by  law.  Civ.  Pr.  Act,  §  415.  Any  garnishment  under 
Attachment  is  a  part  of  the  records.    Drake  on  Attach.,  §  658  a. 

Appellant  took  no  measures  to  have  the  proper  recorf  tiled, 
and  the  court  below  was  compelled  to  dismiss  the  appeal  trom  the 
probate  court. 

Blakb,  J.  Some  of  the  tacts  appearing  in  tlie  transcript  are 
stated  in  the  opinion  of  the  court  apon  the  motion  of  the  respond- 
•ents.  An  appeal  has  been  taken  from  an  order  of  the  probate 
<K>urt  disehacging  th,e  respondents  from  liability  as  garnishees. 
The  defendants  in  the  original  actions  are  not  interested  in  this 
proceeding,  and  are  not  named  as  the  parties  thereto,  and  it  is 
evident  that  the  cases  in  the  district  court  are  not  tlie  same  bm 
those  which  were  commenced  in  the  probate  court.     Tlie  parties 
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and  BTibjects  of  controversy  are  not  identical.  We  re£ram  from 
deciding  that  the  district  court  can  acquire  jnriBdiction  of  this 
proceeding,  whicli  cannot  affect  the  original  suits. 

But,  assuming  that  the  appeal  has  been  taken  in  a  civil  case 
and  is  properly  before  us,  we  are  satisfied  that  the  appellant  has 
not  complied  with  the  statute  governing  appeals  from  the  probate 
court.  The  order  of  the  probate  court,  which  was  appealed  from, 
was  made  March  3, 1874;  the  notice  of  appeal  was  filed  March 
12, 1874,  and  the  undertaking  on  appeal  was  approved  and  filed 
March  14, 1874.  The  following  papers  were  filed  in  the  district 
court  September  29, 1874 :  The  affidavit  of  appellant  relating  to 
the  answers  of  the  respondents  as  garnishees,  the  citation  of  the 
probate  court,  and  the  notice  and  undertaking  on  appeal.  The 
respondents  filed  a  motion  to  dismiss  the  appeal  October  6,  1874, 
and  the  district  court  granted  the  same  October  8,  1874. 

All  appeals  from  the  probate  to  the  district  court  must  be  per- 
fected within  thirty  days  from  the  rendition  of  the  judgment 
appealed  from.  Civ.  Pr.  Act,  §  410.  Within  ten  days  after  the 
notice  and  undertaking  on  appeal  have  been  filed,  the  probate 
judge  oY  clerk  ^^  shall  make  a  full  and  complete  transcript  from 
the  docket  of  all  proceedings  had  in  said  action,  and  transmit 
the  same,  together  with  the  complaint,  answer,  motions,  plead- 
ings, and  all  other  papers  pertaining  to  or  belonging  to  said  causey 
to  the  clerk  of  said  district  court."  Id.,  §  416.  The  object  and 
importance  of  these  requirements  are  obvious  when  we  examine 
section  418,  which  provides  that  '^  all  appeals  taken  by  virtue  of 
this  act  shall  be  tried  in  the  district  court  upon  the  papers  in  the 
cause,  as  if  the  same  had  originally  been  instituted  in  said  court.'^ 
After  the  respondents  made  their  motion  to  diamise  the  appeal  in 
the  court  below,  the  appellant  did  not  suggest  that  the  record  was 
incomplete,  and  made  no  effort  to  perfect  his  appeal  by  filing  any 
papers.  The  district  court  did  not  have  jurisdiction  of  the  pro> 
ceeding,  and  dismissed  the  appeal. 

Judgment  ii^firfMcL 
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Allpobt,  appellant,  v,  Kbllet,  respondent. 

« 

Apfbal  from  "  jjwmiKtrss'*  and  onDWSB '- rmew  of  evidence.  At  the 
April  term,  1870,  A.  raooTexed  a  Judgment  agalnBt  K.  for  $1,  and  K.  recov- 
ered a  jadgment  a^net  A.  for  the  coets.  A.'s  motion  for  a  new  trial  was 
refased  May  10, 1875.  A.  filed  his  notioe  of  appeal  July  5, 1875,  and  ap. 
pealed  from  the  "judgments"  rendered  In  the  action  at  said  term.  A, 
did  not  appeal  from  the  order  refusing  the  motion  for  a  new  trial.  HM, 
that  the  appeal  from  the  "  Judgments  "  does  not  emhraoe  an  appeal  ftom 
the  order  refusing  the  new  trial.  Held,  also,  that  this  court  cannot  review 
any  question  of  fact  when  there  is  no  appeal  from  an  order  granting  or  re- 
fusing a  new  trial. 

Pk  ACTTCB — denial  -^  agreement  of  eouneel.  An  agreement  in  open  court  tliat 
a  cause  pending  shall  be  tried  on  the  general  denial  in  the  answer  to  evetT' 
material  allegation  in  the  complaint,  precludes  a  party  from  objecting  ia 
the  sufficiency  of  such  denial  and  the  introduction  of  testimony  there- 
under. If  such  denial  was  deemed  insufficient  it  was  the  duty  of  counsel 
to  have  demurred  thereto.  If  the  answer  was  defective  it  was  cured  by 
tile  afifreement. 

ME.V617RE  or  DAMAess — infunction — undertaking — aUomsyfeee.  In  a  suit 
on  an  undertaking  given  to  procure  a  temporary  ij\i  unction,  the  merits  of 
which  were  never  tried,  no  recovery  could  be  had  for  attorney  fees  ez- 
pocded  in  the  main  suit  to  determine  the  title  to  the  waters  in  dispute* 
and  evidence  offered  for  such  purpose  was  properly  excluded.  The  case- 
of  OampMl  v.  Metdo^f,  1  Hon.  881,  affirmed  and  applied. 

Appeal  from  Seeand  Diatriat^  Deer  Lodge  CknuUy. 

JrC,  BoBiNsoN,  for  appellant. 

CLAOiirrr  &  Dixon,  for  respondents* 

The  case  was  heard  upon  certain  objections  to  the  assignment  of 
errors. 

Blakk,  J.  This  ease  is  before  ns  upon  the  objections  of  the 
respondents  to  the  right  of  the  appellant  to  be  heard  on  any  errors 
assigned  in  the  transcript,  on  the  ground  that  the  evidence  is  insuf- 
ficient to  support  the  findings  of  facts  by  the  court  below.  The 
cause  was  tried  by  the  court  without  a  jury,  and  two  judgments 
were  rendered,  April  22,  1875.     The  appellant  recovered  $1  as 
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damages,  and  the  costs  of  the  action  were  taxed  against  hinu  The 
appellant  filed  specifications  of  the  grounds  of  his  motion  for  a 
new  trial  April  27,  1875.  On  May  10,  1875,  the  motion  wm 
heard  and  refused,  and  the  appellant  filed  his  statement  on  appeal 
May  26, 1875.  The  notice  of  appeal  was  filed  July  5, 1875,  and 
states  that  the  appellant  "  appeals  from  the  judgments  rendered  in 
said  cause  at  the  April  term  of  said  court,  1875,  to  the  supreme 
court "  of  this  Territory.  There  is  no  statement  or  bill  of  excep 
tions  containing  the  evidence  on  the  motion  for  a  new  trial,  and 
no  appeal  has  been  taken  from  the  order  refusing  the  motion  for 
a  new  trial. 

The  appellant  contends  that  the  order  of  the  court  refusing  his 
motion  for  a  new  trial  is  a  judgment,  smd  can  be  reviewed  by  this 
court  under  his  appeal  from  the  judgments  rendered  at  the  April 
term,  1875.  The  statutes  define  with  certainty  the  terms  "order" 
and  "judgment,"  and  point  out  the  distinction  between  them. 
"  A  judgment  is  the  final  determination  of  the  rights  of  the  par- 
ties in  the  action  or  proceedings."  Civ.  Pr.  Act,  §  180.  Section 
380  of  the  Civil  Practice  Act  provides  that  "an  appeal  may  be 
taken  to  the  supreme  court  from  the  district  courts  in  the  follow- 
ing  cases :  First.  From  a  final  judgment  entered  in  an  action  or 
special  proceeding.  «  *  *  *  Second.  From  an  order 
granting  or  refusing  a  new  trial."  Section  369  says  that  an  appeal 
may  be  taken  from  a  "final  judgment"  within  one  year  after  its 
rendition,  and  from  "an  order  granting  or  refusing  a  new  trial," 
within  sixty  days  after  the  same  is  made  and  entered  in  the  jhin- 
utes  of  the  court.  If  the  views  of  the  appellant  are  sound,  a 
party  who  appeals  from  a  judgment  nearly  but  within  a  year  after 
its  rendition,  thereby  appeals  from  an  order  granting  or  refusing 
a  new  trial,  although  the  statute  requires  the  appeal  to  be  taken 
from  the  order  within  sixty  days  after  the  same  has  been  made 
and  entered.  An  appeal  from  the  judgments  rendered  in  the 
court  below  does  not  authorize  us  to  review  tibe  order  refusing  a 
new  trial. 

This  court  cannot  review  any  question  of  fact  if  there  is  no  ap- 
peal from  an  order  granting  or  refusing  a  motion  for  a  new  triaL 
ffarrts  v.  K  K  S.  R.  Co.^  41  Cal.  393.  The  courts  of  California 
have  decided,  under  the  same  provision  of  the  Civil  Practice  Act, 
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that  a  fitatement  on  appeal  ^48  intended  solely  for  the  purpose  of 
bringing  up  alleged  errors  of  law."  The  facts  stated  in  the  find- 
ings of  the  court  must  be  regarded  as  true,  and  we  cannot  considei 
on  this  appeal  the  insniBciency  of  the  evidence  to  support  the  find- 
ings. Bycraft  v.  Rycraj%  42  Oal.  444 ;  StockUm  v.  Oreanor,  45 
id.  247;  Oates  v.  Salmon^  46  id.  361. 
The  case  was  then  heard  on  its  merits. 

Wadb,  C.  J.  This  action  was  brought,  upon  an .  undertaking 
executed  by  these  defendants  to  the  plaintifi,  to  procure  a  tempo- 
rary restraining  order  in  the  case  of  Stewart  et  al,  against  him 
which  was  an  action  to  have  adjudicated  the  title  and  the  right  to 
the  use  and  possession  of  certain  waters  of  Peterson  creek,  Deer 
Lodge  cotmly,  and  for  a  perpetual  injunction  to  enjoin  Allport,. 
this  plaintiff,  from  the  use  or  diversion  thereof.  There  was  a  trial 
of  the  case  to  a  jury,  and  verdict  and  judgment  in  favor  of  Allport,. 
and  a  dissolution  of  the  restraining  order.  Hence  the  present 
action. 

The  answer  contains  specific  denials  of  certain  averments  of  the 
complaint,  then  a  general  denial  of  eveiy  material  allegation  not 
specifically  denied,  and  certain  new  matter.  There  was  a  motion 
to  strike  out  the  new  matter  in  the  answer,  and  also  a  motion  tc 
oom|)el  tiio  defendants  to  elect  whether  they  would  rely  upon  the 
specific  denials  or  the  general  denial.  Then  the  following  agree- 
ment was  made,  in  open  court,  between  the  counsel  of  the  plain- 
tiff and  defendants,  and  entered  upon .  the  records  thereof  and 
made  a  part  of  the  transcript : 

"By  agreement  of  counsel,  in  open  court,  the  former  oixler 
herein,  that  the  cause  should  be  tried  upon  the  specific  denials  in 
defendants'  answer,  is  set  aside,  and  it  is  agreed  that  tlie  cause 
shall  be  tried  upon  the  general  denial  in  said  answer,  and  the  spe- 
cific denials  therein  be  stricken  out." 

On  the  trial  the  plaintiff  objected  to  the  sufficiency  of  the 
general  denial,  and  to  the  introduction  of  any  evidence  thereunder^ 
upon  the  ground  that  such  denial  did  not  put  in  issue  any  matter 
contained  in  the  complaint  This  objection  was  overruled,  and 
this  action  of  the  court  is  one  of  the  errors  complained  of  \j 
the  appellant. 

Vol.  II.  —  44 
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The  objection  was  properly  overruled.    If  there  was  any  defect 
in  the  form  of  the  denial^  it  was  a  technical  one,  and  should  have 
been  taken  advantage  of  by  demurrer  for  uncertainty.    Bat  how- 
over  objectionable  the  answer  might  have  been,  its  defects  were 
ciu'ed  and  waived*  by  tlie  agreement  that  the  cause  be  tried  upon 
such  answer.     It  often  occurs  that  a  case  is  tried  in  the  absence  of 
some  fonnal  averment  in  the  pleadings  necessary  to  formauiasae, 
upon  etipulation  between  the  parties  in  open  court,  that  suchaver- 
iiient  may  be  supplied  during  or  after  the  trial,  and  after  sadi 
«tipnlatTon  it  is  too  late  to  object  to  the  pleadings,  because  of  such 
formal  defect.    And  so  in  this  case,  after  the  agreement  had  been 
made  aud  acted  on  by  respondents,  it  was  too  late  for  the  appel- 
lant to  object  to  the  sufficiency  of  the  answer.    Such  agreement  is 
A  waiver  of  the  objection. 

The  second  question  presented  relates  to  the  measure  of 
damages  upon  the  imdertaking  sued  on*  Doee  it  extend  to  the 
recovery  of  attorney's  fees,  in  defending  the  action  before  a  jury 
upon  its  final  trial?  The  restraining  order  was  issued  upon  tiie 
condition  that  this  midertaking  be  given.  What  were  the  liabili- 
ties created  thereby  i  Security  for  audi  damages  as  the  defendant 
in  that  action  might  sustain,  by  reason  of  the  order,  if  the  sune 
was  wrongfully  obtained.  The  plaintiff  here  never  saw  lit  to  test 
the  question,  as  to  the  propriety  of  issuing  the  order.  He  did 
not  attempt  to  procure  its  dissolution,  but  suffered  the  same  to 
remain  in  force  until  tiie  cause  was  tried,  upon  its  merits^  in  court, 
when  there  was  a  judgment  for  defendant,  and^  as  a  neeessarr 
^consequence,  the  restraining  order  was  dissolved* 

On  the  trial  the  plaintiff  offered  to  prove,  as  a  part  of  the 
damages  contemplated  in  and  secured  by  the  undertaking  the 
necessary  attorney's  fees  in  defdnding  the  action  upon  its  final 
trial  before  a  jury,  which  testimony  was  excluded.  An  examina- 
tion of  the  issues  in  that  case  will  show  that  the  object  and  purpose 
of  the  action  were  to  ascertain  whether  the  plaintiff  or  defendants 
were  entitled  to  the  ownership  of  the  waters  in  question*  The 
issue  was  one  of  title  and  the  right  of  possession,  and  the  purpose 
of  the  trial  was  to  determine  and  adjudicate  the  right  and  the 
title,  and  was  not  for  the  dissolutian  of  the  restraining  order* 

The  proper  place  to  have  tried  the  propriety  of  that  <ntler  was 


1876.]  Allpobt  v.  Eellkt.  M7 

before  the  jadge  or  court,  and  not  before  a  jory.  Bnt  the  defend* 
ant  never  asked  to  have  the  order  dissolved,  and  permitted  it  to 
remain  in  force  until  it  fell  and  became  inoperative,  by  virtue  of 
the  trial  before  the  jury.  No  attorney's  fees  were  ever  incurred 
or  paid,  to  procure  a  dissolution  of  the  order.  Indeed,  the  defend* 
ant  agreed  to  the  issuance  of  the  order,  and  never  asked  for  its 
dissolution  until  it  became  inoperative,  by  virtue  of  the  judgment 
in  the  main  case. 

The  sureties  upon  the  undertaking  did  not  promise  directly  or 
indirectly,  or  by  any  torture  of  language,  to  pay  the  necessary 
costs  and  expenses  of  determining  the  title  to  the  waters  in  ques- 
tion, or  the  propriety  of  a  perpetual  injunction.  They  simply 
promised  to  pay  the  damages  resulting  to  the  defendant,  by  reason 
of  the  restraining  order,  if  it  should  be  determined  that  the  plain- 
ti£b  were  not  entitled  thereto.  No  such  determination  was  ever 
had,  no  attorney's  fees  were  ever  expended  in  that  behalf,  the 
order  was  acquiesced  in  without  comphunt  until  it  became  inope- 
rative by  the  adjudication  of  other  questions  and  other  issues. 

This  court  has  already  decided  the  question  here  presented,  in 
the  case  of  Camypbell  v.  Metoalfj  1  Mon.  381,  and  we  see  no  reason 
for  reversing  or  modifying  that  decision. 

In  that  case  the  court  says :  ^^  The  attorney  fees  and  expenses 
in  the  action  between  respondents  and  Bankin,  in  determining 
the  title  to  mining  ground,  were  not  properly  chargeable  as 
damages  for  the  dissolution  of  the  injunction.  If  any  portion  of 
these  attorney  fees  and  expenses  were  paid  for  that  purpose,  it 
devolved  upon  req>ondent  to  show  what  portion*  As  they  failed 
to  do  this,  the  jury  were  not  warranted  in  finding  any  damages 
on  account  of  them." 

Judgment  aHwrned. 
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Smith,  appellant,  w.  Auekbach,  respondent. 

Practice  — pUcuHrufs  -^  bankrupt  !aw.  An  allegation  that  a  mortgage  is  Toid 
under  the  bankrupt  law  is  not  sufficiently  explidt  without  setting  oat 
the  clause  of  the  law  under  which  the  claim  is  made  and  the  neceasaiy 
facts  to  justify  the  introduction  of  evidence. 

Samb — pleadings  —  statute  of  frauds.  If  a  chattel  mortgage  is  claimed  to 
be  Toid  under  the  statute  of  frauds,  the  facts  to  authorise  such  proof 
must  be  specially  pleaded.  A  mortgage  is  not  void  under  this  statute 
because  given  for  a  pre-existing  debt^or  for  double  the  amount  due;  there 
must  be  the  further  allegation  that  it  was  done  to  hinder,  delay,  or  de- 
fraud creditors.  Taking  possession  of  goods  under  a  chattel  mortgage  is 
dot  wrongful,  unless  the  instrument  be  shown  to  have  been  fraudulent^ 
and  the  pleadings  must  contain  the  proper  averments  to  aUow  sach  show- 
ing. 

Appeal  from  Second  District^  Deer  Lodge  County, 
J.  C.  Robinson  and  Chdmasero  <fe  Chadwick,  for  appellant. 

Johnston  &  Toole^  for  reepondent 

Knowlbs,  J.  The  plaintiff  is  an  assignee  in  bankruptcy  of 
the  estate  of  Louis  and  Coleman,  bankrupts.  The  defendants 
took  the  goods  in  dispute  by  virtue  of  a  chattel  mortgage  exe* 
cuted  to  them  by  said  Louis  and  Coleman.  The  inference  from 
the  pleadings  i%  that  the  defendants,  by  the  terms  of  their  chat- 
tel mortgage,  had  the  right  to  the  possession  of  these  goods  at 
the  time  they  took  possession  of  the  same.  Among  other  issues^ 
the  plaintiff,  in  his  complaint  in  this  case,  maintains  that  the  mortr 
gage  was  void,  liaving  been  made  in  violation  of  the  bankrupt 
act,  and  tliat,  as  to  creditors,  it  was  void  under  the  statute  of 
frauds,  or  void  in  fact.  This  brings  to  our  consideration  the  point 
as  to  whether  plaintiff  could  prove  these  issues  under  the  pleadings 
in  the  case.  The  complaint  sets  forth  that  this  mortgage  ws&  in 
nolation  of  the  bankrupt  act,  but  does  not  show  wherein  said 
mortgage  was  executed  in  violation  of  that  act.  There  are  no 
allegations  that  the  said  Louis  and  Coleman  were  insolvent  at  the 
date  of  the  execution  of  this  mortgage*;  or  whether  the  defend 
ants  had  reasonable  cause  for  believing  that  they  were  insolvent  j 
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«or  whetlier  tlie  date  of  the  execation  of  the  mortgage  was  six  or 
foar  months  before  the  adjudication  in  bankruptcy  of  said  Louis 
and  Coleman.  These  facts  ought  to  be  specifically  pleaded  to 
allow  a  party  to  introduce  proof  thereof.  A  simple  allegation 
that  a  mortgage  is  void  under  the  bankrupt  law  will  not  be  speci- 
fic enough.  The  pleading  should  set  forth  under  which  clause  of 
the  bankrupt  law  a  mortgage  is  void,  and  should  state  the  neces- 
:sary  facts. 

But  the  evidence  that  was  admitted  to  show  that  this  mortgage 
was  void  under  the  bankrupt  law  made  out  a  case  for  the  defend- 
ants. The  complaint  does  not  set  forth  sufiicient  facts  to  show 
that  the  mortgage  was  void  under  the  statute  of  frauds  of  this 
Territory,  or  for  fraud  in  fact.  There  is  an  allegation  that  the 
mortgage  was  given  for  a  pre-existing  debt,  and  that  the  amount 
for  which  said  moitgage  was  given  was  double  the  amount  of  this 
debt.  But  this  oould  not  make  the  mortgage  void  under  the 
statute  of  frauds.  There  are  no  allegations  that  the  same  was 
made  to  hinder,  delay  or  defraud  creditors,  or  any  thing  of  that 
nature.  Where  fraud  is  a  necessary  part  of  a  plaiutifrs  or  de- 
fendant's case,  the  facts  constituting  the  fraud  should  be  set  forth 
.60  that  the  opposite  party  may  know  what  he  has  to  meet.  Van 
Santvoord's  Plead.  466-468;  Everaton  Y.-MileSy  6  Johns.  188. 

I  am  aware  that  the  case  may  be  so  presented  that  the  question 
vof  fraud  would  arise  0[n  tbe  trial,  but  in  this  case  the  fact  that  the 
defendants  took  possession  of  these  goods  under  their  chattel 
mortgage,  is  specifically  averred  in  the  complaint  and  admitted  in 
the  answer.  Hence,  it  devolved  upon  the  plaintiflE  to  show  that 
this  taking  was  wrongful,  and  show  some  facts  from  which  the 
jury  could  have  found  that  this  mortgage  was  fraudulent.  And 
to  show  this,  it  was  necessary  that  the  plaintiff  should  have  made 
the  proper  averments.  It  may  be  true  that  the  issues  presented 
in  the  pleadings  in  this  case  are  not  presented  as  they  should  be, 
that  this  issue  of  fraud  should  have  been  raised  by  the  replication ; 
h%X  we  must  consider  the  issues  as  we  find  them  presented.  As 
there  were  no  issues  that  showed  that  the  mortgage  was  void 
under  the  bankrupt  law,  and  no  evidence  to  that  effect,  and  no 
iacts  set  forth  to  show  that  it  was  void  for  fraud,  under  which 
•evidence  to  that  effect  could  be  admitted,  the  court  below  properly 
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granted  a  nonsuit  in  this  case.  The  other  errors  were  waived,  if 
there  ever  was  any  validity  to  them,  by  the  plaintiffs  replying  to 
defendants'  answer  and  proceeding  to  the  trial  of  the  caose. 

JiidgmefU  affirmed. 


Qhb,  appellant,  v.  H  AflmcTiTi,  respondent. 

Gabb  AwnuaED.  The  eum  of  Sader  ▼.  NMm/ghamt  mnU,  IS7,  holding  that 
an  order  of  the  district  oonrt  overroling  a  motion  to  re-tax  ooete  is  not 
appealable,  affirmed. 

Appeal  fbom  obdar  quashing  bxecution.  An  appeal  can  be  taken  to  this 
court  from  an  order  oTermling  a  motion  to  quash  an  execution. 

Oovn-^hlankfor,  in  judgment— poster  of  eUrk,  In  this  adion  a  jndgnuut 
wae  entered  against  0.  for  the  costs  in  March,  187S,  and  the  blank  left  in 
the  judgment  for  the  amount  thereof  was  filled  by  the  derk  of  the  district 
court  in  March,  1875.  A  memorandum  of  the  costs  for  $115  was  filed  in 
March,  1872,  and  the  sum  of  $208  was  inserted  in  the  blank  in  March,  1875. 
Held,  that  the  clerk  is  a  ministerial  officer  and  must  fill  said  blank  within 
two  days,  or  a  reasonable  time  after  the  costs  have  been  ascertained.  Mdd^ 
also,  that  the  voluntary  act  of  the  derk  in  filling  said  blank  is  void,  ffdd^ 
also,  that  the  fees  of  the  clerk  and  sheriff  should  be  included  in  said  menMK 
randum  by  the  party  claiming  them«  Jffeld^  also,  that  costs  can  only  W 
recovered  by  a  strict  compliance  with  the  Ctwil  Practfoe  Act. 

Appeal  from  Third  Dtetriety  Lewis  and  Olarke  Gouniy. 
W.  £.  OuLLJSN,  for  the  motion  to  dismiss  the  appeaL 
8.  Orb,  contra. 

Blak£,  J.  The  respondents  move  to  dismiss  this  appeal  on 
the  ground  that  the  same  has  been  taken  from  a  non-appealaUe- 
order.  A  judgment  was  entered  for  the  respondents  in  Maret^. 
1872,  but  the  blank  which  was  left  therein  for  the  amount  of  the 
costs  and  disbursements  was  not  filled  by  the  derk  of  the  court 
below  until  March,  1875.  Afterward,  an  execution  was  issued 
and  the  appellant  filed  motions  to  quash  the  same  and  ro-tax  the 
costs.     The  jnotiouB  were  overruled  and  the  appellant  appealed 
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from  the  orders  of  the  court  thereon.    Ko  appeal  lias  been  taken 
from  the  judgment,  and  there  is  no  statement  on  a|^)eaL 

In  Rader  v.  Nottingham^  anU^  157,  this  court  held  that  an 
order  overruling  a  motion  to  re*tax  the  costs  is  not  appealable* 
The  opinion  dted  with  approval  the  decisions  of  the  supreme 
court  of  California  under  the  same  statute  in  support  of  this  pro^ 
position.  After  this  case  had  been  determined  that  court  decided 
in  DooIaj  v.  Norton^  41  Cal.  439,  that  a  motion  to  re-tax  costs  is 
one  to  modify  the  judgment,  and  that  an  appeal  can  be  taken  from 
an  ordei*  thereon.  The  only  reason  which  is  given  for  this  view 
of  the  question  is,  that  an  error  in  many  cases  would  be  without 
redress  if  the  statute  received  a  different  construction.  The  same 
argument  can  be  used  frequently,  but  it  is  usually  disregarded  by 
judicial  tribunals.  If  there  is  any  force  in  the  suggestion,  it 
should  be  addressed  to  the  legislative  assembly,  which  has  the 
power  to  regulate  the  appellate  jurisdiction  of  courts  in  this  mat- 
ter. No  new  authorities  are  referred  to  in  Doohf  v.  Norton^ 
supray  and  the  cases  which  have  been  heard  by  that  court  and  are 
in  conflict  with  its  doctrines  are  not  reconsidered  and  overruled^ 
In  Hvbdcher  v.  Kelly,  49  Cal.  116,  the  court  holds  that  an  order 
denying  a  motion  to  strike  out  a  bill  of  costs  can  be  reviewed  only 
upon  an  appeal  from  the  judgment.  The  laws  of  this  Territory 
have  not  been  amended  in  this  respect^  and  we  think  that  the  case 
of  Rader  v.  Nottingham^  supray  should  be  affirmed.  The  mo- 
tion of  the  respondents  to  dismiss  the  appeal  from  the  ordei*  over- 
ruling the  motion  to  re-tax  the  costs  is  granted. 

The  order  overruling  the  motion  to  quash  the  execution  is  a. 
^  special  order  made  after  final  judgment,''  from  which  an  appeal 
can  be  taken  to  this  court.  Civ.  Pr.  Act,  §  880 ;  Othnan  v^ 
Conira  O.  Co.,  8  Cal.  52.  But  in  the  hearing  on  the  appeal  from 
this  ofder,  we  cannot  examine  the  grounds  of  the  motion  which. 
are  based  upon  any  alleged  error  in  the  items  of  the  costs  and  dis 
bursements.  The  motion  to  dismiss  the  appeal  from  this  order  is 
overruled. 

The  case  was  then  submitted  on  its  merits.  Tlio  motion  to- 
quash  the  execution  was  denied  by  Wadb,  J. 

S.  OKRypro  se. 

The  clerk  had  no  authority  to  fill  the  blank  in  the  judgment 
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three  years  after  the  order  for  Hie  judgme!:!  nad  been  made.  Civ. 
Pr.  Act,  §  568 ;  Freeman  on  Jiidgt.  7»-  74 ;  Chopin  v.  Broder,  16 
-Cal.  419. 

The  bill  of  ooets  is  void.  Bumham  v.  Ha^,  3  CaL  115.  OcmIb 
can  be  claimed  only  by  a  strict  complianoe  with  the  statute. 
Jholi/  V.  Norton^  41  Cal.  439. 

The  execution  was  issued  for  a  sum  in  excess  of  the  judgmeDt 
.and  not  aiithorized. 

W.  £.  CuLLBNy  for  respondent. 
.  Judgments  may  be  amended.  Fre^nau  on  Judgt,  §  TL  The 
•clerk  is  authorized  to  leave  blanks  in.  die  judgm^it  for  the  amoant 
of  the  costs  when  asc^i^ined.  Ood.  Sts.  149,  §  558.  For  tiie  effect 
of  filling  these  blanks,  see  Lind  r.  Adorns^  10  Iowa,  398 ;  Freeman 
on  Judgt.,  §  49. 

Blake,  J.  Some  of  the  fiuts  of  this  caae  appear  in  the  opin- 
ion upon  the  motion  of  the  respondents  to  dismiss  this  appeal. 
The  judgment  was  entered  March  14, 1872,  and  the  respondents 
filed  a  memorandum  of  their  costs  and  disbursements  on  the  fol- 
lowing day,  and  claimed  the  sum  of  $115.60.  In  March,  1875, 
the  cleric  of  the  court  filled  the  blank  left  in  the  judgment  by 
inserting  $208.65  as  the  amount  of  the  costs  and  disbursements, 
and  issued  an  execution  therefor.  These  acts  of  the  clerk  were 
-done  in  vacation,  without  any  order  of  the  court  to  amend  the 
judgment.  The  order  of  the  court,  in  overruling  flie  motion  of 
the  appellant  to  quash  the  execution,  must  be  reviewed. 

The  anithoiity  of  the  clerk  is  defined  in  the  following  section: 
'^^The  clerk  shall  includil  in  the  judgment  entered  up  by  him  any 
interest  on  the  verdict  or  decision  of  the  court,  from  the  time  it 
was  rendered  or  made,  and  the  oosts^  if  the  same  have  been  lazed 
or  ascertained ;  and  he  shall,  within  two  days  after  the  same  shall 
be  taxed  or  ascertained,  if  not  included  in  the  judgment,  insert 
the  same  in  a  blank  left  in  the  judgment  for  that  purpose,  and 
.shall  make  a  similar  insertion  of  the  costs  in  the  copies  and  docket 
joi  the  judgment."  Civ.  Pr.  Act,  §  558.  The  clerk  is  required 
to  insert  in  the  blank  in  the  judgment,  the  amount  of  the  costs 
«nthin  two  days  after  they  have  been  taxed  or  ascertained.    At^ 
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toin^  Oompany  y.  Ridge  Compamy^  33  Oal.  219.  The  mode-  of 
taziiig  and  asoertaimng  the  ooets  is  regulated  by  the  Civil  Practice 
Act,  and  the  insertion  of  this  arnouBt  in  the  blank  is  the  nunis- 
terial  act  of  the  derk.  If  this  officer  exceeds  his  power,  and 
fills  the  blank  with  illegal  costs^  his  acts  are  void.  Ghapm  v. 
Broder^  16  CaL  419.  The  yespondents  were  entitled  to  theii 
costs  in  the '  court  below,  and  claimed  them  by  delivering  their 
memorandum  to  the  clerk  within  two  days  afterithe  ji^^ment 
had  been  rendered.  Civ.  Pr.  Act,  §§  548,  557.  When  the 
respondents  filed  their  memorandum  of  their  costs  and  disburse- 
ments, the  clerk  was  notified  that  the  amount  had  been  ascer- 
tained. Within  two  days,  or  a  reasonable  time  thereafter,  this 
officer  should  have  inserted  the  same  in  the  blank  left  in  the 
ludgment  for  that  purpose.  The  appellant  was  not  allowed  costs, 
and  the  only  costs  to  be  taxed  or  ascertained  after  the  judgment 
was  Altered,  were  those  which  were  claimed  by  the  respondents 
in  their  memorandum. 

We  can  take  another  view  of  the  question.  Costs  constitute  a 
part  of  the  judgment  in  an  action^  and  can  be  reviewed  by  an  ap- 
peal firom  the  judgment.  JRader  v«  NoUmgham,  antej  157 ;  Lasky 
V,  DamSy  38  Cal.  677.  An  appeal  from  a  final  judgment  must 
be  taken  within  one  year  after  its  rendition.  Civ.  Pr.  Act,  §  369. 
The  aggrieved  party  is  deprived  of  his  rigM  of  appeal  if  the 
blank  left  in  the  judgment  is  filled  three  years  after  it  ha&been 
rendered.  The  reasonable  time  within  which  the  officer  must 
insert  the  amount  of  the  costs  in  the  blank  must  be  less  than  one 
year,  in  order  that  an  appeal  can  be  taken  if  necessary  or  desira- 
ble. 

The  clerk  erred  in  inserting  in  the  blank  referred  to  the  smn 
of  $208.65,  and  issuing  an  execution  for  the  same,  whpn  the 
respondents  claimed  in  their  memorandum  of  costs  $115.60.  This 
conduct  is  not  explained  in  the  transcript,  although  it  appears  that 
the  respondents  did  not  include  in  their  jnemorandum  the  fees  of 
the  clei'k  and  sheriff,  and  did  not  regard  them  as  an  essential  part 
of  this  paper.  The  fees  of  these  officers  are  costs  and  disburse- 
ments, and  should  have  been  embraced  in  the  memorandum  of 
the  respondents  at  the  time  it  was  filed. 

At  conmion  law  neither  the  plaintiff  nor  the  defendant  could 
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reeover  costs  eo  nomine.  Bouv.  L.  D.,  title  Costs.  The  responcL- 
eats  cannot  obtain  their  costs  and  disbunements  after  their 
faflore  to  pursue  strictly  the  mode  pointed  out  by  t^e  statute. 
Okapin  V.  BrodeTj  evpra.  The  action  of  the  clerk  in  inserting,, 
in  the  blank  left  in  the  judgment,  about  three  years  after  its  rendi* 
tion,  $208.65,  or  any  other  sum,  is  void.  The  order  of  the  court 
oivermling  the  motion  of  the  appellant  to  quash  the  execution 
issued  upon  this  judgment  is  reyersed. 

JudgmmU  revereed. 


Obibiorton,  appellant,  v.  Blaox,  reqK>nd6at. 

Mxumk  YOUCBSRS — natneff&HtMe — tMuUry  prohSbition — how tnmitf&rr^i 
-^fwt  forfeited,  GlaimB  against  the  United  Stateii,  sach  as  the  ao-ealled 
Montana  Militia  voiichen,  are  not  negotiable  paper,  that  can  be  transfer- 
red by  mere  delivery.  The  atatntea  of  the  United  States  (see  Bev.  Sts.  of 
the  U.  S.,  p.  688,  g  8477)  expressly  prohibit  it,  and  no  costom  to  the  con 
trary  is  entitled  to  be  heard  in  evidence.  Parties  receiving  such  vonchen 
from  a  person  not  legally  entitled  to  ihem,  or  aathoriaed  to  dispose  of  the^ 
same  for  the  lawful  owner,  and  without  the  formaliUes  that  the  law 
requires,  can  acquire  no  title  thereto,  but  are  rightly  chargeable  with  a 
knowledge  of  the  statute,  and  the.  lawful  owner  does  not  lose  his  right 
thereto  by  neglect  to  enjoin  the  transfer  of  the  same. 


Appeal  from  First  District^  Madison  OawUy. 
W.  F.  Sahdebs  and  J.  G.  SpBAiTy  for  appellants. 
JoHNGrroN  &  Tools  and  S.  Word,  for  respondrat. 

Wadk,  0.  J.  In  this  case  the  court  below  found  certain  fiicts 
and  rendered  judgment  for  the  defendant  thereon.  There  were 
no  specific  exceptions  to  the  findings,  and  no  motion  for  a  new 
trial.  We  cannot,  therefore,  look  into  the  evidence  to  determine 
whether  the  fisusts  foimd  are  supported  by  it,  but  must  take  such 
findings  as  correct  and  asceirtain  if  the  judgment  rendered  thereon 
was  justified.    The  findings  are  as  follows : 
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"  1.  That  the  vouchers  described  in  pkntiffa  complaint  were 
issned  by  one  Hamilton  Cnmmings,  purporting  to  be  a  quarter- 
master-general of  Montana  militia,  but  I  do  not  find  from  the 
proof  that  any  such  office  or  officer  was  authorized  by  law,  and 
therefore  find  that  said  vouchers  were  issued  without  authority  of 
law,  and  that  tliey  had  no  value  whatever  in  law.** 

"  2.  That  said  vouchers  were,  however,  issued  to  and  in  fevor 
of  defendant,  for  forage  furnished  by  him  and  his  partner  for  said 
Montana  militia. 

*^  3.  That  after  the  same  were  so  issued  the  defendant  signed  a 
blank  receipt,  at  the  bottom  of  each  of  said  vouchers,  when  the 
same  was  retained  by  said  Oummings  for  the  purpose  of  procur- 
ing the  signature  of  approval  of  the  governor  of  the  Territory 
thereto. 

"4.  That  said  Cummings  thereafter  refused  to  deliver  said 
vouchers  to  the  defendant,  but  fraudulently  retained  the  same. 

^  5.  That  the  plaintiffs,  without  any  knowledge  of  the  fraudu- 
lent manner  by  which  said  Onmmings  held  said  vouchers,  obtained 
the  same  from  said  Cummings  as  collateral  security  tor  a  bond, fide 
debt,  yet  unpaid,  and  largely  in  excess  of  the  amount  due,  and 
finally  paid  upon  said  vouchers. 

"  6.  That  all  such  vouchers  issued  by  said  Cummings,  as  such 
quartermaster-general,  passed  in  trade,  barter  and  sale  in  the  Ter- 
ritory of  Montana,  upon  delivery,  and  at  the  rate  of  from  five  to 
ten  cents  per  doUar  upon  their  face. 

"7.  That  the  vouchers,  so  obtained  by  the  plaintiffs  from  said 
Cummings,  remained  in  the  hands  of  the  plaintiffs,  unknown  to 
the  defendant  for  several  years,  and  until  one  General  Hardie  had 
been  appointed  by  the  general  government  at  Washington  to  re- 
pair to  the  Territory  of  Montana  to  examine  into  the  cause  of  issu- 
ing such  warrants  or  vouchers,  and  to  make  report  thereof,  at 
which  time  one  of  the  plaintiffs,  P.  A.  Largey,  exhibited  the 
voucners  in  controversy  herein  to  the  defendant,  and  requested 
him  to  make  proof  of  the  same  before  said  General  Hardie. 

"  8.  That  said  defendant  then  received  said  vouchers  from  said 
Largey,  and  then  gave  his  receipt  therefor,  for  the  collection  of 
the  same,  and  then  made  proof  of  the  same  before  said  Uardie.'* 

^^  9.  That  some  time  thereafter,  when  the  general  government, 
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acting  upon  the  report  of  said  Hardie,  was  about  taking  steps  for 
the  adjustment  of  such  vouchers  and  claims,  the  plaintiff  Largev 
demanded  of,  and  then  received  back  from  said  defendant,  the 
said  vouchers  in  controversy,  and  some  time  thereafter  caused  the 
same  to  be  presented  to  the  designated  department  at  Washing- 
ton for  final  adjustment  and  payment,  pursuant  to  aa  act  of  con- 
gress relative  thereto. 

''  10.  That  said  defendant,  both  before  said  Gheneral  Hardie,  at 
Helena,  Montana,  and  before  said  designated  authority  or  depart- 
ment at  Washington,  protested  against  payment  upon  or  on  ac- 
count of  said  vouchers  being  paid  to  plaintiff,  or  to  any  person 
other  than  himself. 

^'  11.  That  both  the  said  defendant  and  said  Laigey  presented 
proofs  of  their  respective  claims  to  and  on  account  of  said  vouch- 
ers, to  and  before  said  department  at  Washington,  when  upon  a 
hearing  thereof  the  same  was  decided  in  &vor  of  the  defendant 
and  for  the  sum  of  $6,891.70  in  full  of  said  vouchers,  and  which  was 
then  paid  to  defendant,  who  then  departed  from  the  dtj  of  Wash- 
ington to  the  State  of  Missouri. 

'^  12.  And  I  do  not  find  from  the  proofs  that  any  false  or  fraudu- 
lent representations  were  made  by  either  of  the  parties  relative  to 
the  vouchers  in  controversy." 

Upon  these  facts  the  defendant  had  judgment. 

The  appellants  assert  that  these  vouchers  were  transferable  by 
delivery,  and  then  invoke  the  principle  that  where  one  of  two  in- 
nocent parties  must  suffer  by  the  wrongful  or  fraudulent  act  of  a 
third,  the  one  who  enables  the  third  to  commit  the  act  must  bear 
the  loss.  Therefore,  that  Black,  who  permitted  tlie  vouchers  to 
remain  in  the  possession  of  Cummings  for  several  years,  without 
taking  any  ac^tion  to  restrain  his  assignment  or  transfer  of  them, 
thereby  furnished  the  means  and  placed  it  in  the  power  of  Cum- 
mings to  defraud  plaintiffs,  henee  Black  must  suffer  instead  of 
plainti£&. 

This  principle  is  applicable  to  certain  well-defined  cases.  A 
ehoee  in  aHion  is  not  transferable  by  delivery,  but  if  the  owner 
places  it  in  tlie  hands  of  anotiiei',  together  with  such  evidences  of 
ownership  as  to  the  common  undoi-standing  of  the  world  usually  ao* 
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<3ompanieB  the  aathoritj  of  disposal,  then  a  sale  would  bind  the 
Dwner  and  protect  an  innocent  purchaser. 

The  anthorities  are  cited  and  well  considered  in  the  case  of 
Brewster  v.  8ime^  42  Cal.  147,  where  it  is  held : 

"  Iji  this  State  stock  is  personal  property,  and  the  general  rule 
is,  that  if  the  owner  of  such  property  places  it  in  the  possession 
of  another,  and  confers  upon  him  the  usual  indicia  of  ownership 
or  right  of  disposal,  he  is  bound  by  any  disposition  made  of  it  to- 
one  who  acquires  it,  without  notice,  for  a  valuable  consideration,. 
on  the  faith  of  aach  indiouty  (citing)  SdUus  v.  Eoerett^  20  Wend. 
278-280 ;  Com.  Bank,  etc.^  v.  Kortrighty  22  id.  361;  Western  Tran. 
Co.  V.  JUarshallj  37  Barb.  509,  515 ;  Crocker  v.  Crockery  31  N. 
Y.  507 ;  Faiman  v.  Lohacliy  1  Duer,  354;  2  Kent's  Com.  621  ; 
Story's  Agency,  §§  83, 94, 228 ;  Bridmbecker  v.  ZoweU,  32  Barb.. 
17 ;  ""  Johnson  v.  Jones^  4  id.  373 ;  Bank  of  Metropolis  v.  Ney^ 
Eng.  Ba/nky  11  How.  240.  The  mere  delivery  of  the  possession 
of  personal  property  does  not,  standing  alone,  constitute  such  an 
indieinim  oi  ownership  as  will  bind  the  owner.  *  *  *  There 
'  must  be  something  more  than  the  mere  delivery  of  the  possession 
to  constitute  such  indicia  of  ownership  as  will  bind  the  owner." 

Applying  these  principles  to  the  case  in  hand,  what  do  we  find  \ 
These  vouchers  were  issued  to  Black,  in  payment  of  certain 
property  furnished  by  him  to  the  government,  all  of  which  ap- 
peared on  the  face  of  the  vouchers,  and  attached  thereto  was  his 
receipt  in  blank  for  the  amount  he  should  receive.  There  was 
nothing  upon  the  voucher  itself,  or  in  any  circumstances  con- 
nected therewith,  or  its  possession  by  Cummings,  to  indicate,, 
either  directly  or  remotely,  that  Black  had  parted  with  his  title. 
He,  Cummings,  received  the  property  for  a  special  purpose,  and 
fraudulently  retained  the  possession,  and  when  he  sold  the  same 
to  appellants,  there  was  no  evidence  whatever,  except  the  bare 
fact  of  possession,  to  indicate  to  them  that  he  was  the  owner, 
^while  the  vouchers  themselves  conclusively  notified  them  that 
Black  was  the  owner. 

We  have  seen  that  the  bare  fact  of  possession  is  not  sufficient 
to  bind  the  owner,  but  the  appellants,  to  avoid  the  force  of  thit 
principle,  proved  on  the  trial,  and  the  court  found  as  a  fact,  that 
these  vouchers  issued  by  Cummings,  as  such  quartennaster,  passed 
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in  trade,  i>arter  and  sale,  in  the  Territoiy  of  Montana,  apoQ 
delivery,  and,  therefore,  that  the  rule  is  not  applicable  to  this 
species  of  property.  The  fact  that  these  vouchers,  in  this  Terri- 
tory, were  negotiated  by  delivery  does  not  make  them  n^;otiahle 
paper.  If  they  were  so  negotiated,  it  was  in  violation  of  the 
settled  principles  of  the  common  law,  and  of  an  express  statute, 
and  those  receiving  them  by  mere  delivery  did  so  at  th^ir  peril. 
These  claims  are  against  the  United  States,  and  the  statute  upon 
the  subject  of  the  transfer  of  such  claims  is  as  follows : 

'^  All  transfers  and  assignments  made  of  any  daim  upon  the 
United  States,  or  of  any  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever  may  be  the  con- 
sideration therefor,  and  all  powers  of  attorney,  orders,  or  other 
authorities  for  receiving  payments  of  any  such  daim,  or  of  any 
part  or  share  thereof,  shall  be  absolutely  null  and  void,  unless 
they  are  freely  made  and  executed  in  the  presence  of  at  least 
two  attesting  witnesses,  after  the  allowance  of  such  claim,  the 
ascertainment  of  the  amount  due,  and  the  issuing  of  a  warrant  for 
the  payment  thereof.  Such  transfers  and  assignments,  and  powers 
of  attorney,  must  recite  the  warrant  for  payment,  and  must  be 
acknowledged  by  the  pei'son  making  them,  before  an  officer  hav- 
ing authority  to  take  acknowledgments  of  deeds,  and  shall  be 
certified  by  the  officer,  and  it  must  appear  by  the  certificate  that 
the  officer,  at  the  time  of  the  acknowledgment,  read  and  fully 
explained  the  transfer,  assignment,  or  warrant  of  attorney,  to  the 
person  acknowledging  the  same."     Rev.  Sts.  of  the  U.  S.,  §  3477. 

In  the  face  of  this  statute,  the  fact  that  these  militia  vouchers, 
in  this  Territory,  were  assignable  by  delivery,  before  they  had 
even  been  presented  to  the  government  and  allowed,  is  not 
worthy  of  any  consideration.  The  provisions  of  positive  law  can- 
not be  so  easily  disregarded,  and  the  attempt  to  make  the  viola^ 
tion  of  such  law  the  foundation  of  a  right  is  futile. 

Black  had  the  right  to  rely  upon  the  provisions  of  this  statute, 
and  to  know  therefrom  that  his  mere  deliveiy  of  the  vouchers  to 
Cummiugs  carried  with  it  no  right,  and  the  appellants,  when  they 
purchased  the  same  from  him,  were  chargeable  with  a  knowledge 
of  the  law,  and  ought  to  have  known  that  his  transfer  and  delivery 
of  possession  conferred  no  title ;  first,  because  the  assignment  from 
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Blaok  to  Ouinmings  was  void,  and  second,  because  his  transfer  to 
them  was  also  void. 

Black,  therefore,  was  not  chargeable  with  neglect,  even  if  fail- 
ing to  enjoin  the  transfer  of  the  vouchers  by  Cummings.  Com- 
mings  had  no  title,  and  conveyed  none  to  appellants. 

Judgment  affirmed,  with  costs. 

JvdgmMb  affbrmM. 

Blake,  J.,  did  not  participate  in  this  case,  having  been  of 
counsel. 


Plaistsd,  appellant,  v.  Nowlak,  respondent. 

OAUAmBMSD.  The  ease  of  BarkUy  ▼.  Logan^  an^,  296,  holding  liiat  an 
appeal  cannot  be  taken  from  a  part  of  a  jud^^ent,  affirmed. 

SUFREMB  COURT  —  appellate  jurisdiction.  The  CivH  Practice  Act  has  super* 
seded  the  rules  of  the  high  court  of  chancery  in  England,  and  does  not 
allow  an  appeal  from  "  every  actual  determination"  of  the  eonrt  below. 

8tat  orEXBCUnoN — Judgment,  No  part  of  the  judgment  oan  be  execnted« 
if  the  proper  undertaking  to  stay  the  execution  has  been  given. 

Cboss-afpbals  —  tranecript.  Every  party  to  an  action  can  appeal  from  the 
judgment,  and  must  prepare  his  transcript  for  this  court. 

Appeal  from  Second  Distriaty  Deer  Lodge  Caumty. 
Thb  judgment  was  entered  by  Knowlks,  J. 

Chumasero  &  Chadwiok,  for  appellant. 

An  appeal  will  lie  from  a  portion  of  a  judgment  or  decree  when 
the  same  is  partly  against  and  partly  in  favor  of  the  appellant. 
A  party  is  not  compelled  to  bring  up  the  part  of  the  decree  that 
is  in  his  favor. 

The  decision  of  BcurJdey  v.  Logarty  ante,  296,  is  the  only  one  to 
the  contrary.  The  statute  of  New  York  is  the  same  as  our  own, 
and  the  decisions  and  works  of  practice  hold  that  an  appeal  can 
be  taken  from  a  part  of  a  judgment.  Van  Santvoord's  Eq.  Pr. 
652-8,  and  cases  dted ;  Miller's  PI.  &  Pr.  706 ;  1  Barb.  Ch.  Pr, 
882,  383 ;  1  Monell's  Pr.  737 ;  2  id.  15 ;  Ouyler  v.  Morelandj  6 
Paige,  275 ;  Hone  v.  Va/n  Schaiclc,  7  id.  221. 
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Statnto0  giving  the  right  of  appeal  are  oonBtrued  liberally 
toward  the  appellant,  so  that  decisions  may  be  reviewed  and  errm 
correoted. 

Olaobtt  &  DixoM,  for  respondent. 

Blaks,  J.  This  case  is  before  us  npon  the  objections  of  tlie 
respondent,  Nowlan,  to  the  right  of  the  appellant  to  be  lieard  on 
the  errors  assigned  in  the  transcript.  It  is  claimed  by  the  respoad- 
ents,  and  admitted  by  the  appellant,  that  this  is  an  appeal  from  a 
certain  part  of  a  decree,  and  the  respondent  relies  npon  the  aa- 
thorit J  of  Ba/rMey  v.  Logan^  ante,  296,  to  sustain  his  position.  The 
counsel  for  the  appellants  in  that  action  have  been  allowed  to  sub- 
mit an  argument  on  their  motion  for  a  rehearing,  which  involves 
an  examination  of  the  same  question.  It  will  not  be  uecessaiy  to 
eonnder  the  other  grounds  referred  to  by  the  respondents,  if  wc 
affirm  BarkUy  v.  Logcm, 

The  appellate  jurisdiction  of  this  court  is  regulated  by  the  laws 
of  the  Territory,  which  must  be  consistent  with  the  constitution 
of  the  United  States  and  the  Organic  Act  Parties  who  complain 
of  errors  committed  by  inferior  tribunals  must  oomply  strictly 
with  the  provisions  of  the  Civil  Practice  Act,  which  prescribe  the 
manner  of  taking  appeals  to  this  court.  Courts  do  not  assume 
jurisdiction,  and  a  judgment  that  has  been  rendered  by  a  court 
which  has  exceeded  its  jurisdiction,  is  void.  Greigkton  v.  Ilersh- 
fieldy  1  Mon.  649.  The  only  subject  which  we  can  consider  in 
determining  this  jurisdictional  question  is,  the  mode  of  taking 
appeals  to  this  ccnrt  under  the  statute. 

We  intend  to  avoid  as  much  as  possible  the  repetition  of  the 
reasons  by  which  the  court  arrived  at  its  conclusions  in  BarkUy 
V.  Loga/n.  The  appellant  has  called  our  attention  to  the  decisions 
of  the  courts  of  New  York,  which  appear  to  be  in  conflict  witli 
the  views  of  this  court  To  ascertain  the  weight  to  which  they 
are  entitled,  we  must  examine  the  laws  of  that  State,  which  limit 
the  jurisdiction  of  its  courts.  It  has  always  been  the  practice  of 
their  courts  to  allow  an  appeal  from  a  portion  of  a  decree,. 
,  egpedally  in  equity  cases.  1  Van  Santvoord's  Eq.  Pr.  653.  They 
followed  the  rules  of  the  high  court  of  chancery  in  England,  which 
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holds  that  a  part j  who  appeals  from  any  part  of  a  judgment 
admits  the  remainder  to  be  correct.  2  Danl.  Oh.  PI.  1547.  The 
eleventh  section  of  the  Oode  provides  that  the  coart  of  appeals 
shall  review  "every  actual  determination",  made  by  certain 
courts.  "  The  supreme  court  has  all  the  powers  of  the  supreme 
court  and  the  former  court  of  chancery."  Voorhies'  Code,  §  17, 
n.  a,  and  cases  there  cited.  The  legislature  of  New  York  declared 
the  jurisdiction  and  power  of  the  court  of  chancery  to  be  co-ex- 
tensive with  that  of  the  high  court  of  chancery  it»  England,  with 
certain  limitations.  1  Van  Santvoord's  Eq.  Pr.  4.  A.11  the  decis- 
ions of  the  courts  of  this  State,  which  have  been  cited  by  the 
appellant,  are  based  upon  the  statutes  and  equity  practice,  and  are 
not  applicable  to  this  case.  Our  Civil  Practice  Act  does  not 
authorize  appeals  fix>m  "  every  actual  determination  "  of  the  court 
below,  and  the  rules  of  the  high  court  of  chancery  in  England 
cannot  be  regarded  in  this  Territory,  in  which  there  is  one  form 
of  civil  action  in  law  and  equity.  They  have  been  superseded 
by  our  Practice  Act.     Cordier  v.  SchloBs^  12  Cal.  147. 

The  appellant  cites,  also.  Miller  on  Pleading,  706.  This  author 
has  stated  substantially  sections  3177  and  3178  of  the  Code  of 
Iowa.  The  notice  of  appeal  must  define  the  part  of  the  proceed- 
ings appealed  from.  It  is  stated  that  an  appeal  from  a  part  of  a 
judgment  will  not  disturb  or  delay  the  rights  of  any  party  to  the 
judgment  or  part  of  the  judgment  not  appealed  from,  but  tiie  t^me 
will  proceed  as  if  no  such  appeal  had  been  taken.  There  are 
other  sections  which  contain  the  same  clauses  relating  to  appeals 
from  part  of  a  judgment,  and  the  intention  of  the  law  makers,  is 
clear  and  certain.  But  the  language  of  our  Civil  Practice  Act  it 
diflFerent,  and  does  not  admit  of  this  interpretation.  The  time 
within  which  appeals  can  be  taken,  the  character  of  the  notice 
and  appeals  which  are  allowable,  have  been  carefully  defined. 
Oiv.  Pr.  Act,  §§  869,  370,  380.  The  effect  of  these  sections  has 
been  discussed  fully  in  the  opinion  in  Ba/rldey  v.  Logan^  and  we 
deem  it  sufficient  to  refer  to  the  views  expressed  therein  as  sound. 

There  are  other  sections  which  may  be  considered  in  this  con- 
nection.   On  an  appeal  from  a  final  judgment,  the  appellant  must 
famish  the  court  with  a  transcript  of  the  notice  and  undertaking 
<m  appeal,  the  judgment  and  other  papers ;  and  on  other  appeals 
Vol.  II.— 46. 
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the  appellant  most  famifih  this  court  with  copies  of  the  notice  and 
imdertaking  on  appeal,  the  judgment  and  otiier  papers.  Civ.  Pr. 
Act,  §  379.  The  appeal  may  be  dismissed  if  the  appellant  &ils 
to  furnish  these  papers.  It  will  not  be  contended  that  tlie  appel- 
lant complies  with  these  provisions  by  furnishing  this  court 
with  a  transcript  or  copy  of  a  part  of  a  notice  or  undertaking  on 
appeaL  And  yet  the  same  reasons  which  can  be  urged  in  favor 
of  such  a  proposition  are  applicable  to  the  party  who  maintains 
that  he  can  bring  before  us  for  review  a  part  of  the  judgment  of 
the  court  below. 

This  construction  is  sustained  by  the  comparison  of  the  sections 
which  regulate  undertakings  on  appeal.  They  provide  that  the 
execution  of  the  judgment  appealed  from  shall  not  be  stayed, 
unless  certain  undertakings  have  been  givem  Civ.  Pr.  Act,  §§  381 
to  386  inclusive.  The  phrase,  "  the  judgment  or  order  appealed 
from,"  is  used  frequently,  but  there  is  no  language  similar  to  that 
whieh  is  found  in  the  Iowa  Code,  and  states  that  an  undertaking 
can  be  given  to  stay  the  execution  of  a  part  of  a  judgment 
Under  our  statute  the  judgment,  and  every  part  thereof,  cannot 
be  enforced  after  the  proper  undertaking  on  appeal  has  been  filed* 
All  proceedings  in  the  court  below  are  suspended  after  an  appeal 
has  been  properly  taken  to  this  court  Thornton  v.  Mdkoney^  ^ 
Cal.  588;  People  v.  FriOne,  26  id.  135.  If  the  legislative 
assembly  contemplated  that  an  appeal  could  be  taken  from  a  part 
of  a  judgment,  the  statutes  would  have  been  enacted  allowing 
the  giving  of  an  undertaking  to  stay  the  execution  of  a  part  of 
a  judgment,  and  then  the  part  which  was  not  appealed  from 
30uld  be  enforced.  The  absence  of  these  provisions  can  be 
accounted  for  in  only  one  way.  It  is  the  intention  of  the  legis- 
lators that  appeals  shall  be  taken  from  the  whole  judgment,  and 
not  a  part  thereof. 

The  appellant  insists  that  there  can  be  no  cross-appeals  if  this 
eonstruction  of  the  Practice  Act  is  adhered  to.  In  California 
the  supreme  court  holds,  under  the  same  statute,  that  each  party 
who  appeals  must  present  his  own  record,  which  must  be  pre- 
pared according  to  the  requirements  of  the  Civil  Practice  Act* 
All  the  parties  to  the  action  can  appeal  from  the  judgment  of 
the  court  below ;  but  every  respondent  can  only  be  required  to 
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respond  to  the  record  which  the  appellant  has  served  upon  him. 
Gates  V.  Walker,  85  CaL  289. 

Connsel  remarked  during  the  argument  diat  there  is  no  case  in 
the  California  Reports  which  discusses  this  question.  Assuming 
that  this  statement  is  correct,  the  omission  can  be  explained  satis- 
factorily. In  all  the  causes  in  which  the  notice  of  appeal  lias 
been  published  the  same  form  has  been  adopted  substantially,  and 
the  aggrieved  party  appeals  from  the  judgment  made  and  entered 
in  the  court  below,  and  the  whole  thereof.  2  Bancroft's  Forms^ 
552. 

In  the  cases  which  have  been  heard  in  the  supreme  court  of  the 
United  States,  we  have  not  discovered  one  in  which  an  appeal  has 
been  taken  from  a  part  of  the  judgment.  The  language  of  the 
Judiciary  Act  is  the  same  in  effect  as  that  of  our  Organic  Act 
and  Practice  Act,  respecting  appeals  from  final  decisions  or  judg* 
ments. 

The  motion  for  a  rehearing  in  Ba/rldey  v.  Logan,  is  denied,  and 

the  appeal  in  this  case  is  dismissed. 

Appeal  dismieeed. 


Oampbbll,  appellant,  v.  Bankik,  respondent 

BviDMHCB — hett  proof  of  looation  and  poneition  of  mining  elaim.  C.  brought 
this  action  to  recover  damages  for  a  trespass  upon  a  mining  claim  in  a 
certain  gulch.  Before  the  trial  C.  moved  for  a  continaance,  and  offered 
an  affidavit  in  support  of  his  motion,  showing  that  the  written  laws  of  the 
gulch  had  been  destroyed ;  that  the  laws  regulated  the  location  and  hold- 
ing of  the  claim  in  controversy,  and  defined  its  boundaries ;  and  that  the 
predecessors  in  interest  of  C.  owned  and  possessed  the  claim  under  these 
laws,  which  were  then  in  force.  At  the  trial,  G.  offered  oral  testimony  to 
prove  that  he  owned  and  possessed  the  claim ;  that  R.  trespassed  thereon^ 
and  admitted  that  there  was  such  a  claim,  and  that  he  knew  where  the 
claim  was,  and  was  upon  it  on  a  certain  day.  C.  also  offered  some  judg- 
ments and  deeds.  The  testimony  was  excluded  by  the  court.  Held,  that 
the  court  can  direct  the  order  of  proof  and  require  the  best  evidence  to  be 
produced  before  any  other  testimony  is  submitted*  Held,  also,  that  the 
affidavit  for  the  continuance  disclosed  the  best  evidence  that  could  be  pro. 
duoed  at  the  trial  by  C,  and  that  the  court  properly  rejected  the  testimony 
of  C.  at  the  time  it  was  offered. 
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ESTOFPBL  BY   JTTDOHENT   WHBK  MANY  ISSUES   OF   FACT   ABB  SUBICITTED  TO 

JUBT.  At  the  trial,  C.  offered  in  evidence  the  judgment  entered  in  bis 
favor  in  an  action  commenced  by  R.  against  C.  to  recover  the  possendioa 
of  a  mining  claim  in  Confederate  gulch  and  $250  damages.  C.  main- 
tained that  the  name  property  was  involved  in  both  cases,  and  that  K.  wils 
estopped  from  denying  that  C.  owned  it.  It  appears  from  the  pleadings 
that  R.  was  required  to  prove  that  he  was  the  owner  of  the  claim,  or  en- 
titled to  Its  possession,  and  that  C.  wrongfully  entered  thereon  and  took 
and  withheld  its  possession  from  R.  The  court  excluded  the  evidence* 
Held,  that  a  judgment  which  has  been  rendered  in  an  action  that  has  been 
tried  upon  its  merits  is  a  bar  to  another  suit  between  the  same  parties,  or 
their  privies  for  the  same  cause.  Mdd,  also,  that  the  judgment  offered 
by  C.  may  1;  ave  been  based  upon  one  of  a  number  of  questions  of  fact. 
and  is  not  conclosive  apon  any  of  them  in  this  action,  when  there  are  no 
means  of  determining  upon  which  the  verdict  has  been  found*  .    . 

Ajjfpeal/rom  Third  Disirictj  Meagker  OowKby. 
The  case  was  tried  before  Wadb,  J. 

W.  E.  CdLLBN  and  Shobeb  &  Lowbt,  for  appellant. 

The  judgment  roll  in  Rankin  v.  CampbeU  et  al.  is  conclusive 
of  the  issues  in  this  action  and  should  have  been  admitted  in  evi- 
dence. Starkie'sEv.  (8th  ed.)  323 ;  Smith's  L.  0.  424 ;  Freeman 
on  Judgt.,  §§  252, 302,  249. 

In  that  case  the  issue  made  by  the  pleadings  relates  to  the  title 
and  right  of  possession  of  the  premises  in  controversy.  A  ver- 
dict for  the  same  cause  of  action  between  the  same  parties  is  cou* 
dusive.  The  cause  of  action  is  the  same  when  the  same  evidence 
will  support  both  actions.  Freeman  on  Judgt.,  ch.  12,  and  eases 
cited;  Wood  v.  Jackson^  8  Wend.  9;  Starkie's  Ev.  334.  The 
judgment  in  Rankin  v.  CamjpbeUet  al.  was  proper  testimony  un- 
der the  general  issue,  if  it  was  not  a  perfect  estoppel. 

A  party  may  introduce  his  proof  in  his  own  order.  Paliner  v. 
MoGaferty,  16  Gal.  884. 

It  was  proper  to  introduce  in  evidence  a  deed  under  which  ap 
pellants  had  actual  possession  of  the  ground  in  dispute.  2  GreenL 
Ev.,  §§  298,  299. 

Appellants  need  not  show  that  their  posseesioa  was  according  to 
local  laws.  Like  tthe  vendee  under  a  deed,  appellants  should  have 
been  allowed  to  make  d^  prima  facie  case  upon  possession.     This 
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18  enough  until  it  iB  Bbown  that  the  possession  is  wrongful.  Penn» 
M.  Co.  V.  Owemt,  15  Cal.  136 ;  I/ngli%h  v.  John^oriy  17  id.  119. 
The  possession  of  appellants  must  be  presumed  to  be  rightful  and 
is  sufficient  to  maintain  this  action. 

The  court  errod  in  excluding  evidence  of  the  possession  of  the 
premises  by  appellants  and  the  laws  of  German  district,  and  the 
judgment  roll  in  GampbeU  v.  Ford,  Damages  to  the  property  in 
oontroversy  were  recovered  by  the  predecessors  of  appellants  in 
that  action  in  which  respondent  was  the  real  party  in  interest. 

The  admissions  of  respondent  that  there  was  such  a  cladm  as 
that  described  in  appellants'  complaint,  and  that  appellants  were 
the  owners  of  it,  were  clearly  competent.  1  Greenl.  £v.  51 ;  1 
Starkie's  Ev.  90 ;  1  Phillips'  Ev.  89. 

Chumasebo  &  Chadwioe  and  Toolb  &  Toolb,  for  respondent 

Appellants  should  have  described  the  ground  in  controversy  by 
metes  and  bounds.  He^  v.  Winder^  30  Cal.  349 ;  Civ.  Pr.  Act, 
§  66 ;  Cod.  Sts.  389,  §  1. 

The  description  in  the  complaint  is  insufficient  and  the  evidence 
offered  was  incompetent  under  the  issues.  English  v.  Johnson, 
17  Cal.  119  ;  Cot^yeH  v.  Cam,  16  id.  573 ;  Atimood  v.  Fricot,  17 
id.  37 ;  Tale  Min.  Laws,  61. 

The  appellants'  affidavit  for  a  continuance  showed  that  the 
ground  was  within  an  organized  mining  district  and  held  imder 
miners^  rules.  Bespondent  could  introduce  no  proof  until  they 
showed  that  there  was  a  tract  known  as  '^  claim  J^o.  2,  Green  Horn 
gulch."  Tale's  Min.  Laws,  61-6 ;  lAne  Y,  Co.  v.  Oregon  Co.^ 
7  Cal.  40 ;  Table  M.  T.  Co.  v.  Sircmahan,  20  id.  198 ;  King  v. 
Edwards,  1  Mon.  235.  No  testimony  could  be  admitted  imtil 
this  was  proved. 

The  deed  was  properly  excluded.  Hicks  v.  Coleman,  25  CaL 
134 ;  Hess  v.  Winden*,  30  id.  358. 

The  judgment  roll  in  Rankin  v.  Campbell  et  al.  was  not  res 
adjudicata  of  any  of  the  rights  in  this  case,  and  was  therefore 
excluded.  Kennedy  v.  Soovil,  14  Conn.  70,  and  authorities  above 
cited. 

The  receipt  of  evidence  out  of  its  proper  order  is  within  th^ 
discretion  of  the  court    Its  reception  or  rejection  is  not  error  un- 
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less  there  is  an  abiise  of  this  diacretioiu    Lick  v.  Diaz^  37  CaL 
437 ;  Oroseti  v.  Whela^iy  44  Cal.  200. 

Ar  to  estoppel  by  record  generally,  see  Freeman  on  Judgt,  §§ 
260-264 ;  Zentz  v.  Victor^  17  Cal.  274 ;  Flandreau  v,  Down&y.  23 
id.  354 ;  Irmrie  v.  Adler,  44  id.  660. 

Blaks,  J.  The  appellants  bring  this  aetion  to  recover  damages 
for  an  alleged  trespass  upon  placer  mining  property.  They  allege 
in  their  complaint  that  they  are  the  owners  and  possessors  of 
^^  what  is  known  and  designated  as  claim  number  two  below  dis- 
covery in  Green  Horn  gulch,  Meagher  county,  Montana  Territory." 
They  describe  the  premises  as  follows :  ^^  Oommencing  at  the  in- 
tersection of  the  rim  rocks  of  Green  Horn  gulch  with  Confeder- 
ate gulch,  and  extending  up  said  Green  Horn  gulch  to  the  lower 
line  of  what  is  known  as  claim  number  one  below  discovery  in 
Green  Horn  gulch,  a  distance  of  about  two  hundred  feet,  and  em- 
bracing said  distance  the  entire  channel  of  said  Green  Horn  gulch 
from  rim  rock  to  rim  rock  of  said  gulch."  It  is  alleged  that  the 
respondent  committed  the  trespass  upon  a  portion  of  this  prop' 
erty. 

The  answer  denies  specifically  the  averments  of  the  complaint, 
the  existence  of  the  claim  therein  described  and  that  the  same  had 
any  description  or  boundary.  Before  the  action  was  tried,  the 
appellants  made  a  motion  for  the  postponement  of  the  trial  and 
offered  in  its  support  the  affidavit  of  one  of  the  appellants.  It 
jBets  forth  that  the  appellants  can  prove  by  a  certain  witness  that 
the  original  written  records  and  laws  of  said  Green  Horn  gulch 
had  been  destroyed ;  that  the  size  and  manner  of  locating  and 
holding  the  claims  in  said  gulch  wero  established  and  controlled 
by  said  records  and  laws ;  that  the  recoids  "  showed  the  size,  lines, 
boundaries  and  location  of  claim  numbered  two  below  discovery 
in  said  gulch,"  and  that  the  records  ^  further  showed  that  the 
predecessors  in  interest  of  these  plainti&  took  up,  possessed, 
held,  owned  and  occupied  said  claim  in  aiccordanoe  with  the  local 
.  *ules  and  regulations  of  miners  then  in  force  in  said  gulch." 

The  evidence  offered  by  the  appellants  w»&  exdnded  at  the  trial 

_.^    the  exceptions  to  this  ruling  of  the  court  am  before  us  for  re' 

•^^^      The  oral  evidence  tended  to  prove  thiait  oo  a  certain  daf 
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one  of  the  appeUants  was  on  ^^  daim  No.  2  in  Green  Horn  gulch 
below  diflcoveiy ;"  that  he  knew  where  the  claim  was  situated  and 
had  been  in  the  possession  of  it  several  years  ;  that  he  had  had  a 
conversation  with  the  respondent,  who  had  admitted  that  there  was 
Buch  a  daim ;  that  the  appellants  were  the  owners  of  the  claim 
<and  the  respondent  had  trespassed  on  the  same ;  that  there  was  a 
claim  known  as  claim  number  two  below  discovery  in  Green  Horn ' 
gulch,  and  that  the  appellants  had  been  in  its  possession  under 
certain  'deeds. 

The  written  evidence  comprised  the  judgment  rolls,  in  the  cases 
of  JSankm  v.  Carnpiell  et  aZ.,  and  Campbell  et  d.  v.  Ford  et  al., 
the  laws  of  the  German  mining  district,  and  a  deed  to  some  of  the 
appellants  and  their  predecessors  in  interest.  The  action  of  Han- 
Jdn  V.  OampbM  et  al.  was  brought  to  recover  damages  for  an 
alleged  trespass  upon  the  gulch  portion  of  the  mining  daim  num- 
bered eight  in  Confederate  gulch,  which  all  the  parties  conceded 
was  located  in  the  German  mining  district.  Campbell  et  al^  the 
defendants,  averred  that  it  was  known  as  daim  numbered  two 
bdow  discovery  in  Green  Horn  gulch.  Judgment  was  entered 
for  Campbell  et  al.y  who  did  not  pray  in  their  answer  for  affirma- 
tive relief.  In  Campbell  et  al.  v.  Ford  et  al,^  the  plaintiffs  recov- 
ered damages  against  the  sureties  upon  the  injunction  undertaking 
given  in  RamJein  v.  CampbM  et  al.  Some  of  the  facts  appear  in 
the  reports  of  these  cases.  Jiankin  v.  Camipbell  et  al.y  1  Mon. 
300 ;  CampbeU  v.  Metoalf  et  al.y  id.  378.  The  deed  purported 
to  convey  to  some  of  the  appellants  property  described  as  ^^  our 
mining  claim  No.  2,  below  discovery  in  Green  Horn  gulch,  Ger- 
man district,  Meagher  county,  Montana  Territory."  The  bill 
of  exceptions  states  that  the  laws  of  the  German  district  were 
offered  as  evidence  to  show  that  the  dividing  line  between  the 
dainu  in  Confederate  gulch  and  its  tributaries  is  confined  to  the 
intersection  of  the  rim  rocks  of  the  gulches. 

The  mining  property  mentioned  in  the  complaint  is  not  de- 
scribed by  legal  subdivisions,  or  metes  and  bounds,  which  are 
required  by  the  Civil  Practice  Act,  §  66.  Under  the  issues  made 
by  the  pleadings,  the  appeUants  could  not  recover  if  they  failed 
to  prove  that  they  owned  and  possessed  a  certain  tract  of  mining 
ground  known  as  "  daim  number  two,  Green  Horn  gulch."    This 
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court  has  held  that  the  court  in  which  the  action  is  tried  can  direct 
the  order  of  proof,  and  we  do  not  think  that  the  rule  will  be 
doubted.     Griewold  v.  Boleyy  1  Hon.  558. 

It  cannot  be  denied  that  most  of  the  testunony  which  was 
rejected  at  the  trial  was  competent  and  relevant  in  similar  actions 
to  establish  the  existence  of  the  claim  in  controversy,  and  support 
the  allegations  of  the  complaint.  But  the  appellants,  in  their  affi- 
davits filed  with  the  motion  for  a  continuance,  disclosed  the  facts 
that  have  been  referred  to.  They  informed  the  court  that  tliis 
claim  was  within  an  organized  mining  district,  and  that  their  title 
and  right  of  possession  to  the  same  were  founded  upon  its  written 
rules  and  customs.  It  is  a  legal  presumption  that  these  laws  wei^ 
in  force  in  Green  Horn  gulch  and  the  district  including  the  mining 
.  claim  of  the  appellants.  King  v.  EdwardSy  1  Mon.  235.  The 
court  could  not  ignore  its  knowledge  of  these  facts,  which  must  con- 
trol its  discretion  in  the  admission  of  testimony.  The  appellants, 
by  their  voluntary  conduct,  determined  the  character  of  the  evi- 
dence which  was  demanded  upon  the  trial.  The  action  of  the  court, 
under  the  circumstances,  has  been  defined  clearly,  and  we  will 
examine  the  rules  governing  its  discretion  in  the  direction  of  the 
order  of  the  proof. 

Prof.  Greenleaf  states  these  conclusions :  The  rules  regulating 
the  introduction  of  evidence  require  that  the  best  evidence  of 
which  the  case  in  its  nature  is  susceptible  must  be  produced. 
When  it  appears  that  "  better  evidence  is  withheld,  it  is  fair  to 
presume  that  the  party  had  some  sinister  motive  for  not*  producing 
it,  and  that,  if  offered,  his  design  would  be  frustrated."  "  UntD 
it  is  shown  that  the  production  of  the  primary  evidence  is  out  of 
the  party's  power,  no  other  proof  of  the  fact  is,  in  general,  admit* 
ted."  1  Qreenl.  Ev.,  §§  82, 84.  The  application  of  these  dementaiy 
principles  is  decisive  of  this  branch  of  the  case.  The  appellants 
never  offered  to  introduce  the  written  rules  and  customs  of  Gre^ 
Horn  gulch,  or  show  that  they  had  been  lost  or  destroyed,  and  the 
evidence  that  was  excluded  could  not  be  substituted  to  prove  the 
existence  of  the  mining  claim  deteribed  as  claim  immbered  two  ii; 
this  gulch.  The  written  rules  and  customs  were  the  best  evidence 
in  this  case. 

The  court  ruled  properly  that  no  evidence  of  the  posaeesion  of 
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the  property  by  the  appellants,  or  dedarations  of  tlie  respondent 
regarding  the  same,  ooold  be  admitted  until  the  identity  of  the 
jiineral  ground  had  be^i  established  by  the  highest  testimony. 
The  deed  does  not  ccmtain  a  description  which  cai^  aid  the  jnry  in 
ascertaining  the  boundaries  of  the  claim,  and  was  incompetent. 

The  appellants  contend  that  the  judgment  roll  in  JRankm  v. 
Ca/mtpbdL  et  aL  is  conclusive  of  some  of  the  issues  in  this  action, 
and  that  the  respondent  is  estopped  from  denying  that  the  appel- 
lants are  the  owners  of  the  property.  It  is  maintained  that  the 
judgment  entered  in  favor  of  Campbell  et  a/.,  in  that  cause,  wa& 
made  in  a  case  which  was  tried  upon  its  merits,  between  the  same 
parties,  and  in  which  the  same  subject-matter  was  litigated  as  that 
under  consideration*  K  this  proposition  is  correct,  that  judgment 
would  be  a  complete  bar  to  another  suit  between  the  same  parties 
or  their  privies  for  the  same  cause.  "  When  a  fact  has  once  bpen 
put  in  issue  and  determined  by  a  final  judgment  in  the  course  of 
a  judicial  proceeding,  such  judgment  is  conclusive  evidence  of  the 
existence  of  the  fact  in  all  controversies  between  the  same  parties 
in  which  it  is  material."  StookweU  v.  Sillowayy  113  Mass.  386,^ 
and  cases  there  cited ;  Bigdaw  v.  WinsoTy  1  Gray,  301 ;  Foote  v. 
GibUy  id.  412;  Janes  v.  Petalwmay  36  Cal.  280;  Boggs  v. 
Clarkj  37  id.  236 ;  Tracy  v.  JHerriU,  103  Mass.  282,  and  cases  there 
cited. 

It  appears  from  the  pleadings,  in  Rcmkm  v.  Ga/nypbeU  et  ai'^ 
that  Bankin  was  required  to  establish  by  the  testimony  that  he 
was  the  owner  of  a  certain  mining  claim  in  Confederate  gulch^ 
or  entitled  to  its  possession  ;  that  the  defendants  wrongfully  en- 
tered thereon  and  took  and  withheld  its  possession  from  him. 
The  prayer  of  the  complaint  is  for  the  possession  of  the  property,. 
$260  as  damages  and  a  temporary  and  perpetual  injunction. 
There  are  other  allegations  in  the  complaint  respecting  the  in- 
solvency of  Campbell  et  al.y  which  might  be  material  if  the  court 
was  asked  to  grant  equitable  relief.  The  defendants  prayed  to 
be  dismissed  without  day  and  for  their  costs,  and  no  valid  judg^ 
ment  could  be  rendered  that  they  were  entitled  to  the  mining 
ground  described  in  the  pleadings.  If  Bankin  failed  to  prove 
some  of  the  material  allegations  referred  to,  Campbell  et  a^ 
might  obtain  a  judgment  without  offering  any  evidenoe.  Rankin 
Vol.  II.  — 47 
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might  have  the  right  of  property  and  the  defendaiits  might  haye 
the  right  of  poBsession.  I£  the  jury  baaed  the  verdict  upon  tlie 
failnre  of  the  plaintiff  to  show  that  Campbell  et  al.  withheld  the 
poBsession  of  the  premises  from  him,  it  cannot  be  contended  that 
the  question  of  ownership  was  decided.  Arnold  ▼.  Arnold^  17 
Pick.  4. 

DocR  the  judgment  entered  in  Bcmkin  v.  GamipbeO,  et  al.  con- 
stitute an  estoppel  in  this  action !  We  think  that  the  law  deter- 
mining this  question  has  been  announced  in  the  following  cases. 
lu  Richa7*d9on  v.  Boston^  19  How.  263,  Mr.  Justice  Gsdeb  saya : 
^^  The  plea  of  the  general  issue,  in  actions  of  trespass  or  case,  doea 
not  necessarily  put  the  title  iif  issue;  and,  although  the  judgment 
is  conclusive  as  a  bar  to  future  litigation  for  the  thing  thereby 
decided,  it  is  not  necessarily  an  estoppel  in  another  action  for  a 
difierent  trespass."  In  Burlen  v.  Shannany  99  Mass.  203,  Mr. 
Justice  Foster  examines  the  authorities  and  says :  "  The  ground 
likken  by  the  defendant  is,  that  a  general  verdict  and  judgment 
are  conclusive  in  favor  of  the  prevailing  party  as  to  all  issuea 
actuaUy  involved  in  the  trial,  upon  which  any  evidence  was 
ofiEered  and  which  were  submitted  to  the  jury,  although  it  may 
not  appear  that  they  were  the  very  points  on  which  the  dedsion 
turned,  and  it  may  be  doubtful  in  favor  of  which  party  any  one 
of  them  was  found,  or  even  whether  as  to  all  of  them  the  jury 
came  to  any  conclusion.  Such,  however,  is  not  in  our  opinion 
the  true  doctrine  of  the  law.  A  verdict  and  judgment  are  con- 
clusive by  way  of  estoppel  only  as  to  those  facts  which  were  neo- 
essarily  involved  in  them,  without  the  existence  and  proof  or 
.admission  of  which  such  a  verdict  and  judgment  could  not  have 
been  rendered."  The  argument  of  the  appellantB  is  the  tame  as 
that  submitted  by  the  defendant  in  Burlen,  v.  Shannon^  stipra, 
^nd  refuted  by  the  court  In  Zsa  v.  Lea^  99  Mass.  496,  the 
court  says  that  "  there  are  no  means  of  determining  upon  whidi 
K>f  the  three  consistent  grounds  of  defense  the  verdict  was  ren- 
uiered ;  and  therefore  it  cannot  be  conclusive  upon  either."  Bige- 
low  on  Estoppel  (2d  ed.),  82,  88,  and  cases  there  cited ;  Packet 
^i\  V.  Sickles,  5  Wall.  580;  LeoMrd  r.  Whitney,  106  Mass.  288. 
Wc  arci  unable  to  decide  on  which  of  the  question:^  of  fact  snb- 
imitted.  to  tht?  jury,  in  the  case  of  Rankin  v.  CampMl  U  al.,  the 
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verdict  was  based,  and  do  not  think  that  the  judgn  ent  is  con- 
clusive upon  any  of  them.  The  ownership  and  right  of  posses- 
sion of  the  property  in  controversy  are  not  necessarily  involved 
in  the  determination  of  the  action  by  the  jury.  The  judgment 
roll  was  not  competent  testimony  in  this  case.  The  suit  of 
Campbell  et  al,  v.  Ford  et  al,  was  the  e£Eect  of  the  judgment  in 
the  other  action,  in  which  the  temporary  injunction  was  dissolved, 
and  its  judgment  roll  could  not  afiect  the  issues  which  were  tried 

in  this  cause. 

Judgmmt  affirmed. 


YANnLBUBGH,  appellant,  v.  Blaok,  respondent. 

Brofpbl.  The  doctrine  of  estoppel  does  not  applj  to  prevent  a  mortgagee 
from  parehastng  the  mortgaged  premises  or  a  portion  thereof,  when  sold 
under  the  foreclosure  of  meclianic's  liens,  nor  to  prevent  his  taking  pos- 
session of  such  premises  under  a  writ  of  assistance  when  the  time  of  re- 
demption under  such  sale  has  expired,  nor  are  the  rights  thus  acquired 
lost  or  merged  in  his  subsequent  foreclosure  of  his  mortgage. 

JuDOiCBNT  —  endenee — Jurisdietiofi — indefiniUMit — rtpretmUtUians.  On  an 
appeal  from  a  judgment  alone,  when  there  was  no  motion  for  a  new  trial, 
the  appellate  'court  cannot  review  the  evidence  upon  which  the  court 
below  based  its  findings. 

The  judgment  of  a  court  having  jurisdiction  of  the  parties  and  the  subject- 
matter  is  not  void  and  cannot  be  attacked  ooUateraUj.  ' 

J  cidgment  in  a  lien  case  is  not  void  through  indeflniteness  of  description  of 
the  property  subject  to  such  lien,  and  cannot  be  attacked  therefor  col- 
lateraUj. 

4  judgment  will  not  be  disturbed  on  the  ground  of  representations  made  hj 
mortgagee  at  the  former  lien  sale,  the  same  being  true  in  fact.       % 

Appeal  from  First  District^  Jeferson  County, 
Shobbb  &  LowBT  and  A.  G.  P.  Gteobge,  for  appellant. 

Chuhasbbo  &  Ohadwiok,  for  respondent. 

Wabb,  C.  J.  This  is  an  appeal  from  a  judgment  for  the 
defendant  in  an  action  to  set  aside  certain  decrees  in  favor  of  the 
defendant)  and  for  other  relief. 

The  &ct8  material  to  a  determination  of  the  rights  of  the  par- 
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ties,  are  as  follows :  On  the  6th  day  of  November,  1872,  the 
plaintifE,  Vantilburgh,  and  wife  executed  to  the  defendant,  Blacky 
a  mortgage  upon  a  certain  tract  of  land  known  as  the  Warm 
Springs  Banch,  comprising  one  hundred  and  sixty  acres,  upon 
which  there  was  situate  a  water  right  and  a  flouring  mill  tiien  in 
process  of  construction,  and  upon  a  certain  other  tract  of  land 
comprising  one  hundred  and  sixty  acres,  to  secure  the  payment  of 
a  certain  promissory  note  for  $6,000,  executed  by  Vantilburgh  and 
wife,  to  Black,  of  that  date.  At  the  date  of  the  execution  of  the 
note  and  mortgage,  the  flouring  mill  upon  the  mortgaged  premiseft 
was  in  process  of  construction  by  a  man  named  Otho  Curtis,  and 
another  named  Isaac  Dodgson,  who  commenced  work  thereon 
September  26, 1872,  and  continued  until  the  laat  of  January,  1873, 
when,  within  the  statutory  time,  they  secured  mechanies'  liens 
upon  the  mill,  the  water  right  a{)purtenant  thereto,  the  mill  site, 
and  a  convenient  space  around  said  property  of  one  acre  of 
ground.  On  the  10th  of  March,  1873,  Curtis  filed  his  complaint 
against  Vantilburgh  to  foreclose  his  lien,  making  Black,  by  reason 
of  his  mortgage  of  November  6th,  a  party  defendant,  who  was 
duly  served  with  sunmions,  but  did  not  answer.  On  the  IStb 
of  April  following,  Curtis  procured  a  decree  for  the  sale  of  the 
property  included  within  his  mechanic's  lien,  and  on  the  16th  day 
of  May,  1873,  by  virtue  of  such  decree,  the  mill,  water  right,  ap> 
purtenances  and  mill  site  were  sold  by  tibie  sheriflf  of  Jefferson 
county,  at  public  auction,  one  Lineberger  becoming  the  purchaser 
at  such  sale. 

On  the  same  day,  and  in  pursuance  of  a  similar  decree,  procured 
by  Dodgson  upon  his  lien,  the  same  property  was  again  sold,  and 
Lineberger  became  the  purchaser  thereof,  and  received  certificates 
of  sale  from  the  sheriff. 

On  the  3d  of  November,  1873,  Black  purchased  these  certifi- 
cates from  Lineberger,  paying  him  therefor  the  sum  of  $774.59, 
being  the  amount  of  his  bids,  together  with  the  interest  thereon, 
and  the  penalty.  On  the  16th  day  of  January,  1874,  Black  re- 
ceived from  the  sheriff  his  deeds  for  the  premises  and  property  so 
bid  off  and  sold  to  Lineberger,  and  on  the  4th  day  of  March,  was 
placed  in  the  possession  thereof  by  virtue  of  a  writ  of  assistance, 
issued  upon  petition  of  Black,  and  the  order  of  the  court  thereon. 
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By  virtue  of  these  proceedings  Black  had  received  a  deed  for, 
.and  had  entered  into  the  possession  of  the  flouring  mill,  water 
right,  mill  site,  and  one  acre  of  ground  as  above  described.  Sub- 
sequently to  the  execution  of  the  deed  to  him  by  the  sheriff,  to 
wit :  on  the  30th  day  of  January,  1874,  Black  filed  his  complaint 
to  foreclose  his  mortgage  for  $6,000,  of  November  6th,  1872, 
upon  all  the  property  described  in  the  mortgage,  including  the 
mill,  mill  site,  and  all  the  property  sold  by  virtue  of  the  foreclo- 
sure of  the  mechanic's  liens  of  Curtis  &  Dodgson,  and  for  which 
he  then  held  the  sheriff 's  deed,  and  on  the  24th  day  of  February, 
1874,  he  obtained  a  decree  authorizing  a  sale  of  all  the  propeity 
described  in  the  mortgage,  as  well  the  property  sold  by  virtue 
^f  the  foreclosure  of  Curtis  &  Dodgson,  and  of  which  he  was  then 
the  owner,  as  all  tfie  other  lands  and  property  therein  described, 
juid  on  the  1st  day  of  April,  1874,  all  of  said  property  was  sold  at 
public  auction^  and  Black  became  the  purchaser  thereof. 

Under  this  state  of  facts  Yantilburgh  rests  hia  demands  for  a 
reversal  of  the  judgment  herein  in  favor  of  Black,  mainly  upon 
this  proposition :  that  Black,  after  he  had  procured  a  title  to  the 
mill  property,  caused  his  mortgage  thereon  to  be  foreclosed  and 
the  property  sold  under  the  decree,  himself  becoming  the  pur- 
^ihaser  thereof  and  thereby ;  that  he  sold  the  entire  interest  of  the 
mortgagor  and  mortgagee  in  the  property ;  that  he  thereby  sur- 
rendered his  title  to  the  mill  property  procured  in  the  lien  cases ; 
that  thereafter  he  could  claim  only  such  title  in  the  property  as 
resulted  from  his  purchase  in  the  foreclosure  sale,  and,  therefore, 
that  the  writ  of  assistance,  resting  its  validity  upon  his  title  in  the 
lien  cases,  was  wrongfully  issued  and  is  void.  If  the  conclusion 
deducible  from  the  premises  is  incorrect,  then  there  is  not  much 
left  in  the  case.  If,  notwithstanding  the  sale  under  the  decree  of 
foreclosure.  Black  still  retained  his  title  by  virtue  of  the  sheriff's 
4eeds  in  the  lien  cases,  then  the  writ  of  assistance  was  properly 
issued,  providing  such  deed  gave  him  the  right  to  the  possession 
of  the  property.  What  was  the  effect  of  the  foredosure  and  sale 
of  the  mill  property  upon  Black's  previously  acquired  title  ?  The 
object  of  a  foreclosure  is  to  sell  the  mortgagor's  interest  in  the 
mortgaged  property,  the  application  of  the  proceeds  upon  the  debt* 
«nd  a  judgment  for  any  deficiency. 
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Black,  as  mortgagee  under  our  statute,  held  a  lien  upon  the 
property,  and  not  a  constitutional  estate  therein,  and  in  an  ordi- 
nary foreclosure  the  only  interest  affected  thereby  is  that  of  the 
mortgagee's  lien  and  the  mortgagor's  title.  The  purpose  of  the 
decree  is  to  subject  the  latter  to  the  payment  of  the  former,  and 
beyond  this  the  title  or  interest  of  the  mortgagee  is  not  necessa- 
rily  brought  into  question.  Certainly  not  by  the  mere  act  of  pro- 
curing a  foreclosure  and  sale  of  the  mortgagor's  interest  in  the 
property.  After  a  foreclosure  and  sale  of  the  property,  would  the 
mortgagee  be  estopped  from  asserting  his  previously  acquired  title  f 
Estoppel  rests  upon  fraud.  If  no  one  is  defrauded  or  injured^ 
then  no  one  is  estopped. 

If  a  mortgagee  should  procure  a  foreclosure  of  his  mort^age^ 
and  a  sale  of  the  property  thereunder,  and  an  innocent  third  per- 
son should  become  the  purchaser  at  such  sale,  then  the  mortgagee^ 
we  should  say,  would  be  estopped  from  thereafter  asserting  any 
title  to  the  property  thus  sold  by  his  procurement,  for  the  reason 
that  such  act  wonld  he  a  fraud  upon  the  purchaser.  To  permit 
any  thing  of  the  kind  would  endanger  almost  every  judicial  sale, 
or  tend  in  that  direction.  But  where  the  mortgagee  himself  be- 
comes the  purchaser,  he  only  strengthens  his  previous  title,  and 
there  is  no  ground  for  estoppel.  He  cannot  defraud  himself.  The 
assertion  of  his  previously  acquired  title  in  such  a  case  injures  no- 
one,  and  no  one  can  complain  thereof.  The  whole  theory  of  the 
appellant's  case  rests  upon  the  doctrine  that  the  mortgagee  and  a 
stranger,  when  they  purchase  at  a  foreclosure  sale,  stand  in  pre- 
cisely the  same  position,  and  the  distinction  is  entirely  lost  sight 
of  that,  while  in  the  case  of  a  stranger,  the  mortgagee  might  be 
estopped  because  of  fraud,  but  that  in  his  own  case  the  doctrine 
of  estoppel  would  not  apply^  because  he  cannot  defraud  himseli 
to  the  injury  of  another. 

Many  authorities  are  cited  to  maintain  this  proposition :  That 
a  lien  creditor,' having  elected  to  enforce  his  claim  by  taking  judg^ 
ment,  and  causing  the  land  subject  to  the  lien  to  be  sold  generaUy^ 
and  without  reservation,  as  the  property  of  the  debtor,  will  be 
estopped  thereafter  from  denying  that  the  complete  title  was  in 
the  execution  defendant  at  the  time  of  the  sale,  and  estopped 
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from  again  subjecting  it  to  sale  for  any  nnsatisfied  portion  of  his- 
daim.  See  Borer  on  Judicial  Sales,  §  796 ;  Freeby  v.  Tuppery. 
15  Ohio,  467;  Fosdiek  v.  Risk,  15  id,  84;  Simon's  EstaU,  19 
Penn.  439 ;  MaJwny  v.  Horan,  53  Barb.  29. 

An  examination  of  these  aathorities  will,  we  believe,  show  that 
the  principles  therein  enonciatod  have  their  foundation  in  the- 
do(.  trine  of  estoppel,  and  rest  upon  the  obvious  principle  that 
where  a  mortgagee  or  other  lien  creditor  procures  the  property  of 
his  creditor  to  be  sold,  and  a  third  person  becomes  the  purchaser, 
such  creditor  cannot  thereafter  assert  any  title  to  the  property 
which  he  held  at  the  time  of  the  sale. 

One  of  the  strongest  cases  cited,  and  the  one  most  relied  on  by 
appellant,  is  that  of  Fosdiok  v.  Bisk. 

In  that  case,  the  court  eay :  ^*  It  would  seem  that  when  the 
mortgagee  himself,  by  his  own  action,  as  in  the  present  case,, 
causes  the  mortgaged  premises  to  be  sold,  it  would  be  the  height 
of  injustice  to  permit  him  to  pocket  the  money  made  by  such  sale, 
and  still  Hold  on  to  the  premises  until  he  could  extort  from  the 
purchaser  a  further  sxmi  to  relieve  the  land  from  his  own  mort-^ 
gage." 

In  order  to  make  that  case  an  authority,  in  any  manner  applica- 
ble to  the  one  under  consideration,  a  stranger  should  have  been 
the  purchaser  at  the  f oredosure  sale,  and  Black  thereafter  should 
have  attempted  to  claim  the  property  by  virtue  of  his  deeds  from 
the  sheriff  in  the  lien  cases.  Certainly,  in  such  a  case,  the  law 
would  estop  him  from  extorting  money  from  the  purchaser  by 
the  practice  of  any  fraud  of  the  kind.  But  when  he  purchases 
the  property  himself  the  whole  nature  of  the  case  is  changed,  and 
the  authorities  relied  on  are  not  in  point 

It  is  insisted,  however,  that  Black  purchased  the  lien  incum- 
orances  to  secure  his  mortgage ;  that  his  mortgage,  by  its  terms, 
authorized  him  so  to  do,  and  to  include  in  his  decree  the  amount 
so  paid  to  remove,  incumbrances  for  the  protection  of  his  mort- 
gage ;  that  the  decree  includes  not  only  the  amount  of  the  note, 
but  also  what  the  mortgagee  had  been  compelled  to  pay  for  taxee 
and  to  remove  incumbrances,  and,  therefore,  that  he  surrendered 
his  title  by  virtue  of  the  sheriffs  deed  in  the  lien  cases,  and  ought 
not  now  to  be  permitted  to  assert  any  interest  therein. 
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That  the  decree  is  for  lu  mudi  larger  amount  than  it  ahonld 
have  been  gives  color  to  this  claim.  But  the  averments  of  the 
complaint  and  the  findings  of  the  court  do  not  authorize  or  jus- 
tify the  conclusion  that  the  decree  includes  any  amount  paid  to 
remove  incumbrances.  The  complaint  does  not,  by  any  implica- 
tion even,  aver  that  any  sum  whatever  had  been  paid  to  remove 
incumbrances  qr  for  taxes,  but  in  the  prayer  of  the  complaint 
there  is  a  demand  for  an  accounting  to  ascertain  what  had  been 
paid  by  the  mortgagee  to  protect  his  mortgage  from  other  liens, 
iind  for  a  sale  of  the  property  to  satisfy  sach  payments,  and  the 
note  which  the  mortgage  secured,  but  no  accounting  was  had,  and 
in  the  decree  the  court  found  only  what  was  due  upon  the  note  and 
mortgage,  and  ordered  a  sale  of  the  premises  to  pay  such  amount 
It  seems  to  us  clear  from  the  record  what  was  litigated  in  the  ac- 
tion. But  some  of  the  ambiguous  and  blind  averments  of  the 
complaint  may  have  justified  the  court  below  in  hearing  proof  as  to 
whether  the  lien  incumbrances  were  included  in  the  amount  of  the 
decree,  and  especially  was  such  proof  proper  to  explain  the  ex- 
cess in  the  decree,  and  the  court,  having  substantially  found,  upon 
the  proofs  submitted,  that  such  liens  were  not  included  therein, 
we  cannot  review  such  action.  Even  if  it  had  appeared,  ^;?rtma 
faoie^  that  the  liens  were  included  in  the  decree,  it  would  have 
been  proper  to  have  shown  by  parol  testimony  that  they,  in  fact, 
were  not  so  included.  Freeman  on  Judgt.  2^,  and  cases  there 
eited. 

Proof  having  been  submitted  by  both  parties  upon  the  trial  of 
this  issue,  we  cannot  disturb  the  findings  of  the  court  thereon. 
Such  findings  are  conclusive  upon  us.  This  is  an  appeal  from 
the  judgment.  There  was  no  motion  for  a  new  trial,  and  we  can- 
not examine  the  evidence. 

The  appellant  insists,  upon  another  ground,  for  reversing  the 
judgment,  and  it  is  this :  That  the  decrees  in  the  lien  cases,  hav- 
ing been  entered  directly  against  the  property^  and  providing  in 
the  first  instance  for  a  sale  thereof  and  not  for  a  judgment,  as  in 
ordinary  cases,  as  the  statute  provides.  Therefore  the  decrees  are 
void. 

These  decrees  for  the  reasons  stated  are  not  void.  The  most 
that  can  be  said  is,  that  they  were  irregular. 
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The  court  rendering  the  decrees  had  jniisdiction  af  the  person 
and  of  the  eabject-matter,  and  these  conditions  conceded,  the 
judgment  is  not  void,  however  erroneons  it  may  be,  and  is  not 
subject  to  attack  collaterally.  Moore  v.  Martin^  38  Cal.  428 ; 
Chase  V.  Chriaticmson,  41  id.  253.  There  are  numerous  authori- 
ties to  the  same  effect. 

It  is  also  claimed  that  the  description  of  the  property  in  the- 
liens  and  all  subsequent  proceedings  thereunder,  in  consequence 
of  such  description,  are  void. 

The  description  is  as  follows:  ^'  The  mill,  the  water  right,  ap- 
purtenances thereto,  the  mill  site  and  a  convenient  space  around 
said  property,  of  one  acre  of  ground.** 

The  uncertainty  of  the  description  does  not  invalidate  the  liens 
or  the  decrees  founded  thereon.  In  the  case  of  Tibhetis  v.  Moore, . 
23  Cal.  209,  the  description  of  the  property  in  the  lien  was :  "  A 
quartz  thill,  etc.,  with  such  convenient  space  of  land  around  the 
same  as  may  be  required  for  the  convenient  use  and  occupation 
thereof."  The  decree  contained  this  description ;  and  on  objection 
thereto  the  court  says :  "  In  cases  of  this  kind  it  is  proper  for  the 
court,  by  its  decree,  to  define  the  amount  and  extent  of  the  land- 
connected  with  the  mill,  which  is  properly  subject  to  the  lien. 
The  decree  in  this  case,  however,  does  not  do  so,  and  this  is  also- 
uiged  as  an  objection.  Such  an  omission  will  not  invalidate  the 
decree,  but  renders  it  doubtful  whether  the  purchaser  under  it 
will  acquire  any  land  beyond  that  covered  by  the  buildings."  We 
are  only  called  on  to  determine  whether  such  description  renders 
a  decree  containing  it^  and  based  thereon,  void,  and  subject  thcreby^ 
to  collateral  attack.  The  authorities  are  conclusive  on  the  ques- 
tion that  such  description  does  not  render  the  decree  void.  See 
Philipps  on  Liens,  §  388;  Quackenbush  v.  Carson y  21  111.  99; 
Caidvyell  v.  Aahitry,  29  Ind.  451 ;  Tinker  v.  Oeraghty,  1  E.  D. 
Smith,  688 ;  K&tinedy  v.  Hottse^  41  Penn.  39 ;  McClintook  v. 
Rusk,  63  id.  203. 

The  decrees  in  the  lien  cases  being  valid  the  sales  thereunder 
are  good,  and  Lineberger,  the  purchaser  at  such  sales,  after  the 
time  for  redemption  had  expired,  was  entitled  to  a  writ  of  assist- 
ance to  put  him  in  possession  of  the  property.  But  before  the  re- 
demption  period  expired,  Uneberger  assigned  his  slieriff's  certifi 
Vol.  II.  — 48. 
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fates  of  sale  to  Black,  and  he  reoeived  the  ahorifPs  deeds  of  the 
property  sold,  and  we  can  see  no  reason  why  Black  was  not  thereby 
entitled  to  a  writ  of  assistance.  His  deeds  gave  him  the  right  of 
possession.  In  this  respect  he  was  substituted  for  Linebei^. 
The  petition  for  the  writ  is  incorrectly  entitled,  but  the  facts 
stated  therein  make  a  conclusive  case  in  favor  of  Black,  and  show 
that  he,  by  the  assignment  of  the  certificates,  had  become  entitled 
.to  all  the  rights  of  Lineberger  in  the  sales,  and  that  the  sher- 
iff rightly  executed  to  him  his  deeds  for  the  premises,  and  in  such 
SL  case  the  writ  of  assistance  rightfdlly  issues  in  favor  of  the 
.assignee  of  the  purchaser. 

The  amount  of  the  decree  in  the  foreclosure  case  is  too  laige 
•by  about  $1,500.  The  error  arose  in  the  computation  of  the 
interest  on  the  note.  Good  conscience  would  demand  that  this 
amount  be  indorsed  on  the  deficiency  judgment,  and  if,  in  this 
proceeding,  we  had  the  authority  to  correct  the  error,  we  should 
do  60  at  once ;  but  in  this  collateral  attack  on  the  judgment  and 
decree,  our  hands  are  tied.  The  proper  remedy  was  by  appeal  in 
the  foreclosure  case. 

Another  reason  assigned  for  asking  that  the  sales  in  the  Ilea 
•cases  be  set  aside  is,  that  Black,  by  his  representations  and  state* 
ments  at  the  time  of  such  sales,  prevented  a  fair  sale  from  taking 
place.  His  statements  were  as  follows :  '^  That  he  had  a  hen 
upon  the  property  and  had  made  a  motion  in  court  to  set  aside 
the  judgment,  and  if  they  bought  it  they  did  so  at  their  peril" 

These  statements  were  in  &ct  true.  He  had  made  motions  to 
set  aside  the  judgments;  he  had  a  mortgage  on  the  property 
offered  for  sale,  and  any  one  bidding  thereon  did  so  subject  to 
auch  mortgage.  These  statements  do  not  se^n  to  have  been 
made  to  prevent  a  fair  sale  of  the  property,  but  rather  that  those 
proposing  to  bid  thereon  might  do  so  understandingly,  and  state 
ments  and  representations  so  made  within  the  truth  ought  not  tc 
disturb  the  sale. 
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WsLLS,  appellant,  v.  Clabebok^  respondent. 

Pbac  riCB — moUonfor  rehearing.  It  ia  not  proper  practice  to  present  a  caae  m 
ihoagh  a  rehearing  had  been  granted  on  a  motion  for  rehearing. 

€f.t-off — unliquidated  damages  —  auignmeni.  Though  a  claim  for  unliqui- 
dated damages  is  not  a  proper  setoff  against  a  claim  founded  on  contract, 
a  judgment  in  favor  of  one  partj  is  a  proper  oflbet  against  a  Judgment 
for  damages  subsequently  obtained  by  the  judgment  debtor,  and  any 
assignment  of  such  judgment  or  portion  thereof  to  a  third  party,  after 
tliis  equitable  right  has  attached,  will  not  be  allowed  to  defeat  the  same. 

Appeal  from  Third  District^  Lewis  and  Clarke  County, 

This  was  a  motion  for  a  rehearing  of  the  case  reported  a/nte^ 
:980. 

W.  F.  Sandbbs  and  £.  W.  &  J.  E.  Toolb,  for  appellant. 

Chtthasebo  &  Ohadwiok,  for  respondent. 

Enowlxs,  J.  The  respondents  ask  for  a  rehearing  in  this  case^ 
and  on  this  motion  present  all  the  points  they  wonld  rely  npon 
if  a  hearing  were  granted.  This  is  not  proper  practice.  The 
motion  was  made  at  a  former  term  of  this  court.  Upon  this  appli- 
cation,-we  are  again  cited  to  authorities  where  the  right  of  set-off 
was  asked  on  motion. 

We  announced,  in  our  former  opinion,  that  such  cases  are  not 
in  point.  One  case  cited,  namely,  that  of  Jtoberts  ▼.  Carter,  88 
N.  Y.  107,  is  where  a  bill  in  equity  was  filed  to  compel  a  set-off. 
But  it  does  not  meet  the  question  presented  in  this  case.  The 
facts  in  that  case  appear  from  the  reported  decision  to  have  been 
that  Carter  brought  an  action  against  Roberts  on  a  contract. 
Before  judgment ,  Carter  assigned  his  claim  to  one  Terry,  and  on 
the  23d  day  of  July,  1857,  a  judgment  was  entered  in  favor  of 
Terry  in  the  action.  Roberts,  at  the  time  of  this  assignment  to 
Terry,  was  prosecuting  an  action  against  Carter  for  damages  for 
fraud.  The  claim  of  Roberts  was  for  unliquidated  damages,  at 
the  date  of  this  assignment  by  Carter  to  Terry,  and  hence  Roberts. 
At  the  date  thereof,  had  no  right  of  set-off,  equitable  or  otherwise, 
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of  a  claim  for  unliquidated  damages  against  a  claim  on  contract, 
where  the  damages  are  liquidated.  It  was  not  until  somedme 
after  this  assignment  that  Koberts'  demand  was  merged  in  a  judg* 
meut,  when  it  would  have  been  the  subject  of  a  set-off.  Terry 
then  owned  the  claim,  not  Carter.  Counsel  ought  to  have  been 
able  to  distinguish  between  that  case  and  the  one  at  bar.  The 
claim  of  Wells,  Fargo  &  Co.  was  one  on  a  contract,  and  the  equi- 
table right,  under  the  circumstances  presented  in  this  case,  to  have 
their  claim  set  off  against  that  of  Clarkson  accrued  at  the  date  of 
the  rendition  of  judgment  in  Clarkson's  favor. 

The  counsel  for  respondents  claim  that  this  court  was  mis- 
taken as  to  the  facts  of  the  case.  They  set  forth  that  the  assign- 
ment to  McGregor  was  not  a  balance  of  a  judgment,  but  that  the 
assignment  to  him  was  made  before  Wells,  Fargo  &  Co.  paid  the 
sum  of  $2,500  to  Clarkson.  This  may  be  true,  but  the  mistake 
does  not  affect  the  former  decision  in  this  case. 

It  does  not  appear  tliat  Wells,  Fargo  &  Co.  had  any  notice  of 
the  assignment  to  McGregor  at  the  time  they  paid  the  money  to- 
Clarkson.  If  they  had,  there  might  be  some  question  of  fraud 
,  upon  the  rights  of  McGregor  presented  in  the  case ;  but  widiout 
siich  notice,  McGregor  left  Wells,  Fargo  &  Co.  in  a  condition 
where  Clarkson  could  practice  a  fraud  upon  them.  The  attor- 
neys for  respondent,  throughout  this  case,  seem  to  ignore  certain 
facts  presented,  namely :  This  is  a  suit  in  equity ;  the  insolvency 
of  Clarkson  is  admitted,  the  facts  that  show  that  McGr^or  was 
not  a  honajide  purchaser  of  one-half  of  this  judgment^  or  wha^ 
ever  interest  he  was  assignee  of,  are  also  admitted,  and  that  he 
had  notice  of  the  equities  of  Wells,  Fargo  &  Co.  when  he  took 
the  assignment. 

We  find  no  reason  for  disturbing  the  former  rulings  and  d» 
cision  of  this  court  in  this  case. 

Motion  cmrrulML. 
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Patnb,  respondent,  v.  Davis,  appellant. 

Jurisdiction — anumnt  of  eaaU,  The  amoant  of  tiie  ooata  forms  no  put  of 
the  matter  in  dispute  «fhen  questions  of  jurisdiction  are  considered. 

Same  —  act  regtriciing  appeal  void.  The  six  hundred  and  seventeenth  sec* 
tion  of  the  Civil  Practice  Act,  which  provides  that  the  supreme  court 
shall  have  jurisdiction  in  civil  cases,  '*  where  the  amount  in  dispute  ex- 
ceeds $100,"  is  inconsistent  with  the  ninth  section  of  the  Organic  Act  of 
the  Territory,  which  allows  appeals  "  in  all  cases  from  the  fiuM  decisions  " 
of  the  district  courts. 

Statutory  CONSTRUCTION — appeal.  Statutes  should  be  construed  liberally 
to  maintain  the  right  of  appeal. 

Practick — loatMT  of  irreffulariHe^  in  appeal,  D.  recovered  a  judgment  in 
the  probate  court  against  P.,  who  appealed.  D.  appeared  generally  at  two 
terms  of  the  district  court  and  made  two  motions  to  dismiss  the  appeal 
for  certain  irregularities  in  the  taking  of  the  appeal.  The  motions  were 
overruled,  and  D.  proceeded  voluntarily  to  a  trial  npon  the  merits  of  the 
action  and  P.  recovered  Judgment.  Meld,  that  IX  waived  the  irregular* 
ities  in  the  taking  of  said  appeal. . 

Appeal  Jrom  Third  Disi/rict^  Lewis  a/fid  Cla/rke  Oov/nty, 
Chumasbbo  &  Ohadwioe,  for  tha  motion  to  dismifls  the  appeal 

J.  J.  Williams  and  Shobbs  &  Lowby,  contra. 

Blakb,  J.  The  respondents  have  filed  a  motion  to  dismiss  this 
-appeal  because  the  amoant  in  dispute  is  less  than  $100.  The 
transcript  shows  that  the  value  of  the  property  involved  in  the 
action  is  $50,  and  that  the  co9t8  exceed  $80.  In  considering 
•  questions  of  jurisdiction,  the  amount  of  the  costs  forms  no  part 
of  the  matter  in  dispute  and  cannot  be  regarded  in  determining 
this  motion.  BoUan  v.  I/mders^  27  Cal.  106 ;  Walker  v.  United 
States,  4  WaU.  164. 

The  respondents  rely  upon  the  following  section,  which  provides 
that  this  court  ^'  shall  have  appellate  jurisdiction  in  all  civil  cases 
where  the  amount  in  dispute  exceeds  $100."  Civ.  Pr.  Act,  §  617. 
There  are  other  sections  of  the  same  act  which  provide  that 
appeals  may  be  taken  from  all  final  judgments  in  civil  actions, 
.and  no  limitations  are  placed  upon  the  amount  in  controversy. 
Id.,  §§  369,  380,  392.    The  Organic  Act  contains  this  clause : 
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'^  Appeals  shall  be  allowed  in  all  cases  from  the  final  decisions  of 
said  district  courts  to  the  supreme  court,  nnder  sach  regulations 
as  may  be  prescribed  by  law."  §  9.     Under  this  provision,  the 
legislative  assembly  has  the  power  to  define  the  mode  and  manner 
of  the  proceedings  by  which  appeals  can  be  taken,  to  this  court. 
But  it  has  no  authority  to  limit  the  appellate  jurisdiction  of  this 
court  and  deprive  any  party  of  his  right  to  be  heard  on  appeal  in 
any  case.     In  Fet^ria  v.  Higley^  20  Wall.  888,  Mr.  Justice  Milleb 
delivered  the  opinion  and  said :    ''But  we  hold  that*  the  acts  of 
the  legislature  are  not  the  only  law  to  which  wc  must  look  for  the 
powers  of  any  of  these  Territorial  courts.     The  general  history  of 
our  jurisprudence  and  the  Organic  Act  itself  are  also  to  be  con- 
sidered, and  any  act  of  the  Territorial  legislature  inconsistent  with 
the  latter  must  be  held  void."     The  part  of  said  six  hundred  and 
seventeenth  section,  which  relates  to  the  ''  amount  in  dispute,"  ia 
in  conflict  with  the  Organic  Act  and  must  be  treated  aa  a  nullity. 
The  other  sections  of  the  Civil  Practice  Act,  suprOj  are  in  har- 
mony with  the  Oj^nic  Act,  and  must  be  enforced.    Statutes 
must  be  so  construed  as  to  maintain  the  right  of  appeal,  if  the  es- 
tablished rules  of  interpretation  are  not  violated.    Appeal  of 
Hov^htan^  42  Cal.  45. 

Motaan  overruled. 

The  appeal  was  then  heard  upon  its  merits. 

Wade,  J.,  decided  the  motions  referred  to  in  the  opinion  and 
tried  the  action  with  a  jury. 

J.  J.  Williams  and  Shobeb  &  Lowbt,  for  appellant. 

Appellant's  motion  to  dismiss  the  appeal  from  the  probate 
court  should  have  been  sustained.  The  undertaking  had  one 
surety.  The  statute  requires  two.  Sts.  8th  Sess.  50,  §  5.  The 
notice  of  appeal  was  not  served.  The  undertaking  was  not  filed 
within  the  time  prescribed  by  law.  No  appeal  from  the  probate 
court  was  perfected  and  the  district  court  did  not  have  jurisdic- 
tion of  the  case.  Bryan  v.  Berry y  8  Oal.  133;  FranJdin  v. 
Reiner^  id.  340 ;  Whipley  v.  MiUs^  9  id.  641 ;  Hastinge  v.  HaUeck^ 
10  id.  31 ;  EUioU  v.  Chapntan,  15  id.  383  ;  Cod.  Sts.  117,  §§  411> 
il2. 
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To  reodeir  aa  aj^pml  effectual  for  aaj  purpose,  the  atatnte  mtiat 
be  strictly  ooaiKplied  with*    K^o  undertaking  was  ever  filed. 

Ohumasbbo  &  Chadwiok,  for  reqmndent. 

Appellants  made  a  general  appearance  at  the  May  term  of  the 
district  court  sad  thereby  waived  the  alleged  irregularities  in  the 
taking  of  the  appeal  from  the  probate  oonrt  The  object  of  the 
aiqpeal  waff  accomplished  when  appellants  appeared  by  their  attor- 
liey  in  the  court  below.  MoZeran  y.  SShartzer^  6  Oal.  70 ;  Jf o- 
hoMy  T.  MiddleUmy  41  id.  61 ;  Shields  ▼.  Tfunnas^  18  How.  (IT. 
S.)  268 ;  Miller's  PI.  &  Pr.  169-171 ;  Oarpentier  v.  Mmiv/m,  65 
Barb.  294 ;  Seymour  t.  Judd^  2  K.  T.  464. 

Appellants  could  not  renew  their  motion  at  the  November 
term  without  leave  of  court  Wait^s  Oode,  760,  and  cases  cited* 
Appellants'  motions  to  dismiss  were  irregular  in  form  and  am- 
biguous  and  uncertain. 

An  appeal  bond  may  be  amended,  if  defective.  JSomheim^ 
V.  Baldfjoin,  88  Cal.  671 ;  Goulier  v.  Starky  7  id.  244. 

BiJUUB,  J.  This  action  was  brought  and  tried  in  the  probate 
court  of  Lewis  and  Clarke  county,  and  the  appellants  recovered 
jndgment.  A  notice  of  appeal  from  this  judgment  was  filed  by 
the  respondents  June  2, 1874,  but  not  served  upon  the  appellants. 
An  undertaking  with  one  surety  was  given  at  the  same  time^ 
which  was  approved  by  the  probate  judge  November  4,  1874. 
Subsequently  the  transcript  and  other  papers  were  delivered  to 
the  d^  of  the  district  court.  The  appellants  ap])eared  gener- 
ally at  the  May  term,  1875,  and  made  an  oral  motion  to  dismiss 
the  appeal  for  two  reasons :  That  no  notice  of  appeal  had  been 
served  upon  them,  and  that  the  undertaking  on  appeal  had  not 
been  perfected  within  the  time  required  by  law.  The  motion  was 
denied,  and  a  written  motion  of  the  same  character  was  filed  and 
ovefruled  at  the  following  term  in  November.  This  was  entered 
in  the  ^^  motion  book,"  and  assigned  only  one  ground,  that  the 
appeal  *^  is  not  perfected  according  to  law."  Afterward,  at  the 
same  term,  the  action  was  tried  by  a  jury  by  the  agreement  of  the 
parties  and  a  judgment  was  entered  on  the  verdict  for  the  respond* 
ents. 
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The  action  of  the  court  in  refoeiiig  to  dismiaa  the  appeal  from 
the  probate  court  is  the  only  error  of  which  the  appellants  com* 
plain. 

We  think  that  the  appellants  waived  the  irr^^laiitiee  of  the 
respondents  in  the  taking  of  their  appeal  from  the  probate  oonrt       4 
by  proceeding  to  a  trial  in  the  court  below.    The  appellants  made 

.  a  general  appearance  at  two  terms  of  the  district  oonrt  and  sub- 
mitted the  case  to  the  jury  without  making  any  objection,  or  tak- 
ing an  appeal  from  the  orders  overruling  their  motions  to  disnuss 
the  appeal  from  the  probate  court.  In  McZercMi  v.  Shartaer^  5 
Cal.  70,  Mr.  Justice  Hetdb;nfbldt  says :    '^  It  is  unnecessaiy  to 

'  decide  whether  the  notice  of  appeal  was  in  conformity  with  the 
statute.  We  have  often  determined  that  where  the  object  of  no- 
tice was  accomplished  it  is  immaterial  whether  there  was  notice 
or  not.    Where  both  parties  appear,  no  notice  whatever  is  neces- 

:  sary  to  be  shown."     The  same  principle  is  dedsive  of  the  objec- 
tions of  the  appellants  to  the  undertaldng.    When  the  appeal  is 
taken  honajide^  and  not  for  delay,  the  appellate  court  will  pennit 
nothcr  undertaking  to  be  filed  in  lieu  of  one  which  is  defective 
CovUer  v.  Sturhy^i  CaL  245. 

Wo  will  take  another  view  of  the  case.  Have  the  appellants 
waived  any  rights  in  the  court  below }  It  has  been  held,  that^  on 
the  motion  for  a  new  trials  the  filing  of  a  counter  statement  is  a 

-  waiver  of  objections  to  the  want  of  notice  of  the  intention  to 
move  for  a  new  trial.  WUUamsY.  Ore^aryy  9  Oal.  76.  A  judg- 
ment l>y  default  is  waived  by  an  attomjey,  who  accepts  service  of 
a  demurrer  after  the  default  has  been  taken.  Hestres  v.  GlementB^ 
21  Gal.  425.  In  OaU  v.  Tu^urrme  W.  Co.y  14:  GaL  25,  no  an 
swer  to  the  complaint  was  filed,  and  the  plaintifis  went  to  trial 
without  asking  for  a  judgment  by  defaiilt  for  the  failure  to  an- 
swer. When  the  plaintiffs  complained  of  this  error  on  the  appeal, 
tiie  court  said  that  ^^  they  took  the  chances,  and  if  they  had  sue- 

'  ceeded  the  defendants  could  not  have  objected  to  the  result,  and 
when  they  fail  they  must  abide  the  judgment."     The  appellantB 

.  took  the  chances  in  gambling  for  a  verdict  and  failed,  and  cannot 
now  take  advantage  of  the  irr^ularities  which  have  been  men- 
tioned. Warren  v,  Glynifh^  37  N.  H.  34fl ;,  liiokmond  v.  ToS- 
madge^  16  Johns.  307.      They  do  not  attack  the  judgment,  which 

:  has  been  rendered  against  them,  and  it  is  affirmed. 

Judgment  affirmed. 
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Demebs,  respondent,  v.  Ck^aaoNOy  appelibuit. 

Obvenhb     \X  la  a  good  defeiuio,  in  an  ^ioi^  on  a  r^leyiik  boAd,  lO  reooTor- 
the  value  of  propert7  replevied  in  defaalt  of  its  ralarn,  to  ahow  that  the 
plaintiff  had  taken  such  property  into' his  posseesion  by^  other  process 
prior  to  judgment  in  the  replevltr  sttit.     A  plaintiff  cannot  hare  the  prop- 
er^ and  a  Jad^fment  a^nst  the  swreties  fof  Its  value* at  tlie  same  time. 

Appeal  from  SecKynd  JHstriely  Mis^otda-  (/aunty. 

W.  J.  MoOosmoK  and  W.  J.  STJBPHEfS,' for  appellants 
The  answer  was  relevant  and*  sufficient,  and  the  demurrer 
flhonld  have  been  overrnled.    Oaldwdl  v.  OanSy  1  Mon.  576. « 

» 

A.  £.  Mathisit,  for  respondent. 

The  defendants  were  bound  absohitely  by  the  recitals  in  the 
nndertakii^.  Being  giren  under  the  statute,  the  law  imports  a 
good  considenition  besides  the  retention  of  the  property.  The 
defense  might  have  been  good  if  interposed  in  the  replevin 
fiuit ;  but  d^endants  cannot  avail  themselves  of  it  in  an  action  on 
the  undertaking.  The  judgment  in  Ae  replevin  suit  is  res  adr 
judicata  as  to  all  stich  matters.    Lomme  v.  Sweenejf^  1  Mon.  584. 

Wade,  C.  J.  This  is  an'  action  upon  an  undertaking  execiited 
by  defendants  in  a  suit  by  phrintiS  against  one  Harding,  upon 
claim  and  delivery  of  personal  property  under  the  statute.  There 
was  a  judgment  for  the  plaintiff  for  a  return  of  the  property,  or 
for  $324.90,  its  value,  in  case  a  return  could  not  be  had.  The 
property  was  not  returned,  and  execution  for  its  value  was  not 
satisfied.  .'.•.•.:' 

The  defendants,  in  their  answer,  as  a  defense,  allege  that  after 
the  execntion  of  the  uoidertaking  sued  on,  and  prior  to  the.  judg- 
ment for  plaintiff  in  the  action  for  claim '  arid  delivferyj  pll&itiff 
commenced  an  action  in  a  justice^s  court  in  Frendhtowtili' Mis- 
soula county,  on  a  demand  arising  upon  contract  for  $&^,  fm€l  re- 
covered a  judgment  thereon ;  that,  by  virtue  of  an  attaehanent 
and  execution,  the  plaintiff  took  from  the  deMidants'  poseession 
all  the  property  described  in  plaintiff's  complaint  herein,  except 
480  bushels  of  wheats  and  never  retumi^  thq  same.  Also,  that 
Vol.  IL— 49 
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the  plaintiff  took  and  earned  away  from  the  defendants'  poeses- 
sion  said  480  bnahela  of  wheat 

There  was  a  demnrrer  to  the  answer,  which  was  sustained,  and, 
the  defendants  electing  to  abide  by  their  answer,  judgment  was 
rendered  for  plaintiff  for  $334.90  and  interest. 

The  defendants  seem  to  have  held  the  property  as  seenrity  f oi 
having  signed  the  nndertaking  for  its  return,  if  return  should  be 
adjudged. 

But  the  plaintiff  by  his  own  act,  and  without  the  aid  of  legal 
process,  as  to  a  large  portion  of  the  property,  takes  and  carries  it 
away  from  the  defendants'  possession,  and  thereby  makes  a  return 
thereof  by  the  defendants  impossible.  But  the  purposes  of  the 
undertaking  having  been  fhlfilled,  and  the  plaintiff,  having 
taken  the  property  into  his  own  possession,  cannot  now  sue  and 
recover  a  judgment  against  the  sureties  on  the  undertaking,  be- 
cause they  have  &iled  to  retura  the  property.  The  plaintiff 
cannot  have  the  property  and  a  judgment  against  the  sureties  for 
its  value. 

This  case  comes  within  the  principle  decided  by  this  court  in 
the  case  of  Oaldwell  v.  Oane^  1  Mon.  570,  to  which  we  refer  for 
afurther  discussion  of  the  question.  The  answer  contained  a  good 
defense  to  the  action,  and  the  demurrer  should  have  been  over- 
ruled. 

Judgment  reversed  and  oauee  remanded. 


Obxiohton,  appellant,  v.  Hiebshfibld,  respondent 

Oasb  ovbbkulbd.  Tkft  cam  of  Oretght^n  v.  Sart^lM,  1  Moa.  SS9.  hdlding 
thftt  the  dril  Praetioe  Aet  of  MontanA  did  not  apply  to  oqaltj  caaes,  OT«r- 
raled.  That  deolaion  was  haaed  on  the  oaao  of  Dunphif  ▼.  ^ein§ohmidi, 
11  Wall.  614,  which  was  rerened  in  the  ctae  of  MorribuekU  ▼.  Toomb$, 
18  id.  648,  and  Henhfleld  v.  Gnffith,  id.  657. 

CnsBBKAKiKe  OK  AFPRAL — docluUng,  a  nUpMerial  tui-^it$  pwrpate.  Aa- 
other  raling  in  the  same  ease,  1  Mon.  689,  to  the  eflbot  that  a  deficient 
judgment  should  he  prorided  for  in  the  decree  and  afterwasd  entered  and 
docketed  in  order  to  sastaln  an  action  on  an  undertaking  o  pay  any  da 
flfltoa^  on  Side  of  mortgaged  premises,  giren  on  appeal,  is  also  orerruM. 
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That  deeisioD  wae  baaed  on  the  oaae  of  Orchard  r.  HnghM,  >.  Wall.  Tt, 
aud  on  mle  96  of  the  United  States  aapreme  court,  of  which  the  former 
was  revenied  and  the  latter  became  inoperative.  The  law  requires  a  de* 
fidency  on  the  sale  of  mortgaged  premleea  to  be  docketed,  to  become  a 
lien  and  notify  third  parties.  A  decree  need  not  contain  what  the  law 
requires  to  be  done  without  it,  and  the  act  of  the  derk  in  such  cases  is  in 
no  sense  a  judgment,  nor  is  it  final  or  dedsiTe. 

Appeal  from  Third  District,  Lewis  and  Clarke  Cbwhty. 
This  is  a  rehearing  of  the  ease  reported  anUj  169. 

ft 

Johnston  &  Toolb^  for  appellant. 

Chuhasbbo  &  Chadwiok,  for  respondent. 

Knowi^bs,  J.  This  case  is  presented  to  this  court  at  this  time 
on  a  motion  for  a  rehearing,  and  the  parties  have  without  objeotioti 
pursued  the  praetioe  that  has  heretofore  been  rehictantly  permitted, 
of  presenting  in  such  motion  the  whole  case,  as  though  a  rehearing 
had  been  granted.  A  rule  of  this  court  adopted  at  this  term  will 
prevent  such  practice  in  the  future.  This  case  was  considered  at 
the  August  term  of  this  court  for  1873,  and  the  opinion  then  ren- 
dered appears  in  1  Mon.  641.  The  facts  of  the  case  appear  fully  in 
that  opinion,  and  will  not  be  set  forth  in  this.  The  opinion  re* 
ferred  to  was  based,  in  the  main,  upon  the  opinion  of  the  supr^ne 
court  of  the  TJnited  States  in  Dwryphy  v.  Kleiiuchmidt^  11  WalL 
614.  That  court  being  the  appellate  court  of  this,  the  ruling  of 
that  court  in  the  case  controlled  this,  and  in  obedience  to  what  we 
conceived  to  be  the  judicial  principles  therein  enunciated,  we  held 
the  judgment  and  decree  in  the  case  of  Griffith  <&  Thompeon  v^ 
Herma/n  and  Star  et  o^.,  in  which  the  undertaking  under  consideara- 
tion  in  this  action  was  executed^  void  and  of  no  effect.  Fortunately 
for  the  happiness  and  peace  of  mind  of  the  judicial  officers  of  this 
Territory,  and  for  the  stability  and  security  of  the  title  of  property 
acquired  through  judicial  and  execution  ^es  therein,  that  ease 
was  reversed  in  HoTvJbuoTde  v.  TooTnhs^  18  Wall.  648.  And  in 
the  case  of  Hershfidd  v.  Oriffith^  id.  657,  in  accordance  with  the* 
-views  expressed  in  the  case  of  HornbttcMe  v.  Thomba^  that  court 
held  the  decree  in  the  above-named  case  of  Griffith  <b  Thompson 
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V.  Star  et  al.  valid.  Tke  cbaoge  of  yi^ws  and  the  rulings  of 
that  court  make  it  a  neooasitj  that  we  should  take  a  new  position, 
and  hold  that  the  rulings  formerly  expressed  by  us  in  this 
ease,  as  to  the  validity  of  the  judgment  and  decree  in  the  said 
case  of  OriffUh  <&  Thompson  v.  Star  et  al.^  should  be  reversed. 
Taking  as  a  basis  that  the  decree  in  that  case  was  correct,  we  are 
confronted  with  another  ruling  made  in  this  case.  Although  the 
undertaking  provided  for  the  payment  of  any  deficiency  that  might 
arise  upon  the  sale  of  the  mortgaged  premises,  no  judgment  or 
decree  for  a  deficiency  was  awarded  in  said  decree,  or  docketed  by 
the  clerk,  and  no  action  would  lie  upon  this  undertaking.  As  ap- 
pears from  the  former  opinion  in  this  case,  such  ruling  was  based 
principally  upon  that  of  the  supreme  court  of  the  United  States 
in  Orchard  v.  Hughes^  1  Wall.  77,  and  rule  96  of  that  court 
It  was  held  by  this  court  that  such  decision  and  rule  in  all 
equity  cases^  in  the  main,  forced  us  into  the  chancery  practice 
that  prevailed  in  the  Federal  courts^  and  to  a  great  extent  made 
our  Code  in  equity  cases  inoperative.  There  is  nothing  that  ap- 
pears in  the  reported  decisions  of  Orchaa*d  v.  Hughsa  that  could 
lead  this  court  to  infer  that  such  case  was  brought  in  one  of  the 
district  courts  f or  the  Territoiy  of  Nebraska^  exercising  other  than 
its  ordinary  chancery  jurisdiction  conferred  by  the  ninth  section 
of  its  Organic  Act,  whicb  is  identical  with  the  same  section  of  our 
own  Organic  Act.  And  the  rule  referred  to  is  general.  In  its  terms 
it  applies  to  all  equity  cases  in  the  Territorial  courts,  and  not  eqpe-* 
cially  to  those  that  appeal  to  the  jurisdiction  of  those  courts  when 
exercising  the  jurisdiction  of  the  district  and  circuit  courts  of  the 
United  States.  Under  this  decision  and  rule  it  was  our  opinion 
that  the  decree  should  provide  for  the  entering  up  of  a  decree  for 
a  deficiency,  and  in  accordance  with  section  395  of  our  Practice 
Act,  the  clerk  should  docket  the  same  up(MEi  the  return  of  the  sheriff, 
before  there  would  be  or  could  be  any  deficiency  to  meet  the  con- 
dition  in  the  recognizance  for  the  payment  of  a  deficiency.  As 
there  was  no  provision  in  the  decree  of  Griffith  <&  Thompson  v.  Star 
et  al.  for  a  decree  for  a  deficiency,  we  said :  "  "We  are  not  called 
upon  to  create  a  condition  and  then  to  assign  a  breach  of  the  under- 
taking for  a  violation  thereof.^'  Most  happily,  this  case  of  Orchard 
¥.  J?t<^A^ followed  the  fate  of  ^^GSj^oiDu/nphyv.  Kleinaohmidt^ 
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and  mudi  to  our  relief  and  the  satisfaction  of  the  legal  profession, 
we  believe,  throughout  this  Territory,  was  reversed  by  the  learned 
and  justly  distinguished  court  that  rendered  it,  and  nile  9(> 
of  said  court  thereby  became  inoperative.  And  we  find  our- 
selves, after  great  anxiety,  confronted  only  by  the  provisions  of 
the  Civil  Practice  Act  of  this  Territory  in  the  consideration  of  .the 
questions  presented  to  us  in  this  case  before  us.  The  point  we 
are  called  upon  to  decide  is  this  :  Are  the  defendants  liable  on 
their  undertaking  sued  upon  in  this  case,  considering  its  provisions 
and  the  fact  that  the  clerk  docketed  no  deficiency  judgment  atlter 
the  sale  of  the  mortgaged  premises,  and  the  return  of  the  sheriff 
in  the  case  of  Oriffith  dh  Thompson  v.  Star  et  al.f  The  condition 
of  this  undertaking  is,  "that  Hershfield  and  Hanauer  should  com- 
mit no  waste,  or  suffer  any  to  be  committed  in  said  premises,  and 
pay  any  deficiency  arising  in  the  sale  of  the  mortgaged  premises^ 
and  all  damages  and  costs  which  might  be  awarded  on  appeal." 
This  undertaking  was  for  the  payment  of  any  deficiency  arising  on 
the  sale  of  the  mortgaged  premises.  Is  there  no  deficiency  that 
can  be  so  considered  until  the  clerk  has  docketed  a  deficiency  judg- 
ment? Under  the  Civil  Practice  Act  in  California  prior  to  1861, 
at  which  date  it  was  amended,  the  plaintiff,  in  an  action  to  foreclose 
a  mortgage,  could  take  a  personal  judgment  against  the  mort- 
gagee, and  the  decree  would  be  for  an  order  of  sale  to  sell  the 
mortgaged  premises  and  apply  the  proceeds  of  such  sale  to  satisfy 
this  personal  judgment.  The  return  of  the  sale  of  the  sheriff 
was  treated  as  a  return  of  that  officer  in  a  sale  under  an  execution* 
And  the  judgment  throughout  was  treated  as  an  ordinary  per* 
sonal  judgment,  save  that  it  might  be  satisfied  by  the  sale  of  the 
mortgaged  premises.  The  cases  of  RoUins  v.  Forbes^  10  CaU 
299,  and  Englimd  v.  Lewis^  25  id,  837,  fully  support  these  views* 
In  1861  the  amendment  to  the  California  Practice  Act  made  it 
identical  with  our  own,  upon  the  subject  of  the  foreclosure  of 
mortgages.  Probably  our  statute  upon  this  subject  was  copied 
from  the  statutes  of  that  State.  The  California  authorities  con* 
sider  that  this  amendment  upon  this  subject  had  only  this  effect : 
There  could  be  no  lien  upon  real  estate  under  this  personal  judg- 
ment in  a  mortgage  foreclosure  action  until  a  judgment  for  a  de- 
ficiency was  docketed  by  the  clerk.     Culver  v.  liogersj  28  Cal. 
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520  ;  Bcno&ra  v.  Crary^  30  id.  621 ;  Z&viatan  v.  Swcm^  88  id.  480. 
Under  these  decisions,  there  can  be  no  doubt  but  that  in  Califor- 
nia, under  its  Civil  Practice  Act  as  it  now  stands,  it  is  still  proper, 
as  under  the  practice  before  this  amendment,  to  enter  a  personal 
judgment,  in  actions  for  the  foreclosure  of  a  mortgage,  and  then 
decree  a  sale  of  the  mortgaged  premises  to  satisfy  this  judgment. 
In'  fact,  it  is  considered  there  the  better  practice.  We  have  bor- 
rowed so  much  from  the  civil  practice  that  prevails  in  California 
that,  unless  there  are  insuperable  obstacles,  it  is  better  that  we 
should  follow  the  decisions  of  the  courts  of  that  State  in  regard 
thereto.  There  are  many  practical  results  to  be  deduced  in  fol- 
lowing the  practice  of  their  courts  in  relation  to  the  action  for 
the  foreclosure  of  mortgages  that  it  is  not  necessary  that  we 
should  now  refer  to.  '  In  considering  the  provisions  of  our  statute 
upon  the  subject  of  the  foreclosure  of  mortgages,  we  find  no  ob- 
jections to  following  the  practice  in  regard  thereto  that  prevails 
in  California.  If  the  question  were  a  new  one  we  should,  in  the 
main,  hold,  that  tlie  practice  that  prevails  there  was  correct.  The 
object  of  having  a  derk  docket  a  judgment  for  a  deficiency  being 
that  the  judgment  for  this  amount  might  become  a  lien  upon 
real  estate,  and  for  the  further  purpose,  of  apprising  purchasers  of 
such  estate  of  the  amount  of  the  lien  thereon.  It  follows,  that  the 
failure  of  the  clerk  so  to  do  was  no  dereliction  of  duty  of  which 
the  defendants  in  this  action  can  complain.  This  provision  of 
the  statute  was  not  made  for  their  benefit.  From  an  inspection 
of  the  statutes,  we  find  that  it  was  not  necessary  that  the  decree 
should  contain  a  provision  ordering  the  derk  to  docket  a  judgment 
for  a  deficiency.  The  law  requires  this,  and  we  haye  seen  what 
was  the  object  therefor.  The  clerk  does  not  enter  a  judgment 
for  a  deficiency.  He  dockets  one.  The  court  enters  the  judg- 
}nent,  and  the  clerk  does  the  ministerial  act  of  docketing  a  judg- 
ment for  a  defidency.  The  defendants  undertook  to  pay  any  de- 
fidenc^,  after  the  sale  of  the  mortgaged  premises,  that  might 
i*emain  on  the  personal  judgment  entered  in  the  action  of  Griffith 
<6  Thompson  v.  Star  et  al,^  and  not  any  judgment  for  a  deficiency 
that  the  clerk  might  docket.  The  real  question  in  such  an  action 
as  this  is :  How  much  of  a  deficieiicy  is  there,  and  how  much  ol 
the  judgment  entered  in  the  case  remains  unpaid  by  the  sale  of 
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the  n^oiigaged  property  ?  And  the  clerk,  acting  only  in  a  minich 
terial  capacity  in  docketing  this  judgment,  and  his  acts  being  in 
no  sense  an  adjudication,  it  follows  that  the  parties  could  go  be- 
hind even  this  to  determine  what  the  deficiency  was.  W0  h6kl, 
then,  that,  although  no  judgment  for  deficiency  was  docketed  in 
this  case,  the  action  would  lie  on  this  undertaking.  The  judgment 
in  the  case  of  Griffitk  db  Thompeon  v.  Star  ei  oL.  was  a  personal 
one,  with  a  decree  for  the  sale  of  the  mortgaged  property 
to  satisfy  the  same.  The  defendants  herein  urge  that  Hersh« 
field  and  Hanauer,  being  only  interveners,  were  not  required 
to  give  such  an  undertaking  as  this.  This  may  be  so.  But  they 
did  give  it,  and  this  is  what  the  court  below  found  was  its  effect : 
^^  Finding  fifth.  That,  in  consideration  of  said  appeal  and  the 
staying  of  said  sale,  said  defendants  gave  the  undertaking  sued 
on  for  the  payment  of  any  deficiency  growing  put  of  said  judg- 
ment and  sale.  Finding  sixth.  That  the  said  sale  was  stayed 
until  after  the  remittitur  was  received  from  the  supreme  court, 
and  execution  upon  said  judgment." 

Now,  as  to  the  fact  that  the  defendants  Hershfield  and  Hanauer 
were  not  required  to  give  this  undertaking,  they  had  the  right, 
being  creditors  of  Herman  &  Star,  to  contest  the  validity  of  the 
judgment  against  them.  For  all  that  this  court  may  know,  they 
so  intended  at  the  time  they  took  this  appeal.  They  put  them- 
selves in  a  condition  to  contest  it.  Their  undertaking  was  suffi- 
cient. 

The  ninth  finding  of  the  court  was  as  follows :  "  That  after 
deducting  the  proceeds  of  said  sale  from  said  judgment  and 
decree,  the  deficiency  amounts  to  the  sum  $3,477.75.'*  The  un- 
dertaking stayed  the  sale,  and  this  was  the  deficiency  arising 
thereon. 

The  respondents  maintain  that  they  appealed  from  a  portion  of 
the  judgment  in  the  case  of  Griffith  db  Thompson  v.  Star,  ct  al.^ 
and  that,  in  accordance  with  the  decisions  of  this  court  in  the  case 
of  BarJdey  v.  Logcm^  ante,  296,  the  court  had  no  jurisdiction  of 
the  appeal,  and  that  the  undertaking  on  that  appeal  was  useless 
and  void.  Without  stopping  to  discuss  the  effect  of  that  decision, 
if  the  facts  were  as  claimed  by  respondents,  let  us  see  what  the 
decision  was  in  that  case.    The  notice  of  appeal  read  as  follows : 
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^^Take  notice  that  the  aboTe-named  intervenerey  Lewis  fi» 
Herabfieid  and  A.  Hanauer,  hereby  appeal  to  the  sapreme  court 
of  Montana  Territoiy  from  the  judgment  or  decree  in  this  cause, 
and  filed  on  the  16di  day  of  May,  A.  D.  1873 ;  that  the  appeal 
IB  taken  from  the  judgment  of  the  court  giving  priority  to  the 
daim  of  said  plaintifiEs  over  the  daim  of  the  interveners,  and  for 
not  giving  such  priority  to  the  claim  of  such  interveners." 

Now,  there  is  nothing  in  any  part  of  this  notice  that  shows  that 
an  appeal  was  taken  from  a  part  of  a  judgment.  The  first  part 
of  the  notice  points  out  distinctly  that  the  appeal  is  from  the 
judgment,  and  the  second  part  does  not  say  that  the  appeal  is 
from  that  part  of  the  judgment  awarding  priority,  but  from  the 
judgment  awarding  priority.  This  is  only  descriptive  of  a  judg- 
ment. There  was  but  one  judgment  in  that  case,  so  far  as  we 
are  advised  by  the  record.  The  appeal  was  from  the  judgment^ 
and  not  from  a  part  of  it. 

The  order  of  this  court  is,  that  the  former  order  in  this  case 
in  this  court  be  set  aside ;  that  the  order  of  the  court  below  grant- 
ing a  new  trial  be,  and  the  same  is  hereby  reversed  and  set  aside,. 
and  the  cause  remanded  for  further  proceedings. 

Judgment  re9)ers6cL 

Blakx,  J.,  being  disqualified,  did  not  sit  in  the  above  case. 


TxBBrroBT,  appellant,  v.  Flowers,  respondent. 

Apvbal  bt  Terbitort  IK  CROCiNAL  CASE.  A  demnrrer  to  the  iDdlctment  in 
thifl  action  was  snstained  on  the  groand  that  theooart  did  not  have  juiia- 
diction  of  the  offense,  and  the  Territorir  appealed.  The  three  hundred  aod 
nlnetj-fifth  section  of  the  Criminal  Practice  Act  provides  that  the  Territory 
can  appeal  when  judgment  is  rendered  for  the  defendant  in  quashing  or 
setting  a^ide  an  Indictment.  Hdd,  that  this  appeal  has  been  properly 
taken  bj  the  Territory . 

SlTATirrORT  cONSTRUCTiois'  —  time  for  appealing  and  filing  transcript  in  critn- 
inal  ea$e.  The  notice  of  appeal  was  filed  and  served  October  10, 1874»  and 
tStit  transcript  was  filed  in  this  court  December  28. 1874.  The  three  hna- 
dnd  and  ninsty-aizth  section  ot  the  Criminal  Practice  Act  provides  that 
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'*  the  tnnseript  mnst  be  filed  within  thirty  dajs  after  the  appeal  is  taken.?' 
Held,  that  thie  statute  is  direotory,  and  that  the  delay  of  the  Territory  in. 
filing  the  transcript  does  not  authorise  this  court  to  dismiss  this  appeal. 

Appeal  from  First  District^  Jefferson  County, 

m 

JoHNBTON  <fe  Tools,  for  the  motion  to  dismiss  the  appeal 
J .  G.  Spbatt,  District  Attorney,  First  Distriet,  contra. 

Blaks,  J.  This  case  is  before  us  upon  the  motion  of  the  re- 
spondents to  dismiss  the  appeal  because  the  same  cannot  be,  and 
has  not  been,  taken  under  the  laws  of  the  Territory.  The  grand 
jury  of  Jefierson  county  presented  an  indictment  in  open  court 
October  7,  1874,  charging  the  respondents  with  the  commission 
of  the  crime  of  assault  and  battery.  A  demurrer  to  the  indict- 
ment on  the  ground  that  the  court  did  not  have  jurisdiction  of 
the  offense  was  sustained,  and  judgment  was  entered  that  the  re- 
spondents be  discharged.  We  are  of  the  opinion  that  this  appeal 
has  been  properly  taken  under  the  Criminal  Practice  Act,  which 
allows  the  Territory  to  appeal  when  judgment  is  rendered  for  the 
defendant  in  quashing  or  setting  aside  an  indictment.  Cr.  Pr. 
Act,  §  395. 

The  notice  of  appeal  was  filed  and  served  October  10, 1874, 
and  the  transcript  was  filed  in  this  court  December  28, 1874.  The 
law  provides  that  ^'  the  appeal  must  be  taken  within  six  months 
after  the  judgment  is  rendered,  and  the  transcript  must  be  filed 
within  thirty  days  after  the  appeal  is  taken."  Cr.  Pr.  Act,  §  396. 
The  transcript  was  not  filed  within  the  time  specified  in  this  sec- 
tion, and  the  respondents  insist  that  the  statute  is  mandatory. 
We  think  that  the  courts  recognize  a  distinction  in  this  matter. 
The  appeal  must  be  taken  within  six  months  after  the  judgment 
is  rendered,  but  the  language  relating  to  the  filing  of  the  tran« 
script  is  directory.  No  penalty  is  attached  to  a  failure  upon  the 
part  of  the  appellant  to  file  the  transcript  within  the  period  fixed 
by  law.  The  rights  of  the  respondents  have  not  been  impaired 
by  the  delay  complained  of.  In  Wood  v.  Fdbes^  5  Cal.  62,  Mr. 
Justice  Bbyan  says :  ^'  This  court  has  always  held  that  statutes 
fixing  the  time  for  filing  papers  in  a  oause  are  merely  directoiy/' 
Vol.  n.  — 60. 
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The  same  view  is  sapported  by  the  following  anthorities.  Sedg- 
wick's Stat.  Law,  868, 372 ;  Shaw  v.  RandaUy  15  Cal.  384 ;  PeopU 
v.  Lake  County ^  33  id.  487;  McQuillan  v.  Danahue^iQ  id.  157; 
Stats  T.  Bakery  8  Nev.  141. 

This  ia  the  first  case  in  which  this  conrt  haa  paased  upon  thie 
question,  but  the  subject  has  been  referred  to  in  other  causes  in 
which  the  dedsiona  were  based  upon  different  grounds.  Terri- 
tory Y.  FalUe^  anie^  986 ;  United  States  v.  MeMroyj  ante,  937. 

The  motion  is  overruled. 


• 

Datib,  appellant,  v.  Olark,  respondent 

BiaoncsHT— mWii— jMiMwiofk  In  MtioiM  of  ejectmect  the  plftintiff  mm 
proTe  tliat  ha  ia  iebed  of  the  premises,  or  some  estate  therein.  In  the  ah. 
senee  of  adverse  possession,  the  right  of  possession  follows  the  seisin  in 
law. 

Statutobt  oohbtbuotior — UmUatioM — qua/rtt  lode;  The  amendments  to 
the  statute  of  limitations,  approved  Jannaiy  11, 1873,  changed  the  oider 
and  character  of  the  evidence  in  actions  for  the  recovery  of  claims  upon 
quarts  lodes ;  and  the  plaintiff  must  show  that  he  was  in  the  actual  pos- 
session of  the  same  within  one  year  next  before  the  commencement  of  the 
action. 

Appeal  from  Second  Dietricty  Deer  Lodge  County, 
This  was  a  rehearing  of  the  case  reported  ante^  310. 

J.  0.  BoBiNsoK  and  Chumabebo  <fe  Chadwiok,  for  appellant. 

The  appellant  made  out  a  prima  facie  case.  Having  proved 
the  location  of  the- mining  ground  and  the  conveyance  to  him,  the 
law  presumes  a  continuing  title  until  the  contrary  is  proved.  Ty- 
ler on  Ejectment,  540,.  541,  761,  765  ;  Payne  v.  TreadweU^  16 
Cal.  242;  Eaight  v.  Oreen^  19  id.  117 ;  Lewis  v.  Ooyette^  3  Stew- 
art &  P.  184;  ApplegaU  v.  Doe^  2  Ind.  169;  Doe  v.  Weet^  1 
Blackf .  183 ;  Shuffleton  v.  Nelson^  2  Sawyer,  542 ;  3  Washb. 
Beal  Prop.  130 ;  Currier  v.  Oale^  9  Allen,  525 ;  Fosgate  v.  Sot- 
kimer  Co.y  9  Barb.  287 ;  Brown  v.  Kingy  5  Mete.  173. 
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To  defeat  appellant's  title,  respondent  mnfit  prove  a£Srmativelj 
that  he  had  been  in  the  adverse  possession  of  the  premises  for 
one  year.    Do9U>ell  v.  D^  La  La/ma^  30  How.  (U.  S.)  82. 

Shabp  &  Napton,  for  respondent. 

Blakb,  J.  This  case  is  before  ns,  upon  the  motion  of  the 
appellant)  for  a  rehearing.  In  considering  the  questions  which 
have  been  submitted,  we  must  be  governed  by  the  rule  established 
in  Columbia  M.  Co.  v.  Holier^  1  Mon.  432.  The  decisions  of 
this  court  will  not  be  reversed  unless  they  are  in  conflict  with  a ' 
statute  or  controlling  decision,  to  which  the  attention  of  the  court 
has  not  been  directed,  or  it  appears  that  some  question,  which  \9 
decisive  of  the  case,  has  been  submitted  by  counsel  and  been  over- 
looked by  the  court.  At  this  time  we  can  examine  only  one  ' 
proposition  that  has  been  discussed  by  the  appellant. 

It  is  maintained  that  he  made  out  9^  prima  fade  case  by  prov^^ 
ing  the  location  and  pre-emption  of  the  mining  ground  in  dispute, 
and  the  conveyance  of  the  same  tb  him  by  its  locators  and  pre- 
emptors ;  that  the  law  presumes  a  continuing  title  and  possession^ 
and  that  it  was  necessary  for  the  respondent  to  show  that  he  had 
been  in  the  adverse  possession  of  the  property  for  the  period  of 
one  year.  In  actions  of  ejectment  the  courts  hold  that  it  is  suffi- 
cient for  the  plaintiff  to  aver  that  he  is  seised  of  the  premises  or 
some  estate  therein,  and  the  right  of  possession  follows  as  a  legal 
conclusion  from  the  seisin.  '^  If  seisin  is  once  proved,  it  will  be 
presumed  to  continue  until  the  contrary  is  shown."  Currier  v. 
OaUy  9  Allen,  625 ;  Brown  v.  Ki/ng^  5  Mete.  173 ;  Payne  v» 
Tread/weUy  16  Cal.  244 ;  3  Washb.  Real  Prop.  130,  and  cases 
there  cited.  ^^  In  the  absence  of  adverse  possession,  seisin  follows 
the  legal  title,  and  seisin  in  law  carries  with  it  the  legal  posses* 
sion."  FarweU  v:  Roger9y  99  Mass.  33,  and  cases  there  cited* 
It  must  be  conceded  that  these  authorities  would  be  decisive  in 
this  case,  if  the  statutes,  which  are  cited  and  commented  upon  in  ' 
the  opinion  delivered  at  the  first  hearing  of '  this  appeal,  had  not 
been  enacted. 

Did  this  court  state  correctly  tlie  effect  of  the  amendments  to 
the  statute  of  limitations^  approved  January  11, 1872  ?    Cod.  St8» 
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591.  The  language  of  the  law  is  plain  and  nnambiguous,  and 
tliei'C  is  no  room  for  construction.  United  States  v.  Fi^Ker^  2 
Cranch,  399 ;  Smith  v.  WiUiams,  arUe^  196.  We  can  apply  Lord 
Coke's  rule  and  consider  the  previous  state  of  the  law,  and  the 
mischief  which  the  statute  was  passed  to  obviate.  Sedgw.  on 
Stat.  Law,  235.  Before  the  adoption  of  these  amendments  by  the 
legislative  assembly,  the  title  to  many  of  the  quartz  lodes  within 
the  Territory  was  based  upon  the  notice  of  the  preemption  or 
discovery,  whicli  had  been  filed  in  the  office  of  the  county  re- 
coi'der.  No  work  was  required  to  be  performed  to  hold  the  prop- 
erty, and  the  means  of  defining  the  extent  of  the  mining  daima 
were  imperfect  and  uncertain.  The  doctrine  of  the  authorities 
referred  to  was  recognized  by  our  courts,  and  the  law  presumed 
that  the  person  having  the  record  title  had  the  possession  of  the 
lode.  These  amendments  were  passed  to  obviate  the  mischief  re- 
sulting from  the  enforcement  of  this  rule,  and  the  nature  of  the 
testimony  required  in  actions  for  the  recovery  of  property  of  this 
character  was  changed.  The  plaintiff  in  such  a  case  is  compelled 
to  prove  that  he  or  his  assigns,  or  predecessors  in  interest,  was  in 
the  actual  seisin  or  possession  of  the  lode  daim  within  one  year  next 
before  the  commencement  of  the  action,  and  the  legal  presump- 
tion of  such  possession  has  been  rendered  insuffident.  Courts 
have  no  power  to  modify  this  statute  by  the  exeroifie  of  a  sound 
discretion.  The  appellant  failed  to  comply  with  this  act  in  the 
introduction  of  his  evidence,  and  the  motion  for  a  rehearing  most 

be  denied. 

Bekearing  dented. 


XlNrrKD  States,  respondent,  v.  Ensign,  appellant 

TURiTOiUAL  LBGiSLATURK  •—  p&toers  —  UmUoUons  -—  cage  afirmed.  The  Or 
ganic  Act  that  oonfera  upon  the  district  courts  common-law  and  chanoefy 
jnriadiction,  and  also  the  jurisdiction  exercised  by  the  United  States  cir- 
cait  and  district  courts,  provides  that  this  jurisdiction,  in  all  alike,  shall 
be  as  limited  by  law.  This  limitation  may  extend  to  the  mods  of  ezer. 
doing  this  Juriadiction,  and  applies  to  all  branches  <d  thai  Joziadlctioo. 
Case  of  Gallagher  v.  Bate^,  1  Mon.  457,  affinned« 
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Pkactice — €ominafi4aw  fanm  —  $eire  facias  —  eamplaint.  The  CSvil  PMbcUee 
Act  applies  as  well  to  oaaea  in  which  the  district  coart  exercises  the  juris- 
diction of  the  United  States  circuit  and  district  coarts,  and  in  which  the 
United  States  is  a  party.  The  common-law  forms  of  procedure,  including 
wire  facias^  are  done  away,  and  a  complaint  is  necessary  in  all  dvil 
actions. 

VvDXRTAKiSQ  —  a  cMl  ocHcn,  The  action  on  a  forfeited  undertaking,  though, 
given  to  secure  appearance  in  a  criminal  case,  is  itself  a  civil  action  on  a 
contract  with  liquidated  damages. 

Appeal  from  Second  District^  Deer  Lodge  County. 
Chumasbso  &  Ohadwiok,  for  appellants. 

Merbitt  C.  Paos,  United  States  Attorney,  for  respondent. 

The  judgment  at  the  April  term  was  rendered  in  accordance 
with  the  practioe  in  snch  cases,  and  is  good  and  sufficient  in  law. 

The  theory  of  the  common  law  is,  that  the  rendition  of  a  judg- 
ment is  the  act  of  the  law,  not  of  the  court.  Freeman  on  Jndg- 
ments,  546. 

The  journal  entry  shows  that  the  plaintiff  was  entitled  to  judg- 
ment, and  that  it  was  the  intention  of  the  court  to  give  effect  to 
the  law.    Nothing  more  was  needed. 

No  particular  formula  of  words  are  necessary  to  constitute  a 
valid  judgment.  Defects  in  phraseology,  or  the  failure  to  employ 
the  terms  in  common  use  in  such  cases,  cannot  operate  to  render 
the  judgment  a  nullity.    Freeman  on  Judgments,  §  47. 

Wapb,  0.  J.    This  is  an  action  upon  an  undertaking. 

The  facts  are  as  follows:  At  the  September  term,  1873,  of  the 
district  court  within  and  for  the  county  of  Deer  Lodge,  sitting  to 
hear  and  determine  causes  arising  under  the  constitution  and  laws 
of  the  United,  States,  an  iiulictment  was  found  against  the  defend* 
ant  Ensign  and  others,  charging  them  with  a  conspiracy  to  defraud 
the  United  States.  Thereupon,  on  the  31st  day  of  December, 
1873^  Ensign  filed  with  the  clerk  of  the  court  a  bond  conditioned 
for  his  appearance  at  the  ensuing  April  term  of  the  court  to  an- 
swer sndi  charge,  in  the  sum  of  ^,500,  with  Largey  and  CaiToU 
as  sureties  thereon.  At  the  ensuing  term  Ensign  did  not  appear, 
and  his  undertaking  was  adjudged  forfeited,  and  the  cause  contin 


898  Uhtted  Statkb  v.  EvsiaN.  [Jaa  T.. 

ned  until  tlic  next  term.  On  the  27th  daj  of  April,  1874^  a  9cir€ 
/aeiaa  was  issued  by  the  clerk  of  the  court  setting  forth  the  find- 
ing of  the  indictment,  the  execution  of  the  undertaking,  the  for- 
feiture of  the  same,  the  liability  of  the  sureties  thereon,  and  an 
order  upon  the  defendants  to  appear  at  the  September  term,  1874, 
of  the  court,  to  show  cause  why  the  United  States  should  not  have 
execution  against  them  for  the  amount  of  such  undertaking,  if 
they  desired  so  to  do,  which  writ  was  served  upon  the  defendant 
Carroll  on  the  8th  day  of  May,  1874,  and  on  the  defendant  Lai^y 
on  the  7th  day  of  September,  1874.  Afterward,  on  the  10th  day 
of  September,  1874,  at  the  September  term  of  the  court,  the 
United  States  attorney  moved  for  a  judgment  against  the  defend- 
ants, which  motion  was  granted,  and  judgment  entered  for  the  sum 
3f  $2,500,  the  amount  of  the  undertaking,  to  which  the  defendants 
duly  excepted  and  filed  their  bill  of  exceptions,  and  from  the  judg- 
ment appealed  to  this  court. 

Upon  this  statement  of  &cts  was  the  judgment  r^;ulariy  and 
duly  obtained  ?  By  the  execution  of  the  undertaking  and  the  for- 
feiture thereof,  a  right  of  action  accrued  to  the  United  States,  in 
an  action  arising  under  the  laws  of  the  United  States.  In  the 
prosecution  of  tliis  right  the  practice  of  the  common  law  was 
adopted,  and  a  scire  facioA  issued.  This  writ,  when  it  is  applica- 
ble and  tlic  proper  remedy,  is  a  pleading.  It  takes  the  place  of  a 
declaration  or  complaint,  and  maybe  demurred  to  for  insufficiency 
or  otherwise,  or  answered,  and  an  issue  formed  as  in  other  cases. 
But  under  the  Practice  Act  of  the  Territory  this  writ  is  not  the 
proper  method  of  commencing  an  action.  Section  "  1 "  of  that 
act  provides,  "  there  shall  be  in  this  Territory  but  one  form  of 
civil  action  for  the  enforcement  or  protection  of  private  rights,  and 
the  redress  or  prevention  of  private  wrongs,  which  shall  be  the 
same  at  law  and  in  equity."  Section  28  provides,  that  civil  actions 
in  the  district  courts  ^^  shall  be  commenced  by  the  filing  of  a  com- 
plaint with  the  clerk  of  the  court  in  which  the  action  is  brought, 
and  the  issuing'of  a  simimons  thereon."  In  the  case  before  us  no 
complaint  was  filed  and  no  summons  issued.  Clearly  the  provis- 
ions of  the  Practice  Act  wei*o  disregarded  in  the  prosecution  of 
the  action,  and  the  question  is  presented  whether  or  not  die  pro- 
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▼inonaQf  iliAt  act  are  applicable  to  a  case  of  this  kind  arifllnganiiar 
the  lawB  of  the  United  States. 

1.  Thifi  is  a  dvil  action,  and  what  f oUowb  is  said  in  relation  to 
civil  actions.  It  is  prosecated  by  the  plaintifi  to  reoover  the 
amoant  of  an  undertaking  and  promise  nuule  by  the  defendants. 
The  &ct  that  the  undertaking  was  given  to  secure  the  appearance 
of  Ensign  to  answer  a  criminal  charge  does  not  make  it  a  criminal 
action,  or  in  the  nature  of  one.  It  is  an  action  on  a  contract  with 
liquidated  damages. 

2.  When  the  United  States  comes  into  the  district  courts  of  the 

• 

Territory,  while  sitting  in  their  capacity  of,  and  clothed  with  the 
jurisdiction  of  circuit  and  district  courts  of  the  United  States,  to 
enforce  a  civil  right  arising  under  the  constitution  and  laws  of  the 
United  States,  must  they  conform  to  the  practice  of  the  Tenitorial 
courts}  Or,  in  such  cases,  do  the  practice  and  mode  of  proceed- 
ings in  the  United  States  courts  take  the  place  of  and  supplant 
our  Oivil  Pmetice  Act } 

What  is  the  power  of  the  legislature  of  the  Territory  to  regu- 
late the  exercise  of  the  jurisdiction  of  the  district  courts  ?  The 
Organic  Act  authorizes  and  provides  for  a  legislature,  and  gives 
it  authority  to  legislate  upon  all  rightful  subjects  of  legislation. 
Was  the  adoption  of  the  Oivil  Practice  Act  within  the  legitimate 
scope  of  legislative  authority,  and  if  so,  to  what  extent  does  it 
r^^ulate  the  practice  of  the  district  courts  while  sitting  to  hear 
civil  causes  arising  under  the  constitution  and  laws  of  the  United 
States?  In  Clinton  v.  Englebrechtj  13  Wall.  Ml,  Ohief  Justice 
Ohasb  dismisses  the  powers  of  Territorial  legislatures  under  Oiganic 
Acts  like  our  own,  and  says :  "  The  theory  upon  which  the  various 
governments  for  portions  of  the  Territory  of  the  United  States 
have  been  organized  has  ever  been  that  of  leaving  to  the  inhabit- 
ants all  the  powers  of  self-government  consistent  with  the  su- 
premacy and  supervision  of  national  authority  and  with  certain 
fundamental  principles  established  by  congress.  As  early  as  1784 
an  ordinance  was  adopted  by  the  congress  of  the  confederation, 
providing  for  the  division  of  all  the  Territory  ceded  or  to  be  ceded, 
into  States,  with  boundaries  ascertained  by  the  ordinance.  These 
States  were  severally  authorised  to  adopt  for  their  temporary  gov- 
emmfflit  the  constitntion  and  laws  of  any  one  of  the  States^  and 
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piOTiaioi  was  made  for  their  ultimate  admission,  by  delegates 
into  the  congress  of  the  United  States.  We  thus  find  the  fint 
'  plan  for  the  establishment  of  governments  in  the  Territories  au- 
thorized the  adoption  of  State  governments  from  the  start,  and 
oonmiitted  all  matters  of  internal  legislation  to  the  discretion  of 
'  the  inhabitants,  nnrestrioted  otherwise  than  bj  the  State  oonsti- 
tation  originaUy  adopted  by  them.  This  ordinance  applying  to 
all  the  Territories  ceded  or  to  be  ceded,  was  superseded  three 
years  later  by  the  ordinance  of  1787,  restricted  in  its  application  to 
the  Tenitoiy  north-west  of  the  river  Ohio,  tiie  only  Territory  which 
had  then  been  actoally  ceded  to  the  United  States." 

After  speaking  of  the  organieatioQ  of  the  Territorial  govern- 
ments  since  the  ordinance  of  1787,  he  continues :  ^^  In  all  the  Ter- 
ritories fidl  power  was  given  to  the  legislature  over  all  ordinary 
subjects  of  l^;islation.  The  terms  in  which  it  was  granted  were 
various,  but  the  import  was  the  same  in  all."  In  that  case  the 
court  was  testing  the  validity  of  the  statute  of  the  Territorial 
legislature  of  the  Territory  of  Utah  respecting  the  impaneling 
of  jurors.  And  the  question  was  whether  such  statute  came 
within  the  scope  and  meaning  of  a  provision  of  the  Oiganic  Act 
of  that  Territory,  which  is  the  same  as  that  of  our  own,  providing 
that  the  legislative  power  of  the  Territory  shall  extend  to  all 
r^htful  subjects  of  legislation,  and  the  statute  was  hdd  valid  for 
the  reason  that  the  legislature  in  enacting  it  had  not  transcended 
its  authority. 

The  logical  sequence  deducible  fh>m  this  decision  is,  that  a 
Territorial  legislature  clothed  with  the,  authority  of  our  own 
under  the  Organic  Act^  has  the  rightful  authority  to  enact  a  Oode 
of  Oivil  Procedure,  and  to  prescribe  the  forms  of  actions  and 
modes  of  practice  in  the  Territorial  .courts. 

Oertainly  if  it  can  regulate  the  manner  of  impaneling  juries 
it  can  provide  how  actions  shall  be  commenced  and  prosecuted, 
and  the  form  and  mode  of  proceeding  therein.  In  Hombuckie 
V.  Toomhsy  18  Wall.  666,  the  supreme  court  of  the  United 
States  says :  ^^  From  a  review  of  the  entire  past  legislation  of 
oongress  on  the  subject  under  consideration,  our  conclusion  is  that 
the  practice,  pleadings  and  forms  and  modes  of  proceeding  of  the 
courts,  as  well  as  theur  respective  jurisdictions,  subject. 
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«8  before  said,  to  a  few  express  or  implied  ooaditions  in  the  Or^ 
ganic  Act  itself,  were  int^ided  to  be  left  to  the  legislatiye  aetion^ 
of  the  Territorial  assemblies,  and  to  the  regulations  which  mi^t 
be  adopted  by  the  oourts  theoiselyes." 

We  condade  then  that  ofor  legislature  did  not  overstep  its  au- 
thority in  enacting  and  adopting  the  Code  of  Civil  Procedure. 

It  remains  to  ascertain  to  what  extent  the  Codo  thus  established 
and  the  practice  thereunder  apply  in  the  Territorial  district  courts, 
when  sitting  to  hear  and  determine  dvil  causes,  arising  under  the- 
constitution  and  laws  of  the  United  States.  Our  district  courts- 
are,  by  the  Organic  Act,  given  common-law  and  chancery  juris- 
diction, and  also  the  jurisdiction  exercised  by  the  circuit  and  dis- 
trict oourts  of  the  United  States,  and  that  such  jurisdiction  shaU 
be  as  limited  by  law. 

This  term  ^'  as  limited  by  law"  applies  as  well  to  the  common- 
law  jurisdiction  as  to  district  and  circuit  court  jurisdiction  con- 
ferred upon  our  Territorial  district  court.  The  Organic  Act 
makes  no  distinction  as  to  these  several  jurisdictions,  and  qualifies- 
each  of  theni  by  providing  that  they  shall  be  as  limited  by  law^ 

It  is  necessary  to  determine  the  meaning  of  this  limitation. 
This  we  have  done  in  OaUagher  v.  BoMy,  1  Mon.  462,  where 
it  is  held,  the  meaning  of  the  phrase  ^^  as  limited  by  law  "  (as  used 
in  the  ninth  section  of  the  Organic  Act)  is  ^^  that  the  mode  and 
manner  of  proceedings  may  be  controlled  and  governed  by  law." 
Not  that  the  l^slatnre  may  enlarge  or.  contract  such  jurisdiction. 
Not  that  the  common-law  or  chancery  jurisdiction  can  be  taken 
away.  Not  that  the  right  of  our  Territorial  district  courts  to  ex. 
ercise  the  joint  jurisdiction  of  the  district  and  circuit  courts  oi 
the  United  States  can  be  interfered  with  or  disturbed,  but  that  the- 
mode  of  exercising  this  jurisdiction  may  be  regulated  by  law. 
The  legislature,  having  attempted  to  regulate  the  practice  in  the 
Territorial  district  courts,  by  tiie  adoption  of  the  Code,  and  hav 
ing  the  ^.uthority  under  the  Organic  Act  thus  to  legislate  and  to 
regulate  the  practice  in  such  courts,  the  practice  thus  established 
must  apply  to  the  sev^eral  jurisdictions  conferred  on  said  courts. 
The  meaning  of  the  Organic  Act  is  not  that  the  legislature  may 
regulate  the  practice  in  common-law  cases  "  alone,'*  but  as  to  the* 
whole  civil  jurisdiction,  and  extending  to  those  cases  arising  under 
Vol.  XL  — 61. 
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-the  constitation  and  laws  of  the  United  Statoe  it  may  establiah  the 
;f6rmB  and  modes  of  practice.  There  is  nothing  in  the  Organic 
Act  to  show  that  the  right  to  regulate  the  practice  in  the  district 
.  courts  of  the  Territory  by  the  legislature  is  limited  to  any  par- 
ticular branch  of  the  jurisdiction  of  such'oourts^  and  the  grant  of 
power  being  general  the  practice  established  by  the  Code  of  Oivil 
Procedure  must  be  held  to  apply  to  and  regulate  the  mode  of  pre 
.e^^eding  when  the  district  courts  of  the  Territory  are  exercising 
.any  of  the  several  civil  jurisdictions  upon  them  conferred  by  the 
Organic  Act 

Adopting  this  view  of  the  law  the  several  district  courts  of  the 
Territory  have  by  rule  provided  that  in  all  civil  causes  arising 
/imder  the  constitution  and  laws  of  the  United  States,  the  Ter- 
ritorial Practice  Act  shall  prevail.     We  think  the  rule  authorized 
.^nd  required  by  law.     It  follows  that  the  judgment  in  this  action 
-was  not  duly  obtained.    There  was  no  complaint  and  no  summons 
in  the  case.    The  requirements  of  the  Practice  Act  were  not  com> 
'plied  with.    A  suit  on  an  undertaking  and  in  this  Territory  can- 
not be  commenced  by  scire  facias.    The  forfeiture  of  the  nnder- 
t^kking  fixes  the  liability  of  the  sureties^  and  only  that     When  so 
fixed  an  action  may  be  instituted  on  the  undertaking,  and  a  snm- 
*mons  issued  as  in  other  cases.    In  this  regard  the  same  practioe 
^ould  prevail  when  the  United  States  is  plainti£^  as  if  the  Terri- 
tory or  a  private  person  instituted  the  action. 

So  also  if  the  action  arose  under  the  constitation  or  laws  of  the 
United  States. 

JadgmerU  rcv&rssd  and  cartes  dUmisacd. 


Foorx,  appellanti  v.  National  Mikiho  Co.,  respondent 

iCONffrBUCnoN  OF  vrATmra^ width  of  lead-^fHnnt  of  meaturemerU.  The 
proper  coDstraction  of  the  act  of  the  Montana  legislatare,  December  S6, 
1864,  contained  In  the  Codified  Statates,  5S3,  g  8.  is  that  the  measarement 
of  ihe  fifty  feet  on  either  side  of  the  lead,  allowed  for  working  purposee, 
should  begin  from  the  outer  walls  of  the  lead,  on  each  side,  and  not  froiB 
>the  center  of  the  lead  its«lf. 
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Appeal  from  Third  DistHct^  Lewis  cma  Clarke  Oatmfy. 
Gbobqb  B.  Foots,  in  person,  appellant. 

OflUMABSBO  &  Ohidwick,  for  respondents. 

Wabb,  0.  J.  The  question  presented  for  our  determination  in 
"this  case  relates  to  the  width  of  a  mining  lode  claim  under  the 
act  of  the  legislative  assembly  of  Decembei*  26,  1864,  which  act 
was  in  force  at  the  date  of  the  location  of  the  cluims  in  dispute. 
'The  respondent  maintains  that  the  true  construction  of  the  statute 
authorized  the  location  and  pre-emption  of  fifty  feet  on  each  side 
of  the  lode,  in  addition  to  the  width  of  the  lode  itself,  while  the 
appellant  insists  that  in  no  case  under  such  statute  can  a  lode  claim 
exceed  one  hundred  feet,  and  that  the  fifty  feet  on  each  side 
hereof  must  be  measured  from  the  center  of  the  lode. 

The  statute  in  question  is  as  follows :  ^^  Sec.  3.  Claims  on  any 
load,  lode  or  ledge,  either  of  gold  or  silver,  hereafter  discovered, 
shall  consist  of  not  more  than  two  hundred  feet  along  the  lead, 
lode  or  ledge,  together  Mrith  all  dips,  spurs  and  angles  eman- 
ating or  diverging  from  said  lead,  lode  or  ledge,  as  also  Jifty 
feet  on  each,  sideoi  said  lead,  lode  or  ledge  for  working  purposes." 
Cod.  Sts.  522. 

The  statute  seems  unambiguous  in  its  terms,  and  unless  its  ap- 
plication to  its  subject-matter  renders  it  doubtful  its  interpretation 
will  be  easy. 

Do  the  words,  "  Fifty  feet  on  each  side  of  said  lead,  lode  or 
ledge,"  mean  fifty  feet  from  the  center  thereof  ? 

In  construing  this  language  regard  must  be  had  to  what  in  trutlt 
a  lead  or  lode  is,  and  when  so  tested  the  problem  seems  easy  of 
solution  and  free  from  doubt.  A  lead  or  lode  is  not  an  imaginary 
line  without  dimensions;  it  is  not  a  thing  without  shape  or  form, 
but  before  it  can  legally,  and  rightfully  be  denominated  a  lead  or 
lode  it  must  have  length  and  width  and  depth ;  it  must  be  capable 
of  measurement;  it  must  occupy  defined  space  and  be  capable  of 
identification.  Before  a  quartz  claim  can  be  legally  located,  a 
lead  or  lode  containing  gold  or  silver  must  be  discovered,  and  be- 
i ore  such  discovery  can  be  called  a  discovery,  at  least  one  well-defined 
"wall  or  side  to  the  lode  must  be  found.    What  then  is  a  quarta 
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lode  I  It  k  a  fissure  or  seam  in  the  coantry  rock  filled  with  quarts 
matter  bearing  gold  or  silrer.  This  fissure  may  be  wide  ^  narrow ; 
it  varies  in  width  from  one  inch,  or  even  less,  to  one  hoidred  feet, 
or  much  more.  The  sides  of  a  lead  are  represented  and  defined 
by  the  walls  of  the  country  rock,  and  these  walls  must  be  discov- 
ered, and  the  lead  identifi^  thereby,  before  it  can  be  located  and 
held  as  a  lead.  Sides  or  walls  then  being  necessary  to  a  lead,  it 
follows  that  a  statute  gi^dng  to  the  locator  fiffy  feet  on  each  side 
of  a  lead  for  working  parposes,  must  be  oonstmed  to  mean  fifty 
feet  from  each  wall  or  side  of  the  lead.  The  fifty  feet  on  each  side 
oatmot  include  any  of  tlie  lead.  If  the  lead  is  ten  feet  wide  the 
location  may  be  one  hundred  and  ten  feet  in  width,  being  fifty  feet 
on  each  side  of  the  ten  feet  occupied  by  the  lead.  There  is  nothing 
iu  the  statute  to  require  or  to  warrant  the  measurement  of  the  fifty 
feet,  to  commence  at  the  center  of  the  lead ;  whether  it  be  wide 
or  narrow  the  discoverer  thereof  is  entitled  to  his  claim  theieon, 
and  fifty  feet  on  each  side  thereof,  and  if  he  was  confined  to  fifty 
feet  on  each  side  of  the  center  of  the  lead,  oftentimes  it  would 
occur  that  he  could  not  receive  what  he  is  justly  entitled  to  by 
virtue  of  his  discovery,  for  it  is  sometimes  the  case  that  a  lead  i» 
more  than  one  hundred  feet  in  width. 

The  answer  contained  no  defense  to  the  action  of  the  plaintiff^ 
and  judgment  was  properly  rendered  for  the  plaintiff  on  the  plead  - 
inga. 

Judffment  ajirmed. 


OouBTBiOHT,  appellant,  v.  Bbrkins,  respondent. 

Aptbal  '^JUing  and  i&rtide  tfnoHcs,  Tkis-coart  doea  no(  h*T6  JuriBdielion  of 
■a  appeftl  la  whioh  a  cotpj  of  the  notice  waa  served  the  day  befora  the  no» 
tloe  was  filed  in  the  district  court. 

Appeal  from  First  District^  Jefferson  Cotinfy. 

W.  F.  Sandbbs  and  Chukasbbo  &  Ohadwiok,  for  the  motu» 
to  dismiss  the  appeaL 

JoHNBTON  &  TooLX)  contnL 
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Blakx,  J.  This  appeal  must  be  dismissed  for  want  of  jurLsdio- 
tion.  The  notice  of  appeal  was  filed  April  1, 1874,  and  a  copy  of 
the  same  was  served  upon  the  respondents  March  ol,  1874.  The 
statutes  of  California  and  Nevada  regulating  appeals  are  the  same 
as  those  of  this  Territory.  The  courts  of  these  States  hold  that 
the  filing  of  the  notice  of  appeal  must  precede  or  be  cotempor- 
aneous  with  the  service  of  the  copy  tliereof  to  render  an  appeal 
effectual.  Hastings  v.  HaUeck^  10  Cal.  31 ;  Buffendeau  v.  Ed- 
mandsony  24  id.  94 ;  MovUon  v.  Ellmaker^  30  id.  527 ;  Boston  v. 
HayneSy  31  id.  107 ;  Foy  v.  DomeCy  33  id.  317 ;  Lynch  v.  2>wnn, 
-84  id.  518  ;  Lyon  Co.  v.  Washoe^  8  Nev.  177. 

The  failure  of  the  appellants  to  comply  with  the  Civil  Practice 
Act  in  this  proceeding  is  an  error  which  affects  the  jurisdiction  of 
this  court.  The  appellants  are  charged  with  the  duty  of  perfect- 
ing their  appeal,  and  the  record  does  not  show  that  the  respond- 
<«at8  have  waived  any  rights  in  this  court 

Appeal  dismissed. 


WoqLMAN,  appellant,  v.  Gabbinges,  respondent. 

PHAiJTiOB— /iM^fliMfi^  re9er$ed  —  n^w  trial — ipecial  flndingt.  The  entry  of 
jndgmeDt  in  the  appellate  ooart  as  follows :  "  That  the  judgment  rendered 
and  entered  in  this  caase  in  the  coart  below  be  reversed  and  the  cause  re- 
manded/' does  not  necessitate  that  a  new  trial  on  the  merits  shall  be 
had  in  the  court  below  —  the  supreme  court  of  the  United  States  having  in 
the  meantime  reversed  their  decision  upon  the  main  question  on  which 
the  appeal  was  sustained,  to  wit :  on  the  issue  that  a  legal  and  equitable 
action  could  not  be  combined  in  one  proceeding,  and  the  special  findings 
of  the  Jury  in  the  first  trial  being  unquestioned,  and  warranting  an  entry 
of  judgment  by  the  court  below  without  a  new  trial. 

Appeal  from,  Third  District^  Lewis  and  Clarke  County. 

This  is  the  same  case  that  was  before  this  court  at  its  AuguEt 
tarm,  1873,  1  Mon.  535. 

E.  W.  Tools  and  Shobxb  &  LowRr,  for  appellant 

W,  F.  Sandsbs,  for  respondent 
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'KsowLBSy  J.  The  faets  presented  to  us  in  this  case,  as  we 
gather  them  from  the  record,  are  as  follows :  The  canse  was  tried 
in  the  district  court  of  the  third  judicial  district,  in  the  county  of 
l/cwis  and  Clarke,  in  the  year  1871.  Certain  special  issues  were 
then  submitted  to  a  jury  impaneled  in  this  cause.  The  jury 
found  upon  these  issues,  and  brought  in  a  general  verdict  also  for 
plaintiflfs  for  damages.  The  objects  of  the  action  were  to  recover 
damages  for  the  wrongful  diversion  of  water,  and  for  an  injunc- 
tion to  restrain  the  defendants  from  diverting  the  same.  Upon 
the  special  findings  both  plaintiffs  and  defendants  moved  for  a 
judgment  The  court  awarded  judgment  to  the  plaintiff  and 
the  defendants  appealed  £rom  this  judgment  to  this  court,  which, 
upon  the  hearing  of  the  cause,  made  this  record :  '^  Now  on  this 
day,  this  cause  coming  on  for  decision  and  judgment  on  appeal, 
the  court  rendered  its  opinion  in  writing,  which  was  duly  filed, 
and  for  reasons  assigned  in  said  opinion,  it  is  ordered  and  adjudged 
here  by  the  court  that  the  judgment  rendered  and  entered  in  this 
cause  in  the  court  below  be  reversed  and  the  cause  remanded.'^ 
What  was  the  effect  of  this  order  ?  Did  it  necessitate  a  new  trial 
of  the  cause  ?  The  decision  of  this  court,  it  will  be  observed,  waa 
based  upon  an  inspection  of  the  opinion  upon  two  propositions : 
First.  This  was  an  action  in  which  law  and  equitable  relief  were 
asked,  and  a  law  and  equitable  cause  of  action  united,  and  diia 
was  in  violation  of  our  Organic  Act.  Second.  It  was  found  by 
the  jury,  and  was  a  conceded  fact,  that  the  defendants  were  the 
prior  appropriators  of  one  thousand  inches  of  the  waters  of 
McLellan  creek,  and  that  the  plaintiffs'  rights  were  based  upon  the 
appropriation  of  this  water,  after  defendants  had  used  it  through 
their  ditch,  and  that  as  a  matter  of  law  under  these  facts  the  de- 
fendants had  the  undoubted  right  to  extend  their  ditch,  so  as  to 
convey  this  water  to  a  point  where  it  would  not  flow  into  plain- 
tiffs' ditch,  and  hence  tlie  court  below  ought  to  have  given  judg 
ment  for  the  defendants  upon  these  findings. 

As  to  the  first  proposition  the  decision  of  the  supreme  court  of 
the  United  States  in  tlie  case  of  HombticJde  v.  Toomhs^  18  Wall. 
648,  eliminated  it  from  the  case.  It  held  that  under  our  Oi^anie 
Act  an  equitable  and  legal  cause  of  action,  in  certain  cases,  could 
be  united  in  the  same  complaint     This  left  the  opinion  of  this 
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oonrt  in  this  case^  and  the  judgment  therein,  renting  for  snppon^ 
upon  the  second  proposition  only.  So  when  this  case  came  a  second' 
time  before  the  district  court  it  was  confronted  with  this  decision 
of  the  United  States  supreme  court  in  the  case  of  Ilomhuokle  r, 
ToarrAe^  which  eliminated  the  first  proposition  from  the  case,  and 
was  controlling.  No  one  would  contend  that  at  that  time,  in  ac- 
cordance with  the  former  opinion  of  this  court  in  this  case,  the 
court  should  have  held  that  the  cause  should  not  proceed  under 
the  complaint  in  the  case,  because  it  contained  a  legal  and  equi- 
table cause  of  action.  It  was  also  confronted  by  the  former  de- 
dsion  of  this  oonrt  in  this  case,  that  under  the  iacts  found  in  the 
special  verdict,  judgment  should  have  been  for  the  defendants.  The 
special  findings  of  the  jury  control  the  general  verdict.  See  Civili 
Practice  Act,  §  316.  The  facts  had  been  once  tried  by  ft 
jury.  Neither  party  complained  of  these  special  findings.  The 
plaintiffi  had  had  their  day  in  court  in  relation  to  them.  The  court 
below,  confronted  by  these  decisions  and  facts,  entered,  without  a 
new  trial,  upon  the  special  findings  in  the  case,  judgment  for  de- 
fendants.   This  is  assigned  as  error. 

Upon  an  inspection  of  section  378  of  our  Practice  Act,  it  wiU 
be  seen  that  the  reversal  of  a  judgment  is  not  always  equivalent 
to  an  order  granting  a  new  trial.  When  a  judgment  is  reversed 
•  new  trial  may  be  ordered  when  it  is  proper  or  necessary.  In 
determining  what  force  and  effect  is  to  be  attached  to  a  judgment 
of  this  court,  reversing  the  judgment  of  the  court  below,  we  may 
examine  the  opinion  of  this  court.  When  fully  considered,  I 
think  the  cases  of  Arg&nti  v.  ITie  City  of  San  Francisco^  30 
Cal.  458,  and  Ryan  v.  T(mMn6on^  39  id.  639,  support  this  view. 
There  is  nothing  in  the  former  opinion  in  this  case  that  can  be 
construed  into  reversing  the  judgment  for  any  errors  that  appeared 
in  the  trial  of  the  cause  before  the  jury.  It  might  be  construed 
that  the  cause  was  remanded  for  the  purpose  of  correcting  the 
pleading  so  that  not  a  legal  or  equitable  cause  of  action  might  be- 
presented.  This  would  have  necessitated  a  new  trial.  The  re- 
manding for  that  purpose,  however,  became  unnecessary  by  the 
ruling  in  said  case  of  HamhiuiJde  v.  Toombsy  by  the  highest 
appellate  court  known  to  our  laws.  The  order  remanding  the 
cause  for  that  purpose  being  inoperative,  there  was  no  reason  for 
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•  new  trial  of  the  cause.  All  the  facts  that  were  necessary  to 
warrant  the  conrt  below  in  entering  judgment  had  been  found  by 
-2,  jury  and  approved  by  the  court.  There  was  no  necessity  for 
the  court  to  go  back  further  in  the  case  than  where  the  error 
occurred  in  the  pioceedings,  as  the  error  occurred  subsequent  to 
the  trial  before  the  jury.  There  are  no  facts  presented  in  the 
<!ases  of  Stearns  v.  Aguirre^  7  Oal.  443,  and  Phelan  v.  San  Fran- 
^8co,  9  id.  16,  that  show  that  they  are  in  point.  We  do  not  con- 
trovert the  proposition  that  where  a  judgment  is  reversed  for  an 
«rror  occurring  before  or  in  the  trial  of  a  cause  the  cause  should 
be  tried  de  novo.  But  we  hold  that  where  the  error  complained 
of  occurs  subsequent  to  the  trial,  and  where  a  general  verdict  or 
A  special  verdict  shows  the  facts  found  by  a  court  or  jury,  and 
these  are  not  controverted,  and  they  are  sufficient  to  warrant  what 
we  deem  a  correct  judgment,  and  the  opinion  of  the  court  clearly 
indicates  what  it  would  consider  a  correct  judgment,  then  judg- 
ment of  this  court  to  the  effect  that  the  judgment  of  the  court 
below  is  reversed  and  cause  remanded,  should  not  be  construed  as 
granting  a  new  trial,  but  as  putting  the  parties  back  to  the  stage 
of  the  case  where  the  en*or  occurred  for  which  the  judgment  was 
reversed.  We  consider  this  ruling  more  in  accordance  with  rea- 
son and  justice  than  to  say  that  such  a  judgment  should  have  the 
effect  of  granting  a  new  trial.  With  these  views  it  is  not  neces- 
sary to  consider  the  proposition  that  the  plaintiffs  do  not  raise  the 
issue  of  title,  which  the  defendants  set  forth  in  their  answer,  to 
the  water  in  dispute  by  a  replication  as  required  by  our  rules  of 
practice.  It  may  be  that  under  the  practice  at  the  time  the  plead- 
ings were  framed  such  pleading  was  not  necessary.  The  judgment 
of  the  court  below  is  affirmed,  with  costs. 

Jttdg'.nerU  c^rmetL 
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Haabb,  appellant,  v.  OosBiSy  reBpondent. 

'OBODiOTioii  OF  HOH-BBSiDifiirrs — pvbUcoiwn  qf  iufumoni-- proof  qf  service*  * 
H.  oommenced  this  action  in  Meagher  ooantj  against  C,  a  resident  of  the 
State  of  New  York.  On  the  application  of  H.  the  court  made  an  order- 
requiring  the  publication  of  the  summonB,  and  that  oopiesof  the  complaint 
and  summonB  be  deposited  in  the  post-ofllee  and  directed  to  C.  at  his  place- 
of  residence.  The  snmmons  was  published,  but  no  affidavit  was  filed 
showing  that  said  copies  had  been  deposited  in  the  post-office. '  Held,  that 
the  order  of  the  court  was  le'gal  under  the  forty-first  section  of  the  Civil 
Practice  Act,  and  must  be  complied  with  before  C.  can  be  compelled  to 
answer  the  complaint.  EM,  also,  that  affidavits  showing  that  the  order 
has  been  followed  strictlj,  are  necessary  to  prove  the  servioe  of  the  sum- 
mons.   SM,  also,  that  the  court  did  not  acquire  jurisdiction  of  C. 

8amb — attachment  —  aneioer  and  diecharge  of  gamUheee,  In  this  action  a  writ 
of  attachment  was  served  on  certain  persons,  who  answered  that  they  had 
so  goods  or  credits  belonging  to  G.  The  answers  were  not  contradicted 
and  no  property  of  C.  waa  found  in  the  Territory.  The  action  waa  dia- 
missed  on  the  ground  that  the  court  did  not  have  jurisdiction  of  C,  or  the 
garnishees,  and  the  garnishees  were  discharged.  HM,  that  the  answers 
of  the  garnishees  must  be  considered  true  and  that  the  ruling  of  the  court 
waa  correct. 

Appeal  from  Third  District,  Meagher  County. 
Thx  orders  in  this  action  were  made  by  Wadb,  J. 

Ohuxabebo  &  Ohadwiok,  for  appellant. 

The  appellant  complied  with  the  statutes  of  the  Territory  in 
pabliahing  the  summons  and  procuring  the  writ  of  attaeliment. 
The  jurisdiction  of  the  court  over  the  parties  or  subject-matter  in. 
no  manner  depends  upon  the  issuing  of  the  attachment  writ.  The 
return  of  the  sheriff  upon  the  writ  does  not  affect  the  jurisdiction. 
Judgment  can  be  obtained  if  defendant  has  no  property.  When 
plaintiff  files  his  complaint  and  publishes  the  summons  according 
to  the  statute,  he  is  entitled  to  a  judgment  which  can  be  enforced 
in  the  Territory.  Curnberla/nd  0,  Co.  v.  Hqfman  C.  Co,,  30 
Barb.  164 ;  Bates  v.  JT.  0.  J.  c6  O.  iT.  B.  Co.,  18  How.  Pr. 
519. 

It  was  not  shown  in  this  case  that  respondent  did  not  have  any 
property  in  the  Territory.     It  was  error  for  the  court  to  dismiss 
Uie  cause  without  proof  of  thia  kind,  if  it  is  necessary  to  the  jnri» 
diction  that  respondent  should  have  property  in  Montana. 
Vol.  II.  — 63. 
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The  answers  of  the  garnishees  are  not  conclusive.  The  appel- 
lant might  procure  judgment,  and  then  cite  the  garnishees  *o  ap^ 
pear  upon  proceedings  supplementary  to  execution,  and  call  wit 
nesses  to  prove  their  indebtedness  to  tlie  respondent.  Civ.  Pr.  Act, 
§§  144,  145, 146,  287, 288, 289, 290,  291,  292 ;  Drake  on  Attac^hm^ 
§  453. 

The  process  of  garnishment  holds  whatever  may  be  in  the  hands 
of  the  garnishees  during  the  pendency  of  the  action.  The  effects 
may  be  reached  by  final  process. 

Johnston  &  Tools,  for  respondent. 

The  answer  of  the  garnishees  entitled  them  to  a  dischai^.  No 
judgment  would  be  rendered  if  there  was  nothing  on  which  it 
•could  be  enforced.  Drake  on  Attachm.  5.  The  court  inquired  into 
this  jurisdictional  fact  and  properly  discharged  the  garnishees. 

It  must  be  evident  that  no  judgment  could  be  entered  whicb  would 
be  enforced  in  the  Territory,  or  elsewhere.  Story's  Confl.  of  Laws, 
§  592  etaeq.;  Drake  on  Attachm.  448-51 ;  1  Kent's  Com.  280. 

The  process  of  the  court  must  be  executed  upon  the  person  or 
thing  about  which  the  court  is  to  pronounce  judgment,  before 
jurisdiction  is  acquired.  Some  property  of  defendant  must  be 
eubjected  to  the  jurisdiction  of  the  court  by  service  of  its  process, 
before  a  publication  of  notice  to  defendant  to  appear.  Oalpin  v. 
PagSy  3  Sawyer,  94. 

Our  statute  has  no  provision  for  original  proceeding  by  attach- 
ment, whereby  the  court  can  acquire  jurisdiction  over  the  property 
of  a  non-resident  defendant,  upon  which  to  base  a  publication  of 
notice  against  him.  No  right  to  require  defendant  to  appear  ex- 
ists until  his  property  is  subjected  to  the  jurisdiction  of  the  court 
Attachment  is  only  security  for  a  judgment  which  may  be  recov- 
ered. The  attachment  relates  to  residents.  Publication  of  sum- 
mons  does  not  authorize  the  rendition  of  a  personal  judgment 

Blaxx,  J.  The  appellant  filed  his  complaint  May  15, 1874,  in 
the  district  court  in  Meagher  county,  to  recover  $6,000  on  an  im- 
plied contract.  The  record  shows  that  the  respondent  was  a 
iMmker  and  broker  in  the  dty  and  State  of  Kew  Ycvk,  and  pur- 
ehased  there^  at  the  request  of  the  appellant,  and  for  a  valuable 
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consideration,  certain  United  States  bonds  of  the  value  of  $6,000, 
and  converted  them  to  his  use.  A  summons  was  issued  and  placed 
in  the  hands  of  the  sheriff,  who  made  his  return  stating  that  he 
>conld  not  find  the  respondent  and  that  the  i-espondent  did  not  re- 
aide  in  Meagher  county.  The  appellant  made  subsequently  an 
affidavit  showing,  among  other  facts,  that  the  resideace  of  tlie  I'e-^ 
«pondent  was  in  the  city  of  New  York,  and  an  order  was  made 
by  the  court  requiring  the  publication  of  the  summons,  and  that 
copies  of  the  complaint  and  summons  be  deposited  in  the  post- 
office  and  directed  to  the  respondent  at  New  York.  The  sum- 
mons was  published  in  July  and  August,  1874,  in  the  Heraldy  at 
Helena,  in  this  Territory,  the  newspaper  which  had  been  desig- 
nated for  this  purpose.  At  the  time  of  the  filing  of  the  com- 
plaint the  appellant  filed  the  affidavit  and  undertaking  for  an  at- 
tachment, and  the  writ  was  issued  to  the  sheriff  of  Lewis  and 
Clarke  county.  The  persons  npon  whom  this  writ  had  been  served 
made  written  answers  to  the  effect  that  they  had  no  goods,  effects 
or  credits  in  their  possession  or  under  their  control  belonging  to 
the  respondent.  The  counsel  for  the  respondent  appeared  specially 
for  the  sole  purpose  of  objecting  to  the  jurisdiction  of  the  court, 
and  moved  to  quash  the  summons  and  dismiss  the  cause.  The 
motion  was  sustained  and  the  garnishees  were  discharged. 

It  is  admitted  that  the  appellant  complied  with  the  provisions 
of  the  Civil  Practice  Act  in  the  proceedings  which  have  been  de- 
scribed. It  does  not  appear  that  the  respondent  had  any  property 
within  the  Territory.  The  persons  upon  whom  the  attachment 
writ  was  served  were  not  examined  respecting  any  property  of  the 
respondent,  possessed  or  controlled  by  them,  and  no  affidavits 
were  filed  by  the  appellant  showing  that  their  answers  were  insuf- 
ficient or  untrue.  Section  153  of  the  Civil  Practice  Act  provides 
that  "  if  the  defendant  recover  judgment,  *  *  *  *  the 
order  of  attachment  shall  be  dissolved  and  the  property  released 
therefi*om."  When  the  court  sustained  the  motion  to  quash  the 
summons  and  dismiss  the  cause,  judgment  was  thereby  rendered 
for  the  respondent  and  against  the  appellant,  and  the  discharge  of 
the  garnishees  followed  as  a  legal  consequence.  If  the  appellant 
wished  to  impeach  the  answers  of  the  garnishees,  or  prove  that  the 
i^epondent  had  any  property  within  the  Territory,  not  exempt 
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from  execution,  he  should  have  acted  before  the  motion  was  deter 
mined.  The  appellant  did  not  furnish  the  court  with  inf ormatioD 
upon  the  subject,  and  we  must  accept ^the  statements  of  the  gar- 
nishees as  true*  Hiohards  v.  Steplienaany  99  Mass.  312 ;  IVyan 
V.  MerriUy  116  id.  299. 

The  court  below  did  not  acquire  jurisdiction  of  this  action  bj 
means  of  the  attachment  proceedings.  No  property  was  affected 
by  the  service  of  the  writ  upon  the  garnishees,  and  there  is  only 
one  question  for  our  consideration :  Did  the  court  obtain  jurisdic^ 
tion  of  the  respondent  by  the  publication  of  the  summons !  It 
does  not  appear  that  copies  of  the  complaint  and  summons  were 
deposited  in  any  post-of&ce  and  directed  to  the  respondent  at  his 
place  of  residence.  Section  41  of  the  Civil  Practice  Act  provider 
that  when  the  residence  of  a  non-resident  defendant  is  known  and 
the  summons  is  published,  the  court  ^^  shall  also  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the  post- 
office  directed  to  the  person  to  be  served  at  his  place  of  residence." 
The  appellant  did  not  comply  with  this  statute  and  did  not  obey 
the  order  of  the  court  made  in  accordance  with  its  provisions. 
It  is  held  in  New  York  under  the  same  law  that  its  terms  must 
be  pursued  strictly  and  complied  with  fully  in  order  to  confer 
jurisdiction.  Yoorhies'  Code,  §  135,  n.  ft,  and  cases  there  cited.  An 
order  which  does  not  direct  copies  of  the  complaint  and  summons 
to  be  mailed,  when  the  residence  of  the  non-resident  defendant 
is  known,  is  void.  Yoorhies'  Code,  §  138,  n.  d.  Mr.  Justice  Field, 
in  Galpin  v.  Page^  8  Sawyer,  94,  says :  "  When  constructive 
service  by  publication  in  a  personal  action  is  authorized  by 
statute  in  place  of  personal  citation,  the  rule  prevailing  in  all 
courts  is,  that  the  statute  must  be  strictly  pursued.  We  are  not 
aware  that  this  doctrine  has  been  denied  in  any  State  court,"  The 
proof  of  the  service  of  the  summons  shall  be  ^^  in  case  of  publica- 
tion, the  alBdavit  of  the  editor,  publisher,  or  his  foreman,  or  his 
principal  clerk,  showing  the  same,  and  an  af&davit  of  a  deposit 
of  a  copy  of  the  summons  in  the  postoffice,  if  the  same  shall 
have  been  deposited."     Civ.  Pr.  Act,  §  43. 

The  principles  of  strict  construction  which  have  been  referred 
to  must  be  applied  to  the  statute  under  consideration.  It  is  evi- 
dent that  a  court  cannot  acquire  jurisdiction  of  an  action  of  this 
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nature  if  a  copy  of  the  BamnKms  has  not  been  mailed  properly. 
This  proceeding  is  as  essential  to  the  rights  of  the  parties  as 
that  which  requires  the  publication  of  the  summons  in  a  news- 
paper. Distinct  affidavits  of  the  proof  of  these  jurisdictional 
facts  are  necessary  before  the  senrice  of  the  summons  can  be 
deemed  complete.  The  transcript  contains  the  proper  affidavit, 
allowing  the  publication  of  the  summons  in  a  newspaper  accord- 
ing to  law  and  the  order  of  the  court,  but  there  is  no  proof  that  a 
copy  of  the  summons  or  complaint  iias  been  deposited  in  the  post- 
of&ce  as  prescribed  by  the  statute.  ^'  These  affidavits  constitute 
the  proof  of  service."  Sharp  v.  Daugney^  33  Cal.  512.  The 
ruling  of  the  court  below  dismissing  the  cause  for  want  of  jurisdic* 
lion  is  affirmed. 

Judgment  affirmed. 


Yaniububoh,  respondent,  v,  Hamilton,  appellant. 

PXAcncB  — Kurw  of  tUU  —  defeeU  cured  — judgment  wupported  by  evidence. 
The  Boaroe  of  title  need  not  be  iet  forth  in  •  oompUint.  Delectiye  deecrip* 
tioD  of  piopeiiy  Ib  eased  by  answer.  Where  there  is  evidence  to  eoppoTt 
the  findings  of  s  eoort.  or  the  Ferdlct  of  s  loiy,  the  sppellate  ooart  will 
not  reyerses  judgment  based  thereon.  Ming  ▼.  Truett,  1  Mon.  J)22,  and 
Oruwotd  ▼.  Boley,  id.  545,  afBrmed. 

Mabbixd  womak's  sepabatb  pbofebtt.  Where  a  married  woman  has  filed 
a  list  of  her  sepaxate  property,  as  required  bj  law,  it  is  not  liable  to  seia- 
oie  on  execution  sgainst  her  hosband. 

Appeal  from  First  Districtj  Jefferson  County, 
JoHvnov  A  TooLX^  for  appellant. 

Bhobxb  <fe  LowBY,  for  respondent. 

KvowLSB)  J.  The  plaintiff  brought  this  action  to  recover  the 
posBession  of  a  horse  taken  by  the  above-named  defendant  on  a 
writ  of  ezecntioUy  commanding  the  appellant,  Proffitt,  as  sheriff, 
*to  levy  upon  the  property  of  William  Yantilbuigh,  the  husband 
jof  reqpondunt.    The  appellant  had  filed  a  list  of  her  separate 
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property  in  the  county  recorder's  office  of  Jefferson  county  before 
this,  and  in  due  time  to  save  it  from  being  subject  to  this  execu- 
tion.  The  appellants  demurred  to  the  complaint  on  two  grounds: 
First.  That  the  complaint  did  not  state  a  sufficient  cause  of  action^ 
AB  it  did  not  show  that  plaintiff  had  filed  this  list  of  her  separate 
property.  Second.  That  the  complaint  was  too  uncertain,  as  it 
did  not  particularly  describe  the  property  claimed.  The  descrip- 
tion therein  is :  "  One  large  horse,  about  six  years  old."  The 
court  overruled  this  demurrer.  •  This  was  correct,  as  to  the  first 
gr6und  of  demurrer.  It  was  unnecessary  that  the  plaintiff  shonld 
set  forth  the  source  of  her  title  to  the  property  in  dispute. 
Moak's  Van  Santvoord's  PI.  216 ;  Chitty's  PL  413. 

Aj^  to  the  second  ground,  I  think  it  should  have  been  sustained. 
But  it  is  not  necessary  to  determine  this.  Whatever  defect  there 
may  have  been  upon  this  point,  was  waived  by  the  defendant's 
answering  to  the  merits  of  the  complaint  and  going  to  trial.  De 
Boom  V.  Priestly f  1  Cal.  206 ;  Pierce  v.  MirUum  et  al^  id. 
470 ;  BrooJce  v.  Mi/rUum,  id.  481 ;  WiUiame  v.  SouUer  et  al.y 
7  Iowa,  435 ;  Ahhoti  v.  Strtbl&n^  6  id.  191. 

The  only  other  question  presented  in  this  case  is  as  to  whether 
the  hone  in  dispute  in  this  action,  and  the  one  specified  in  the  list 
of  property  filed  in  the  recorder's  office  of  Jefferson  county,  is  the 
same.  The  evidence  was,  that  the  plaintiff  purchased  the  horse 
with  her  own  money ;  that  she  mentioned  it  in  her  list  and  de- 
Bcribed  it  as  a  brown  horse.  She  testified  that  she  called  the 
horse  a  brown  horse,  although  some  might  call  him  a  sorreL 
Pennington,  witness  for  plaintiff,  testified  that  he  called  the  horso- 
a  light  sorrel,  although  some  might  call  him  brown,  Hamilton 
and  Boley,  the  defendants,  both  testified  that  the  horse  was  a 
light  sorrel.  There  may  be  ccm^erable  difficulty  in  determining 
the  exact  color  of  an  animal.^ '  The  coloring  that  nature  provides- 
for  their  hair  is  so  various,  that  even  experts  may  dispute  as  to- 
the  shade  of  color  that  should  be  applied  to  some  animals.  Ac- 
cording to  Webster's  Dictionary,  the  French  word,  corresponding 
with  our  word  sorrd^  means  yellowish  brown.  The  judge  who 
tried  the  case  in  the  court  below,  upon  the  issue  of  facts  as  wellr 
as  law,  found  the  description  sufficient.  Such  must  be  our  pro- 
somption  from  his  findings.    We  do  not  feel  competent,  from  tlier 


1876.J  QABTunr  v.  PsBaroH.  41fr' 

evidence  before  ns,  to  determine  whether  that  horsi  was  a  light 
sorrd  or  a  Iroion.  That  neoeesity  was  forced  upon  the  judge  m 
the  conrt  below,  and  there  was  evidence  to  support  his  findings 
upon  this  point)  and  hence  it  should  not  be  disturbed. 

Where  there  is  any  evidence  to  support  a  verdict,  or  the  find- 
ing of  a  court  sitting  to  try  issues  of  fact,  the  general  rule  is  that 
neither  will  be  set  aside  in  an  appellate  court  Minff  v.  Trustt^ 
1  Mon.  822 ;  Chiawdd  v.  Boleyy  id.  545. 

Our  statute  provides  that  the  property  which  a  married  woman 
may  acquire  after  her  marriage  shall  be  exempt  from  her  hua- 
band's  debts  and  liabilities^  provided  that  she  shall  mention  such 
property  in  a  list^  and  record  the  same  in  the  office  of  the  register 
of  deeds  for  the  county  where  she  i:esides.  Cod.  Sts.  of  M on^ 
521. 

According  to  the  presumptions  from  the  findings  of  the  conrt 
below,  the  plaintiff  embraced  the  property  in  dispute  in  a  list 
filed  in  the  proper  office  in  due  time.  The  property  in  dispute 
was  not  subject,  then,  to  be  seized  on  execution  mnniug  against 
her  husband's  property.  For  these  reasons  the  juilgment  of 
ihjB  court  below  should  be  affirmed. 

Judgment  of  the  court  below  is  hereby  affirmed,  with  costs. 

J%tdgmeni  €fffirmed. 


SLunxxT,  appellant,  v.  Pssstoh,  respondent. 

PlUOnCB— «9iMn<{f9Mn<  ofpUading.  A  court,  in  furtlierance  of  justice,  an<^ 
on  proper  terms,  should  aUqw  ad  amendment  of  a  pleading  so  as  to  make 
it  eorrespond  with  the  evidence  Introdaoed  on  trial,  at  any  stage  of  the 
proceedings  before  final  Judgment,  and  may  do  so  eyen  after  judgment. 
A  refusal  to  do  so.  may  be  cause  of  reylslng  the  judgment  of  the  oouri 
below.    Osse  of  WormaU  ▼.  Rein$^  1  Mon.  680,  affirmed. 


I 


Ajppeal  from  Second  DUtriatj  Deer  Lodge  Cov/nty. 
Shabp  <fe  Napton,  for  appellant 

J.  0.  BoBiHsov,  for  respondent. 
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Wade,  0.  J«  This  was  an  action  to  foreclose  a  mortgage,  exe- 
cuted bj  defendaat  Preston  to  plaintiff,  to  secure  the  pajmeot  of 
a  contract  for  61  ounces,  2  pennjrweights  and  6  grains  of  gold 
dust,  signed  by  defendant  Thornton  as  surety,  and  for  a  deficiency 
judgment  in  case  the  mortgaged  property,  upon  sale  thereof,  did 
not  pay  the  debt.   . 

The  defendant  Thornton  in  his  answer  sets  up  the  defense 
that  he  signed  the  conti-act  with  Preston  as  surety  merely,  and 
that  plaintiff  for  a  valuable  consideration  entered  into  an  agree- 
ment with  Preston  to  extend  the  time  for  the  payment  of  the  con 
tract  for  gold  dnst  for  the  period  of  thirty  days. 

To  this  answer  the  plaintiff  i*eplied,  denying  its  all^ations  as  to 
any  iagrocmeht  to  extend  the  time  of  payment,  and  asking  judg- 
ment  as  in  the  complaint.  The  cause  was  tried  to  the  court  with- 
out a  jury,  by  agreement  of  parties.  At  the  conclusion  of  the 
testimony,  tlie  following  extract  from  tiie  record  will  show  what 
occurred :  "  Here  the  testimony  closed,  and  the  case  was  argued 
and  submitted  to  the  court,  who  took  the  same  under  advisement. 
Before  the  ease  was  submitted  defendant  Thornton  moved  the  court 
to  declare  and  find  that  the  plaintiff  had  not  denied  the  oontrac 
for  extension  of  time  for  thirty  days,  for  a  valuable  consideration. 
And  afterward,  to  wit :  on  the  22d  day  of  April,  1875,  and  before 
the  court  had  passed  upon  the  sufficiency  of  the  replication,  made 
its  findings  or  rendered  its  judgment  in  the  cause,  plaintiff  moved 
the  court,  upon  affidavit,  showing  cause  therefor,  for  leave  to 
amend  the  replication  herein."  Then  follow  the  motion,  affida- 
vit and  order  of  the  court  overruling  the  motion.  Thereupon,  on 
^'the  4th  day  of  May,  1875,  the  court  made  its  findings  of  fact,  and 
rendered  judgment  in  the  case,  among  which  findings  are  the  fol- 
lowing : 

'^'  1.  That  under  the  pleadings  it  is  admitted  that  the  plaindf  , 
for  a  valuable  consideration,  agreed  with  the  defeudant  Preston  to 
extend  the  time  of  payment  of  said  contract  for  thirty  days. 

^^  2.  The  court  finds  that  the  d^endant  Thornton  was  not  a 

» 

party  to  this  agreement  for  extension  of  time,  and  that  the  same 
was  made  without  his  knowledge  or  consent" 

The  exact  day  when  the  cause  was  tried  does  not  appear  from 
Hhe  record,  but  it  does  appear  that  the  question  as  to  the  sufficiency 
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of  the  replication  waa  presented  to  the  ocmrt  upon  the  asgument 
oi  Uie  case  after  the  oondasiop  of  the  teatimo&yi  and  that  after> 
ward,  on  the  22d  day  of  April)  1875,  and  before  the  court  had 
passed  upon  the  sufBciency  of  the  replioation,  or  n>ade  any  find- 
ings in  the  case,  the  plaintifi  mo^ed  the  court  for  leave  to  amend 
his  replication,  which  motion  was  overruled,  and  subsequently,  on 
the  4th  day  of  May,  findings  of  fact  were  made  and  judgment 
entered.  From  these  findings,  it  appears  that  the  oo^  held  the 
replication  insufficient^  and  therefore  considered  the  averments 
of  the  answer  confessed,  and  judgment  was  rendered  as  on  motion 
for  judgment  upon  the  pleadings.  It  further  appears  from  the 
record  that  testimony  was  submitted  to  the  court  upon  the  mat- 
ters of  defense  set  up  in  the  answer. 

We  are  unable  to  see,  and  there  is  nothing  presented  in  the 
record  to  show  why  tho  plaintiff  was  not  permitted  to  amend  his 
replication,  as  his  affidavit  showed  that  he  wdl  could,  so  as  to 
make  the  issues  in  the  pleadings  correspond  with  the  proof.  Even 
after  verdict,  and  after  judgment,  in  furtherance  of  justipe,  plead- 
ings may  be  amended.  We  think  this  case  comes  within  the  de> 
•cision  of  the  case  of  Wormall  v.  ReinSy  1  Mon.  680,  where  it  is 
held :  ^^  The  court  may,  in  furtherance  of  justice,  and  upon  such 
terms  as  are  just,  allow  the  amendment  of  any  pleading  at  any 
stage  of  a  proceeding.  This  power  is  a  discretionary  one,  and 
this  court  cannot  review  the  exercise  of  the  same  unless  there  has 
oeen  some  abuse  of  that  discretion.  Courts  have  frequently  per- 
mitted pleadings  to  be  amended  even  after  verdict  and  judgment, 
to  correspond  with  proofs  in  the  case,  and  I  can  see  no  reason  for 
refusing  to. allow  the  amendment  of  a  pleading  to  make  it  cor^ 
respond  with  the  proofs,  before  the  case  is  submitted  to  a 
jury." 

The  case  under  consideration  was  tried  to  the  court  by  agree- 
ment of  parties,  but  the  same  rules  are  applicable  to  it,  so  far  as 
amendments  of  pleadings  are  concerned,  as  if  it  had  been  tried 
to  a  jury.  If,  upon  a  trial  to  a  jury,  at  the  conclusion  of  the  tes- 
timony, upon  an  issue  that  both  parties  had  supposed  the  pleads 
ings  presented,  the  defendant  should  move  the  court  for  judg- 
ment upon  the  pleadings,  because  the  replication  failed  to  dei]^ 
the  defense  set  up  in  the  answer,  the  court  would  necessarily  pass 
Vol.  IL— 58 
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upon  such  motion  before  submitting  the  case  to  the  my.  And 
if,  before  passing  npon  sach  motion,  the  plaintiff  had  asked  leave 
to  amend  his  replication  so  as  to  make  the  issne  in  the  pleadings 
correspond  with  the  issne  tried  in  the  evidence,  we  can  see  no 
objection  to  granting  such  motion  npon  such  terms  as  the  court 
might  deem  just.  If  this  is  the  rule  applicable  to  juiy  trials,  we 
think  it  conclusive  of  the  case  in  hand..  After  the  presentation 
of  the  question  that  the  replication  admitted  the  defense  contained 
in  the  answer,  which  was  in  effect  a  motion  for  judgment  on  the 
pleadings,  the  cause  could  not  have  been  submitted  to  the  court 
until  the  determination  of  this  motion,  as  it  could  not  have  been 
submitted  to  a  jury  under  like  circumstances,  but  during  the  pen- 
dency of  this  motion  the  plaintiff  asks  leave  to  file  a  reply,  raising 
an  issue  upon  the  avennents  of  the  answer,  and  such  an  issue  as 
had  been  already  tried  in  the  proof.  We  think  such  leave  ought 
to  have  been  granted,  especially  so  when  the  record  shows  that 
eleven  days  elapsed  after  the  first  presentation  of  the  question  as 
to  the  sufficiency  of  the  replication  before  the  court  found  the 
facts  and  rendered  judgment  in  the  case. 

The  respondent,  in  his  brief,  contends  that  the  record  does  not 
state  the  facts,  and  that  the  appellant,  upon  the  trial,  was  granted 
leave  by  the  court  to  amend  his  replication,  which  he  declined* 
If  there  was  any  thing  in  the  record  upon  which  we  could  base  a 
well-grounded  suspicion  that  this  was  the  case,  the  jcklgment 
would  be  affirmed  at  once,  for  parties  cannot  refuse  to  amend 
pleadings  when  the  opportunity  is  given  at  the  right  time,  and 
then,  upon  an  intimation  of  a  dedsion  against  them,  claim  the 
privilege.  But  we  have  given  a  faithful  representation  of  the 
facts  contained  in  the  record,  and  there  is  no  intimation  contained 
in  it  that  the  plaintiff  ever  had  an  opportunity  to  amend  his 
pleadings.  It  is  needless  to  say  that  we  must  determine  the  case 
upon  the  record  presented  here,  but  we  must  add  that,  if  the  facts 
are  as  represented,  the  attorney  for  the  respondent  is  responsible 
for  their  omission  from  the  transciipt.  The  statement,  upon  mo- 
tion for  a  new  trial,  which  purports  to  contain  a  complete  record 
of  the  case,  was  settled  and  agreed  upon  by  the  attorneys  of  the 
parties  as  correct,  and  the  court  was  not  called  upon  to  settle  audi 


1S76.J  Habtley  v.  Pbbston.  419 

statement,  and  did  not,  becauBe  the  attomeyB  of  the  respective 
parties  agreed  as  to  what  it  should  contain. 
Judgment  reversed  and  cause  remanded. 

Jtsdffm&ni  reversed. 

Blake,  J.,  concurred. 

Knowlss,  J.,  dissenting.  I  feel  called  upon  to  dissent  in  this 
case  from  the  opinion  expressed  by  a  majority  of  the  court.  It  is 
agreed  that  the  record  does  not  show  the  date  of  the  trial  of  the 
cause.  It  does  show,  however,  that  on  the  argument  of  the  cause 
plaintiff's  attention  was  called  to  the  fact  that  his  replication  did 
not  fully  traverse  the  answer  of  the  defendant  Thornton.  The 
record  tiaen  goes  on  to  set  forth  as  follows :  "  And  afterward,  to 
wit,  on  the  32d  day  of  April,  A.  D.  1875,  and  before  the  court 
had  passed  upon  the  sufficiency  of  the  replication,  made  its  find^ 
ings  or  rendered  judgment  in  the  cause,  plaintiJOT  moved  the  comir 
upon  affidavit  showing  cause  therefor,  for  leave  to  amend  his 
replication  herein."  I  submit,  that  by  no  fair  construction  of 
this  language  can  it  be  made  to  show  that  the  application  to  amend 
the  replication  was  made  before  the  cause  was  submitted  on  its 
merits.  It  states  what  events  had  not  taken  place  in  the  case 
when  plaintiff  applied  to  amend  his  replication.  The  submission 
of  the  cause  is  not  one  of  them.  The  events  named  might  all  have 
occurred  after  the  submission  of  the  cause.  The  record  ought  to 
show,  affirmatively,  error,  before  a  cause  should  be  reversed. 

All  presumptions  in  an  appellate  court  should  be  in  favor  of  the 
correctness  of  the  ruling  in  the  court  below. 

As  the  record  does  not  disclose  that  this  application  was  made 
to  amend  before  the  cause  was  submitted  on  its  merits,  this  court 
ought  to  presume  that  it  was  made  afterward.  It  certainly  ought 
not  to  presume  that  it  was  made  before  that  event.  Taking  as  a. 
basis  that  this  amendment  was  applied  for  after  the  cause  was  sub- 
mitted, was  there  any  abuse  of  discretion  on  the  part  of  the  court 
below  in  refusing  to  grant  the  plaintiff  permission  to  amend  his 
pleadings  ?  His  attention  had  been  called  to  the  fact  that  his 
replication  did  not  fully  traverse  def^idant  Thornton's  answer. 
He  chose,  notwithstanding  this,  to  submit  the  case  as  the  plead- 
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isgs  then  stood.  Afterward  he  changed  hia  mind,  and  aaked  per- 
mission to  amend  his  r^lication.  If  a  party  has  elected  to  sab- 
mit  a  cause  to  a  jury,  on  defective  pleadings,  of  which  he  had 
knowledge,  would  any  rightly  informed  person  hold  that  while 
the  jury  were  out  considering  their  verdict  he  ought  to  have  the 
privilege  to  come  into  court  and  say  he  had  changed  his  mind  and 
concluded  to  amend  his  pleadings,  and  had  really  the  ability  un- 
der oath  to  make  a  compl^^  traverse  of  defendant's  answer,  the 
court  ought  to  recall  the  jury  and  permit  him  to  amend? 

In  my  judgment  to  allow  an  amendment  at  sach  a  stage,  under 
such  circumstances,  would  be  a  gross  abuse  of  the  legal  discretion 
conferred  upon  a  court  in  relation  to  that  subject  Certainly,  it 
ought  not  to  be  considered  an  abuse  of  discretion  to  refuse  to  allow 
said  amendment  at  that  time.  There  is  no  difference  in  principle 
between  a  case  submitted  to  a  jury  and  one  submitted  on  its  m^v 
its  to  the  court 

« 

As  I  view  this  case  the  majority  of  the  court  have  held  in  fact, 
whether  or  not  they  so  intended  to  hold,  that  whenever,  at  any 
stage  of  the  proceedings,  a  party  comes  into  court  and  shows  that 
he  has  a  good  defense,  which  his  attorneys  have  fidled  to  set  up, 
even  though  the  stage  should  be  after  the  cause  was  submitted  to 
a  juiy  or  court,  on  its  merits,  the  party  should  be  allowed  to 
amend  and  set  up  this  defense.  And  if  the  court  ahould  refuse 
to  allow  this  it  would  be  guilty  of  a  gross  abuse  of  its  legal  discre- 
tion. 

Such  a  rule  I  cannot  acquiesce  in.  The  case  of  WarnuiU  v. 
JSemSj  1  Mon.  680,  is  not  in  point  That  was  a  case  where  the 
cause  was  tried  as  though  a  certain  issue  was  made  in  the  plead- 
ings, which  was  not.  When  it  was  discovered  that  it  was  not  the 
plaintiff  applied  for  leave  to  amend  the  {deadings  so  as  to  make 
this  issue.  This  amendment  was  applied  for  and  made  before 
the  cause  was  submitted  to  the  jury.  The  granting  permission  to 
make  this  amendment  was  assigned  as  error  by  the  defendant 
This  court  held  in  that  case  that  there  was  no  abuse  of  discretion 
in  allowing  this  amendment.  But  it  did  not  hold  that  if  the 
court  had  refused  to  allow  this  amendment  it  would  have  been 
guilty  of  a  gross  abuse  of  judicial  dis<»«tion.  ISox  is  this  the  case 
where  a  cause  was  tried  and  evidence  introduced  on  both  aides,  ai 
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though  an  issue  was  in  the  pleadings,  which  was  not.  Before  the 
trial  was  in  fact  finished  the  record  shows  that  this  point  waa 
raised,  and  it  does  not  show  that  the  plaintiff  at  that  time  offered 
to  amend  and  make  the  issue  in  the  case  which  was  not  there  and 
which  he  was  informed  was  not.  And  as  I  have  said,  as  tliis  fact 
does  not  appear,  it  should  be  presumed  in  this  court  that  he  did 
not  then  apply  to  amend  his  pleadings,  but  at  some  subsequent 
period.  No  authorities  were  cited  by  the  majority  of  the  court  to 
show  that  at  any  stage  of  a  judicial  proceeding  a  party  has  the 
absolute  right  to  amend  his  pleadings  and  make  a  new  issue,  upon 
a  showing  that  his  attorneys  have  neglected  to  do  so,  and  that  ho 
has  the  ability  to  make  it,  and  I  think  none  can  be  cited.  Yet,  if 
a  party  has  the  absolute  right,  under  the  facts  and  necessary  pre- 
sumptions in  this  case,  to  amend,  I  can  hardly  conceive  of  any  case 
in  which  he  should  not  have  this  right.  This  does  away  with  the 
rule  that  the  allowing  of  amendments  in  such  cases  rests  in  the 
l^al  discretionary  power  of  the  court.  Or  it  establishes  a  still 
more  harsh  rule,  namely,  that  in  all  cases  similar  to  this,  and  rest- 
ing upon  analogous  facts,  it  would  be  a  gross  abuse  of  the  legal 
discretion  vested  in  a  court,  not  to  allow  the  amendment. 

Believing  that  either  of  these  rules  would  be  wrong,  and  con* 
trary  to  the  whole  current  of  legal  authorities  upon  the  subject^ 
authorities  upon  these  points  that  are  so  well  known  to  the  pro^ 
ieoBion  that  I  need  not  quote  them,  I  hold  that  the  judgment  of 
the  oourt  below  ought  to  have  been  confirmed. 


MoxoN,  appellant,  v.  WzLxnnoN,  respondent 

fSTATUtOKf  C0N8TRUCTI0H  —  oct  rdcUing  to  mining  cUdfM — necfd  af  dii^ 
eo9erff.  At  the  trial  of  this  action  to  determine  the  right  to  the  poaaesslon 
of  certain  placer  mining  ground,  M.  offered  evidence  to  prove  that  h» 
made  and  filed,  in  the  office  of  the  coantj  lecorder,  %  statement  of  his  di«» 
CO  very  of  the  groand.  The  statute,  approved  May  8, 1878,  provides  that 
this  statement  shall  be  made  and  filed  when  "  any  mining  claim  upon  anjT 
vein  or  lode  bearing  *  *  *  yalaable  deposits'*  is  discovered.  HM^ 
that »  vein  or  lode  bearing  valuable  deposits  does  not  include  a  placer 
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mining  claim,  and  that  the  diaooTexer  of  plaoer  mining  giomid  ia  not  ia> 
quired,  by  the  laws  of  the  Territory,  to  make  or  file  for  record  a  itite 
ment  of  its  diBoovery.    ffeld,  also,  that  the  evidence  is  inadmissible. 

BVIDJBNGB  OF  F088BB6I0N  OF  MINBRAL  LAND.  To  prOYO  a  right  tO  the  pos- 
session of  said  groond,  M.  offered  evidenoe  to  proTa  that  he  dug  a  dltdi 
after  the  filing  of  his  adverse  claim  in  the  land  office,  to  mine  the  gioond, 
«nd  that  he  occupied  a  dwelling-house  and  blacksmith  shop  upon  the 
ground.  ffM,  that  the  evidence  is  not  admissible,  and  does  not  tend  to 
prove  that  M.  posaesaed  the  ground  aa  a  miner  or  that  it  is  mineral  land. 

Appeal  from  Third  DUtrietj  Jefferwn  Cov/nty. 
The  judgment  of  nonsuit  was  entered  by  Wads,  J. 

Johnston  &  Toole,  for  appellant.  1 

The  same  rule  of  action  is  to  be  followed  in  aoqniring  rights 
to  placer  miriing  ground  and  lode  daims.  The  court  en^  in  ex- 
cluding the  oral  testimony  offered  by  the  appellants  to  show  their 
prior  rights  to  the  ground  in  controversy.  The  general  sections 
of  the  laws  of  the  United  States,  regulating  these  rights,  are  as 
applicable  to  placer  mines  as  lead  claims.  The  appellants'  notice 
i^nd  record,  filed  with  the  county  recorder  of  Jefferson  county, 
where  the  mining  ground  is  situate,  should  have  been  admitted, 
there  being  no  district  recorder  and  no  mining  district. 

The  instructions  issued  by  the  land  oiBce  have  the  effect  of 
law.  The  applicants  for  the  government  tide  to  a  phioer  mining 
claim  must  comply  with  them.  Courts  will  regard  these  instrao- 
tions  and  enforce  them.  Sts.  Ex.  Sess.  1873,  83,  §  1 ;  act  of 
congress  for  development  of  mineral  resources  of  the  'United 
States,  approved  June  10, 1872,  and  instructions  of  Land  Com- 
missioner Hon.  Willis  Drummond. 

Chumasbbo  &  Chabwiok,  and  Shobsb  &  Lowbt,  for  re- 
spondent. 

There  was  no  statute  of  the  Territory  or  United  States  pro- 
viding for  the  record  in  the  reoorder's  office  of  Jefferson  county. 
Such  a  record  was  a  void  act,  and  could  not  give  constructiye 
notice  to  any  parties.  Cod.  Sts.  400,  §§  23,  24,  25.  Constmct- 
ive  notice,  by  recording,  is  wholly  a  creature  of  the  statuteu  A 
record  not  provided  for  by  statute  gives  no  notice.    MeHek  t. 
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Sunderlandy  6  Cal.  315 ;  StanseU  v.  Roberts,  18  Ohio,  148 ; 
Chainherlain  v.  Belly  7  Cal.  294. 

The  acts  of  congress  relating  to  lode  claims  and  the  instruc- 
tions of  the  land  commissioner,  relied  on  by  appellants,  are  in- 
applicable to  placer  claims.  The  legislature  has  not  provided 
that  a  record  shall  be  made  of  the  location  of  placer  claims. 
Appellants  could  only  procure  the  government  title  by  making 
the  proper  filing  in  the  United  States  land  office.  2  Washb. 
Keal  Prop.  520. 

The  house  and  blacksmith  shop  were  placed  upon  the  premises 
to  carry  on  a  trade,  aiid  not  mine  the  same.  The  ditch  was  dug 
after  the  filing  of  the  adverse  claim.  The  court  properly  ex- 
eluded  testimony  relating  to  these  improvements. 

Blake,  J.  This  action  is  brought  to  determine  the  right  of 
possession  to  a  tract  of  placer  mining  ground  in  Jefierson  county, 
upon  the  surveyed  subdivisions  of  the  public  Unds  of  the  tTnited 
States.  It  is  admitted,  by  the  pleadings,  that  the  respondents 
made  their  application  to  enter  the  premises  in  the  United  States 
land  office  at  Helena,  within  the  Territory,  and  that  the  appellants 
filed  their  protest  and  adverse  claim.  At  the  trial,  the  court  ex- 
cluded certain  evidence  offered  by  the  appellants,  and  sustained 
the  motion  of  the  respondents  for  a  nonsuit.  We  are  asked  to 
review  this  ruling. 

The  appellants  allege,  in  their  amended  complaint,  that  they 
had  and  held  their  title  and  possession  under  the  '^  rules,  custonis 
and  usages  of  the  miners  in  the  district  where  said  land  is  situ- 
ated, and  of  the  laws  of  the  United  States  and  of  the  Territory 
of  Montana  applicable  thereto."  The  respondents  deny  these 
allegations  in  their  answers.  Did  the  testimony  produced  by  the 
appellants  tend  to  establish  their  material  averments  ? 

"No  evidence  was  offered  tending  to  prove  that  the  appellants 
had  or  held  the  property  in  controversy  by  virtue  of  any  rules, 
customs  or  usages  of  any  miners.  On  the  contrary,  the  appellants 
testify  that  the  ground  in  dispute  is  not  in  any  mining  district, 
and  tiiat  there  are  no  mining  laws  or  customs  governing  its  use 
or  possession. 
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The  appellants  offered  evidence  for  the  purpose  of  proving  that 
they  made  a  record  of  the  discovery  of  the  premises  in  the  office 
of  the  recorder  of  Jefferson  county.  It  appears  that  no  other 
record  has  heen  made  by  the  appellants.  This  evidence  was  re- 
jected by  the  court.  The  appellants  maintain  that  the  act  of  the 
legislative  assembly,  "  providing  for  the  location  and  recording  of 
mining  claims  on  veins  or  lodes,'^  approved  May  8,  1873,  is 
applicable  to  placer  mining  ground.  Sts.  Ex.  Sess.  1873,  83. 
If  this  proposition  is  correct,  the  record  should  have  been  admit- 
ted. This  act  requires  a  person  to  make,  and  file  in  the  office  of 
the  county  recorder,  a  statement  of  the  discovery  of  **  any  mining 
daim,  upon  any  vein  or  lode,  bearing  gold,  silver,  cinnabar,  lead, 
tin,  copper,  or  other  valuable  deposits."  §  1.  The  technical 
words  contained  in  this  clause  must  be  construed  according  to 
their  peculiar  and  appropriate  meaning.  God.  Sts.  389.  In  the 
language  of  miners,  a  lode  is  a  vein  containing  ore.  Veins  are 
narrow  plates  of  rock  intersecting  other  rocks,  and  are  the  ffil- 
ings  of  cracks  or  fissures.  The  placers  are  superficial  deposits, 
which  occupy  the  beds  of  ancient  rivers  or  valleys.  This  name 
was  given  by  the  Spaniards  to  the  auriferous  gravels  of  America. 
Dana's  Geology ;  Simonin's  Underground  life.  A  vein  or  lode 
of  "  valuable  deposits  *'  does  not  include  a  placer  mining  claim. 
This  act  was  adopted  as  a  substitute  for  the  statute  which  pre- 
scribed the  manner  of  locating  and  pre-empting  quartz  lodes  or 
veins.  We  cannot  infer  from  the  language  of  the  amended  act 
that  the  legislative  assembly  intended  to  affect  placer  mining 
claims,  a  subject  on  which  the  law-makers  appear  to  be  silent 
There  is  no  law  of  the  Territory  which  requires  the  discoverer  of 
a  placer  mining  claim  to  make  or  file  for  record  a  statement  re* 
specting  it.  The  instrument  purporting  to  be  a  record  of  the 
ground  in  dispute,  by  the  appellants,  was  not  made  and  filed 
under  the  laws  of  the  Territory,  or  the  United  States,  and  could 
not  be  a  legal  notice  of  their  rights  to  the  respondents.  It  was 
not  a  link  in  the  chain  of  their  title,  and  the  court  properly  ex- 
cluded it  as  incompetent  evidence.  JUesick  v.  Sunderland^  6 
Cal.  315,  and  cases  there  cited. 

In  legislating  upon  these  matters,  congress  has  recognized  the  dis* 
tinction  between  lodes  or  veins  of  quartz  and  placer  cUuma.    The 
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pofisessor  of  the  former  could  procure  the  title  of  the  XJaited 
States  a  number  of  years  before  it  was  legal  to  grant  a  patent  for 
the  latter.  The  act  was  amended  by  providing  that  ^'claims, 
usually  called  ^  placers,'  including  all  forms  of  deposit,  excepting 
veins  of  quartz,  or  other  rock  in  place,"  shall  be  subject  to  entry. 
Rev.  Sts.  U.  S.,  §  2329.  A  vein  or  lode  may  be  embraced  by  a 
placer  claim,  and  the  eleventh  section  of  the  act  approved  May 
10, 1872,  defines  the  proceedings  which  are  necessary  for  the  ad- 
justment of  the  rights  of  the  parties  in  the  possession  of  the 
same.  Id.,  §  2333.  The  appellants  did  not  ofier  any  evidence 
that  they  had  complied  With  the  statutes  of  the  United  States 
relating  to  placer  claims. 

There  is  no  testimony  showing  that  any  "  valuable  deposits  '* 
have  been  discovered  upon  the  ground  in  controversy,  or  that  any 
persons  worked,  improved  or  possessed  the  premises  as  a  mining 
claim  before  this  action  was  commenced.  It  does  not  appear  that 
this  tract  is  not  agricultural  land.  The  appellants  offered  to  prove 
that  they  dug  a  ditch  and  made  improvements,  for  the  purpose  of 
mining  the  ground,  after  the  bringing  of  the  suit.  The  rights  of 
the  parties  to  the  possession  of  the  property  at  or  prior  to  the 
time  that  the  appellants  filed  their  adverse  claim  in  the  land  office, 
eannot  be  determined  by  the  subsequent  acts  of  the  appellants. 
The  court  did  not  err  in  refusing  to  allow  testimony  concerning 
these  facts  to  be  introduced. 

It  is  claimed  that  the  court  erred  in  excluding  the  evidence  of 
one  of  the  appellants,  showing  that  he  had  upon  the  premises  a 
house,  in  which  he  lived,  and  a  blacksmith  shop.  These  improve- 
ments appear  to  have  been  made  for  the  purpose  of  carrying  on  a 
trade.  The  character  ot  the  possession,  which  the  appellants  seek 
to  prove  by  this  testimony,  is  not  consigtent  with  the  title  which 
they  are  trying  to  maintain  in  this  proceeding.  The  construction 
of  the  house  and  shop  does  not  tend  to  show  that  this  appellant 
possessed  the  land  as  a  minar,  or  that  it  is  mineral  ground.  Con- 
ceding the  facts  to  be  stated  correctly  by  the  appellants,  we  do 
not  think  that  they  impair  the  rights  of  the  respondents,  or  any 
persons  claiming  the  property  for  mining  purposes. 

The  appellants  failed  to  prove  the  material  aUegadons  of  theii 
oomplaint,  that  their  possession  is  under  the  rales  and  customs  of 
ToL.  n.— 64 
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the  miners  in  the  distriet  containing  the  placer  claim  and  the  lawi 
of  the  Territory  and  the  United  States,  and  it  was  the  dutj  of 
the  court  to  grant  the  motion  for  a  nonsoit. 

Judgment  affirmed. 


Terbitort  of  MoiTTANA,  appellant,  v.  Hildsbband,  respondent 

Apfsal — right  of —  in  T&rrit&rff,  The  Territoiy  of  Montooa  is  »  oorporKdoa, 
entitled  to  nutintain  oiyil  eaits  in  its  own  name,  with  same  right  of  appeal 
when  aggrieyed  ae  any  other  party. 

Rboognizancb  —  8uU  on — in  tohcU  name  brought.  Salts  on  forfeited  recog- 
nisances should  be  brought  in  the  name  of  the  Territory.  The  provisioB 
of  statute,  that  all  actions  should  be  in  the  name  of  real  parties  in  interesfey 
does  not  apply.  The  Territory  becomes  trustee  of  money  so  recovered 
And  the  law  declares  to  whom  it  shall  go. 

HiBJOiNDBR.    Only  a  party  improperly  joined  can  take  advantage  of  it, 

Bbcognizance — jurisdiction  —  caiLM.  Under  the  statutes  of  Montana  it  is 
not  necessary  that  a  recognizance  should  show  either  the  jurisdiction  of 
magistrate  or  cause  for  its  execution. 

Probate  seal.  The  probate  Judge,  acting  as  a  committing  magistrate,  is  not 
performing  the  functions  of  a  probate  court,  and  need  not  use  the  coui 
seal. 

Ck)RSTBUCTiON — amhiguitff.  The  recital  in  the  reoognisanoe  was  ih»t  the 
defendant  should  appear  to  answer  on  the  first  day  of  the  next  October 
term,  but  added  erroneously,  "  it  being  the  second  Monday  in  October, 
1874/'  whereas  the  term  was  fixed  by  law  to  open  on  the  first  Monday  in 
the  month.  SM,  that  the  recital  was  sufficient ;  the  erroneous  portion 
should  be  rejected  as  surplusage ;  the  law  fixes  the  day  of  the  term. 

Variaivgb — no  conaidiration.  An  attempt  to  commit  murder,  and  an  assault 
with  intent  to  commit  murder,  are  different  offenses  under  our  statutes. 
If  the  order  of  the  magistrate  required  defendants  to  appear  and  answer 
a  certain  crime,  a  recognizance  conditioned  to  answer  any  other  oflbnse  W 
bad.    There  is  no  consideration  for  such  a  contract. 

AjSjpeal  from  Third  Districty  Jefferson  County. 
J.  Q.  Spuatt,  District  Attorney,  First  District,  for  appellant. 

Shobsb  &  LowBT  and  Johitoton  <fe  Toolb,  for  respondent 

Enowles,  J.    The  respondents  i^  to  have  the  appeal  in  Ate 
case  dismissed  for  the  following  reasons : 
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First.  No  appeal  lies  from  an  order  sustaining  a  demurrer. 

The  record  shows  that  the  appeal  in  this  case  was  taken  from 
the  final  judgment  entered  in  the  court  below.  This  ground  ol 
the  motion  is  not  then  baaed  upon  any  fact  in  the  record  and 
cannot  be  sustained. 

Second.  The  right  of  appeal  in  civil  cases  is  not  given  to  the 
Territory  of  Montana  by  any  statutory  provision. 

In  the  case  of  Zan^ord  t.  Kifig^  1  Mon.  88,  this  court  held 
that  Montana  Territory  was  a  government.  Our  Organic  Act 
calls  it  a  temporary  government.  From  the  nature  of  this  gov- 
ernment it  must  of  necessity  be  a  body. politic,  or  artificial  per- 
son,  a  corporation.  As  such,  having  the  right  to  make  contracts^ 
it  has  the  right  to  sue  upon  them  without  any  statute  empow- 
ering it  to  do  so.  Cation  v.  United  States^  11  How.  (U.  S.) 
229. 

This  is  an  action  upon  a  recognizance  to  recover  the  penalty 
therein  specified.  Hence  it  is  a  civil  action  and  not  a  criminal 
proceeding.  The  Territory  having  the  right  to  become  a  party 
plaintiff  to  civil  proceedings  has  the  same  rights  that  any  other 
party  in  civil  litigation  has.  The  statutes  of  the  Territory  pro- 
vide that  any'party  aggrieved  may  appeal  from  the  district  to 
the  supreme  court  in  certain  cases.  The  appeal  in  this  case  iB 
firom  a  final  judgment  and  is  proper. 

Motion  denied. 

ELnowlbs,  J.  This  is  an  action  on  a  recognizance  executed  by 
the  respondents^  Hildebrand,  Quinn  and  Smith,  to  Montana  Ter» 
ritory,  in  the  sum  of  $1,600,  conditioned  to  secure  the  appearance 
of  Wm.  E.  Grinnell  at  the  October  term  of  the  district  court  for 
JefiEerson  county,  at  Radersburg,  for  the  year  A.  D.  1874.  The 
defendants  demurred  to  the  complaint  herein,  alleging  that  it 
was  defective  in  many  particulars.  Some  of  the  objections  will 
be  considered  hereafter.  The  court  sustained  the  demurrer.  To 
tiiis  ruling  the  plaintiff  excepted  and  appeals  to  this  court,  assign 
ing  this  ruling  as  ^ror.  The  complaint  in  substance  sets  forth 
that  Grinnell,  on  the  26th  day  of  August,  A.  B.  1874,  wa« 
arrested  on  a  complaint  filed  before  James  B.  Weston,  probate 
judge  for  the  county  of  Jefferson,  Montana  Territory,  and  an 
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raigned  for  e'xamination  upon  the  charge  of  an  asaault  with  in- 
tent  to  commit  murder,  and  it  appearing  to  the  said  judge  that 
tLerc  was  probable  cause  for  believing  that  said  Grinnell  was 
guilty  of  said  offense,  and  said  Grinnell  having  waived  a  pre- 
liminary examination,  it  was  thereupon  ordered  by  said  court  that 
said  Grinuell  be  held  to  answer  the  said  chaige  at  the  next  term 
of  the  district  court  to  be  held  in  said  county,  and  that  the  said 
Grinnell  be  admitted  to  bail  in  the  sum  of  $1,500.  Whereupon 
the  defendants,  Hildebrand,  Quinn  and  Smith,  entered  into  said 
recognizance,  the  condition  of  whidi  is  in  these  words :  "  If  the 
said  William  £.  Grinnell  shall  personally  appear  at  the  next  term 
of  the  district  court,  in  and  for  said  Jefferson  comity,  Montana 
Territory,  being  the  second  Monday  in  October,  1874,  and  od 
the  first  day  thereof,  to  answer  to  any  indictment  that  may  be 
brought  or  made  against  him  for  the  offense  of  an  attempt  to 
commit  murder,  as  alleged  in  a  complaint  now  on  file  in  the 
probate  court  of  said  county  and  Territory,  and  to  do  and  receive 
what  shall  be  by  said  court  then  and  there  ^'oined  upon  him, 
the  said  Wm.  £.  Grinnell,  and  shall  not  depart  from  said  court 
without  leave." 

The  complaint  further  sets  fortli  that  Grinnell  was  indicted  for 
the  crime  of  an  assault  with  intent  to  commit  murder,  and  that 
the  recognizance  was  forfeited. 

It  is  claimed  by  the  respondents  that  the  Territory  of  Montana 
is  not  the  proper  party  plaintiff  in  this  action ;  that  the  action 
should  be  prosecuted  in  the  name  of  the  county  commissioners  oi 
Jefferson  county  aiid  the  district  attorney,  they  being,  it  ii 
alleged,  the  real  parties  in  interest. 

It  is  true  that  the  penalties  recovered  on  any  forfeited  reoog- 
nizance  go  to  the  county.  The  county  may  receive  a  benefit 
from  the  action,  but  it  does  not  follow  that  the  action  should  be 
prosecuted  in  tiie  name  of  the  county  commissioners.  All  crim- 
inal prosecutions  are  prosecuted  in  the  name  of  the  Tenitory  as 
plaintiff.  This  recognizance  follows  the  forms  prescribed  in  the 
statutes  of  the  first  legislative  assembly  of  this  Territory,  and  it 
is  doubtful  if  the  act  of  that  assembly  on  this  sabject  has  ever 
been  repealed.  But  whether  it  has  been  repealed  or  not,  it  is 
proper  that  all  recognizances  should  be  executed  to  the  TeniUffj 
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of  Montana.  There  are  no  provisions  of  the  statute  that 
authorize  the  execution  of  a  reoognizanoe  to  a  county.  But, 
if  it  were  proper  to  execute  a  recognizanoe  to  a  county,  this 
recognizance  would  be  good.  The  Territory  may  be  the  trustee 
of  an  express  trust.  Many  of  the  county  officers  of  this  Territory 
execute  bonds  to  the  Territory,  and  it  takes  these  bonds  as  a  trus- 
tee of  an  express  trust  for  the  benefit  of  any  citizen  of  the  Terri- 
tory who  may  be  damaged  by  the  failure  of  such  officer  to  perform 
his  duties  as  required  by  law.  In  Taaffe  v.  Rosenthal^  7  Cal. 
514,  the  court  held  that  a  bond  executed  to  the  State  of  Califor- 
nia in  an  attachment  proceeding,  in  accordance  with  the  provisions 
ni  the  statutes  of  that  State,  was  good,  and  the  sureties  held  there- 
on. That  is  a  stronger  case  than  this,  even  if  the  county  was  the 
proper  party  to  a  recognizance.  In  Hawkins  v.  I^ate^  24  Ind. 
288,  the  court  held  that  the  State  was  a  proper  party  to  a  recog- 
nizance, although  the  money  went  to  the  school  fund  of  the 
county.  The  proposition  that  the  district  attorney,  because  he  re> 
ceives  a  compensation  of  ten  per  cent  on  all  moneys  collected  by 
him,  should  be  a  party  to  all  actions  on  a  recognizance,  is  not 
worthy  of  any  consideration.  The  trustee  of  an  express  trust  can 
maintain  a  suit  in  his  own  name,  and  if  the  law  points  out  who  is 
the  benefidaiy  in  the  action,  there  need  be  no  allegations  showing 
for  whose  benefit  the  action  is  prosecuted.  No  party  is  required 
to  allege  the  law  or  prove  it. 

The  respondent  alleges  that  there  is  a  misjoinder  of  parties  de- 
fendant ;  that  Grinnell  is  not  a  proper  party  in  an  action  on  this 
recognizance.  This  is  true,  but  Hildebrand,  Quinn  and  Smith 
cannot  object  to  this  error.  The  party  improperly  joined  is  the 
only  one  who  can  take  advantage  of  the  same. 

It  is  claimed  that  neither  the  recognizance  or  complaint  shows 
any  jurisdiction  in  the  officer  taking  it,  and  that  the  recognizance 
shows  no  cause  for  its  execution.  It  is  not  necessary  that  the  re- 
cognizance should  show  the  jurisdiction  of  the  officer  taking  it,  or 
any  cause  for  its  execution.  That  was  the  rule  under  the  com- 
mon-law  practice,  but  has  been  abolished  by  section  257  of  ouy 
Criminal  Practice  Act.    It  is  as  follows : 

'^  No  action  upon  a  recognizance  may  be  defeated  for  any  de- 
fect of  form  or  any  omission  of  recital,  condition,  or  undertaUag 
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therein,  or  neglect  of  the  clerk  to  indcnrse  or  record  it ;  bat  tbe 
sureties  shall  be  bound  thereby  to  the  amount  specified  therein. 
A  recognizance  may  be  recorded  after  execution  is  awarded." 
This  statute  was  enacted  for  the  purpose  of  abolishing  those  for- 
mal and  technical  recitals  in  a  recognizanoe  showing  the  jurisdio- 
tion  of  the  officer  awarding  bail,  and  that  proper  proceedings  had 
been  had  to  make  it  necessary  for  a  party  to  give  a  recognizance. 

It  was  not  necessary  that  the  seal  of  the  probate  court  should 
have  been  affixed  to  this  recognizance,  the  justification  of  the  sure- 
ties or  the  approval.  The  probate  judge,  in  acting  as  a  commit- 
ting magistrate,  does  not  act  as  the  probate  court.  The  seal  of 
the  probate  court  is  required  to  be  affixed  to  certain  writs  and  pro- 
ceedings in  that  court  and  to  none  other  in  the  nature  of  judida. 
proceedings. 

It  is  urged  that  the  probate  judge  should  haye  made  an  order 
admitting  Grinnell  to  bail.  The  complaint  shows  that  such  an 
order  was  made.  It  was  not  necessary  that  it  should  have  been 
recited  in  the  recognizance. 

The  respondents  maintain,  and  the  question  is  not  free  from 
difficulty,  that  the  recognizance  was  forfeited  before  the  time  fixed 
therein  for  the  appearance  of  G-rinnell.  The  proper  construction 
of  the  recognizance  upon  the  time  fixed  for  the  appearance  of 
Orinnell  is,  that  they  undertook  thadb  ha  jahauld  .appear  on  thefint 
day  of  the  October  term  of  the  district  court  for  Jefferson  county, 
A.  D.  1874.  It  was  thought  that  this  term  of  court  commenced 
on  the  second  Monday  in  said  October  instead  of  the  first  Mon- 
day, and  the  parties  so  recited  in  the  recognizance.  It  will  be  ob- 
served, upon  an  inspection  of  the  recognizance^  that  the  defend- 
ants did  not  undertake  that  Grinnell  should  appear  on  the  second 
Monday  in  October,  1874,  but  on  the  first  day  of  the  t^m  of  the 
above  district  court  for  October  of  that  year.  The  law  was  that  the 
district  court  should  open  on  the  first  instead  of  the  second  Mon- 
day. When  the  defendants  undertook  that  the  accused  should  ap 
pear  on  the  first  day  of- that  term,  the  law  came  in  and  said  ^'  this 
is  the  first  Monday  in  October."  The  defendants  undertook  to 
gay,  contrary  to  the  provisions  of  law,  of  which  they  were  bound 
to  take  notice,  that  this  was  the  second  Monday  in  October.  Hers 
is  an  ambiguity  which  is  the  subject  of  judicial  constraction.    I 
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think  the  mat^ial  part  of  this  imdertakiikg  was  that  the  defendant 
Grinnell  should  appear  on  the  first  day  of  the  term  of  that  ooort, 
and  the  time  fixed  in  that  reoognizanoe,  for  the  time  of  holding 
that  conrt,  being  mere  description,  and  contrary  to  the  provisions 
of  law,  shoald  be  disregarded,  or  should  not  make  void  the  recog- 
nizance. If  the  defendants  were  damaged  by  this  recital  it  might 
be  a  matter  of  defense  under  proper  averments.  If  the  under- 
taking had  been  that  the  defendant  Grinnell  should  appear  on  the 
second  Monday  in  said  October,  a  different  question  wonld  be 
presented.  The  order  of  forfeiture  in  regard  to  this  recognizance 
having  been  made  during  the  October  term  of  said  court,  after  the 
first  day  and  after  the  indictment  had  been  found  against  GrinneU, 
was  not  void. 

The  crime  set  forth  in  the  recognizance  is  an  attempt  to  com- 
mit murder.  This  is  an  offense  under  our  statutes.  Section  191 
of  our  Criminal  Laws  provides,  that  "  Eveiy  person  who  shall 
attempt  to  commit  a  public  offense^  and  in  such  attempt  shall  do 
any  act  toward  the  commission  of  such  offense,  but  shall  fail  in 
the  perpetration  thereof,"  etc.  The  punishment  of  this  offense 
is  provided  for  in  this  section.  Murder  is  a  public  offense.  The 
attempt  to  commit  murder  is  an  offense  under  this  section. 

While  under  our  statute  the  jurisdiction  of  the  court  taking  the 
recognizance  need  not  be  recited  therein,  nor  the  proceedings  and 
orders  requiring  a  party  to  enter  into  a  recognizance  for  his  ap- 
pearance at  court,  these  facts  should  appear  in  a  complaint  which 
seeks  to  recover  judgment  on  such  a  recognizance. 

In  Hawkins  v.  Statej  24  Ind.  288,  the  court  says :  "  Without 
proof  showing  the  facts  which  authorized  the  justice  to  take  the 
recognizance,  the  finding  should  have  been  for  the  appellant." 
If  it  is  necessary  to  prove  such  facts  it  is  necessary  to  allege  them. 
The  same  reasons  that  required,  under  the  practice  before  the 
adoption  of  our  statutes  upon  criminal  procedure,  that  the  recog- 
nizance should  show  the  jurisdiction  of  the  court  and  the  pro- 
ceedings that  warr^DLted  the  giving  of  the  same,  apply  to  a  com- 
plaint under  our  practice  to  recover  judgment  on  a  recognizance. 
These  facts  should  appear  in  such  a  complaint  as  much  as  the 
consideration  for  a  promise  to  pay  a  certain  sum  of  money  should 
beset  forth  in.  a  complaint  asking  judgment  for  that  sum.     Ic 
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this  oomplaint  the  allegations  ahow  that  the  defendant  GrinneU 
was  arrested  upon  a  complaint  and  arraigned  for  examination  upon 
the  charge  of  an  assault  with  the  intent  to  commit  murder.  It 
appearing  that  the  said  defendant  waived  examination,  and  the 
judge,  having  reasonaUe  cause  for  believing  him  guilty  of  said 
charge,  ordered  him  held  to  bail  to  answer  said  charge  at  the  next 
term  of  the  district  court.  In  these  allegations  there  is  sufficient 
to  show  that  Ghrinnell  was  required  to  enter  into  a  recognizance 
for  an  assault  with  the  intent  to  commit  murder.  The  recogni- 
zance recites  that  the  crime  which  the  defendant  Grinnell  was 
required  to  appear  and  answer  for,  was  an  attempt  to  conmiit  mur- 
der. This  is  a  different  offense  from  an  assault  with  the  intent 
to  commit  murder.  There  may  be  an  attempt  to  commit  an  as- 
sault. 2  Bishop  on  Oim.  Law,  §§  62,  739,  ei  seq.^  treats  of  the 
attempt  to  commit  murder.  An  assault  is  not  a  necessaiy  ingre- 
dient of  every  murder.  2  id.,  §  56.  I  can  conceive  of  at- 
tempts to  commit  murder,  and  of  acts  done  toward  its  commis- 
sion, and  no  assault  having  been  committed  upon  such  person.  If 
an  assault  with  intent  to  commit  murder  is  adifiierent  offense  from 
an  attempt  to  commit  murder,  we  are  presented  with  the  question : 
Would  a  recognizance  g^ven  for  the  appearance  of  a  person  to 
answer  an  indictment  for  an  attempt  to  commit  murder  be  good, 
when  it  appears  that  he  was  ordered  to  give  a  recognizance  to 
answer  for  an  assault  with  the  intent  to  commit  murder  ?  I  think 
it  would  not.  Suppose  a  party  is  held  by  a  magistrate  to  answer 
for  the  crime  of  murder,  would  any  one  think  a  recognizance 
would  be  good  which  in  pursuance  of  such  order  undertook  that 
the  defendant  was  to  appear  and  answer  for  the  crime  of  larceny  f 
Suppose  a  party  charged  with  murder  should  be  held  to  answer 
that  crime,  could  he  present  to  the  officer  having  him  in  charge  a 
recognizance  which  undertook  that  he  should  appear  to  answer 
the  charge  of  larceny,  and  ask  that  he  should  be  released,  although 
the  amount  might  be  sufficient  and  the  sureties  responsible !  The 
statement  of  such  a  proposition  is  a  sufficient  answer.  Such  a 
recognizance  would  not  prevent  a  party's  re-arrest  There  would 
really  be  no  consideration  for  such  a  recognizance.  The  real  con- 
sideration for  a  recognizance  is  that  a  party  under  arrest  shall  be 
released  therefrom  under  certain  conditions.    If  a  recognizance 
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'wiU  not  hav^e  that  force  it  iB  ^oid.  It  is  not  what  the  j^artiefr 
intended  when  they  entered  into  it  Although  there  ig  not  th& 
same  difierence  between  the  crime  "of  an  attempt  to  commit 
mnrder/'  and  "  an  assault  with  the  intent  to  commit  murder,"  as 
between  murder  and  larceny  the  principle  is  the  same.  If  there- 
is  no  such  crime  as  "  an  attempt  to  commit  murder,"  then  the 
recognizance  is  bad.  When  an  attempt  to  describe  a  crime  is- 
made  in  a  recognizance,  and  the  defendant  is  required  to  appear 
and  answer  an  indictment,  the  offense  should  be  an  indictable  one. 
Baily  v.  The  8taU^  4  Tex.  417 ;  Cotton  v.  Ths  StaU,  7  id.  547. 
This  is  not  an  omission  in  the  undertaking  of  the  defendants.  It 
is  an  undertaking  which  thej  were  not  required  to  enter  into  under 
the  order  of  any  court,  so  fiu*  as  the  complaint  shows.  On  thifr 
last  ground  the  judgment  of  the  court  below  is  affirmed. 

Ji/idgm0nt  affirmed. 


Babxlxt,  respondent,  v,  Thblkkb,  appellant, 

PBAcncB— r^mM^y  f^r  erroT$  in  appMOe  wvrt^iTnmateticU  varioHoni  dU- 
regarded.  Errors  in  a  former  decision  of  the  appellate  eonrt  cannot  be- 
reviewed  on  an  appeal  from  the  Judgment  entered  in  the  conrt  below  in 
parsnance  of  snch  decision,  bot  only  on  motion  for  a  rehearing  or  appeal  to* 
a  higher  court.  The  judgment  of  the  conrt  below  in  decreeing  absolute 
title  in  the  party  in  whose  favor  the  appellate  court  directed  that  a  perpet- 
ual injunction  should  issue,  is  not  such  error  that  this  court  will  set  aside- 
such  judgment.  The  finding  in  favor  of  the  perpetual  injunction  presumee^ 
such  title. 

Appeal  from  First  Dietricty  Jefef*eon  County. 

Chtjkasebo  &  Ohadwiok  and  Shobkb  &  Lowbt,  for  appel* 
lants. 

G.  G.  Sthidb,  for  respondents. 

Kkowlbs,  J.    The  appellants  claim  in  this  case  that  the  court 
committed  an  error  when  it  was  formerly  before  it,  in  ordering 
that  the  court  below  should  enter  a  judgment  granting  a  perpetual 
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The  supreme  court  in  New  York  and  California  has  directed 
what  judgment  sball  be  entered  when  there  were  special  findings^ 
and  it  was  apparent  that  in  no  state  of  proof,  appUcable  to  the 
issues,  could  the  respondent  be  entitled  to  a  judgment.  BdP^ 
Admx.  V.  Oolding,  27  Ind.  178. 

Toole  &  Toole,  contra. 

Only  one  question  was  tried  by  the  court  below  -^Who  should 
have  judgment  upon  the  findings  ?  This  court  has  determined 
the  character  of  the  judgment  to  be  entered  in  accordance  with 
the  constant  practice  of  all  courts  of  appeal  under  similar  statutes 

Blake,  J.  At  the  August  term,  1874,  this  court  reversed  the 
judgment  of  the  court  below  in  favor  of  the  respondents^  and 
ordered  that  a  final  decree  be  entered  for  the  appellant.  The 
respondents  then  filed  a  motion  to  set  aside  this  order  and  ask 
that  the  cause  be  remanded  for  a  new  trial.  It  is  claimed  by  the 
respondents  that  this  court  had  no  authority  to  make  tibe  order, 
and  we  are  called  upon  to  consider  this  question. 

The  jurisdiction  of  this  court  over  the  subject  is  defined  in 
section  378  of  the  Civil  Practice  Act,  which  provides  that  the 
supreme  court  may  reverse,  affirm  or  modify  the  judgment  or 
order  appealed  from,  and  set  aside,  confirm  or  modify  any  of  the 
proceedings  subsequent  to,  or  depending  upon,  such  judgment  or 
order,  and,  if  necessary  or  proper,  order  a  new  trial. 

The  appellant  and  respondents  claimed  certain  ditches,  dump 
ground  and  water  privileges,  and  the  complaint  and  answer  con- 
tain general  and  special  prayers  for  an  adjudication  of  their  rights 
and  equitable  relief.  The  action  was  tried  by  the  court  without 
a  jury,  and  the  facts  found,  and  conclusions  of  law  therecm,  were 
stated  separately  in  the  finding  which  was  filed.  No  exceptions 
to  the  findings  of  the  facts  were  taken  by  the  parties.  Upon  the 
trial  of  an  issue  of  fact  by  the  court,  judgment  must  be  entered 
in  accordance  with  the  findings.  Civ.  Pr.  Act,  §  890.  At  the 
hearing  of  the  appeal,  this  court  did  not  disturb  the  findings  of 
the  facts,  but  held  that  the  legal  conclusions  of  the  court  below 
were  erroneous.  Ante^  59.  Under  these  circumstances  it  was 
not  deemed  ^'  necessary  or  proper  "  to  remand  the  cause  for  a  new 
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trial,  and  the  order  complaiued  of  directed  that  the  judgment  be 
rendered  according  to  the  facte. 

This  court  followed  the  decisions  of  California  and  New  York, 
under  the  same  statute.  In  Zovs  v.  SJiartzeVy  31  Cal.  488,  it  is 
lield,  that  if  the  judgment  is  erroneous  and  the  findings  of  the 
facts  are  such  as  to  enable  the  supreme  court  to  determine  what 
kind  of  a  judgment  should  have  been  rendered,  the  court  below 
-will  be  directed  to  enter  the  proper  judgment.  The  courts  of 
New  York  'decide  that  the  appellate  courts  have  the  power  to 
order  a  final  judgment  when  the  facts  have  been  found  by  the 
court  below.  Edirwnston  v.  Mclxmd^  16  N.  Y*.  643 ;  Cuff  v. 
Dorland^  57  id.  560.  The  cases  cited  by  the  respondents  estab- 
lish the  principle  that  this  court  cannot  find  the  facts  from  the 
-evidence  and  enter  judgment  thereon.  We  admit  that  this  rule 
is  correct,  but  it  is  not  applicable  to  this  case. 

The  statutes  regulating  the  jurisdiction  of  this  court  have  been 
•complied  with.  It  was  not  necessary  or  proper  to  order  a  new 
trial  of  this  action.  The  f&cts  had  been  foimd  and  were  before 
this  court,  and  the  order  comnoanding  that  the  final  judgment 
should  be  rendered  thereon  was  a  legal  result. 

The  motion  is  ovemtled. 


Kbnnon,  respondent,  v.  Elma,  appellant. 

PoxxB>-a  game  of  eJianee-- within  the  ttatute—'for  the  eauri  and  not  for  the 
jfwty  to  decide.  It  is  a  qneation  for  the  coart  and  not  for  the  Jniyto 
decide  whether  the  game  of  cards,  usaally  denominated  **  poker/'  Is  a 
game  of  chance  and  within  the  statute,  requiring  the  keepers  of  houses, 
where  games  of  chance  are  played  for  money,  to  pay  license  therefor. 
The  meaning  of  words  and  the  grammatical  construction  of  the  English 
language,  so  far  as  estahlished  hy  rules  and  usages  of  language,  are  mat- 
ters of  law  to  be  construed  by  the  court.  Only  when  words  are  used  in 
a  peculiar  and  unusual  signification  is  testimony  admissible  for  ezplani^ 
tion. 

Appeal  from  Second  Districtj  Deer  Lodge  County. 
J.  C.  BoBiNSON,  for  appellant. 
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The  only  question  in  this  case  is  whether  it  is  the  provinoe  of 
the  court  or  the  jury  to  decide  whether  the  game  called  ^^  poker '^ 
is  a  game  of  chance.  The  court  erred  in  deciding  that  it  was  the- 
duty  of  the  court  to  construe  the  meaning  of  the  word. 

A.  E.  Mathew,  District  Attorney,  Second  Districty  for  re- 
spondent. 

It  is  a  question  for  the  court  and  not  for  the  jury  to  construe 
language  and  declare  the  legal  and  proper  meaning  of  words  used 
in  their  ordinary  acceptation.  Bishop  on  Statutory  Grimes,  §| 
862-871  inclusive. 

Wade,  C.  J.  There  is  but  one  assignment  of  error  in  this  caeei. 
and  it  arises  upon  the  following  instruction  given  by  the  court  to 
the  jury: 

'^  The  jury  are  instructed  that  the  game  usually  denominated 
^  poker,'  as  played  with  cards,  is  a  game  of  chance.  And  if  die 
jury  find,  from  the  evidence,  that  the  defendant  kept  a  room  in 
which,  with  his  knowledge  and  consent,  this  game  was  played 
during  the  months  of  January,  February  and  March,  1875,  you 
must  fipd  for  the  plaintiflE." 

The  defendant  insists  that  the  question,  whether  the  game  of 
cards,  usually  denominated  ^^  poker,"  is  a  game  of  chance,  is  a 
question  of  fact  for  the  jury,  and  not  of  law  for  the  court,  and, 
therefore,  that  the  instructions  were  erroneous. 

The  action  was  brought  by  virtue  of  the  provisions  of  a  statute 
of  the  Territory  that  provides  as  follows :  "  Any  person  ♦  ♦  * 
who  shall  keep  any  house,  or  saloon,  or  room,  where  any  banking 
game,  or  other  game  of  chance,  is  dealt  or  played  for  money,  or  any 
thing  representing  money  is  used,   *  *   *   shall  pay  a  license,"  etc 

As  a  general  proposition,  we  should  say  that  the  construction 
to  be  put  upon  a  particular  statute,  and  ^e  words  therein  used, 
and  its  force  and  effect,  and  to  what  it  applies,  is  a  question  ot 
law  for  the  court,  and  not  of  fact  for  the  jury.  Certainly,  unless 
technical  or  ambiguous  words,  or  words  of  a  local  or  provincial 
meaning  are  used,  no  testimony  would  be  admissible  as  to  what 
was  intended,  or  to  apply  the  statute  to  its  proper  subject-matter. 
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The  same  rule  would  apply  as  to  words  in  cx>miiu>Q  use  in  a 
pleading.  The  definition  of  words  in  general  use  and  of  a  fixed 
and  universal  meaning,  their  interpretation,  or  whether  they  come- 
within  the  scope,  or  object  and  purpose  of  a  statute,  are  matters 
of  law  for  the  court,  and  such  meaning  cannot  be  varied  or  ex* 
plained  by  testimony.  It  is  not  the  province  of  juries  to  sup* 
plant  the  use  of  dictionaries,  and  to  declare  what  is  meant  and 
intended  .by  the  use  of  ordinaiy  words  of  a  general  nature  and 
unambiguous  in  their  character.  Otherwise,  a  common  word  in- 
general  use  might  mean  one  thing  in  one  locality  and  exactly  the 
reverse  in  another,  depending  upon  the  peculiar  notions  of  the 
juiy  to  whom  the  question  was  submitted.  Juries  cannot  be  per- 
mitted to  pervert,  vary  or  change  the  established  meaning  or  use 
of  the  Knglish  language.  And  it  is  improper  to  submit  to  a  jury,, 
upon  the  testimony  of  witnesses,  the  meaning  of  an  unambiguoua^ 
word  in  common  use. 

Expeits  may  explain  the  meaning  of  ^^  technical,  or  ambiguous^ 
wordsj''  but  the  word  ^' poker,"  as  applied  to  a  game  of  cards, 
has,  so  far  as  we  know,  but  one  meaning,  and  its  definition  wa& 
correctly  given  in  the  instructions  of  the  court.  We  see  no  rea- 
son for  calling  proof  as  to  the  meaning  of  this  word  that  would 
not  apply,  with  equal  propriety,  to  the  words  deed,  lease,  con- 
tract, river,  city,  church,  or  any  other  word  in  general  use,  and 
v'hose  meaning  is  universally  understood. 

In  Brown  v.  Brovm,  8  Mete.  546-7,  Shaw,  Ch.  J.,  said :  "  The 
meaning  of  words,  and  the  grammatical  construction  of  the  Eng- 
lish language,  so  far  as  they  are  established  by  the  rules  and  usages 
of  the  language,  Bxe  prima  facie  matters  of  law,  to  be  construed 
and  piEissed  upon  by  the  court.  But  language  may  be  ambiguous  and 
used  in  different  senses,  or  general  words  in  particular  trades  and 
bmnches  of  business,  as  among  merchants  for  instance,  may 
be  used  in  a  new,  peculiar  or  technical  sense.  And,  therefore,, 
in  a  few  instances,  evidence  may  be  received  from  those  who  are 
conversant  with  such  branches  of  business,  or  such  technical  or 
peculiar  use  of  language,  to  explain  or  illustrate  it." 

But  in  the  case  at  bar  there  is  nothing  to  indicate  that  the  gamtt- 
of  cards,  commonly  called  ^^  poker,"  as  used  in  the  pleadings  and 
as  explained  in  the  inatmction%  had  any  new,  peculiar  or  teohnir 
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The  only  qaestion  in  this  case  is  whether  it  is  the  province  of 
the  court  or  the  jury  to  decide  whether  the  game  called  ^^  poker '^ 
is  a  game  of  chance.  The  court  erred  in  deciding  that  it  was  the 
duty  of  the  court  to  construe  the  meaning  of  the  word. 

A.  E.  Mathew,  District  Attorney,  Second  District,  for  re- 
spondent. 

It  is  a  question  for  the  court  and  not  for  the  jury  to  constrae 
language  and  declare  the  legal  and  proper  meaning  of  words  used 
in  their  ordinary  acceptation.  Bidiop  on  Statutory  Grimes,  §§ 
862-871  inclusive. 

Wade,  C.  J.  There  is  but  one  assignment  of  error  in  this  case^ 
and  it  arises  upon  the  following  instruction  given  by  the  court  to 
the  jury: 

"  The  jury  are  instructed  that  the  game  usually  denominated 
^  poker,'  as  played  with  cards,  is  a  game  of  chance.  And  if  ihe 
jury  find,  from  the  evidence,  that  the  defendant  kept  a  room  in 
which,  with  his  knowledge  and  consent,  this  game  was  played 
during  the  months  of  January,  February  and  March,  1875,  you 
must  fipd  for  the  plaintifi." 

The  defendant  insists  that  the  question,  whether  the  game  of 
cards,  usually  denominated  "  poker,"  is  a  game  of  chance,  is  a 
question  of  fact  for  the  jury,  and  not  of  law  for  the  court,  and, 
therefore,  that  the  instructions  were  erroneous. 

The  action  was  brought  by  virtue  of  the  provisions  of  a  statute 
of  the  Territory  that  provides  as  follows :  "  Any  person  ♦  ♦  * 
who  shall  keep  any  house,  or  saloon,  or  room,  where  any  banking 
game,  or  other  game  of  chance,  is  dealt  or  played  for  money,  or  any 
thing  representing  money  is  used,   *  *   *   shall  pay  a  license,"  etc 

As  a  general  proposition,  we  should  say  that  the  construction 
to  be  put  upon  a  particular  statute,  and  the  words  therein  used,  ^ 
and  its  force  and  effect,  and  to  what  it  applies,  is  a  question  ot 
law  for  the  court,  and  not  of  fact  for  the  jury.  Certainly,  unless 
technical  or  ambiguous  words,  or  words  of  a  local  or  provincial 
meaning  are  used,  no  testimony  would  be  admissible  as  to  what 
was  intended,  or  to  apply  the  statute  to  its  proper  subject-matter. 
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The  same  rule  would  apply  as  to  words  in  oommon  use  in  a 
pleading.  The  definition  of  words  in  general  use  and  of  a  fixed 
and  universal  meaning,  their  interpretation,  or  whether  they  come- 
within  the  scope,  or  object  and  purpose  of  a  statute,  are  matters 
of  law  for  the  court,  and  such  meaning  cannot  be  varied  or  ex* 
plained  by  testimony.  It  is  not  the  province  of  juries  to  sup* 
plant  the  use  of  dictionaries,  and  to  declare  what  is  meant  and 
intended  .by  the  use  of  ordinary  words  of  a  general  nature  and 
unambiguous  in  their  character.  Otherwise,  a  common  word  in 
general  use  might  mean  one  thing  in  one  locality  and  exactly  the 
reverse  in  another,  depending  upon  the  peculiar  notions  of  the 
jury  to  whom  the  question  was  submitted.  Juries  cannot  be  per- 
mitted to  pervert,  vary  or  change  the  established  meaning  or  use 
of  the  English  language.  And  it  is  improper  to  submit  to  a  juiy,, 
upon  the  testimony  of  witnesses,  the  meaning  of  an  unambiguous^ 
word  in  common  use. 

Experts  may  explain  the  meaning  of  ^^  technical,  or  ambiguoua- 
words,"  but  the  word  *' poker,"  as  applied  to  a  game  of  cards^ 
has,  so  far  as  we  know,  but  one  meaning,  and  its  definition  was^ 
correctly  given  in  the  instructions  of  the  court.  We  see  no  rea- 
son for  calling  proof  as  to  the  meaning  of  this  word  that  would 
not  apply,  with  equal  propriety,  to  the  words  deed,  lease,  con- 
tract, river,  city,  church,  or  any  other  word  in  general  use,  and 
v'liose  meaning  is  universally  imderstood. 

In  Brown  v.  Brovm^  8  Mete.  546-7,  Shaw,  Ch.  J.,  said :  "  The 
meaning  of  words,  and  the  grammatical  construction  of  the  Eng- 
lish language,  so  far  as  they  are  established  by  the  rules  and  usages 
of  the  language,  ^re  prima  facie  matters  of  law,  to  be  construed 
and  piassed  upon  by  the  court.  Sut  language  may  be  ambiguous  and 
used  in  different  senses,  or  general  words  in  particular  trades  and 
bmnches  of  business,  as  among  merchants  for  instance,  may 
be  used  in  a  new,  peculiar  or  technical  sense.  And,  therefore,, 
in  a  few  instances,  evidence  may  be  received  from  those  who  are 
conversant  with  such  branches  of  business,  or  such  technical  or 
peculiar  use  of  language,  to  explain  or  illustrate  it." 

But  in  the  case  at  bar  there  is  nothing  to  indicate  that  the  gamtt- 
of  cards,  commonly  called  ^^  poker,"  as  used  in  the  pleadings  and 
as  explained  in  the  inatmctionSy  had  any  new,  peculiar  or  teohidr 
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eal  meaning.  On  the  oontraiy,  the  reverse  does  appear,  for  the 
complaint  det^lares  that  the  game  played  was  the  game  at  cards 
knoAvn  as  the  game  of  "  poker."  And  for  a  word  thus  known 
and  denominated,  and  taking  it  to  be  used  in  its  popular  and  gene- 
I'al  sense,  as  we  must,  the  court  ruled  correctly  in  declaring  its 
meaning  as  a  matter  of  law,  and  in  refusing  to  submit  the  question 
-on  proof  to  the  jury. 

The  pleadings  admit  that  a  game  of  cards,  known  as  ^^  poker," 
was  played,  the  answer  only  denying  that  such  game  is  a  game 
of  chance.  The  court  properly  instructed  the  jury,  as  a  matter  of 
law  upon  the  subject,  and  the  judgment  is  affirmed,  with  costs. 

JudgmerU  affirmed 


FoBD,  appellant,  v.  Suthbblin,  respondent. 

MORTOAOB — "  now  growing  and  tianding  **  grain.  E.  mortgaged  to  F.  oertala 
oats,  etc., "  now  growing  and  standing"  in  a fiold,  Angust  13,  1871.  On 
the  following  day  S.,  the  sheriff,  levied  Nipon  the  property  under  a  writ  of 
attachment  in  favor  of  a  creditor  of  K.,  and  afterward  sold  it  under  an  exe- 
•cation.  On  August  13, 1871,  the  grain  had  been  cut,  and  one-half  of  it  had 
been  threshed  before  the  officer  levied  thereon.  JSisld,  that  the  mortgage 
does  not  include,  as  against  third  parties,  the  grain  which  had  been  cat  or 
threshed.  HM,  also,  that  the  expression,  "  now  growing  and  standing," 
-describes  the  condition  of  the  cereals  when  they  are  nourished  and  8ap> 
ported  by  the  earth. 

Appeal  from  Third  District^  Meagher  County. 

The  action  was  tried  by  Wade,  J.,  who  entered  a  jndgm^it  ol 
nonsuit  against  Ford. 

Johnston  &  Toole  and  Shobeb  &  Lowby,  for  appellant 
Appellant  relies  solely  upon  the  grammatical  constructioQ  of  the 
description  of  the  mortgaged  property .  The  words  ^^  growing"  and 
^^  standing  "  are  not  synonymous  terms.  They  include  all  the  grain 
at  the  date  of  the  mortgage  which  was  growing  in  the  ground  and 
not  severed,  or  cut  and  standing  upon  the  ground.  They  have  the 
«une  effect  as  the  expression,  ^^  all  the  wood  and  timber  cut  and 
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uncut,"  in  GLafiin  v.  Ca/rpenter^  4  Mete.  580.  ^^  Growing  "  and 
^^  standing "  are  used  in  the  mortgage  as  adjectives  and  qualify 
wheat,  oats  and  barley. 

OfiUKASBBO  &  Ohadwick,  f or  respondent. 

The  words  ^^ growing"  and  '^  standing"  should  be  construed ao* 
cording  to  their  primary  acceptation.  Growing  refers  to  an  object 
endowed  with  life,  and  standing  refers  to  objects  which  are  erect 
and  not  cut  down.  The  case  of  Glafiin  v.  Cwrpenterj  cited  by 
appellant,  is  in  opposition  to  the  proposition  of  appellant.  The 
word  "standing"  is  applied  to  timber  which  is  growing  and  un- 
cut. Douglas  \,JShumv>ayj  13  Gray,  498 ;  NettUton  v.  SykeSy  8 
Mete.  34. 

Mortgaged  property  should  be  described  accurately  so  that  there 
can  be  no  mistake  about  its  identity.  If  this  property  was  not 
growing  and  standing  in  the  field  the  mortgage  constituted  no 
notice  to  the  creditors  of  the  mortgagor. 

Blaeb,  J.  G.  Kronk  executed  and  deliyered  to  the  appellant,. 
August  12,  1871,  a  mortgage  on  certain  chattels  in  Meagher 
county,  described  as  follows :  "  Seing  one-half  undivided  inter- 
est in  and  to  all  the  oats,  wheat,  barley  and  potatoes  now  growing 
and  standing  in  the  field  or  randi  of  Geoige  Siggs,  in  the  Mis- 
souri Valley."  The  instrument  was  filed  for  record  in  the  office- 
of  the  county  recorder  on  the  same  day  at  six  o'clock,  a.  m.  On 
the  following  day  the  respondent,  as  the  sheriff  of  Meagher  county, 
levied  upon  and  took  possession  of  the  oats,  wheat  and  barley 
under  a  writ  of  attachment  issued  in  an  action  commenced  against 
Kronk  and  another  party.  Judgment  was  entered  against  Eronk 
and  his  co-defendant  December  1, 1871,  and  the  respondent,  aa 
the  sheriff^,  sold  the  property  and  applied  the  proceeds  in  partial 
satisfaction  of  the*execution.  The  appellant  brings  this  action  ta 
recover  the  value  of  the  grain  that  was  attached  and  sold  by  the 
officer. 

The  transcript  appears  to  show  that  the  oats,  wheat  and  barley 
had  been  cut  before  the  12th  day  of  August,  1871,  and  piled 
up  on  the  ranch  of  said  Siggs.    Persons  were  engage<iin  thresh- 
ing the  grain  in  the  morning  of  this  day.    At  the  time  that  the 
Vol.  II.  —  66. 
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4>fficer  levied  upon  the  property,  one-half  of  the  grain  had  been 
threshed  and  stored  in  a  granary  on  the  ranch  of  one  Pericins, 
and  was  not  on  the  ranch  of  Siggs.  A  nonsuit  was  granted  upou 
the  trial  on  the  motion  of  the  respondent. 

The  appellant  relies  on  one  point  to  procure  a  rerersal  of  this 
ruling.  He  contends  that  the  words  ^^  growing  and  standing," 
which  are  used  in  the  mortgage,  embrace  all  the  grain  which  was 
standing  on  the  ranch,  or  in  the  shock,  or  on  the  natural  stalk, 
and  growing  above  or  in  the  ground  and  cut  or  harvested.  The 
only  case  that  is  cited  in  the  brief  is  that  of  OlajUn  v.  Oarpentery 
4  Mete.  580.  The  appellant  submits  that  the  terms  ^^  growing  and 
standing"  hiive  the  same  effect  as  the  clause  in.  that  decision,  ^'all 
the  wood  and  timber  cut  and  uncut,"  relating  to  the  interests  of 
the  parties  under  a  mortgage. 

We  cannot  inquire  into  the  intentioa.or  understanding  of  Eronk 
^nd  the  appellant  in  executing  the  mortgage  and  examine  the  te»^ 
timouy  concerning  the  matter.  The  rights  of  persons  who  are 
not  the  parties  to  the  instrument  are  involved  in  this  case,  and  the 
Avords  ^'now  growing  and  standing"  must  be  understood  and  con- 
strued according  to  the  approved  and  common  usage  of  the  lan- 
guage. Cod.  Sts.  389.  Vegetable  bodies  are  "  growing  "  while 
their  bulk  is  being  enlarged  by  the  natural  addition  of  matter 
through  dncts.  Trees  and  plants  are  ^'  standing  "  when  they  are 
-erect  and  supported  by  their  roots.  Webster's  Diet.  We  think 
that  these  definitions  are  applicable  to  the  property  described  in 
the  mortgage,  which  was  sold  by  the  respondent  It  is  evident 
that  the  oats,  wheat  and  barley  were  not  "growing  and  standing" 
when  the  sheriff  levied  upon  them.  The  parties  to  the  instru- 
ment could  have  protected  the  mortgaged  property  by  using  the 
<;omprehensive  terms  which  appear  in  Glaflin  v.  Carpenter,  m- 
pra,  and  the  argument  of  the  appellant  in  defining  the  words 
"now  growing  and  standing,"  and  have  been  mentioned.  But 
'<they  employed  language  which  has  received  the  interpretation  in 
many  cases  that  we  have  expressed,  and  the  respondent  and  inno- 
cent persons  would  act  correctly  in  giving  it  the  same  meaning. 

The  case  of  Ooodyea/r  v.  WiUieton,  43  Oal.  11,  resembles  that 
At  bar,  al^ough  the  decision  depends  upon  the  constraotion  of  the 
act  relating  to  mortgages  upon  growing  crops.    This  view  of  the 
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irords  used  by  the  appellant  is  sapported  by  the  following  aathor- 
ities :  Clap  v.  Drapery  4  Mass.  266,  ^^  all  the  trees  and  timber 
standing  and  growing  on  the  dose  ;^'  JSrown  v.  Wellington^  106  id. 
318,  "  Btauding  grass ;"  Ddaney  v.  Root,  99  id.  548,  "  growing 
annual  crops ;"  HiU  v.  MULj  113  id.  105,  '^  all  the  wood,  timber 
and  trees  now  standing  ;*'  Schvlenherg  v.  Ha/rrima/n,^  21  Wall.  64 ; 
Da/vU  V.  McFarlane^  87  Oal.  634.  The  distinction  is  reco^ized 
between  trees  and  cereals,  which  are  '^  growing  and  standing," 
itnd  those  which  have  been  cut  and  severed  from  the  freehold. 
The  change  in  the  condition  of  wood  and  grain,  caused  by  these 
acts,  affects  materially  the  rights  of  the  parties  to  an  agreement, 
mortgage,  or  biU  of  sale  of  the  property.  We  have  not  found 
one  case  which  sustains  the  point  on  which  the  appellant  relies, 
and  are  therefore  of  the  opinion  that  the  mortgage  given  to  the 
appellant  by  Ejronk  cannot  be  enforced  in  this  action  against  the 
respondent. 

Judgment  affirmed. 


Shallhouse,  appellant,  v.  Kxhtuoky  and  JL  G.  and  S.  M.  Oo., 

respondent. 

JlBOHAKic's  UEN — general  agent  or  euperirUendent  not  ewtUUd  to.  A  claim 
of  a  meohanic'a  lien  against  the  boildings,  maohinerj  and  mining  groand 
ol  a  corporation  by  one  who  aUeges  himself  to  haye  been  employed  as  agent, 
manager  and  superintendent  of  said  corporation,  at  a  certain  monthly  salary, 
in  the  erection  of  buildings  and  worlLing  of  mines,  does  not  come  within  tht 
spirit  or  letter  of  the  mechanic's  lien  law  of  Montana.  The  superintendent  of 
A  corporation  stands  in  the  place  of  the  corporation  itself  toward  others 
intended  to  be  protected  by  the  law.  (^uere  as  to  the  validity  of  a  Joint  lien 
npon  separate  and  distinct  parcels  of  property. 

Appeal  from  J^h^et  District^  Madison  Coimiy, 

J.  £.  Oallaway  and  J.  G.  Spbatt,  for  appellants. 

A  corporation  can  only  act  through  its  agent.  Appellant  stood 
in  the  same  relation  to  the  corporation,  and  was  entitled  to  same 
fights  as  a  stranger  or  any  other  contractor  doing  work  and  fur- 
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nishing  dupplies.  Angell  &  Ames  on  Corp.,  §  233 ;  Wof^cegfer 
Tampike  v.  Willardj  5  Mass.  85 ;  Qtlmore  y.  Pope,  id.  491  ;* 
Phillips  on  Liens,  §  158. 

The  language  of  the  statute  is  very  broad,  and  extends  to  me- 
ehanicB,  builders,  lumbermen,  artisan,  workman,  laborer  or  "  other- 
person."  Such  liens  attach  to  the  building,  erection  or  improve- 
ment for  which  the  materials  were  furnished. or  the  work  done. 
Cod.  Sts.,  §  10,  p.  511. 

S.  WoRB,  for  respondent. 

The  allegations  of  the  complaint  show  that  plaintiff  was  super- 
intendent for  the  corporation  at  a  monthly  salary  to  supervise  the 
work  of  others.  The  statute  was  not  intended  to  give  a  lien  to 
such  pereons  or  for  such  services.  Cod.  Sts.,  §  1,  p.  509  ;  Phil- 
lips on  Mech.  Liens,  §§  156-7  ;  Blakey  v.  Blakey,  27  Mo.  39. 

A  superintendent  stands  on  same  footing  as  member  of  the  corpo- 
ration. '  Phillips  on  Liens,  §  39.  He  can  ccoitract  with  the  corpo- 
ration, but  can  have  no  lien  on  its  property  for  his  services.  The 
case  of  27  Mo.  39  is  in  point,  being  the  construction  given  by 
the  court  to  a  statute  identical  with  our  own. 

Wade,  C.  J.  This  is  an  action  to  foreclose  a  mechanic's  lien. 
The  defendant,  "  The  Kentucky  and  Montana  Gold  and  Silver 
Mining  Company,"  is  a  corporation  created  under  and  by  virtae 
of  the  laws  of  the  State  of  Kentucky,  <loing  business  in  the  Ter- 
ritory, and  having  an  office  and  place  of  business  in  the  county  of 
Madison.  This  defendant  is  in  default,  having  made  no  appear- 
ance in  the  case.  The  defendant  EUing  appeared  and  filed  a  de- 
murrer to  the  complaint,  which  was  sustained,  and  thereupon  judg- 
ment was  rendered  in  his  favor. 

The  plaintiff  claims  a  lien  upon  a  certain  quartz  mill,  together 
with  the  engine,  boiler,  belting  and  oth^r  machinery  belonging  to 
and  used  in  working  the  mill,  also  upon  four  dwelling-honses  fiit» 
uate  in  the  immediate  vicinity  of  the  mill,  together  with  the  land 
on  which  the  mill  and  buildings  stand,  also  upon  Discovery 
claim,  and  claims  numbered  one,  two,  three,  four  and  five,  north- 
east from  Discovery  claim,  and  claims  numbered  one,  two,  three^ 
four  and  five,  south-west  from  Discovery  claim,  on  the  Rising  Son 
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^aartz  lode,  together  with  the  privilegee  and  appiirtenancefl  thereto 
'belonging. 

To  bring  himself  witUn  the  statute  giving  a  lien  to  mechanics, 
builders,  lumbermen,  artisans,  workmen  and  laborers  who  shall 
perform  work  and  labor  upon  any  building,  erection,  mining  claim, 
quartz  lode,  etc,  the  plaintifE  alleges  that  on  the  28th  day  of  De- 
cember, 1874,  the  aforesaid  corporation  hired  the  plaintiff  as  its 
agent,  manager  and  superintendent  to  perform  labor  in  and  about 
the  building,  erection  and  completion  of  the  mill  and  houses 
mentioned,  and  also  in  working  the  claims  named  on  the  quartz 
lode,  at  a  salary  of  $250  per  month. 

Does  this  averment  bring  the  plaintiff  within  the  spirit  and 
meaning  of  the  mechanics'  lien  law  ? 

The  purpose  of  the  legislature  in  enacting  this  statute  undoubt- 
«edly  was  to  secure  to  the  persons  therein  named  compensation  for 
their  labor  upon  the  erections  therein  contemplated,  and  within 
the  scope  of  the  statute.  Ita  provisions  should  be  liberally  con- 
strued. -  It  was  designed  for  the  protection  of  workmen  who,  by 
their  labor  or  materials  furnished,  have  called  property  into  being 
or  added  to  its  value,  to  the  end  that  the  property  itself  should 
be  held  liable  for  the  labor  and  materials  that  produced  it.  But 
it  is  not /every  one  who  contributes  to  the  erection  of  a  building 
or  structure  tiiat  is  entitled  to  a  lien  thereon.  If  the  contribution 
was  indirect,  as  if  A  should  loan  money  to  B  for  the  purpose  of 
'enabling  him  to  erect  a  building,  and  he  should  with  the  money 
thus  loaned  employ  workmen,  purchase  materials  and  construct  a 
building,  A  could  not  hold  a  mechanic's  lien  on  the  building,  for 
the  money  so  loaned.  In  order  to  have  the  lien  attach  the  labor 
or  materials  must  have  been  expended  on  the  building  itself,  and 
not  upon  something  else  that  produced  it  as  a  result. 

From  the  nature  of  the  plaintiff's  employment,  as  averred  by 
himself,  it  does  not  appear  that  he  was  an  architect  or  laborer,  or 
that  he  labored  directly  in  the  construction  of  the  buildings,  etc, 
but  rather  that  he  was  employed  by  the  corporation  at  a  fixed  sal- 
ary to  manage  and  superintend  its  affairs  at  the  place  named.  Un- 
doubtedly he  had  the  general  oversight  of  the  business  of  the  com- 
pany, of  the  workmen  employed  to  labor  upon  the  buildings,  etc., 
tftud  probably  kept  an  account  of  their  time,  saw  that  they  per- 
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formed  good  semce  and  earned  their  wages^  and  at  stated  tunes 
paid  them  their  money,  for  all  of  which  he  rendered  an  aooonnt 
to  the  company.    HisBervices  were  useful  and  necessary,  but  they 
contributed  only  in  an  indirect  manner  to  the  construction  and 
erection  of  the  buildings.    He  stood  very  much  in  the  situation 
of  an  owner  directing  and  managing  works  of  his  own.    He  was 
the  representatire  of  the  corporation,  and  to  the  laborers  under 
him  he  was  the  corporation  at  the  place  where  the  labor  was  per- 
formed.    This  was  not  the  kind  of  service  that  entitles  one  to  a 
mechanic's  lien.     This  view  of  the  case  is  in  harmony  with  the 
decisions  of  the  supreme  court  of  the  State  of  Missouri,  from 
whence  we  obtained  our  mechanics'  lien  law.    In  the  case  of 
Blakey  v.  Blakey^  27  Mo.  39,  the  plaintiff  brought  an  action  to 
enforce  a  mechanic's  lien  for  work  and  labor  done  and  materials 
furnished  in  building  a  house  for  defendant.    His  account  waa 
as  follows :    "  To  114  days'  services  of  self  in  working  and  superb* 
tending  building  from  May  1  up  to  December  33, 1856,  at  $3  per 
day,  $e342."     In  deciding  this  case  the  court  says :    ^^  The  kw 
gives  the  mechanic,  bnQder,  artisan,  workman,  laborer  or  other  per- 
son who  may  do  or  perform  any  work  upon,  or  furnish  materials 
for  any  building,  a  lien  on  the  same  to  secure  the  payment  of  the 
work  done  or  materials  furnished,  but  it  has  no  such  elastic  power 
as  is  claimed  for  it  in  this  case,  and  it  cannot  be  stretched  to  cover^ 
besides  the  Value^of  the  work  done  and  materials  furnished,  a  daim 
for  services  performed  by  the  builder  for  himself  in  superintend- 
ing his  own  workmen.'^ 

This  superintendent  stands  in  place  of  the  corporation,  and  to 
give  him  a  lien  for  the  kind  of  labor  he  performed  might  defeat 
the  liens  of  the  workmen  and  material  men  who  actually  con- 
structed the  building,  and  >¥Ould  be  like  giving  a  lien  to  the  cor> 
poration  itself. 

This  case  is  not  at  all  analogous  to  that  of  Alvord  v.  Hendriey 
ante^  115,  decided  by  this  court.  In  that  case  there  had  been  a  full 
and  complete  settlement  between  the  parties,  and  the  amount  for 
which  the  plaidtiff  should  have  a  lien  upon  the  property  for  his 
labor  thereon  had  been  agreed  on  and  determined. 

An  agent  employed  to  disburse  money  and  pay  off  hands  in 
the  building  of  a  house  has  no  Ubi  for  his  services,  as  the  statute 
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was  deeigiied  to  protect  the  interest  of  a  difierent  class  of  per- 
sons from  those  agents  employed  to  disburse  monej.  Such  ser- 
vices do  not  come  within  the  spirit  or  letter  of  the  act.  Edgar  ^^ 
SaUOmry,  17  Mo.  271 ;  Phillips  on  Liens,  §§  156, 157. 

There  is  another  question,  not  referred  to  in  the  briefs,  worthy 
of  great  consideration,  as  to  the  validity  of  a  joint  lien  upoi^ 
separate  and  distinct  parcels  of  property.  See  Phillips  on  liens,, 
§  376 ;  Steigleman  v.  MoBride^  17  HI.  300 ;  James  v.  Hamble^ 
tan,  42  id.  308. 

The  judgment  below  is  affirmed. 

JtuigmerU  affirmed. 

Blake,  J.,  did  not  sit  in  this  case,  being  disqualified. 


BouET,  appellant,  ^.  Gbiswold,  respondent. 

PuBADiKe — r^ugnafU  facC»  not  admitted  hy  demurrer.  B.  alleged  in  hif 
complaint  that  G.  is  "  utterly  insolvent."  and  tliat  tlie  Bheriff,  if  lie  is  not 
enjoined  by  the  court,  will  pay  Q,  the  amount  of  hlB  judgment  mgainat  B^ 
over  17,600.  O.  filed  a  demamr.  Held,  that  the  demurrer  admits  the 
facts,  which  are  pleaded  correctly  in  the  complaint,  bat  does  not  admit 
the  legal  condosions  therein  stated.  Held,  also,  that  the  first  allegation 
is  repugnant  to  the  last,  and  that  the  demurrer  does  not  admit  that  G.  is 
•utterly  insolvent, *• 

Gabb  AFFtBMBD.    The  case  of  Orieuxfld  ▼.  Boleif^  1  Mon.  645,  holding  that  the- 
property  of  a  married  woman  is  freed  from  the  debts  of  her  husband, 
when  htsr  list  of  the  same  has  been  recorded  according  to  law,  affirmed. 

Mabrdsd  women  —  descent  ofprapertf/.  The  wife  of  G.  owned,  as  her  sepa- 
rate property,  a  Judgment  which  she  recovered  against  B.  This  action- 
was  oommenoed  after  her  decease.  Held,  that  the  property  descended  ta 
her  kindred,  and  that  G.  is  not  entitled  to  the  same  until  her  estate  has 
been  administered  upon  and  settled. 

INJUNCTION — 7U)t  granted  an  application  of  a  party  who  has  not  used  diligence. 
The  wife  of  G.  recovered  her  judgment  against  B.,  November  10,  1870. 
In  this  month  B.  filed  a  motion  to  retax  the  costs,  which  is  pending,  and* 
ftlso  motions  to  revive  two  judgments  against  G.,  which  are  pending. 
About  five  years  afterward,  B.  commenced  this  action,  and  prays  for  a» 
injunction  to  restrain  the  sheriff  from  selling  property  to  satisfy  this  Judg- 
ment until  these  motions  have  been  heard  and  determined.  Heid,  that  B. 
did  not  use  reasonable  diligence  to  seonre  tlie  determination  of  his  motions, 
and  that  he  was  not  entitled  to  an  Injunction.    HM,  also,  that  B.  has  •• 
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legal  remedy  in  the  st&tatory  pcooeedingB  aapplemeaUrj  to  ezecatioii,  if 
the  jadgments  agalnet  G.  are  reyived  and  G.  reoeiyee  fron^  the  officer  the 
amount  of  the  judgment  against  B. 
.BxscuTiON  —  supplementary  proeeedingB.  The  enforcement  of  the  Ciril  Prae 
tioe  Act.  relating  to  proceedings  supplementarj  to  an  execation,  will  tid 
a  party  to  recover  money  from  a  debtor  who  has  property  in  his  pas 
■ession. 

Appeal  from,  Third  District^  Lewis  and  CHa/rhe  County, 
The  judgment  was  rendered  by  Wade,  J. 

Johnston  &  Tools,  for  appellant 

The  oommon  law  of  England  has  been  adopted  by  thia  Terri- 
tory, and  is  tlie  rule  of  decision  if  it  is  not  in  conflict  with  special 
enactments.     Cod.  Sts.  388,  §  1. 

At  common  law,  a  married  woman  could  not  hold  perBOoal 
property.  If  she  had  this  right  in  Montana,  it  must  have  been 
conferred  expressly  by  statute.  There  is  no  law  of  this  kind, 
..and  such  property  coming  to  the  wife  after  marriage  becomes  the 
property  of  her  husband.  Tyler  on  Inf.  and  Gov.  211,  et  ieq. 
The  legislature  has  not  removed  this  disability  from  married 
women,  and  authoriaed  her  to  receive  {nroperly  in  her  own  right 
:  as  "if  she  were  hfeme  sole.^^ 

A  certain  character  of  property  of  the  wife  has  been  exempted 
from  execution  and  attachment  on  account  of  the  husband^s  debts. 
Cod.  Sts.  521,  §  1;  GriawM  v.  BdUy^  1  Moo.  545.  She  held 
and  owned  it  to  no  greater  extent,  and  could  invoke  no  other 
remedy.  Under  the  statutes  of  Montana,  a  married  woman  has 
the  personal  right  to  prevent  such  property  from  being  taken 
for  her  husband's  debts.  The  power  to  own  and  hold  is  a  con- 
dition precedent  to  the  right  to  dispose  of.  The  legislatnro  has 
not  given  this  power  to  married  women.  Mrs,  Ghriswold  had  no 
property  which  she  could  devise  or  transfer.  Her  rights  in  the 
property  ceased  upon  her  death. 

An  innovation  of  the  doctrine  of  the  common  law  will  not  be 

.adopted  unless  the  statute  is  plain  and  explicit  in  its  terms.    9 

Bacon's  Abr.  245 ;  1  Kent's  Com.  505 ;   WadkamH  v.  ArMfrioaf^ 

H.  M.  S.,  12  N.  Y.  415;  MiddMnvoks  v.  Sprmgfidd  F.  I.  Co,, 

;14  Conn.  304. 
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!  Mrs.  GriBWold  eonld  hdt^^no  ai^torbaA  ^flhe  obnld  :Mke  "Mr 
ootitittoto.  No  adminiMmtiim'  of  t^^  estate  wottM  bft  'n«oiiMil7i> 
Tyler  <m  Inf.  ainid  Cov.  313  ;*  Iiah$iim  yi  MikcU^  3^  K  T^llO; 

The  legislature 'cannot  depri^  thtt  Unsband  of  the  propertTf  6^ 
the  wilb  and  make  it  her  eole  a|id  fle|>arate  fto'p^^'. 

If  die  }udgmentag«iinBt  lap^pettftiits  is  n  proper  Bubjaek  of  set-off 
and  Oriswold  is-  insolrwit,  a  stay  in  eqid^  shculd  be  hsA  xokiSi- 
the  issues  are  tried.  l%e  property  should  be  preserved  that  jus- 
tice may  not  be  defeated.  T  Sto.  £q«  211,  676 ;  OhUe  v«  Botb^^ 
87  Barb.  199;  Samel  y.  €himm^  10  Abb.  iPr.  160  g  Uris  R.Go. 
T.  JSamnt/y  46  N.  T.  637.  •' 

The  f  aeis  steted  in  ike  complaint  are  to  be  considered  aa  proved 
apon  this  hearing. 

•  *  •  * 

W.  F.  BANi^EtM^  8aoBiB  &  LowsY  and  Oj^umasbbo  &  Ohjld 
wicK^  for  respondents. 

The  points  made  by  the  appeUianis  have  been,  settled  in  this 
Territory  in  Oriswold  y,  Beley.  There  is  only  one  qutetictn  to  be 
considered,  the  ownership  of  the  jui^jment  in  Orim/Mid  v«  Bdey* 
It  belonged  to  Mrs.  Qriswold.  Her  husband  could  liav«  no  in* 
terest  in  the  same  lintii  her  estate  had  been  admiiiistared  upon« 
The  property  of  the  mtoried  -womaui  is,  after  her  dedtb^;  a  trost 
for  the  payment  of  her  debts.  Schonler  on.  Dom.  BeL  196-^206 ; 
Ourtis  v.  Hhgle^  2  Sandf.  Ch.  817 ;  Am.  Goal  G^.  r.  VyeU,  7 
Paige,  14.  The  decisions  in  Nemr  Yoidc,  before  the  adoption  ol 
the  Code,  were  made  under  the  cdaunon  law.  KaaelNiff  could 
be  allowed  before  the  estate  of  Mrs.  &riswold  had  been  settled. 
Stoddard  v.  BviUr,  20  Wend.  520 ;  Ood.  Sts.  361^  §  262, 

Blakb,  J.  This  is  an  action  brought  by  the  appellants  to  re^ 
strain  the  collection  of  an  exeoutiom  until  oertain  issues  at  law 
have  been  heard  and  determined.  The  court  below  sustained  the 
demurrsrs  of  the  respondents  to  the  complaint  and  its-  amend- 
ments,  and  judgment  was  rendered  upon  these  pleadingp  for  the 
reapcndents.  In  discusiing  tihe  questions  whic^  have  beea<  aig;^ 
by  counsel,  we  must  examine  carefuUjF  the  aU^gpMaons  of  the  eom^ 
plaint  according  to  the  established  rules.  The  demurrer  neces- 
Vol.  II.— 57 
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Bsvily  admito  the  tmtb  of  the  &ct8  stated  ia  the  oomplaint,  ac  tu 
aa  they  are  relevant  and  well  pleaded;  but  it  does  not  admit  the 
oondusiona  of  Hw  drawn  therefrom,  although  they  are  alleged. 
In  an  exact  equipoiae,  the  oonBtraotioxi  ahonld  be  againat  the 
pleader.    Sto.  Eq.  PI.,  §g  453,  463 a;  1  DanL  Gh.  Pr.  566. 

Hall  and  Miller,  two  of  the  appellanta,  reoovered  Angnat  3, 
1870,  a  jodgmrat  against  Griawold  for  $987.76  damagefl,  and 
(476.09  ooBts.  On  September  3, 1870,  an  execution  waa  placed 
in  the  hands  of  the  appellant  Bdey^  then  the  eherifE  of  Setf&raon 
county,  who  sold,  as  the  property  of  Griawold,  a  sufficient  amount 
to  satisfy  the  judgment.  The  officer  returned  the  execution  satis- 
fied, according  to  law.  In  another  action,  a  deficiency  judgment 
was  entered  September  14, 1870,  in  favor  of  Hall  and  Miller,  and 
against  Griswold,  for  $1,443.71.  In  the  same  month,  an  execu- 
tion was  placed  in  the  hands  of  Boley,  aa  said  sheriff,  who  sold, 
as  the  property  of  Griswold,  a  sufficient  amount  to  satisfy  the 
judgment  and  costs,  excepting  the  sum  of  $308.66.  The  officer 
returned  this  execution  partially  satisfied.  Afterward,  Sarah  M. 
Griswold,  the  wife  of  the  respondent  Griswold,  commenced  an 
action  to  recover  the  property  sold  by  the  aberiff,  or  its  value^ 
and  damages  for  its  detention,  and  obtained,  November  10, 1870, 
a  judgment  against  the  appellants,  Boley,  Hall  and  Miller,  for 
$S,800,  and  costs.  The  amount  of  the  coats  claimed  in  the  memo- 
randum, which  was  filed  by  Mrs  Griswold,  is  $1,300.  Bolej, 
Hall  and  Miller  filed  a  motion  to  retax  the  costs  which  is  pending, 
and  appealed  from  the  judgment  that  was  entered  against  them. 
The  appellants  have  filed  motions  to  set  aside  the  returns  of  the 
sheriff  upon  the  executions  against  Griswold,  and  revive  the 
judgments  under  which  they  were  issued,  and  the  motions  are 
pending.  Mrs.  Griswold  died  before  the  appeal  from  the  judg- 
ment in  her  fiivor  had  been  determined*  A  remittitur  on  the 
appeal  has  been  obtained,  and  an  execution  has  been  placed  in 
the  hands  of  the  respondent,  Bullock,  the  sheriff  of  Lewis  and 
Olarke  county,  for  the  purpose  oi  satisfying  the  judgmwDUb  and 
coats  in  the  action  commenced  by  Mrs.  Griswold.  BnUook  has 
levied  upon  the  property  of  Hall  and  Miller  and  threatena  to  sell 
the  same  under  the  execution. 
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The  appellants  praiy  that  the  jitdgment,  whidi  Wa0  rendered  Amt 
Mrs.  Griswbld)  may  be  set  off  bj  the  judgments  recorei-ed  bj  Ilall 
and  Miller  against  C^riswoM ;  that  the  respondents  be  enjoined  from 
enforcixi^  the  execution  in  the  hands  of  the  ^OTifi^  Bnlloek,  until 
t^e  motions  filed  bj  the  appellants  have  been  heard  and  decided ; 
and-  that  appellants  may  be  permitted  to  pay  into  court  the 
amount  which  may  be  found  due  to  the  respondents  upon  the 
final  determination  of  this  action. 

The  appellants*  can  have  no  standing  in  a  court  of  equity  until 
some  of  the  motions^  inidch  >  are  pending^  hare  been  determined 
in  their  favor  and  one  of  the  judgments  against  Griswold  has 
been  revived.  In  Dum^xin  v.  I/j/anj  3  Johns.  Oh.  869,  Chancellor 
Kbmt  says:  *^  To  authorize  a  set-off,  the  debts  must  be  between 
the  parties  in  their  own  right,  and  must  be  of  the  same  Idnd  or 
quality,  and  be  olearly  ascertained  or  liquidated.  They  must  be 
Certain  and  determinate  debts.''  This  doctrine  is  supported  by 
the  authorities.  Jffolden  v.  CHBmi^  7  P^%^  308;  Haaria  v» 
Pdhhery  6  Barb.  106;  Miller r.OUrMn,  7 Oowen, 469 ;  2  Sto. £q. 
Jur.,  §  1439,  and  notes;  Kerr  on  Injuna  66 ;  Wella  v.  Ol^rk«my 
ante,  330,  379.  It  has  been  held  that,  to  a  judgment,  there  can 
be  lio  set-off  of  a  debt  whichf  is  not  in  a  judgm^t ;  and  the  judg- 
ment must  be  a  Subsisting  and  unsatisfied  daim,  and  the  right 
of  tiie  party  applying  for  this  remedy  must  be  free  from  doubt* 
Waterman  on  Set-off,  §§  322,  324,  829  and  cases  there  cited. 

The  appellants  rely  upon  two  ftoto  to  procure  the  injimotion  re^ 
straining  the  collection  of  the  execution  against  them,  and  one  of 
the  material  allegations  of  theconiplaint  is  that  Griswold  is  ^^  ut- 
terly insolvent."  We  think  tluKt the  oomplaint  states  facts  regard- 
ing this  subject  which  are  inconsistent  with  each  other*  It  is  a  well- 
settled  rule  that  the  demunwrsof  the  respondents  do  not  admit  mat* 
ters  of  law  or  of  fact  which  jaore  repugnant  to  each  other.  1  Danl.^ 
Ch.  Pr.  667 ;  Sto.  Eq.  PI.,  §  666.  The  complaint  also  alleges  that 
Qriswold  is  the  sole  and  exdntive  owner  of  the  judgment  recov- 
ered by  Mrs.  Griswold,  that  Mrs.  Griswold  died  and  owed  no 
debts,  tliat  Griswold  has  paid  all  the  demands  against  her  estate^ 
and  that  the  sheriff,  BuUocky  .will  pay  to  Griswold  the  amomit  of 
this  judgment  and  the  costs,  if  he  is  not  enjoined  by  the  oonrt. 
It  appears  that  the  amoont  of  the  judgment,  costs  and  interest  ex* 


463  BpWRY  V  GtMSswoLO.  [Jan  T^ 

oeeds  $7)500.  Can  the  appellaiuta  a^er  that  Griswold  ia  "  ntterij 
inBolvMit,"  when  they  pray  that  he  may  be  restrained  from  oA- 
lecting  over  $7,500,  on  which  there  »  no  inenmbrance!  A  oonrt 
cannot  tolerate  this  conduct  by  the  parties  that  are  aeekiDg  equi- 
table relief.  Under  theauthoritiea  which  have  been  cited  wemuat 
disregard  the  allegation  of.  the  aj^MUants  that  GriBWold  ia  ^'  utterly 
insolvent,"  and  deny  the  prayer  f<Hr  any  relief  which  could  be 
granted  on  this  ground. 

The  other  fact  which  the  appellants  miist  establish  in  this  ac- 
tion is,  that  Griswold  is  the  owner  of  the  judgment  which  be- 
longed to  his  wife  before  her  decease.  The  complaint  does  not 
state  with  certainty  the  means  by  whieh  Griswold  became  entitled 
to  this  property.  Mrs.  Griswold  died,  intestate,  and  there  has  been 
no  administration  upon  bar  estate^  and  Griswold  did  not  aoquira 
the  judgment  by  purchase,  gift  or  devise...  The  appellants  main- 
tain that  this  judgment  and  all  rights  under  it  vested  in  Griswdd 
upon  the  decease  of  hifi:  wife  aoeording  to  the  common  law.  The 
question  has  been  settled  by  this  court  il^  tiie  appeal,  which  has 
been  referred  to.  Griswold  v.  Boley^  1  Mon.  545  ;  S.  C.,  90  WalL 
486.  In  the  opinion,  JCr.  Chief  Justice  Wade  says:  ^^  When  a 
list  of  the  separate  property  of  due  wife  is  recorded,  as  required 
by  the  statute,  it  is  entirely  freed  from  the  debts  of  the  husband 
as  fully  and  oomxdetdy  as  if  the  marriage  relation  did  not  east 
When  the  statute  is  complied  with,  ite  prohibition  is  absolute." 
The  court  decided  that  Mrs.  Griswold  had  taken  the  proper  steps 
to  protect  her  property  under  the  laws  of  the  Territory.  Upon 
her  decease  her  real  and  peraonal  .estate  would  descend  and  be  dis- 
tributed to  her  kindred  in  the  cbiuee  defined  in  the  statutes.  God. 
Sts.  861,  §  252.  Griswold  is  not  entitled  to  the  property  of  his 
deceased  wife  until  her  estate  has  been  administered  upon  and  a 
final  settlement  has  been  made  in  the  probate  court.  At  the 
present  time  it  does  not  appear  that  the  appellants  can  maintain 
this  action,  because  we  are  satisfied  that  Griswold  did  not  have  a 
personal  title  to  the  jadgment  against  them. 

But  if  we  assume  that  Griswold  is  the  owner  and  possessiMr  of 
this  judgment,  what  ard  the  rights  of  the  appellants  in  this  pai>- 
oeeding  i  Hall  and  Miller  filed  the  motions  to  revive  their  judg 
meuts  against  Griswold,  and  retax  the*  costs  in  thh  suit  brought 
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against  theua  \^y  Mfb.  Griswold  in  1870,  about  five  jears  before 
the  commenoeinaiit  of  this  action.  The  amontit  whieh  might 
have  been  ajSTeeted  by  these  motions  appears  to  exceed  $6,300» 
During  this  period  the  appellants  made  no  effort  to  secure  the 
trial  and  adjudicatian  of  these  matters  and  they  remain  undecided. 
The  justices  of  this  court  appoint  and  fix  the  times  and  places  of 
holding  the  district  courts  by  virtue  of  the  fourth  section  of  the 
amendment  to  the  Organic  Act,  We  must  take  judicial  notice  of 
the  terms  at  which  these  motions  could  have  been  heard  and  de- 
termined, 1  Q-reenl.  Ev.,  §  6.  The  appellants  have  postponed  the: 
consideratioil  of  thede  questions,  and  offer  no  explanation  for  thi» 
delay  or  refusal  to  obtain  a  final  decision  of  matters  which  affect 
so  vitally  their  interests.  We  know  of  no  reason  why  these  mo~ 
tions  should  not  have  been  granted  or  refused  before  this  action 
was  commenced,  if  the  appellants  had  asked  for  a  hearing. 

Upon  what  grounds  are  the  appellants  entitled  to  enjoin  the 
sheriff  from  enforcing  the  execution  against  their  property  until 
the  motions  can  be  passed  upon  ?  Lord  Oamdjes  says  that  noth* 
ing  can  call  forth  a  court  of  equity  **  into  activity  but  conscience^ 
good  faith  and  reasonable  dDigence.  Where  these  are  wanting^ 
the  court  is  passive  and  does  nothing.  Laches  and  neglect  are 
always  discountenanced."  2  Sto*  £q.  Jur.,  §  1520,  n.  3*  Have 
the  appellants  exhibited  the  "  conscience,  good  faith  and  reason- 
able diligence"  in  the  prosecution  of  their  rights  which  the  cir* 
cumstances  of  tlie  case  demanded  ?  A  court  of  equity  will  not  in- 
terfere by  injunction  to  restrain  a  party  from  executing  his  judg- 
ment, unless  the  injured  party  has  been,  prevented  by  fraud  or  acci- 
dent, unmixed  with  any  fault  or  negligence  in  himself  or  his 
agents,'  from  availing  himself  of  the  facts  in  a  court  of  law,  which 
prove  it  to  be  against  conscience  to  enforce  the  judgment.  2  Sto. 
Eq.  Jur.,  §§  882,  887 ;  Duncan  v.  lyon^  supra.  The  appellants 
have  been  guilty  of  negligence  in  the  proceedings  which  have 
been  described,  and  the  court  rightly  denied  their  prayer  for  an  in- 
junction to  cause  further  delay.  Upton  vPTribileock^  91  S.  0.  65^ 
and  cases  there  cited.  i, 

If  the  judgments  against  Griswold  are  revived  by  the  appellanti 
Ijiey  cannot  allege  that  they  are  *'  utterly  remediless."  The  chap- 
ter of  the  Qivil  Practice  Act  regulating  proceedings  supplemon 
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taiy  to  execution,  points  ont  the  manner  of  collecting  the  judg- 
ments against  Griswold,if  the  rcgnlar  process  is  not  satisfied,  and 
Oris  wold  receives  the  amount  of  the  ezeoation  in  the  hands  of 
the  (^cer,  Bollock. 

Judgment  affirmed. 


Btan,  respondent,  v.  KnnniT,  appeQaat 

Pbaoticb — miffieiendy  of  pleading.  In  a  salt  on  an  adminifltnloi^s  bond  the 
ayemient  that  thA  probate  ooart  of  the  proper  ooantj  had  found  aaaetBia 
the  hands  of  such  administrator  belonging  to  an  estate,  and  had  made  an 
order  for  payment  of  a  certain  sum  to  a  particular  creditor  of  said  estate 
coupled  with  a  refusal  of  the  administrator  to  pay  si^ch  creditor  according 
to  order,  is  sufficient  to  show  a  breach  of  condition  of  the  bond,  and  to  main- 
tain an  action  therefor. 

PaoBATB  COURT — jurisdiction — remed$f — eoUaUral  proeeedingt.  The  juris- 
diction of  probate  courts  over  the  distribution  of  the  estates  of  deceased  per- 
sons is  exclusive^  and  all  orders  and  decrees  relating  thereto  are  final  and 
binding  upon  all  parties  to  the  same.  The  only  remedy  is  by  appeal  as  pr(^ 
Tided  by  statute.  Such  orders  and  judgments  cannot  be  impeached  in  any 
collateral  proceedings  except  for  fraud. 

Appeal  from  First  Disfy*ietj  MadUan  OcmrUy. 

S.  Word,  for  appellant. 

J.  G.  Spkatt,  for  respondent. 

Wadx,  O.  J.  This  is  an  action  by  a  creditor  of  the  estate  of 
John  S.  Kockfellow,  upon  the  administrator's  bond,  for  a  bread) 
of  the  conditions  thereof.  The  complaint  alleges  tiie  execntion 
of  the  bond,  the  receipt  of  assets  by  the  administrator,  the  order 
and  adjudication  of  the  probate  court  that  he  pay  to  Stevens  and 
Byan  the  sum  of  $2,847.83,  the  assignment  of  Stevens  to  Ryan 
of  his  interest  therei;i  prior  to  the  date  of  the  order ;  that  Ryan, 
as  the  owner  of  such  claim  and  creditor  of  the  estate,  is  entitled 
to  receive  the  amount  thereof  from  the  administrator ;  tiie  demand 
upon  the  administrator  to  pay,and  his  n^lect  and  refusal  so  to  do. 
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There  was  a  demurrer  to  the  complftlttt,  whloh  was  overruled^ 
nnd  jtidgment  was  rendered  for  plaintiff  upon  the^  proof. 

The  defendants  insist  that  the  demurrer  should  hare  been  sus- 
tained, and  contend  that  the  complaint  shows  no  breach  of  th^ 
bond ;  that  it  does  not  show  that  the  demand  of  plaintiff  had  been 
proved  to  and  duly  allowed  by  the  probate  court,  tmd  that  it  does 
not  show  the  whole  amount  of  the  assets  of  the  estate,  nor  that 
plaintiff  was  entitled  to  receive  the  amount  that  he  claims  on  a 
distribution  thereof. 

The  statute  defining  the  duties  of  the  probate  c6urt  and  admin- 
istrator upon  the  i*endition  of  an  account,  provides :  **  At  every 
settlement  the  court  shall  ascertain  the  amount  of  money  of  the 
estate  which  has  come  fo  the  hands  of  such  executor  or  adminis- 
trator from  all  sources,  and  the  amount  of  debts  against  the  estate, 
and  if  there  be  not  suflScient  to  pay  the  whole  of  the  debts  and 
expenses  of  administration,  the  money  remaining,  after  paying  the 
expenses  of  administration,  shall  be  apportioned  among  the  cred- 
itors according  to  this  act ;  and  the  court  shall  order  such  executor 
or  administrator  to  pay  the  claims  allowed  by  th6  court  according 
to  such  apportionment,  reserving  apportionments  made  on  claims 
which  remain  imdecided  until  decision  be  had  thereon."  Cod. 
Sts.  356,  §  227.  -       * 

This  statute  contemplates  an  adjudication  by  the  probate  court, 
wherein  shall  be  ascertained  the  number  of  creditors,  the  amount, 
nature  and  priorities  of  their  respective  daims,  the  assets  belong- 
ing to  the  estate  subject  to  distribution,  and  an  order  upon  the 
administrator  to  pay  the  same  to  the  persons  adjudged  entitled  to 
receive  under  the  order  and  findings  of  court.  From  such  an 
adjudication  the  statute  provides  (Cod.  Sts.  867,  §  283)  for  an  ap- 
peal to  the  district  court.  After  such  an  adjudio^tion  by  the  pro- 
bate court,  the  amount  of  assets  belonging  to  the  estate,  who  are 
creditors  thereof,  the  nature  and  amount  of  their  claims,  and  what 
each  is  entitled  to  receive  under  the  order,  cannot  be  inquired  into 
in  a  collateral  proceeding.  The  remedy  for  any  one  feding  ag- 
grieved by  the  adjudication  and  order  is  by  appeal. 

The  avennent  of  the  complaint,  after  showing  that  the  admiiiis- 
trator  received  assets  belonging  to  the  estate,  is,  ^  that  on  the 
16th  day  of  December,  A.  B.  1873,  the  probate  court  of  *  Mad- 
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iioa  ooQuty  found  in  the  b^ioda  of  said  Kinney  the  sum  of  $2,367.83^ 
which  he,  the  said  Einuey,  aa  auch  adminiatrator,  was  adjudged 
and  ord^*ed  to  pay  over  to  Stevens  and  Ryan,  according  to  law." 
This  averment  allows  that  there  had  been  a  hearing  by  the  court, 
wherein  was  ascertained  the  amount  of  the  debts,  the  number  of 
the  creditors,  and  the  assets  applicable  thereto ;  and  wherein  it 
was  further  found  and  adjudged  that  the  administrator  held  in  his 
hands  belonging  to  the  plaintifE  the  sum  of  $2,367.83,  which  he 
was  ordered  to  pay  to  him,  and  his  faUure  so  to  do  upon  demand 
was  a  breach  of  the  condition  of  bis  bond  as  administrator, 
.  This  hearing,  finding  aad  order  of  the  probate  court  were  an 
adjudication,  a  judgment  or  decree.  And  whether  such  findings 
and  adjudication  were  correct  or  incorrect ;  whether  the  plaintiff 
wag  a  creditor  of  the  estate;  whether  his  claim  had  been  approved 
and  allowed  for  more  than  be  was  entitled  to,  or  whether  there 
was  any  irregularity  in  the  adjudication,  cannot  be  inquired  into 
in  a  collateral  proceeding.  The  remedy  given  by  the  statute  for 
a  review  of  all  these  matters  is  by  appeal  to  the  district  court,  and 
imtil  reversed  or  modiiied  the  order  and  judgment  of  the  probate 
court  are  final,  it  having  jurisdiction  of  the  subject-matter  and  of 
the  parties. 

In  Lawrence  v.  Engleshy^  24  Vt.  42,  the  court  say,  "  that  the 
decrees  of  the  probate  court  are  conclusive,  when  acting  within  its 
jurisdiction,  upon  all  persons,"  In  that  case  the  defendant  had 
been  appelated  administrator  of  an  estate  by  the  probate  court,, 
and  no  appeal  had  been  taken  from  the  order  making  his  appoint- 
ment, and  the  supreme  court  held  that  they  could  not,  in  a  col- 
lateral way,  review  the  correctness  or  propriety  of  a  decree  of  a 
court  of  probate  acting  .witfain  its  jurisdiction.  Whether  the  de- 
f eudaosit  waa  a  proper  person  to  be  appointed  administrator,  and 
whether  a  request  by  oiuly  part  of  the  next  of  kin  was  sufficient 
to.  warrant  the  grant  ^  letterS)  were  questions  properly  arising 
before  the  probate  court,  and  if  petitioner  felt  aggrieved  he  should 
have  appealed.    J3igelow  on  Estop.  159. 

In  Lormg  .  v.  Stememam^  1  Mete  204,  Shaw,  C.  J.,  says : 
^^  These  circuinstancQS  were,  ^hat  the  decree  was  made  upon  mo- 
tion and  iiepresentatiou  of  the  administrator  himself,  without  the 
iicatiim  of  any  party  in  interest ;  that  no  notioe  was  given. 
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and  that  no  proof  of  the  facts  of  the  existence  or  death  of  the 
collateral  relaliions.  of  the  deoeaBed  intestate  waa  ^id  ])ef  ore  the  pro- 
bate coiirt.  It  rather  appears  to  have  been  a  decree  profarma^  taken 
for  the  purpose  of  bringing  the  caae  before  tl^  court  by  appeal." 
*  *  *  "  We  can  entertain  no  doubt  that  the  judgment  of  the 
probate  court,  duly  made  after  such  notice  as  the  statute  reqiures, 
or,  if  no  notice  is  required,  then  after  such  notice  as  the  court  in  its 
discretion,  acting  upon  the  circumstances  of  the  case,  may  think 
proper  to  order,  must  be  deemed  in  its  nature  so  far  condufiive  as 
to  protect  an  administrator  acting  in  good  faith  in  conforming  to 
it.  The  distiibution  of  an  intestate  estate  is  within  the  peculiar 
and  exclusive  jurisdiction  of  the  probate  court,  exercising  in  this  re-' 
spect  the  jurisdiction  of  the  ecclesiastical  courts.  The  administrator 
is  compellable  to  submit  to  it.  It  is  part  of  the  obligation  of  the 
bond  which  he  is  by  law  bound  to  give  on  taking  administration, 
to  distribute  the  residue  of  the  estate  as  the  court  of  probate  shall 
order.  A  refusal  to  pay  a  distributive  share  on  demand  is  i^so 
facto  a  breach  of  the  bond,  and  a  distributee,  after  demand  of 
payment  and  refusal,  may  forthwith  bring  an  action  on  the  pro- 
bate bond  for  his  own  benefit  without  any  permission  or  authority 
of  the  judge.  In  such  action  on  the  bond  a  decree  of  distribution 
not  appealed  from  is  conclusive  of  the  right  of  the  distributee, 
and  its  validity  cannot  be  drawn  in  question  by  any  pleading  or 
proof." 

The  order  of  the  probate  court  on  the  administrator,  to  pay  the' 
plaintiff,  made  after  full  hearing  and  a^'udication  of  the  estate, 
and  not  being  appealed  from,  remains  in  full  force.  It  imports 
absolute  verity,  gives  the  plaintiff  the  right  to  maintain  this  action, 
and  its  validity  cannot  be  questioned  by  any  pleading  or  proof  on 
the  part  of  the  defendants,  unless  they  can  show  that  the  order 
was  obtained  by  fraud,  and  this  is  not  alleged.  Homer  v.  Fiskj 
1  Pick.  435. 

Judgment  (ifirfnsd. 

Blake,  J.,  having  been  of  oonnsel  in  the  ocNirt  below,  did  not 

participate. 
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GakS)  appellant,  v.  Wck>lfolk,  reepondent 

NORBUIT  WHBN  COMFLAUTT  HAA  BBYSRAL  CAUSB8  OF  ACTION  -^judgment  MMtt- 

JM.  G.  brought  this  action  to  recover  irom  W.  two  distinct  aame  of 
mone/ ;  one  for  certain  costs  and  the  other  for  the  value  of  certain  prop- 
erty. W.  admitted  that  he  owed  the  costs.  On  the  trial  the  court  sus- 
tained W.'s  motion  for  a  nonsuit.  Held^  that  the  judgment  of  nonsuit 
should  not  be  entered  when  the  answer  admits  one  cause  of  action  in  the 
complaint.  Hdd,  also,  that  thb  motion  relating  to  the  second  cause  of 
action  was  properly  granted,  and  this  court  modified  the  Judgment  with- 
out granting  a  new  trial,  as  it  could  administer  justice  to  the  parties. 

Tkndbb  of  bulky  goods — toavMr  of  tender— place  of  delivery.  Q.  attached 
600  yards  of  carpet,  fastened  to  the  floor  of  A.'8  hotel,  as  the  property  of 
'A«  B.  sued  the  officer  to  recover  the  carpet,  and  gave  him  an  undertaking 
executed  by  W.  for  its  return  and  the  payment  of  any  damages,  '*  if  re^ 
turn  thereof  be  adjudged."  The  property  was  then  delivered  to  B.  The 
officer  recovered  judgment  against  B.,  and  W.  immediately  served  on 
G.  and  the  officer  written  notices  that  the  carpet  would  be  delivered  t» 
them  at  the  hotel,  and  requested  them  to  go  there  and  receive  it.  G.  and 
the  officer  refused  to  receive  the  property.  Held,  that  the  carpet  is  a 
bulky  article  which  could  be  delivered  at  a  convenient  place  desig- 
natec  by  the  parties  entitled  to  it.  Held,  also,  that  W.  and  the  other  por- 
ous, who  were  required  to  tender  the  carpet,  could  select  a  suitable 
place  for  its  delivery  upon  the  failure  of  G.  or  the  officer  to  designate  the 
same,  and  the  refusal  of  G.  and  the  officer  to  receive  the  property  at  the 
p]|iee  BO  selected  was  adjudged  in  this  action  a  legal  return  thereof. 
Held,  also,  that  the  allegation  of  the  tender  of  the  carpet  to  G.  by  W.  is 

^  established  by  testimony  showing  that  G.  refused  to  receive  it  under 
the  foregoing  facts. 

EvmBNCB — proof  of  negative  averment — eatitfaUion  of  undertaking — value 
ofgoode.  G.  brought  this  action  upon  said  undertaking,  and  alleged  in 
the  complaint  that  "  no  return  of  the  property  has  been  had."  Held,  that 
the  burden  of  proof  rests  upon  G.  to  establish  this  negative  averments 
Held,  also,  that  the  condition  of  said  undertakiag  would  be  satisfied  bj 
said  tender  of  the  carpet  to  G.  and  the  officer,  and  the  payment  of  the 
Judgment  recovered  by  the  officer  against  B.  Held^  also,  that  testimony 
that  the  carpet  is  worthless,  or  has  depreciated  in  value,  is  not  competent. 

OOSTS — effect  of  admieeion  of  one  cause  of  actum.  The  four  hundred  and 
forty-second  section  of  the  Civil  Practice  Act  authorizes  a  defendant  to 
serve  upon  the  plaintiff  an  offer  to  allow  judgment  to  be  taken  against 
'  him  for- a  certain  sum,  And. the: plaintiff  G^aifot  recover  coets  if  he  fkils  to 
obtain  a  more  favorable  judgment.  W.  admitted,  in  his  answer,  that  he 
owed  the  amount  stated  in  one  cause  of  action  in  G.'s  complaint,  and 
G.  did  not  "obtain  a  more  favorable  judgment."  Held^  that  W.  did  not 
make  the  offer  described  in  the  statute,  and  G.  recovered  his  costs. 
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Appeal  from  Third  District^  Zems  and  Clarke  County. 

Thib  action  was  tried  before  Wade,  J.,  who  entered  the  judg- 
ment of  nonsnit 

W.  F.  Saitdsks  and  Chumasebo  &  Chadwick,  for  appellants. 

A  new  trial  mnst  be  granted.  The  answer  admits  that  re- 
spondents owe  the  appellants  $184  and  interest,  and  judgment 
should  have  been  entered  for  this  sum. 

When  appellants  introduced  the  tmdertaking  sued  on,  the^ 
could  rest  their  case.  The  judgment  for  the  return  of  the  prop- 
erty was  admitted,  and  the  burden  of  proving  that  the  conditions 
had  been  performed  devolved  upon  respondents.  The  respond- 
ents were  entitled  to  open  and  dose,  and  there  could  be  no  non- 
suit JEPuntinftofi  v.  ConTcey^  83  Barb.  220 ;  Ayrault  v.  Chairs 
lerlain^  id.  229 ;  Ebaydl  v.  Chamherlin^  81  N.  T.  612 ;  MiUerd 
V.  Thorn,  66  id.  406;  Bouv.  Inst,  §  8047;  Scoit  v.  HvU,  8 
Conn.  303. 

The  appellants  proved  that  the  property  had  not  been  returned. 
They  intended  to  prove  by  the  witness,  Sandford,  that  the  carpet 
had  been  destroyed,  and  that  respondents  could  not  return  it 
The  court  ruled  that  this  evidence  was  incompetent,  and  sustained 
the  motion  for  a  nonsuit  because  appellants  did  not  prove  the 
matter  they  proposed  to  by  this  witness.  Bespondents  cannot 
take  advantage  of  the  lack  of  evidence  when  they  excluded  it  by 
their  objection.  They  are  estopped  by  their  conduct  Thomp- 
son V.  McSay^  41  Oal.  280. 

The  respondents  made  a  paper  oflEer  to  return  the  property, 
arid  no  actual  offer.  They  were  trespassers  in  holding  the  prop- 
erty after  the  judgment  had  been  rendered  for  its  return  ta 
appellants.  They  are  liable  upon  their  undertaking  and  cannot 
defeat  this  action  by  making  an  offer  on  paper  to  return  the 
carpet.     Sweeney  v.  Lomme,  22  Wall.  208. 

H.  M.  PoBTKB  and  E.  W.Toolb,  for  respondent. 

Appellants  were  required  to  prove  that  respond^its  did  not 
deliver  the  carpet.  When  a  right  of  action  is  grounded  on  a 
negative  averment^  it  must  be  proved.    1  GreenL  £v.,  §  78. 

The  offer  to  return  the  goods  at  the  International  Hotel 


480  Oan8«  v.  Woolfolk.  [Jan.  T.^ 

compliance  with  the  undertaking.  Bony.  Diet.,  ^^  Betnrn ; "  Bu- 
lerv.  Garr,  34  Cal.  641. 

Evidence  of  waiver  of  tender  is  competent  to  support  aver- 
ment of  tender.  The  refusal  to  receive  the  goods  was  a  waiver 
of  a  perfect  tender.  2  Greenl.  Ev.,  §  608;  Slinfferland  v. 
Morsey  8  Johns.  474 ;  Munn  v.  Bamum^  24  Barb.  288 ;  Hazard 
v.  Lotingy  10  Cush,  267 ;  Mutual  L.  L  Co.  v.  Wager,  27  Barb.  367. 

Appellants  could  not  refuse  to  receive  the  carpet  if  it  was  de- 
preciated or  worn  out.  Compensation  for  the  depreciation  is 
allowed  as  damages.    Allen  v.  Fox^  51  N.  Y.  562. 

The  law  presumes  that  the  value  of  the  gooda  was  found  at 

the  date  of  the  trial  by  the  jury,  $1,900.     Brevoeter  v.  SiUianan^ 

^8  N.  Y.  423 ;    Young  v.  WUlet,  8  Bosw.  486 ;  Allen  v.  Fox,  51 

N.  Y.  562.    No  issue  as  to  the  value  of  the  carpet  was  made  in 

the  pleadings. 

The  case  of  Sweeney  v.  Lomme  is  not  applicable.  After 
Wyttenbach  tried  to  comply  with  the  judgment  by  offering  to 
return*the  goods,  he  ceased  to  be  a  trespasser.  2  Kent,  692 ;  La 
Farge  v.  Rickert,  5  Wend.  187. 

Appellants  did  not  ask  for  judgment  as  to  the  sum  admitted 
to  be  due.  The  nonsuit  was  upon  the  issues  submitted.  The 
offer  to  permit  judgment  for  $184  was  not  accepted  by  appel- 
lants,  who  are  therefore  liable  for  the  costs.  The  court  can 
modify  the  judgment  in  any  particular.    Civ.  Pr.  Act,  §  378. 

Blake,  J.  The  appellants  commenced  an  action  iu  July,  1871, 
against  G.  J.  Germaine  to  recover  $1,868.17,  and  procured  a  writ 
of  attachment.  W.  L.  Steele,  then  the  sheriff  of  Lewis  and 
Clarke  county,  levied  upon  the  carpet  in  the  International  Hotel, 
in  Helena,  as  the  property  of  Germaine,  under  the  writ.  H. 
Wyttenbach  brought  an  action  against  the  officer  to  recover  the 
possession  of  the  prop^ty,  and  delivered  an  undertaking,  exe> 
cuted  by  the  respondents,  with  the  following  condition :  "  For 
the  ])rosecntion  of  said  action  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment thereof  to  the  defendant  of  such  sum  as  may,  for  any  oaus^ 
be  recovered  agaiu'st  the  said  plaintiff."  The  carpet  waa  delivered 
afterward  to  W^iitenbach,  according  to  the  provisions  of  the  8tat 
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nte  for  the  claim  arid  delir^ry  of  pergonal  property.  Oiv.  Pr. 
Act)  title  5,  ch.  2.  On  the  trial  of  the  action  between  Wytten- 
bach  and  Steele,  judgment  was  entered  March  6,  ISTS,  &at  Steele 
recover  the  posseBsion  of  the  property,  or  $1,900  in  ease  a  de- 
li vei*y  conld  not  be  had,  and  the  eoste,  amounting  to  $184.90. 
Steele  assigned  this  judgment  and  the  undertaking  to  the  appel- 
lants. The  appelhints  obtained  a  judgment  against  Germaine 
N:>vember  10,  1871$  for  $1,989.72  damages,  and  $84  costs.  No 
pait  of  this  judgment  has  been  paid  by  Germaine  or  any  person. 
At  the  time  that  the  attachment  writ  was  served  the  carpet,  com- 
prising six  hundred  yards,  was  tacked  to  the  floor  of  the  hotel 
and  never  removed  by  the  sheriff  or  the  appdlants.  The  build- 
ing and  the  carpet  were  destroyed  by  fire  January  9, 1874. 

The  appellants  bring  this  suit  against  the  respondents  upon 
their  undertaking  to  recover  $1,964.62  and  interest  ih>m  Novem- 
ber 10, 1871,  and  $184.90  and  interest  from  March  6, 1878,  the 
said  sums  being  the  amounts  of  the  judgments  recovered  by  the 
appellants  against  Germaine,  and  by  Steele  against  Wyttenbach^ 
The  respondents  admit,  in  their  answer,  that  they  owe  the  ]u<^ 
ment  for  $184.90  with  the  interest  thereon,  and  allege  that  they 
are  ready  and  willing  to  pay  the  same.  They  deny  that  they  owe 
the  sum  of  $1,964.42,  or  any  part  thereof,  and  aver  that,  upon 
the  rendition  of  the  judgment  against  Wyttenbach,  the  carpet 
was  returned  and  delivered  to  the  appellants,  at  the  hotel,  in  the 
same  situation  in  which  it  was  found  when  the  officer  levied 
thereon  ;  and  that  the  a|q>ellants  refused  to  receive  the  property 
at  any  place.  These  allegations  are  denied  by  the  appellants  in 
their  replication  to  the  answer. 

Upon  the  trial  the  court  sustained  the  motion  of  the  respond- 
ents for  a  nonsuit,  and  judgment  was  rendered  against  the  appel- 
lants for  the  costs  of  the  suit  This  motion  should  not  be  granted 
when  a  cause  of  action  is  proved  or  admitted  by  the  pleadings. 
Gotdding  v.  Hewitt,  2  Hill,  644;  Van  Benaselaer  v.  Jewett,  i 
N.  Y.  135.  The  appellants  were  entitled  to  a  judgment  against 
the  respondents  upon  the  pleadings  for  $184.90,  and  the  interest 
ther.on  from  March  6,  1873,  and  certain  costs.  The  court  erred 
in  granting  the  motion  relating  to  this  cause  of  action,  and  enter 
ing  the  judgment  against  the  appellants  for  the  costs. 
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This  error  does  not  naoessarilj  entitle  the  appellants  to  a  new 
trial  upon  the  iaanes  between  the  parties.  The  complaint  conUuna 
two  distinct  causes  of  action,  arising  in  the  eases  of  the  appellants 
against  Germaine,  and  Wyttenbach  against  Steele.  The  req)ondr 
ents  admitted  their  liability  upon  one  of  the  causes  of  action,  and 
proceeded  to  a  trial  upon  the  other  subject  of  controversy  respect 
ing  which  all  the  evidence  was  offered  on  the  triaL  A  judgment 
of  nonsuit  may  be  entered  by  the  court,  upon  the  motion  of  the 
defendant,  when,  upon  the  trial,  the  plaintiff  fails  to  prove  a 
sujBicient  case  for  the  jury.  Oiy.  Pr.  Act,  §  184.  The  term 
*^  case  "  does  not  include  the  entire  action  stated  in  the  complaint 
Several  causes  of  action  may  be  united  in  the  same  complaint, 
and  the  defendant  may  demur  to  one  or  more  of  the  causes  and 
answer  the  remainder,  and  the  defenses  must  refer  to  the  cause  of 
action  which  they  are  intended  to  answer.  Id.,  §§  63,  59,  73. 
We  are  of  the  opinion  that  a  judgn^nt  of  nonsuit  may  be  entered 
M^en  tlie  plaintiff  fails  to  establish  by  the  proof  one  of  his  causes 
of  action,  and  that  no  other  cause  of  action  is  affected  by  the  de- 
cision, and  the  same  can  be  tried  and  submitted  to  the  jury. 

We  will  consider  the  ruling  of  the  court  in  granting  the  non- 
suit upon  the  cause  of  action  in  which  the  appellants  seek  to 
recover  $1,964.62  and  the  interest.  What  facts  ware  the  appet 
lants  required  to  prove  to  maintain  the.  material  allegations  of  the 
complaint  ?  This  action  is  founded  upon  the  alleged  &ilure  of 
the  respondents  to  perform  the  conditions  of  their  undertakingi 
and  the  complaint  states  that  ^^  no  return  of  the  property  has  been 
had,"  and  that  no  part  of  the  judgment  against  Wyttenbach  has 
been  paid.  Upon  these  issues  the  appellants  must  establish  the 
negative  allegation  that  ^'no  return  of  tiie  property  has  been 
liad,"  in  order  to  sustain  this  cause  of  action.  1  Qreenl.  Ev.,  §  78 ; 
Machebeuf  v.  Glernmts,  2  CoL  36,  affirmed  in  92  S.  a  418.  The 
iissignment  of  the  judgment  recovered  by  Steele,  against  Wytten- 
bach vested  in  the  appellants  the  rights  of  the  sheriff  upon  the 
undertaking  made  by  the  respondents*  Bowdom  v.  GoUman^ 
3  Abb.  Pr.  431 ;  Zomfne  v.  Sweeney^  1  Mon.  684 ;  S.  C,  33  WalL 
^08. 

The  evidence  that  was  introduced  by  the  appeUants  to  maintain 
ihis  allegation  is  set  f  ortii  in  the  tranaaript  One  of  the  appellanta 
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testified  toat  the  carpet  had  nerer  been  returned  to  them,  and  he 
did  not  remember  whether  it  waa  offered  to  him  by  the  reepoud* 
enta  and  refused  after  the  judgment  was  entered  against  Wjtten- 
bach«  Steele  testified  that  the  property  was  not  returned  to  him ; 
that  his  term  o£  office  as  sberifiE  expired  in  December,  1871  r  that 
in  April,  1878,  one  of  the  respondents  came  to  him  on  Main  street. 
Helena,  between  the  store  of  the  appellants  and  the  International 
Hotel,  at  a  point  about  seventy-fire  or  one  hundred  yards  f roni 
the  hotel,  and  handed  him  a  written  notice  surrendering  the  car 
pet ;  that  one  c^  the  respondents  told  him  that  the  carpet  wae 
rolled  up  at  the  hbtel,  the  place  where  it  was  attached,  and  asked 
him  to  go  there  and  receive  it ;  that  he  refused  to  receive  the  prop 
erty,  as  he  was  out  of  office,  and  would  have  nothing  to  do  with 
it ;  that  he  then  went  to  one  of  the  respondents  and  delivered  hini 
the  notice,  and  he  said  he  had  received  a  similar  notice ;  and  that 
he  (Steele)  had  no  place  of  business  in  Helena  at  this  time,  and 
was  living  about  six  miles  from  Helena.  The  foUowii^  state- 
ment appears  in  thd  transcript:.^' There  was  no  conflict  in  the 
proof  that  the  tender  as  claimod  by  the  defendants  (respond- 
ents) was  made  immediately  after  the  rendition  of  the  judgment 
in  the  replevin  suit  and  on  the  very  day." 

In  reviewing  the  action  of  the  court  in  granting  the  non4uit| 
thiB  court  win  oondder  as  proren  every  fact  which  the  testimony 
tended  to  prove.  Herbert  y,  King^  1  Mon.  476.  What  does  the 
evidence  tend  to  prove  ?  Did  the  respondents  make  a  legal  offer 
to  return  the  goods  to  Steele  or  the  appellants  9  Did  the  appel- 
lants waive  an  actual  delivery  of  the  property  %  The  evidence  of 
the  waiver  of  a  tender  by  the  appellants  is  competent  and  suffi- 
cient to  support  the  allegation  of  a  tender.  Holmes  v.  Holmee^ 
9  K.  Y.  536.  The  carpet  was  a  bulky  and  cumbersome  article 
and  the  respondents  were  not  required  to  tender  it,  like  money, 
to  the  appellants  wherever  found.  They  were  obliged  to  deliver 
the  property  at  some  particular  place.  If  the  appellants  neglected 
or  refused  to  appoint  the  place  theivspondents  had  the  right  to  se- 
lect it,  with  a  reasonable  regard  for  the  convenience  of  the  appel- 
lants, and  there  deliver  the  goods.  3  Pars,  on  Oont.  650 ;  2  Oreenl. 
£v.,  §§  609, 610.  In  Slingerland  v.  Morse^  8  Johns.  474,  the  court 
kdld  that  an  offer- to  deliver  bulky  goods  at: the  house  whore  they 
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were  stored  Tras  snffioient^ md  thai  no  otiber  offer  was  reqtii8it& 
The  artioleB  had  been  distrained  at  this  place  and  left  there  in  the 
first  iastanoe,  and  it  was  ocoisidered  that  there  was  a  peculiar  fit- 
ness in  the  honse  for  the  purpose  of  the  tender.  The  carpet  re- 
mained in  the  hotel  daring  the  pendenoj  of  the'proceedings  which 
have  been  mentioned.  The  respondents  designated  this  building 
as  a  suitable  place  for  the  delivery  of  the  property  and  die  store 
of  the  appellahts  was  in  its  neighborhood.  The  appellants  did 
not  name  any  other  place  and  tiie  respondents  ecchibited  in  this 
matter  a  reasonable  regard  for  tiie  convenience  of  all  the  partieB. 
Under  the  droumstances  the  tender  inade  by  the  respondents  was 
sufficient,  and  the  appellants  refused  to  accept  the  carpet  at  their 
peril.  The  evidenee  shows  dearly  that  a  return  of  the  property 
was  had  within  the  meaning  of  the  law,  and  the  appdlants  fiEuled 
to  establish  this  cause  of  action. 

The  appeUonts  insist  that  the  court  erred  in  refusing  to  allow  a 
witness  to  testify  concerning  the  condition  of  the  property  from 
1871  to  1873  and  in  1878;  It  appears  that  this  evidence  was 
offered  for  4he  purpose  of  showing  the  actual  value  of  the  carpet 
at  the  time  of  the  tender,  and  that  the  same  was  worn  out  and 
worthless.  This  testimony  does  not  support  any  allegation  in  the 
complaint  and  contradicts  the  averments  of  the  appeUants  in  their 
pleadings.  The  main  issue,  which  they  presented  for  trial  in  this 
action,  was  the  failure  of  the  respondents  to  return  to  th^oi  the 
property  in  controversy.  When  it  had  been  proved  to  the  satis- 
faction of  the  court  thst  the  carpet  had  been  tendered  and  re> 
fused,  the  appellants  were  not  permitted  to  introduce  a  new  fact, 
which  is  not  referred  to  in  the  pleadings,  and  found  thereon  a 
legal  obligation.  The  court  properly  excluded  thia  testimony 
which  could  not  be  heard  withont  ^violating  the  sound  role  that 
the  allegata  and  prcbata  must  correspond. 

There  is  another  fatal  objection  to  the  introduction  of  this  evi- 
dence. The  respondents  were  required  to  return  the  goods  after  the 
judgment  had  been  entered  gainst  Wyttenbaoh,  if  it  was  in  their 
power  to  do  sow  Caldwell  v.  GanSy  1  Hon.  670.  The  appellants 
could  not  impair  the  rights  of  the  respondents  by  a  refusal  to  ac- 
cept the  carpet,  because  it  had  been  injured  or  reduced  in  value 
while.it  waa  in  the! .  popsesai^n  of  Wyttanbaeh.    On  the  day  the 
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tender  was  made  the  judgmeM  bad  been  rendered  against  WjXr 
tenbaoh  for  $1^000,  as  the  value  of  the  property,;  in  oaao  a  deiUv- 
ery  oonld  not  be  had.  The  vdidit  j  of  this  judgioent  has  not  been 
questioned,  and  we  mi^  presume  that  the  goods  were  worth 
$1,900  at  the  time  of  the  trial  according  to  the  finding  under  the 
statute. .  Civ.  Pr«  Act,  §  217.  Thei  oral  testimony  could  not  be 
admitted  to  oontradioit  this  judgment  Br&wster  v.  Sillimanj  38 
N.  Y.  438;  JUr.  T.  G.  Oo.  v.  Mj^n, 56  id. 653.  In  AUm  v.  FoXy 
51  id.  568,  the  court  Mid :  ^^  !N'ow,  suppose  the  property  has 
been  badly  depreciated,  intermediate  the  wrongful  taking  and  the 
trial,  still  the  prevailing  party  is  obliged  to  take  it,  if  he  can  ob- 
tain it,  and  he  is  indemnified  for  the  depreciation  by  the  damages 
assessed  to  him.'^  This  doctrine  is  sustained  by  the  oases  which 
are  cited  in  theopiniou.  This  coinrt  has  decided  that  a  party  who 
is  entitled  to  the  possession  of  personal  property  can  recover  the 
value  of  its  use  from  the  time  he  was  deprived  of  it  to  the  day  of 
the  trial.  Morgan  v.  Reynolds^  1  Mon.  163.  The  case  of  Doug- 
lass  V.  Douglass,  decided  recently  by  the  court  of  last  resort  in 
the  United  States,  is  in  point  upon  the  questions  which  have  been 
discussed.  21  WaU.  98.  The  goods  had  been  taken  from  the 
defendant  by  the  oflBcer  under  the  writ  de  retonto  haiendo  and 
tendered  to  the  plaintiff,  who  refused  to  receive  them  because  they 
were  ^'  much  damaged  and  altered  in  condition,  and  of  materially 
less  value  tlkan  when  they  were  delivered  to  said  defendant."  Mr. 
Justice  SwAYKE  says :  "  The  seizure  and  tender  satisfied  the  judg- 
ment of  return  and  the  defendant's  obligation.  Carrtoo  v.  Td^lovy 
8  Dana,  33.  Neither  could  be  revived  by  the  plaintiflFs  refusal  to 
receive  the  property.  The  refusal  was  of  no  legal  consequence. 
If  the  defendant  injured  the  property,  or  culpably  suffered  it  to 
become  injured  while  it  was  in  his  possession,  a  remedy  must  be 
sought  in  some  other  appropriate  proceeding.  It  cannot  be  had 
bit  a  suit  on  the  bond."  The  condition  of  this  bond  is  similar  to 
that  of  the  undertaking  in  this  action.  The  damages  intended  by 
thia  undertaking  are  those  that  were  recovered  by  Steele  against 
Wyttenbach.  The  respondents  would  have  satisfied  the  condition 
of  their  undertaking  by  the  payment  of  the  judgment  for  $184.90- 
after  they  tendered  the  carpet  to  the  appellants.  Stevens  v.  Tuite, 
104  Mass.  336  ;  Sisler  v.  Carr,  34  Cal.  645. 
Vol.  IL  —  69. 
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The  appellauts  olaim  that  they  are  entitled  to  a  aew  trial  on  ae- 
•coimt  of  the  error  of  the  court  in  granting  the  nonsnit,  and  that 
me  cannot  distinguish  its  effect  upon  the  different  causes  of  action. 
This  position  is  not  tenable.  Appellate  courts  can  modify  an  er- 
roneous judgment  without  granting  a  new  trial  when  the  facts  are 
^fore  it  and  justice  can  be  done  between  the  parties.  Aihertan 
V.  Fowler^  46  Cal.  320.  The  respondents  did  not  ser^e  npon  the 
appellants  an  offer  to  allow  judgment  to  be  taken  against  them 
for  any  sum.  Civ.  Pr.  Act,  §  443.  The  costs  of  the  action  must 
follow  the  judgment  for  the  appellants  ior  the  amount  which  is 
•due  to  them.  Oiv.  Pr.  Act,  §  546.  It  is  therefore  ordered  that 
the  judgment  of  the  court  below  be  modified  accordingly,  snd 
that  judgment  be  entered  for  the  appellants  for  the  sum  of  $184.- 
90,  and  interest  thereon  from  March  6, 1873,  to  the  day  of  the 
trial,  and  the  costs  of  the  suit. 

Judgment  modified* 


MoEmNBY,  respondent,  v.  Powebs,  appellant. 

pRACTica  —  exceptions  to  in^r%t6li»M.    Whers  no  eseoptlmui  weie  taken  to 
•     the  instraetionB  of  the  coart  on  the  trial  below;  and  ptofMrlj  saved  at 
the  proper  time,  and  in  the  proper  way,  the^  will  not  be  regarded  in  the 
appellate  court. 

Appeal  from  Third  Diat/rioi^  Zeiois  and  Clarke  Oavnty, 
Ghuhasbro  &  Chadwick,  for  appeUant. 

Shobkb  &  LowRT,  for  respondent. 

Wade,  C.  J.  The  alleged  errors  complained  of  in  this  action 
^rise  upon  the  instructions  of  the  court  to  the  jury.  The  record 
«hows  that  no  exceptions  were  taken  to  the  instructions  as  given. 
"We  have  repeatedly  held  that  this  court  will  not  consider  the  coi^ 
rcct]ie88  ur  incorrectness  of  instructions  to  the  jury,  unless  ex- 
-ccptionH  were  properly  taken  and  sav^d  at  the  proper  time.  See 
jOriswold  v.  Brley,  1  Men.  545. 
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ObjeotioDB  to  instmotioxxs  Bhould  be  specifically  pointed  out 
before  the  case  is  finally  sabmitted  to  the  jury.  The  court  below 
should  have  an  opportunity  to  correct  any  alleged  errors  in  the 
instructions,  and  this  can  only  be  done  when  such  alleged  errors 
are  designated,  before  the  case  goes  to  the  jury.  Obviously,  this 
opportunity  was  not  presented  to  the  court  in  this  case.  The  in- 
structions went  to  the  jury  without  objection,  and  it  is  now  too 
late  to  assign  errors  upon  such  instructions,  no  exceptions  having 
been  taken  at  the  proper  time.    Judgment  is  affirmed. 

Judffment  affirmed. 


TEBBrroBT,  respondent,  v.  Pebkins,  appellant. 

ClBOfiNAL  LAW — continvanee.  The  proviBions  of  the  Civil  Practice  Act  re- 
lating to  the  postponement  of  the  trial  of  civil  actions  are  applicable  to 
criminal  caaes.  * 

Samb — cuimismonB  by  diitriet  aUomey.  The  district  attorney  has  this  right  to 
admit,  in  behalf  of  the  Territory,  that  absent  witnesses  will  testify  to 
the  facts  stated  in  the  affidavit  of  the  defendant  for  a  continuance. 

•CoirriNnANCK  of  criminal  case  —  discretion.  The  judgment  in  a  criminal 
caae  wlK  not  be  reversed  for  the  refusal  of  the  court  to  postpone  the  trial, 
if  there  has  not  been  an  abase  of  judicial  diacretion. 

JiViDSNCB  —  disposition  of  injured  party  in  criminal  ease»  Upon  the  trial  of 
an  indictment,  charging  the  commission  of  an  assault  with  intent  to  com- 
mit murder,  when  the  testimony  is  direct  and  the  defendant  and  injured 
party  are  witnesses,  evidence  that  the  injured  party  is  a  vicious  and  re- 
vengeful man,  and  in  the  habit  of  carrying  and  drawing  a  pistol  and  get- 
ting the  drop  on  his  adversary,  is  not  admissible. 

JU96AULT  wrrH  INTENT  TO  cOMMFr  MURDER — form  of  wrdict.  The  statute 
does  not  divide  into  degrees  the  crime  of  an  assault  with  intent  to  commit 
murder,  and  the  following  verdict,  under  an  indictment  charging  this 
offense,  is  saffldent  r  **  We,  the  jary,  find  the  defendant  guUty,  as  charged 
in  the  indictmeni." 

Appeal'  from  Third  Diatricty  Lewis  cmd  Clarks  Cowity. 

The  offense  described  in  the  indictment  was  committed  in 
Foit  Benton,  Cboteau  county.  The  case  was  tried  before  Waio, 
-J.,  in  Lewis  and  Clarke  county,  to  which  Cboteau  county  is 
4ittached  for  judicial  purposes. 
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JoRireTOiir  &  Tools  nrid  Shobbk  &  Lowbt,  for  appellant. 

The  court  erred  in  overroling  def^idant's  motion  for  a  caa- 
tiniianoe,  upon  the  agreement  of  the  distriot  attorney,  that  he 
wonld  admit  that  Marshall,  if  present,  would  testify  to  the  &ctB 
in  the  affidavit.  People  ▼.  Diaz^  6  Cal..  249;  People  y.  Ver- 
mUyea^  7  Cow.  883 ;  Brill  ▼.  Zordy  14  Johns.  841 ;  People  ▼. 
Kohle,  4  Cal.  198;  Millerv.  State,  9  Ind.  340;  WkeelorT.Stale^ 
8  id.  114. 

The  verdict  is  insufficient  The  jury  did  not  find  the  degree 
of.  the  ofiense  as  contemplated  by  the  statute.  Territory  y.  Steargj 
cmte,  324 ;  State  y.  Reddicky  7  Kan.  154 ;  State  v.  Moran,  7 
Iowa,  236 ;  State  v.  Redman,  17  id.  329 ;  McOee  y.  State,  8  Mo. 
495 ;  ^xUe  y.  Oates,  20  id.  400 ;  People  y.  March,  6  Cal.  543. 

The  appellant  used  great  diligence  to  procure  his  testimony. 
Keasonable  time  should  have  been  given  to  enable  him  to  pro- 
cure the  attendance  of  his  witnesaes.  Ogden  v.  Payne,  6  Cow. 
15 ;  Mercer  v.  Sayre,  7  Johns.  306. 

The  provisions  of  the  Civil  Practice  Act  relating  to  admiasionfl^ 
that  a  witness,  if  present,  would  testify  to  certain  facts,  are  ap- 
plicable only  when  the  Territory  seeks  a  continuance.  They  do 
not  apply  when  the  defendant  makes  the  application. 

In  all  criminal  prosecutions,  the  accused  is  entitled  to  compul- 
sory process  to  obtain  witnesses  in  his  favor.  Sixth  Amend.  U.  S. 
Const. ;  Webster  v.  Reid,  11  How.  487.  This  amendment  in 
this  Territory  is  of  as  much  import  as  if  it  was  embodied  in  the 
Organic  Act.  2  Sto.  on  Const,  §§  1782, 1789 ;  id.,  §  1325 ;  iBm^ 
Schmidt  V.  Dunphy,  1  Mon,  118. 

The  court  erred  in  admitting  testimony  to  impeach  MkraVH. 

J.  K.  Tools,  District  Attorney,  Third  Bj^trict,  for  respondent 
The  affidavit  of  appellant  for  continuance  was  insufficient. 
The  threats  were  not  communicated  to  defendant  before  the 
affi*ay.  People  v.  Scoggine,  37  Cal.  676.  The  admission  of  the 
affidavit  by  the  district  attorney  removed  the  cause  of  continu- 
ance, if  any  existed.  Thompson  v.  Sta^,  6  Kan.  161 ;  ^SS^^  v. 
Dickson,  6  id.  218 ;  Com^rford  v.  Sta;te,  28  Ohio  St  699.  Tht 
eoui't  could  refuse  a  continuance  in  its  discretion. 
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The  verdict  was  good  and  in  accordance  with  the  inatractijGns 
.asked  for  by  defendant.  Under  the  indictment^  there  could  not 
be  a  conviction  of  different  degrees,  as  there  are  none  under  the 
.statute.  There  is  but  one  punishment  for  the  crime  charged, 
.and  there  is  no  reason  for  ascertaining  the  degrees. 

If  the  court  is  satisfied  that  no  other  verdict  could  have  be^i 
found,  even  if  the  testimony  of  the  absent  witness  had  been 
given,  the  judgment  should  be  affirmed.  Adell  v.  StatCj  34  Ind. 
643. 

JoHKSTON  &  TooLE  and  Shobeb  &  LowBY)  for  appellant  in 
xeply- 

The  evidence  of  the  bloodthirsty  character  of  Solomon,  as  well 
as  his  reputation  for  truth,  was  material  evidence  for  the  appel- 
lant     Rose  Cr,  Ev.  95;   1  Archb.  901;   IBish.  Cr.  Law,  382. 

When  good  cause  for  a  continuance  exists,  there  is  no  pro- 
-cedent  for  compelling  a  trial  in  criminal  cases  upon  the  admission 
of  the  district  attorney,  except  by  express  statute.  We  have  no 
auch  statute.  The  only  question  is  this :  Has  the  party  applying 
fpr  a  continuance  made  put  good  grounds  therefor? 

The  appellant  and  Solomon  were  both  armed  with  deadly 
weapons,  and  the  evidence  oi  the  character  and  reputation  of 
Solomon  is  material  to  show  the  jury  who  committed  the  first 
assault.  The  accused  might  act  under  the  reasonable  belief  that 
he  must  slay  Solomon  to  save  himself  from  being  murdered. 
Stokes  V.  State,  53  N.  Y.  164. 

BiAKE,  J.  The  appellant  has  been  indicted  for  assault  upon 
M.  Solomon  with  intent  to  commit  murder,  and  convicted  and 
iaentenced  to  be  confined  in  the  Territorial  prison.  The  court 
overruled  tlie  motions  for  a  new  trial  and  in  arrest  of  the  judg- 
ment)  and  Perkins  appealed.  We  will  examine  some  of  the 
orrors  which  have  been  assigned  and  are  discussed  in  the  briefs 
of  the  counsel  for  the  appellant. 

It  is  claimed  that  the  court  erred  in  denying  the  motion  of  the 
appellant  for  a  continuance  of  the  case  until  the  succeeding  term. 
The  alleged  ofiense  was  committed  February  12, 1876,  the  indict- 
ment was  filed  May  5, 1875,  and  the  appellant  obtained^  on  the 
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aaiae  day,  gnbpoeiiai^  for  witnesseB.    The  motioii  and  affidarit  for 
a  postponement  of  the  trial  were  filed  May  12,  1875,  in  order  to 
enable  the  appelUnt  to  procure  witnesses  to  prove  the  following 
facts :  That  the  appelUnt  had  been  informed  by  J.  Marshall  that 
Solomon  had  threatened  to  take  the  life  jof  the  appellant,  and  the 
appellant  had  better  be  on  his  guard  lest  he  shonld  do  so ;  that 
Solomon  was  a  yicioas  and  revengeful  man,  and  in  the  habit  of 
carrying  and  drawing  a  pistol  and  getting  the  *^drop"  on  his 
adversary;  and  tliat  the  reputation  of  Solomon  for  truth  and 
veracity  was  bad  among  his  neighbors.     The  witnesses  lived 
about  120  or  140  miles  from  the  place  of  the  trial.     It  was  shown 
by  an  affidavit  that  Marshall  was  then  absent  in  Idaho  Territory 
and  beyond  the  process  of  the  court.     The  district  attorney  an- 
nounced, May  13, 1875,  that  he  was  ready  to  proceed  to  the  triaf 
of  the  case,  and  would  admit  that  Marshall,  if  present,  would 
testify  to  the  facts  set  forth  in  the  affidavit,  subject  to  impeach^ 
ment  and  contradiction.    A  jury  was  impaneled,  and  rendered 
a  verdict  in  the  action,  May  17, 1875. 

The.  statute  provides  that  the  court  may  grant  a  oontinnanoe 
for  ^'good  cause,^'  and  that  ^^  any  cause  which  would  be  considered 
a  good  one  for  a  continuance  in  a  civil  case  shall  be  considered 
sufficient  in  a  criminal  action.''  Orim.  Pr.  Act,  §  270.  The 
party  who  desires  the  continuance  must  file  Ins  affidavit,  ^'  showing 
good  cause  therefor.'*  §  269.  A  motion  to  postpone  the  trial 
of  a  civil  case,  on  account  of  the  absence  of  evidence,  must  be 
made  upon  affidavits  showing  that  the  testimony  is  material  and 
that  due  diligence  has  been  used  to  procure  it  If  the  adverae 
party  admits  that  the  evidence,  which  the  moving  party  expects 
to  obtain,  be  considered  as  actually  given  on  the  trial,  ^^  the  trial 
shall  not  be  postponed."  Oiv.  Pr.  Act,  §  194.  It  will  be  seen 
that  the  legislative  assembly  has  made  these  provisions  of  the 
Civil  Practice  Act  applicable  to  criminal  proceedings.  After  the 
district  attorney  had  admitted  that  Marshall  would  testify  to  the 
facts  stated  in  the  affidavit  of  the  appellant,  the  court  could 
not  postpone  the  trial  for  the  purpose  of  securing  his  attendance 
as  a  witness.  There  would  not  have  been  a  ^^good  'cause"  for 
the  continuance  of  a  civil  case  under  the  circumstances^  and  hence 
tlie  cause  alleged  for  the  postponement  of  this  criminal  action 
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must  be  confiidered  insnffieient  The  eooniel  for  the  appelant' 
hare  cited  aathoritiefi  in  sapport  of  the  pn^podtion  that  the  court 
had  no  right  to  ref  izee  to  continue  this  action,  and  that  the  ad<^ 
mission  of  the 'district  attorney  has  no  legal  weight*  They  are- 
not  applicable  upon  this  appeal,  because  the  ruling  complained  of 
is  regulated  by  the  laws  of  the  Territory, 

There  are  other  facts  which  ^pear  in  the  affidavit  of  the  ap- 
pellant, and  are  not  affected  by  the  action  of  the  district  attorney 
and  must  be  examined.  The  granting  or  refusing  of  a  motion 
for  the  continuance  of  a  criminal  case  rests  in  the  sound  discretion 
of  the  court  below,  and  tiie  judgment  will  not  be  reversed  unless 
there  has  been  an  abuse  of  judicial  discretion.  Neoada  v.  Gliap^ 
m<m^  6  Nev.  320 ;  Nevada  v.  Rosemurgeyy  9  id.  308 ;  People  v» 
Williamsj  24  Oal.  38,  and  cases  there  cited ;  People  v.  Jooeh/fiy 
29  id.  568 ;  People  v.  Mortimer^  46  id.  120.  Mr.  Bishop  says 
that  "  the  motion  for  a  continuance  is  addressed  to  the  judicial 
discretion  of  the  court,  and  it  is  of  the  class  which  are  not  usually 
revised  by  a  superior  tribunal ;  though  in  some  of  our  States  the 
decision  on  such  a  motion  will  be  adjudged  to  have  been  errone- 
ous, when  a  strong  case  is  made  out.''  ^^  In  general  the  rules  gov^ 
eming  a  question  of  this  sort  are  the  same  in  criminal  eases  as  in 
civil."  1  Bish.  Or.  Pr.,  §  1020.  In  People  v.  MortiTner, 
eupraj  the  court  holds  that  it  is  not  an  abuse  of  judicial  discretion 
to  deny  the  application  for  a  continuance,  if  the  circumstances  tend 
to  cast  suspicion  on  the  good  faith  of  the  defendant  and  induce 
the  belief  that  he  is  acting  for  delay.  This  is  not  a  new  question 
in  the  Territory,  and  this  court  has  decided  that  the  refusal  to 
grant  a  continuance  will  not  be  reviewed  unless  there  has  been  an 
abuse  of  judicial  discretion.  Black  v.  Appolonto,  1  Mon.  345 ; 
WormaU  v.  BeinSy  id.  680. 

We  do  not  know  the  reasons  which  governed  the  court  in  its 
action  upon  the  motion,  before  us  and  consider  only  one  question. 
Did  the  court  abuse  its  discretion  in  this  ruling?  Was  the  6v> 
dence  sought  to  be  obtained  material'  to  the  appellant  ?  We  have 
alreadjr  determined  that  there  was  no  error  in  the  ruling  upon  the 
affidavit  relating  to  the  testimony  of  Marshall  undw  the  statute^, 
butthe  evidence  of  the  appellant  upon  the  trial  vindieatos  the 
aotim  of  the  court.    He  testified  upon  his  cross-examination  m 
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follows :  ^^  I  paid  no  atteatioii  whatever  to  what  Ttfarahall  BaicL 
It  never  oocarred  to  xpe  until  after  the  shooting."  The  ajqpdlant 
testified  further  that  the  alleged  threats  were  oommonicated  to  him 
by  Marshall  more  than  a  year  before  the  oommiBsioYi  of  the  alleged 
assault.  This  testimonj  shofws  conolusivel j  that  the  evidence  of 
Marshall  was  immaterial. 

The  evidence  respecting  the  revengeful  disposition  of  Solomon 
is  incompetent  in  this  action.  In  some  cases  of  homicide,  when 
^^  there  is  no  direct  testimony  as  to  what  was  done,  but  the  whole 
•or  the  principal  evidence  is  circumstantial,"  similar  evidence  is  ad- 
mitted in  the  courts  of  a  number  of  the  States.  2  Bish.  Or. 
Pr.,  §§  614,  615.  But  in  other  States  a  different  rule  prevaik 
In  ComrnonweaUh  v.  HiUiardj  2  Gray,  294,  the  court  decides 
that  evidence  that  the  deceased  was  a  quarrelsome,  fighting,  vin- 
dictive and  brutal  man  of.  great  strength,  is  too  remote  and  uncer- 
tain to  have  any  legitimate  bearing  on  the  question  at  issue.  The 
appellant  is  not  placed  within  the  principle  stated  in  the  authori- 
ties. The  appellant  and  die  injured  party,  Solomon,  are  upon  the 
same  footing ;  they  are  competent  witnesses  and  testified  to  the  facts 
of  the  alleged  offense ;  their  evidence  is  direct  and  not  circum- 
stantial, and  the  jury  heard  their  testimony  and  were  the  judges 
of  its  credibility.  If  the  foregoing  evidence  had  been  offered  at 
the  trial,  the  court  would  have  overruled  it  as  improper  and  there- 
fore refused  to  postpone  the  .trial  to  obtain  the  same. 

The  court  did  not  abuse  its  discretion  in  refusing  to  continue 
the  cause  to  enable  the  appellant  to  procure  the  witnesses  to  im. 
peach  the  reputation  of  Solomon  for  truth  and  veracitj.  The 
record  shows  that  the  testimony  of  Solomon  is  corroborated  by 
that  of  th6  appellant  and  the  other  witnesses.  If  we  disregard 
the  testimony  of  Solomon,  the  verdict  cannot  be  disturbed  because 
it  is  supported  by  all  the  evidence. 

The  appellant  claims  that  the  verdict  is  fatally  defective,  and 
that  the  degree  of  the  ciime  of  whi(di  the  appellant  has  been  con- 
victed should  be  designated  by  the  jury.  The  following  verdict 
was  returned :  ^  We  the  jury  find  the  defendant  guilty  as  chaiged 
in  the  indictment,  leaving  tihe  punishment  to  be  fixed  by  the  court" 
The  indictment  is  based  upon  the  S^th  seetion  of  the  act  eon- 
^emfaig  crimes  and  punishments,  providing  that  *^an  aasanlt 
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with  intent  to  commit  murder  *  *  *  .  *  shall  subject  the 
ofEender,"  etc,  .  The  appellant  relies  upon  the  case  of  The  Terri- 
tory y,  StearSy  ante^  824,  and  other  authorities  upholding  the  doctrine 
stated  therein.  Thej  are  applicable  to  trials  for  the  erime  of  mur- 
der. Our  statute  requires  the  jury  ixS  designate  in  the  verdict 
the  degree  of  murder  of  which  the  defendant  is  found  guilty, 
and  fixes  different  punishments  for  the  ofEenses  of  murder  in  the 
finst  degree  and  murder  in  the  seeond  degree.  Orim.  Laws,  §§ 
21, 22,  23,  24,  25  and  102.  The  crime  of  an  assault  with  intent 
to  commit  murder  is  not  divided  into  degrees  and  the  jury  is  not 
compelled  to  designate  any  degree  in  the  verdict.  The  indict- 
ment states  correctly  the  facts  constituting  the  offense,  and  a  per- 
son who  commits  the  acts  described  therein,  is  guilty  of  the  stat- 
utory crime  of  an  assault  with  intent  to  commit  murder.  '^  A 
general  verdict  of  guUty  convicts  the  prisoner  of  all  matters  which 
are  well  charged  against  him  in  the  indictment"  2  Bish.  Cr. 
Pr.,  §  627.  In  an  indictment  for  the  ccime  of  murder  in  Statea, 
in  which  the  offense  is  not  divided  into  degrees,  and  under  whieh 
a  party  may  be  convicted  of  manslaughter,  a  verdict  in  these  worda 
is  Bufficient :  ^^  We,  the  jury,  find  the  defendant  guilty."  Juilg. 
ment  can  be  oxtered  npon  this  verdict  and  the  defendant  may  be^ 
punidied  for  the  erime  of  murder.  People  v.  Mwrdi^  6  Cal.  543 ; 
Smith  V.  PeopUy  1  Col.  121.  There  is  no  error  in  the  form  oi 
the  verdict  in  the  .case  at  bar.  . 

The  appellant  oritiqiies  some  of  the  instruQtions,  but  does  not 
^te  an  authority  pointir^oot.anyerrar  of  law^  We  think  that 
the  instruotions  aa  a  iffhole  are  oorrecti  and  thiit  the  appellcoit  hat 
been. convicted  aee^idli^  to  law  and  tl^e  evidence. 

It  •  - 
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follows :  ^^  I  paid  ho  atteatioa  whatever  to  what  Marahall  said 
It  never  oocorred  to  n^  until  after  the  shooting."  The  appellant 
testified  farther  that  the  alleged  threats  were  oommonicated  to  him 
by  MarshaU  more  than  a  year  before  the  oonuniscdoYi  of  tiie  alleged 
assault.  This  teatimony  shows  conclusively  that  the  evidence  of 
Marshall  was  immaterial. 

The  evidence  respecting  the  revengeful  disposition  of  Solomon 
is  incompetent  in  this  action.  In  some  cases  of  homicide,  when 
^*  there  is  no  direct  testimony  as  to  what  was  done,  but  the  whole 
•or  the  principal  evidence  is  circumstantial,"  similar  evidence  is  ad- 
mitted in  the  courts  of  a  number  of  tiie  States.  2  Bish.  Cr. 
Pr.,  §§  614,  615.  But  in  other  States  a  different  rule  prevails. 
In  Vo7mnonweaUh  v.  Hillicurdj  2  Gray,  294,  the  court  decides 
that  evidence  that  the  deceased  was  a  quarrelsome,  fighting,  vin- 
dictive and  brutal  man  of.  great  strength,  is  too  remote  and  unc^- 
tain  to  have  any  legitimate  bearing  on  the  question  at  issue.  The 
appellant  is  not  placed  within  the  principle  stated  in  the  authori- 
ties. The  appellant  and  die  injured  party,  Solomon,  are  upon  the 
same  footing ;  they  are  competent  witnesses  and  testified  to  the  facts 
of  the  alleged  offense ;  their  evidence  is  direct  and  not  circum- 
stantial, and  the  jury  heard  their  testimony  and  were  the  judges 
of  its  credibility.  If  the  foregoing  evidence  had  been  offered  at 
the  trial,  the  court  would  have  overruled  it  aa  improper  and  there- 
fore refused  to  postpone  the  trial  to  obtain  the  same. 

The  court  did  not  abuse  its  discretion  in  refusing  to  continue 
the  cause  to  enable  the  appellant  to  procure  the  witnesses  to  im. 
peach  the  reputation  of  Solomon  for  truth  and  veracity.  The 
rec(^d  shows  that  the  testimony  of  Solomon  is  cortoborated  by 
that  of  th6  appellant  and  the  other  witnesses.  If  we  disregard 
the  testimony  of  Solomon,  the  verdict  cannot  be  disturbed  because 
it  is  supported  by  all  the  evidence. 

The  appellant  claims  that  the  verdict  is  fatally  defective,  and 
that  the  degree  of  the  eiime  of  which  the  appellant  has  been  con- 
victed should  be  designated  by  the  jury.  The  following  verdict 
was  returned :  ^  We  the  jury  find  the  defendant  guilty  aa  charged 
in  the  indictment,  leaving  tlie  punishment  to  be  fixed  by  the  court" 
The  indictment  is  based  upon  the  S^tii  seetion  of  the  act  oon- 
naming  orimes  and  punishments,  providing  tiiat  ^^an  aasault 
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with  intent  to  commit  murder  *  *  *  .  *  shall  subject  the 
offender/'  etc,  .  The  appellant  relies  upon  the  case  of  The  Terri- 
tory Y,  Stea/rs^  ante^  824,  and  other  authorities  upholding  the  doctrine 
stated  therein.  Thej  are  applicable  to  trials  for  the  crime  of  mur- 
der. Our  statute  requires  the  jury  tb  designate  in  the  verdict 
the  degree  of  murder  of  which  the  defendant  is  found  guilty, 
and  fixes  different  punishments  for  the  offenses  of  murder  in  the 
first  degree  and  murder  in  the  seeond  degree.  Orim.  Laws,  §§ 
21, 22, 23,  24,  25  and  102.  The  crime  of  an  assault  with  intent 
to  commit  murder  is  not  divided  into  degrees  and  the  jury  is  not 
compelled  to  designate  any  degree  in  the  verdict.  The  indict- 
ment states  correctly  the  facts  constituting  the  offense,  and  a  per- 
son who  commits  the  acts  described  therein,  is  guilty  of  the  stat- 
utory crime  of  an  assault  with  intent  to  commit  murder.  "  A 
general  verdict  of  guilty  convicts  the  prisoner  of  all  matters  which 
are  well  charged  against  him  in  the  indictment."  2  Bish.  Cr. 
Pr.,  §  627.  In  an  indictment  for  the  cdme  of  murder  in  States^ 
in  which  the  offense  is  not  divided  into  degrees,  and  under  whieh 
a  party  may  be  convicted  of  manslaughter,  a  verdict  in  these  word& 
is  Buffloient :  ^^  We,  the  jury,  find  the  defendant  guilty."  Judg- 
nient  can  be  entered  npon  this  vei^diot  and  the  defendant  may  be^ 
punidied  for  the  erime  of  murder.  Pe^le  v.  Maa^dt^  6  Cal.  543 ; 
8ndik  V.  PeopUy  1  Col.  121»  There  is  no  error  in  the  form  oi 
the  verdict  in  the, case  at  bar,  ^       / 

The  appelant  oritiqises  some  of  the  instructions,  hot  does  not 
cite  an  authority  pointii^  oqt, any  error  of  law^  We  think  that 
the  instmetions  as  a  lyhole  are  correct^  and  thiit  the  appellcoit  hat 
been. convicted  aeeei4li^  to  law  and  tl)e  evidence. 

Judgment  €^fiirm€d.  ^ 

YoL.  IL  — «0 


If 


•    I      I 
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Pebeiks,  appellant,  v.  Datis,  respondent. 

•PiuCTiCB —  damurrw— ofinMr  owr.  When  %  party  amends  his  plesdin^  on 
a  judgment  sustaining  a  demurrer  thereto,  he  waivea  his  right  to  call  in 
question  the  action  of  the  court  in  sustaining  the  demurrer. 

iKSTRUCTiONB  TO  JURY.  It  was  not  error  for  the  court  below  to  refuse  to  giTS 
the  instruction  requested  bj  plaintiff  in  this  case.  It  was  much  too  gen- 
eral and  required  a  rerdiot  for  senrioes,  that,  as  appears  from  pleadings, 
were  to  be  paid  from  trust  property,  and  for  all  that  appears  were  so  piU. 

Appeal  from  JFirst  District^  OaUatin  CawrUy. 
Shober  &  LowBT,  for  appellant. 
S.  WoED,  for  respondent. 

Wade,  C.  J.  This  is  an  action  to  recover  for  services  alleged 
to  have  been  rendered  by  plaintiff  as  tmstee  and  agent  of  defend- 
ant. There  was  a  demnrrer  to  the  first  three  sabdivisions  of  the 
-complaint,  which  was  sustained.  Thereupon  the  plaintiff  filed  aa 
amended  complaint,  to  which  there  was  an  answer  and  replioation 
thereto,  and  then  a  trial  ensued  upon  the  pleadings  thus  formed. 

One  of  the  principal  errors  complained  of  by  the  plaintiff  is  the 
action  of  the  court  in  sustaining  the  demurrer  to  the  original  com 
plaint.  The  record  conclusively  shows  thdt  the  plaintiff  elected 
to  amend  his  complaint,  instead  of  standing  upon  his  demurrer, 
-and  he  thereby  waived  his  right  to  insist  upon,  or  to  call  in  ques- 
tion the  action  of  the  court  in  sustaining  the  demurrer. 

In  the  case  of  &(de  v.  Ti^Dolumne  Wat&r  Co.y  11  OaL  28,  the 
court  say:  "They  (the  plaintiffs)  now  complain  of  tiie  error  of 
the  court  in  sustaining  the  demurrer.  But  this  they  cannot  da 
They  chose  to  amend.  They  went  to  trial  upon  the  pleadings 
thus  amended.  If  they  desired  to  test  the  question  as  to  the  oo^ 
rectness  of  the  judgment  sustaining  the  demurrer,  they  should 
have  left  the  pleadings  where  the  judgment  left  them.  They 
could  not  take  all  the  advantage  of  the  pleadings  as  they  made 
them,  and  also  the  advantages  of  the  rulings  of  the  court  befors 
their  amendment." 

The  authorities  cited  by  the  respondent,  as  well  as  the  reason 
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of  the  rale,  are  conclusive  upon  the  subject.  Many  other  aathori- 
ties  might  be  cited  to  the  same  effect. 

Another  error  assigned  is  the  refusal  of  the  court  to  give  in 
•charge  to  the  jury  an  instruction  asked  for  by  the  plaintiff.  One 
portion  of  the  instruetion  is  as  follows :  "  If  from  the  testimony, 
you  believe  that  the  plaintiff  rendered  services  for  the  defendant, 
as  averred  in  plaintiff's  complaint,  and  that  the  defendant  has  not 
paid  the  plaintiff  therefor,  then  it  is  your  duty  to  find  for  the 
plaintiff  in  the  amount  found  due  defendant  to  plaintiff  under 
the  testimony .'' 

To  understand  the  force  and  applicability  of  this  instruction,  it 
is  necessary  to  present  the  issue  in  the  case.  The  plaintiff  sued 
ior  services  rendered  defendant  as  trti^iee.  The  defendant  an- 
swered, and  said,  that  such  services  were  rendered  for  himself  and 
one  W.  A.  Fredericks,  jointly,  under  an  agreement  that  the  trustee 
should  receive  his  pay  from  the  property  he  held  in  trusty  and 
that  in  an  action  between  Joseph  Wilson  as  plaintiff  and  W.  A% 
Tredricks  and  this  plaintiff  and  defendant,  as  defendants,  the 
rights  and  claims  of  this  plaintiff  as  such  trustee  were  fully  adju- 
<lioated  and  settled,  and  this  defendaxit  wholly  relieved  from  any 
liability  therefor.  It  will  therefore  be  seen  that  the  instruction 
asked  for  by  the  plaintiff  would  have  authorized,  if  it  did  not  di- 
rect, the  jury  to  find  a  verdict  against  the  defendant  for  the  ser- 
vices rendered,  notwithstanding  the  fact  that  the  averments  of  the 
answer  were  all  true,  and  that  the  plaintiff  had  been  fully  paid  for 
Ms  services  by  Fredericks,  from  the  trustee  properly,  or  by  the 
iuljudication  aforesaid.  Even  if  the  proof  had  shown  all  this,  yet 
the  instructions  would  have  authorized  the  jury  to  have  found 
Ihat  though  the  demand  had  been  fully  paid  it  had  not  been  paid 
by  defendant,  and  therefore  he  was  liable. 

The  instruotioii  was  not  applicable  to  the  case,  and  the  giving 
4>f  it  would  have  been  error.  We  have  carefally  examined  the 
instructions  to  the  jury,  as  given  by  the  court.  They  fairly  pre- 
«e&t  the  case^  and  we  see  no  reason  for  disturbing  the  judgment 

JudffmeiU  qfirmsd,  w^  co9U. 
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Taylob,  appellant,  v.  Holteb,  respondent. 

Statutory  construction  —  new  trial — statement  of  errore.  The  unend- 
mentB  of  the  CitII  Practice  Act,  approved  February  Id,  1874,  require  the 
pari  J  intending  to  move  for  a  new  trial  to  give  **  tiie  points  in  writing, 
particularly  specifying  the  grounds  of  such  motion  "  ffeid,  that  the  de- 
cisions of  this  court,  liolding  that  this  party  must  specify  the  particulars 
in  which  the  evidence  is  insufBcient  to  justify  the  findings  or  judgment, 
and  point  oat  wherein  the  same  are  against  law,  have  not  been  affected 
by  these  amendments.  Held^  also,  that  these  amendments  repealed  the 
sections  of  the  Civil  Practice  Act  which  required  the  preparation  and  set- 
tlement of  a  statement  before  the  motion  for  a  new  trial  could  l>e  heard. 

Form  and  rbvibw  of  bxcbpttons.  Said  amendments  will  not  allow  this 
court  to  consider  exceptions  which  have  not  been  reduced  to  form  and 
signed  during  the  term,  or  noted  by  the  derk,  unlese  oouasel  consent,  oi 
the  judge  orders  that  they  be  prepared  in  vacation. 

Appeal  from  J%ird  District^  Lewis  and  Clarke  County. 
This  action  was  tried  by  Wade,  J.,  without  a  jury. 

CHUMAfiBBO  &  Chadwiqk  and  Toolx  &  Tools,  for  appeUant* 
W.  F.  Sanders  ^nd  Shober  &  Lowbt,  for  respondent. 

Blake,  J.  This  is  an  action  brought  by  the  appellants  to 
reform  a  deed  made  by  the  respondents.  The  cause  was  tried  by 
the  court  without  a  jury ;  findings  of  facts  were  filed,  and  a  judg< 
ment  was  entered  for  the  respondents.  The  appellants  filed 
a  motion  for  a  new  trial  '^  upon  the  following  grounds,  to  wit: 
1st.  That  the  evidence  is  insufiicient  to  justify  the  findings  and 
judgment  of  the  court.  2d.  That  the  findings  and  judgment  are 
againfit  law.  3d.  Errors  in  law  oocorring  at  tiie  trial  and  excepted 
to  by  the  plaiutijBs.''  The  motion  was  refused,  and  this  ruling  is 
before  us  for  review. 

We  .have  held,  in  the  cases  dedded  under  sections  3S4  and  385 
of  the  Oivi]  Praotice  Aot,  approved  January  12,  1872,  that  the 
assignment  of  errors  in  the  first  and  second  grounds  of  the  motion 
is  too  general  and  indefinite.  They  do  not  specify  the  particulars 
in  which  the  evidence  fails  to  support  the  findings  and  judgment^ 
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•or  pduQt  oat  whemn  the  saaie  are  against  law.    Mason  v.  f?^- . 
maine^  1  Hon.  263 ;  Pvn/ney  v.  Herahfiddy  id.  367 ;  Orimoold  v. 
JBoley,  id.  645 ;  Thorp  v.  Frec4j  id.  661. 

These  sections. were  amended  by  an  aot  approved  February  13, 
1874y  and  it  ia  neceesarj  for  u$  to  inqmre  intp  its  efiect  upon  the 
principle  announced  in  these  cases.  The  party  moving  tor  a  new 
trial,  for  certain  canaes,  was  required  to  prepare  a  statenaent.  The 
statement  specified  the  "  particulars  "  in  which  the  evidence  was 
alleged  to  be  insnflSdeuty  aad  the  ^^  particular  errors"  in  law  oo: 
curring  at  the  trial.  '^  If  no  such  specifications  be  made,  the  state- 
ment shall  be  disregarded.''  The  amended  act  repealed  the  claases 
relating  to  the  preparation  of .  the  statement^  and  provided  that 
the  .party,  intending  to  jnove  for  a  new  trial  ^^  shall  give,  by  him- 
self or  his  counsel,  the  points  in  writing,  particularly  specifying 
the  grounds  of  such  motion,  and  shall  furnish  the  judge  with  a 
copy  of  the  same."  Sts.  8th  Sess.  52,  §§  13,  14.  The  grounds  of 
this  motion  are  stated  in  the  words  of  section  233  of  the  Civil 
Practice  Act,  which  defines  the  cauMs  for  which' a. new  .trial  may 
be  granted.  If  this  practice  is  correct,  the  phrase  in  the  amended 
statute,  '*  particularly  specifying  the  grounds  of  such  motion,'? 
must  be  construed  to  have  no  meaning.  This  interpretation 
would  defeat  the  true  intent  of  the  legislative  assembly  in  making 
the  amendments.  We  must  give  e£Eect  to  this  proyision  in  order 
that  the  meaning  of  the  law-makers  may  be  fully  carried  out. 
•Cod.  Sts.  390,  §  3.  What  wrong  did  they  try  to  redress  ?  Under 
the  old  statute  great  labor  and  vexatious  delay  were  often  caused, 
by  the  preparation  and  settlement  of  the  statement,  before  the 
motion  for  a  new  trial  could  be  heard.  The  amendments  enable 
parties  to  obtain  a  speedy  determination  of  this  motion  without 
the  statement.  The  mode  of  proceeding  in  other  respects  is  the 
same  in  substance.  The  doctrine  of  the  cases  decided  under  the. 
original  act  has  been  recognized  by"  the  use  of  the  foregoing 
clause  in  the  amendment,  and  is  applicable  to  the  motion  before 
us.  The  court  below  does  not  have  the  opportunity  to  correct 
errors,  if  they  are  not  designated  with  certainty,  and  a  notice  of 
them,  in,  general  terms  does  not  inform  the  a4ver8e  party  of  the 
/actual  grounds  of  the  motion.    The  first  and  second  grounds,  of 
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the  motion  under  consideration  are  not  specified  ^  particnLuij " 
and  mofit  be  disregarded. 

The  third  ground  of  the  motion  refers  to  errors  in  law.  The 
transcript  shows  that  no  bill  of  exceptions  was  reduced  to  fonn 
and  signed  daring  the  term  in  which  the  action  was  tried,  or  noted 
bj  the  clerk  of  the  court.  There  was  no  consent  of  counsel,  or 
order  of  the  judge,  that  any  such  bill  be  prepared  in  vacation 
and  signed  nunc  pro  tune.  The  appellants  have  not  complied 
with  the  statute,  and  there  is  no  bill  of  exceptions  for  our  examina- 
tion.   Sts.  8th  Sess.  58,  §§  16, 16. 

The  pleadings  support  the  judgment  that  has  been  entered,  and 
the  motion  for  a  new  trial  has  been  properly  oYerruled. 

JudgmmU  4i^firfMd. 


Tkrbhobt,  appellant,  v.  Ye  Wjut,  xeapcmdeiii. 

OOMMOH-LAW  omFtssvEB-^in  fores.  Section  185  of  tho  Grimiiial  Laws  of 
MonUna  proTides  that  all  offeiuos  recognised  bj  the  eonunon  Uw  ■• 
crimes,  and  not  herein  enumerated,  shall  be  punishable,  etc,  and  daadfice 
such  crimes  as  felony  or  misdemeanor.  Section  6  of  our  Criminal  Prac- 
tice Act  confers  jurisdiction  of  such  ofl^ses  upon  district  courts,  and  see- 
tion  5  of  same  act  provides  that  prosecution  in  such  cases  shall  be  b j  in-^ 
dictment.    This  statute  is  in  force  and  should  be  giren  its  full  effect. 

NuiSANCB  —  interpreUUion — offenssi.  The  term  offenun,  as  used  in  this  statute, 
applies  to  certain  acts  and  intentions,  or  acts  and  criminal  negligence,  and 
all  such  acts  or  omissions,  as  would  constitute  nuisance  at  common  law, 
and  are  not  enumerated  in  our  statute,  In  section  li?  of  Criminal  Law,  are 
still  indictable  under  section  180  of  the  same  law.  It  is  the  act  that  eon- 
stitutes  the  offense  and  that  is  punishable,  and  it  matters  nothing  what 
name  is  attached  to  it. 

Rbfral — impUeation,  As  to  acts  specified  in  said  section  147,  there  can  be 
no  oommoa-law  nuisance,  the'  statute  haTing  taken  its  place;  bat  all  other 
acta  that  constituted  nuisance  at  common  law,  do  so  still  under  mt&xm 
186.  The  common  law  is  only  so  far  repealed  by  implication,  as  the  stst- 
ute  directly  excludes  it. 

Appeal  from  Third  Diitriety  LmjoiB  and  Olairke  Oountjf. 
J.  K.  TooLB,  District  Attorney,  Third  District,  for  appellant 
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OstnusyMO  &  ChadwksKi  for  raspondeoL  i 

Ejtowlss,  J.  The  defendants  'wwe  indicted  for.  a  common*^ 
law  ntdsance.  They  demurred  to  the  indictment  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action^ 
The  court  below  sustained  the  demurrer,  and  the  Taritory  ex* 
cepted  to  this  ruling  and  appeakto  this  court,  alleging  such  ruin- 
ing for  error.  It  is  dauned  by  the  respondents  that  there  is  no 
such  thing  as  a  common«law  nuisance  in  this  Territory ;  that  in 
th^  147th  section  of  our  criminal  bwB  certain  acts  are  declared  to- 
be  a  nuisance,  and  that  no  other  acts  are  a  nuisance  even  though 
classed  as  such  at  common  law.  As  to  the  acts  specified  in  said 
section  147,  there  can  be  no  coiiimoii*law  nuisance^  Aa  to  these 
acts,  the  statute  takes  the  place  of  the  common  law  and  supplanta 
it.  But  only  so  far  as  a  statute  takes  the  place  of  the  common 
law,  is  the  latter  repealed  by  implication.  A  part  of  the  186th 
section  of  our  criminal  laws  is  as  follows :  ^'  All  (Senses  recog- 
nized by  the  common  law  as  crimes,  and  not  here  enumerated,^ 
shall  be  punished,"  etc  The  section  provides  what  punish- 
ment  shall  be  suffered  for  a  felony  and  misdemeanor 

The  statute  was  intended  to  meet  such  cases  as  the  one  now 
before  us.  It  was  supposed  that  there  mi^t  be  offenses  consti- 
tuting crimes  at  common  law,  and  the  prevention  of  which  was 
neoessairy  for  the  protection  of  the  lives,  property,  health  and 
happiness  of  the  residents  of  this  Territory,  which  might  have 
e80(q>ed  the  attention  of  the  legislative  assembly.  The  term 
^  offenses,"  as  nsed  in  this  sbitute,  does  not  refer  specially  to  the- 
name  of  crimes*  It  more  properly  refers  to  the  acts  and  inten- 
tions, or  acts  and  criminal  negl%ence  that  make  up  a  crime.  The 
object  of  criminal  laws  is  to  protect  society  from  certain  criminal 
acts  or  conduct.  The  phrase  ^*  offenses  not  here  enumerated," 
refers  to  the  acts  aiid  conduct  which  criminal  laws  declare  to  be 
crimes,  and  not  te  the  term  itsdf  '^  crimes." 

^^  When  we  understand  that  a  particular  thing  ia  indictable,  it  la 
not  always  quite  certain  whether  it  is  to  be  called  a  nuisance  or  not. 
Neither  is  it  ever  of  any  legal  consequence  to  know  the  name  of 
a  common-law  misdemeanor.  The  name  does  not  appear  in  the 
indictment,  and  it  need  not  in  the  prooft ;  imd  when  we  have 
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iiscertained  that  the  offense  ii(  not  a  felomy,  no  fitfth^  mquiiy  aa 
to  its  name  is  of  practical  importance."  Bishop  on  Statatoiy 
Orimes,  559.  ^'  OfteniBe  "  is  '^  the  doing  that  i^hich  a  peimd  law 
forbids  to-  be  doney  or  omitting  to  do  what  it  conmiands."  Boot. 
L.  Diet. 

There  aremaay  iMrts  made  criieB  by  oiu:  crimmal  law,  to  which 
rename  is  gLv^a. .  Some  oi  theea  were  Crimea  at  common  law. 
Because  they  have  no  name  given  them^  oan.  it  be  said  that 
.they  are  offenses  not  enumenUied  in  .oiir  statutes }  Considering 
the  term  "  qffen%6  "  aa  referring  to  the  acts  and  intentions,  or  ^ts 
and  criminal  negligence  that  make  a  crime^  then  there  can  be  no 
4oubt  aa  to  the  effect  of  said  section  185.  Let  it  read  thus :  "All 
fiets  which,  coupled  with  crimuia]:  intent^"  or,  ^^all  acts  whichy 
coupled  with  criminal  negligence,  were  recognized  by  the  com.* 
mon  law  a^  crimes  ioid  not  herein  enumerated)"  etc.,  and  there 
would  be  no  miataldng  its  meaning. 

And  this  1$^  as  I  hold^  the  effect  of  the  bevms  used*  This  secv 
tion  makes  all  common-law  mmesy  not  set  forth  speeificallj  in 
•our  criminal  laws,  offenses  against  the  Territory^  and  provides  for 
their  punishment*  This  stalnite,  I  think,  wiU  be  found  to  be  a 
salutary  one.  It  completes  our  Criminal  Code.  The  above  in- 
terpretation of  section  185  is  consistent  with  a  reasonable  inten- 
^tion  on  the  part<ar£  the  legislative  assembly,  and  cocreets  a  mischief 
that  mighit  be  the  sourpe  of  considerable  trouUe  ii  not  thus  antio- 
ipated. 

If  these  views  are  correct,  thj^re  can  be  a  prosecution  for  any 
-oommon-law  nuisanee  not  enumerated  in  section  147  of  our  crim- 
inal laws^  aa  well  as  for  the  nuiaanoes  tberem  spedfied  in  thia 
Territory.  Section  6  «f  our  Criminal  Praotioe  Act  oonf^ns  juris 
diction  upon  the  district  coiirt  of  all  commoa-Iaw  offenses;  and 
section  5  of  said  Practice  Act  provides  that  all  proaeoutiona  in 
the  district  court  shall  be  by  indictment.  The  offense  aet  forth 
in  this  indictment,  it  is  c»ncededy  was  a  conuiM^i|4aw  nujeanee. 
The  prosecution  of  >  the  same  in  .the  district  court  was  proper, 
the  court,  committed  an  error  \&  aust^iniiig  the  demurrer. 

Juigmmkit  rmomrmi. 

'  '•  ' 

JBmjuS)  J*^  eoai^orred. 
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Wade,  C,  J.,  dissenting.  I  respectfully  dissent  from  the  doc- 
trine that  there  oaa  be  anj  oommon^liiw  oficnses  in'ihis  Territory 
in  that  class  of  cases  where  the  legislature  in  the  statute  has  par- 
ticularly defined  what  shall  constitute  crime.  A  statute  is  im- 
pliedly repealed  by  a  subsequent  one  revising  the  whole  subject- 
matter  of  the  first,  and  if  a  statute  revises  the  oommoa  law,  the 
implication  is  equally  strong.  Our  statute  has  defined  what  shall 
<3on8titnte  the  crime  of  burglary,  arson,  robbery,  etc.,  and  is  it 
possible  that  behind  the  statute  there  is  another  system  of  crimes- 
in  full  force  and  effect,  making  other  and  different  acts  a  like 
offense  ?  I  think  not.  And  so  in  the  case  of  a  nuisance,  otir  statute 
on  the  subject  is  a  general  one.  It  attempts  to  cover  the  whole 
ground,  as  does  the  statute  in  relation  to  murder,  larceny,  etc. 
And  the  fact  that  a  statute  has  been  enacted,  ought  to  exclude 
the  possibility  of  the  common  law  being  in  force  on  the  same 
subject.  Our  statute  has  defined  what  shall  constitute  larceny 
and  the  punishment  thereof.  The  common  law  does  the  same, 
and  provides  that  for  larcenies  above  the  value  of  twelve  pence, 
the  offender  shall  be  denied  the  beof^ftt  of  clergy,,  provided  the 
crime  was  committed  in  a  church ;  but  if  for  a  less  amount,  the 
offender  shall  have  clergy.  Our  statute  does  not  cover  this 
.exact  ground,  and  for  that  reason,  according  to  the  argument, 
this  portion  of  the  common  law  is  in  force  here,  and  offenders 
against  it  can  be  punished.  An  hundred  instances  of  the  same 
kind  might  be  given,  and  the  whole  reason  of  the  matter  conclu- 
sively demonstrated,  to  my  mind,  that  in  those  cases  where  the 
statute  has  attempted  to  define  crimes,  the  common  law  upon  the 
same  subject  is  not  in  force.  If  the  statute  had  made  no  pro- 
vision for  nuisances,  the  common  law  in  relation  thereto  would 
be  in  force ;  but  the  legislature  having'  spoken  on  the  subject, 
the  common  law  ought  to  be  silent.  It  was  a  work  of  f oUy  to 
«nact  a  Oriminal  Code,  if  the  common-la^  system  of  crimes  re- 
mains in  force,  and  that  it  should  so  remain,  seems  dear  to  my 
mind)  was  not  the  intention  of  the  legislature. 
VoL.IL  — 81. 


489  BoDBB  V.  Fon.  [Jan.  T. 


KouaH)  appellant^  v,  Fobt,  respondent. 

Saui  bt  BOBCUTioi^  —flroud  of  creditor.  The  Bale  of  leal  pzopertj  ander  ai» 
execation,  which  has  been  issued  in  excess  of  the  judgment  through  the 
Irand  of  the  creditor,  and  which  the  debtor  has  not  sought  to  correct  bj^ 
an  amendment,  does  not  affect  the  rights  of  bona  fide  purchasers. 

Bakb — mittake  of  eredUoT.  The  judgment  creditor  acquires  the  title  to  the- 
property  of  the  debtor  under  a  sale,  by  virtue  of  an  execution,  that  baa 
been  issued  through  his  mistake  in  excess  of  the  judgment. 

kiAMB — purchase  bjf  frauduUnt  tnutee,  A  trustee,  who  receives  the  rents  of 
the  property  which  has  been  delivered  to  him  by  his  debtor,  and  does  not 
apply  the  same  upon  the  judgments  aoootding  to  his  agreement,  and. 
causes  the  property  to  be  sold  under  an  execution  in  excess  of  the  judg- 
ment, after  allowing  the  proper  credits,  and  becomes  the  purchaser,  is 
faithless  in  the  performance  of  his  trust,  and  the  sale  will  be  set  aside 
upon  the  motion  of  the  debtor. 

Appeal  from  Third  Disiricty  Lewis  cmd  CUvrke  Cotmiy, 

The  ordera  referred  to  in  the  opinion  were  made  by  Wabe,  J^ 
The  cause  was  referred  to  W.  E.  OoUeny  Esq.,  who  reported  find- 
ings of  faots,  which  were  approved  by  the  court. 

W..  F,  Sanders  and  Chumasbbo  &  Chadwick,  for  appellants^ 

Appellants  admit  that  the  evidence  cannot  be  reviewed,  bat 
claim  that  the  sale  should  be  set  aside  for  fraud  shown  by  thc- 
facts  found  by  the  referee.  It  is  a  well-settled  principle  that  8ale& 
of  real  property  must  be  conducted  with  scrupulous  care.  Sales* 
will  be  set  aside  if  the  process  of  courts  is  used  to  oppress.  King- 
V.  PlaU,  37  K  Y.  165  ;  Lefevre  v.  La/r<may^  22  Barb.  1.73. 

Fort  violated  his  agreement  to  apply  the  rents  to  the  judgments, 
and  sold  the  property  for  a  laiger  sum  than  was  due,  and  becam^^ 
the  purchajser  of  the  greater  part  of  the  mortgaged  property.  The 
sale  should  therefore  be  set  aside.  1  Yan  Santv.  £q.  Pr.  560  \ 
Brimkerhof  v.  Brown^  4  Johns.  Oh.  676 ;  Tripp  v.  Oook^  2€ 
Wend*  143 ;  Breeae  v;  Bueby,  13  How.  Pr.  489  and  cases  cited. 

When  several  tracts  of  land  are  embraced  in  the  decree  for  the 
foreclosure  of  a  mortgage,  the  sale  should  be  made  only  of  so  much 
of  the  land  as  will  satisfy  the  debt.    If  more  is  sold,  the  sale  will 
be  set  aside.     Waldo  v.  W%Uia/fn$^  3  Scam.  470 ;  Longwith  ^ 
Butter,  8  Gilm.  (111.)  82. 
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If  mortgagee  is  in  possession,  or  peceivet  the  ^on^^,  he  murt 
'}.Ted\t  the  proceeds  according  to  the  agreemei  t,  or  the  sate  will  brt 
set  aside.     McConnel  v.  Holobush^  11  III.  61 

If  the  sale  is  made  for  more  than  is  due  on  tlie  execntion,  the 
sarare  will  be  nugatory.  Peck  t.  Tifany^  2  N.  Y.  451.  The 
amount  demanded  by  the  usurer  above  what  was  due  may  have 
prevented  the  appellants  from  paying  ofE  the  judgment,  and  from 
redeeming.  Hunt  v.  Z/yt^ks,  38  Cal.  380.  The  maxim  de  miiv- 
imu  lion  (Herat  lex  does  not  apply.     Broom's  Max.  100. 

Toole  &  Toolk,  for  respondents. 

The  purchasers  at  the  sale  had  no  notice  of  the  agreement  be* 
tween  Fort  and  Koush,  and  could  not  be  affected  by  the  latent 
equity  complained  of  by  appellants.  Civ.  Pr.  Act,  §§  271,  272, 
279. 

Appellants  should  have  enjoined  the  sale.  They  might  tender 
the  purchase-money  to  the  purchaser,  if  the  equities  would  war- 
rant it,  and  have  some  standing  in  a  court  of  equity.  Frost  v, 
CooHy  30  K  Y.  428;  Am.  Ins.  Co.  v.  Fisk,  1  Paige,  90;  Jack- 
son V.  Willard,  4  Johns.  41 ;  Livingston  v.  Byme^  11  id.  555  ; 
BUlington  v.  Forbes^  10  Paige,  487. 

If  the  case  had  been  reversed  the  sale  would  not  be  set  aside^ 
although  the  judgment  had  been  reduced  one-haH.      Wood  v. 
Jackson,   8    Wend.  9;    Blakely    v.    Colder,    15   K    Y.  617 
Buokinaster  v.  Carlin,  3  Scam.  104 ;  Holden  v.  Sackett.  12  Abb* 
Pr.  473 ;  Alvard  v.  Beach^  5  id,  451. 

The  court  will  not  set  aside  a  sale  upon  an  original  bill.  It 
should  have  been  by  a  summary  applicatioik  in  the  original  suit. 
Requa  v.  Rea,  2  Paige,  839 ;  Nicholl  v.  NichoU,  8  id.  349  ; 
Brown  v.  Frost,  10  id.  243;  CoUier  v.  Whipple,  13  Wend.  224; 
Mc  Cotter  v.  Jay,  80  N.  Y.  80  ;  Gould  v.  Mortimer,  26  How* 
Pr.  167. 

The  sale  will  not  be  set  aside  as  to  third  parties.  The  amoimts 
paid  by  them  are  not  set  out  in  the  pleadings,  and  their  rights 
?annot  be  protected  if  the  sale  is  set  aside. 

The  sale  cannot  be  set  aside  as  to  Fort,  bec^^^^  ^^  ^^^  ^^^  ^P* 
pear  that  the  property  would  realize  more  r\ix  a  ftftcotid  sale.  156 
injufitioe  has  been  done.    The  master  fin^^  .y^  t\ve  property  was 
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8old  for  $107.76  more  than  wto  dua.  The  court  oonlc}  only  set 
aside  the  sale  of  the  last  parcel^  under  any  circumstances.  It  is 
not  shown  that  appellants  have  been  injured  by  the  sale.  The 
appellants  have  their  equity  of  redemption.  The  property  was 
fairly  sold  and  brought  good  prices,  and  there  is  due  appellants 
$107.76  from  the  proceeds  of  the  sale  of  the  last  parceL 

BuLKE,  J.  The  respondent  Fort  commenced  an  action  against 
the  appellants  February  23,  1871,  to  foreclose  a  mortgage  upon 
real  property,  and  obtained  a  judgment  March  16,  1871.  On 
November  10,  1871,  the  premises  were  sold  by  the  sheriff  under 
an  execution  to  the  respondents  Fort,  Reese  and  Stoner,  who 
purchased  separate  parcels^  and  received  certificates  of  sale 
therefor.  The  appellants  commenced  this  action  April  23,  1872. 
The  complaint  alleged  that  the  sale  to  the  respondents  was  irregu- 
lar and  void,  and  prayed  that  the  same  be  set  aside,  and  that  the 
possession  of  the  property  be  restored  to  the  appellants.  The 
cause  was  referred  to  a  master  in  chancery,  who  submitted  his 
findings  March  5, 1878*  The  court  then  ordered  that  the  sale  be 
confirmed,  and  that  the  respondents  have  the  income  of  the  prop- 
erty from  the  day  of  the  sale.  This  appeal  was  taken  fix>m  this 
order. 

The  respondent,  Fort,  and  the  appellants  made  .a  written  agree* 
ment  July  8,  1871  by  which  the  property  was  not  to  be  sold  until 
after  October  1,  1871.  Fort  was  to  have  the  possession  and  rents 
of  the  premises,  and  receive  interest  at  the  rate  of  two  and  one- 
half  per  cent  per  month  from  July  1, 1871,  upon  the  judgment 
recovered  by  him  and  one  judgment  which  he  bought.  The  in- 
come of  the  property  was  to  be  applied  at  the  end  of  every  month 
upon  the  judgments  and  any  other  indebtedness  held  against  the 
premises  by  Fort.  Under  this  agreement  Fort  collected  $815, 
and  paid  $159.79  for  the  redemption  of  the  property  from  a  tax 
sale,  at  which  he  was  the  purchaser,  and  $84.05,  the  amount  of 
the  tax  for  1871.  No  part  of  this  sum  was  applied  upon  the 
judgments.  There  were  due  to  Fort  on  the  day  of  the  sale  upon  the 
judgment,  $8,055.79,  after  allowing  all  the  credits  to  which  the  ap- 
pellants were  entitled)  including  the  interest  agreed  upon  and  the 
amounts  paid  on  account  of  the  taxes.    Fort  caused  the  pramises 
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to  be  adTertiaed  and  sold  to  satLify  the  amoimt  of  the  judgments^ 
$8,843.68.  The  sale  appears  to  ha^e  been  legal  in  other  respecte,. 
and  we  must  detennine  the  e£Fect  of  the  irregnlaritied  which  have 
been  epecified  npon  the  rights  of  the  parties. 

An  execution  which  is  issaed  in  excess  of  the  judgment  can  be 
amended  npon  motion  and  is  not  void,  but  voidable.  A  mistake 
of  this  character  eonnnitted  by  any  officer  or  party  interested  in 
the  writ  does  not  entitle  the  appellants  to  the  relief  prayed  for  in. 
their  eomplaint.  The  executions  are  regular  npon  their  face,  and 
were  issaed  npon  two  valid  judgments  rendered  against  the  appel- 
lants. The  respondents,  Beese  and  Stoner,  had  no  knowledge  of 
the  agreement  between  Fort  and  the  appellants,  and  purdiased  their 
portions  of  the  premises  in  good  faith  and  for  a  valuable  consid- 
eration. If  the  record  shows  that  the  court  had  jurisdiction  to 
render  th^  judgments  against  the  appellants,  and  the  executions 
were  vidid,  the  rights  of  Beese  iand  Stoner  cannot  be  impaired  by 
any  secret  vice  in  the  proceedings  of  Fort  nnder  the  agreement. 
In  Heeve  v.  Kennedy^  48  Cal.  650,  Mr.  Justice  CBocKfirr  says  r 
**  The  repose  of  titles,  and  indeed  every  consideration  of  public 
policy,  demands  that  a  purchaser  at  a  judicial  sale,  without  notice,. 
nnder  proceedings  r^ular  on  their  face,  and  by  a  court  of  com* 
potent  junsdiction,  should  be  protected  as  against  mere  errors  of 
the  court,  and  against  secret  vices  in  the  proceedings  founded  on 
fraud,  accident  or  mistake,  and  which  can  only  be  made  to  appear 
by  the  proof  of  extrinsic  facts  not  appearing  on  the  face  of  the 
record."  In  Htmt  v.  L&itcks^  88  Cal.  872,  Mr.  Justice  Sakdbksoic 
reviews  the  attithorities,  and  says:  ^^We  understand  the  settled 
rule  to  he  that  if  the  exeontidn  be  merely  erroneous,  that  is  to* 
say,  voidable,  a  sale  under  it  to  a  honafide  pui^chaserwill  be  valid,, 
although  the  execution  be  afterward  set  aside."  ♦  *  *  «  An 
execution  whidh  is  amendable  is  not  void,  and  an  execution  which, 
merely  caUs  f6r  too  much  money  is  amendable.*^  Blood  v.  Lights 
88  Oal.  649,  and  cases  there  cited.  The  appellants  did  not  make 
any  motion  to  amend  the  executions,  and  we  are  satisfied  that  the 
interests  of  the  respondents,  Beese  and  Stoner,  as  purchasers  of 
tihe  property  in  controversy,  cannot  be  affected  by  this  action. 
m  r.  Parwrhg^  4d  pal.  99,  and  cases  there  cited. 

If  the  executions  were  issued  in  excess  of  the  judgments 
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through  a  mistake  apoA  the  part  of  the  respondent,  Fort,  the  ap- 
pellants cannot  obtain  the  reUef  aought  against  him.  But  the 
legal  relations  of  these  parties  were  changed  by  the  agreement 
which  was  entered  into.'  Thii»  respondent  then  oocnpied  the  po- 
sition of  a  trustee  for  the  t^pellants,  and  was  required  to  apply 
upon  the  judgments  certain  funds  which  came  into  his  hands. 
He  reaped  all  the  advantages  of  the  baigain  upon  his  side,  and  re- 
ceived an  exorbitant  rate  of  interest,  when  the  statute  allowed 
him  ten  per  cent  per  annum,  and  acquired  the  possession  of  the 
property  before  the  same  could  be  obtained  by  the  aid  of  legal 
process.  After  Fort  neglected  to  perform  his  trust,  by  applying 
upon  the  judgments  the  money  which  he  had  received  for  this 
purpose,  he  caused  the  executions  to  be  issned  for  the  sale  of  the 
property,  and  became  a  purchaser.  WiU  a  ooort  of  equity  tolerate 
this  conduct? 

The  law  guards  sedulously  the  rights  of  the  debtor  in  the  steps 
that  are  taken  for  the  sale  of  his  property,  and  will  not  sanction 
tlie  slightest  undue  advantage  over  him.  In  JKing  v.  Plattj  S7 
N.  Y.  160,  the  court  says:  "  A  court  of  equity  justly  semtinizes 
the  conduct  of  a  party  placed  by  the  law  in  a  position  where  he 
possesses  the  power  to  sacrifice  the  interests  of  another  in  a  man- 
ner which  may  defy  detection,  and  stands  ready  to  afford  relief  on 
very  slight  evidences  of  unfair  dealing,  whether  it  is  made  neces- 
sary by  moral  turpitude,  or  only  by  a  mistaken  estinaate  of  other^ 
rights."  A  sale  will  be  set  aside  when  there  has  been  fraudulent 
conduct  in  the  purchaser.  Zefevre  v.  Larawc^^  22  Barb.  167, 
and  cases  there  cited ;  Breese  v«  Bv^hy^  13  How.  Pr.  485.  The 
holder  of  a  mortgage  does  not  stand  upon  tib^  same  footing  of 
public  policy  with  other  buyers.  Tripp  v.  Vook^  26  Wend.  158. 
^^  If  one  acting  as  trustee  for  others  becomes  himself  interested 
in  the  purchase,  the  oestuis  que  trust  are  entitled,  of  course,  to 
have  the  sale  set  aside."  SUphm  v.  BeaUy  22  Wall.  340,  and 
cases  there  cited.  The  respondent.  Fort,  misapplied  the  fundi 
intrusted  tx)  him,  endangered  the  interests  of  the  appellants,  and 
showed  a  want  of  reasonable  fidelity  to  his  trust.  1  Story's  £q. 
Jur.,  §  23d ;  2  id.,  §  1289.  He  was  faithless  in  the  performance  of 
his  fiduciary  duty,  and  the  foregoing  authorities  declare  the  ocasb- 


1876.]  Unitbd  Statss  v.  Sicrrn.  48t 

qaeneesof  his  iniscx>]idaot  We  eaimot  allow  a  party  to  take  ad* 
vantage  of  biaown  wrong,  .and  mmt  aet  aside  the  sale  of  the  prop* 
erty  to  Fort 

GiXfues  r&numded  for  fwihor  prooaecUmgs^ 


TTkttsd  Statbb,  respondent,  v.  SwrH,  appellant. 

Criminal  fracticb  —  appwl  —  UniUd  Statea  caaes.  Nd  appeal  lies  in  csrimi* 
nal  cases  from  an  order  overruling  a  motion  for  a  new  trial,  but  only 
from  a  jadgment.  A  motion  for  a  nev^  trial  must  be  made  before  judg- 
ment, and  If  denied  the  temedj  win  be  by  appeal  from  the  judgpoient. 
Qu&re,  whether  the  Olmioftl  Pc»etie».  A«t  of  tha  Territory  applies  to  oaaei 
arisinir  under  the  United  Stataa  laws.  Appeals  are  aot  allowed  In  erii^l- 
nal  cases  in  the  United  States  courts. 

Appeal  froin  Third  District^  ChoUau.  County, 

Ths  defendant  was  tried  and  Qonricted .  in  the  third  diatriot 
tinder  the  United  States  laws,  of  the  offeoae  of  selling  whisky 
to  Indians^  but  broke  jail  before  o^tenoeu 

Shqbes  &  LowRY,  for  appellant. 

M.  C.  Pa0B,  United  St-ates  Attorney^  for  respondent* 

Knowles,  J.  The  notice  of  appeal  in  thi^  case  is  in  the  follow- 
ing language :  ^'  Yon  are  hereby  notified  that  the  de^endfuat  in 
the  above-entatled  cause  appeals  to  tb^AupremeQourt  of  Mo;atana 
Torritory*  fi'om  the.  judgment  and  order  of  said  district  court, 
made  on  the  I8th  day  of  May,  A.  D.  1875,  overruling  defendant's 
motion  for  new  trial,  and  from  the  whole  thereof."  In  referring 
to  the  judgment  and  order,  as  it  is  termed,  above  specified,  I  find 
it  simply  an  order  overrnling  a  motion  for  a  new  trial.  The  term 
"judgment"  does  not  properly  apply  to  it. 

In  referring  to  the  Oriminal  Practice  Act,  upon  the  subject  of 
appeals,  I  find  section  898  to  be  as  follows :    *^  An  appeal  to  the 
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saprame  oonrt  may  be  taken  by  the  defendant^  as  a  matter  of 
rights  fiom  any  judgment  againit  him,  imd  npon  appeal,  any  de- 
cision cf  the  court  or  intermediate  order,  made  in  the  progreaB  of 
the  case,  may  be  reviewed."  It  will  be  seen,  in  this  statute,  that 
the  defendant  under  onr  practice,  in  criminal  cases,  can  only  appeal 
from  a  judgment.  There  is  only  one  judgment  in  a  criminal  case. 
Under  the  provisions  of  our  Criminal  Practice  Act,  a  motion  for 
a  new  trial  cannot,  as  in  civil  cases,  be  made  after  final  judgment. 
It  must  be  made  before.  See  Codified  Statutes,  p.  243,  §  354 : 
"  The  application  for  a  new  trial  must  be  made  before  judgment" 
The  order  overruling  a  motion  for  a  new  trial  can  be  reviewed  on 
an  appeal  from  the  judgment,  and  in  no  other  way.  There  is 
nothing  to  show  in  the  record  that  any  judgment  was  ever  entered 
in  this  case.  The  appeal  being  from  an  order  overruling  a  mo- 
tion for  a  new  trial  should  be  dismissed.  It  is  not  an  order  from 
which  an  appeal  lies  in  criminal  cases. 

I  have  considered  this  case  as  though  the  Territorial  criminal 
practice  prevails,  in  appealing  criminal  cases  arising  under  the 
United  States  laws,'  from  the  district  to  the  supreme  court  The 
appeal  in  this  case  was  evidently  attempted  to  be  taken,  in  accord- 
anoe  with  our  Territorial  criminal  practice.  But  this  practice,  I 
have  shown,  does  not  allow  this  appeal.  Nor  would  the  prac- 
tice that  prevails  in  regard  to  appeals  in  the  Federal  courts  war- 
rant  this  appeal.  In  these  courts  there  are  no  appeals  in  criminal 
cases.  There  appeals  pertain  to  equity  cases  only,  and  appeals 
are  from  final  deorees.  Law  cases  are  reversed  in  those  courts  by 
writ  of  error  only,  and  a  writ  of  error  lies  only  from  final  judg- 
ments in  civil  cas^  and  no  writ  of  error  lies  from  a  judgment 
in  criminal  cases.' 

^e  appeal  must  be  dmmissed  and  it  is  so  ordered. 

Appeal  dUmi99ML 


) 
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Hall,  respondent^  v.  Ashbt,  appellant. 

Tbubteb  of  town  sirz --ati£^ority-—atoppel---deSiecUi&n  of  aUey,  The 
town  site  of  Helena  wHg  surv^fed,  and  the  plat  waa  accepted  and  filed  by 
the  proper  officers  Janaary  7, 1869-  H.  claimed  that  certain  land  is  a 
public  alley,  which  is  so  described  in  the  deed  to  him  by  the  trustee  of 
the  town  site,  but  is  not  so  designated  upon  the  plat.  \  A.  applied  for  and 
received  a  deed  to  the  laud  from  the  trustee.  The  truiitee  -and  other  offi- 
cers derived  their  authority  from  the  laws  of 'ths  United  States  and  Ter- 
rijK^ry  relating  to  the  reservation  and  sale  of  town  .sites.  IId4,  that  the 
trustee  has  no  judicial  power,  and  cannot  dedicate  any  part  of  the  town 
site  as  an  alley.  JSM,  also,  that  the  trustee  is. not  estopped  from  execut- 
ing a  deed  to  the  claimant  of  a  lot,  which  ha)!  b^en  described  improperly 
as  an  alley  by  his  predecessor  in  the  olfice.  Heldt  also,  that  parties  wlwj 
receive  deeds  from  the  trustee  are  required  to  ascertain  his  at^thority,  an4 
acquire  no  right  to  the  use  of  a  part  of  the  town  site  which  has  been 
described  illegally  as  an  alley. 

New  trial — effe^  of  public  interests.  This  is  an  action  between  private  per- 
sons, which  affects  the  right  of  the  public  to  use  certain  land  as  an  alley, 
and  the  court  filed  findings  of  the  facts.  HM*  ^at  this  court  will  not 
order  any  judgment  to  be  entered  upon  the  findings,  and,  therefore,  grants 
a  new  triaL 

Appeal  from  Third  District^  ZSwis  dnd  Clarke  County. 
Thb  judgment  was  rendered  by  Wadb,  J. 

•  «  * 

W.  F.  Sakdebs,  for  appellant. 

Can  a  probate  judge  create  an  alley,  except  in  the  manner  pro- 
vided by  the  statute  ?  Cod.  Sts.  548,  §  4 ;  Farad  v.  Barnes^  25 
Ark.  261 ;  Gulich  v.  Grover^  33  K.  J.  L.  (4  Vr.)  463 ;  Green  v. 
jBeeson^  31  Ind.  7. 

Duties  to  be  performed  for  a  municipality  by  law  must  be 
strictly  followed.  If  exceeded,  they  are  not  bindidg  on  the  princi- 
pal, and  are  void.     Dill,  on  Corp.,  §§  372,  749. 

The  equities,  which  obtain  as  to  private  agents,  do  not  exist  as 
to  the  officers  of  municipal  coi*porations.  Greenl.  on  tJltra  Vires, 
6,  379,  385,  396,  58,  59 ;  Dill,  on  Corp.,  §§  149,  381,  749,  766 ; 
Mayor  v.  Hay^  19  Wall.  468 ;  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  1. 

A  deed  from  a  probate  judge  falsely  describing  land  as  bounded 
on  an  alley,  is  not  an  estoppel  as  against  ft  statute  subjeet!ng'iEfuo& 
Vol.  IL  — 62. 
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allej  to  private  entry  and  ownership.     This  is  not  a  case  where 
liabilities  of  contract  can  arise.    Bev.  Sts.,  U.  8.,  §§  2ad7,  2387. 

The  deeds,  bounding  land  in  Helena  by  an  alley,  do  not  cany  . 
the  title  to  the  grantee  to  the  center  of  the  highway.  The  other 
rule  is  based  on  the  presumption  that  the  road  came  originally 
from  the  private  owners  on  each  side  equally,  and  the  public 
right  was  only  an  easement  on  the  private  right.  Bacon's  Abr.^ 
"  Highw^s ; "  Dunham  v.  Williams,  37  N.  Y.  251. 

The  powers  vested  in  the  probate  judge  are  new  rights,  and  the 
method  of  their  vindication  must  be  that  prescribed  by  the.  stat- 
ute. The  district  court  does  not  have  jurisdiction  of  this  case* 
Dill,  on  Corp.  784 ;  Ood.  Sts.  549,  §  12 ;  Chicago  v.  Evans,  24 
HI.  53 ;  Wetmare  v.  Story,  22  Barb.  429 ;  Zee  v.  Sandy  Billy 
40  N.  T.  443. 

Ghukassro  &  Chadwick  and  Toole  &  Toole,  for  respondents. 

The  power  of  the  probate  judge  to  lay  out  an  alley  does  not 
affect  this  case.  Appellant  admits  his  authority  to  convey  the 
ground  in  dispute  and  took  a  second  deed  for  it. 

If  there  is  no  legal  alley,  appellant  cannot  claim  it.  The  fee 
is  in  the  respondents  by  the  calls  in  their  deeds.  If  respondents 
designated  the  ground  as  an  alley  their  deeds  conveyed  the  title, 
and  the  deed  to  appellant  carried  nothing.  1  Bouv.  L.  D.  586 ; 
3  Wash,  on  Keal  Prop.  360 ;  3  Kent,  349 ;  Kittle  v.  Pfeifer, 
22  Oal.  489 ;  Parker  v.  Smithy  17  Mass.  415 ;  Parker  v.  Framr- 
mgham,  8  Mete.  267 ;  O^ Linda  v.  Lothropy  21  Pick.  292 ;  New-. 
hdU  V.  Ireson,  8  Cush.  695 ;  Barrows  v.  Mass,  M.  Society,  12 
Gray,  409. 

Blake,  J«  This  is  an  action  to  compel  the  appellant  to  re- 
move  a  fence  from  an  aUey  or  cut  de  sac  within  the  town  site  of 
Helena,  Lewis  and  Clarke  county,  and  enjoin  him  from  obstruct- 
ing, the  premises.  The  court  tried  the  cause  without  a  jury  and 
filed  findingB  of  facts  upon  some  of  the  issues  and  granted  the 
respondents  the  relief  prated  for. 

Under  the  acts  of  congress  relating  to  the  reservation  and  sale 
of  town  sites  on  the  public  lands,  certain  officers  are  empowered 
%(^  ent€^r:.at-  the  lapd  o^ce  ^  tract  which  has  been  settled  xyftaa 
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and  occnpi^  as  a  town  site,  and  is  not  snbject  to  entry  under  the 
agricultural  pre-emption  laws.  Helena  has  not  been  incorporated 
And  has  no  corporate  authorities  and  this  duty  devolved  upon  the 
probate  judge  of  Lewis  and  Clarke  county.  •  The  town  site  was 
surveyed  and  the  plat  was  submitted  to  and  accepted  by  the 
county  commissioners  January  7,  1869,  and  filed  in  the  office  of 
the  county  recorder.  The  plat  shows  the  blocks,  lots,  streets  and 
alleys  of  the  town  site.  The  ground  in  controversy  is  not  desig- 
nated upon  the  plat  as  a  street  or  alley,  and  is  situated  between 
the  lot  of  the  appellant  on  Bodney  street  and  the  lots  of  the  re- 
spondents  on.  Broadway  street. 

The  respondent  Hall  derives  his  title  from  a  deed  of  the  pro- 
bate judge,  made  October  6,  1869.  The  title  of  the  respondent 
Parchen,  is  based  upon  a  deed  made  by  the  probate  judge,  Octo- 
ber 9, 1869,  to  L.  L.  Hill,  and  the  deed  of  Hill  to  him  June  10, 
1872.  The  appellant  claims  the  title  to  his  lot  through  a  deed 
from  the  probate  judge  to  T.  L.  Gorham,  dated  July  12, 1869,  the 
deed  of  Gorham  to  H.  T.  Fort  made  September  21,  1869,  and  the 
deed  made  to  him  by  Fort,  November  18, 1871.  In  the  convey- 
ances to  the  respondents  and  their  grantors,  their  lots  are 
described  and  bounded  "  southerly  by  alley.*'  In  the  conveyances 
to  the  appellant  and  his  grantors,  his  lot  is  described  and  bounded 
"  northerly  by  an  alley."  On  December  1,  1871,  the  appellant 
filed  his  application  with  the  probate  judge  for  a  deed  to  the  land 
iu  dispute  and  received  a  deed-  for  the  same,  March  13,  1874. 
The  appellant  entered  and  took  possession  of  the  premises  May 
1,  1872,  and  built  the  fence  complained  of.  The  muniments  of 
the  title  of  all  the  parties  were  received  as  evidence  without  ob- 
jection. 

The  first  question  which  must  be  investigated  is  the  power  of 
the  probate  judge  to  make  the  deeds  which  have  been  mentioned. 

The  statutes  of  the  United  States  provide  that  the  execution  of 
the  trust  vested  in  the  probate  judge  in  the  disposal  of  the  lots  and 
the  pn>ceed8  of  the  sale  thereof,  shall  be  conducted  according  to 
the  iregulatioiis  prescribed  by  the  i^slative  assembly  of  the  Ter- 
ritory ;  and  that  anyaet  o£  the  trustee  which  is  not  in  conformity 
to  these  regfOfttions  shall  be  void.  U  U.  S«  Sis.  541,  :54a.  The* 
lawa  of  the  Territory  require  the  survey  and  plat  to  "  conform  as 
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near  as  may  be  to  the  existing  rights,  interest  and  cbuma  of  the 
occupants "  of  the  town-site ;  that  the  town -site  ^'  shall  be  sur- 
veyed into  blocks,  lots,  streets  and  alleys,"  and  that  *^  the  streets 
and  alleys  designated  in  such  plat  shall  remain  dedicated  to  pab- 
lie  use  forever."  Cod.  Sts.  547,  §§  3, 4.  The  probate  judge  must 
make  good  and  sufficient  deeds  of  the  lots  to  the  claimants.  Cod. 
Sts.  549,  §  9. 

Does  the  probate  judge  have  the  authority  to  establish  and  lay 
out  an  alley  or  street  after  the  plat  has  been  accepted  and  filed 
according  to  law  ?  Is  this  officer  estopped  from  executing  to  the 
appellant  a  deed  of  the  land  claimed  as  an  alley,  after  making  the 
deeds  to  the  appellani  and  respondents  and  their  grantors,  in 
which  the  lotB  are  described  and  bounded  on  one  side  by  the  alley 
in  controversy  ? 

The  probate  judge  acts  as  a  trustee  under  the  laws  which  have 
been  cited,  and  has  no  authority  except  that  which  has  been  con- 
ferred upon  him  in  express  terms.  This  court  has  held  that  this 
officer  must  comply  strictly  with  the  requirements  of  the  statute, 
and  that  nothing  respecting  his  action  will  be  presumed.  Ming  v. 
Tritetty  1  Mon.  322 ;  Edwa/rda  v.  Tracy y  ante^  49.  He  performs 
a  ministerial  act  in  awarding  deeds  to  the  claimants  of  lots  and 
exercises  no  judicial  functions.  In  Denvoer  v.  Kent^  1  Colorado, 
336,  the  court  decides  that  the  trustee  of  the  town-site  cannot  sell 
any  portion  of  the  trust  property  until  the  legislature  enacts  the 
regulations  defining  his  conduct,  and  says :  ^^  These  mlee  and 
regulations  were  imperative  upon  him.  They  were  the  charter  of 
his  power  and  could  not  be  disregarded.  What  they  authorized 
he  could  do,  and  beyond  them  he  could  take  no  step."  The  su- 
preme court  of  Nevada  maintains  the  doctrine  announced  in  Edr 
wwrd%  v.  Tracy ^  «Kj?ra,  and  holds  that  the  deed  obtained  from  the 
trustee  of  the  town-site  is  not  conclusive.  Treadnjoay  t.  Wilder,  9 
Kev.  67 ;  S.  C,  8  id.  91.  The  supremecourt  of  California  decides 
nnder  similar  statutes  that  the  trustees  have  no  power  to  change 
the  plan  of  the  town  in  such  a  manner  as  to  convert  into  a  street, 
alley  or  public  sqi&are,  land  which  under  the  prior  plan  was  a  mn- 
nidpal  subdivision,  intended  for  private  use,  and  actuaUy 
for  that  purpose.    Aiemany  v.  P^Muma^  88  OaL  608* 


We  are  mtisfled  \yy  theee  snthoritiee  that  tbe  tnutee  of  the  town- 
eite  of  Helena  held  all  the  public  land  within  its  exterior  Hmita 
whldh  had  not  been  oocnpied,  and  to  which  there  were  no  poBeeas- 
orj  rigbte,  for  tbe  benefit  of  the  inhabitante,  as  a  commnnitrf. 
The  probate  judge  had  no  power  to  dedicate  any  portion  of  this 
toact  as  an  ftJley  for  the  nse  of  any  pereone.  "  A  primary  condi* 
tion  of  erery  ralid  dedication  is  that  it  shall  be  made  by  the  owner 
of  thefee."  AngeUwi  Hi^ways,  §  134 ;  1  Dillon's  Mnn.  Corp., 
§  498 ;  Bangan  v.  Mamn,  59  III.  492.  The  United  States  has 
parted  with  its  title,  and  the  inhabitants  collectively  are  the  legal 
owners  of  the  vacant  nnclaimed  lota  within  the  town-site  of  Hel- 
ena. The  probate  judge  of  Lewis  and  Clarke  county,  who  made 
the  deeds  relied  upon  by  the  respondents,  did  not  own  the  fee. 
It  IB  evident  that  the  owners  of  the  fee  did  not  lay  oat  tbe  gronnd 
in  controversy  as  an  alley,  or  dedicate  the  same  to  public  nsee, 
and  the  action  of  their  trostee  in  attempting  to  establish  the  alley 
by  the  description  of  the  lots  in  the  deeds  is  not  compatible  with 
the  Ko^  and  nature  of  his  tmst.     Bex  v.  Leake,  5  B.  &  Ad.  469. 

The  respondents  did  not  acquire  any  right  to  the  nse  of  the 
premises  as  an  alley  by  reason  of  the  boundaries  of  the  lots  de- 
scribed in  the  conveyuices.  The  acts  of  the  trustee  of  the  town- 
site  in  this  matter  are  void.  The  persons  who  received  the  deeda 
toot  them  with  a  knowledge  of  the  law  that  the  probate  judge 
cannot  create  an  alley  by  exceeding  his  authority.  Those  who 
deal  with  the  agent  of  a  municipal  corporation  are  bound  to  as- 
certain the  nature  and  extent  of  his  authority  in  all  cases  where 
his  power  is  conferred  by  statute.  Mayor  v.  Bay,  19  "Wall.  408 ; 
1  Dillon's  Mun.  Corp.,  §  372,  and  cases  ^ere  cited.  The  trustee  ot 
the  Helena  town^ite  holds  a  poation  anaLogous  to  that  of  such  an 
agent.     ■ 

The  probate  judge  was  not  estopped  from  making  tbe  deed  of 
the  ground  in  dispute  to  the  appellant  by  tte  recitals  in  the  con- 
veyances to  other  persons  diat  this  tr^fv^  ^^  an  alley.  "WHero 
the  grantor  is  acting  ofiBcially  as  a  pnKy  ftOevA  ot  truateft,  Oao 
estoppel  does  not  apply.  IGreenLEv  u^^  .rfeTtfisno*^*®??**' 
%  235.  In  May<yr- v.  Bay,  supra,  th^  ^ ^'■>  ^afsAs* '^'^'^  "*^ 
of  the  officers  of  a  mnnieip&l  corpov.  ^v^^VS*     vKci^  ***  '^w^^"^ 
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without  \eggl  aathority,  '^  eaand  create  an  estoppel  agaunst  the 
city  itself,  its  tax  payers  or  people." 

The  court  erred  in  rendering  the  judgment  for  the  respondents. 
This  action  is  between  private  parties,  but  the  final  decision  may 
affect  public  rights.  We  do  not  think  that  it  would  be  proper  for 
us  at  this  time  to  direct  what  judgment  diould  be  entered  in  the 
court  below.  Therefore,  it  is  ordered  that  the  judgment  be  re- 
versed with  costs  and  that  the  cause  be  r^nanded  for  a  new  trial 
of  tlie  issues  therein. 

Judgment  reversed. 


I 


Unitjsd  Statbs,  appellant,  v.  MoEuiOY,  respondent. 

Cass  OVBRRULBD.  The  caae  of  T?u  JTnUed  SUUfr.  McBlroif,  ante,tS7,  de- 
eidtaiif  tbat  an  appeal  from  the  dSttrict  oourt,  in  a  caae  arising'  under  the 
laws  of  the  United  States  and  perfected  aooprdfag  to  tke  reqnirementa  of 
the  Civil  Practice  Act,  was  irregular  and  unauthorized,  is  herebj  over- 
ruled. 

CONSTRDCTiON  OF  ORGANIC  AcT  —  ninth  section  — appeals  —  in  aU  CMes  —"same 
«M  in  ot/i&r  eoMmt* —  differ&nt  ju riidicHons,  The  ninth  section  of  the  Organic 
Act  of  the  Territory  allows  appeals  in  all  cases  from  the  final  decision  of 
the  district  court  to  the  supi-eme  court,  under  such  regulations  as  maj  be 
prescribed  by  law.  Appeals  being  allowed  in  cases  wherein  the  district 
court  exiercises  the  jurisdiction  of  the  United  States  district  and  circuit 
courts,  *'  the  same  as  in  other  casns,"  this  must,  of  neceosity,  refer  to  Ter- 
ritorial cafies»  and  hence  the  Civil  Practice  Act  applies  to  every  class  of 
cases  that  may  arise  under  any  jurisdiction  the  court  can  exercise. 

Embezzlement  —fiduciary  capacity  —  conversion  —  direct  averments.  To  con 
stitute  the  crime  of  embezzlement,  the  elements  of  the  fiduciary  relatioc 
and  the  conversion  are  essential,  and  each  mnst  be  covered  by  direei  aver 
ments  and  not  left  to  implication,  or  the  indictment  will  be  demumUe 

"The  original  case  is  reported,  antej  237. 

M.  C.  Paob,  United  States  District  Attorney,  for  appellant. 

8HAltp  A  NaiMtoiI,  for  respondent. 

Wads,  Q.  J.    This  cause  is  before  us  on.  motiou  for  rehearing 
TTlie  action  is  one  arising  under  the  laws  of  the  United  States, 
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and  the  appeal  to  tbis  eomt  was  taken  and  perf eeted  in  pmtc- 
ance  of  the  Territorial  praotioe  under  the  Praeiioe  Act.  In  the 
deoiaion  rendered,  antSj  237,  it  was  held  that  the  Territorial  pno- 
tiee  regulating  appeals  was  inapplieable  to  the  ease,  and  l^t  the 
appeal  should  have  been  taken,  in  pursuant^  of  the  laws  of  the 
United  States  regulating  appeals,  from  the  oircuit  courts  to  the 
supreme  court.  The  decision  does  not  seem  to  have  been  well  con- 
sidered, and  the  reasons  for  it  are  unsatisfactorj.  We  have  there- 
fore had  the  case  again  under  advisement. 

The  Organic  Act  of  the  Territory,  after  declaring  that  the 
supreme  and  distribt  courts  respectively  shall  possess  chancer}'' 
and  common-law  jurisdiction,  provides  that  **  writs  of  error,  bills 
of  exceptions  and  appeals  shall  be  allowed  in  all  cases,  from  the 
final  decinons  of  said  district  courts  to  the  supreme  court,  under 
such  regulations  as  may  be  prescribed  by  kw.     Organic  Act,  §  9. 

Under  the  authority  herein  granted,  the  legislature,  in  adopt- 
ing the  Code  of  Civil  and  Criminal  Procedure,  provided  for  and 
regulated  the  mode  of  taking  appeals  from  the  district  to  the 
supreme  court.  The  same  section  of  the  Organic  Act  then  pro- 
vides: ''And  each  of  the  said  district  courts  shall  have  and  exercise 
the  same  jurisdiction  in  all  oases  arising  under  the  constitution 
and-  laws  of  the  United  States,  as  is  vested  in  the  district  and 
circuit  courts  of  the  United  States;  *  *  »  and  writs  of 
error  and  appeal  in  all  such  cases  shall  be  made  to  the  supreme 
eourt  of  said  Territory,  the  same  as  in  other  cases,^^ 

Difference  of  opinion  has  arisen  as  to  the  application  of  the 
phrase, ''  tlie  same  as  in  other  cases.''  What  other  cases  are  re- 
ferred to }  The  solution  of  this  question  will  determine  whether 
appeals  from  the  district  courts  to  the  supreme  court  of  the  Terri- 
tory, in  causes  arising  under  the  constitution  and  laws  of  the 
United  States,  shall  be  taken,'  in  pursuance  of  the  Territorial 
praclice,  as  established  in  the  Practice '  A6t,  or  whether  such 
appe&is  shall  be  taken,  in  such  cases  only,  and  in  the  manner 
provided  for  appeals,  from  the  circuit  Courts  of  the  United  States 
to  the  supreme  court. 

It  will  be  seen  that  the  section  of  the  Oi^nic-  Act  provides 
first  for  appeals  in  aU  eases  tried  in  the  di&Crict  court  to  th^ 
supreme  court;  and  no  construction  shotlld  be  put  upon  tiro 


496  Ubotbd  Statbb  9.  MgElbot.  [Jan.  T., 

bngiiage  of  the  section  that  defeats  the  right  of  appeal  in  any 
OBse  or  in.  any  class  of  caBe&  The  section  then  provides  for  i^ 
peals  in  cases  arising  under  the  laws  o£  'the  Territory;  then 
enlarges  the  jurisdiction  of  the  Territorial  district  courts  so  as  to^ 
authorize  such  courts  to  bear  and  determine  all  causes  arising 
under  the  constitution  and  laws  of  tihe  United  States ;  and  then 
provides  that  appeals  in  such  cases  shall  be  made  to  the  supreme 
court  of  the  Territory,  '^  the  same  as  in  other  cases.''  The 
only  other  cases  in  which  the  section  attempts  to  direct  in  what 
manner  appeals  shall  be  taken  are  cases  arising  under  the  laws  of 
the  Territory,  and  it  follows,  therefore,  that  the  phrase  '^  other 
cases ''  rete^  to  Territorial  eases. 

Having  provided  for  a^^ieals  generally,  and  then  directing  that 
appeals  in  certain  specified  cases  shall  be  taken  the  same  as  in 
other  oases,  the  particular  appeals  authorized  must  fall  within  the 
provisions  of  the  general  rule. 

It  IB  evident  that  the  phrase  ^'  other  cases ''  does  not  refer  to 
appeals  from  the  circuit  courts  of  the  United  States  to  the  suprone 
court,  for  such  appeals  are  only  allowed  in  certain  cases  and  never 
in  criminal  cases. 

Having  given  the  right  of  appeal  absolutely  and  without  ex- 
ception, in  all  cases  tried  in  the  Territorial  district  courts,  the 
term  '^ other  cases"  cannot  refer  to  appeals  from  the  circuit 
courts  of  the  United  States,  for  no  appeal  can  be  taken  in  tliat 
court  in  any  criminal  case. 

It  has  beem  decided. that  the  supreme  court  of  the  United 
States  possess^  no  appellate  jurisdiction  in  any  form  in  criminal 
cases,  no  such  power  having  been  confided  to  it  by  congress. 
United.  StaUs  v.  ^ore,  3  Oranch,  159 ;  JSc  jparU  £aameyj  7 
Whe^t.  38 ;  Etpa/rU  Watkmsj  3  Peters,  193. 

There  is  no  statute  of  the  United  States  giving  a  writ  of  error 
to  revise  the  judgments  of  the  district  and  circuit  courts  in 
criminal  cases,  and  consequently  no  bill  of  exoepti<ms  can  law 
fully  be  allowed.  It  is  only  by  means  of  a  certificate  of  dis^ 
agreement  in  opinion,  upon  a  question  of  law  between  the  judges 
of  a  circuit  conrt,  that  a  criminal  case  can  be  brought  under  the 
cognizance  of  the  supreme  court.  Conkling's  Treatise,  635; 
/Sd parte  Oordot^  1  Black,, 508. 
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It  follow8|  therefore,  that  if  the  Organic  Act  only  intended  to 
provide  tor  BDoh  appeals  from  the  Territorial  diatrict  courts  to^ 
the  snpreme  court,  in  cases  arising  under  the  constitution  and 
laws  of  the  United  States  as  are  authorized  and  provided  for 
from  the  circuit  courts  of  the  United  States  to  the  supreme  court, 
then  the  right  of  appeal  from  the  district  courts  of  the  Territory 
to  the  supreme  court,  in  all  criminal  cases  arising  under  the  laws 
of  the  United  States,  is  entirelj  cut  off,  and  no  such  appeal  can 
be  had  either  by  the  United  States  or  the  defendant.  The  Or- 
ganic Act  does  not  admit  of  any  such  construction,  and  its  proper 
interpretation  is,  that  appeals  in  cases  arising  under  the  laws  of 
the  Uniiied  States  shall  be  taken  in  the  same  manner  as  appeala 
in  eases  arising  under  the  laws  of  the  Territory. 

The  appeal  having  been  taken  in  pursuance  of  the  laws  of  the- 
Tenitoi7,  tb»  ease  was  improperly  diamiased,  and  the  judgment 
of  dismissal  is  set  aside. 

The  indiotment  ehfogea  that  the  defendant,  being  a  postmaster 
and  an  officer  of  the  United  States,  charged  with  the  safe-keeping,, 
transfer  and  disbursement  of  public  moneys,  unlawfully  and  fe- 
loniously converted  to  his  own  uae  and  embezzled  a  portion  of  the- 
said  public  moneys  intnuted  to  him  for  safe^keeping,  transfer  and 
disbursement,  to  wit,  etc* 

In  c»rder  to  constitute  the  crime  of  embezzlement,  the  prop- 
erty  embezzled  must  have  been  received  in  the  capacity  of  clerk,. 
Borvant  or  agent  of  the  owner  and  then  converted. 

In  this  indictment  it  does  not  appear  save  by  implication  in 
what  opacity  the  defendant  received  the  money*  This  is  not 
auffideat*  The  charge  should  be  directs  The  demurrer  wa» 
properly  sustained. 

Vol.  II.  — 68. 
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'Pbaowct—  atitlemmt  ^§i9imm»i  on  afp»aL  It  !•  the  du^of  the  J«dge  who 
tried  the  canoe  to  settle  the  ttatement  on  appeal  when  the  partiee  dis- 
agree. In  doing  so,  he  maut  relj  upon  his  own  recollection  of  what  the 
testimonjr  was,  and  not  allow  a  new  trial  out  of  oonrt  to  aeceitain  what 
tianspired  In  court, 

JluiiB  No.  d6  >—  appUoatum.  Supreme  Ooart  Bole  No.  96  does  not  apply  ta  a 
case  wherein  the  Jadge  oertifieB  aooording  to  hia  reooUeetion  of  the  taa- 
timony,  but  only  in  cases  where  the  petition  shows  that  he  refused  fee 
certify  as  he  remembers  it. 

'CoAMe  pending  in  Third  District^  Lem$  and  Clarke  Counijf. 

This  cause  appears  in  this  court  upon  a  petition  claimed  to  be 
authorized  under  Supreme  Court  Rule  l^o.  36,  to  correct  a  state- 
ment on  appeal,  the  defendant  being  dissatisfied  with  the  settle- 
ment made  by  the  judge  who  tried  the  caea  The  case  was 
heard  at  the  August  term,  1875,  but  the  cf)inion  was  not  delivered 
-till  January  term,  1876. 

Wade,  0.  J.  This  is  a  petition,  under  rale  S6  of  this  court, 
to  cause  the  correction  of  a  statement  on  sppeaL 

The  rule,  in  substance,  provides  that  if  any  joatice  of  this 
eourt,  while  holding  a  district  court,  shall  rsfose  to  certify  to  a 
statement  in  accordance  with  the  fiaets,  upon  proper  showing  to 
iJiis  court  an  order  may  be  granted  giving  leave  to  the  aggrieved 
person  to  prove  the  facts  in  relation  to  sudi  statement.  This  rule 
^was  adopted  in  aid  of  section  371  of  the  Oodified  Statutes,  which 
^requires  the  judge  of  the  district  court  to  settle  a  lane  statement 
of  the  evidence  on  appeal. 

Where  a  statement  on  appeal  has  been  filed  by  one  party,  and 
amendments  thereto  by  the  opposite  party,  it  is  the  duty  of  the 
judge  who  tried  the  case  to  settle  and  certify  a  true  statement  of 
the  case  upon  appeal.  Where  there  is  a  conflict  between  the  par- 
ities as  to  the  evidence  and  what  the  statement  should  contain,  the 
judge  must  settle  such  conflict  and  certify  to  a  true  statement. 
In  doing  this,  after  having  examined,  if  he  deems  proper,  the 
^testimony  taken  by  both  parties  and  his  own  notes  taken  at  the 
(trial,  he  must  depend  and  rely  upon  his  own  recollection  of  ^hut 
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the  testimony  was.  And  before  a  petition  wonld  be  proper  under 
or  oome  within  rule  26,  it  must  be  shown  to  thJB  oomt  that  the 
judge  refuses  to  certify  to  the  statement  as  he  remembers  it.  The 
bare  fact  that  either  party  thipks  his.  memory  incorrect  is  not 
sufficient.  The  statement  must  depend  absolutdy  upon  the 
memory  of  the  jndge,  and  the  case  cannot  be  tried  ov^  again  to 
ascertain  if  his  memory  is  incorrect.  To  bring  himself  within 
the  rule,  the  party  must  show  by  his  petition  that  the  judge  re- 
fuses to  certify  to  the  statement  as  he  remembers  it.  Ko  such 
thing  is  claimed  in  this  case ;  on  the  oontraiy,  the  judge  did 
certify  to  the  correctness  of  the  statement  as  the  law  requires,  and 
no  one  claims  or  pretends  that  he  did  not  certify  to  it  as  he  re- 
membered it  But  the  defendant  seemiogly  wishes^  by  this  peti- 
tion, to  tty  the  ease  over  again,  by  ha-ving  the  witnesses  oome 
before  this  court  and  testify  to  what  they  said  111  the  trial  below. 
Of  course  this  camiot  be  done  where  the  judge  has  certified  to 
the  statement  as  correct,  as  he  recollects  the  facts.  The  judge  is 
to  say  what  the  witn.eeses  testified  to  upon  the  trial,  and  not  the 
witnesses  themselves.  The  judge,  charged  with  the  duty  of  hear- 
ing and  knowing  what  a  witness  says-  in  his  evidence,  is  more 
likely  to  remember  what  was  said  than  the  witness,  especially 
after  the  lapse  of  considerable  time,  as  in  this  case,  and  this  court 
iias  no  jurisdiction  to  settle  a  conflict  between  the  memory  of  a 
witness  and  that  of  a  judge.  Neither  is  it  proper  for  a  party  to 
procure  affidavits  from  witnesses  as  to  what  they  testified  to,  and 
present  them  to  Ae  oonrt  to  influence  his  settlement  of  the  state- 
tnent.  The  statement  must  be  settled  by  the  judge  from  what 
transpired  in  court,  and  his  memory  upon  the  subject  is  absolute 
He  cannot  resort  to  a  second  trial  of  the  case  out  of  court  to 
asoentain  what  transpired  in  court.  > 

For  these  reascms  the  petition  is  dismissed,  and,  even  if  we  had 
authority  to  settle  ihB  oonfiict  between  the  memory  of  the  judge 
4md  that  of  the  witness,  we  should  -gss^y  loddng  upon  the-etata^ 
ment  as  settled  and  the  amendments  proposed  ia  the  petition^ 
ihat  there  was  .no  conflict  to  settle  The  statement  substantially 
.oontains  all  that  the  petitioner  asked  that  it  should. 

Petition  diimiased. 
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DjLKiELa,  respondeat,  v*  Aismm  iNsusAifox  Co.,  appelkat 

OrATDfRHT  OF  BYIDBKOB — 6xeeptum».  This  ooart  will  disregard  a  statement 
of  the  eTidenoe  on  the  motion  for  a  new  trial  which  has  not  been  inoorpo- 
lated  in  a  bill  of  ezoeptions. 

BSVXBBAL  OF  JVOGMSKT-^km  df  ea$e*  The  decision  of  this  conrt  in  affirm* 
ing  the  Judgment  of  the  court  below  on  the  first  appeal  of  this  action, 
ante,  78,  became  the  law  of  the  case  in  its  subsequent  stages. 

Affidatitb  bt  Unitjbd  States  ooiociBSiONsa.  The  statutes  of  the  Territoij 
do  not  authoriie  a  commissioner  of  the  United  States  to  take  affidaTit* 
which  can  be  admitted  a«  eridenoe  bj  the  eoarts  upon  the  trial  of  an  action^ 

Taxikg  of  EZOJEFnoNS — tDoher  of  itahUe,  The  appellant  did  not  save  prop- 
erly any  exceptions  to  the  instructions  of  the  court,  but  during  the  trial! 
the  attorneys  stipulated  that  *'  the  said  exoeptions  may  be  had,  need  and 
made  arallable  on  appeal  as  tf  so  regularly  and  properly  taken."  HM^ 
that  this  pnuBtioe  is  improper,  and  the  anthori^  of  aittomeys  to  make  tU» 
•gveement  is  doubted. 

Appeal  from  Thn/rd  DistrioCj  Levns  and  Cla/rke  County. 

Thb  aotion  was  tried  by  Wade,  J^  with  a  jniy,  and  a  judgment 
fcnr  Daniek  was  entered  on  the  y^rdiet. 

The  respondent  moved  to  strike  from  the  tnmaoript  certain  parts 
and  papers. 

Ohuicasbbo  &  Chadwick^  for  the  motion. 

£•  W.  &  J.  K.  Tools,  contra. 

SjrowLBS,  J.  The  respondent^  by  his  mothm,  asks  diia  oomrt 
to  strike  from  the  transeript  that  pairt  called  a  statement,  and  alt 
portions  thereof  whidi  do  not  properly  ccmstitate  the  judgment 

K>1L 

The  part  of  this  transcript  entitled  ^  motion  and  statement  for 
a  new  trial,"  is  notiiing  but  a  motion  far  a  nenr  atrial.  A  state- 
ment nnder  the  statate^  when  applied  to  a  motion  for  a  new  trial, 
rafers  to  this  evidence  introduced  on  the  triaL  The  evidence,, 
which  is  made  a  part  of  the  record,  does  not  pnrpbrt  to  have  been 
used  on  the  hearing  of  the  motion  for  a  new  trial.  By  inftrence 
from  the  certificate  of  the  judge  attached  to  the  motion  for  a  new 
trial,  it  seems  that  this  evidence  was  settied  as  a  statement  in  the 
case  for  some  purpose,  which  does  not  appear.    The  rec(»rd  does 
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dot  show  that  this  statement  of  eyidenoe  was  any  part  of  a  bill  of 
•exceptions  in  the  oase. 

If  it  was  used  on  the  motion  for  a  new  trial,  that  would  not 
make  it  a  part  of  the  bill  of  exceptions.  Under  our  statutes  it  is 
contemplated  that  the  statement  of  the  evidence  is  properly  a  part 
of  the  bill  of  exceptions  taken  to  the  ruling  of  the  court  on  the 
motion  for  a  new  trial,  to  be  prepared  and  settled  after  the  raling 
upon  said  motion,  and  is  not  a  part  of  the  motion  for  a  new  triaL 
Sta.  8th  Se88«  53,  53.  This  statute  was  adopted  with  the  view 
of  lessening  the  labors  of  attorneys  in  preparing  motions  for  a  new 
trial,  and  should  be  followed  This  motion  to  strike  from  the 
transcript  all  parts  of  the  same  except  the  judgm.ent  roll  embraces 
idl  the  evidence  set  forth  therein,  and  aa  this  evidence  does  not 
purport  to  be  any  part  qf  a  bill  of  exceptions  in  the  case,  it  must 
be  sustained  as  to  this.  The  striking  out  of  the  evidence  makes 
other  parts  of  the  transcript,  except  the  judgment  roll,  useless, 
and  they  must  follow  the  evidence. 

The  motion  is  sustained. 

The  case  was  then  heard  on  its  merita.   ' 

E.  W.  &  J.  K.  Tools,  for  appellant. 

Respondent  is  bound  by  his  warranties,  and  cannot  deviate  from 
them.  The  complaint  does  not  set  out  the  breaches  on  which  the 
liability  of  appellant  attaches,  and  is  insufficient. 

The  affidavit  of  respondent  and  his  clerk  showed  false  swearing 
and  should  have  been  admitted  to  the  jury.  False  swearing,  by 
the  terms  of  the  policy,  avoided  the  .policy.  The  affidavit  showed 
that  more  gunpowder  and  coal  oil  were  kept  in  respondent's  store 
than  the  policy  allowed.    This  evidence  was  material. 

The  court  erred  in  modifying  an  instruction  relating  to  the 
•efiect  of  a  false  description  (^  the  insured  premisea.  Kespondent 
<«Qnot  avoid  his  representations  by  claiming  that  insurer  knew 
their  falsity.    Bryos  v.  ZoriUard  Ins.  Oo,^  65  K.  Y.  2M. 

The  record  shows  the  loss  was  caused  by  the  explosion  of  a  qoal 
4ifl  Iwnp,  used  in  violation  of  the  policy. 

Ohuxasbbo  &  Ohadwioe,  for  respondent. 

The  instructions  were  not  excepted  to  by  any  party,  and  were 
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according  to  the  law,  as  claimed  by  appellant.  There  is  nothing 
for  this  court  to  review.  No  bill  of  exceptions  was  properly  saved. 
The  testimony  cannot  be  considered.  The  case  of  Bryce  v.  LotH- 
lard  Ins.  Co.^  aupra^  is  inapplicable.  The  judgment  should  be 
affirmed,  with  damages  for  the  delay. 

Blaxb,  J.  This  case  has  been  before  us  upon  another  appeal, 
and  some  of  the  facts  appear  in  the  opinion  of  the  court,  anUy 
78.  The  appellant  has  not  performed  the  duty  of  perfecting  the 
transcript  acoordiug  to  the  statutes  and  rules  of  this  court,  and  we 
have  been  compelled  to  strike  the  evidence  from  the  record. 

The  appellant  telies  upon  four  grounds  to  reverse  the  order  of 
the  court  below  in  overruling  the  motion  for  a  new  trial.  It  is 
contended  that  the  complaint  does  not  set  out  the  breaches  of  the 
policy  on  which  the  liability  of  the  appellant  attaches.  This  court 
decided  on  the  first  appeal  that  the  complaint  states  facts  suffici^it 
to  constitute  a  cause  of  action.  That  ruling  became  the  law  of 
the  case  in  its  subsequent  stages,  and  wiU  not  be  reviewed  again. 
iMih  V.  Diaz^  44  Oal.  479 ;  Polack  r.  McCfrathy  38  id.  666 ;  Oaies 
V.  Salmon^  46  id.  361 ;  Oreiff/Uon  v.  HersAfield,  antSj  169. 

The  second  ground  is  that  the  court  refused  to  allow  an  affidavit 
of  the  respondent  to  be  identified  and  offered  as  evidence  for  the 
purpose  of  contradicting  the  respondent.  The  so-called  affidavit 
was  subscribed  and  sworn  to  before  "  E.  "W.  Carp^iter,  United 
States  Commissioner."  Under  the  laws  of  the  Territory  this 
officer  had  no  authority  to  take  the  affidavit,  and  the  court  could 
not  receive  it  as  testimony.  Oiv.  Pr.  Act,  §  478 ;  Cod.  Sts.  617, 
§  1.  The  bill  of  exceptions  in  which  this  affidavit  is  embraced  is 
dated  November  80,  1872,  and  the  secdnd  trial  of  the  action  took 
place  in  November,  1874.  The  transcript  does  not  contain  any 
stipulation  relating  to  this  subject.  The  counsel  for  the  appellant 
insists  that  the  same  ex(^ption  was  saved  at  both  trials,  and  Aat 
by  an  agreement  of  the  attorneys  for  the  parties,  this  bill  is  to  be 
used  on  this  hearing.  This  statement  is  denied  by  the  counsel 
for  the  respondent.  We  cannot  be  governed  by  the  understand^ 
ings  of  attorneys  which  have  not  been  reduced  to  writing.  Orr 
V.  Uardvag^  1  Mon.  387.  The  transciipt  shows  that  the  exception 
was  not  taken  at  £he  proper  time,  and  we  cannot  consider  it. 
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The  third  ground  is  that  the  court  erred  in  modifying  certain^ 
instructioBs,  and  refosiog  to  read  other  instractions  which  the  ap- 
peHant  requested  the  court  to  give.  No  exceptions  to  the  instruc- 
tions have  been  saved  properly^  but  the  parties  entered  into  an 
agreement  which  forms  a  part  of  the  record,  and  waived  all  the- 
requirements  of  the  statute  reguhiting  the  taking  of  the  same^ 
It  is  stipulated  that  ^*the  said  exceptions  may  be  had,  used  and 
made  available  on  appeal  as  if  so  regularly  and  properly  taken.''^ 
This  action  of  the  attorneys  must  be  censured  as  irregular,  and  w& 
question  their  power  to  substitute  their  contract  for  the  laws  of 
the  Territoiy.  No  agreement  of  parties  can  confer  upon  this 
court  a  jurisdiction  which  is  not  given  by  the  statutes.  WUson 
V.  DaviSy  1  Mon.  98.  Let  us  assume  that  we  have  the  authority 
to  examine  the  alleged  error.  The  appellant  calls  our  attention 
to  one  case  oolj  — JBryoe  v.  ZorUlard  In9  Co.y  55  N.  Y.  240.  It 
appears  that  the  party  insured  goods  in  a  section  of  a  warehouse, 
which  was  described  in  the  application  and  policy  as  letter  0,  Pat- 
terson stores,  etc.  The  property  was  in  the  section  known  as  let- 
ter A  of  the  building,  and  the  court  held  that  the  error  in  the 
description  was  fiital  to  the  person  claiming  the  benefit  of  the 
policy.  We  have  not  been  able  to  find  any  instruction  which  is 
^  in  conflict  with  this  ruling.  The  court  complied  with  the  numer- 
ous requests  of  the  appellant,  and  gave  many  instructions  to  the 
jury,  which  are  favorable  to  the  appellant.  The  case  was  pre- 
sented fahiy,  and  the  appellant  has  &iled  to  point  out  any  error 
in  kw. 

The  last  point  submitted  by  the  appellant  is,  that  the  loss  of  the 
property  by  fire  was  caused  by  the  act  of  the  respondent  in  vio- 
lating the  conditions  of  tile  policy.'  The  testimofiy  is  not  before 
us,  and  cannot  be  examined  for  the  purpose  of  determining  thit 
question  of  fact. 

Judpnent  aJUrmed. 
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Stbphxnb,  appellant^  v.  Harti^st,  respondant. 

• 

JuRiSDioriOV.  Residence  or  Bervice  of  sunuuonB  is  not  necessaTj  to  confer 
Jarisdiction  over  the  person  of  defendant,  where  there  is  a  volnntarj  ap- 
pearance and  answer.  The  district  coarts  of  the  Territory  are  coartii  of 
general  jarisdiction,  and  oalesa  the  contrary  affirmatively  i^pears,  Jaris- 
diction will  be  presumed,  and  appearance  and  answer  waive  all  obje^ons 
on  the  score  of  non-residence  or  non-service  of  summons, 

P&A.CTICB — pledge — settlement — demand.  An  action  for  money  had  and 
received  will  not  He  by  a  pledgor  against  a  pledgee,  with  power  to  sell  ontil 
after  settlement,  and  a  demand  of  payment  for  balance  found  due.  Where 
diepute  arises  ae  tp  the  amount  applicable  for  interest  oat  of  the  ^tvails 
of  pledged  securities,  an  action  for  accounting  is  the  proper  remedy. 

Appeal  from  Second  District^  Missoida  Covmiy. 
A.  E.  Mayhbw  and  Johnston  &  ^oole,  for  appellant. 
Sha&p  &  Kapion,  for  respondent. 

* 

Wade^  C.  J.  This  is  an  action  for  money  bad  and  received. 
The  pleadings  and  proofs  exhibit  this  state  of  facts :  7?he  plain- 
tiff)  October  2l8t,  1869,  eocecnted  and  delivered  to  the  defendant 
his  promissory  note  for  $1,350,  payable  Angost  1st,  1870,  and  at 
the  same  time  delivered  to  the  defendant  certain  connty  warrants 
and  money  orders,  as  collateral  security  to  the  note,  which,  by  an 
agreement  between  the  parties,  the  defendant  was  to  collect,  as 
they  became  due,  and  apply  the  proceeds  upon  the  note,  which 
was  done. 

The  plaintiff,  claiming  that  more  money  was  so  applied  than 
lawfully  became  due  upon  the  note,  brings  this  action  to  recover 
back  what  was  so  misapplied. 

The  defendant  is  a  non-resident,  and  no  personal  service  waa  had 
upon  him.  No  writ  of  attachment  was  issued  in  the  case,  by 
which  any  property  of  defendant  was  reached.  No  demand  was 
made  by  plaintiff  before  commencing  the  action.  The  defendant 
appeared  and  answered  the  complaint  and  a  trial  was  had. 

The  defendant,  upon  these  facts,  insists :  First  That  no  judg- 
ment inpergonam  or  in  rem  can  be  rendered  against  him,  because  he 
ji  a  non-reaident,  and  was  not  served  with  summons ;  and  no  prop- 
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ert^  was  attached  bj  which  the  odurt  acquiired  jnriidiotion*  Sec- 
ond That  plaintiff  fibould  have  made  demand  before  beginning 
the  action. 

1.  Oar  statute  does  not  require,  as  a  jurisdictional  fact,  which 
shall  be  established  before  the  court  can  act,  that  the  defendant 
shall  reside  in  the  county  or  Territory  where  the  court  is  held. 
If  he  is  a  non-resident  he  cannot  be  brought  into  court  by  com- 
pulsion, but  if  he  voluntarily  appears  and  answers,  he  subjects 
himself  to  the  jurisdiction  of  the  court,  and  by  such  answer  waives 
the  issuance  of  a  summons  and  personid  service. 

The  case  of  BurckU  v.  JEokhartf  3  N.  Y.  137,  shows  that  the 
residence  of  the  defendant  within  the  county  is  a  necessary  fact  to 
be  proved,  before  the  court  acquires  jurisdiction.  The  court  says : 
^^The  residence  of  a  defendant  within  the  limits  of  a  ciropit,. 
according  to  the  third  subdivision  of  second  section  of  die  statute 
above  quoted,  is  a  jurisdictional  fact  which  must  eadst  before  the 
court  can  act  at  all,  either  by  issuing  process  or  aeeepting  the  ap- 
pearance of  the  defendant  It  is  necessary  to  give  jurisdiction  ot 
the  cause  not  of  the  person.  In  auoli  a  case  thera  can  be  no- 
waiver."  By  that  statute  the  residence  of  the  defendant  within 
the  circuit  was  a  necessary  fact  to  be  established  before  the  court 
had  jurisdiction  over  the  defendant  Our  statute  has  no  such 
limitation,  and  the  district  court  is  a  court  of  general  jurisdiction. 
It  follows,  that  if  a  defendant  vduntarilj  places  himself  within 
the  county  where  the  court  is  organized,  or  voluntarily  appears  in 
court  and  answers  as  a  party  to  an  action,  the  jurisdiction  of  the 
court  attaches  to  him  the  same  as  to  a  resident  defendant  He 
waives  the  service  of  summons  by  hia  voluntary  appearance,  and 
subjects  himself  to  the  jurisdiction  of  the  court 

In  Davis  v,  Paokardy  6  Wend.  881,  the  rule  is  corpeotly  stated 
and  the  chancellor  says :  ^'  As  a  general  rule,  if  the  jurisdiction 
of  the  court  is  limited  to  particular  classes  of  persons,  or  to  a  par- 
ticular subject-matter,  or  to  the  subject  of  the  salt,  or  to  the  par- 
ties only  under  special  circumstances,  it  must  appear  by  the  record 
of  its  proceedings,  affirmatively,  that  sqoh  jmisdietiondid  exi^  or 
its  judgment  or  decree,  if  not  absolutely  vx>id,>wiJUi  be  subject  to 
reversal  by  the  superior  aj^eUate  court , .  Ifut  if  the  jurisdiction  of 
the  court  i|9  general  or  unlimited,  both,  aa  to  parties  and  subjeofer 
Vol.  II.  — 64 
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matter^  it  will  be  presmned  to  have  had  jurisdiction  of  the  canse, 
nnless  it  appears  afflrmativdij  from  the  record,  or  by  the  showing 
of  the  party  denying  the  jurisdiction  of  the  court,  that  some  special 
circumstanoes  existed  to  oust  the  court  of  its  jurisdiction  in  that 
particular  case.  In  the  first  class  of  cases  where  the  court  has 
jurisdiction  over  the  subject-matter  of  the  suit,  and  facts  are  stated 
in  the  proceedings  sufficient  to  gire  it  jurisdiction  as  to  the  par- 
ties, if  the  defendant  appears  and  confesses  those  facts  or  tacitly 
^mits  tliem  by  pleading  to  the  merits,  he  is  precluded  and  cannot 
afterward  assign  for  error  the  want  of  jurisdiction.  Thus,  by 
kthe  constitution  and  laws  of  the  United  States,  the  Federal  courts 
have  no  jurisdiction  over  ordinary  suits  between  citizens  of  the 
same  State ;  yet,  if  it  be  averred  in  the  declaration  that  the  plain- 
iifl  is  a  citizen  of  a  different  State  from  the  defendant,  who  is  a 
<sitizen  of  the  State  in  which  the  suit  is  broaght,  the  defendant 
•must  deny  this  allegation  by  ist  plea  in  abatement,  if  it  is  untrue, 
«nd  cannot  set  up  that  defense  on  the  trial  after  a  plea  to  the 
merits,  or  in  any  other  manner." 

In  this  case  the  fact  of  non-residence  does  not  oust  the  jurisdic- 
tion of  the  court  if  the  defendant  appears  and  answers  the  com- 
plaint ;  he  cannot,  after  such  voluntary  appearance,  object  to  the 
jurisdiction.  By  his  answer  he  waives  the  service  of  a  summons, 
fdaces  himself  on  &e  footing  of  a  n^dent  defendant,  and  subjects 
himself  to  the  jurisdiction  of  the  court. 

2.  Was  a  demand  necessary  before  the  commencement  of  the 
iiction  ?  The  warrants  and  orders  were  received  by  the  defendant 
as  a  pledge  to  hold  as  collateral  security  for  the  note,  with  power 
to  sell  and  t^ly  on  this  indebtedness.  If  the  property  had  been 
misapplied  or  disposed  of,  in  violation  of  the  contract  under  which 
it  was  held,  the  pledgor  could  have  proceeded  against  the  pledgee 
4W  in  trover,  for  tiie  unlawful  eonversion  of  the  property. 

If  it  had  been  applied  to  its  proper  use  under  the  contract,  and 
the  parties  ^disagreed  as  to  the  amount  that  had  been  or  should 
ibe  so  applied,  an  action  to  compel  an  accounting  would  have  been 
AH  appropriate  letnedy.  But  the-  plaintiff  declares  as  for  money 
held  and  received.  The  nature  of  the  transaction,  and  thelia- 
UlhieB  thereby  created,  do  not  come  within  the  scope  of  such  an 
Mtton.    The  proptoty  wto-rightfully  received  and  sold  by  the  dc 
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f  endant.  The  only  dispute  between  the  parties  is  as  to  the  amount 
paid  for  interest  npon  the  note. .  An  action  for  an  accounting 
would  have  settled  this  question.  There  has  been  no  settlement 
between  the  pledgor  and  the  pledgee.  There  is  nothing  due  until 
there  is' a  settUnxenb  The  propeity  came  rightfully  cQt^  the  pos< 
session  of  the  pledgee.  He  has  the  right  to  retain  it  until  by  a 
settlement,  or  on  accounting,  the  amount  remaining  due  is  ascer- 
tained. No  demand  could  be  made  until  this  amount  is  deter- 
mined, and  a  demand  is  necessary.  A  party  receiving  money  to 
the  use  of  another  is  rightfully  in  possession  lentil  the  same  is  de- 
manded. In  general  an  action  to  recover  money  received  by  the 
defendant,  in  the  character  of  trustee,  cannot  be  maintained  until 
after  a  demand,  or  proof  in  some  other  way,  that  there  has  been 
an  abuse  of  the  trust. 

When  goods  have  been  intrusted  to  an  agent  or  factor  to  sell, 
no  action  will  lie  against  him  for  the  proceeds  until  demand. 
With  stronger  reason,  the  doctrine  applies  where  property  has 
been  intrusted  to  a  pledgee,  with  power  to  sell  and  apply  the 
proceeds  to  the  payment  of  debts.  In  such  a  case  there  could 
be  no  valid  demand  until  a  settlement  had  been  had  and  the 
amount  due  ascertained,  for,  until  such  time,  the  pledgee  is  in  the 
rightful  possession  of  the  property.  Seara  v.  Poitricky  23  Wend. 
£28 ;  Btory  on  Bailments,  339,  107. 

This  case  is  to  be  distinguished  from  that  of  Stcuyy  v.  Orahamb^ 
14  N.  T.  497,  relied  on  by  appellant  to  show  that  no  demand 
was  necessary.  In  that  case  the  court  say,  that  the  defendant 
received  the  fund  under  a  positive  duty  to  remit,  a;nd,  having 
violated  that  duty,  became  immediately  liable,  and  no  demand 
waa  neceesary  in  order  to  maintain  the  action.  Ko  such  state  of 
facts  exists  in  the  case  under  consideration.  The  pledgee  was 
rightfully  in  posaessiQn  of.  the  property ;  he  had  an  ownership 
therein ;  and  he  was  under  no  obligation  to  remit  or  to  account 
tmtQ  a  demand  had  b6en  made. '  There  was  nothing  up6n  which 
to  base  a  demand  until  there  had  been  an  accounting  or  settle- 
ment. And  the  pledgee  had  the  right  to  i^^^^  possession  tmtil 
hiB  liability  had  been  fixed.  Up  to  tiK  «v  ti^^  ^^  ^^^  ^  special 
ownership  in  the  property  and  a  r%ht  *j^.  *!»  -oo^a^^^^^^^  thereoi. 
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SrAFLvroiry  aj^eUimt,  v.  PsAaSy  reBpondent. 

UamorrAmie  oh  affbau    The  aadertaking  on  appral  most  oomplj  nb 

gtmtlally  with  the  etetate. 
Bakb— ABMM  in  penalty.    An  undertaking  on  appeal,  which  is  executed  is 

the  penal  sum  of  9500  when  the  statnle  fixes  the  same  at  f800.  Is  talid. 

Appeal  front  Second  District^  Beav&rhsad  Oouniy, 
OHincAaBBO  <Sp  Ohadwiok,  for  the  motion  to  difimias  tlie  appe&L 

JoHNBfjON  &  TooLBy  coatnt. 

Blaks,  J.    The  reqf>oiid^t  moves  to  diamisB  this  appeal  be- 
oaiue  the  proper  undertaking  has  not  been  filed.    The  statute 
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'requires  that  the  andertaking  on  appe^  ahall  be  executed  ^'  to 
the  effect  that  the  appellant  will .  prosecate  his  appeal  with  effect, 
.and  will  pay  all  damages  and  costs  which  may  be  awarded  against 
him  on  the  dismissal  or  trial  of  the  appeal,  not  exceeding  $S00." 
Sts.  8th  Sess.  60,  §  5.  l%e  undertaking  in  this  case  contains  the 
following  condition :  "  The  said  plaintiffs  will  prosecute  their 
appeal  with  effect,  and  pay  all  costs  and  damages  which  may  be 
awarded  against  plaintiffi»  and  in  favor  of  defendanta  on  said  ap- 
peal, either  by  the  dismissal  or  the  tHal  of  said  appeal,  not  exceed- 
ing the  sum  of  $500."  The  undertaking  recites  that  the  judg- 
ment has  been  recovered  for  the  possession  of  a  certain  quartz 
lode,  and  costs  ($189*60) ;  that  plamtiffs  are  desirous  of  appealing 
from  the  judgment  to  the  supreme  court,  and  that  the  court  has 
-ordered  that  an  undertaking  be  given  in  the  sum  of  $500,  as 
security  for  the  costs  and  damages  on  the  appeal,  and  a  stay  of 
prooeedings  in  the  land  office.  It  appears  that  the  court  made  an 
•order  that  all  proceedings  be  stayed  upon  the  filing  of  a  bond  in 
the  sum  of  $500.  The  respondent  contends  that  the  undertaking 
lias  been  given  according  to  this  order,  and  that  there  is  no  under- 
taking to  rmder  this  appeal  efiectuaL 

It  is  not  necessary  for  us  to  determine  the  sufficiency  of  the 
•undertaking  under  the  order  of  the  court  below.  We  are  satis- 
fied that  it  sustains  this  appeal  The  undertaking  complies  (sub- 
stantially with  the  statute,  and  secures  to  the  respondent  all  that 
-the  law  designed  for  him.  Yoorhies'  Qode  (10th  ed.),  541  o ; 
Zall&r  V.  McDondldy  88  Oal.  136. 

The  execution  of  the  undertaking  in  a  sum  which  exceeds  that 
^ed  by  the  statute  does  not  affect  its  validity.  £a>parU  Eaata- 
IroelBB^  5  Oow.  »7 ;  ZcU&r  v.  McJDanaldi  supra.  . 

The  motion  is  overruled. 

McUon  €vemUe(^ 
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Fabiak,  appdlant,  v.  CoLLms^  respondent. 


) 


pBACnoB — appiiemiionf&r  Umporwrff  if\junetion  ^  report  ofreferet  uponfatiU, 
F.  applied  for  aa  injaneiion,  pending  salt,  to  restndn  C.  from  di sorting 
water  from  a  certain  ditch.  Under  a  rale  of  the  district  court,  C.  was 
ordered  to  show  caase  before  a  referee,  who  was  appointed  to  take  the 
teatimonj  and  roport  the  facts.  C.  filed  an  answer,  bat  did  not  offer  aajr 
evidence,  and  mored  to  diseolve  the  tempofarjr  restraining  order.  Tlie 
referee  foand  that  the  testimony  supported  the  material  allegations  of 
the  complaint  of  F.  No  exceptions  wero  taken  to  the  findings,  and  the 
court  dissolved  the  order.  Bdd,  that  the  motion  of  G.  was  irregular  prac- 
tice ;  that  the  facts  reported  by  the  roferee  had  the  efibct  of  a  special  ver- 
dict; and  that  the  court  erred  in  ignoring  the  findings  of  the  referee  and 
dissolving  the  order, 

Btatutobt  ooNSTRUcnoK — appo>MfMwt  of  rtferee  —  vi^^nctUm.  The  two 
hundred  and  twenty-third,  two  hundred  and  twenty-fourtli,  two  hundred 
and  twenty-seventh  and  five  hundred  and  eighty-first  aeetioBS  of  the  CMk 
Praotioe  Act  confer  upon  the  district  courts  the.pow»r  to  appoint  a  mtena 
to  take  the  testimony  and  report  the  fkcta,  upon  the  application  of  a  partj 
for  a  temporary  injunction. 

Naturb  of  INJX7NCTI0N.  Under  the  Ci^  Practice  Act  an  application  for 
a  temporary  injunction  is  a  motion  for  an  order. 

Faotb  on  which  a  tkhpobart  iHJUBcnoN  IS  OBAHTKD.  'The  referee,  ap> 
pointed  by  the  oourt  in  this  proceeding,  reported  that  F.  is  the  owner  and 
entitled  to  the  use  of  the  water  described  in  the  complaint ;  that  C.  has 
wrongfully  diverted  the  same  from  F.;  and  that  C.  threatens  to  oontinae 
to  divert  said  water.  HM^  that  F.  is  entitled  to  an  i^j  unction  pending 
suit. 

• 

Appeal  from  Third  Distriot^  Lems  and  Clarke  County. 

Thx  complaint  all^;edy  and  the  referee  found,  that  the  plain- 
ti£b  were  in  the  possession  of  certain  water  and  were  die  prior 
appropriators  thereof ;  that  defendants  had  oBlawfolly  diverted 
the  same  to  the  great  damage  of  the  plaintifis;  and  that  die 
injmy  threatened  to  be  continuous.  The  plaintifib  applied  to 
Wadb,  J.|  for  the  temporary  injunction. 

H.  M.  PoBrriB  and  Woolfolk  &  Bullabd,  for  appellant 
The  object  of  the  order  to  show  cause  is  to  present  the  case  on 

its  merits.    Hieika  v.  Miohad,  15  Oal.  107. 
Bespondents  disregarded  the  order  of  the  court  to  show  cause 

Appellants  are  clearly  entitled  to  the  injunction.    Kespondents 
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found  all  the  allegatkmg  of  the  oomplaint  sostadned  by  the  evit 
denoe.  The  unlawful  divenion  ci  water,  and  threats  that  the 
divenion 'will  be  omtinaou^-haTe  been  oBmi  held  good  oaiiae  in 
injunoticm.  Tuohsmne  W.  Co.  r.  Chapman^  8  OaL  89S ;  Bvpley  y. 
W€loh,MjiL4J^\  JK2Z  ▼.  i%iH«&,  97  id.  476. 

The  findizhgB  of  the  referee  are  like  the  special  rerdiot  of  a 
jniy.  £dwaardBonBfifttreeB»147,149;Oi7.Pr.Aot»§aa7;^f<u^ 
Y.Brmony  20  OaL  620;  Peak  y.  Vandmburgy  80  id.  11.  The  re* 
port  of  the  referee  oonld  only  be  set  aside  by  ezoeptions  properly 
saved.  Edwards  on  Beferees^  140;  Oray^on  y.  QuQdy  4  Oal.  12S. 

The  court  clearly  erred  in  basbg  his  dedsbn  npon  the  eom* 
paratiye  yalae  of  the  eonflioting  rights  of  appellants  and  respond* 
ents.  Weamr  y.  Ewrtka  L.  Oo^lh  QtiL  274;  Or^gary  y.  JSTd- 
«>»,  41  id.  279. 

Shobsb  &  LowBT,  for  respondent. 

An  application  to  a  court  of  eqmty  for  the  ezendse  of  its  jtto* 
hibitorjr  power  most  be  sanctioned  by  the  clearest  principles  oi 
justice.    Hilliard  on  In jnnc.  11. 

Olear,  legal  or  equitable  rights,  free  from  reasonable  donbt, 
must  be  shown  to  authorise  a  pretiminaiy  in jnnolJon.  Hilliard 
on  Injunc  10. 

The  granting,  or  refusal  to  grant  an  in  junction^  rests  in  the 
discretion  of  the  court  The  court  is  sometimes  required  ta 
balance  the  inconvenience  likely  to  be  incurred  by  the  parties,, 
and  withhold  on  injunction,  if  one  of  the  parties  mi^t  suffer 
irreparable  damage.    Hilliard  on  Injunc  ^. 

This  case  is  of  that  character.  The  af^llants  have  been  in* 
demnified  by  a  bond  executed  by  respondents.  It  requires  a 
very  strong  case  for  an  injunction,  to  justify  the  grantix^  thereof,, 
when  sueh  an  act  would  cause  inflnibely  more  damage  than  it 
would  remedy.    Aidiison  v.  Petersofiy  1  Hon.  670. 

KvowiiBs,  J.  The  pjajntiffs  made  an  q>plicatton  to  the  judge 
of  the  tiiird  judicisl  district,  at  ohamberB^  for  an  injunction  pend* 
ing  suit  to  restrain  the  defendants  from  diyerting  water  from 
their  ditch.    The  judge,  upon  the  comi^iaint  of  pbdntifis,  granted 
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What  WAB  «oiig)i(  bere  waa  an  injanetion,  wiuch  under  our 
atatute  ia  nothing  more  than  an  order,  and  the  application  for  an 
order  ia  a  motion.  Civ.  Pr.  Act,  tit  6,  ch.  8,  and  §  666*  In  deter 
mining  tbia  motion^  oertain  faota  the  judge  deemed  it  proper  should 
be  asoertailxedy  and  for  this  purpose  ordered  a  reference^  This 
waa  not  a  question  of  fact  arising  in  the  pleadings.  In  granting 
a  tempomry  injunction  there  may  be  no  facts  that  would  warrant 
the  same  set  forth  in  the  pleadioga.  Take  for  instance  the  sec- 
ond and  third  grounds  specified  in  the  statute  for  a  temporary  in* 
junction,  and  usuaUy  the  facts  that  warrant  the  injunction  are  set 
forth  in  tbe  affidayita*  They  may  be  set  forth  in  affidavits 
altogether.  In  these  cases  there  can  be  no  doubt  but  that  the 
issue  of  £iot  does  not  arise  upon  the  pleadings,  but  upon  the  mo> 
tion.  The  affidavits  are  made  in  support  of  the  motion.  It  would 
be  singular  if  the  framers  of  such  a  code  as  ours  should  have  in- 
tended that  upon  the  second  and  third  grounds  for  an  injunction 
the  issue  offset  should  arise  up<m  a  motion,  but  that  on  the  first 
ground  it  should  arise  upon  the  pleadings.  The  truth  is  that  in 
many  cases  there  may  be  no  issue  of  fact  i»esented,  when  the  ap- 
plication for  an  injunction  is  heard  upon  the  pleadings.  When 
the  application  in  this  case  was  made,  no  issue  of  fiict  was  pre 
sented  upon  the  pleadings.  And  the  reference  could  just  as  well 
have  been  heard  if  no  issue  of  fact  in  the  pleadings  had  been  pre- 
sented up  to  its  dose.  A  temporary  injunction*  such  as  is  pro- 
vided for  by  the  Ck>de,  is  no  part  of  the  final  reli^  to  which  a 
pUJntiff  is  entitled.  This  relief  is  asked  in  the  application  or 
motion  for  the  temporary  injunction.  I  consider  that  a  complaint 
which  is  used  on  the  application  for  a  temporary  injunction  i$ 
used  merely  in  support  of  the  motion,  and  for  this  purpose  is  in 
the  nature  of  an  affidavit,  as  the  answer  is  usually  considered  in 
opposing  the  motion.  The  injunction  provided  for  under  the 
Code  is  a  proviaional  remedy,  that  is,  a  remedy  for  the  present 
needf  a  temporary  relief  as  contra-distinguished  from  the  final 
relief  sought  by  the  action.  It  is  not  the  subject  of  an  action, 
bat  in  aid  generally  of  the  final  relief  asked  in  an  action.  Hence^ 
there  must  always  be  an  action  commenced  before  an  injunction 
issued  under  the  provisiQns  of  the  Code  would  have  any  force. 
For  the  purpose  of  showing  the  pendency  of  an  action,  the  com- 
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The  question  of  Bome  importettoe  presented ia  tlas  eMs  ktlils: 
What  wee  the  etfeett  of  the  report  irf  Ae  reisvee  upoo  the  fftetet 
The  fitatnte  pravidee  that  a  referenoe  may  be  iiiad&  i?hetf  a 
qaestion  of  &ct  other  than  npoB  the  pieadi&geafieei^  upon  mutton' 
or  otherwiee,  at  any  etage  of  the  actkm.    Oir.  Fit.  Aot^  $-928. 
It  also  prorides  that  the  ootort  or  jadge  may  apjKimta  Mfei^ 
the  parties  do  not  agree  upon  one.  Id.,  §  S34.    U  these  pfiomiong 
of  the  Btatnte  give  a  judge  foweir  to  make  a  retfisi^iioe  is  •such  a 
'Case  as  this,  then  we  have  a  provision  tiiem>f  whioh  provides* 
what  the  force  of  the  report  shall  be :  ^*  When  the  ref eienoe  is  to 
report  Ae  faots,  the  finding  reported  shall  have  the  etieet  of  aspeoiid 
verdict."    Id.,  §  337.    If  the  power  to  order  a  raferenoe  arises 
from  the  gen^^  chancery  powers  vested  in  the  oooii;  or  judge, 
who  at  chambers  has  in  oertaon  matters  the  same  power  as  a  court, 
and  the  power  to  estaUish  the  nineteendi  rale  of  said  coartarises 
from  the  provision  of  the  statute,  which  provides  that  the  so* 
preme  court  and  each  district  eonrt  shall  have  power  to  make 
rules  and  r^olatiobs  for  governing  their  practioe  andprocednve 
in  reference  to  all  mattextt  not  provided  for  by  law  (Civ.  Pr.  Act, 
1 581),  then  I  think  we  most  refer  to  the  former  chanoeiy  practice 
to  determine  whether  the  comM  fbUowed  by  the'  leasned  judge 
in  this  case  was  correct    For  the  {Mfictice,  at  least,  dionld  be  analo- 
^us,  if  it  does  not  coincide  With  that.    Tested  by  its  rales,  the 
practice  pursued  in  this  case  was  iivegular.    The  repcftt  of  tiie 
referee  should  have  the  force  of  the  report  of  a  master  in  ehan- 
eery.    Under  the  chancery  practn^e,  this  report  should  have  oome 
before  the  judge  on  a  motion  for  its  confirmation,  and  the  judge 
oould  have  determined  whether  or  not  it  was  proper  tb  akm^rtA 
the  same.    If  it  had  been  confiniied,  the  cousrse  of  the  judge 
would  have  been  plain.    The  fitidings  of  fact  would  hove  beod 
the  basis  of  a  decree  or  order.    If  not,  then  it  should  hit^ei  been 
referred  back  to  the  referee  with  instructions  to  amend  the  same. 
Ko  motion  was  made  to  confirm  this  report,    l^o  exceptions  were 
made  to  it.    Ko  action  was  taken  thereon.    But  it  is  unnecessary 
to  show  further  wherein  the  action  in  this  case  differed  frOm'  the 
former  chancery  practice,  as  I  deem  the  power  the  judjgel  had  to 
order  this  reference  and  appoint  the  referee  was  derived  from  the 
provisions  of  the  statute  above  referred  to. 
Vol.  n.— 66. 
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WM  evTor  in.  the  jadge  to  pnctieally  ignore  the  order  of  ref  erenoe 
he  hud  made,  and  the  report  of  the  refisrea  The  hearing  should 
have  oome  up  before  the  judge  on  an  applioation  for  an  injunctioD 
pending  suit  on  the  report  of  the  referee.  If  the  report  was  in- 
Bufficient  to  warrant  the  order,  then  it  should  be  denied.  If  de- 
fective, the  case  should  be  referred  back,  with  directions  to  the 
referee  to  amend  his  report  Whether  the  ref«renoe  was  made 
under  the  power  conferred  upon  the  judge  by  the  statute,  or  un- 
der the  general  chancery  powers  of  the  judge  or  court,  the  judge 
had  no  right  to  entertain  the  motion  of  the  defendants.  The 
api^cation  was  on  the  part  of  the  plaintifb,  and  they  had  a  right 
to  a  hearing  upon  their  own  motion.  For  these  reasons  we  hold 
that  the  judge  erred* 

The  order  made  in  this  case  at  the  instance  of  the  defendsnti 
is  set  aside  and  revoked,  and  the  cause  remanded  for  further  pro- 
oeedingSi 
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HCHl.  DEOIUS  8.  WADE,  CHiSr  Jvflicm 

HOK.  HIBAM  KNOWLES,  )  t«-^/~ 
HoN.  HENRY  N.  BLAKE;    \  •>"«"<»■• 


£yaN|  appellant,  v.  Gilhbb,  respondent. 

ttvnaKOR'-^deehratian$ofdrw&rofcomehah<nU€uei^^  B^»|Mtfl86iig«rlM 
hire,  sacd  G.,  a  eonnnon  carrier  of  paaaengers,  to  reeover  damages  for  in- 
Juries  caased  by  the  overturning  of  (i.'e  sleigh.  At  the  trial,  R.  offered 
in  evidence  the  following  fitatements  of  G/s  driver,  which  were  made  im- 
mediately after  the  aoddentand  while  he  was  in  charge  of  the  sleigh :  "  He* 
could  have  avoided  the  overturning  of  the  sleigh  if  he  had  been  paying* 
the  slightest  attention.  It  was  his  carelessness  and  there  was  no  necessity' 
for  it/'  Sdd,  that  the  statements  were  not  within  the  scope  of  the  dri- 
ver's authority,  and  were  not  admissible  against  G. 

Cabrzbrs  of  pASSBneERB  -^prvof  of  7i^liff€nc6.  It  appeared  at  the  trial  that 
G.'s  driver  had  complete  control  of  the  sleigh,  and  the  horses  were  travel- 
ing about  six  miles  per  hour  over  a  good  level  road,  when  the  sleigh 
turned  suddenly  on  one  side  and  threw  R.  from  his  seat  and  thereby  in- 
flicted a  personal  injury.    R.  could  not  prove  the  cause  of  the  accident^ 
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And  did  not  contribute  thereto,  and  wm  nonsuited.  EM,  that  the  proof 
of  the  occurrence  of  the  accident  and  infliction  of  the  injuij  establiflhcd 
a  prima  fade  case  of  negUgenoe  against  Gt.,  and  should  hare  been  sub- 
mitted to  the  Jury. 
GONTRACT  OF  PAS8ENGEB  CARRIBR8.  In  the  absence  of  a  special  oontraet, 
common  carriers  of  passen^pers  are  required  to  taxij  papsengets  ss  safalj 
as  human  foresight  and  reasonable  care  will  permit. 

Appeal  from,  Third  Disi/rict^  Lewis  and  Cla/rke  Caun^. 
Ths  judgment  of  nonsiiit  was  entered  by  Wads,  J. 

0HTJHASB3io  &  Chadwiok  and  J*.  G.  SpBATTy  for  appeilantB. 

The  conrt  eired  in  excluding  the  declarations  of  the  driyer, 
made  at  the  time  and  immediately  after  the  accident  Morw  v. 
ConneotunU  R.  R^  6  Gray,  450 ;  MaUesan  v.  N.  Y^  CkrUrdl 
Co.,  62  Barb.  364;  Price  v.  PtyrndL^  3  K  T.  325 ;  MeChrmidc 
V.  Barmmhy  10  Wend.  105  ;  Barclay  v.  HowM^  6  Pet.  498. 

The  court  erred  in  not  submitting  the  question  of  negligence  on 
the  part  of  respondents  to  the  jury,  and  in  ordering  the  judgmeut 
of  nonsuit.  Sha»rm*  &  Badf .  on  Negligence,  329,  330 ;  Wluut.  on 
Negligence,  §§  627, 661 ;  Fdtal  r.  Middlesex  R.  Co.^  109  Mass.  398 ; 
Mamry  v.  Talmadgey  2  McLean,  161 ;  JFtiirchiZd  v.  California 
S.  Co.,  13  Oal.  602 ;  Stokes  v.  SaltonstaU,  13  Pet.  181 ;  Boyce 
V.  Calif omia  S.  Co.,  25  Cal.  467 ;  Curtie  v.  Rochester  cfe  S.  R. 
Co.,  18  N.  T.  542 ;  Derwort  v.  Loomer^  21  Oonn.  246. 

The  doctrine  of  contributory  negligence  does  not  apply  to  this 
case.  Appellants  did  not  contribute  to  the  overturning  of  the 
sleigh.  Shearm.  &  Bedf.  on  Negligence,  32,  36,  87 ;  Whart.  on 
N^igence^  §  301 ;  Richmond  v.  Sacramento  V,  R,  Co.,  18  Cal. 
857;  NeedhamY.  S.  F.  <&  S.J.R.  Co.,37  id^422;  2  Para,  od 
Oont.  226-228. 

W.  F.  Sanders  and  Johnston  &  Toolb,  for  respondents. 

Appellants  could  not  recover  if  they  failed  in  establishing  one 
of  these  propositions,  that  the  alleged  injury  was  caused  by  the 
negligence  of  i^espondents,  and  that  the  jury,  from  the  evi- 
dence, could  compute  the  damages  for  which  respondents  wen 
liable. 
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The  question  of  negligence  is  ft  mixed  one  of  law  and  fact. 
When  facts  are  presented  the  court  determines  whethet  or  not  neg- 
ligence is  established.  The  court  should  nonsuit  a  party  if  it  would 
set  aside  a  verdict  in  his  favor  for  want  of  evidence  to  support  it'. 
Questions  of  negligence  are  not  exceptions  to  the  rule.  All^ro 
V.  Duncan,  24  How.  Pr.  210 ;  Pratt  v.  Hull,  13  Johns.  334 ;  Stu- 
art V.  Simpson,  1  Wend.  376 ;  Dem&yer  v.  Souzer,  6  id.  486 ; 
WUda  V.  Hudson  R,  Co.y  24  N.  Y.  430 ;  Dickens  v.  IT.  T. 
Central  R.  Go.,  38  id.  21 ;  Ganf^sley  v.  White,  21  Pick.  356 ; 
Johnson  V,  Hudson  R.  Co.,  20  N,  T.  65. 

The  declarations  of  the  driver  were  clearly  outside  of  his  ajgency. 
Sto.  on  Agency,  §§  144, 145 ;  Angell  on  Oarr.,  §§  461, 462, 484-443; 
1  Nash's  P.  &  Pr.  606,  806 ;  Lufyy  v.  Hudson  R.  Co.,  8  Smith 
(S.  Y.),  131. 

The  complaint  set  out  a  special  contract,  not  implied  or  created 
by  law.  Appellants  miist  prove  it  as  laid.  Story  on  Bailm.,  §§ 
601,  602. 

Neither  the  court  or  jury  can  apportion  negligence  and  rend^ 
a  judgment  or  verdict  for  damages,  when  both  contributed  to  the 
negligence  causing  the  injury,  or  the  result  or  consequences  after 
the  injury.  Rathbun  v.  Payne,  19  Wend.  401 ;  Button  v.  H^6d^' 
ton  R.  Co.,  18  N.  Y.  251 ;  Spooner  v.  BrooMyn  R.  Co.,  31 
Barb.  419 ;  Parksr  v.  Adams,  12  Mete.  415  ;  Harlow  v.  Hx^rnds- 
ton,  6  Cow.  191. 

Blake,  J.  The  appellants  are  husband  and  wife,  and  bring 
this  action  to  recover  damages  for  a  personal  injury-  sustained  by 
the  wife,  December  15,  1873,  in  consequence  of  the  alleged  neg- 
ligence of  the  respondents.  At  this  time  the  respondents  were 
carriers  of  passengers  in  the  Territory  and  received  the  fare  from 
appellants  for  their  transportation  from  Watson  to  Helena.  At  a 
point  near  Beavcrtown,  the  respondents'  sleigh  or  "  bobsled,'*  in 
which  the  passengers  were  being  conveyed,  was  turned  suddenly 
on  one  side  and  Mrs.  Byan,  one  of  the  appellants,  was  thrown 
about  seven  feet  from  her  seat  and  received  the  injury  described 
in  the  complaint.  At  the  trial,  the  court  sustained  the  motion  of 
the  respondents  for  a  nonsuit  and  we  are  called  upon  to  review 
this  mling. 
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In  thiB  daaB  of  eaeee  it  is  the  well-6ettled  rale  that  it  wasneoefr- 
mtf  for  the  appellants  to  prove  that  there  was  no  n^ligenoe,  or 
want  of  due  and  reasonable  care  on  their  part  which  contributed 
to  the  injniy,  and  that  it  was  caused  entirely  by  the  want  of  such 
oare  on  die  part  of  the  respondents.  Southwarth  y.  O.  0.  <b  N, 
En  Co^y  105  Mass.  842.  In  this  action  the  accident  was  not  the 
efEect  of  any  act  of  the  appellants,  and  there  is  only  one  quea- 
tlon  before  ns  for  determination.  Did  the  evidence  tend  to  prove 
that  the  sleigh  was  overturned  by  the  negligence  of  the  respond- 
ents, or  their  servant  % 

The  appellants  claim  tibat  the  court  erred  in  excluding  the 
dedaratioiis  of  the  driver  of  the  respondents,  which  were  made 
immediately  after  the  accident  and  during  the  time  that  he  was 
engaged  in  the  performance  of  his  duties.    He  then  said  that  he 
was  sorry  that  she  (Mro.  Byan)  was  hurt ;  that  he  could  have 
aivoided  the  overtomiug  of  the  sleigh  if  he  had  been  paying  the 
slightest  attention ;  and  that  it  was  his  carelessness,  and  there  waa 
no  necessity  for  it    The  representations  or  admissions  of  this 
agent  will  bind  the  resp<Hidents,  if  they  were  made  within  the 
scope  of  the  authority  which  had  been  confided  to  him.    Story 
on  Agency,  §  134.    We  think  that  an  examination  of  the  fol- 
lowing cpses  shows  that  this  principle  is  not  applicable  to  the 
statements  of  the  reqM>ndentB'  driver,  which  the  appellants  sought 
to  prove  in  the  court  below.    In  Ijuby  v.  Hudson  R.  A,  17  N.  T. 
181,  it  was  held  that  the  declarations  of  the  driver  of  a  car,  which 
had  run  against  and  injured  a  person,  made  after  the  accident 
occurred  and  while  he  was  in  charge  of  the  car,  that  he  could  not 
stop  the  car  because  the  brakes  were  out  of  order,  were  not  com- 
petent against  the  company  that  employed  the  driver.    In  Robwr 
wn  V.  JPH^chiurg  R^  7  Oray^  92,  which  was  an  action  against 
a  railroad  corporation  for  damages  caused  by  a  collision  through 
the  negligence  of  the  engineer,  it  was  held  that  the  declarations 
of  the  engineer  respecting  the  accident,  made  a  number  of  days 
afterward,  were  not   competent   against    the  company.      The 
flupieme  court  of  the  United  States  has  recently  considered  the 
same  question  in  Packet  Co.  v.  Cloughj  20  WalL  628.    It  was 
held  that  the  conversation  of  the  captain  of  a  steamboat  witili  a 
party  who  was  injured  in  going  upon  the  boat,  made  two  uA 
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one-half  days  after  the  accident  occtirred,  in  which  he  stated  that 
the  injury  was  caused  by  the  carelessnees  of  the  hands  in  failing 
to  put  ont  the  regular  plank,  was  not  competent  against  the  own- 
ers of  the  boat.  Mr.  Justice  Strong,  in  delivering  the  opinion 
of  the  court,  said :  "  But  an  act  done  by  an  agent  cannot  be 
varied,  qualified  or  explained  either  by  his  declarations,  whidii 
amount  to  no  more  than  a  mere  narrative  of  a  past  occurrence,  or 
by  an  isolated  conversation  held,  or  an  isolated  act  done  at  a  later 
period.  1  Taylor  on  Evidence,  §  526.  The  reason  is  that  the 
agent  to  do  the  act  is  not  authorized  to  narrate  what  he  had  done 
or  how  he  had  done  it,  and  his  declaration  is  no  part  of  the  ^  re$ 
gesUB.^ "  In  a  later  case,  the  same  high  tribunal  held  that  ^  the 
opinion  of  an  agent,  based  upon  past  occurrences,  is  never  to  be 
received  as  an  admission  of  his  principals  *  *  *  ."  in^t^r- 
ance  Co.  v.  Mahxyney  21  Wall.  157.  Sir  William  Grant  dis- 
cusses this  proposition  in  Favrlie  v.  SaatingSy  10  Ves.  128,  and 
says:  "If  any  fact,. material  to  the  interest  of  either  party,  rests 
in  the  knowledge  of  an  agent,  it  is  to  be  proved  by  his  testimony, 
not  by  his  mere  assertion."  Story  on  Agency,  §  136,  and  cases 
there  cited;  Anthony  v.  EaiahrooJcy  1  Col.  76,  and  cases  there 
-cited  \  M.(&  M.  R.  Go.  v.  Finney ^  10  Wis.  388. 

In  the  case  at  bar,  what  the  driver  said  to  the  appellants  con- 
cerning the  accident  was  the  narrative  of  a  past  occurrence  and 
could  not  affect  the  liability  of  his  principals.  In  the  authorities 
which  have  been  referred  to,  the  number  of  hours  or  days  that 
elapsed  after  the  occurrence  of  the  accident  complained  of ^  and 
during  which  the  agent  made  certain  admissions  against  his  prin- 
cipal, is  treated  as  an  immaterial  fact.  If  they  were  uttered 
before  the  journey  upon  which  the  injured  party  entered  was  ended 
they  were  mere  narration.  When  the  Respondents^  driver  made 
the  statements  to  the  appellants,  which  have  been  specified,  "  the 
iUMddent  was  past,"  and  the  .injury  to  Mrs.  Byan  waa  complete. 
"  The  only  wrong  she  sustained,  if  any,  had  been  consummated." 
Packet  Co.  V.  doughy  €upra.  Theref  ore  the  coxirt  did  not  ert 
in  excluding  the  declarations  of  the  reap^yj^det!^^^  driver. 

It  will  be  necessary  to  state  the  testvtx^      ^  O^  ^^^  a^ipftWMita  re* 
lating  to  the  alleged  negligence  of  tK  ^^^    otv^^^^  ^^  ^^^^  ^^^ 
nature  of  the  legal  question  which  iw  ^  t^    <q  ^  wwKAfete^-    ^-^ 
Vol.  II.— 66  AWt  ^ 
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appears  that  the  appellants  had  been  conveyed  in  a  coach  from 
Watson  to  a  point  which  is  south  of  Beavertown,  where  the  sleigh 
or  ^^  bob-sled  "  was  furnished  by  the  respondents  for  the  purpose 
of  transporting  the  appellants  and  express  matter  and  mail  sacks. 
When  the  accident  took  place  the  parties  were  traveling  upon  a 
good  level  road  ,at  the  rate  of  about  five  or  six  miles  per  hour,  and 
the  snow  on  the  ground  made  fin6  sleighing.  The  horses  were 
strong  and  under  the  control  of  the  respondents'  driver  and  were 
stopped  immediately,  without  any  difficulty,  and  the  sled  did  not 
ran  out  of  the  road  or  track.  The  appellants  know  of  no  cause 
for  the  upsetting  of  the  sleigh,  although  Mr.  Syan,  one  of  the 
appellants,  made  a  careful  examination  at  the  time  for  the  pur- 
pose of  discovering  it.  Upon  this  subject,  the  evidence  does  not 
enlighten  us. 

When  these  facts  are  reviewed  it  will  be  seen  that  only  one  ques- 
tion can  be  discussed.  Did  the  appellants  support  their  allegation 
of  negligence  on  the  part  of  the  respondents  by  producing  testi* 
mony,  which  tended  to  prove  that  the  accident  occurred,  without 
the  fault  of  the  appellants,  under  the  circumstances  which  have 
been  pointed  out  ? 

The  complaint  in  this  case  contains  the  same  allegations  as  xae 
cledlaration  at  common  law  in  similar  actions.  No  contract  be- 
tween the  appellants  and  respondents  is  set  forth  in  the  pleadings, 
or  mentioned  in  the  evidence,  which  is  in  conflict  with  the  obliga- 
tions that  the  law  has  imposed  upon  the  respondents  as  commoL 
carriers  of  persons.  The  appellants  were  passengers  for  hire. 
What  was  the  duty  of  the  respondents  i  They  were  required  to 
carry  the  appellants  from  Watson  to  Helena  as  safely  as  human 
foresight  and  reasonable  care  would  permit.  The  nature  and  limi- 
tations of  this  obligation  have  been  defined  accurately  in  the  follow- 
ing autborities.  '^Carriers  of  passengers  for  hire  are  bound  to  use  the 
utmost  care  and  diligenoe  in  the  providing  of  safe,  sufficient  and 
suitable  coaches,  harnesses,  borses  and  coachmen  in  order  to  prevent 
those  injuries  which  human  care  and  foresight  can  guard  against'' 
IngaUs  v.  BiUsy  9  Mete  1.  The  proprietor  of  a  stage-coach  cove- 
nants that  he  will  insure  the  safe  carriage  of  passengers  by  the 
exercise  of  extraordinary  diligence  and  care,  and  is  responsible 
for  any  neglect.    FoMrohUd  v.  California  S.  Co.,  18  CaL  60&» 
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<<  Out  of  Special  regard  for  -  human  life,  and  acting  upon  the  pre- 
samption  that  eveiy  man  who  commits  his  person  to-the  charge 
of  others  expects  from  them  a  higher  degree  of  care  for  his 
bodily  safety  than  they  would  bestow  upon  the  preservation  of 
his  property,  the  law  very  wisely  exacts  from  a  carrier  of  passen- 
gers for  hire  the  utmost  care  and  skill  which  prudent  men  are 
accustomed  to  use  under  similar  circumstances.''  Shearman  & 
Sed4eld  on  Negligence,  §  266,  and  cases  there  cited ;  Story  on 
Bailments,  §  601 ;  Fick&n  v.  JoneSy  28  Cal.  627 ;  Wheaton  v.  iT. 
B.  dk  M.  E.  a.  Co.,  36  id.  683 ;  Stokes  v.  SaltonstaUy  13  Pet. 
181 ;  The  NiPro-Olycerine  case^  15  Wall.  537 ;  Angell  on  Car- 
riers, §§  521-524,  568,  and  cases  there  cited ;  Wharton  on  Negli- 
gence, §  627,  n.  3  ;  2  Kent's  Com.  601  and  notes. 

Did  the  respondents  violate  any  of  these  duties  which  were  in- 
cumbent upon  them?  The  respondents  had  the  exclusive  control 
and  management  of  the  sleigh  when  it  was  upset.  The  nature  of 
the  accident  has  been  explained  by  the  testimony.  Should  the 
question  whether  there  was  a  want  of  due  and  reasonable  care  on 
the  part  of  the  respondents  have  been  submitted  to  the  jury  ?  The 
sufficiency  and  effect  of  the  evidence  on  behalf  of  the  appellants 
appear  to  be  determined  in  many  cases.  The  supreme  court  of 
the  United  States  has  considered  these  questions.  In  Stokes  v» 
Saltonstally  13  Pet.  181,  the  plaintiff  commenced  an  action  to 
recover  damages  for  an  injury  sustained  by  his  wife  by  the  upset- 
ting of  a  stage-coach  in  which  she  was  a  passenger.  The  court 
held  that  '^  the  facts  that  the  carriage  was  upset,  and  the  plain- 
tiff's wife  injured,  are  prima  facie  evidence  that  there  was  care- 
lessness,  or  negligence,  or  want  of  skill  on  the  part  of  the  driver,, 
and  throws  upon  the  defendant  the  burden  of  proving  that  the 
accident  was  not  occasioned  by  the  driver's  fault."  In  Railroad 
Oo.  V.  PoUardy  22  Wall.  348,  the  doctrine  of  the  case  of  Stokes 
V.  Saltonstally  supray  was  attacked  by  the  counsel  for  the  plaintiff 
in  error,  but  Mr.  Chief  Justice  Wapie  said  :  "  We  see  no  necessity 
for  reconsidering  that  case."  In  77ie  Nitro-Glycerine  case,  s^ipray 
Mr.  Justice  Field  delivered  the  opinion  and  said  :  "  The  cases 
between  passengers  and  carriers  for  injuries  stand  upon  a  different 
footing.  The  contract  of  the  carrier  being  to  carry  safely,  the 
proof  of  the  injury  usually  establishes  a  prima  facie  case,  which 
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the  carrier  mufit  overcome.  Hia  oontract  ia  ahown,  prima  fads 
at  least,  to.have  been  violated  by  the  injury. "  In  Boycs  v.  Cd' 
ifomia  S.  Go,,  25  Cal.  460,  the  plaintiff  brought  the  action  to 
recover  damages  on  account  of  personal  injuries  sustained  by  him 
by  reason  of  the  upsetting  of  the  defendant's  coach  on  which  he 
was  a  passenger.  Mr.  Chief  Justice  Sakdbbson  delivered  the 
opinion  and  said :  '^  Admitting  for  the  sake  of  the  argument,  that 
the  aUegation  of  negligence  is  as  narrow  as  counsel  for  appellant 
claims  it  to  be,  and  that  the  cause  of  the  accident  is  unexplained 
by  the  testimony,  and  that  the  general  reputation  of  the  driver 
for  care  and  skill  is  established  beyond  question  by  the  evidenoe^ 
it  does  not  follow  that  the  overturning  of  the  coach  is  to  be 
charged  to  the  account  of  unavoidable  accident,  or  to  some  oauae 
which  human  care  and  foresight  could  not  prevent,  and  th^:^ 
fore  the  defendant  excused  from  all  liability  for  the  consequences 
to  the  plaintiff.  The  argument  places  the  burden  of  explana- 
tion  upon  the  shoulders  of  the  plaintiff ;  but,  unfortunately  for  the 
argument^  the  law  places  it  upon  the  shoulders  of  the  defendant. 
Upon  the  trial  of  an  action  of  this  character,  it  is  only  necessary 
for  the  plaintiff  to  prove  the  overturning  of  the  coach  and  the  in- 
juries caused  thereby.  Having  done  this  he  may  rest,  for  the 
presumption  is  that  the  overturning  occurred  through  the  negli- 
gence of  the  coachman,  and  the  burden  of  proving  that  there 
has  been  no  negligence  is  cast  upon  the  defendant.  How  the 
overturning  occurred  is  no  part  of  the  plaintiff's  case.  The 
fact  that  the  coach  did  overturn  is  all  that  he  need  establish  in 
order  to  recover  for  such  injuries  as  he  may  have  sustained.  In 
order  to  rebut  this  presumption  of  negligence,  the  defendant 
must  show  that  the  overturning  was  the  result  of  inevitable  casu- 
alty, or  some  other  cause  which  human  care  and  foresight  could 
not  prevent,  for  the  law  holds  him  responsible  for  the  sUghtest 
negligence,  and  will  not  hold  him  blameless  except  upon  the  most 
satisfactory  proofs.  In  doing  this  the  defendant  must  necessarily 
explain  how  the  overturning  occurred,  and  if  he  fails  to  do  this, 
the  presumption  of  negligence  remains.  *  *  *  Counsel,  by 
admitting  that  the  overturning  occurred,  to  the  personal  injuiy  of 
the  plaintiff,  and  that  such  overturning  is  unexplained  by  the  evi 
dence,  admits  that  a  cause  of  action  has  been  established,  against 
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which  he  has  ahown  no  defense.''  In  Yeamana  r.  O.  O.  8.  N. 
Co.y  44  Oal.  84,  the  case  of  .9o^<M  y .  OaiifomiaS.  (Jo.y  9upr<iy  was 
affinned,  and  the  oonrt  refers  to  "  the  application  of  the  well-set- 
tled principle,  that  as  between  a  passenger  and  a  common  carrier 
of  passengers,  the  proof  of  the  qccnrrenee  of  an  accident,  without 
fault  of  the  passenger,  is  prima  facie  proof  of  negligence  on  the 
part  of  the  carrier."  The  legal  principles  which  have  been  an- 
nounced are  applicable  to  this  case,  and  are  sustained  by  the 
authorities.  Story  on  Bailments,  §  001,  a;  FmrcMld  y.  OiMfcr- 
niaS.  Co.y8vpra;  Moken v.  JcmeSySujpi^;  J^eitaly. Middles^ 
Co.y  109  Mass.  405 ;  AngeU  on  Oarr.,  §§  61,  669,  and  cases  there 
cited;  Shearman  &  Bedfield  on  NegL,§  980,  and  cases  there  cited; 
McMnneyy.I^mlyl'ilLoLeBXiy  540 ;  Stoohton  Y.Prey^  4GilL  406; 
FaH€h  V.  ReigUj  11  Gratt.  697 ;  WUhU  y.  Bohter,  8  E.  D. 
Smith,  827. 

It  follows  that  there  was  eyidence  relating  to  the  alli^ged  negli* 
gence  of  the  respondents,  which  should  haye  been  submitted  to 
the  jury.  The  court  erred  in  assuming  that  the  testimony  did 
not  haye  a  tendency  to  proye  that  there  was  a  want  of  due  and 
reasonable  care  on  the  part  of  the  respondents.  The  authorities 
whidi  haye  been  cited  refer  to  the  upsetting  or  oyertuming  of  a 
coach  or  wagon.  The  respondents  used  yoluntarily  a  sleigh  or 
"  boVfiled ''  upon  a  portion  of  the  route  between  IVatson  and 
Helena,  and  allege  in  their  answer  that  this  means  of  conyeyance 
was  the  most  oonyenient  and  suitable  at  the  place  where  the  acd* 
dent  occurred.  There  is  nothing  in  the  character  of  this  yehide 
which  modifies  the  rules  of  law  that  haye  been  referred  to. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below 
be  rey6rsed  with  costs,  and  that  the  action  be  remanded  for  a  new 
triaL 

Judgment  revereed. 

Kkowlbs,  J.,  concurred. 

Wadb,  0.  J*.,  dissenting.  I  hold,  with  the  majoritfof  the 
court,  that  the  dedlanitions  6i  the  driyer  were  properly  excluded, 
but  as  to  the  other  branch  of  the  case  I  haye  serious  doubts  as  to 
the  correctness  of  the  deeislon  and  eficprsas  my  own  views  upoD 
the  questf  on  as  follows : 
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• 
The  general  thongli  not  the  uniform  doctrine  of  the  laws  is 

that)  where  the  plaintiff  in  a  case  of  this  character  proves  his 
journey  on  the  coach,  the  accident,  and  the  damages  he  has  suf- 
fered, he  thereby  makes  a  prima  fcbcU  case  against  the  coach 
owner  or  proprietor,  and  that  negligence  on  the  part  of  such 
owner  is  thereby  implied  and  presumed,  and  the  burden  is  upon 
faim  to  rebut  such  presumption* 

In  the  case  of  ChrUt/ie  v.  Origgs^  2  Camp.  79,  Chief  Justice 
Mansfisld  says :  ^^I  think  the  plaintiff  has  made  ^  prima  faeis 
case  by  proving  his  going  on  the  coach,  the  accident  and  the  damage 
he  has  suffered!  .It  now  lies  on  the  other  side  to  show  that  the 
coach  was  as  good,  a  coach  as  could  be  made,  and  that  the  driver 
was  as  skillful  a  driver  as  could  anywhere  be  found  *  *  ♦ 
When  the  breaking  down  or  overturning  of  a  coach  is  proved, 
negligence  on  the  part  of  the  owner  is  implied.  He  has  always  the 
means  to  rebut  this  presumption,  if  it  be  unfounded,  and  it  is  now 
incumbent  on  the.  defendant  to  make  out  that  the  damage  in  this 
case  arOse  from  what  the  law  considers  a  mere  accideruy 

The  case  of  Stoker  v.  SaUonstcM^  13  Pet.  181,  decided  by  the 
supreme  court  of  the  United  States,  and  which  therefore  may  well 
be  taken  as  our  guidp  here,  sustains  the  decision  in  Christie  v. 
Origg$  and  substantially  decides  that  where  the  plaintiff  proves 
his  going  on  the  coach,  the  accident  and  the  injury,  negligence  on 
the  part  of  the  defendant  is  presumed  and  can  only  be  rebutted 
by  proof. 

Many  other  cases  might  be  cited  to  the  same  ^ect  See  Ware 
V.  Qay,  11  Pick.  106 ;  Stockton  v.  Frey,  4  Gill.  406 ;  McKen. 
n&y  V.  Neil,  1  McLean,  640;  Fa/rish  v.  Beigle,  11  Gratt.  697; 
Brehm  v.  Great  West.  R.  R.  Go.,  34  Barb.  266 ;  FairohUd  v.  Gal 
Stage  Go.,  13  Cal.  599  ;  Ingalls  v.  Bills,  9  Mete.  1. 

Granting  that  these  cases  conclusively  establish  the  doctrine 
that  proof  of  the  accident  and  the  injury  raises  the  presumption 
of  negligence  against  the  defendant  which  must  be  rebutted  by 
proof,  there  is  nothing  in  any  of  the  books  requiHng  this  proof 
to  come  from  the  defendant  only.  The  plaintifi  himself,  by  his 
•own  evidence,  may  overthrow  and  destroy  the  presumption  in 
proving  the  cirmimstanees  attesiding  Ike  accident. 

The  overturning  of  a  stage-coach,  or  other  accident,  is  alwayt 


Ae  reBoIt  of  antecedent  causes,  and  these  causes  mnat  always  gin 
diaraotor  to  the  result  A  Btag&ooaoh  nu^  be  orertnniedianil 
oooadon  injury  to  the  passenger  withoat  the  &Tilt  or  neglect  of 
the  proprietor  or  his  agent ;  or  by  reason  of  sodi  fanlt  or  n^h 
genee;  or  because  of  the  fanlt  or  careleBBnesBof'thepasBenger;  or 
in  ooQBequence  of  his  contribntory  negligence,  and  the  character 
to  attach  to  such  accident,  the  preBnmptiona  thorefrom  ariEdng,  and 
the  liability  thsreby  resulting  are  determined,  not  by  the.  result 
alone  but  by  the  caases  that  produced  it.  And  if  the  plaintifi 
takes  it  upon  Inmself  to  show  these  csosee,  and  thereby  exonerates 
the  defendant  from  all  blame,  he  deetroys  the  presumption  which 
tine  bare  proof  of  the  orertnniing  of  the  coach  creates. 

Now  in  the  cases  we  have  cited  in  which  it  is  held  that  the 
presamptioB  of  ne^ligenoe  is  fastened  upon  tiie  defendant  by 
proof  of  the  accident  and  die  injury,  it  will  be  seen  that  the  at- 
tending facts  and  drcnmstanoeB  reasonably  and  naturally  raise 
flooh  presomptaon,  as  in  the  case  of  Ohrieii*  v,  Qrigga,  where  the 
«oach  was  overtomed,  and  the  injury  resolted  by  reason  of  the 
tNreaking  of  an  azeltree.  Here  the  preeomptaon  most  rest  upon 
the  attending  canse  rather  than  upon  the  bare  fact  that  the  coadi 
oTertomed.  And  so  in  almost  eveaj  otherreported  case  whema 
it  is  held  that  this  presumption  of  negligence  is  fixed  upon  the 
defendant  by  proof  of  the  accident  and  the  injury,  the  antece- 
dent facts  revealing  the  cause  of  the  accident,  legitimately,  and 
from  their  very  nature,  canse  the  presumption  to  arise.  And  it  is 
imposBible  to  say  from  the  cases  that  this  presumption  would  have 
arisen  but  for  the  surrounding  facts  and  ciTCninBtauces  winch  im- 
peratively demanded  it.  Certainly  it  is  more  reasonable  to  sup- 
poee  that  this  burden  is  placed  upon  the  defendant  by  the  proof 
<rf  a  fact  that  natnrally  co-eates  it,  as  the  breaking  of  an  ax^tree, 
rather  than  to  jump  at  the  conclusion  itxtVi.  t^e  bare  happening 
of  the  accident,  as  the  overturning  erf  a .  CQaoU*  ■wMcb,  migVt  oocvu 
without  the  defendant's  fault 

The  natural  coBclnsion  is  that  this  ^  ^jv"?'^^'^  "^^^^ 'f^jS- 

tion  to  and  ie  somewhat  dependent  njk*/^^      ijj*si»^  ** 
dent  and  tho  causes  that  produced  it.         ^<(1(^®  .  cspsb^ 

Mr.  Parsons  (3  Parsons  tm  Oont^.^  iJ^'''\-fc*BS**'*"* 

interpretation  and  reriew  of  all  the -J/^v         ^Sy-A'^  '    ^ 
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eluAOiL  He  aajB:  ^The  plaaiitifE  most  not  merelj  proTo  tfait 
he  hea  fmtained  injniy,  bnt  mnst  go  ao  much  farther  aa  to  ahow 
that  he  aofiered  from  snoh  aoddenti  or  from  anch  other  canae  at 
majy  with  reasotuMe  jn*obalnUiy^  be  attribnted  to  the  n^ligenoe 
ef  the  defendant.  Thna  far  the  ontta  is  on  the  plaintiff.  Bat 
then  it  ahifta,  and  the  defendant  moat  prove  an  abaence  of  ne^- 
genoe  or  of  default  on  hia  pert" 

That  ia  to  aay^  the  plaintifi  doea  not  make  hia  prima  facie 
oaae  by  aimply  proving  the  aoeident  and  the  injniy,  bat  he  moat 
ahow  Bomething  of  the  natnre  and  oaoae  thereof,  and  aach  a  atate 
of  facta  attending  the  event  aa,  with  reaaonable  probability,  caoaea 
the  preaomption  of  negligenoe  to  aiiae.  And  the  facta  proven 
by  the  plaintiflh  in  the  reported  oaaea  demonatrate  that  they  are 
in  harmony  with  thia  role,  and  ahow  that  the  plaintiffa  have 
alwaya  proved  the  attending  drcnmatancea  and  the  oanae  of  the 
aoddent,  in  order  to  caoae  the  preaomption  of  negligence  to  ariae. 
A  8tage<x>aoh  may  be  overtamed  and  injoiy  reanlt  to  the  paa- 
aenger  withoat  the  fault  of  the  owner  or  hia  agent,  and  from  this 
fact  alone  the  plaintiff  ought  to  be  required,  in  making  Im  prima 
fade  eaae,  to  ahow  aaoh  a  atate  of  facta  attending  the  accident  as 
reaaonably  and  naturally  raiaea  the  preaomption  of  negligence 
agamat  the  defendant  The  aeti<m  ia  negligence,  and  aa  long  as 
the  defendant  mi^t  be  wiAont  fault  neglk;ence  ought  to  be 
ahown,  or  auch  a  atate  of  facta  aa  nataially  cauaea  the  presump- 
tion to  ariae* 

Either  party  may  prove  the  aoiroonding  facta  and  drcomstanceB. 
If  by  the  plaintiff,  and  he  ahowa  no  facta  which  naturally  and 
legitimately  raiaea  the  preaomption  of  negligence,  or  if  he  goes 
farther,  aiul  ahowa  the  defendant  without  faolt,  he  aabjecta  him- 
aelf  to  a  nonaoit ;  if  by  the  defendant,  and  he  freea  himaelf  from 
&ult  or  negligence,  he  reeovera  a  verdict  in  hia  favor. 

Bat  however  much  doubt  there  may  be^  or  if  there  be  no  doubt 
as  to  what  proof  cauaea  the  preaumption  of  negligence  to  arise 
againat  the  de&ndant,  there  certainly  ought  not  to  be  any  doubt 
whatever  as  to  thia  role  of  eyidenoe ;  that  if  the  proof  by  the 
plaintiff  first  eatablishea  the  preaompticm  of  negligrace,  and  then 
absolutely  destroys  it,  hia  caae  neceaaarily  faihi  And  the  applica- 
tion of  thia  role  to  the  facta  in  the  caae  forma  the  chief  founda^ 
tion  for  my  opinion  herein. 


1877.]  Utajt  v.  Oilxsb.  68^ 

Adopt  the  doctrii^  to  the  faUest  extent^  tlnat  the  bare  proof 
of  the  accidexit  and  the  injury  raijseg  tlie  presumption  of  negli- 
gmoe  againat  the  defendant,  and  yet  there  is  no  law  or  reason 
for  holding  that  thib  role  of  evidence  must  be  upheld  in  a  case 
where  the  pliuntiS,  after  having  raised  the  presumption,  abso* 
lutely  overthrows  and  destroys  it  by  his  own  proof.  If  in 
proving  the  accident  and  the  injury  he  goes  beyond  this  and  showa 
the  defendant  without  fault,  and  exonerates  him  absolutely  from 
all  negligence  and  want  of  care,  then  his  case  must  fail.  .He 
proves  himself  out  of  court,  and  leaves  nothing  for  the  defend- 
ant to  do.  And  in  such  a  case,  in  the  event  of  a  motion  for  non- 
suit, it  is  the  province  of  the  court  to  pass  upon  the  facts  and 
ascertain  if  the  plaintiff  has  made  a  case,  and  if  there  is  no  proof 
tending  to  show  negligence,  and,  on  the  contrary,  all  the  evidence 
repels  the  presumption,  then  such  motion  should  be  granted. 

Now  apply  these  piinciplea  to  the  case  in  hand.  Do  the  facta 
tend  to  show  that  the  injury  to  the  plaintiff  was  occasioned  under 
such  a  state  of  circumstances  as,  with  reasonable  probability,  the 
same  may  be  attributed  to  the  negligence  of  the  defendant  ?  On 
the  contrary,  do  not  the  facta  conclusively  prove  the  defendant 
without  fault? 

The  testimony,  as  produced  by  the  plaintiffs,  shows  that  the 
defendant's  sleigh,  with  the  plainti&  as  passengers,  and  its  load, 
had  accomplished  the  task  of  crossing  the  Prickly  Pear  range  of 
mountain;^  without  accident  or  trouble,  notwithstanding  the  di£S- 
eulties  and  dangers  of  thait.  dangerous  mountain  pass,  and  had 
arrived  in  safety  <hl  this  side  of  the  range,  demonstrating,  beyond 
equivocation  or  doubt,  that  it  was  judiciously  and  properly  loaded, 
and  not  overloaded,  and  at  the  time  of  the  accident  was  on  per- 
fectly level  groimd,  the  team  attached  safe  and  gentle,  and  pro- 
ceeding at  a  moderate  pace^  the  driver  sober,  skillful,  and  showing 
the  utmost  care,  having  hia  horses  under  perfect  control,  as  ia 
evidenced  by  the  fact  that  he  stopped  them  still, before  they  had 
proceeded  eighteen  inches  after  the  happening  of  the  accident, 
the  harness  in  perfeqt  order,  the  slei^^  good  and  strong,  and  yet 
the  accident  occurred,  and  the  sleigh  overturned,  and  no  one  could 
explain  the  reason  why  or  wherefore.  There  was  no  giving  away 
of  any  part  of  the  sleigh,  or  the  harness,  and  no  fault  on  the 
Vol.  n.— 67. 
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part  of  the  driver  or  the  horses.  iN'othing  was  broken,  and  errerj 
thing  in  any  way  connected  witii/the  sleigh,  the  load,  t^e  hamess, 
'the  horses  and  ^e  driver,  was  in  its  place  and  in  perfect  ordei; 
when,  npon  a  level  road,  the  sleigh  overturned  while  proceeding 
at  the  moderate  rate  of  between  five  and  six  miles  per  honr. 

This  is  the  testimony,  and  what  are  the  preanrnptions  arising 
'therefrom f  None,  it  seams  to  n%  adverse  to  the  defendants,  but 
•all  in  their  favor,  showing  them  without  Auodt,  and  presenting  a 
case  of  as  pnre  an  accident  as  ever  occnrred,  and  an  accident,  too, 
the  canse  of  which  no  one  has  yet  been  able  to  explain. 

After  the  presentation  of  this  evidence  by  the  plaintiffs  the 
«<lefendant8  moved  the  conrt  for  a  nonsuit.  Now,  in  examining 
tthis  evidence  to  ascertain  if  the  plaintiffs  had  made  9k  prima  faci$ 
'X^ase,  if  the  conrt  followed  the  role  indicated  by  Mr.  Parsons,  it 
would  not  look  to  the  accident  alone,  but  would  examine  into  the 
^cause  thereof  and  the  attending  facts  as  disclosed  by  the  evidence, 
and  would  determine  from  such  facts,  if  the  presumption  of  negli- 
gence naturally  and  reasonably  arises,  for,  to  the  extent  of  show- 
ing such  a  state  of  facts  as  raises  this  presumption,  the  onus  is 
on  the  plaintdffs  by  this  rule.  And  so  examining  l^e  testimony, 
we  say  the  fisusts  and  circumstances  attending  the  accident  do  not 
naturally  or  reasonably  raise  the  presumption  of  negligence,  but, 
•on  the  contrary,  render  such  a  presumption  utterly  impossible. 
Therefore  the  elements  that  make  up  the  plaintifib'  prima  faeu 
.case  fail.  If,  however,  the  rule  is  invoked,  that  the  bare  proof 
of  the  accident  and  the  injury  maked  the  plaintiffs'  case,  we  say 
at  is  not  applicable  to  a  case  where  the  bare,  naked  presumption 
vis  utterly  overthrown  by  absolute  and  undisputed  facts.  And 
that  is  this  case.  The  facts  estabh'shed  by  the  plaintiffi,  of  theii 
•  own  motion,  imperatively  and  conclusively  prevent  any  presump 
tion  from  arising  adverse  to  die  defendants.  And  upon  a  motion 
for  a  nonsuit  the  court  must  place  this  bare,  naked  presumption 
by  the  side  of  the  overwhelming  absolute  facts,  and  if  the  facts 
riire  imperative  and  condusive  in  their  nature,  of  which  the  court 
must  judge,  the  motion  should  prevail.  For  these  reisons  I 
'tiiink  the  motion  for  a  nonsuit  properly  gmnted. 
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TsKKcroBTy  appellant,  v.  Flowsbs,  i  asponduit 

■JCBIfiDZCTION  OF  OFFBNSS  09  A88AUIA  AND  BATTSRT.     The  legislative  asseitt 

bly  conferred  upon  the  district^conrt  "jurisdiction  of  all  offenses  not  cog. 
nisable  in  the  probate  or  justice  of  the  peace  courts.'*  F.  was  indicted 
at  a  term  of  the  district  court  for  the  statutory  crime  of  assault  and 
battery,  which  was  within  the  juxiadiction  of  the  probate  ooort.  A 
dem«rrer  to  the  indictment  on  the  ground  that  the  court  had  no  jurisdic- 
tion was  sustained.  HM,  that  the  district  court,  notwithstanding  this 
statute,  had  jurisdiction  of  the  crime  under  the  ninth  section  of  the  Or- 
ganic Act  of  the  -  Territory,  which  confers  upon  it "  cOmmon-law  jurisdic- 
tion." 

-*  OomcoN-LA-vr  jitribdictioit "  dbfikkd.  Said  dauiie» "  oommon^w  jurisdio- 
tion,"  refers  to  the  right  to  hear  and  determine  ereiy  case  at  law,  except- 
ing suits  in  equity  and  admiralty,  and  matters  in  courts-martial,  and  em- 
braces criminal  actions  which  are  cases  at  law 

COKOURREirr  jurisdiction  of  oriicm.  The  second  section  of  the  amendment 
to  the  Organic  Act,  approved  March  2, 1867,  whidi  confers  upon  the  pro- 
bate court  jurisdiction  of  certain  "  criminal  caoes/'  does  not  deprive  the 
district  court  of  its  jurisdiction  of  the  same.  The  jurisdictions  in  these 
cases  are  concurrent. 

iRuLB  FOR  DBTBRHtNtNo  JT7RIBDXCTI0N  OF  couBTB. '  The  Jurisdiction  of  the 
courts  created  by  the  Organic  Act  is  determined  by  leferring  to  said  act, 
the  statutes  of  the  Territory,  and  the  general  history  of  jurisprudence 
throughout  the  United  States. 

Appeal  from  Third  District^  Jefferson  County, 
The  demurrer  waa  eustained  by  Wadip,  J. 

J*  G.  Sp&att,  District  Attorney,  First  Distriat,  for  appellant 
Johnston  &  Tooioi^  for  respondents. 

ENOWLBSy  J.  Tke  respondents  wero  indicted  for  an  assault 
:«nd  battery  in  the  district  court  for  the  county  of  Jefferson. 
They  demurred  to  the  indictment  on  the  ground  that  said  court 
had  no  jurisdiction  of  such  an  offense.  The  court  below  sustained 
the  demurrer,  and  the  distinct  attorney  for  the  first  judicial  dis- 
trict, on  behalf  of  the  Territory  and  in  its  name,  in  accordance 
W'.th  the  statute  allowing  the  same,  appealed  the  case  to  this  oourt^ 
jmd  assigns  thifi  ruling  as  error. 
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The  sixth  Bection  of  the  Oriminal  Practice  Act  of  this  Territoiy 
confers  jurisdiction  upon  the  district  courts  in  these  words :  "  The 
district  court  shall  have  jurisdiction  of  all  ofEenses  not  cognizable 
in  the  probate  or  justice  of  the  peace  courts,  and  of  all  common- 
law  offenses. "  Ood.  Sts.  190,  §  6.  •  The  punishment  prescribed 
by  our  statutes  for  the  crime  of  an  assault  and  battery  brings 
it  within  the  jurisdiction  of  the  probate  court.  Ood.  Sts.  279,  § 
58.  The  grant  of  jurisdiction  to  the  district  comrt  over  ^^  common- 
law  offenses  "  does  not  meet  the  difficulty  presented  in  this  case. 
Although  the  crime  of  an  assault  and  battery  was  known  to  the 
common  law,  it  is  a  statutory  offense,  having  been  so  created  by 
our  statutes.  The  danse  of  the  statute  which  confers  oommon- 
law  jurisdiction  upon  the  district  court  was  intended  to  give  that 
court  cognizance  of  the  offenses  specified  in  the  one  hundred  and 
eighty-fifth  section  of  the  Oriminal  Laws,  which  provides  that 
*^  ail  offenses  recognized  by  the  common  law  aa  crimes^  and  not 
here  enumerated,  shall  be  punished  *  *  *."  Cod.  Sts.  312, 
§  185.  TJnless  the  district  court  receives  jurisdiction  to  determine 
this  case  from  some  other  source  than  the  statutes  of  the  Territory 
it  does  not  possess  it 

The  ninth  section  of  the  Organic  Act  of  the  Territory  provides 
that  the  '^  supreme  and  district  courts  respectively  shall  possess 
chancery  as  well  as  common-law  jurisdiction."  The  question 
presented  to  us  is  this :  does  this  grant  of  jurisdiction  to  the  su* 
preme  and  district  oourte  authoiifle  tiiem  to  hear  and  determine 
•ueh  a  cause  as  the  one  before  us,  without  any  provision  of  the 
statutes  of  the  Territory,  or  in  contrav^ition  of  its  statutes. 
What  does  the  term  ^^common-law  jurisdiction  "  imply  t  Bouvier 
describes  courts  in  his  Institutes  as  follows:  '^When  con- 
sidered as  to  the  object  of  their  jurisdiction,  they  are  (1)  courts 
of  common  law ;  (2)  courts  of  equity ;  (3)  courts  of  admiralty ;  and 
(4)  cour^s-martiaL''  »  *  »  ^^Oourts  of  common  law  are  established 
to  protect  legal  rights  and  to  redress  legal  injuries.  The  remedies 
for  the  redress  of  wrongs  and  for  the  enforcement  of  rights  are 
distinguished  into  two  classes :  first,  those  whidb  are  administered 
in  courts  of  common  law ;  and  secondly,  those  whid)  are  ad- 
ministered in  courts  of  equity.  Rights,  which  are  recognized 
and  protected,  and  wrongSi  which  are  redressed  by  the  former 
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eoortOy  are  called  legal  rights  and  legal  injuries."  3  Bouv.  Inst. 
72.  Blackstone  classifies  wrongs  as  private  and  public.  Public 
wrongs  include  crimes. 

All  wrongs  are  legal  injuries.     Common-law  courts  then  have 
for  one  of  their  objects  the  redress  of  public  wrongs,  or  in  other 
words,  the  punishment  of  crimes.    A  court  having  common-law 
jurisdiction  has  the  same  jurisdiction  as  common*law  courts.  The 
•only  meaning  that  can  be  derived  from  the  phrase  "common-law 
jurisdiction,"  is  the  right  to  hear  and  determine  cases  at  common 
law.     This  is  what  common-law  courts  were  instituted  for.    It  is 
believed  that  the  language  used  in  our  Organic  Act,  "  common- 
law  jurisdiction,"  was  intended  to  vest  in  the  district  courts  and 
supreme  court  of  tl^  Territoiy  the  same  jurisdiction  as  was  pos- 
sessed by  all  the  superior  common-law  courts  of  England.    The 
judicial  system  that  prevailed  in  most  of  the  States  at  the  time  the 
Organic  Act  was  enacted  by  congress  (of  which  the  one  for  this 
Territory  is  a  copy),  included  one  court  having  jurisdiction  of  all 
common-law  causes,  civil  and  criminal,  and  that  the  intention  of 
<3ongress  at  that  time,  and  when  our  Organic  Act  was  passed,  was 
to  provide  for  a  judicial  system  similar  to  that  which  had  pre- 
vailed in  most  of  the  States,  and  which  the  great  mass  of  the  citi- 
jsens  of  the  United  States  were  familiar  with.    Even  while  the 
oldest  States  were  colonies  of  Great  Britain,  they  never  had  a 
judicial  system  that  coincided  with  that  of  the  mother  country. 
Generally,  with  them,  one  court  had  all  of  the  original  jurisdic- 
tion that  was  possessed  by  the  several  superior  courts  of  common 
law  in  England,  and  this  was  said  to  possess  oonmion-law  jurisdio* 
tion.    See  Graham  on  Jurisdiction,  139, 140,  as  to  the  jurisdiction 
of  the  supreme  court  of  Kew  York  when  that  State  was  a  colony. 
And  here  we  have  the  origin  of  this  phrase.    A  court  that  had 
<x>mmon-law  jurisdiction  had  the  right  to  hear  and  determine 
eveiy  case  that  did  not  fall  within  the  classes  known  as  suits  in 
•equity  or  admiralty,  or  matters  of  which  a  court-martial  took  cog- 
nizance.   It  had  the  same  jurisdiction  as  the  combined  jurisdio- 
tions  of  the  several  superior  common-^law  courts  of   England. 
When  a  new  legal  right  was  created,  or  a  legal  wrong  proscribed, 
it  was  not  necessary  to  pass  a  statute  giving  any  court  jurisdiction 
of  the  same,  for  a  eonrt  having  commoii-law  jurisdiction  had  to 
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general  and  enlarged  a  jurisdiction  of  all  legal  remedies,  that  it 
could  take  cognizance  of  any  action  involving  the  determination 
of  the  same.  In  the  case  of  Parsons  v.  Bedford^  3  Pet  433,  it 
was  held  that  suits  at  common  law,  as  specified  in  the  seventh 
amendment  to  the  constitution  of  the  United  States,  included  all 
suits  not  of  equity  or  admiralty  jurisdiction,  and  was  not  confined 
to  cases  which  were  known  to  the  old  and  settled  proceedings  at 
the  conmion  law.  Suits  at  common  law  signify  nothing  more  than 
cases  at  law.  This  is  undoubtedly  the  proper  construction  of  the 
phrase  ^^  common  law,"  as  used  in  our  Oi^nic  Act.  Actions  at 
common  law  signified  formerly  every  case  not  of  equity  or  admir- 
alty jurisdiction,  or  cases  within  the  cognizance  of  a  court-martial. 
Now  cases  at  law  occupy  the  same  position.  They  embrace  every 
class  of  cases  not  of  one  of  these  jurisdictions.  If  we  take  the 
above  decision  as  a  guide,  cases  at  law  and  cases  at  comm<m  law 
are  convertible  terms,  when  applied  to  the  jurisprudence  of  the 
United  States.  Both  are  used  to  designate  a  class  of  cases  that 
are  not  known  as  equity  or  admiralty  suits,  or  matters  within  the 
cognizance  of  oourts-nlEirtiaL  Once  this  class  of  cases  was  known 
as  cases  at  common  law,  now  eases  at  law.  Whenever  then  a  case 
*  is  known  as  one  at  law,  or  at  common  law,  any  court  whose  juiia- 
diction  is  described  by  the  language,  '*  law  or  common  law,"  can 
take  cognizance  of  it.  A  criminal  action  is  one  at  law.  It  is  a 
public  wrong  which  is  redressed  by  an  action  in  the  name  of  the 
people  in  their  collective  or  aggregate  capacity.  A  private  wrong 
is  redressed  in  the  name  of  the  party  injured.  An  indictment 
with  us  is  nothing  but  a  pleading  on  the  part  of  the  Territoiy. 
From  a  review  of  the  common-law  writers,  it  will  be  seen  that  a 
criminal  action  is  always  classed  as  one  at  law.  Chitty's  Black- 
stone,  bk.  3,  pp.  1,2;  id.,  bk.  4,  p.  4.  ^^  For  pleas  or  suits  are 
regularly  divided  into  two  sorts,  pleas  of  the  Grown,  which  com- 
jMreliend  all  crimes  and  misdemeanors,  wherein  the  king  on  behalf 
of  the  public  is  the  plaintiff,  and  common  pleas,  which  include  all 
civil  actions  depending  between  subject  and  subject  Chitty's 
Blackstone,  bk.  3,  p.  40.  Other  authorities  might  be  cited  to  tiie 
same  point.  An  interpretation  of  this  clause  in  our  Organic  Act 
has  been  made  by  the  supreme  court  of  the  United  States  in  the 
case  of  Ferris  v.  Eigleyy  SO  Wall.  876.    In  referring  to  the  Ian* 
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guage  **  comm<m-law  juiiadictioii,"  which  ooeura  in  the  mnth  BOCr 
don  of  the  Oiganic  Aot  of  Utah  (which  section  is  the  same  aa 
that  of  our  Oiganic  Act),  the  conrt  says  :  "  The  oommon-law^ 
and  chancery  jorisdiction  here  conferred  on  the  district  and  su- 
preme courts  is  a  jurisdiction  yeiy  ample  and  very  well  under- 
stood. It  includes  almost  every  matter,  whether  of  a  civil  or 
criminal  cognisance,  which  can  be  litigated  in  a  court  of  justice." 

Ohanoery  jurisdiction  is  well  known.  It  does  not  embrace  a 
cognizance  of  criminal  cases.  The  right  to  hear  and  determine 
such  cases  must  come  under  the  grant  of  common-law  jurisdiction. 
And  it  would  seem  that  the  proper  construction  of  this  language 
of  that  court  would  be  that  this  grant  of  common-law  jurisdiction 
included  the  right  to  hear  and  determine  almost  every  criminal 
matter  that  ^  can  be  litigated  in  a  court  of  justice." 

It  may  also  be  observed  that  in  the  above  case  of  Ferris  v,  JBig* 
ley^  the  court  derived  what  jurisdiction  congress  intended  to  con- 
f  er  upon  the  probate  court  of  Utah,  from  the  language  of  the  Or- 
ganic  Act,  and  the  history  of  the  jurisprudence  that  generally  pre* 
vails  in  the  Uuited  States.  It  holds  that  the  jurisdiction  of  ,the 
probate  court  of  Utah  must  be  confined  to  the  probate  of  wills 
and  matters  of  estates.  The  justice  of  the  peace  courts  have  a 
very  limited  jurisdiction.  They  were  evidently  intended  as  in- 
ferior courts.  Where  then  are  we  to  have  a  court  <  with  general 
and  original  jurisdiction  of  all  cases  at  law,  such  as  were  the 
courts  known  as  common-law  courts  in  the  several  States,  if  it  is 
not  the  district  and  supreme  oourts  ?  Such  I  am  confident  is  the 
character  of  our  district  court  and  so  intended  by  the  power  that 
created  it.  Hence  it  would  have  jurisdiction  of  the  case  at  bar 
because  it  is  a  case  at  law. 

The  fact  that  under  the  amendment  to  our  Organic  Act  ap- 
proved March  2, 1867,  the  probate  court  would  have  jurisdiction 
of  this  case,  does  not  militate  against  the  above  views.  Under 
the  second  section  of  this  amendment  ^^  the  probate  couits  of  the 
Territory  of  Montana,  in  their  respective  counties,  *  *  * 
are  hereby  authorized  to  hear  and  determine  «  «  «  each 
eriminal  oases  arising  under  the  laws  of  the  Territory  as  do  not 
require  the  intervention  of  a  grand  jury."  It  is  not  uncommon  to- 
fioid  two  oourts  having  oomoonent  jurisdiation  over  the  same  cUuia 
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of  oases.  We  find  that  the  court  of  oommon  pleas  and  die  king-'s 
bench,  as  organized  by  the  jarisprudenoe  of  England,  had  ooncur 
rent  jurisdiction  over  many  subjects.  Blackstone,  bk.  3,  pp.  37-42. 
The  courts  of  the  United  States  and  the  State  courts  have  concur- 
rent jurisdiction  over  many  causes  of  action.  This  amendment  to 
our  Organic  Act  confers  jurisdiction  in  certain  "criminal  cases'' 
upon  the  probate  court,  but  does  not  prohibit  the  same  to  the  ^s- 
trict  court.  We  have  seen  that  the  district  court  had  jurisdiction 
of  this  cause  bef oi*e  this  amendment  was  adopted.  The  amend- 
ment repeals  the  original  act  only  so  far  as  it  is  "inconsistent  '' 
with  the  same.  Two  statutes,  that  confer  jurisdiction  over  the 
same  class  of  actions  to  different  courts,  are  not  incompatible  be- 
<»UBe,  as  we  have  seen,  courts  may,  and  frequently  do,  have  con- 
current jurisdiction.  Nor  is  this  conclusion  inconsistent  with  the 
jurisdiction  conferred  by  statute  upon  the  courts  of  justices  of  the 
peaee.  The  case  of  Ferris  v.  Higley^  as  before  stated,  bases  its 
oondusion  upon  the  ground  that,  in  determining  the  jurisdiction 
of  the  courts  created  by  our  Organic  Act,  we  are  not  only  to  recur 
to  said  act  and  the  statutes  of  the  Territory,  but  to  the  general 
history  of  jurisprudence  throughout  the  United  States  and  the 
<^aracteristics  thereof.  Considering  these,  we  find  that  the  jus- 
tice of  the  peace  courts,  which  exist  in  most  if  not  all  the  States, 
usually  have  had  and  now  have  about  the  same  jurisdiction  as  has 
been  conferred  upon  said  courts  by  our  statutes. 

In  the  Matter  of  Martin  Cornier^  39  CaL  98,  it  was  held  that, 
within  the  purview  of  the  act  of  oongress,  approved  April  14^ 
1802,  conferring  upon  certain  State  courts  the  right  to  naturalize 
aliens,  a  court  having  jurisdiction  of  earns  common-law  cases  was 
a  court  of  common-law  jurisdiction.  It  cannot,  however,  have 
been  the  intention  of  the  f  ramers  of  our  Oiganic  Act,  that  the 
giving  of  the  district  and  supreme  courts  jurisdiction  over  some 
law  or  common-law  actions,  would  be  a  compliance  with  the  terms 
used.  The  probate  court  originally  had  jurisdiction  only  of  mat- 
ters pertaining  to  estates  and  wills.  The  justice  of  the  peace 
<x>urt8  have  by  the  terms  of  the  Oi^nic  Act  a  very  limited  juris- 
diction, and  tihould  the  legislative  power  of  the  Territory  confer 
upon  the  district  and  supreme  court  jurisdiction  only  of  a  few  law 
lightfcdly  and  in  accordance  with  the  proviaions  of  the  Or- 
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gBoic  Act,  then  there  would  be  a  large  number  of  caeee  that  would 
fall  within  the  jurisdiction  of  no  coart.  The  interpretation  given 
to  the  phrase  ^^  common-law  jurisdiction/'  as  it  occurs  in  said  law, 
would  not  be  a  sufficient  definition  of  the  same  words  in  our  Or- 
ganic Act.  If  there  was  any  intention  bj  the  framers  of  oui 
Organic  Act  to  confer  any  jurisdiction  by  the  terms  used,  of  which 
there  can  be  no  doubt,  there  should  be  no  narrow  interpretation, 
given  them.  It  should  be  considered  that  something  reasonable 
and  beneficial  was  intended.  If  it  was  intended  that  the  confer- 
ring of  jurisdiction  of  one  or  two  chancery  cases  and  one  or  two 
law  cases  upon  the  district  court  would  be  a  compliance  with  the- 
proviso  under  consideration,  then  it  might  have  been  left  out,  for 
its  practical  effect  would  amount  to  nothing.  If  such  an  inter- 
pretation should  be  placed  upon  the  limitation  this  proviso  con- 
tains upon  the  legislative  power  of  the  Territory,  it  would  be  a 
very  narrow  one  and  hardly  consistent  with  a  reasonable  inten- 
tion. And  then  it  would  seem  that,  when  it  is  said  that  a  court 
shall  have  jurisdiction  of  law  cases,  the  conferring  upon  it  of  ju- 
risdiction of  some  law  cases  is  not  up  to  the  full  extent  of  the  ob- 
vious meaning  of  the  language  used.  The  above  decision  in  tho- 
Matter  of  Martin  Conner  defines  common-law  jurisdiction  to  mean 
the  right  '*  to  try  and  decide  causes  which  were  cognizable  by  the 
courts  of  law  under  what  is  known  as  the  common  law  of  Eng- 
land." And  yet  it  holds  that  the  right  to  try  some  of  these 
causes  meets  the  definition.  If  the  term  '^  common-law  jurisdic- 
tion "  originated,  as  I  apprehend,  in  defining  the  jurisdiction  of 
one  court,  which  had  the  jurisdiction  of  the  several  superior  law 
courts  of  England,  that  is,  the  right  to  hear  and  determine  all  law 
actions,  then  there  can  be  no  limit  in  the  law  jurisdiction  of  a 
court  whose  authority  to  hear  and  determine  oases  is  measured  by 
such  language.  It  should  be  borne  in  mind  that  the  term  ^^  coqi- 
mon-law  jurisdiction  "  does  not  occur  in  describing  the  jurisdic- 
tion of  any  court  in  England,  but  that  it  is  a  phrase  of  American 
origin  applied  to  American  courts. 

Therefore  we  find  that  the  court  below  committed  an  error  in 

sustaining  the  demurrer  to  the  indictment. 

JxUlgvi^nt  reversed. 

KoTB.— Tbe  MCtloii  of  the  law  which  h«0  been  oommented  upon  In  this  opinio^  wa» 
amended  hgr  an  act,  approved  Fehmaiy  11, 1878,  which  prorldee  that  the  district  and  pct>- 

VoL.  n.  — 68. 
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tatoooinlitfiaBkttfBOoiiflwTaBt  juritdtftton  of  owtato.  mladaMBanott. 

In  Mid  law  ^'ilian  depriTe  the  diatrlct  court  of  Jurisdlcfeioii  over  saeh  nripdwnoMior,  m  tiM 

gnad  J1117  ma^,  of  its  own  motion,  take  cognlumoe  of.'*  St8. 9th  Sees,  50.— Skp. 


Clabsb,  respondent,  v.  Gont,  appellant 

URDXB  KBFUBUrO  TO  STAT  BXBOUTiOlV  AFFBALABLB.     The  judgB  at  chamhen 

made  an  order  in  Maj,  1876,  and  refasad  to  stay  antll  the  next  term  of  the 
court  an  execution  upon  a  judgment  which  had  been  entered  in  Decem- 
ber, 1874.  Held,  tbat  th)A  ia  a  "  special  order  made  after  final  judg- 
ment/' and  therefore  appealable. 
Bxmsw  07  BAZD  OKDBB —  di§ereiion.  The  making  of  said  order  la  an  exeraae 
of  judicial  discretion,  which  will  not  be  leTersed  nnless  there  has  been  a 
dear  abuse  of  this  discretion. 

Appeal  from  Third  DUtridy  Lewis  and  Clarke  County. 

Thb  order  appealed  from  was  made  by  Wadb,  J*  The  re* 
spondent  moved  to  dismiss  the  appeaL 

Chuhasebo  &  Chadwiok,  for  the  motion. 

WooLFOLK  &  Bullabd  and  H.  M.  Pobteb,  contra. 

Blakb,  J.  The  respondents  have  filed  a  motion  to  dismiss  this 
appeal*  The  following  facts  mnst  be  considered  to  enable  ns  to 
understand  the  case.  It  appears  that  the  respondents  commenced 
an  action  in  the  court  below  against  five  persons,  inclnding  the 
appellant,  August  18,  1874,  and  a  default  was  entered.  The  ap- 
pellant moved  to  set  aside  the  default  November  3,  1874,  on  the 
ground  that  there  had  been  no  legal  service  of  the  summons  upon 
him.  The  court  overruled  the  motion  December  10, 1874,  and 
judgment  was  entered  against  said  persons.  The  appellant  then 
excepted  to  these  rulings,  but  did  not  perfect  an  appeal.  On  May 
8, 1876,  the  appellant  applies  to  the  judge  of  the  court  below,  at 
chambers,  for  an  order  staying,  as  against  him,  an  execution  whid 
had  been  issued  in  the  action  against  said  persons,  ^^  until  a  motion 
to  quash  said  execution  can  be  heard  in  said  court  at  the  next 
term  thereof."    The  grounds  of  the  motion  to  quash  the  execn* 
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tion  are,  that  the  judgment  and  execution  are  void  becauqe  nc 
summons  was  served  upon  the  appellant.  The  application  wab 
denied,  and  £rom  this  ruling  thia  appeal  has  been  taken. 

Has  this  appeal  been  taken  ^'  from  any  special  order  made  after 
final  judgment,"  provided  for  in  the  three  hundred  and  eightieth 
section  of  the  Civil  Practice  Act,  which  specifies  the  cases  in 
which  appeals  may  be  taken  "  from  the  district  courts  t "  We 
have  been  unable  to  find  in  the  authorities  a  satisfactory  definition 
of  the  term  "special  order."  Mr.  Bouvier  says  that  a  special 
rule  is  an  "  order  of  court  made  in  a  particular  case,  for  a  particular 
purpose ;  it  is  distinguished  from  a  general  "rule,  which  applies  to 
a  class  of  cases."  8  Bouv.  L.  D.  (lith  ed.)  687.  The  decisions 
of  the  supreme  court  of  California  are  conflicting  upon  this  ques- 
tion. Tn  GUman  v.  Coniflra  Costa  Co.^  8  Oal.  67,  it  is  said  that 
this  term  refers  to  "cases  where  a  court  or  judge  grants  affirma- 
lave  relief,  and  cases  where  relief  is  denied."  It  has  also  been 
held  that  the  order  should  "  follow  the  judgment  in  the  same  line 
■of  proceeding."  Ketohurn,  v.  Oripperiy  31  id.  365.  In  Pende- 
gast  V.  JEnooj,  82  id.  73,  the  court  held  that  the  order  should 
follow  the  judgment  in  "  logical  sequence,"  or  in  some  way  depend 
upon  it.  This  view  is  sustained  in  GerveUa  v.  Heh/ea,  82  id.  159, 
And  Qtiwey  v.  Oambertj  id.  804.  These  cases  were  reviewed 
in  Oalderwood  v.  Peyser j  49  id.  110,  and  overmled  upon  this 
point.  Mr.  Justice  Wallace  says  that  the  order,  " of  itself ^^ 
shall  be  the  subject  of  appeal,  and  that  "  the  statute  declares  such 
an  order,  made  subsequently  in  point  of  time  to  the  rendition  of 
the  judgment,  to  be  the  subject  of  a  distinct  appeal,  and  we  are 
not  at  liberty  to  add  that  it  must  also  be  an  order  made  in  the 
direct  line  of  the  procedure."  Our  Civil  Practice  Act  provides 
that  "  every  direction  of  a  court  or  judge  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated  an  order. 
An  application  for  an  order  is  a  motion."  §  566.  This  pro- 
^vision  makee  this  roling,  from  which  this  appeal  has  been  taken, 
iin  order.  It  is  subsequent  in  point  of  ti!me  to  the  rendition  of 
the  judgment,  and  therefore,  according  to  the  latest  decisions  of 
the  supreme  court  of  California  under  the  same  statute,  must  be 
the  subject  of  appeal. 

The  motion  is  ovennled. 
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The  counsel  were  then  heard  upon  the  merits  of  the  appeaL 

WooLVOLK  &  BuiXABD  and  H.  M«  Pokteb,  for  appellant. 
Cbuhabbbo  &  Chadwiok,  for  respondents. 

Blakje^  J.  The  facts  iq>pear  in  the  opinion  upon  the  motion 
to  dismiss  this  appeal.  The  question  for  oor  consideration  is  very 
limited  and  does  not  affect  the  substantial  rights  of  the  parties 
Did  the  jud^  err  in  refusuig  to  stay  the  execution  until  a  motion 
to  quash  the  same  could  be  heard  at  the  next  term  of  the  court! 
This  proceeding  was  in  effect  an  application  by  the  appellant  to 
the  judge  to  postpone  the  trial  or  hearing  of  the  motion  about  five 
months.  The  sound  discretion  of  the  judge  was  appealed  to.-  It 
is  the  g^ieral  rule  that  courts  of  appellate  jurisdiction  will  not  re- 
vise the  manner  in  which  a  judge  has  exercised  a  judicial  discre- 
tioir  unless  a  dear  abuse  of  that  discretion  is  shown.  We  have 
followed  this  rule  in  oases  in  which  the  action  of  the  court  in 
granting  or  refusing  a  continuance  has  been  examined.  Black  v. 
Appolonio^  1  Mon.  845 ;  Wcyrmall  v.  Beins^  id.  630  ;  Territory 
V.  Perkins^  ante^  467«  These  decisions  govern  the  case  at  bar. 
There  is  nothing  in  the  reoord  showing  that  the  judge  abused  that 
discretion  in  the  ruling  complained  of^  and  the  judgment  must  be 
affirmed. 

JvdgmerU  affirmed. 


NiOHOLSy  respcmdent,  v.  Dobbdis^  appellant 

PLBA.DIKG  —  etmplamt  for  tretpatB  by  eattk.  N.  sued  D.  for  damaepea  oansed 
by  D/8  cattle,  which  broke  and  entered  K.'b  premisee  while  they  were 
roaming  at  large.  The  complaint  alleged  that  the  premises  were  incloaet) 
bj  a  good  and  substantial  fence  "  eight  and  nine  rails  high/'  bat  did  not 
allege  that  the  fence  was  lawfal.  HM,  thiit  the  complaint  should  not 
contain  a  legal  conclusion,  that  the  fence  was  lawful,  and  tfttat  the  plain- 
tiff could  pro^e  the  kind  and  character  of  the  fence.  HM,  also,  that  th^ 
tUegation  ooooemlng  the  roaming  of  the  cattle  is  immaterial. 


18T7.]  NioHOLa  V.  Dobbin».  541 

SAMS— toaivar^/  une&rMnty  in  name.  The  oompltilmt  did  not  ftftiethe 
Chiistian  xiame  of  N.  D.  answered  and  admitted  that  N.  was  in  the  poe- 
•ession  of  the  premises  when  the  alleged  trespass  was  committed.  Held, 
that  D  waived  hSa  right  to  raise  the  question  in  this  ooart  that  the  com- 
plaint ia  onoertain  in  stating  the  name  of  N. 

Appeal /ram  Second  JHstriot^  Misaovla  County. 
The  motion  for  a  new  trial  was  overruled  by  Enowles,  J. 

W,  J.  MoOoBMioE  and  JomrsioN  &  Toole,  for  appellant. 

The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  initial,  not  the  full  name,  of  plaintiff  is  stated. 
Wiebhold  v.  HermoM/n^  post,  609. 

The  complaint  claims  damages  because  appellant  permitted  his 
cattle  to  roam  at  large  and  break  through  respondent's  fence  and 
injure  his  crop.  Appellant  was  not  guilty  of  negligence  in  allow- 
ing his  cattle  to  roam  at  laige ;  this  was  his  right.  Appellant  is 
not  liable  for  damages  done  by  cattle  while  roaming  at  large, 
Smith  y.  Williams,  a/nte,  195,  and  cases  cited. 

Kespondeni  claims  damages  as  a  statutory  right.  His  com- 
plaint should  aver  that  the  crop  was  inclosed  by  a  lawful  fence 
Dye  y.  Dye,  11  Cal.  163.  If  not  so  inclosed  respondent  cannot 
recover  unless  the  trespass  was  willful  or  wanton.  La/rkin  v. 
TayloTy  5  Kan.  433 ;  Soper  v.  Harvard  College^  1  Pick.  177. 

Ultimate  facts  should  be  stated,  so  that  the  court  could  deter- 
mine if  respondent's  fence  was  lawful.  Hilliard'sRem.  for  Torts, 
U85,  n. ;  Drowne  v.  Stimpson,  2  Mass.  444.  Complaint  liies  not 
AVer  a  wrongful  or  unlawful  breaking  of  his  fence. 

W.  J.  Stephens,  for  respondent. 

There  are  no  exceptions  properly  saved  and  no  statement  of 
evidence.  The  material  allegation  of  complaint  is  that  the  crop 
was  within  the  indosure  described.  The  answer  admits  this  al- 
legation by  hot  denying  it.  The  answer  does  not  deny  that  any 
4sattle  of  respondent  broke  the  fence.  The  actual  damages  by 
the  cattle  cannot  be  ascertained  without  a  statement  of  the  evi- 
denoB)  which  is  not  in  the  record. 
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Wadb,  0.  J.  This  is  an  appeal  from  an  order  overruling  a 
motion  for  a  new  trial  .  There  is  only  one  exception  in  the 
record  and  that  was  not  properly  saved.  The  tranficript  contains 
the  complaint  and  a  demurrer  tiiereto^  which  does  not  appear  to 
have  been  acted  on  by  the  court ;  the  answer ;  the  instructions  to 
which  there  were  no  exceptions ;  the  verdict  and  judgment ;  the 
motion  for  a  new  trial  and  order  overruling  the  same,  to  whidi 
the  appellant  excepted  but  filed  no  bill  of  exceptions.  There  is 
no  evidence  in  the  record,  and  the  grounds  of  the  motion  for  a 
new  trial,  that  "  the  evidence  was  insuiScient  to  support  tlie  ver- 
dict, and  excessive  damages  appearing  to  have  been  given  under 
the  influence  of  prejudice,"  must  necessarily  fail.  And  upon  the 
ground  ^'  that  the  verdict  is  against  law,"  owing  to  the  condition 
of  the  record,  we  can  only  look  into  the  complaint  to  ascertain  if 
it  contains  a  cause  of  action.  This  may  be  done  at  any  stage  of 
the  case. 

The  action  is  trespass,  and  the  respondent  allies  that,  at  and 
prior  to  the  commencement  of  the  action,  he  was  in  the  posses- 
sion of  a  certain  tract  of  land,  upon  which  certain  valuable  crops 
were  growing ;  that  the  land  was  inclosed  by  a  good  and  substan- 
tial fence,  eight  and  nine  rails  high ;  and  that  the  appellant  was  the 
owner  of  certain  cattle,  which,  being  permitted  to  roam  at  large, 
broke  the  fence  of  respondent  and  entered  his  inclosure  and  de- 
stroyed his  crops. 

The  appellant  contends  that  this  complaint  contains  two  distinct 
trespasses  in  one  count,  viz.,  permitting  the  cattle  to  run  at  large,, 
and  breaking  and  entering  the  inclosure.  The  argument  over- 
turns the  first  cause  by  declaring  that  appellant^s  cattle  had  the 
right  to  roam  at  large,  which  is  probably  trua  The  court  is  left 
with  the  other  cause  of  action,  which  is  undoubtedly  good.  Im- 
materiaf  matter  in  a  complaint  does  not  vitiate  it,  if  a  good  cause 
of  action  is  alleged. ' 

The  next  objection  is  that  the  complaint  does  not  aver  that  the 
land  of  the  respondent  was  inclosed  with  a  lawful  fence.  Such 
an  averment  would  be  a  mere  conclusion  of  law,  and  courts  are 
generally  asked  to  cause  such  averments  to  be  stricken  from  plead- 
ings, instead  of  requiring  them  to  be  inserted^  The  averment  in 
the  complaint  authorizes  proof  of  the  kind  and  eharacter  of  the 
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lenoe  wliich  indoBed  the  land ;  and  whether  or  not  it  is  lawful  ia 
a  question  of  law  for  the  conrt  under  the  evidence. 

The  third  argument  is,  that,  as  the  cattle  committed  this  tres- 
pass while  in  the  exercise  of  a  lawful  right,  roaming  at  large,  the 
breaking  of  the  respondent's  indosure  is  no  trespass.  As  weU 
might  it  be  said  that,  because  a  man  has  the  right  to  walk  the 
streets  in  the  night  season,  he  could  not  commit  a  burglary. 

Another  objection  is  that  the  complaint  is  uncertain  because 
the  Ohristian  name  of  the  respondent  does  not  appear  therein. 
We  hold  that  the  appellant  waived  this  objection  by  answering 
and  thus  reoogniaing  the  respondent  by  the  name  in  which  he 
brings  this  action.  The  respondent  is  further  recognized  and 
id^itified  by  the  admission,  in  the  answer,  that  he  was  in  the  pos- 
session of  die.  indoBure  described  in  the  complaint  at  the  date  of 
the  alleged  trespass.  It  is  too  late  to  raise  this  objection  to  the 
complaint  after  answering,  and  it  cannot  be  present^  for  the  first 
time  to  this  court  after  the  verdict  and  appeal  In  the,  caso  of 
Wiebbold  v,  JSermann^  pa$ty  609,  we  held  that  the  failure  to  set 
forth  the  Ohristian  name  of  the  plaintiff  rendered  the  complaint 
uBoertain.  But  this  uncertain^  must  be  tak^n  advantage  of  by 
demurrer,  or  "  the  def  endiqit  shall  be  deemed  to  have  waived  the 
same."    Oiv.  Pr«  Aet,  §55. 

JttdffmerU  affirmed. 


HiLUQAK,  appellant,  v.  Jbffebson  Oountt,  respondent. 

ft 

Btatotobt  ooNSTBUcnOK — Bewnae  Act  —  taxeUion  of  ealves.  The  third  sec- 
tlon  of  the  BsTenue  Aot,  approved  Jannarf  19,  lS79,'<loes  not  exempt 
calves  from  taxation  in  the  Territory,  and  the  fourth  section  mentions 
«*  oows  a^  calves  "  as  property  subject  to  taxation.  The  fifteenth  section 
says  that  the  tax  list  shall  indade  '*  cows  and  calves."  The  sixteenth 
section  contains  a  list  of  qnestions,  which  must  be  answered  under  oath 
by  the  tax  payer,  and  spedfiee  **  heif en  and  steers  between  one  and  two 
ymm  old,"  bat  does  nol  mentioa  calves.  The  last  qneaaon  xeqntfes  th* 
par^  to  **  ennmoiate"  '*  mj  other  pn^rty  than,  that  above  mefhtioned." 
BMg  that  calres  are  not  induded  by  the  question  about  the  "  hdfers  and 
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steMB/'  and  that  tha  list  of  queBtiona  is  s  form.  Mdd,  also,  that  ealTas 
are  taxa]ble  under  the  Bevenae  Act,  and  are  embiaeed  by  the  question  ts 
"other  property." 

Appeal  from  Third  Ddtrict^  Jeff^eraon  Covmly. 
Thb  judgment  was  rendered  by  Wade,  J. 

Johnston  &  Toole^  for  appellant 

Are  sucking  calves  sabjeet  to  taxation  in  thia  Tenitiny }  This 
IB  the  sole  question  in  tbis  ease.  All  property  most  be  assessed 
in  bulky  or  by  a  specific  list  thereof.  Oodey  on  Taxation,  861, 271, 
S72,  and  notes.  Our  statute  requires  a  list  of  all  taxable  property 
from  tax  payers,  and  prescribes  the  form  of  the  list  and  the  articles 
it  shall  contain.    Cod.  Sts.  604^  §  13 ;  605,  §§  14, 16. 

No  other  property  is  taxable  except  what  is  included  in  said 
tax  list.  People  y.  Sfrveaihy  28  Cal.  615.  Berenue  laws  are  con- 
strued most  strongly  against  the  government.  Cooley  on  Taxation, 
201,  202^  Sucking  calves  are  not  specified  in  the  Revenue  Act 
The  language  ia  ^^  cows  and  calves^"  taken  together ;  calves,  as 
defined  by  the  act,  are  one  year  old  at  least.  Ood«  Sts.  605, 
§§15, 16  ;  Falkn^  v.  Bkmt,  16  Oal,  171. 

The  list  mentions  the  grades  and  kinds  of  stoek  whioh  are  taza 
ble,  and  does  not  include  sucking  calves.  The  averment  must  be 
.uniform.  Cod.  Sts.  608,  §  20.  Uniformity  can  only  be  secured 
iby  a  strict  compliance  with  this  list 

The  last  question  in  the  list  must  be  considered  in  connection 
with  the  other  sections  of  the  Bevenue  Act,  §§  1,  4,  5, 10, 13, 14, 
15,  20.  It  means,  Have  you  any  other  difEerent  species  or  kind 
•of  property  than  that  herein  referred  to  and  classified  by  its  dis- 
tinct species }  It  does  not  mean  to  refer  to  more  property  of  the 
•kinds  already  specified  in  the  list 

J.  G.  Spsatt,  District  Attorney,  First  District,  for  respondent 
The  Revenue  Act  makes  calves  taxable  property.  Property 
^^of  every  kind"  must  be  taxed.  §3.  ^'Cows  and  calves'^  u« 
speoified  in  the  fourth  and  fifteenth  sections.  There  can  be  no 
ooubt  of  the  intention  of  the  legislature  to  make  calves  taxable. 
The  assessor  has  no  discretionary  power,  and  must  assess  thenu 
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THkb  laert  question  rektes  t»  ^^vay  odier  property,^  3md  WM  iih 
fended  to  embrace  calves  or  any  pmperty,  subject  to  tttatlon  and 
not  omtbraoed  in  die  list. 

Ehowlbs,  J.  The  appellant  sets  for&  in  his  complaint  tliat 
the  treasnrer  of  Jefferson  connty  made  an  assessment  atid  returned 
as  taxable  property  of  appellant  fifty  head  of  sucking  calves 
against  his  {potest ;  that  said  calves  were  not  1ii6  subject  of  tax- 
ation under  the  laws  of  this  Territory ;  that  in  payment  of  such  as- 
sessment the  treasnrer  seized  certain  property  of  appellant  atid  sold 
it.  The  respondent  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  and  the  appellant  assign^  this  mling 
as  error. 

Th«:e  is  only  one  question  presented  in  this  case;  Ai^  sudtdng 
calves  the  subject  of  taxation  under  the  Revenue  Act  ?  The  ap- 
pellant dajms  thsit  calves  a(re  not  taxable  imder  the  statute 
until  they  are  one  year  old.  The  Itovenue  Act,  appit>ved 
January  12,  1873  (Cod.  Sts.,  oh.  86),  contains  the  foUowihg  pro- 
visions :  "  All  property,  of  every  kind  and  nature  in  this  Terri- 
tory on  the  first  day  of  Januavy  of  aadi  year,  or  which  shall  ar- 
rive or  be  found  in  this  Territory  before  the  kst  day  of  Decem- 
ber, ensuing,  shall  be  subject  to  taxation  except  ■■"■  ■  /^  §  8. 
Oalves  are  not  among  the  exeepimifi«  After  the  statement  of  the 
exceptions  the  act  provides :  ^^  AJl  other  property,  real  oar  per- 
gonal, within  the  Territory  is  subject  to  taxation  in  the  manner 
herein  directed,  and  this  is  intended  to  embrace  ^ — .^  In  the 
following  list  of  property  is  enumerated  ^'  cows  and  calv«s.^' 
§  4.  Another  section  specifies  what  tiie  tax  Ust  shall  contain  and 
^^  oows  aod  calves "  ai*e  again  set  forth.  §  15.  From  these  sec- 
tions there  can  be  no  doubt  that  1^  l^islature  intended  that 
xsalves  should  be  taxed. 

It  is  urged  that  the  aixteenih  seelion  of  tiie  act  qnaliiiss  the 
f (Hregoing  provisioiia  and  esdudeS'  ealves  fsom^  tasuttiini  untQ  they 
are  one  year  old.  It  issaid  that  oalvea  under  one  yeai^  of  age  are 
not  specified  in  the  list^  There  is  no  epecification'iof  calves. 
'^  Heif era  and  steevs  between  oike  and  two  years- old  "  are  specified. 
Does  the  term  ^^heifem  and  sfceeiB  "  indnde  calves  ?  A  heifer  is 
Vol.  U.  — 69. 
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a  joang  oo^.  Webster'a  Diet.  la  defining  the  word  ^^  yearling,'' 
Webflter  useB  aa  an  illnfitration  the  term  ^^  yearling  heifer."  A 
heifer  is  a  young  cow  which  has  not  had  a'  calf.  1  Boav.  L.  D., 
tit.  ^^  Heifer."  A  steer  is  ^^  especially  a  castrated  taurine  male 
from  two  to  four  years  old."  Webster's  Diet  According  trr 
Webster,  the  legislatare  used  a  proper  phrase  in  qpeaking  of 
heifers  between  one  and  two  years  old,  and  an  improper  one  in  r^- 
ferring  to  steers  of  that  age.  Our  statute  provides  that  ^'  all  words 
and  phrases  shall  be  understood  and  construed  according  to  the 
approyed  and  conmion  usage  of  the  language."  Ood.  Sts.  S89, 
§  1.  Taking  this  asa  guide,  I  am  sure  that  the  term  ^'  heifer  "  or 
^^  steer  "  nowhere  includes  calf.  The  words  describe  animals  of  the 
bovine  species  which  have  advanced  to  an  age  beyond  that  of  a 
cal£  When  one  of  these  animals  has  reached  the  age  of  one  year 
in  this  Territory,  it  is  usually  called  a  yearling ;  and  if  a  more- 
definite  description  is  desired,  it  is  termed  a  yearling  heifer  or  a 
yearling  steer.  This  is  probably  the  manner  in  which  our  legis- 
latiye  assembly  intended  to  classify  cattle  of  that  age,  and  calves 
would  not  properly  come  undw  the  head  of  ^^  heifers  and  steers 
between  one  and  two  years  old," 

The  list  set  forth  in  said  sixteenth  section  is  a  mere  form.  It 
was  not  intended  to  exempt  from  taxation  all  property  that  wafr 
not  speoifieally  mentioned  in  this  list.  The  oath,  whidi  the  party 
giving  in  his  property  is  required  to  take,  shows  that  this  is  not 
the  intention :  ^^  You  do  solenmly  swear  that  you  will  well  and 
imly  answer  all  questions  in  the  following  list,  and  that  it  em- 
braces all  moneys,  goods,  live  stock,  credits  and  all  other  property 
of  any  description  whatever,  owned  or  held  by  you  as  principal, 
partner,  agent,  or  representatire,  as  the  case  may  be."  §  16.  The 
pronoun  ^^  it"  refers  to  the  ^^  list."  It  could  not  be  oonstmed  to 
refer  to  ^  answer,"  because  it  could  not  have  been  oont^nplated 
that  each  answer  would  embrace  ^^  all  moneys,  goods,  live  stodc, 
credits,"  etc,  considering  that  "  it "  refers  to  ^*  list"  and  we  find 
that  the  party  giving  in  his  property  must  swear  that  this  list  em- 
braces  all  his  property.  Why  should  a  party  be  required  to  make 
such  an  affidavit,  if  it  was  understood  that  all  his  property  would 
be  giyen  in  if  true  answers  were  made  to  the  questions  in  the  list  t 
The  only  reaso^iable  solution  is  that  a  partf  who  has  other  prop- 
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ertj  than  that  mentiomed  in  the  Ikt  ahoald  give  it  iil  Thib  is  the 
last  question  in  the  list :  '^  Have  you  any  other  property  than  that 
above  mentioned }  If  so^  enumerate  it"  Calves  are  other  prop- 
erty than  that  any  one  would  be  required  to  return  in  answer  to 
any  other  question  in  the  list.  They  are  not  exempt  from  tax- 
ation and  should  be  given  in  by  the  party  answering  this  ques- 
tion. The  term  ^'  calf/'  which  is  used  in  said  f otirth  and  fifteenth 
sections,  is  not  limited  by  the  sixteenth  section.  A  calf  is  the 
young  of  the  bovine  species.  It  is  property  which  is  not  exempt 
from  taxation  and  is  subject  to  taxation  if  it  is  found  in  the 
Territory  between  the  first  day  of  January  and  the  last  day  of 
December.  The  calves  in  controversy  were  so  found  and  were 
properly  hsted  by  the  treasurer,  l^e  demurrer  was  therefore 
sustained. 

Judgment  (i^irmed. 


Mabsh,  {^pellant,  v.  Einka,  respondent 

Obdxb  bbcvring  costs  intbrkiediatb.  Ab  order  of  the  court  requiring  a 
plaintiff  to  give  seearitj  for  the  costs,  or  jastifj,  is  intermediate  and  can 
be  reviewed  on  an  appeal  from  the  judgment  dismissing  the  action  upon 
the  failure  of  the  party  to  complj  with  the  same. 

AVfllDAvrr  ASKHia  sbcukitt  for  costs.  The  affidavit  of  a  defendant  to  the 
effect  that  he  is  acquainted  with  the  financial  condition  of  the  plaintiff, 
and  that,  to  the  best  of  his  knowledge  and  belief,  the  plaintiff  is  unable 
to  pay  the  cocrts  likely  to  accrue  in  the  action,  is  sufficient  under  the  fivei 
hundred  and  sixty-second  section  of  the  Civil  Practice  Act. 

Obdxr  RsquiBiNa  svcuritt  for  costs.  Upon  the  filing  of  said  affidavit  thiy 
court  made  an  order  that  the  plaintiff  give  security  for  the  coeta,  or  Justify 
in  a  certain  amount  before  the  trial.  Held^  that  the  defendant,  under  said 
order  and  section,  could  give  a  proper  bond,  or  justify,  or  deposit  money 
with  the  derk,  or  prove  certain  facte  and  prosecute  his  action  without 
pre-paying  the  coeta.  EM,  also,  tiuX  the  court  properly  dismissed  %h» 
action  upon  the  refusal  of  the  plaintiff,  after  a  reasonable  time,  to  perform 
any  of  these  acts. 

Appeal  from  Third  Disirict,  Lewis  and  Clarke  County, 
This  action  was  dismissed  by  Wadx,  J. 
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Seobee  &  LowsT  And  Johitston  &  Toole,  for  appellant 
The  affidavit  on  whioh  the  caae  was  dismissed  is  insufficient 
CJiv.  Ft.  Act,  §  662.    Had  Hie  affidavit  been  sufficient  die  order 
was  itnfproper.    Sts.  Ex.  Sess.  40,  §  1.    The  order  and  affidavit 
may  be  reviewed  on  appeal.    Oiv.  Pr.  Act,  §  877* 

W.  E.  OiTLLEN,  for  respondent 

The  affidavit  was  sufficient.  If  defective,  no  objection  was 
made  in  the  court  below,  and  the  question  cannot  be  raised  in  diis 
court  for  the  first  time.  Morgan  v.  JSugffy  5  Cal.  409 ;  CoUier  ▼. 
CorbeUy  16  id.  188 ;  McCartney  v.  FUz  Henry,  16  id.  184. 

Blaxe,  J.  The  respondents  filed  the  following  affidavit  and 
motion  November  17,  1875,  in  which  one  of  the  respondents 
deposes  ^^  that  he  is  one  of  the  defendants  in  the  above-entitled 
action ;  that  he  is  acquainted  with  the  financial  condition  of  the 
said  plaintifb ;  and  that,  to  the  best  of  affiant's  knowledge  and  be- 
lief, said  plaintifEs  are  unable  to  pay  the  costs  likely  to  accrue  in 
the  said  action ;  wherefore  affiant  asks  that  the  same  may  be  dis- 
missed." The  court  made  an  order  Kovember  19, 1875,  that  said 
^  plaintifEs  give  security  for  costs  in  the  sum  of  $300,  or  justify 
in  said  amount  before  the  day  of  trial."  This  appeal  has  been 
taken  from  the  judgment  that  was  entered  Novembv  36, 1875, 
dismissing  the  action  upon  the  failure  of  liie  parties  to  give  said 
security,  or  justify.  No  exception  was  saved  to  these  proceed- 
ings, but  the  ruling  of  the  court  is  an  '^intermediate  order  invol7« 
ing  the  merits  and  necessarily  affecting  the  judgment^"  and  can 
be  reviewed  on  this  appeal.  Oiv.  Pr.  Act,  §  877 ;  Mwrden  v. 
yfkedoo\  1  Mon.  49 ;  Mason  v.  Germaine^  id.  263. 

The  validity  of  the  order  complained  of  must  be  determined 
by  a  reference  to  the  five  hundred  and  sixty-second  aection  of  the 
Civil  Practice  Act,  which  provides  that  Ae  defendant  may  file  a 
motion  asking  the  court  to  dismiss  the  action,  or  rule  the  plaintifi 
to  give  security ;  that  the  motion  shall  be  accompanied  by  an 
affidavit  ^'  to  the  effect  that  the  plaintiff  is  insolvent,  or  is  not 
able  to  pay  the  costs  likely  to  accrue  upon  6aid  case; "  and  that 
*^  the  court  shall  dismiss  such  action,"  unless  the  plaintiff  justifies, 
iff  gives  a  sufficient  bond,  or  deposits  money  with  the  derk,  or 
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makes  the  afSdavit  mentioned  in  the  next  seetion.  The  seetion 
which  is  referred  to  has  been  amended  by  an  act  approved  April 
29, 1873.  Sts.  Ex.  Sess.  40.  The  amended  act  provides  that  any 
person  may  prosecnte  an  action  who  will  prove  that  he  has  a  good 
cause  of  action,  and  that,  by  reason  of  misf  oitune  or  bodily  in* 
firmity,  he  is  nnable  to  pay  the  costs  or  give  security,  and  has  no 
property  to  secure  the  same.  It  also  provides  that  the  action  of 
the  court  in  granting  or  refusing  permission  to  prosecute  a  case 
without  the  prepayment  of  the  costs,  ^^  shall  not  be  matter  upon 
which  error  can  be  assigned." 

It  is  claimed  that  the  affidavit  is  defective  because  it  does  not 
say  that  the  plaintiffs  are  insolvent,  and  the  dqponent  has  sworn 
according  to  his  belief,  and  does  not  state  the  facts  on  which  his 
belief  is  based.  It  appears  that  the  affiant  was  acquainted  with 
the  financial  condition  of  the  parties,  and  that  his  opinion  is  de- 
rived from  his  knowledge  and  belief.  The  statute  requires  the 
affidavit  to  contain  one  of  two  facts  —  that  the  plaintiff  is  insolv- 
ent, or  that  he  is  not  able  to  pay  the  costs  likely  to  accrue.  A 
party  may  not  be  insolvent  and  may  be  unable  to  pay  the  costs,, 
and  the  law  recognizes  this  distinction.  The  respondent  has  com- 
plied with  the  statute  by  stating  one  of  these  essential  facts  in  his 
affidavit,  and  the  court  was  compelled  to  make  the  order  relating 
to  the  giving  of  the  security  by  the  appellant 

The  appellant  contends  that  the  order,  made  November  19,, 
1875,  is  illegal  because  the  appellant  was  commanded  to  give  se* 
curity  for  the  costs,  or  justify,  when  he  was  entitled  under  the 
statute  to  deposit  money  with  the  derk,  or  prove  the  facts  sped* 
fied  in  the  amended  act.  The  order  is  expressed  in  general  terms 
and  it  is  not  necessary  that  it  should  enumerate  all  the  rights  of 
the  appellant  in  the  language  of  the  laws.  The  statute  and  order 
must  be  constnieJ  liberally  to  enable  the  plaintiff  to  have  his  day 
in  court.  We  thmk  that  the  appellant  could  justify  to  the  satis- 
faction of  the  court  by  witnesses,  or  give  a  bond  to  seoure  the 
payment  of  the  costs,  or  deposit  money  with  the  clerk,  or  pmve 
said  facts  under  the  order.  The  appellant  does  not  point  to  any 
actiOQ  of  the  court  by  which  he  has  been  injured.  He  did  not  offer 
to  oomply  with  the  aider,  or  make  said  deposit,  or  prove  said  facts, 
and  has  not  been  deprived  of  his  statutory  privileges. 
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It  will  be  observed  that  the  final  order  of  dismifisal  was  ent^ied 
one  week  after  the  order  dated  Ifovember  19, 1875.  It  does  not 
appear  that  the  appellant  asked  for  further  time,  or  moved  to  re- 
instate the  case  upon  the  docket^  and  we  are  satisfied  that  he  Lad 
a  i*ea8onable  time  within  whioh  he  might  have  obtained  the  right 
to  prosecute  this  action,  if  desirable.  When  he  foiled  to  perform 
any  of  the  acts  which  were  necessary,  the  dismissal  of  the  action 
followed  as  an  immediate  result. 


Stapleton,  appellant,  v,  Peasb,  respondent. 

BviDBiroB — ttaUment  of  diacaeerif  of  gitarU  hds — idetUitp  of  fuuiM$iMd  pmr' 
ions.  In  this  action  laj  S.  to  reooyer  a  quarts  lode  froro  P.,  8.  oflfored  in  evi- 
dence a  paper  purporting  to  be  the  original  declaratoiy  statement,  dgned 
bj  the  discoverer  of  the  lode  and  sworn  to  before  W.  P.,  the  oountj  re> 
corder.  P.  called  as  a  witness  W.  P.,  who  testified  that  his  signature  to 
the  jurat  of  the  statement  was  not  genuine.  S.  then  proved  that  he  had 
sent  the  original  statement  to  the  land  office  in  Helena,  Montana,  and  of- 
fered in  evidence  a  certified  oopj  of  the  statement  bj  the  county  recorder* 
8.  claimed  tliat  he  was  surprised  by  the  testimony  of  W.  P.,  and  that  P. 
did  not  prove  that  the  witness,  W.  P.,  was  the  county  recorder,  W.  P. 
HM,  that  the  production  of  the  original  statement  was  required  at  the 
trial,  and  that  8.  could  not  offer  in  evidence  a  copy  thereof,  Hdd^  alsOj 
that  the  identity  of  the  names  of  W.  P.,  the  witness,  and  W.  P.,  the 
county  recorder,  is  prima  fade  evidence  of  the  identic  of  their  persons 

Appeal  from  Second  Distrioty  Beaverhead  Cottnty. 
Thb  judgment  was  entered  by  Knowlks,  J. 

Shabp  &  Napton  and  A.  E.  Mathkw,  for  appellant. 

The  declaratory  statement  is  only  collateral  evidence  in  qect- 
ment  Parol  evidence  of  its  contents  or  a  copy  is  admissible.  1 
Oreenl.  Ev.,  §§  87,  498 ;  Ood.  Sts.  401,  §  29.  The  signature  of 
the  officer  is  only  collateral  to  the  fact  that  the  party  swore  to  the 
etatement.  The  soKsalled  copy  was  offered  to  prove  this  fMst 
1  QreenL  £v.»  §  86,  et  seg. 
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It  was  not  shown  that  the  statement  was  not  a  duplicate.  The 
conrt  could  not  presume  that  the  "William  Peck,  who  swore  it  wag: 
not  his  signature,  was  the  officer  who  signed  the  statement.  The 
main  fact  is  the  record  of  the  statement.  St«.  9th  Sess.  127.  This 
was  proved. 

Sespondent,  by  '  admitting  the  statement  without  objection, 
waived  any  right  to  compel  appellant  to  produce  the  best  evi* 
dence.  Appellant  lost  control  of  the  statement  by  sending  it  to 
the  land  office  and  a  copy  would  be  admissible.  Appellant  estab- 
lished a  prima  fade  case  by  introducing  the  statement  without 
objection. 

The  main  facts  are  admitted  in  the  exceptions ;  that  the  docu- 
ment was  a  duplicate  so  far  as  the  description  of  the  property  is 
concerned ;  the  signature  of  the  discoverer  of  the  property ;  the 
certificate  of  the  record ;  that  the  discoverer  was  sworn,  but  the 
officer  failed  to  sign  both  duplicates.  The  lack  of  Ae  signature 
of  the  officer  does  not  destroy  the  substantial  facts. 

Ohumasero  &  Ohadwiok  and  0.  W.  Tubnbb,  for  respondent. 

Appellant  could  not  recover  without  proving  that  the  declar* 
atory  statement  had  been  made  before  the  proper  officer.  Sts. 
Ex.  Sess.  83,  §  1.  Appellant  did  not  show  that  any  statement 
had  been  made,  but  proved  that  some  statement  had  been  sent  to 
Helena,  Montana.  The  paper  oflfered  in  evidence  was  not  a  du- 
plicate. The  testimony  of  Peck  sliowed  that  his  signature  was 
not  genuine. 

The  record  dffered  was  secondary  evidence,  if  any  thing.  No 
foundation  was  laid  for  its  introduction.  Ood.  Sts.  401,  §  29  ; 
1  Greenl.  Ev.,  §§  84-88,  and  cases  cited. 

Appellant  offered  the  statement  as  the  original.  The  recorder 
testified  that  his  signature  was  not  genuine.  When  the  names  are 
the  same,  it  is  presumed  that  the  persons  are  identical  until  the 
contrary  is  shown,  and  appellant  must  show  that  there  are  two 
persons  of  thq  same  name.  1  Greenl.  Ev.,  §  576 ;  Thompson  v. 
Mamraw^  1  Oal.  428 ;  Douglas  v.  Dakiity  46  id.  49 ;  Garwood 
X.  Ganooody  29  id.  620 ;  Carleton  v.  Toumsend,  28  id.  221 ; 
MoU  V.  Smith,  16  id.  640,  664 ;  People  v.  SnUO.,  46  N.  Y.  772; 
SiUoher  r.  RoohdeaUy  18  id.  86 ;  Jackson  v.  King^  6  Oow.  239. 
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Wadm,  0.  J.  Thig  IB  an  actiou  by  the  appellants  to  recover  the 
poDocooion  of  a  certain  quartz  lode  in  the  Bryant  dietriet,  Beaver- 
head eonnly,  known  as  the  Phoenix  lode.  The  req^ndent  daima 
Ae  Bame  property  under  the  xtame  of  the  Mark  Ant<my  lode. 

The  statute  concerning  the  location  and  recording  of  mining 
claims  on  yeinA  or  lodeSi  provides  that  ^^any  person  or  persons 
who  shall  hereafter  discover  any  mining  daim  upon  any  vein  or 
lode,  bearing  gold,  sQver,  cinnabar,  lead,  tin,  copper,  or  othet 
valuable  depositB,  shall,  within  twenty  days  thereafter,  make  and 
file  for  reooid  in  the  office  of  the  recorder  of  the  county  in  which 
said  discovery  is  made,  a  declaratory  statement  thereof  in  writing, 
on  oalik,  before  some  person  authorized  by  law  to  administer 
oaths,  describing  snch  daim  in  the  manner  provided  by  the  lawa 
of  the  United  States."  Sts.  Ex.  Sees.  88,  §  1.  The  person  assert- 
ing title  under  this  statute  must  produce  in  evidence  the  original 
dedaratory  statement,  duly  signed  and  sworn  ^,  or,  in  ease  the 
same  be  lost  or  not  within  his  power,  the  record  thereof,  or  a  tran- 
script of  such  record  duly  authenticated. 

The  appellants,  to  establish  their  title  to  the  property  in  ques- 
tion, introduced  in  evidence,  without  objection,  a  paper  purport- 
ing to  be  an  original  declaratory  statement,  which  was  signed  by 
the  discoverer  and  sworn  to  before  William  Peck,  county  recorder. 
They  further  proved  the  discovery  of  a  vein  of  silver  with  well- 
defined  wall  rodcs,  their  possession  an4  ouster  by  the  respondent, 
and  rested.  The  respondent  introduced  testimony  tending  Uy 
estabUsh  his  title  to  the  property,  and  called  William  Peck,  as  a- 
witness,  who  testified  that  his  signature  to  the  jurat  to  the  declara- 
tory statement  was  not  genuine.  It  was  in  evidence  that  Wil- 
liam Peck  was  the  recorder  of  Beaverhead  county  at  the  date  ot 
the  statement.  The  appellants  then  proved  that  they  had  sent 
the  original  dedaratory  statement  oi  the  Phoenix  lode  to  the 
land  office  at  Hdema,  Montana ;  that  they  had  a  correct  copy 
thereof  duly  certified  by  the  county  recorder,  and  then  offered  tlie 
same  in  evidence ;  and  that  they  were  taken  by  surprise  by  the 
teathnony  of  Peek.  It  is  stated  in  the  bill  of  exceptions  thiU;  the 
respondent  did  not  prove  that  William  Peek,  who  testified,  waa 
Khe  William  Peck  who  was  the  county  recorder  at  the  time  the 
statement  was  made. 
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The  court  thereupon  rendered  judgment  against  the  appellants, 
who  prosecute  this  appeal  to  reverse  the  same. 

The  following  facts  are  condusively  shown :  That  the  declara- 
tory statement,  introduced  in  eyidence  bj  the  appellants  and  on 
which  they  rest  their  case,  was  not  an  original  document ;  that  the 
original  was  not  lost,  and  that  it  was  under  the  control  of  the 
appellants.  Under  this  state  of  facts,  no  copy,  record  or  tran- 
script thereot^  could  be  received  in  evidence.  The  appellants  con- 
tend that,  as  the  respondent  offered  no  evidence  tending  to  show 
that  the  William  Peck  who  testified  as  to  his  signature  was  Wil- 
liam Peck,  the  county  recorder,  there  was  no  proof  that  William  - 
Peck,  the  recorder,  did  not  sign  the  jurat  to  the  declaratory  state- 
ment. No  such  proof  was  necessary*  Identity  of  names  is  prima 
facie  evidence  of  the  identity  of  persons.  2  Phil.  Ev.  606,  notes 
€f  h^e;  1  Greenl.  Ev.,  §  575 ;  ThompBon  v.  Manro^^  1  Cal.  i28 
Mott  V.  Smithy  16  id.  535 ;  Oarleton  v.  Townsendj  28  id.  219 
Oartoood  v.  Ganooodj  29  id.  514 ;  Douglas  v.  JJakm^  46  id.  49 
Hatoh&r  v.  Roohdeau^  18  N.  Y.  86 ;  People  v.  Sndthy  45  id.  772. 
The  burden  of  proof  was  upon  the  appellants,  if  they  disputed 
the  identity  of  William  Peck,  the  witness,  and  William  Peck,  the 
recorder,  to  estal^iah  the  fact  But  after  showing,  by  their  own 
proof,  that  the  original  paper  was  at  the  land  office,  and  thero  by 
their  own  act,  and  there  being  nothing  to  show  their  inability  to 
produce  it  in  evidence  at  any  time  when  required,  we  cannot  see 
much  force  in  the  objection  that  William  Peck,  the  recorder,  was 
not  properly  identified. 

The  purpose  for  which  the  original  dedaratory  statement  was 
sent  to  the  land  office  is  not  disclosed.  No  attempt  was  made  to 
ehow  that  it  had  passed  beyond  the  reach  of  the  appellants,  and, 
for  all  that  appears  in  the  record,  it  remained  there  under  their 
absolute  control.  If  the  paper  was  required  to  remain  in  the  land 
office  for  the  purpose  of  procuring  a  patent,  or  any  other  lawful 
object,  and  the  appellants  were  unable  to  produce  it,  an  authenti- 
cated transcript  of  the  record  from  the  proper  officers  of  tlie  land 
office  would  have  been  admissible  in  evidence.  No  attempt  was 
made  to  lay  this  foundation  for  the  introduction  of  secondary  evi- 
dence, and  the  certified  transcript  of  the  record  was  properly 
ezdnded. 
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The  appeUants  declare  that  thej  were  taken  by  surpriae  at  the 
testimony  of  Peck^  but  they  did  not  ask  for  a  oontinnanoe  of  the 
ease  for  this  reason.  And  they  were  not  entitled  to  «  continuance. 
Haying  the  original  document  upon  which  they  rested  their  title 
under  their  control|  they  should  not  have  been  surprised  when  its 
production  was  required  by  the  court 


FtBST  Nat.  Bahk  of  Hblbna,  respondent,  v.  iBTurSy  appellant. 

Pajjomam-^farm  tf  Moeptiom  —  review  of  endsnes,  I.  mmde  «  motion  for  a 
new  trial  pn  the  gioond  that  the  evidence  did  not  Justify  the  findings  and 
decision  of  the  eoart.  The  motion  was  overrnled,  and  the  derk  noted  the 
exception  of  I.  to  the  ruling,  but  no  bill  of  ezoeptionn  was  prepared  "  in 
the  usual  form."  SM,  that  the  action  of  the  elerk  did  not  reUeve  I.  from 
the  dutj  of  preparing  a  bill  of  exceptions  "in  the  usual  form,"  and  tkat 
the  evidence  cannot  be  reviewed  on  this  appeal*. 

Saxb  —  time  forJUing  gtaUment  an  appeal.  The  statement  on  this  appeal  was 
filed  more  than  twenty  days  after  the  entry  of  the  Jodgment,  but  witbln 
twenty  days  after  the  entry  of  the  order  overruling  the  motion  for  a  new 
triaL  L  appealed  from  the  order  and  Judgment.  BM,  that  I.  waived  bo 
rights  by  his  faUore  to  file  the  statement  within  twenty  days  after  the 
entry  of  the  Judgment. 

Appeal  from  Second  District^  Deer  Lodge  County 
Thb  judgment  and  order  appealed  from  w«re  entered  by 

SlHOWLXSi  J. 

OLAaicrr  &  Dixov  and  Jobkbton  &  Tools,  for  respondent 

Shasp  &  N APTONy  for  appellant. 

BlakB|  J.  The  respondent  objects  to  the  right  of  the  appel- 
lant to  be  heard  on  any  errors  which  do  not  appear  in  the  judg- 
ment rolL  The  action  was  tried  by  the  court,  without  a  joiy. 
The  appellants  filed  a  motion  for  a  new  trial,  April  26, 1876,  oo 
the  ground  that  the  evidence  was  insufficient  to  '^  justify  the  find* 
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ings  and  decision  of  the  court."  The  motion  was  ovenniled  and 
the  appellant  excepted.  The  transcript  says  that  ^^  no  bill  of  ex« 
oeptions  wasredooed  to  writing,  or  to  form,  and  allowed  or  signed 
by  the  court  or  judge,  at  the  time  or  during  the  tenn  at  wl^ich 
said  case  was  heard  and  said  motion  for  a  new  trial  overruled,  nor 
was  there  any  consent  of  counsel  or  direction  of  the  judge,  by  en- 
try on  the  record  or  otherwise,  that  the  bill  of  exceptions  might 
be  prepared  in  vacation  or  signed  ntmopro  timo.  Upon  the  argu- 
ment of  the  motion  it  appears  that  reference  was  made  to  the 
pleadings,  evidence,  minutes  of  the  court,  and  all  papers  that  werc» 
used  in  the  case.  This  proceeding  was  correct  under  the  amend- 
ment to  the  two  hundred  and  thirty*fifth  section  of  the  Civil 
Practice  Act  Sta.  8th  Sees.  52,  §  14.  The  sixteenth  section  of 
this  amendment  provides  that  '^  when  a  motion  for  a  new  trial  is 
heard  and  decided  upon  the  minutes  of  the  judge,  and  an  appeal 
is  taken  from  the  decision,  a  bill  of  exertions  must  be  settled  in 
the  usual  form,  upon  wMeh  the  argument  of  the  appeal  must  be  had. 
8ts.  Sth  Sess.  58.  The  action  of  the  clerk  in  noting  the  exception 
to  the  order  of  the  court  in  overruling  the  motion  for  a  new  trial 
did  not  relieve  the  appellant  from  the  duty  imposed  upon  him  by 
said  sixteenth  section.  To  secure  a  hearing  upon  his  appeal  from 
this  order,  he  was  required  to  prepare  a  bill  of  exceptions  '^  in  the 
usual  form."  The  transcript  shows  that  no  such  bill  has  been  set 
tied.  The  statute  has  defined  only  one  mode  by  which  we  can 
re»view  the  evidence  to  determine  whether  or  not  it  supports  the 
findings  of  the  court,  on  an  appeal  from  the  order  complained  of ^ 
and  the  appellant  has  not  complied  with  the  law.  AUpori  v. 
KeUey,  ante,  348;  Sarris  v.  S.  F.  S.  M.  Co.,  41  Oal.  898. 

The  statement  on  appeal  was  filed  May  16, 1876,  within  twenty 
days  after  the  entry  of  the  order  overruling  the  motion  for  a  new 
trial,  which  was  made  April  28,  1876,  but  it  was  not  filed  within, 
twenty  days  after  the  entry  of  the  judgment.  The  notice  of  ap» 
peal  states  that  the  appellant  has  appealed  from  the  order  made 
April  28,  1876,  and  from  the  judgment  and  decree.  Xt  is  claimed 
1^  the  respondent  that  the  appellant  waived  his  right  to  prepare 
the  statement  by  his  failure  to  file  the  same  within  twenty  days 
after  the  entry  of  the  judgment.  If  this  appeal  had  been  taken 
from  the  judgment  alone  tlie  position  could  be  maintained.  Civ. 
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Pr.  Act,  §  372;  Marper  v.  Mmar^  27  OaL  107;  Bryan  ▼- 
Maume^  28  id.  238 ;  CampMl  ▼.  Jcne%^  41  icL  615.  Bat  the 
preceding  section  of  the  Civil  Practice  Act  declareB  that  a  party 
who  appeals  and  ^'  wishes  a  statement  of  the  case  to  be  annexed 
to  the  record  of  the  judgment  or  order^  ♦  ♦  ♦  ghall,  within 
twenty  days  after  the  entry  of  such  judgment  or  order,  prepare 
such  statement."  Civ.  Pr.  Act,  §  871.  The  notice  of  appeal 
specifies  the  order,  which  is  appealed  from,  and  within  twenty 
days  after  the  entry  of  the  same  the  statement  on  appeal  was  filed. 
The  appellant  has  followed  substantiaUy  the  statute  in  the  prep- 
aration of  the  statement. 

On  the  hearing  of  the  appeal  the  facts  stated  in  the  findings  of 
the  court  must  be  regarded  as  true,  and  we  can  review  the  errore 
of  law  which  appear  on  the  face  of  the  judgment  rolL  AUpcH 
V.  KelXey^  supra.  The  appellant  cannot  be  heard  upon  any  other 
questions  than  the  following  errors,  which  are  embodied  in  tlie 
assignment ;  that  the  court  erred  in  its  eondosions  of  law,  and  in 
overruling  the  motion  for  a  new  triaL  But  the  consideration  of 
the  last  error  must  be  limited  to  matters  of  law. 


Collier  v.  Ebvin. 

Nbw  trial — etkunt  remanded  for  further  proceedtnge,  A.t  the  Aagwit  tarn. 
1875,  tills  ooart  reversed  the  judgment  and  remanded  the  cause  for  farther 
proceedings.  It  appeared  from  the  opinion  that  the  coart  below  tried 
two  causes  of  action  upon  a  wrong  theory,  and  that  certain  errors  must 
be  coirected  by  the  ooart  below  by  determining  the  amounts  dae  apon 
three  mortgages  and  their  priorities.  Meld,  that  the  errors  arose  upon  the 
trial  of  the  caase,  and  that  the  effect  of  the  order  of  thia  ooart  was  to  grant 
a  new  trial. 

AVFBAL  HOT  CONSIDBKED.  Both  parties  appealed.  C.  asked  for  a  new  trial, 
and  EL  for  a  modification  of  the  judgment.  A  new  trial  was  granted  on  ilia 
hearing  of  G.'s  appeaL  Held,  that  E.'s  appeal  would  not  be  oonaidarad  be- 
cause a  modification  of  the  judgment  would  be  useless. 

Appeal  from  FHrst  JHstrictj  Jefferson  Oounby. 

Blakb,  J.,  rendered  a  judgment  upon  the  faets  appearing  in  a 
prior  judgment  in  this  action.    Both  parties  appealed  and  the 
were  argued  together. 
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Shosbb  &  LowBT  and -SAinABB  A  Oullem^  for  OoUkr. 
Ohuxasbbo  a  Ohadwiok  and  M.  0.  Tabb,  for  £rnii. 
The  following  opinion  was  delivered  on  the  appeal  of  OoUier. 

Knowlsb,  J.  This  ease  was  tried  in  February,  1874^  and  heard 
an  appeal  in  this  court  at  the  Angast  term,  1875.  The  jndgtaent 
of  the  conrt  below  was  reversed  and  the  canse  nonanded.  The 
cause  came  on  for  hearing  in  the  ooort  below  at  the  October  term^ 
1876,  Mid  the  ooort  held  that,  under  the  opinion  of  this  court,  a 
new  trial  was  not  granted  and  that  a  decree  could  be  entered  upon 
the  facts  found  and  which  appeared  of  reoord  in  the  first  triaL 
The  order  of  this  court  was  as  follows :  "  The  decree  is  reversed 
and  the  cause  remanded  for  further  prooeedinge." 

We  held  in  Woolman  v.  Garrmgery  anU^  405,  that  aa  order 
like  this  did .  not  of  necessity  amount  to  a  direction  that  there 
should  be  a  new  trial,  and  that  the  opinion  of  this  court  could  be 
referred  to  in  determining  what  was  the  intention  in  making  the 
order.  It  was  also  held,  that,  if  the  error  for  which  the  case  was 
reversed  occurred  on  the  trial,  this  of  necessity  would  involve  a 
new  trial ;  but  if  the  error  ocourred  after  the  trial,  and  the  court 
below  could  take  up  the  case  at  the  point  where  the  error  occurred^ 
it  should  do  so,  and  the  order  for  reversal  would  not  call  for  a 
new  trial.  Did  the  errors  for  which  the  case  was  reversed  occur 
at  the  trial,  or  subsequent  to  it  ?  K  subsequent  to  the  trial,  was 
the  record  in  such  a  condition  that  the  court  below  could  take 
up  the  case  at  the  point  where  the  error  occurred  i 

In  determining  for  what  errors  the  decree  was  reversed,  let  us 
consult  the  opinion  rendered  at  the  time  of  the  reversal.  It  held 
that  the  court  below  had  embraced  too  much  in  its  decree,  —  the 
amount  secured  by  the  Bader  mortgage,  when  it  found  that  the 
mortgage  was  iDSufflcient  in  law,  and  that  there  were  not  facta. 
sniBcient  set  forth  in  the  cause  of  action,  that  seeks  to  foreclose 
the  Blacker  mortgage,  to  assess  the  amount  due  ou  the  Bader 
mortgage  as  an  amount  due  on  the  Blacker  mortgage.  The  ex- 
tent to  which  the  amount  due  on  the  Eader  mortgage  was  in* 
eluded  in  the  decree  was  erroneous.  When  did  this  error  occur  t 
It  must  have  occurred  on  the  trial.    It  was  an  error  in  finding  an 
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amount  for  which  a  judgment  should  berendered.  Qow  oould  this 

error  be  corrected  without  a  new  trial  and  assessing  again  the 
amount  dlie  on  the  Blacker  mortgage  ?  K  a  jury  had  wrongfully 
included  this  amount  in  their  verdict.  I  am  sure  the  error  could 

■ 

not  be  corrected  without  a  new  trial,  as  the  amounts  due  respect- 
ively on  the  Bader,  Blacker  and  Collier  mortgages  nowhere  ap- 
pear in  the  findings.  The  amount  is  specified  in  sUido.  There 
should  have  been  a  new  trial  to  remedy  this  error. 

The  second  error  might  have  been  corrected  in  some  particu- 
lars without  a  new  trial,  namely,  that  portion  holding  it  was  error 
to  include  in  the  decree  of  sale  certain  property,  not  in  the  Collier 
mortgage,  and  direct  it  to  be  sold  in  such  a  manner  that  the 
proceeds  of  the  sale  would  inure  to  the  satisfaction  of  the  Collier 
mortgage ;  and  that  property  not  included  in  the  Collier  mortgage 
could  not  be  sold  to  satisfy  it.  How  is  a  decree  to  be  drawn  to 
meet  the  case  without  asoertaining  how  much  was  due  respectively 
on  the  Collier  and  Blacker  mortgages)  The  evidence  must  be 
^ain  referred  to. 

It  was  also  held  error  to  fail  to  determine  which  of  the  mort- 
gages was  the  prior  incumbrance.  No  fact  upon  this  point  was 
found.  How  was  it  to  be  reached }  The  mortgages,  their  dates 
and  dates  of  record  must  be  inspected.  Evidence  must  again  be 
inspected  and  this  would  be  a  new  trial.  If  this  fact  might  be  as- 
certained by  an  examination  of  the  pleadings,  it  was  not  so  found. 
This  would  be  an  error  occurring  at  the  trial  and  not  subsequent 
to  it. 

It  was  suggested  in  the  opinion  that  the  case  had  been  tried  up^rn 
a  wrong  theory,  namely  :  That  the  first  and  second  causes  of  ac- 
tion were  based  upon  promissory  notes,  when  in  fact  they  were 
based  upon  the  amounts  which  had  been  paid  for  Ervin  eC  al.  on 
the  notes.  How  was  this  error  to  be  corrected  without  a  new  trial  f 
Considering  the  order  rendered  in  this  case  in  the  light  of  the 
opinion  upon  which  it  is  based,  its  effect  was  to  grant  a  new  trial 
and  it  was  error  in  the  court  below  to  refuse  one. 

In  order  to  correct  a  misapprehension  of  the  attorneys  for  both 
parties,  I  will  say  that  this  court  did  not  affirm  the  determination 
of  the  court  below  that  the  Rader  mortgage  was  insufficient  in 
Jaw  to  entitle  Collier  to  foreclose  it.     This  court  was  never  called 
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upon  to  determine  this  qnestion.  It  took  the  record  88  it.  appe^i^. 
In  the  record  W88  f  onnd  a  detennination  that  the  Bader  mortgage 
WBB  insufficient  in  law,  which  was  not  excepted  to  by  either  party. 
This  court  treated  the  case  from  that  standpoint  and  did  not  feel 
that  it  could  recede  from  it. 
The  judgment  is  reyersed  and  the  cause  remanded  for  a  new 

trial. 

Jf'ew  trial  ffranted. 

The  following  opinion  was  delivered  on  the  appeal  of  Ervin. 

Enowlxs,  J.  Thd  foregoing  decision  makes  it  unnecessary  that 
we  should  consider  the  points  presented  on  this  appeal.  The 
relief  asked  by  the  appellant  is  a  modification  of  the  judgment  in 
appropriating  the  proceeds  of  some  of  the  property  in  controversy. 
The  judgment  has  been  reversed  and  the  cause  remanded  for  a 
aew  trial,  and  any  modification  of  the  same  would  be  useless. 


Nmr,  respondent,  v*  Obb,  appellant 

liUBIUTT  OF  SUBBTIBS  UFON  A  BOND  NOT  SIGNED  BT  THB  PBIBOIPAL  —  6$top- 

pd,  N.  obtidned  a  Jadgmeort  in  the  probate  ooart  against  K.  E.  ap« 
pealed  and  gave  a  bond,  in  the  body  of  which  hia  name  appeared  as  the 
principal  and  the  appellants  as  the  sureties,  with  the  nsaal  condition  of  a 
statatorj  undertaking  on  appeal.  N.  recovered  judgment  against  K.  in 
the  district  court  and  then  commenced  this  action  against  the  sureties  on 
the  bond.  At  the  trial  the  sureties  offered  evidence  showing  that  the 
bond  was  delivered  to  the  probate  judge  with  directions  not  to  file  the 
jnme  until  K.  signed  it ;  that  the  judge  promised  so  to  do  but  filed  the 
bond  without  E.'s  signature ;  and  that  the  sureties  did  not  Iknbw  it  was 
41ed  until  the  appeal  had  been  determined.  The  evidence,  was  excluded 
by  the  court.  HM,  that  the  bond  is  not  a  statutory  undertaking  on  appeal, 
and  that  the  sureties  are  not  liable  thereon.  Held,  also,  that  N.  had  notice 
of  the  insufficiency  of  the  bond  on  its  face  when  it  was  filed,  and  that  the 
Evidence  ihould  have  been  admitted.  HM,  also,  that  the  auietiea  axe  nol 
Mtopped  from  denying  the  validity  of  the  bond. 

Appeal  from  Third  Districty  MeagJier  OawiU^. 
Thb  case  was  tried  by  Wadx,  J.,  with  a  juiy. 
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8.  Obb,  for  appellant. 

The  court  erred  in  ezchiding  the  evidence  offered  bj  appeOanl 
No  boiid,  showing  on  its  faoe^  or  tiist  is  proved  to  have  been 
signed  bj  some  parties  on  condition  tiiat  others  wore  to  sign  it 
before  it  shonld  be  nsed  or  delivered,  is  legal  or  binding  on  those 
signing  conditionally.  If  the  bond  is  in  sndi  a  condition  that  a 
party  cannot  know  from  its  appearance  that  it  is  incomplete,  a 
principal  may  take  advantage  of  an  innocent  party.  Nash  v. 
FugtUey  18  Am.  Bep.  640  (M  Gratt  202);  Wood  v.  WiuAbfimj 
2  Pick.  24 ;  Su)an  v.  Stedman^  4  Mete  548 ;  SweeUer  v.  Eay^  2 
Gray,  49 ;  Dillon  v.  JBrowf^  11  id.  179;  Saarmnento  Y.lhiniqp^ 
14  OaL  421 ;  Bem\.  Park&r,  17  Mass.  591. 

OmncASBBO  &  Ohadwiok,  for  reepondent. 

If o  motion  for  a  new  trial  has  been  heard,  and  there  is  nothing 
before  this  court  except  certain  exceptions  to  the  ruling  exelndii^ 
evidence  by  appellant.  The  cases  cited  by  appellant  are  not  in 
point.    They  do  not  relate  to  appeal  bonds. 

An  undertaking  on  appeal  is  a  voluntary  undertaking,  not  ex- 
ecuted under  legal  compulsion.  It  differs  from  official  bonds.  It 
is  a  means  of  procuring  a  private  benefit  in  the  extension  of  time 
of  payment.    Forest  v.  Ha/oen%^  86  N.  T.  469. 

An  undertaking  on  appeal  is  an  independent  contract  <m  the 
part  of  the  sureties  in  which  the  principal  need  not  unite.  Civ. 
Pr.  Act,  §§  881,  412 ;  BMinger  v.  Owdiner,  12  How.  Pr.  881 ; 
2>^6  V.  On)^,  18  CaL  409 ;  TidbMY.  Haaey^4AiA.nZi  Dai/r 
v.  United  States,  16  Wall,  1. 

The  delivery  of  the  bond  to  the  probate  judge  did  not  affect 
the  liability  of  the  sureties.  There  was  already  a  judgment  against 
the  principal.  Bespondent  was  not  liable  for  the  act  of  this 
officer,  who  was  the  agent  of  appellant  Appellant  has  had  the 
benefit  of  the  bond,  and  respondent  has  been  delayed  in  the  col- 
lection of  his  debt  against  Eay. 

One  co-obligor  may  deliver  a  bond  to  another  co-obligor  as  an 
escrow,  but  the  deliveiy  of  an  instrument  to  an  obligee  or  payee, 
or  the  agent  of  either,  is  absolute  in  law.  Deairdarff  v.  Fores- 
mam^  24  Ind.  481 ;  WM  y.  JBaird^  27  id.  868. 
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Wadb,  C.  J.  This  action  originated  in  that  of  respondent 
against  K&j  in  the  probate  court  of  Meagher  county.  The  respond- 
eat obtained  a  judgment  and  Elay  appealed  to  the  district  court, 
where  the  respondent  again  recovered  a  judgment.  To  procure 
and  perfect  this  appeal  Kay  caused  to  be  executed  a  certain  bond 
signed  by  the  appellants  as  sureties,  on  which  the  respondent  in- 
stituted this  action  and  recovered  a  judgment  against  the  sureties, 
who  bring  this  appeal  therefrom.  The  bond  is  in  the  following 
form : 

"  Know  all  men  by  these  presents  that  we,  Henry  Kay,  as  prin- 
cipal, and  Sample  Orr  and  David  F.  Eankin,  as  sureties,  are  held 
and  firmly  bound  unto  William  H«  Key  in  the  sum  of  $616.20, 
lawful  money  of  the  United  States  of  Americai  to  be  paid  to  the 
said  William  H.  Ney,  his  executors^  administrators  or  assigns,  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
and  each  of  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly,  by  these  presents.  Sealed  with  our  seals  and 
dated  this  4th  day  of  December,  A.  D.  1871." 

Then  follows  the  usual  condition  in  an  imdertaking  for  an  ap- 
peaL  The  bond  was  signed  by  said  Orr  and  Bankin,  but  was  not 
signed  by  said  Kay.  The  form  of  this  instrument  made  it  a  bond 
for  all  purposes,  as  distinguished  fi"om  a  statutory  undertaking, 
and  it  was  drawn  to  be  signed  by  Kay,  as  the  principal,  and  his 
name  appears  in  the  body  of  the  bond.  The  instrument  was  not 
signed  by  said  Kay,  and  showed  upon  its  face  that  it  was  imper- 
fect. 

On  the  trial  testimony  was  introduced  by  the  appellants  tend- 
ing to  show  that  the  brmd  was  signed  by  the  sureties  and  deliv- 
ered to  the  probate  judge  with  express  directions  that  the  same 
be  not  filed  until  it  was  signed  by  said  Kay;  that  the  judge 
promised  to  heed  these  directions,  but  filed  the  bond  without  the 
signature  of  Kay ;  and  that  the  sureties  did  not  learn  this  fact 
until  the  appeal  had  been  determined.  On  the  motion  of  the 
respondent  this  testimony  was  withdrawn  from  the  jury  as  imma- 
terial, and  the  appellants  duly  excepted  by  their  bill  of  exceptions. 

Was  this  testimony  properly  excluded  ?  This  question  can  be 
answered  by  determining  whether  the  bond  is  of  any  validity 
without  the  signature  of  the  principal  obligor.  This  bend  wag 
Vol.  II.  —  71 
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given  to  appeal  a  case  to  a  higher  oonrt  in  the  place  of  the  statu- 
tory undertaking,  which  wonld  have  answered  ereiy  parpose,  but 
it  mast  be  construed  like  any  other  bond.  The  rights  of  the 
sureties  are  the  same  as  if  this  was  a  common  law  or  official  bond 
which  had  not  been  signed  by  the  prindpaL 

These  sureties  contracted  a  conditional  obligation  onlj  by  the 
instrument  they  signed.  They  bound  themselyes  jointly  and  sev- 
erally with  Kay,  their  principal,  and  in  no  other  manner,  and  en- 
tered into  no  independent  undertaking  for  themselves.  They 
made  a  joint  and  several  promise  with  Kay,  but  no  promise  with- 
out him.  They  imdertook  to  pay  any  judgment  the  district 
court  might  render  against  Kay,  he  being  liable  with  them  upon 
the  bond,  if  he  did  not  pay  it.  This  appears  upon  the  face  of  the 
bond.  Without  Kay's  signature,  as  the  principal  obligor,  an  in- 
spection of  the  instrument  shows  it  to  be  incomplete.  When  this 
bond  was  filed  and  the  cause  appealed  thereby,  Ney  was  dbaiged 
with  notice  of  this  defect.  The  fact  that  Kay  was  liable  upon 
the  judgment,  after  its  rendition  in  the  district  court,  does  not 
change  the  rights  of  the  sureties.  This  judgment  did  not  render 
Kay  liable  upon  the  bond  with  the  sureties.  If  a  judgment 
should  be  entered  against  appellants  for  the  amount  of  the  judg- 
ment in  the  district  court,  and  they  should  be  compelled  to  pay 
It,  their  remedy  would  be  an  action  against  Kay  to  recover  the 
iimount  so  paid.  But  they  took  upon  themselves  no  obligation  to 
do  any  thing  of  the  kind.  They  promised  to  pay  whatever  should 
be  recovered  upon  the  bond  against  Kay,  if  he  did  not  pay  it,  and 
under  such  circumstances,  the  judgment  against  their  principal 
wonld  belong  to  them.  The  sureties  enter  into  the  obligation 
with  express  reference  to  their  rights  and  their  principal's  respon- 
sibility. 

The  authorities  seem  to  uphold  these  views.  In  Sacramenio  v. 
Du7ilaj?j  14  Cal.  421,  the  defendant  was  required  to  give  a  bond 
for  the  faithful  performance  of  official  duty.  The  instrument,  on 
which  the  suit  was  brought,  was  ffied  and  approved  as  such  bond. 
The  court  says :  ^^  It  (the  bond)  purports  to  be  the  joint  bond  of 
Dunlap,  as  principal,  and  of  Gass  and  Tucker  as  sureties,  but  is 
only  signed  by  the  sureties.  It  bears  neither  the  signature  nor  the 
:6eal  of  Dunlap,  and  the  question  for  determination  is  whether  the 
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iAteoded  principal,  or  the  sur^eB,  are  bound  by  it.  We  are 
clearly  of  opinion  that  they  are  not.  As  Dunla^  has  never  put  his 
signature  to  it,  the  inatrument  is  not  his  deed.  *  *  *  The 
liability  of  the  sureties  is  conditional  to  that  of  the  prindpal. 
They  are  bound  if  he  is  bound,  and  not  otherwise.  The  very  na- 
ture of  the  contract  implies  this.  The  fact  that  their  signatures 
were  placed  to  the  instrument  can  make  no  difference  in  its  effect. 
It  purports  on  its  face  to  be  the  bond  of  the  three.  Some  one 
must  have  written  his  signature  first,  but  it  is  to  be  presumed, 
upon  the  understanding,  that  the  others  named  as  obhgors  would 
.add  theirs.  Not  having  done  so,  it  was  incomplete  and  without 
.binding  obligation  upon  either." 

The  supreme  court  of  Massachusetts  in  Bean^  v.  Parker^  17 

Mass.  604,  says :    ^^  We  think  it  essential  to  a  bail  bond  that  the 

party  arrested  should  be  a  principal ;  it  is  recited  that  he  is ;  and 

&e  instrument  is  incomplete  and  void  without  his  signature.    The 

remedy  of  the  sureties  against  the  principal  would  wholly  fail  or 

be  much  embarrassed,  if  such  an  instrument  as  this  should  be  held 

binding."     See  also  Wood  v.  Wa^Mntmj  2  Pick.  24: ;   S^arp  v. 

United  States,  4  Watts,  21 ;  Flebch&r  v.  AvMin^  11  Vt.  447 ; 

Johnson  v.  Erskme,  9  Tex.  1.    In  RuesM  v.  AnnaUe^  109  Mass. 

72,  the  court  says :  '^  It  was  essential  to  the  bond  that  the  prin- 

^pals  should  be  parties  to  it ;  it  is  recited  thait  they  are  so,  and 

the  instrument  is  incomplete  and  void  without  their  signatures. 

*      *      *      The  sureties  on  a  bond  are  not  holden,  if  the  in- 

rstrument  is  not  executed  by  the  person  whose  name  is  stated  as 

the  principal  therein." 

It  may  be  considered  as  settled  that  a  bond  perfect  on  its  face 
and  apparently  duly  executed  by  aU  whose  names  appear  thereto, 
purporting  to  be  signed  and  delivered,  and  actually  delivered 
without  a  stipulation,  cannot  be  avoided  by  the  sureties  upon  the 
ground  that  they  signed  it  on  condition  that  it  should  not  be  .de- 
livered unless  it  was  executed  by  other  persons  who  did  not  exe- 
cute it  —  where  it  appears  that  the  obligee  had  no  notice  of  such 
condition,  and  there  was  nothing  to  put  him  on  inquiry  about  the 
manner  of  its  execution,  and  that  he  had  been  induced  upon  the 
faith  of  such  bond  to  act  to  his  own  prejudice.  Dcat  v.  United 
States,  16  WalL  1 ;  Noah  v.  Fugate,  18  Am.  Bep.  640  (24  Oratt 
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908) ;  TidiaU  v.  BaOet/y  48  CaI.  610 ;  Deoftdotf  ▼.  Fontmmy 
S4lnd.  481;    TT^  v.  J3atn2,  27  id.  368. 

These  ^authorities  are  not  applicable  to  this  eaae.  Here  tiie 
bond  was  imperfect  on  its  face,  a  bond  of  two  sureties  without  a 
principal,  and  the  obligee  most  have  had  notice  thereof.  Sufficient 
appeared  upon  the  face  of  the  bond  to  pnt  him  on  inqniiy  about 
its  execution. 

From  the  opinion  delivered  in  the  district  eourt|  which  is  in  the 
transcript^  this  case  seems  to  have  been  there  tried,  as  if  this  bond, 
having  performed,  the  office  of  appealing  Hie  case,  must  thoefore 
be  taken  and  held  a  statutoiy  undertaking  for  that  puipoee.  If 
this  view  could  be  upheld,  the  deciai<m  of  the  eourt  below  would 
be  correct,  for  the  contract  of  the  sureties  to  a  statatoiy  under- 
taking is  an  original  independent  contract,  to  which  the  signature 
of  the  principal  is  not  essential  Ourtis  v.  JSichardSj  9  CU.  33. 
The  instrument  sued  on  is  a  c<Hnmon'-law  bond  and  the  xif^ts  of 
the  parties  must  be  determined  aocordingly^ 

The  respondent  contends  that  Kay  has  had  the  benefit  of  this 
bond  and  secured  an  appeal  thereby,  and  that  therefore  the  sure* 
ties  are  estopped  from  denying  its  validity.  If  this  principle  ap- 
plies to  Kay,  we  &il  to  see  its  application  to  the  sureties.  The 
appeal  was  taken  under  a  bond,  which  is  void  on  its  face,  and  the 
respondent  mi^t  have  caused  the  appeal  to  be  dkmissed,  but  he 
preferred  a  new  trial  in  the  district  court  Therefore,  the  bond 
operated  as  much  in  his  £ivor  as  in  that  of  Kay.  The  appdlauts 
stand  upon  the  letter  of  their  bond.  Biiving  signed  an  obligation, 
void  upon  its  face,  and  this  being  the  extent  of  their  action  in  the 
premises,  we  cannot  see  how  they  are  estopped  from  denying  the 
validity  of  their  bond* 

The  judgment  is  reversed. 

N^  trial  gnmUd. 
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Staubaoh,  respondent,  v.  Bezfobd,  appellant. 

PLEAPora  —  denifU  of  oufner$hip.  Under  an  answer  denying  **  each  and  erery 
allegation "  in  the  complaint,  which  aUeged  that  the  plaintiff  was  the 
owner  of  certain  personal  property,  the  defendant  may  prove  that  he 
owned  the  same. 

Eyipsztcb  -*  (nffnerihip  •—  liomte  to^rOer  inehMdfldd.  At  the  trial  plaintiff  testi- 
fied that  said  property  belonged  to  him,  and  was  in  his  Inclosed  field  when 
taken  wrongfully.  Defendant  offered  evidence  to  prove  that  plaintiff 
agreed  to  and  did  sell  to  bim  thie  property,  and  that  under  this  agreement 
be  entered  the  field  and  took  the  property.  The  evidence  was  rejected. 
JIM.  that  the  evidence  relating  to  the  ownership  should  have  been  ad- 
mitted, and  that,  under  said  denial,  the  evidence  relating  to  the  privilege 
to  enter  the  premises  was  properly  excluded. 

Appeal  from  Third  District^  Jefferson  County. 

Thib  action  was  commenoed  in  the  probate  coort  and  appealed 
to  iihe  district  court.    It  was  tried  by  Wade,  J.,  with  a  jury. 

Ohukasbbo  &  Ch ADWiOK,  foT  appellant. 

The  evidence  offered  and  eiccluded  was  directly  upon  the  issues 
and  competent.  Stodda/rd  v.  Onondaga  Conferencey  12  Barb.  675 ; 
J^rindle  v.  Caruihers  16  N.  T.  429 ;  Bobmson  v.  J^rosty  14  Barb. 
587 ;  Oormn  v.  Cortoin^  9  id.  219  ;  Benedict  v.  Seymour^  6  How. 
Pr.  298. 

B.  T.,  H.  M.  and  I.  B.  Pobteb,  for  respondent. 

The  denial  under  our  system  of  pleading  differs  from  the 
general  issue  under  the  old  system.  The  evidence  was  offered  to 
ahow  a  license  or  justification  and  was  inadmissible.  This  defense 
was  not  set  up  in  the  answer.  1  Tan  Santv.  PL  (Moak's  ed.)  610, 
562 ;  Haight  v.  Badgeleyy  16  Barb.  499 ;  Beaty  t.  SwarthouU 
32  id.  298 ;  Pi^roy  v.  ScMny  10  Oal.  22 ;  Glaaery.  OUfty  id.  303 ; 
<Jole9  v.  SotMryy  21  id.  47. 

Blaks,  J.  The  respondent  alleges  in  the  complaint  that  he 
was  the  owner  of  certain  hay,  which  was  in  his  indoaed  fleid,  and 
that  the  appellant  unlawfully  entered  the  field  and  took  and  eon* 
▼erted  the  hay  to  his  use.    The  answer  denies  '^  each  and  every 
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allegation  "  contained  in  the  complaint.  At  tlie  trial  the  respondr 
ent  testified  that  the  hay  belonged  to  him,  and  was  in  his  poasea- 
sion  in  his  inclosed  field  when  it  was  taken  wrongf  ally  by  the  ap- 
pellant. The  appellant  offered  to  prove  that  the  respondent 
agreed  to  and  did  sell  the  hay  to  him,  and  that  he  entered  the 
premises  and  took  the  property  nnder  this  agreement.  The  oonrt 
ezdnded  this  testimony,  and  this  roling  is  before  ns  for  review. 

The  statnte  provides  that  the  Answer  ^^  shall  contain  a  general 
or  specific  denial  of  each  allegation  of  the  complaint  intended  to 
be  controverted  by  the  defendant,  and  may  contain  a  statement 
of  any  matter  in  avoidance,  or  a  coanter-daim  oonstitnting  a  de> 
f  ense.''  Sts.  8th  Sess.  46,  §  1.  Under  the  pleadings  the  respond- 
ent was  required  to  prove  that  he  was  the  owner  of  the  hay.  The 
facts  that  are  necessary  to  be  proved  by  him  to  make  out  his  case 
are  put  in  issue.  The  evidence  tending  to  establish  an  agreement 
under  which  the  property  was  taken  by  the  appellant  from  the 
premises  of  the  respondent,  was  matter  in  avoidance  in  the  natme 
of  a  license  or  justification.  This  defense  was  not  pleaded  in  the 
answer,  and  the  testimony  was  properly  excluded.  JSTaiffAi  ▼• 
Badg^y  15  Barb.  499 ;  Beatyy. Skoarthout^  32  id.  298 ;  OohsY. 
Sovlah/y  21  Cal.  51. 

Could  the  appellant,  mxder  his  general  denial,  prove  that  he 
was  the  owner  of  the  hay  ?  The  defendant  in  ejectment,  under 
this  denial,  may  give  in  evidence  title  in  himself.  MwnhdU  y. 
Shaft&Ty  32  Cal.  176 ;  Stone  v.  Bumpus,  40  id.  432.  A  defend- 
ant  in  replevin,  imder  an  answer  denying  the  allegations  of  the 
complaint,  may  prove  property  in  himself,  or  that  plaintiff  has  no 
title.  Veny  v.  SnuUly  16  Gray,  121 ;  JRobinson  v.  Frogtj  14  Barb. 
536.  In  Sill  v.  Oramptony  119  Mass.  381,  the  court  holds  that 
^^  while  the  defendants  pleaded  nothing  in  avoidance  or  dischaige 
of  the  liability  *  *  *  but  simply  negatived  the  averments 
of  the  doclaration,  they  were  entitled,  by  any  appropriate  evidence,, 
to  meet  that  offered  by  the  plaintiff  and  thus  disprove  their  lia- 
bility." Where  an  action  respecting  property  is  sought  to  be 
sustained  on  a  general  allegation  of  ownership,  this  may  be  put 
in  issue  by  a  denial  without  setting  up  in  the  answer  facts  going 
to  show  that  some  other  person  is  in  the  own6a*8hip ;  for  the  plain- 
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aSt  mast  prove  his  allegations,  and  the  defendant,  under  a  denial, 
may  controvert  them.    1  Tan  Sautv.  PI.  (Moak's  ed.)  570. 

We  think  that  the  court  erred  in  exclading  that  portion  of  the 
testimony,  which  the  appellant  sought  to  introduce,  that  tended 
to  prove  that  he  was  the  own^r  of  the  haj.  This  evidence  was 
not  upon  a  matter  which  must  be  set  up  aflirmativelj  in  the 
answer. 

Judgment  reversed. 


Pabohjot,  respondent,  v.  Pbok,  appellant 

PsAcnca — foaiver  of  dtfeet  of  parties  by  dsfendatU,  A.  brought  this  action 
against  6.  as  the  saryiving  partner  of  the  firm  of  B.  and  C.  The  firm  was 
composed  of  B.,  C.  and  D.,  but  the  answer  of  B.  did  not  set  forth  that  D. 
was  a  partner,  or  that  there  was  a  non-Joinder  of  parties,  and  judgment 
was  entered  against  B.  alone.  Held,  that  B.  waived  the  defect  of  parties 
by  failing  to  take  advantage  of  it  \>j  demurrer  or  answer,  and  that  the 
judgment  was  properly  entered. 

BvtDXNCB — attth&nticatum  of  otHcUb  of  incorporation.  In  this  action  B. 
claimed  that  the  firm  had  been  incorporated  under  the  laws  of  the  State 
of  Iowa,  that  rjoquired  the  articles  of  incorporation  to  b&  recorded  in  the 
offices  of  the  secretary  of  State  and  recorder  of  deeds  of  the  proper 
county.  The  statutes  of  this  Territory  do  not  prescribe  the  manner  in 
which  the  articles  should  be  authenticated  to  entitle  them  to  be  offered  in 
evidence*  The  laws  of  the  United  States  require  a  certificate  by  the  gov- 
ernor, a  justice,  or  certain  other  officers*  that  the  attestation  is  in  due 
form  of  law.  EM,  that  the  articles  of  incorporation  could  not  be  admit- 
ted  in  evidence  without  the  certificate  of  the  attestation  by  the  proper 
officer,  or  proof  of  user. 

iNSTBUOnONB  ^—  eMeno6,  Courts  should  not  state  evidence  to  tho  jury  in  the 
form  of  an. instruction,  nor  give  au  instcuction  when  there  is  no  evidence 
«  fequiring  it«  Courts  determine, whether  there  is  any  evidence  tending  to 
establish  a  fact,  and  the  jury  determine  whether  the  evidence  dues  estab- 
lish the  fact. 

Bbrob  ho  injubt.  a  judg^ei^t  wiU  not  be  reversed  when  the  instruetlont 
contain  error.  If  no  injnry  has  been  done. 

Appeal  from  Third  Districty  Lewis  and  Claries  Covmiy. 

This  action  was  tried  by  Wadb,  J.,  with  a  jury.  The  follow- 
ing instructions  are  referred  to  in  the  opinion,  and  were  given  on 
behalf  of  the  plaintifb  and  respondents. 


M(6  Pabohsh  v.  Peck.  [Jan.  T., 

S.  The  first  qaeetion  which,  by  the  pleadings  in  the  ease,  we  aie 
to  consider  is,  as  to  the  character  of  the  Korth-west  Transportation 
Company,  the  plaintiffs  alleging  it  to  be  a  copartnership,  and 
defendants  averring  it  to  be  an  incorporation.  Ordinarily  where 
two  or  more  men  jointly  engage  in  such  business  as  the  transporta- 
tion of  merchandise  on  their  joint  accomits  for  a  reward,  the  per- 
sons will  be  held  liable  for  any  breach  of  contract  or  damages  for 
carelessness  in  their  individual  capacity,  and  as  partners,  and  if 
this  defendant  and  others  so  engaged  he  is  liable  on  his  contract 
unless  he  shows  he  has  the  shield  of  a  corporation. 

3.  The  secure  transportation  of  goods  without  loss  to  the  shipper, 
being  the  ordinary  business  of  transportation  companies  and 
within  their  legitimate  pretensions,  and  this  company  having  in 
its  advertisements  made  its  superior  facilities  for  insurance  a 
method  of  securing  patrons,  if  its  general  agent  undertook,  as  part 
of  the  contract  of  transportation,  to  secure  or  place  inauranoe  for 
defendants  on  goods  transported  over  its  line,  this  would  bind  the 
company. 

4u  If  you  should  find  this  company  was  a  firm,  company  or  cor- 
poration, and  Feck  was  one  of  its  members,  it  need  make  no  dif- 
ference with  you  that  Coulson  or  others  were  also  members,  if 
Peck  and  Durfee  were. 

5.  If  the  defendants,  as  alleged,  undertook  to  inform  the  insurance 
agents  with  whom  their  goods  were  sought  to  be  insured  on  the 
boats  on  which  they  were  shipped  from  Sioux  City,  and  this  was 
part  of  the  contract  of  transportation,  and  they  misinformed  such 
insurance  agents  so  that  the  insurance  was  misplaced,  and  this 
occurred  through  the  carelessness  or  neglect  of  defendants^  and 
the  goods  were  lost,  and  the  insurance,  by  such  misinformation, 
carelessness  or  neglect,  was  lost  to  plaintiff,  then  they  woufd  be 
entitled  to  recover. 

9.  A  general  agent  has  authority  to  make  any  contract  within  the 
scope  of  the  business  for  the  doing  of  which  his  principal  adver- 
tises him  as  general  agent,  and  cannot  repudiate  liability  thereon 
in  any  way  but  by  showing  such  authority  had  been  withdrawn 
by  the  principaL 

•  10.  Authority  of  an  agent  is  express  or  implied.    Andagonend 
tgent  has  authority  in  all  oaaea  of  dealing  with  third  peraou 
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^orant  of  his  aotoal  mstmctionB,  to  bind  his  prinoipal  to  all  aett 
cuBtomary,  conveaieut  aad  necessary  for  the  carrying  out  the 
busineBa  of  the  agency. 

13.  Wheneyer  a  general  agent,  acting  within  and  about  the  bas- 
iness  of  his  principal  intrusted  to  him,  transcends  the  actual  au* 
thority  conferred,  the  principal  most  abide  by  the  act  of  his  agent. 
His  only  remedy  is  against  the  agent  for  having  transcended  his 
instructionB.  His  remedy  is  not  by  repudiating  the  acts  of  hia 
general  agent. 

The  following  instructions  were  modified  by  the  court  and  given 
on  behalf  of  appellants,  and  are  referred  to  in  the  opinion. 

9.  If  the  jury  find  from  the  evidence  that  the  averment  of  tho 
making  of  such  contract  is  alone  supported  by  the  evidence  of* 
W.  S.  Paynter,  one  of  the  plaintrSs,  and  that  such  averment  is 
disproved  by  the  evidence  of  Sam.  De  Bow,  and  they  give  equal 
weight  and  credit  to  the  evidence  of  the  plaintiff  Paynter  and 
the  said  De  Bow,  then  the  jury  should  find  for  defendant. 

3.  The  jury  in  examining  and  giving  weight  and  credit  to  the 
evidence  of  the  said  De  Bow.  and  the  said  Paynter,  should  con- 
sider the  interests  of  the  parties  (that  the  said  Paynter  has  a  direct 
interest  in  the  result  of  this  said  suit,  and  that  the  said  De  Bow 
testified  that  he  has  no  interest  in  said  action,  which  evidence  is 
uncontradicted). 

The  above  clause  in  the  parenthesis  was  struck  out  by  the  couru. 

4.  If  the  said  Sam.  De  Bow  was  acting  as  the  agent  of  said 
North-west  Transportation  Company,  and  no  power  had  been- 
given  him  to  make  contracts  of  insurance,  then  said  company 
would  not  be  bound  by,  or  held  liable  upon  any  conti-acfcs  to  insure 
made  by  the  said  De  Bow. 

5.  Upon  this  power  of  said  De  Bow  to  insure,  if  the  jury 
should  find  from  the  evidence  that  there  is  no  evidence  tending 
to  show  that  such  power  had  been  conferred  upon  him,  but,  on 
the  other  hand,  it  is  proven  by  the  evidence  of  said  De  Bow,  Peck,, 
Durfee  and  others  that  no  such  power  was  given,  then  the  juijr 
must  find  for  the  defendant. 

Ohuicassbo  &  Ghadwioe,  for  appellant. 

Bespondents  did  not  prove  their  allegation   that  Durfee  and 
Vol.  n.  — 72 
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Peck  were  partners.  They  proved  that  Darfee,  Peck  and  T.  B. 
CoulsoD  composed  the  firm.  This  action  is  against  Peck  alone. 
When  a  snit  is  brought  by  or  against  partners,  all  of  them  most  be 
joined  in  the  snit.  Barbonr  on  Parties,  523,  §  17 ;  Civ.  Pr.  Act, 
§14. 

The  certificate  of  incorporation  of  appellants  should  have  been 
t^ead  in  evidence.    It  was  sufficiently  certified. 

The  instrdctions  were  erroneous,  argumentative  and  calculated 
to  mislead  the  jury. 

Sanders  &  CulleN)  for  respondent. 

Peck  waived  defect  or  misjoinder  of  parties  by  not  pleading 
the  same.  Giv.  Pr.  Act,  §  55.  The  answer  does  not  plead  that 
Ck>ulson  was  a  partner. 

The  record  of  the  incorporation  of  appellants  was  not  prop^ly 
authenticated.  There  was  no  proof  that  there  was  any  organiza- 
tion under  it.  U.  8.  Bev.  Sts.,  §  906.  Appellants'  objections, 
based  upon  insufficiency  of  the  evidence,  cannot  bo  considered. 
The  record  nowhere  says  it  contains  all  the  evidence. 

The  instructions  were  correct  and  fair. 

Knowlbs,  J.  The  respondents  brought  this  action  against  the 
appellant  for  damages  in  failing  to  insure  certain  goods,  which 
were  lost  on  a  steamboat,  the  Ida  Reece,  ISTo.  2.  The  main  issue 
is  this :  Did  the  appellant  contract  with  the  respondents  to  in- 
sure their  goods  ?  The  jury  found  that  he  did.  We  cannot  re- 
view this  matter  because  a  part  of  the  evidence  before  the  jury  is 
not  presented  in  the  record — the  advertisement  of  the  North-west 
Transportation  Company  in  the  Helena  Heraldy  and  some  letters. 
There  is  spme  evidence  in  the  record  tending  to  establish  the  con* 
tract,  and  it  is  well  settled  that  an  appellate  court  will  not  review 
the  verdict  of  a  jury  under  these  circumstances. 

The  evidence  shows  that  the  North-west  Transportation  Com- 
pany was  a  firm  which  was  organized  in  1871,  and  composed  of 
the  appellant,  Durfee  and  Coulson.  Durfee  has  since  died.  It 
is  claimed  that  the  court  erred  in  proceeding  against  Peck,  and 
that  Coulson  should  have  been  joined  with  him.  The  respond- 
snts  allege  that  Durfee  and  Peck  composed  the  firm  known  as  the 
North-west  Transportation  Company,  that  Durfee  had  died  and 
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Peck  was  the  snmror.  This  was  denied,  bat  the  appellant  did 
jiot  set  forth  in  his  answer  that  Coalson  was  a  member  of  the 
firm,  or  that  there  was  a  non-joinder  of  parties.  Can  judgment 
be  entered  against  Peck  nnder  the  issues  ?  If  a  defect  or  mis- 
joinder of  parties  appears  upon  the  &ce  of  the  complaint,  the  de- 
fendant should  demur.  Oiv.  Pr.  Act,  §  50.  If  it  does  not  so 
appear,  the  objection  should  be  takea  by  the  answer.  Civ.  Pr. 
Act,  §  54.  If  the  objection  is  not  taken  by  demurrer  or  answer, 
*'  the  defendant  ahall  be  deemed  to  have  waived  the  same."  Civ. 
Pr.  Act,  §  55.  These  sections  have  been  interpreted  in  the  follow- 
ing cases :  Fo^gote  v.  Herkimer  M.  Co.,  12  N.  Y.  584 ;  Zabris- 
Me  V.  Smithy  13  N.  Y.  336 ;  Voorhies'  Code,  §  148.  According  to 
these  authorities,  we  hold  that  the  appellant  waived  any  objection 
that  Ooulson  was  not  a  i>arty  by  his  omission  to  point  out  the 
same. 

The  refusal  of  the  court  to  admit  in  evidence  the  articles  of  in- 
xxur^oration  is  assigned  as  error.  The  laws  of  Iowa,  under  which 
it  is  dahned  that  the  North-west  Transportation  Company  was  in« 
xx>rporated,  provides  that  a  corporation  shall  be  organized  by  ar- 
ticles of  incorporation,  which  shall  be  recorded  in  the  offices  of 
the  recorder  and  secretary  of  State.  Iowa  Code,  1873, 183.  To 
entitle  the  records  of  these  articles  to  be  admitted  in  evidence  in 
this  Territory,  how  should  they  be  authenticated  ?  There  are  no 
statutes  of  this  Territory  providing  in  what  manner  a  record  of 
this  character  should  be  authenticated  for  this  purpose.  Then  the 
laws  of  the  United  States,  upon  this  subject  must  be  complied 
with.  In  addition  to  the  attestation  by  the  recorder  of  deeds  of 
the  county,  where  the  corporation  has  its  principal  place  of  busi- 
ness, and  the  secretary  of  State  of  Iowa,  with  the  seal  of  said 
State,  there  should  be  to  each  attestation  respectively  ^^  a  certifi* 
cate  of  the  presiding  justice  of  the  court  of  the  county,  parish 
or  district  in  which  such  office  may  be  kept,  or  of  the  governor, 
secretary  of  State,  the  chancellor  or  keeper  of  the  great  seal  of 
the  State,  *  *  *  that  the  said  attestation  is  in  due  form,  and 
by  the  proper  officers."  U.  S.  Bev.  Sts.,  §  906.  No  certificate  by 
Any  of  said  officers  is  attached  to  the  certificate  or  attestation  of 
the  said  recorder  or  secretary.  The  secretary  of  State  did  not 
add  any  such  certificate  to  his  own  attestation.  The  articles  of 
incorporation  were  properly  rejected. 
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These  articles  might  have  been  exdaded  upon  another  groand  r 
there  was  ih»  offer  to  follow  them  up  and  prove  user,  that  is,  that 
this  corporation  actoall j  oi^nized  and  entered  npon  tfte  bnainess 
for  which  it  was  incorporated,  or  that  its  principal  place  of  busi- 
ness was  in  the  county  where  the  said  articles  were  recorded  with 
the  recorder  of  deeds. 

The  modifications  by  the  court  of  the  instructions  asked  by  the^ 
appellant  were  proper.  The  second  instruction  was  modified  ta 
prevent  the  jury  from  being  misled  by  the  first  part  of  it.  The 
modification  of  the  third  instruction  was,  in  effect,  the  erasure  of 
a  statement  of  the  evidence,  and  the  legal  principle  was  not 
changed.  A  court  is  not.required  to  state  evidence  to  a  jury  in 
the  form  of  an  instruction.  The  fourth  instruction  was  so  modi- 
tied  as  to  present  to  the  jury  the  fact,  whether  the  appellant  by 
implication  had  any  authority  to  procure  the  insurance.  The  in- 
struction, as  asked,  might  be  subject  to  the  interpretation  that  the 
plaintiffs  must  prove  that  the  said  De  Bow  had  direct  authorityto^ 
enter  into  contracts  for  procuring  insurance.  The  modification 
was  made  to  present  the  other  proposition  —  an  implied  authority 
to  make  it.  It  is  evident  from  the  instructions  that  there  was 
some  evidence  introduced  on  the  trial  which  tended  to  show  that 
the  appellant  and  his  partner  had  held  themselves  out  as  procorerB 
of  insurance  of  goods  shipped  over  their  line.  The  said  De  Bow 
was  the  general  agent  of  these  parties  in  New  York.  The  infer 
ence  was  that  his  agency  also  extended  to  the  branch  of  the  busi 
ness  of  procuring  insurance.  All  the  evidence  upon  this  point 
is  not  before  us.  If  there  was  testimony  that  De  Bow  had  any 
implied  authority,  from  the  fcict  that  he  was  the  general  agent 
of  Durfee  and  Peck,  to  make  contracts  for  insurance,  no  inatruo- 
tion  should  be  given  which  would  exclude  the  same  from  the 

The  modification  of  the  fifth  instruction  may  have  made  it  cor- 
rect, but  without  the  modification  the  instruction  was  certainly 
miproper.  Whether  there  is  any  evidence  tending  to  establish  a 
fact  is  a  question  for  the  court.  Whether  the  evidence  does  es*. 
tablish  a  fact  is  a  question  for  the  jury.  This  instruction  is  am- 
biguous.   Its  effect  is,  that,  if  the  plaintiffs  have  introduced  no 
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-evidence  tending  to  show  that  Do  Bow  had  antbority  to  contract 
<to  procure  insurance,  and  the  defendant  has  assumed  to  prove  the 
negative,  and  had  proved  by  certain  witnesses  that  I>e  Bow  had 
no  such  authority,  the  jury  should  find  for  the  defendant  If 
there  was  no  evidence  tending  to  establish  a  fact^  the  court  should 
not  submit  the  question  whetiier  there  waa  or  not  to  the  jury. 
Kor  should  the  court  allow  the  jury  to  determijae  whether  the  de- 
fendant has  assumed  the  burden  of  proof  and  established  a  nega- 
tive, which  he  was  not  required  to  do.  Owing  to  the  ab6ence  of 
•evidence  from  the  record,  we  cannot  decide  that  •the  defendant  did 
or  did  not  prove  the  negative.  The  giving  of  the  instruction  as 
modified  is  not  an  error  of  which  the  appellant  can  complain.  If 
the  instruction  was  proper,  the  modification  did  not  make  it  im- 
proper. 

The  appellants  saved  exceptions  to  every  instruction  given  on 
i;he  part  of  the  respondent.  Not  one  authority  is  dted  in  sup 
port  of  the  allegations  of  error  in  these  instructions.  A  brief, 
which  makes  the  following  points,  is  hardly  worthy  of  serious  con 
rsideration.  "  The  fifth  instruction  was  erroneous."  "  The  ninth 
and  tenth  instructions  were  not  law  and  were  calculated  to  mis 
lead  the  jury."  "  The  thirteenth  instruction  was  erroneous  and 
^calculated  to  mislead  the  jury."  Some  of  the  points,  in  which  the 
error  is  specified,  are  like  the  following :  "  The  second  instruc- 
tion asked  for  by  plaintifT  was  erroneous.  The  liability,  if  any, 
was  a  joint  liability  of  the  defendants ;  if  the  defendants  were 
>partners  then  the  liability  was  not  simply  individual  as  the  jury 
were  instructed."  What  kind  of  a  liability  is  that  of  a  partner  it 
it  is  not  individual  ?  He  does  not  act  in  a  representative  capacity 
and  his  liability  may  be  several,  but  it  is  individual.  The  objec- 
tion to  the  third  instruction  does  not  state  correctly  the  instruction 
but  we  cannot  review  it  because  the  advertisement  referred  to  is 
not  a  part  of  the  record. 

There  is  evidently  a  clerical  mistake  in  the  fourth  instruction 
:a8  to  the  word  **  corporation,"  but  how  were  the  jury  misled  by 
it?  They  did  not  find  that  the  appellant  was  a  member  of  a  cor- 
poration, for  all  oompetont  evidenoe  to  establish  this  fact  had 
been  exdnded.  If  the  jury  could  have  found  that  Peck  was  a 
oiember  of  a  corporation  under  the  evidence,  then  the  instruction 
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that  he  wae  individually  liable  might  be  error  of  whidi  the  appel- 
lant oonld  complain.  It  i&  not  every  error  in  an  instmetion  that  wiU 
reverse  a  case.  The  error  must  work  an  injxuy.  An  erroneous 
instruction  upon  an  immaterial  point,  or  one  not  involved  in  the 
ease,  will  not  usually  cause  the  reversal  of  a  case.  It  must  be 
shown  to  us  where  the  error  worked  an  injury,  and  this  instruc- 
tion could  not  have  been  injurious. 

It  is  not  necessary  to  discuss  the  objections  to  the  remaining  in- 
structions. It  is  sufficient  to  say  that  they  are  not  well  taken. 
The  appellant  complains  that  certain  facts  are  assumed  in  the  in- 
structions, but  he  has  not  made  all  the  evidence  a  part  of  the 
record,  and  we  cannot  tell  whether  or  not  they  are  correct.  Other 
objections  assume  that  the  instruction  is  what  it  is  not 

Judgment  qfirmed. 


WiLOOx,  respondent,  v.  Deer  Lodge  Oouirrr,  appellant 

Power  of  legislature  to  create  couktt  iitdrbtedisess  for  roads.  Th» 
legifllatiye  awemblj  enacted  a  statate,  approved  Febraaiy  11, 1676,  whicb 
authorised  and  required  the  oommissionerg  of  Deer  Lodge  oountj  to  iaene 
oonntjr  warrants  to  certain  perBona  to  reimburse  them  for  oonsiructhki^ 
a  wagon  road  in  the  county.  The  road  was  a  public  highway  on  which  tha 
people  of  the  county  are  accustomed  to  travel.  A  part  of  the  expense  of 
its  construction  has  been  paid  by  private  subscription,  but  the  remainder 
is  unpaid.  BM,  that  the  road  has  been  constructed  for  a  municipal  pur- 
pooe  and  is  beneficial  to  the  people  of  the  county,  s  id  that  the  statute  i» 
upon  a  rightful  subject  of  legislation. 

AjOfpeal  from  Second  Dietrioty  Deer  Lodge  Gownby. 
The  writ  of  mandate  was  issued  by  Enowi^bs,  J. 

A.  K  Mathsw,  District  Attorney,  Second  District,  for  appel^ 
lant. 

Municipal  corporations  act  in  a  political  charaeter  and  exercise 
a  part  of  the  sovereignty  of  the  State,  and  in  a  private  character 
in  which  they  ezerdse  powers  &r  the  benefit  of  their  citizens- 
Gooley  on  Taxaliou,  §  482. 
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Tho  legifilatore  has  no  power  to  make  a  ooontj  pay  or  aflsumea 
debt  of  another.  SampsAire  v.  JFrcbrMinj  16  Mass.  76 ;  £ich' 
land  V.  Lawreno4y  12  IlL  1 ;  Cooley  on  Taxation,  484  et  seg. 
Oonrts  will  not  enforce  such  a  law,  if  passed.  It  is  not  upon  a 
rightful  subject  of  legLalation.    Organic  Act,  §  6. 

QLAaiBTT  &  Dixon,  for  respondent 

The  legislature  has  exclusive  and  unrestrained  control  over  cor- 
porations like  counties.  Laws  for  the  relief  of  indiyiduak  are 
common,  and  generally  admitted  to  be  within  the  power  of  the 
legislature  to  enact  JDilL  on  Mun.  Ck>rp.,  §§ 48,  44;  A.  and  A. 
on  Oorp.,  §  31 ;  Laramie  Co.  r.  Albany  Co.^  92  S.  C.  307 ;  Bland- 
inff  Y.  BwTy  13  OaL  350 ;  PeopU  v.  Alameda  Qo^  26  id.  641 ; 
N.  V.  R.  B.  Co.  V.  Napa  Oo.j  30  id.  435 ;  People  v.  San  Ira^ 
cieeo,  36  id.  595 ;  Sinton  y.  Aahbtity^  41  id.  525 ;  San  ^anoisco 
y.  Oanaoan,  42  id.  541 ;  WinUgUr  y.  Zos  Angeles^  45  id.  36. 

Wadb,  0.  J.  On  February  11^  1876,  the  legislatiye  assembly 
enacted  the  f  oUowlug  statute : 

^^  Sec.  1.  That  the  board  of  county  commissioners  of  Deer  Lodge 
county  are  hereby  authorized  and  required  to  issue  to  the  follow- 
ing named  persons,  their  heirs  or  assigns,  warrants  on  the  general 
fiind  of  said  county  to  reimburse  said  parties  for  labor  done,  mate- 
rials furnished,  and  moneys  expended  in  the  construction  of  the 
wagon  road  leading  &om  Deer  Lodge  city  to  Pioneer  city  in  said 
county  of  Deer  Lodge,  constructed  under  the  supervision  of  John 
J.  Dounhouer,  in  such  sums  as  may  hereafter  be  found  due  them 
as  provided  for  under  section  2  of  this  act.  The  names  of  said 
parties  are :  John  J.  Dounhouer,  Jere.  B.  Wilcox,  Oharlas  Bielen- 
berg,  G.  Higgins,  E.  Goodnight,  John  Blackledge,  P.  Gilf oy«  J. 
Simmitt,  W.  Brainard,  and  A.  Gavon. 

^^  2.  Before  any  warrants  shall  be  issued  by  the  commisdoners 
of  said  county  under  the  provisions  of  this  act,  the  parties  named 
therein,  or  their  heirs  or  assigns,  shall  make  affidavit  before  some 
officer  authorized  by  law  to  administer  oaths,  that  such  labor  lias 
been  performed,  or  such  materials  furnished,  or  such  moneys  ex 
pended  by  them  in  the  construction  of  said  road,  and  that  the 
same  has  never  been  paid.    Upon  the  ifiling  of  such  affidavits  with 
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the  clerk  of  the  board  of  conntv  commisdioners,  it  shall  be  the 
duty  of  the  said  hoard  of  commissioners,  ^t  their  first  regular 
meeting  thereafter,  to  issue  to  the  party  or  parties  making  sudi 
affidavit,  warrants  on  the  general  fund  of  said  county  to  the 
amount  of  their  respective  claims.  Promded^  that  this  act  shall 
not  be  construed  to  authorize  said  commissioners  to  issue  warrants 
to  any  persons  not  herein  named. 

"  Sec.  3.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
vifiions  of  this  act  are  hereby  repealed. 

^^  Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage."    Sts.  9th  Sess.  170. 

The  case  was  tried  upon  the  following  agreed  statement  of 
facts :  That  the  foregoing  law  was  duly  passed  and  approved ;  that 
the  plaintiff  is  named  in  said  law;  that  the  plaintiff,  in  1870, 
furnished  supplies  and  materials  which  were  used  in  constructing 
tlie  road  described  in  said  law ;  that  the  road  was  not  built,  or 
contracted  to  be  built  or  constructed  by  said  Deer  Lodge  county, 
but  was  built  by  private  subscription,  which  proved  insufficient 
to  pay  for  the  work ;  that  the  road  was  built  on  the  public  domain 
and  has  been  a  public  highway  since  its  completion,  about  1871 
or  1872 ;  that  there  was  due  plaintiff,  June  28,  1870,  a  balance 
for  said  supplies  and  materials,  $229.10,  which  has  not  beeD 
paid ;  that  plaintiff  made  the  proper  affidavit  respecting  the  said 
supplies  and  materials,  and  presented  his  account  to  the  county 
commissioners  in  March,  1876,  and  demanded  a  warrant  therefor; 
that  the  commissioners  then  refused  and  still  refuse  to  issue  any 
warrants  for  said  account ;  and  that  said  commissioners  ^  do  not 
dispute  the  furnishing,  by  plaintiff,  of  said  supplies  or  materials 
for  said  road,  nor  the  value  thereof,  nor  the  non-payment  of  the 
same,  nor  the  fact  that  the  plaintiff  has  complied  with  said  law 
herein  referred  to  in  presenting  his  account,  but  contend  that^' 
they  are  ^  not  compelled,  legally  under  said  law,  to  pay  said  claim, 
or  any  part  of  it,  or  order  the  issue  of  warrants  therefor.^' 

The  court  thereupon  ordered  that  a  writ  of  peremptory  manda- 
mus issue  to  the  appellant  commanding  the  board  of  county  com- 
missioners to  issue  to  the  respondent  a  warrant  on  the  general 
tfund  of  the  county  for  $229.10. 

The  facts  on  which  ihis  caae  was  tried  present  for  conidderatioii 
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Ihe  important  qnesdon  respec^nng  the  power  of  tbe  l^^blatbi^te 
impose  a  debt  upon  a  manicipal  60tpor^lk>D  inthocit  the  ^OMqnt 
of  its  people.  The  Bpirit  of  ottr  imstiltitiofis  and  tbe  som^^oiti 
which  we  derive  political  rights  seem  to  f oiMd  the  ^xomise  of 
this  authority  by  the  law^making^wet.  'But  municipal  corpora- 
tionfi  are  snbordinateparts  of  the  8ta/te  and  invested  wi^Jh  litnhed 
powers.  The  legislature  in  granting  AWih  powers  does  not  divest 
itself  of  any  power  over  the  inhabitants  ^  the  district  whfeh  it 
possessed  before  the  charter  was  gratited.  In  Laramie  (hunty  v. 
Albany  County^  92  S.C.  308,  Mr.  Justice  OLiiroRD  flays :  "  CJoun- 
ties,  cities  and  towns  are  municipal  corporaWons,  ote^Ai^  by  the 
authority  of  the  legislature ;  and  they  derive  all  their  powers  from 
the  source  of  their  creation,  except  where  the  eonbtJtutlon  of  the 
State  otherwise  provides.  Beyond  doubt,  they  are,  in  general, 
made  bodies  politic  and  corporate,  and  are  nstially  invested  with 
<»rtain  subordinate  legislative  powers,  to  facilitate  Ate  due  admin- 
istration of  their  own  internal  affairs,  and  to  proniote  the  general 
welfare  of  the  municipality.  They  have  no  inherent  jurisdietion 
to  make  laws,  or  to  adopt  govemmental  regulations ;  noi*  can  they 
exercise  any  other  powers  in  that  regard  than  WitAx  as  are  expressly 
or  impliedly  derived  from  their  charters,  or  other  statates  of  the 
Stafe." 

^Trusts  of  great  moment,  it  ^nst  be  admitted,  are  con- 
fided to  such  municipalities ;  and,  in  furti,  they  We  required  to 
perform  many  important  duties,  as  evidenced  by  the  tertns  of  their 
respective  charters.  Authority  to  eflPect  such  objects  is  conferred 
by  tlie  legislature ;  but  it  is  settled  law,  that  the  legialatnre,  in 
granting  it,  does  not  divest  itself  of  any  pow;er  over  the  inhabitants 
of  the  district  which  it  possessed  before  the  charter  was  girattted. 
Unless  the  con^titutioii  otherwise  pmvides,  the  legisklrnre  stiii  has 
authority  to  amend  the  charter  of  sudi  a  corporation,  enlarge  or 
diminish  its  powers^  extend  or  limit  its  boundaries,  divide  the  eaitie 
into  two  or  more,  consolidate  two  or  moihe  into  one,  ov^rule  its 
action  whenever  it  is  deemed  unwise^  impolitic,  or  unjast^  and 
«ven  abolish  the  mtknicipality  altogetker,  ik  the  legiilati^  discre- 
tion.   Oooley  on  Const.  (W  ed.)  IM.^ 

Has  the  legislature  the  power  to  create  a  debt  and  impose  it 
upon  the  people  of  a  connty  without  their  exprefls  or  impl^  ooii- 
Vol.  II.— 78 
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mit  ?  Debts  and  obligationa  depend  g^ierallj  for  their  validitj 
upon  the  ooQBent  and  agreemeat  of  the  parties^  or  are  implied 
from  facts  and  oiroamstanoeB  deemed  equivalent  thereto.  When 
thns  contracted,  the  law  determines  the  rights  and  liabilities  in- 
cident thereto.  Ther^  is  another  dass  of  demands,  both  in  private 
and  public  affairs,  which  shonld  in  good  conscience  be  paid,  bat 
the  law  famishes  no  remedy  to  enforce  their  payment  In  behalf 
of  the  last  dass,  the  legialatore  has  sometimes  interfered  to  com- 
pel manicipal  corporations  to  pay  demands  when  they  were  not 
legally  liable.  The  moral  obligation  to  pay  and  the  failure  of  a 
legal  remedy  seem  to  be  the  foundation  for  legislative  action  in 
such  cases.  But  the  State  only  interferes  in  favor  of  an  honest 
demand,  which  the  corporation  ought  in  duty  to  pay,  and  assumes 
that  the  people  consent  thereto.  To  place  the  demand  within  the 
legitimate  scope  of  legislative  interposition,  it  must  have  arisen  in 
accomplishing  some  object,  beneficial  to  the  people  and  strictly 
of  a  municipal,  not  private  character. 

In  Smton  v.  AsKhwryj  41  OaL  530,  Idjr.  Justice  OnooKBrr  says : 
*^But  whilst  it  is  conceded  in  nearly  all  the  cases  that  a  municipal 
corporation  is  a  subordinate  part  of  the  State  government,  organ- 
ized for  the  more  convenient  administration  of  the  local  a&irs  of 
a  particular  district,  and  deriving  its  powers  wholly  from  the 
legislature,  to  whose  general  control  and  supervision  it  is  subject, 
I  am  not  aware  that  any  case  has  gone  so  far  as  to  hold  that  the 
legislature  may  devote  the  funds  of  a  municipal  corporation  to 
purposes  confessedly  private  and  having  no  relation  to  manicipal 
affairs.  But  I  deem  it  unneoessary  for  the  purpose  of  this  decis- 
ion to  review  the  authorities  on  this  point,  or  to  attempt  to  define 
with  precision  the  limits  of  the  legislative  authority  over  the 
property  aud  fimds  of  a  municipal  corporation.  It  is  established 
by  an  overwhelming  weight  of  authority,  and,  I  believe,  is  con- 
ceded on  all  sides,  th&t  the  legislature  has  the  constitutional  power 
to  direct  and  control  the  affairs  and  property  of  a  municipal  corpo 
ration  for  ^tmmioipal  purpcma^  provided  it  does  not  impair  the 
obligation  of  a  contract,  and  by  appropriate  legislation  may  so 
control  its  affairs  as  ultimately  to  compel  it,  out  of  the  funds  in 
its  treas^,  or  by  taxation  to  be  imposed  for  that  purpose,  tc  pay 
a  demimd  when  properly  established,  which  in  good  oonsdenoe  it 
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ought  to  pay  even  though  there  be  no  legal  liability  to  pay  it 
jBcala  V.  Amador  Oo^j  35  Oal.  624:;  Bkmding  y.  Bmrvj  13  id. 
S48 ;  PdopU  y.  Swn  Frandsoo^  11  id.  306 ;  JSiarp  v.  Contra 
Oosta  Co,^  84  id.  284;  People  v.  MeOreery,  i*..  482;  People 
V.  Alameda  Co.,  26  id.  641." 

In  Bla/nding  v.  Burr^  eupray  849,  Mr.  Justioe  Fisld  eaye: 
^'The  qaeetion  presented  is  not  one  of  power  in  the  legislatiire  to 
impose  upon  the  corporation  the  payment  of  claims  for  which  no 
consideration  has  been  had,  but  of  power  to  provide  for  claims 
meritorious  in  their  character,  for  which  an  equivalent  has  been 
received,  and  from  the  payment  of  which  the  corporation  could 
only  escape  upon  strict  technical  grounds.  That  the  legislature 
can  provide  for  the  payment  of  claims,  invalid  in  the  forum  of 
the  law,  but  equitable  and  just  in  themselves,  would  seem  unques- 
tionable.  It  may  become,  for  example,  of  the  highest  importance 
to  a  municipal  corporation  that  counsel  should  be  employed  to 
defend  its  rights  of  property  assailed  by  different  parties,  but  its 
charter  may  not  confer  authority  to  employ  the  counsel  or  to  meet 
his  charges.  Professional  services  rendered  under  such  circum- 
stances would  not  constitute  a  legal  charge  upon  the  corporation, 
but  that  it  would  be  competent  for  the  legislature  to  authorize 
the  payment  of  the  charge,  and  the  imposition  of  a  tax  for  that 
purpose,  no  one  will  deny." 

From  these  authorities,  which  seem  to  be  conclusive  on  the  sub- 
ject, three  things  must  ooncur  in  order  to  make  the  respondent's 
eUdm  a  proper  one  for  the  iavocation  of  legislative  aid  against  the 
county.  First.  His  money  must  have  been  expended  for  a  muni- 
cipal purpose.  Second.  Its  expenditure  must  have  been  bene- 
ficial to  the  people  of  the  county.  Third.  The  Remand  must  be 
properly  established.  Does  the  case  presented  in  the  agreed  state^ 
ment  of  facts  come  within  these  requirements  ? 

The  public  highways  of  a  county  are  peculiarly  within  the  supers- 
vision  of  the  municipd  authorities,  and  moneys  expended  for 
their  construction  are  moneys  expended  for  municipal  purposes* 
It  appears  that  the  people  of  Deer  Lodge  and  Pioneer  cities^ 
being  desirous  of  £s^eilitating  the  means  of  communication  be- 
tween these  places,  raised  by  subscription  a  sum  of  money  to 
eonstruct  the  wagon  road,  which  has  been  mentioned.    The  road 
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was  built,  but  the  gabscription  did  not  oover  all  the  ^Kpenaes 
luid  a  portion  of  the  indebtedness  remains  unpidd.  This  road, 
with  all  others  then  in  existence  in  the  Territoiy  in  1872,  wis 
declared  a  public  highway  by  the  legislative  assembly.  Cod. 
Sts.  541,  §  3.  The  statement  of  facts  shows  that  this  road  is  a 
public  highway  upon  which  the  people  oi  Deer  Lodge  county  are 
aocustonied  to  travel.  Therefore  the  countgr  is  beneficiaUy  interest- 
ed in  the  road  and  the  people  treat  it  as  a  public  highway.  There 
arises  a  moral  obligation  upon  the  part  of  the  county  to  pay  for 
the  municipal  benefits  it  has  derived  and  is  enjoying  from  the 
enterprise  and  liberality  of  its  citizens.  The  county  has  received 
the  benefits  of  all  the  subscription  money,  which  was  a  gift,  and 
the  legislative  assembly,  believing  that  the  county  ought  to  pay 
the  remaining  indebtedness  contracted  in  the  construction  of  this 
road,  has  rightfully  exercised  its  power  in  passing  the  foregoing 
act  providing  for  such  payment. 

Judgm0nt  affirmed. 


TowKSLET,  appellant,  v.  Hobnbitoklb,  respondent. 

Watvkr  of  kotiok  to  dismiss  appsal.  The  tnuiBCiipt  cm  thfa  appeal  itm 
filed  at  the  January  term,  1879,  and  ttie  ease  trair  ooaftiwaed  at  the  foUaw* 
iag  Aufotft  term  by  a  written  aliptilatioa^  in  which  eounaDl  onrtiniied  aU 
casea  in  which  they  were  interested.  The  respondent,  at  the  Jannaiy 
term,  1877,  moved  to  dismiss  the  appeal  becaoae  the  notice  of  appeal  was 
senred  four  days  before  it  was  filed,  ndd,  that  the  respondent  by  his 
delay  waived  the  right  to  make  the  motion. 

JVDOMBNt — sff^  ijf  rttlinff  requiring  rdpUtMvh  ^  Mparolff  trM.  T.  tmmght 
this  action  against  four  peraoDB  to  ebtalll  an  i^jmioliMi  and  TCOo^er  dam* 
agea  for  the  diversion  of  water.  BL  answered  sepaiattfly  and  aet  up  title 
to  the  water,  and  the  other  parties  filed  a  general  denial.  The  oonrt  orer^ 
ruled  T/e  motion  to  strike  out  parts  of  H.*8  answer,  and  ordered  T.  to  reply 
thereto,  and  allowed  H.  a  separate  trial.  T.  refused  to  offer  any  evidenos 
when  the  cause  was  called  ft>r  trial,  and  judgtnsnt  was  evtered  for  H.  for 
his  oosts.  HM,  that  the  ntHng  upon  the  motion  and  refAkatloD  did  aol 
injure  T.,  and  that  the  court  properly  exerdaed  its  disesatioa  in  gnmtiag 
H.  a  separate  trial. 
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Appeal  frojTk  Third  District^  Jefferson  County. 
Thb  judgment  was  rendered  by  "Wade,  J. 
CHXTMAfiERo  &  CuADWioBU  iov  the  tnotion  to  dismiss  the  appeal. 
Johnston  &  Toole  and  S.  Orr,  contra. 

Blake,  J.  •  The  respondent  has  filed  a  motion  to  dismiss  this  ap- 
peal on  the  ground  that  the  court  has  no  jurisdiction.  The  notice 
of  appeal  wa8:filed  January  10,  1878,  and  served  January  6, 1876. 
The  transcript  was  filed  January  15, 1876,  during  the  term  of  this 
court,  commencing  Jaaiuary  3, 1878,  and  the  cause  was  continued. 
At  tlie  August  term,  1876,  the  cause  was  continued  in  pursuance 
of  a  written  stipulation,  signed  by  the  attorneys,  by  which  all 
cases  in  which  they  appeared  were  continued.  This  motion  was 
filed  on  the  first  day  of  this  term. 

The  respondent  relies  upon  the  cases  of  Courtrigkt  v,  BerkmSy 
ante^  404,  and  Aram  v.  ShaMenberger,  42  Oal.  275.  The  appel. 
lant  maintains  that  the  respondent  by  his  laches  has  waived  his 
riglit  to  make  this  motion,  and  that  it  should  have  been  made  at 
the  preceding  terms  before  the  expiration  of  the  time  in  which 
another  appeal  might  be  perfected.  In  the  case  of  Oourtright  v, 
Berkins^  sujpra^  we  held  that  Berkins  had  not  waired  his  right 
to  nfcke  this  motion.  The  coiut  holds,  in  Aram  v.  ShaUenhergery 
aupra^  that  the  supreme  court  of  California  has  no  authority  to 
relieve  a  party  from  the  consequences  of  a  failure  to  comply  with 
the  statute  in  relation  to  the  service  and  filing  of  notices  and 
undertakings  on  appeal.  It  is  also  said  that  ''there  is  a  dear  dis- 
tinctiofi  between  an  appeal  insufficiently  taken  and  one  not  taken 
at  all."  In  the  case  at  bar  the  proper  notice  of  appeal  has  been 
filed  and  served  on  the  re^ondent^  bat  the  service  preceded  the 
filing  of  the  notice,  and  the  appeal  has  been  insufficiently  taken» 
If  the  motion  bad  been  made  at  the  said  January  or  August  terms, 
we  slK)uld  have  sustained  it  If  no  notice  of  appeal  had  h&ea 
filed  or  served,  tbe  appeal  woald  be  ctmsiderod  (Hae  which,  had  not 
been  '^  taken  at  all,"  amd  the  respondent  could  not  waive  hia  right 
to  make  this  motion,  or  give  jurisdiction  to  this  court  by  his 
consent. 
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In  Stevenson  v.  McMtty  27  How.  Pr.  335,  the  oonrt  held  that 
a  party  who  allowed  two  general  terms  of  the  supreme  oomt  to 
pass  by  withoat  taking  any  action,  waived  his  right  to  make  a 
motion  to  dismiss  an  appeal  on  the  ground  that  the  appeal  was 
brought  after  the  time  allowed  by  law  for  bringing  appeals  had 
expired.  We  find  the  following  cases  in  the  digest,  but  cannot 
consult  the  reports  which  are  cited.  "  A  failure  to  make  a  mo- 
tion to  dismiss  an  appeal,  because  the  record  was  not  filed  witliin 
the  time  prescribed  by  law,  until  after  the  case  is  submitted 
on  final  hearing,  must  be  r^arded  as  a  waiver  of  the  right  Bw- 
ler  V.  Parker,  3  Bush  (Ky.),  166."  1  U.  S.  Dig.  Ist  Ser.  886, 
§  990.  ^'  Where  an  appeal  stood  on  the  docket  of  the  superior 
court  for  three  terms,  and  at  the  fourth  the  appellee  moved  to 
dismiss  it  for  irregularity  —  J3«2e^that  such  objectionB  were 
waived  by  the  delay.  Johnson  v.  Murehisonj  1  Wins.  (N".  0.) 
83."  Id.,  §  1,000.  In  Tripp  v.  De  Bow,  6  How.  Pr.  117,  the 
court  says  that  the  service  of  the  notice  of  appeal  is  a  jurisdic- 
tional question,  '^and  the  party  has  a  right  to  take  advantage  of 
it  at  any  time,  provided  he  has  not  appeared  and  answered  or  pro- 
ceeded in  such  a  manner  as  to  give  the  court  thereby  jurisdiction 
in  the  case."  The  respondent  appeared  in  this  case  by  filing  the 
written  stipulation  for  a  continuance,  and  has  been  dilatoiy  in 
making  this  motion,  which  is  therefore  oyerruled. 

The  case  was  then  submitted  on  the  merits  of  the  appeaL 

Johnston  &  Toolx  and  S.  Obb,  for  appellant. 

Appellant  is  entitled  to  a  joint  verdict  against  aU  the  respond- 
ents. A  recovery  of  joint  damages  against  part  would  rdease 
the  balance.  Defendants  can  demand  separate  verdicts,  which 
secures  their  rights  as  effectually  as  if  they  had  separate  trials. 
Winona  v.  ChanMy,  4  Oal.  70 ;  EUis  v.  Jeans,  7  id.  417. 

The  new  matter  in  the  respondent's  answer  was  no  defense. 
There  was  nothing  requiring  a  reply  by  appellant.  Judgment 
was  entered  against  appellant  because  of  his  faUuie  to  reply  ts 
«very  part  ol  the  new  matter.    This  was  error. 
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OHtTMASKBO  &  Chadwiok,  fot' respondent 

Appellant  has  hot  been  injured  by  the  decision  of  the  comt 
upon  the  motion  to  strike  out.  We  insist  that  the  matter  moved 
to  be  stricken  oat  was  material  and  should  have  been  replied  to 
by  appellant. 

It  was  the  duty  of  the  court  to  order  a  separate  trial  for  respond* 
ent.  Jvdson  v.  Malloy^  40  Cal.  299.  It  is  a  question  of  disarm 
tion.  8a/wyer  v.  MerriU^  10  Pick.  18 ;  DorreU  v.  Johnson^  17 
id.  267.  The  supreme  court  will  not  interfere  if  this  discretion  is 
not  abused.     Olanrhe  v.  Gonu^  ante^  688. 

Blake,  J.  This  action  is  brought  by  appellant  against  four 
parties  to  enjoin  them  from  diverting  water  from  certain  ditches, 
and  recover  damages  for  the  diversion  of  the  same  before  the 
filing  of  the  complaint  The  respondent  filed  a  separate  answer 
and  denied  specifically  every  allegation  of  the  complaint,  and  set 
up  a  title  to  the  use  of  the  water.  The  other  parties  answered 
and  denied  generally  the  all^ations  of  the  complaint.  The  court 
overruled  a  motion  of  appellant  to  strike  out  parts  of  the  re- 
spondent's answer,  and  required  him  to  reply  thereto.  The  re- 
spondent demanded  a  separate  trial,  which  was  granted.  The  ap- 
pellant refused  to  file  a  replication  and  the  following  judgment 
was  entered :  That  the  cause  came  on  for  hearing  on  the  day  set 
for  its  trial  upon  the  complaint  and  respondent's  answer ;  that  ap- 
pellant was  in  default  for  refusing  to  reply  to  the  new  matter 
contained  in  the  answer;  that  respondent  was  ready  for  trial  and 
appellant  failed,  neglected  and  refused  to  offer  any  evidence,  and 
that  respondent  recovered  his  costs  of  appellant  The  action 
against  the  other  parties  was  continued. 

The  motion  to  strike  out  affected  parts  of  the  answer,  but  the 
whole  pleading  must  be  considered  in  determining  its  effect.  It 
is  not  necessary  for  us  to  decide  whether  or  not  the  court  erred  in 
requiring  the  appellant  to  reply  to  the  new  matter  in  the  answer. 
"While  error  imports  injury  to  the  party  against  whom  it  is  com- 
mitted, we  think  that  the  record  shows  clearly  that  the  appellant 
has  not  been  prejudiced  by  this  ruling.  If  the  facts  stated  in  the 
answer  would  have  been  taken  as  true  without  a  replication,  the 
decision  protected  the  rights  of  the  appellant,  who  cannot  com- 


( 


584  TowNttLBY  V.  HoBNBUOKLS.  [Jaa.  T^ 

plain  of  it.'  If  the  new  matter  did  not  reqaire  a  replicatioii  and 
the  ooort  erred,  the  judgment  was  not  afiEeoted  and  the  appellant 
was  not  injured*  MM  v.  Reyss,  45  Cal.  380.  It  has  been  held 
that  no  injury  results  when  the  court  permits  a  plaintiff  to  reply 
to  the  answer  which  does  not  require  a  replication.  Janes  v.  Jonea^ 
86  OaL  5S4.  The  req>ondent  denied  specifioally  the  allegations  of 
the  cprnplaiat  and  a  judgment  eould  not  be  entered  for  the  appel- 
lant upon  the  pleadinga  If  we  oonoede  that  the  new  matter  was 
de^3(i^  denied  by  the  statute,  the  burden  of  proof  was  not  diifted 
and  the  appellant  was  obliged  to  establish  at  the  trial  every  alle- 
gation of  his  complaint.  His  failure  to  offer  any  testimony  to 
support  these  allegations  was  followed  regularly  by  a  judgment 
against  him  for  the  costs.  If  the  court  had  made  a  decree  con- 
firming the  title  of  the  respondent  to  the  water,  the  appellant 
might  complain  of  the  ruling,  but  no  affirmative  relief  of  this 
nature  was  granted* 

Did  the  court  err  in  allowing  the  respondent  a  separate  trial! 
It  will  be  observed  that  the  issues  between  the  appellant  and  re- 
spondent were  not  the  same  as  those  between  the  appellant  and 
the  other  parties  to  the  action.  The  court,  in  its  discretion,  might 
have  ordered  a  separate  trial  to  the  respondent  upon  this  ground. 
Judaon  v.  MaUoy^  40  Cal.  299.  But  in  actions  of  this  class  the 
defendants  are  jointly  and  severally  liable  for  the  damages  claimed 
Daily  v.  Redfem^  1  Mon.  467.  In  an  action  of  tort  against 
several,  the  court  caa  exerdse  its  discretion  and  direct  the  trial  of 
one  of  them  first.  Sa/voyer  v*  Morrill^  10  Pick.  18 ;  DorrM  v, 
Johnson^  17  id.  267.  We  are  oompeUed  to  say  that  the  court  did 
not  abuse  its  discretion  in  this  matter.  The  cases  of  Wiruiiu  v. 
Christy^  4  Cal.  70,  and  ElUa  v.  JewnSy  7  id.  417,  dted  by  the  ap- 
pellant, and  holding  that  the  defendants  in  ejectment  will  be 
concluded  by  the  general  verdict,  if  they  do  not  demand  separate 
verdicts,  are  not  in  conflict  with  diese  views.  The  court  expresses 
no  opinion  respecting  the  right  of  the  parties  to  separate  trials. 

Under  the  pleadingjB  the  judgment  for  costs  could  be  entered 
lor  the  respondent. 


1877.1  HiQoms  v.  EDWASDe.  68ft 

Hiooms,  respondenty  v,  EiywAJSoe,  aj^Uant 

SIfatctort  ookstbuctiok — inUreti  upon  6&unty  wwrranU,  The  aet  ftpprored 
January  11, 1873,  provided  that  county  warrants  should  not  bear  interest 
after  its  passage.  The  act  approved  January  12, 1872,  provided  that  said 
warrants  should  bear  interest  at  the  rate  of  ten  per  cent  per  annum  after 
they  had  been  presented  to  the  county  treasurer  "and  duly  indorsed  not 
paidy  HM,  that  the  first  act  was  repealed  by  the  last,  and  that  the  wktw 
rants  hear  interest  at  said  rate. 

Appeal  from  Seeond  Distrioty  Missoula  GourUy. 

This  action  was  brought  to  recover  the  principal  and  interest 
of  certain  warrants  of  Missoula  county,  drawn  upon  the  general 
fund.  The  answer  denied  that  Higgins,  the  owner  of  the  war- 
rants, was  entitled  to  any  interest.  Knowlks,  J.,  rendered  judg>- 
ment  against  the  county  for  the  principal  and  interest  claimed  in 
the  complaint. 

W.  J.  Stephens,  for  appellant. 

Appellant  admits  the  laws  are  as  they  appear  in  the  statute. 
The  law  prohibiting  counties  from  paying  intweet  on  warrants 
was  never  a  part  of  the  codified  statutes  of  Montana,  and  never 
revised  or  reported  upon  by  the  Code  commissioners.  This  ia  one 
of  the  findings  of  the  court  below.  This  law  was  never  repealed 
or  atfected  by  the  adoption  of  the  codified  statutes.  The  law 
allowing  interest  was  a  continued  statnte  and  not  a  new  enactr 
ment,  and  had  its  force  from  February  9,  1866,  the  date  of  its 
approval  originally.  It  was  not  a  new  act  having  force  from 
January  12,  1872,  the  date  of  the  approval  of  the  codified  statutes. 
The  legislature  had  no  reference  to  the  law  prohibiting  the  pay- 
ment of  interest  on  warrants  by  the  adoption  of  the  codified  laws. 
This  law  cannot  be  repealed  except  by  an  act  which  is  plain  on 
the  subject.  Any  other  construction  makes  useless  the  repealing 
clause  in  Cod.  Sts.  664. 

Johnston  &  Toole  and  W.  J.  McCobmick,  for  respondent. 
All  the  laws  in  the  codified  statutes  embraced  between  pages 
S78  and  664,  were  enacted  January  12, 1872,  and  all  acts  in  con.' 
Vol.  n.— 74. 
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liict  with  them  were  repealed.  The  law  allowing  interest  od 
ooonty  warrants  is  so  raabraced ;  the  law  prohibiting  interest  is 
not,  and,  being  in  conflict  with  the  other  act,  is  repealed. 

The  constmction  by  appellant  wonld  repeal  all  laws  intended 
to  be  enacted,  and  re-enact  all  laws  intended  to  be  repealed. 

Wads,  0.  J.  Do  oonnly  warrants  bear  interest  t  This  is  the 
only  question  in  this  case. 

On  January  11,  1872,  the  following  statute  was  enacted  by  the 
legislative  assembly  :  ^^  Ko  county  warrants  issued  after  the  pas- 
sage of  this  act  shall  bear  interest."    Cod.  Sts.  638,  §  1. 

On  the  following  day  the  same  assembly  enacted  this  statute: 
^^  That  all  county  warrants  heretofore  drawn,  or  that  may  here- 
after be  drawn,  by  the  proper  authorities  of  any  county,  shall^ 
after  having  been  presented  to  the  county  treasurers  of  the  i^ 
spective  counties  of  this  Territory,  and  by  them  indorsed,  not 
paid  for  want  of  funds  in  the  treasury,  from  and  after  said  date 
of  presentation  and  indorsement,  shall  draw  interest  at  the  rate 
of  ten  per  cent  per  annum."     Cod.  Sta.  480,  §  10. 

The  act  approved  January  12, 1872,  in  express  terms  repealed 
all  acts  or  parts  of  acts  in  conflict  therewith,  and  the  statute  ap- 
proved January  11,  1872,  was  repealed  by  the  statute  approved 
January  12, 1872.  Cod*  Sts.  654,  §  1.  The  act,  approved  Janu- 
ary 12,  1872,  is  in  force  and  county  warrants  draw  interest  at  the 
lorogoing  rate,  after  they  have  becoi  duly  presented  for  payment 

and  indorsed  for  non-payment. 

Judgment  afjia'med. 


Bbeob,  appellant,  v,  Botjsh,  respondent. 

■iBOnOENT  '^tquMdkU  dtfeme.  In  ah  action  of  ejectment,  the  defendant  may 
Bet  np  an  eqaitable  defense,  and  a  prayer  in  the  answer  for  coets  is  appro- 
priate relief. 

Btatutb  of  f&axtds — oralagremnmUr^aHnffiotaleofrMtpropertif^reiuU' 
ing  iruit.  A.  owned  and  posBessed  real  property,  which  was  sold  by  the 
sheriff  under  a  Judicial  decree.  *  Before  the  sale,  A.  and  B.  entered  into  an 
oral  ag^reement,  under  which  B.  bid  off  the  property  and  advanced  the  pny 
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•  ehase-monej  ftnd  keld  the  legal  tide  for  A.  A.  secared  tlie  papnent  of 
the  money  by  certain  rents,  which  have  paid  the  anm  advanced  by  B.  A. 
oontinaed  in  the  peaceable  poeseBsion  of  the  property  aboat  five  years, 
when  B.  brought  this  action  to  recover  the  possession.  Held,  that  the 
agMement  is  not  within  the  statute  of  frauds,  and  that  B.  is  the  trustee  of 
A.  Beldy  also,  that  the  trust  is  created  "  by  act  or  operation  of  law.** 
HM,  also,  that  a  delivery  of  the  property  to  A.  by  B., after  the  sheriff's 
sale,  can  be  inferred  from  the  facts  and  acts  of  the  parties. 

Appeal  from  Third  Dietriot^  Lewis  and  Clarke  County. 
The  judgment  was  rendered  by  Wadb,  J. 

Johnston  &  Toole,  for  appellant. 

Kespondents  cannot  plead  an  equitable  defense  in  this  action 
unless  they  put  themselves  in  a  position  to  finally  determine  the 
controversy  and  obtain  a  decree  securing  their  rights.  Zomme  v. 
Kintzing,  1  Mon.  290 ;  1  Van  Santv.  PI.  (Moak's  ed.)  687 ;  Ken^ 
yon  V.  Qidnn^  41  Cal.  325. 

The  trust  set  up  in  respondents'  answer  is  express,  and  cannot 
be  proved  by  oral  testimony.  It  is  not  a  resulting  trust,  as  re- 
spondents paid  no  purchase-money.  It  is  not  created  by  law  and 
saved  from  the  statute  of  frauds.  Cod.  Sts.  393,  §  6 ;  Browne  on 
Frauds,  §§  79-82 ;  Fierce  v.  Coloord^  118  Mass.  372;  Perry  on 
Trusts,  §§75,  137, 140. 

Appellant  never  delivered  possession  of  the  property  to.  re- 
spondents, who  were  in  possession  at  the  time  of  the  alleged 
agreement  and  remained  therein.  It  is  not  the  agreement  but  the 
act  of  delivering  possession  that  takes  a  case  out  of  the  statute^ 
Appellant  was  entitled  to  the  rents  of  property  he  bought  with» 
out  any  agreement  with  respondents.  There  was  nothing  done  in 
part  performance  of  the  agreement.  The  statute  of  frauds  vp^ 
plies  to  this  class  of  cases.  There  was  no  mutuality  in  the  alleged 
agreement,  no  consideration  for  the  rents,  and  the  agreement  was 
not  to  be  performed  within  a  year.  Cod.  Sts.  392,  §§  1, 2,  3 ;  393, 
§  12  ;  1  Pars,  on  Cont.  455  ;  1  Sto.  Eq.  (9th  ed.),  §  736. 

Ke^ndents  abandoned  their  agreement  by  instituting  a  suit  to 
set  aside  the  sale  to  appellant.  They  cannot  ask  a  court  of  equity 
to  enforce  a  specific  performance  thereof.  Conrad  y.  Lmdhff^ 
2  Cal.  176. 
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Chuhasbbo  &  Ohadwiok  ftnd  Sanders  &  Cvllbv,  for  respand- 

ent. 

Ko  prayer  for  affirmative  relief  is  necessary  in  the  respondent^ 
answer.  The  facts  averred  would  estop  the  appellant  from  the 
prosecution  of  the  action.  Lestrade  y.  Barth,  19  Oal.  670 ;  Pom- 
eroy  on  Eemedies,  §§  87-97. 

The  seventh  section  of  the  statute  of  Charles  11,  for  the  pre- 
vention of  frauds,  has  not  been  adopted  in  this  Territory.  Peny 
on  Trusts,  §§  75-79 ;  Bispham's  Eq.  71 ;  Ood.  Sts.  891 ;  Osterman 
T.  Baldwin,  6  Wall.  128. 

Bespondents  rely  upon  a  resulting  trust,  which  need  not  be 
created,  manifested  or  proved  by  a  written  instrument  Ryan  v. 
Box,  34  N.  Y.  307 ;  Astor  v.  rAmorevXy  4  Sandf.  624 ;  FooU 
V.  Foote,  58  Barb.  258  ;  Boothh  Appeal^  35  Conn.  165 ;  Peahody 
V.  TarbeU^  2  Cush.  231 ;  Sandf oss  v.  JoneSy  35  Cal.  481 ;  Browne 
on  Frauds,  §§  83,  84, 481. 

The  loan  of  the  purchase-money  was  to  be  paid  by  certain  rents. 
This  made  a  mutual  contract.  Appellant  bought  the  property 
with  this  money  and  there  was  a  resulting  trust  which  can  be 
proved  by  parol. 

Appellant  has  received  the  rents  and  is  estopped  from  saying 
there  was  no  consideration,  or  that  mutuality  is  wanting. 

If  an  answer  states  facts  for  defense,  which  entitle  defendant 
to  affirmative  relief,  and  parties  are  in  court,  the  relief  prayed  for 
is  not  the  limitation  upon  the  power  of  the  court  to  grant  such  re- 
lief as  the  fticts  warrant.  Bradley  v.  Aldrich,  40  N.  T.  504 ; 
Hale  V.  Omafia  2f.  Bank,  49  id.  626. 

Johnston  &  Toole,  for  appellant,  in  reply. 

No  resulting  trust  is  averred  in  the  respondents'  pleadings. 
They  set  up  an  express  trust  which  cannot  be  proved  by  oral  tes- 
timony. No  facts  sustain  the  claim  of  respondents  about  any 
trust  or  agreement.  There  must  be  a  payment  with  the  money 
of  the  ceetui  que  trust.  In  this  case  the  identical  fund  was  oom- 
ing  to  appellant.  JSaberta  v.  Ware,  40  Oal.  634 ;  Coatee  v.  Wood- 
tfforthj  13  m.  654 ;  JReeve  v.  Stra/umy  14  id.  94.  Bespondents^ 
cHidit  was  not  nsed. 
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Our  statute  is  as  effeotoal  as  the  seventh  seetiou  of  the  statute 
of  Oharles  II.  Cod  Sts.  898,  §  6.  This  ease  is  within  the  ^tat* 
nte.  Bespondents  seek  to  divest  appellant  of  a  legal  title  by  an 
oral  agreement.     WiUiamson  v.  WtUiamwiij  4  Iowa,  379. 

The  only  issue  was  the  right  of  possession,  about  which  noth- 
ing was  said  in  the  agreement.  Bespondents  must  prove  clearly 
their  contract.  PurceU  v.  Mmer^  4  Wall.  513  ;  Chanrpiot  v. 
Sigersony  d5  Mo.  63.  The  agreement  must  be  mutual.  AheU  v. 
CcMerwoody  4  Cal.  90 ;  Doe  v.  Oulverwell,  35  id.  291. 

Respondents  did  not  remain  in  poeseasion  under  the  agreement 
and  appellant  could  sue  th^^or  when  he  saw  proper. 

There  is  no  prayer  for  general  relief  to  bring  the  case  within 
the  general  rule  in  equity  cases.  1  Yan  Santv.  PI.  (Moak's  ecL) 
361. 

■ 

Blaxe,  J.  The  oomplaint  alleges  that  the  appellant  is  the 
owner  in  fee  and  entitled  to  the  possession  of  a  certain  lot  of  land 
in  Helena,  and  that  the  respondents  are  in  the  possession,  of  and 
wrongfully  withhold  the  same.  The  prayer  is  for  the  possession 
of  the  property  and  damages  for  its  wrongful  withholding. 

The  respondents  do  not  deny  any  of  these  allegations,  except 
that  relating  to  the  wrongful  withholding,  and  say,  in  their 
answer,  that  the  lot  was  sold  by  the  sberifE  Ifovember  10, 1371^ 
under  a  decree  of  the  district  court  against  them ;  that  appellant, 
at  the  request  of  the  respondents,  and  as  their  trustee,  agreed  to 
^nd  did  purchase  the  property ;  that  appellant,  under  this  agree* 
ment,  allowed  the  respondents  to  retain  the  possession  of  the 
premises ;  that  appellant  held  the  title  in  trust  for  the  respondents 
and  agreed  to  convey  the  property  to  them  as  soon  as  he  received 
from  certain  rents  the  money  idvanoed  at  the  sheriff's  sale;  and 
that  the  rents  so  received  exceeded  the  sum  paid  by  appeUant  for 
the  premises.  The  pr^tyer  is  for  costs.  The  new  matter  con* 
tained  in  the  answer  is  denied  by  ajqpeUant  in  his  replication. 

The  action  was  tried  by  the  court,  without  a  jury,  and  judg* 
ment  for  costs  was  entered  for  the  respondents  upon  the  findings 
of  &cts  and  conclusions  of  law.  The  transcript  does  not  contain 
the  evidence.  It  appears  from  the  findings,  which  are  not  ex- 
cepted to,  that  the  agreement  of  the  parties  was  not  in  writing, 
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and  that,  aside  from  the  aame,  the  reepondents  eatablifihed  nc 
right  to  the  prc^perty,  or  its  poeseBsion ;  tiiat  reapondeats  owned 
and  had  possession  of  the  lot  November  10,  1871^  when  it  was 
sold  bj  the  sheriff  under  a  decree  of  the  district  court ;  that  before 
said  sale  the  appellant  and  respondents  entered  into  an  oral  agree- 
ment by  which  the  appellant  agreed  to  bid  ofi  said  property  for 
the  respondents,  and  advance  the  money  therefor  and  hold  the 
legal  title  for  the  respondents  in  consideration  that  the  respond- 
ents secured  the  payment  of  the  same  by  the  rents  ot  certain 
property ;  that  this  agreement  was  executed,  and  the  respond- 
ents continued  in  the  possession  of  the  lot;  that  the  respond* 
ents  were  unsuccessfol  in  an  action  to  set  aside  the  sheriff's 
sale  to  the  appellant ;  that  nothing  was  said  in  the  agreement 
about  the  possession  of  the  property  ;  and  that  the  appellant  had 
a  mortgage  and  mechanic's  lien  upon  the  lot. 

The  appellant  claims  that  the  equitable  title  of  the  respondents 
should  have  been  set  up  in  a  cross-bill,  demanding  affirmative 
rdief,  and  that  the  respondents  should  have  put  themselves  in  a 
position  in  which  they  could  obtain  a  final  decree.  A  demurrer 
to  the  prayer  of  a  pleading  will  not  be  entertained  by  courts. 
The  matters  contained  in  the  answer  have  been  properly  allied. 
Cadiz  V.  Majors,  33  Cal.  288 ;  McCavley  v.  Fulton,  44  id.  368 ; 
Tormey  v.  True,  45  id.  105 ;  Kefiiycn  v.  Quinn,  41  id.  830. 
The  appellant  relies  upon  the  last  case,  in  which  the  court  says 
that  a  party  should  have  pleaded  his  equitable  title,  ^  and  asked 
the  appropriate  relief."  The  main  question  related  to  the  admis- 
sion of  evidence  of  such  a  title  under  an  answer  which  did  not 
have  sufficient  averments  to  uphold  it.  We  think  that  a  judg- 
ment for  costs  might  be  "  appropriate  relief."  Under  the  plead- 
ings  the  respondents  might  have  secured  a  complete  adjudication 
of  their  rights,  but  we  are  unable  to  see  how  the  appellant  has 
ficen  injured  by  their  action  in  demanding  less  relief  than  they 
were  entitled  to.  If  there  is  any  error  in  this  matter  the  appel- 
lant cannot  complain.  It  is  held  in  Lestrade  v.  Bwrth^  19  CaL 
•671,  that  the  equitable  defense  must  be  of  such  a  character  that 
it  may  be  ripened  into  ^^  a  legal  right  to  tiie  premises,  or  such  as 
will  estop  the  plaintiff  from  the  prosecution  of  the  action."    Ths 
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judgment  for  the  reBponde&ts  for  eosts  would  prevent  the  appel 
Jant  from  prosecuting  this  action. 

The  chief  question  must  be  oonsidered.  Is  the  oral  agree- 
ment, on  which  the  title  of  the  reepondents  is  based^  within  the 
atatute  of  frauds?  The  following  sections  of  the  act  concerning 
^^  conveyances  and  contracts  "  must  be  examined.  No  ^^  trust  or 
tpower  over  or  concerning  lands,  or  in  any  manner  relating  thereto^ 
^hall  hereafter  be  created,  granted,  assigned,  surrendered^  or 
^declared,  unless  by  act  or  operation  of  law,  or  by  deed  or  convey- 
ance, in  writing"  ♦  »  *  Cod.  Ste.  898,  §6.  This  "section 
shall  not  be  construed  to  *  *  *  prevent  any  trust  arising  or 
^being  ertingnished  by  operation  of  law.'?  Ood.  Sts.  398,  §  7.  If 
-the  appellant  is  under  any  obligation  to  the  respondents  by  virtue 
of  the  oral  agreement  it  must  be  a  trust  which  has  been  created 
•**  by  act  or  operation  of  law.*^  A  trust  of  this  nature  can.  be  es- 
tablished by  parol  testimony.  "  Express  trusts  cannot  be  proved 
by  parol.  They  must  be  manifested  or  proved  by  some  writing, 
signed  by  the  party  to  be  charged  with  the  trust."  Perry  <» 
Trusts,  §  79  ;  Cod.  Sts.  893,  §  6. 

Do  the  findings  establish  an  implied  of  resulting  trust )  Where 
<the  contract  to  hold  land  in  trust  is  the  means  of  obtainmg  the 
legal  title,  "  the  trust  is  not  created  by  the  contract  but  results 
or  is  implied  from  the  fraud."  Browne  on  Frauds, § 84.  "If 
the  circumstances  are  such  as  to  raise  a  resulting  or  implied  trust 
iipon  the  conveyance,  the  person  entitled  to  such  beneficial  inter- 
-est  has  the  right,  at  any  time,  to  declare  the  trust."  Perry  oh 
'TrufitB,  §  77.  The  case  of  Byofi  v.  Dox,  84  N.  Y.  807,  is  directly 
in  point,  and  reviews  carefully  the  authorities*  The  fiacts  are 
substantially  the  same  as  those  in  the  case  at  bar,  and  it  is  not 
necessary  to  state  them.  The  court  held  that  the  purdiaser  under 
a  foreclosure  sale  who  undertakes  to  purchase  for  the  benefit  of 
the  mortgagor;  and  thus  acquires  the  title  at  a  price  below  its 
value,  will  be  deemed  the  trustee  of  the  party  for  whom  be  has 
undertaken  the  purchase.  It  is  no  objection  that  the  agreement 
by  which  this  purchase  was  made  waa  not  in  writing.  The  law 
makes  him  a  trustee  ex  maleficio.  The  statutes  ci  New  York 
^sontain  provisions  similar  to  those  of  this  Territory,  which  have 
^)een  dted.    The  court  says :  ^  When  one  jiarty  has  executed  his 
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pftrt  of  the  agreement  in  the  oonfidcnee  tiiat  the  other  party 
would  do  the  Bame,  it  is  obvious  that  if  the  latter  should  refine 
it  would  be  a  fraud  upon  the  former  to  suffer  his  refusal  to  work 
to  his  prejudiee."  It  is  an  establiabed  rule  in  equity  that  a  parol 
agreement^  in  part  perf  (Hmed,  is  not  within  the  statute  of  fiaoda 

The  sixth  section  of  the  statute  af  frauds  of  California  is  the 
sakne  as  that  of  this  Territory,  which  has  been  cited.  In  the  case 
of  Sofidfoss  V.  Jonesy  86  CaJ.  486,  the  oourt  discusses  the  legal, 
prindples,  which  are  applicable  to  the  facts  before  us,  and  Mr. 
Justice  Sandbbsoh  says :  ^^  So  &r  as  the  contract  relates  to  the 
sale  of  real  estate,  it  amounts  to  an  agreement  on  the  part  of 
Jones  and  Blanchard  to  buy  the  property  at  sheriff's  sale  for  the 
benefit  of  Bartram,  who  was  liie  ezeoutioa  debtor,  and  to  ad- 
vance their  own  money,  if  necessary,  for  that  purpose.  Whether 
they  paid  for  the  real  estate  wholly  or  in  part,  with  Bartram's 
money,  or  their  own  ezdusivdy,  is  immateriaL  In  either  evait 
thar  agreement  was  not  within  the  statute  of  frauds,  and  waa 
not,  therefore,  void  because  it  was  not  in  writing."  ♦  *  *  « Ij^ 
however,  we  consider  the  averments  of  the  complaint  in  the  light 
which  is  most  favorable  to  the  delemdants,  we  have  a  verbal 
agreement  on  their  part  with  an  execution  debtor  whose  land 
is  about  to  be  sold  by  the  sheriff  to  purchase  it  with  their  own^ 
funds  and  hold  it  f <Hr  his  benefit.  Such  an  agreement  is  equiva- 
lent to  a  loan  of  the  money  and  a  tatdng  of  the  title  as  security 
for  its  repayment ;  or  an  agreem«:it  by  one  person  to  purchase- 
land  xor  the  benefit  of  another  under  circumstances  which  would 
amount  to  a  fraud  upon  tlie  latter,  if  the  former  was  allowed  to^ 
repudiate  his  promise,  and,  therefore^  not  within  the  statute  of 
fraucb." 

These  doctrines  are  maintained  in  the  following  oases :  Afitorv. 
I?Amor&my4:&9iyiL  5M;  IboU  v.  FootSy  58  Barb.  258 ;  FocMb^ 
Appeal^  35  Oonn.  165;  Peabody  v.  TwhM^  2  Oush.  226 ;  Mo- 
Dowugih  V.  CfNidy  113  Haas.  92 ;  SogqifiM  v.  Heard^  31  Miss. 
428 ;  Prioe  v.  JSeeti^  38  Cal.  457. 

The  money  which  the  appellant  advanced  for  the  purchase  of 
tiie  property  at  the  sheriff^  sale  has  been  repaid  by  the  respond- 
ents. The  appellant  has  nev^  interfered  with  the  possession  of 
the  respondents,  or  demanded  rent  for  the  same,  and  the  respond- 
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Mte  have  enjojed  this  qoiet  poeseBoioii  about  five  yean.  The 
lights  of  tiie  parties  oaniiot  be  affected  by  the  fact  that  the  appel- 
lant did  not  make  a  formal  delivery  of  the  premises  to  the  re- 
ipondents.  Such  a  delivery,  when  the  respondents  were  already 
in  its  poaseesion,  and  have  so  continaed  daring  a  kmg  period, 
might  be  implied  from  the  circumstances  of  this  case.  The  ap- 
pellant invokes  the  statute  of  frauds  to  enable  him  to  obtain  the 
possession  of  the  "property  after  his  loan  has  been  paid  by  the  re- 
spondents. We  cannot  allow  this  statute  to  be  used  to  promote 
fraud,  and  permit  the  appelknt  to  evade  his  promise.  The  appel- 
lant must  be  regarded  a  trustee  for  the  respondents.  This  trust 
has  been  created  ^^  by  act  or  op«?atlon  of  law,"  and,  consequently, 
the  oral  evidence  to  prove  the  same  was  admitted  rightf  ulfy  by 
the  court  below. 


FisK,  respondent,  v.  Cuthbsbt,  appellant. 

Statutory  construction — printing  ** at  the  pubUe  expense*'  brands  and 
marks.  The  act  relating  to  "brands  and  marks  (Cod.  Sts.,  cK  64),  pro- 
Tides  tliat  the  general  recorder  shall  have  published  a  list  of  certain 
marks  and  brands,  and  cause  to  be  printed,  *'  at  the  public  expense/'  a 
sufficient  number  of  copies  to  furnish  each  county  clerk  in  the  Territorx 
with  copies  for  gratuitous  distribution.  Held,  that  this  statute  authorizes 
the  general  recorder  to  enter  into  a  contract  for  the  printing  of  said  list  at 
the  expense  of  the  Territory. 

Case  apfirmbd.  The  case  of  Langford  ▼.  JTtn^,  1  Mon.  88,  holding  that  Sk 
dtisen  of  the  Territory  cannot  sue  it,  aiBnaed. 

Btatittort  construction  ^-  duty  of  auditor.  In  determining  the  duty  of  the 
Territorial  auditor  in  doubtful  cases,  courts  will  consider  the  financial 
legislation  of  the  Territory  and  the  practical  construction  of  the  same  by 
the  public  officers. 

Mandamus  to  Tbrrttorial  auditor.  F.  printed  copies  of  said  list  of  mark» 
and  brands  under  a  contract  with  said  recorder.  Thu  Territorial  auditdr, 
after  demand,  refused  to  issue  a  warrant  for  the  payment  of  said  services. 
F.  applied  for  a  writ  of  mandate,  and  the  answer  of  the  auditor  admitted 
the  facts  stated  in  the  application,  and  alleged  two  reasons  for  his  refusal; 
tbat  the  law  did  n<it  fix  a  certain  compensation  for  the  ftervice?,  and  that 

Vol,  11—75 


TWL  V.  OUTHBSBT.  [JsD.  T«, 

the  soditor  had  no  Jurifldiotioii  to  dotermlne  the  Tftlao  thereof.  The  oovit 
laeaed  the  peremptory  writ  and  commanded  the  auditor  to  ieene  the  war- 
rant. Meld,  that  the  writ  was  properly  issued* 
PBAcncs — argument  ofeaunid.  On  the  hearing  of  this  appeal  the  oonnsol 
for  the  auditor,  the  appellant,  submitted  a  written  argument  and  oon- 
tended  that  the  auditor  had  juriediotion  to  determine  the  value  of  F.'s 
serrices.  EM,  that  the  court  will  not  i>ermit  the  auditor  to  oontiOTeit 
his  answer,  and  that  the  question  cannot  be  raised  on  this  appeaL  * 

Appeal  from  Third  Distriet,  Lewis  cmd  Clarke  CowUy. 
The  writ  of  mandamoB  was  iflsnied  by  Wads,  J. 

J.  K.  Toole,  DiBtrict  Attoraegr,  Third  District,  for  appellaiit 

The  complaint  is  fatally  defective.  It  does  not  allege  that  ap- 
pellant refused  to  audit  the  aoconnt  of  respondents,  or  that  any 
demand  was  made  that  he  shonld  do  so. 

The  auditor  is  not  the  auditor  of  his  own  account.  He  cannot 
issue  a  warrant  unless  he  is  expressly  authorized  by  law.  Cod. 
Sts.  381,  §§  1,  5  ;  478,  §§  9, 10.  Appellant  had  no  power  to  audit 
or  issue  the  warrant.  Bespondents^  account  was  a  contingent 
charge,  and  appellant  could  issue  no  warrant  until  some  proper 
officer  or  tribunal  allowed  it.  No  specific  sum  is  allowed  for  re- 
spondents' services. 

Appellant  can  only  be  asked  to  exercise  his  discretion,  if  he  is 
I'equired  to  audit  respondents'  account.  No  pther  officer  nor  tri- 
bunal has  any  discretion  in  acting  on  the  account  in  the  first  in- 
stance. 

Appellant  has  no  interest  in  the  amount  to  be  allowed  respond- 
ents other  than  that  in  common  with  other  citizens.  Why  is  he  made 
a  party  to  the  suit  i  It  is  not  the  duty  of  the  auditor  to  issue  a 
warrant  after  a  claim  against  the  Territory  has  been  adjudicated 
iind  allowed  in  the  courts.  After  such  a  claim  has  been  audited 
and  allowed  by  some  proper  tribunal,  appellant  is  expressly  pro- 
hibited from  issuing  his  warrant.  Cod.  Sts.  141,  §  518  ;  381,  § 
1 ;  478,  §§  9,  10. 

*  Respondents'  claim  against  the  Territory  has  been  lawfully  in- 
<5urred,  but  appellant,  without  further  legislation,  cannot  issue  his 
warrant  for  it.  The  claim  should  be  reported  to  the  legislature^ 
And  paid  by  an  appropriation.     Cod.  Sts.  564,  §  5.     The  woids. 
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'*^  specially  "  and  ^^  ezpreesly/'  used  in  the  stata^es,  refer  t ,  each 
particakr  daim  for  which  a  warrant  is  to  issue.  The  words,  ^^  at 
public  expense/'  do  not  mean  out  of  the  Territorial  treasury. 

Bespondents  demanded  of  appellant  a  warrant  for  the  amount 
of  their  claim,  but  this  is  not  a  demand  to  audit, and  settle  it. 

Ghumasbro  &  OflADWicK,  f or  respondente. 

The  demand  to  andit  respondents'  account  is  included  in  the  de- 
mand for  a  warrant.  Appellant  refused  to  do  any  thing.  It  is 
the  duty  of  the  Territorial  auditor  to  issue  his  warrant  for  the 
amount  due  when  the  law  recognizes  the  claim.  The  amount  of 
respondents'  claim  has  never  been  disputed..  The  general  recorder 
of  marks  and  brands  was  required  to  have  the  pamphlets  printed* 
Cod.  Sts.,  ch.  64.  This  statute  expressly  authorizes  the  recorder 
to  make  the  contract  for  the  printing  and  establish  the  price. 

It  was  not  necessaiy  to  define  the  duty  of  the  appellant  in  this 
iaw,  which  says  that  certain  work  shall  be  done  and  must  be  paid 
for  from  the  publjie  treasury.  Any  other  construction  would  ren^ 
dw  the  act  nugatoly.  The  words  ^^at  public  expense"  are  syn- 
onymous with  ^'out  of  the  Territorial  treasury," 

BLAXBy  J.    This  is  an  appeal  by  tiie  Territorial  auditor  from 

the  judgment  of  the  court  below,  granting  the  application  of  th^ 

respondents  for  a  peremptoiy  writ  of  .mandate,  and  commanding 

him  to  issue  a  warrant  upon  the  Territorial  treasurer  for  the 

.  amount  of  their  account  for  printing  a  pamphlet  containing  a  list 

of  brands  and  marks.     Th^  facts  stated  in  the  application  are  not 

denied  in  the  answer  of  the  appellant.    It  appears  that  the  gen« 

*eral  or  Territorial  recorder  of  the  brands  and  marks  entered  into  Sr 

<oontract  in  September,  1875,  with  the  respon4eut8,  by  which  they 

printed  175  copies  of  the  pamphlet  and  delivered  the  same  to  the 

proper  (Mo&Tj  and  that  these  services  were  reasonably  worth  $225 

The  respondents  demanded  of  the  appellant  a  warrant  on  the 

Territorial  treasurer  for  this  sum,  March  6,  1876^  when  their 

•claim  for  these  services  were  delivered  to  him.    The  appellant  r^ 

fused  to  issue  any  warrant  and  alleges  in  his  answer  the  following 

reasons  therefor :    Tbat  the  law  does  not  fix  any  ceoctain  amouiit 

ior.ibe  payment  of  i^pondrats,  and  that  die  Temtorial  auditor 
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lias  no  jnrisdiction  to  determine  the  yalne  of  said  services.  The 
appellant  admits  in  his  ailment  that  the  respondents'  claim  haa 
been  lawfully  incurred. 

We  must  examine  the  following  statute:  ^^The  general  re- 
corder of  marks  and  brands  shall  once  a  year  haT>e  published  a 
list  of  all  brands,  or  marks  and  brands,  which  have  not  been  pre- 
viously published,  and  cause  to  be  printed,  at  the  public  ^sxpense, 
a  sufficient  number  of  copies,  in  pamphlet  or  other  convenient 
form,  to  furnish  each  county  clerk  in  the  Territory  with  twenty- 
five  copies  thereof,  for  gratuitous  distribution."  Cod.  Sts.  664, 
§  5.  The  term  "  public "  is  applied  strictly  to  that  which  con- 
cerns all  the  citizens  and  every  member  of  ^%  State.  1  Qreenl. 
Ev.,§128.  It  refers  to  « the  whole  body  politic"  2Boav.L.D.^ 
tit.  ^^  Public."  The  intention  of  the  legislative  assembly  respect- 
ing certain  accounts  is  declared  in  plain  language.  When 
the  Territory  is  not  required  to  pay  the  same,  we  find  in  the 
laws  the  following  clauses :  ^  At  the  expense  of  the  county." 
Cod.  Sts.  488,  §  27 ;  501,  §  1.  « At  (the)  expense  of  the  Fed- 
eral government."  Cod,  Sts.  663.  **At  his  own  expense. 
Cod.  Sts.  553,  §8.  The  clause,  ^^at  the  public  expense,"  has 
the  same  legal  effect  as  the  words  ^^  at  the  expense  of  the  Ter^ 
ritory"  in  the  statute  providing  that  the  office  of  the  Territo- 
rial treasurer  shall  be  furnished  with  certain  articles,  and  that  pro> 
viding  that  the  reporter  shall  print  and  bind  certain  reports.  Cod. 
Sts.  384,  §  16 ;  637,  §  3.  The  legislative  assembly  designates  Uie 
printing  required  by  the  Temtorial  auditor  and  treasurer  for  their 
respective  offices,  "  pnblic  printing,"  and  provides  for  its  payment 
by  the  Territory.  Cod.  Sts.,  ch.  61.  The  word  "  ^territorial "  ia^ 
used  as  a  synonym  for  ^^  public  "  in  the  following  section  of  the 
act  concerning  '*  common  schools :"  "  All  printing  or  binding  re- 
quired under  this  act  shall  be  executed  in  the  form  and  manner 
.and  at  the  prices  of  other  Territorial  printing,  and  shall  be  paid 
fl)r  in  like  manner,  out  of  the  general  fund  of  the  Territoiy.* 
Cod.  Sts.  684,  §  63.  The  word  <^  public "  has  the  same  meaning 
as  ^  Territorial "  in  the  section  which  authorizes  the  Territorial 
auditor  to  prosecute  'delinquent  collectors  of  the  Territorial 
iev6uue "  and  *'  persons  being  in  possessiim  of  the  pubtie  fioid^. 
money  or  property;"  Cod.  Sts.  881,  %  4;  and  in  tiiat  whieL 
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4Wthorizes  this  officer  to  make  report  ^^  of  the  public  revenue  and 
expenditures  of  the  Territory."     Cod.  Sts.  382,  §  8. 

The  act  "in  relation  to  brands  and  marks"  (Cod.  Sts.,  ch.  64), 
<3reates  a  Territorial  office  and  affeete  the  whole  Territory,  and  the 
pamphlet  referr^  to  has  been  printed  and  published  for  the  bene 
fit  of  the  body  politic.  Therefore,  the  law  provides  that  what  is 
done  for  the  welfare  of  all  the  people  shall  be  paid  for  by  tlie 
public  or  Territorial  treasury.  The  legislative  assembly  lias  acted 
upon  a  rightful  subject  of  legislation  and  "expressly"  author* 
iaed  a  claim  against  the  Territory.  What  is  the  power  of  the 
genera]  recorder  ?  In  Bamdall  v.  Yuha  Co.,  14  Cal.  @19,  the 
supervisors  of  the  county  contracted  with  one  party  to  print 
the  delinquent  tax  list,  and  the  tax  collector,  an  officer  of  the 
county,  contracted  with  another  party  to  do  the  same  work.  The 
statutes  of  California  required  tiie  tax  collector  to  complete  and 
publish  this  Ust,  and  collect  in  addition  to  the  taxes  certain  sums 
which  are  to  be  paid  to  the  county,  "  for  the  cost  it  may  incur  for 
printing  the  list."  The  court  held  that  the  collector  was  author- 
ised to  make  the  contract  for  this  printing,  and  that  the  county 
was  bound  by  the  reasonable  exercise  of  his  agency  and  must  pay 
Uie  price  agreed  upon.  This  case  was  affirmed  in  KeUer  v.  Hyde, 
20  Cal.  598.  The  court  held  that  the  county  treasurer  could  not 
pay  a  warrant  which  had  been  allowed  by  the  supervisors  on  a 
demand  for  printing  the  delinquent  tax  list,  under  a  contract  made 
by  the  supervisors.  Other  authorities  support  the  proposition 
that  an  officer,  who  is  empowered  to  publish  lliis  list,  can  make 
contracts  for  the  performance  of  the  work  with  any  party  and  fix 
the  price  of  the  same,  which  must  be  .paid  by  the  county.  Gom» 
missionera  v.  Kierolf^  14  Ind.  284  ;  BeaL  v.  Supervisors^  13  Wis. 
SCO*  We  are  satisfied  that  the  general  recorder  of  mari^s  and 
brands  has  been  authorized  by  the  statute,  supra^  to  do  any  act 
necessary  to  secure  the  printing  of  said  list  of  brands  and  marks 
at  the  Territorial  expense.*  He  can  also  fix  the  price  thereof,  and 
his  action  cannot  be  controlled  by  the  Territorial  auditor,  or  any 
other  officer.  There  is  no  controversy  rdating  to  the  conduct  of 
^flis  general  recorder  in  making  the  contract  with  the  respondents, 
«iid  the  Teiritory  is  bound  by  the  reasonable  exercise  of  hisan^ 
tiiority  therein.    The  amount  claimed  by  the  respondents  is  not  in 
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dispnte,  aad  it  is  evident  that  the  Territoiy  owed  the  same  whe» 
this  proceeding  was  commenced. 

What  was  the  remedy  of  tiie  respondents!  Thej  cannot  en- 
force their  claim  by  an  action  against  the  Territoiy.  This  doc- 
trine was  annoonced  in  Zangfard  t.  Eling^  1  Mon.  38,  and  Mr, 
Jnstice  Knowlbs  said :  *'  We  hold,  ther^ore,  that  unless  per- 
mitted by  some  law  of  this  Territory,  or  of  the  general  govern- 
ment, no  citizen  of  this  Territory  can  sue  it.  There  is  no  law  of 
this  Territory  or  act  of  congress  permittbg  it  There  is,  then^ 
no  legal  power  to  enforce  Territorial  contracts.  In  other  words^ 
there  is  no  obligation  to  Territorial  contracts.  They  rest  simplr 
upon  the  good  faith  of  the  Territoiy."  In  Boc^d  of  Liquida- 
tion V.  MoCombj  92  S.  0.  541,  the  court  says :  ^^  A  State,  without 
its  consent,  cannot  be  sued  by  an  individual." 

What  was  the  duty  of  the  appellant  under  the  facts  which  have- 
been  specified !  The  Territorial  auditor  ^^  shall  audit  all  claims 
against  the  treasury,"  and  make  to  the  l^islative  assembly  ^  m 
full  detailed  statement  of  all  expenditures,  claims  and  demands 
by  him  audited  and  allowed,"  and  '^give  separately  the  itema 
and  claims  of  each  and  all  persons  in  whose  favor  he  has  audited 
any  demand,  and  under  what  law  allowed,  and  the  date  of  the 
allowance."  Cod.  Sts.  381,  §  5 ;  382,  §  8.  He  ^  shall  issue  no 
warrants  drawn  upon  the  Territorial  treasurer  in  favor  of  any  pep- 
son,  without  express  authority  of  law."  Ood.  Sts.  381,  §  1.  He 
shall  idsue  such  warrants  "  in  favor  of  all  persons  to  whom  the 
legislative  assembly  of  the  Territory  may  direct,"  and  "  shall  be 
deemed  guilty  of  a  misdemeanor,"  if  he  issues  a  waxrant  contrary 
to  law.    Cod.  Sts.  477,  §  1 ;  478,  §§  9, 10. 

We  are  caUed  upon  to  define  the  duty  of  the  appellant  under 
the  statutes  and  pleadings.  The  answer  alleges  that  the  appellaat 
has  no  jurisdiction  to  determine  the  amount  to  which  the  respond- 
ents are  entitled.  In  other  words,  he  asserts  that  he  has  no  dis- 
cretion to  exercise  in  ascertaining  this  amount.  This  position  waa 
not  controverted  in  the  court  below  and  the  parties  and  court  as- 
sumed that  it  was  sound.  Bnt  the  appellant's  brief  contains  au^ 
thorities  which  are  dted  to  maintain  the  propoaiiion  that  the  i^p- 
pellant  was  empowered  to  use  his  discretion  in  auditing  and  allow*- 
ing  die  daim.  of  the  lespondentsy  and  that  the  court  oould  mk 
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govern  this  diecretion  by  the  writ  of  mandate.  These  questions 
oannot  be  raised  by  the  appellant  at  this  time,  and  we  express  no 
opinion  regarding  them.  The  appellant  cannot  obtain  a  remedy 
in  this  court  by  upholding  legal  principles,  which  are  in  conflict 
with  his  answer  and  were  not  presented  in  the  court  below.  He 
must  confine  himself  in  this  court  to  objections  which  were  ^^  spe- 
cifically taken  at  the  trial."  Clarke  v.  Bub&Ty  25  Gal.  593 ;  Stod- 
dard  v.  TreadweUy  29  id.  282.  In  Bradbury  v.  Cronise^  46  id. 
288,  the  court  held  that  a  certain  averm^it  in  the  complaint  must 
be  deemed  to  have  been  admitted  by  the  answer,  and  that  ^^  it  was 
not  possible  for  the  defendant  to  controvert  '^  it  at  the  trial,  or 
raise  the  question  on  the  appeal.  A  finding  by  a  court  or  jury, 
which  is  inconsistent  with  the  pleadings,  must  be  disregarded. 
Terns  V.  Mieksj  41  Cal.  127 ;  BradUywry  v.  Oroniaey  supra. 

Another  ground  of  defense  is  that  the  statute  does  not  fix  the 
amount  which  the  respondents  should  roceiTe  for  their  services. 
There  is  no  foundation  to  this  suggestion.  There  is  no  law  of  the 
Territory  which  restricts  the  right  of  the  auditor  to  issue  war- 
rants for  sums  that  have  been  specified  in  the  statutes.  We  might 
overrule  the  objection  by  saying  that  the  amount  of  the  respond- 
ents' account  is  not  disputed,  and  hence  it  is  immaterial.  We 
have  also  seen  that  the  general  recorder  of  marks  and  brands  has 
been  clothed  with  ample  power  to  determine  the  compensation  for 
the  respondents'  services. 

What  has  been  the  aetion  of  the  Territorial  auditor  in  drawing 
warrants  for  the  payment  of  daims  against  the  Territory  ?  The 
practical  construction  given  to  an  act  by  the  public  ofiicers  of  a 
State  ^^  is  not  to  be  overlooked,  and  perhaps  should  be  regarded  as 
decisive  in  a  case  of  doubt  or  where  the  error  is  not  plain."  Union 
L  Go.  V.  Hoge^  21  How.  (TJ.  S.)  66 ;  Sedgw.  Stat.  &  Const.  Law 
(2d  ed.),  227.  The  general  understanding  of  a  law,  and  a  con- 
stant practice  under  it  for  a  long  period  by  the  officers  who  were 
authorized  to  execute  it,  which  have  not  been  questioned  by  any 
suit  in  the  courts^  ought  to  be  very  strong,  if  not  conclusive  evi- 
dence of  its  true  meaning  and  application.  Scanlan  v.  JJMLds^ 
83  Wis.  668.  Where  infinite  mischief  would  ensue,  if  the  court, 
in  the  oonstmetion  of  a  statute,  should  adopt  a  different  rule  from 
that  which  has  l<»ig  been  established,  the  construction  which  would 
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otherwise  be  put  upon  the  act  will  not  be  enioirced ;  and  courts 
will  accept  the  construction  which  is  universally  received  and  has 
long  been  acted  on.  Ton  Zoon  v.  Lyon,  4  Daly  (S,  T.),  149. 
The  contemporaneous  construction  of  a  statute  by  the  legislature 
is  of  high  authority.  Philadelphia  R,  Co.  v,  Cata/unssa  R.  Co,^ 
53  Penn.  St.  60.  We  can  refer  to  the  history  of  the  Territory  to 
ascertain  the  proper  interpretation  of  a  law.  Carpenter  v.  Rod- 
ge?'s,  1  Mon.  90.  An  examination  of  the  financial  legislation  of 
Montana  shows  that  the  office  of  Territorial  auditor  has  existed 
since  the  session  of  the  first  legislative  assembly  in  1864-5.  The 
legislative  assembly  has  rarely  passed  laws  making  appropriations 
of  definite  sums  for  specific  objects.  "  By  a  specific  appropriation 
we  understand  an  act  by  which  a  named  sum  of  money  has  been 
set  apart  in  the  treasury  and  devoted  to  the  payment  of  a  partic- 
ular claim  or  demand."  Stratum  v^  Green,  45  Cal.  151.  A  ma- 
jority of  the  warrants  which  have  been  drawn  upon  the  Territorial 
treasurer  by  the  auditor  has  been  issued  in  the  settlement  of  claims 
when  there  was  no  statute  which  prescribed  the  amount  that  should 
be  paid.  This  practical  construction  of  the  laws  by  this  officer 
has  been  acquiesced  in  and  sanctioned  by  eveiy  Territorial  officer 
sxiA,  the  legislative  assembly.  The  authority  of  the  auditor  to  draw 
warrants  for  the  payment  of  claims  against  the  Territory  which 
had  their  origin  in  statutes  that  did  not  set  apart  in  the  treasury 
^'  a  named  sum  of  money ''  therefor,  has  not  been  questioned  until 
this  action  was  commenced.  This  officer  has  drawn  many  warrants 
upon  the  treasury  imder  the  following  section.  The  auditor  ^^  shall 
furnish  his  office  with  all  needful  blanks,  maps,  books,  stationery, 
fuel  and  cases  for  bodes,  etc."  Cod.  Sts.  388,  §  10.  If o  law  can 
be  cited  which  declares  that  these  articles  shall  be  furnished  at  the 
public  or  Territorial  eicpense,  or  fixes  the  amount  that  shall  be 
paid  for  them.  Yet  the  official  reports  of  the  auditor  contain  items 
showing  that  warrants  have  been  issued  in  payment  of  these  arti- 
cles and  some  which  cannot  be  designated  accurately  as  ^*  blanks, 
maps,  books,  stationery,  fuel  and  cases  for  books,"  but  might  be 
included  by  ^^etc."  Tlie  law  relating  to  the  Territorial  treasurer, 
supra,  provides  that  the  necessary  articles  ^^  shall  be  furnished  at 
the  exp^ise  of  the  Territory,"  and  his  received  the  same  practical 
construction  by  the  Territorial  officers  and  been  acted  upon  by  the 
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people  and  their  legifliative  i^eaemblieB.  We  cvold  refer  to  other 
statutes  and  prove  that  the  auditor  has  drawn  warrants  on  the 
Tei'ritorial  treasurer  in  payment  of  (daims  for  articles  and  labor^ 
when  no  price  was  q>ecified.  Under  the  foregoing  authorities  we- 
must  adopt  the  construction  of  the  laws  by  the  Territorial  officers 
which  has  been  received  and  acted  on  since  the  Territory  was  or- 
ganized by  congress,  and  therefore  hold  that  the  Territorial  au- 
ditor can  issue  his  warrant  in  the  settlement  of  demands  against 
the  Territory  when  no  sum  of  money  is  stated  in  the  statute. 

The  appellant  contends  that  he  cannot  draw  a  warrant  upon  the 
Territorial  treasurer  unless  the  law  contains  the  clause^  ^'the 
auditor  is  hereby  authorized  and  required  to  draw  his  warrant  on 

the  Territorial  treasurer  in  favor  of for dollars,"  or 

words  having  the  same  meaning.  This  expression  does  not  appear 
in  the  statute  relating  to  marks  and  brands,  and  it  is  insisted  that 
the  appellant  cannot  issue  a  warrant  in  favor  of  the  respondents^ 
and  has  no  ^'  express  authority  of  law  "  to  act  in  this  matter.  The 
practical  construction  of  the  statutes  by  the  appellant  and  his  pre- 
decessors in  office  is  opposed  to  this  argument,  but  the  appellant 
has  not  waived  liis  right  to  be  heard  thereon^  There  is  no  such, 
dause  in  the  above  statutes,  which  provide  for  the  supply  of 
certain  artides  for  the  offices  of  the  Territorial  auditor  and  treas- 
urer. The  authorities  which  have  been  referred  to  are  applicable 
to  this  proposition  of  the  appellant,  which  has  never  been  .sup- 
ported in  the  courts  of  this  Territory  until  this  action  was  brought. 

The  laws  which  regulate  the  payment  of  claims  against  the  Ter- 
ritory are  not  uniform  in  their  phraseology,  but  the  intention  of 
the  legislators  is  clear  and  can  be  executed  by  the  appellant.  The 
section  relating  to  the  printing  for  the  superintendent  of  public 
instruction,  sujjra,  provides  that  it  shall  be  paid  for,  like  ^^  other 
Territorial  printing,"  "  out  of  the  general  fund  of  the  Territory." 
At  the  time  of  the  passage  of  this  act  there  were  four  Territorial 
officers  that  required  printing  to  be  done  for  their  respective  offices, 
the  auditor,  treasurer,  recorder  of  marks  and  brands,  and  saperiur 
tandent  of  puUic  instruction.    We  ^ov7  of  no  statute  which 


requires  any  part  of  this  printing  f^  vy^  ^^eid.  ior  ^^  out  of  the 
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law  for  the  auditor  and  treasurer,  was  awarded  to  the  lowest 
bidder,  and  the  auditor  was  empowered  to  draw  a  warrant  upon 
the  Territorial  treasurer  for  its  payment.  Cod.  Sts.,  ch.  51.  The 
printing  for  tixe  general  recorder  forms  the  subject  of  this  action. 
While  our  attention  has  not  been  called  to  any  statute  which 
creates  ^^  the  general  fund  of  the  Territory,"  we  think  that  an  ex- 
amination  of  the  following  laws  will  aid  us  in  reaching  a  correct 
conclusion.  The  salaries  of  the  Territorial  auditor,  treasurer  and 
superintendent  of  public  instruction,  ^'  shall  be  paid  quarterly  out 
of  the  Territorial  treasury."  Cod.  Sts.  383,  §  12 ;  384,  §  19 ; 
620,  §  4.  Subsequently  the  laws  were  amended  and  these  salaries 
were  **  payable  quarterly  by  warrants  drawn  on  the  Territorial 
treasury."  Sts.  Ex.  Sess.  121,  §§  1,  3.  At  the  following  session 
the  statutes  were  amended  so  that  the  salaries  of  the  auditor  and 
treasurer  "  shall  be  paid  quarterly  out  of  the  Territorial  treasury 
by  warrant  on  the  general  fund."  Sts.  8th  Sess.  79,  §§  1,  2.  The 
salary  of  the  superintendent  of  public  instruction  ^^  shall  be  paid 
quarterly  out  of  the  Territorial  treasury."  St&  8th  Sess.  117, 
§  4.  The  traveling  expenses  of  this  officer  '^  shall  be  paid  out  of 
any  funds  in  the  treasury  not  otherwise  appropriated."  Cod.  Sts. 
620,  §  3 ;  Sts.  Ex.  Sess.  121,  §  4 ;  Sts.  8th  Sess.  117,  §  3.  We  do 
not  find  in  these  statutes  any  clause  which  requires  the  auditor  to 
issue  his  warrant  for  the  amounts  of  said  salaries,  or  expenses,  or 
articles.  But  the  appellant  and  his  predecessors  in  office  have 
drawn  such  warrants  from  the  organization  of  the  Territory  to 
the  present  time,  and  after  the  bringing  of  this  action.  If  this 
argument  of  the  appellant  is  sound  a  large  portion  of  the  in- 
debtedness of  the  Territory  has  been  incurred  illegally,  and  the 
appellant  has  been  guilty  of  many  misdemeanors  in  issuing  war> 
rants  contrary  to  law.  ^^  Infinite  mischief"  would  ensue  if  we 
upheld  this  construction  of  the  statute. 

Certain  expenses  of  the  superintendent  of  public  instruction 
^^  shall  be  paid  out  of  any  fund  in  the  treasury  not  otherwise  ap 
propriated."  Cod.  Sts.  620,  §  6  ;  Sts.  8th  Sess.  117,  §  5.  The 
auditor  is  authorized  to  issue  his  warrant  for  the  same.  When 
this  section  was  amended  the  provision  relating  to  the  auditor 
was  omitted*  Sts.  Ex.  Sess.  121,  §  6.  If  we  accept  the  proposi- 
tion of  the  appellant  these  expenses  would  be  a  proper  ohaige 
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against  the  Territory  in  certain  jears,  bnt  wonld  be  without  any 
legal  basis  in  other  years. 

How  shall  we  constme  these  and  similar  laws  2  The  legislative 
•assembly  h^  given  the  role  of  interpretation :  "AH  general  pro- 
visions, terms,  phraaes,  and  expressions  used  in  anj  statute  shall 
be  liberally  construed  in  order  that  the  true  intent  and  meaning 
•of  the  legislative  assembly  may  be  fully  carried  out."  Cod.  Sta. 
■390,  §  3.  '^  The  form  of  the  warrants  of  the  auditor  drawn  on 
the  treasm-er  for  the  payment  of  money  shall  be  *  *  *  out 
of  any  money  in  the  treasury  not  otherwise  appropriated."  Cod. 
Sts.  477,  §  4.  What  is  the  "  true  intent "  of  the  "  general  pro- 
visions "  in  the  statutes  which  have  been  refen-ed  to  ?  The  law 
which  prescribes  the  form  of  the  warrant  is  directory.  Yuunf  v. 
Camden  Go.^  19  Mo«  309.  A  warrant  for  the  pajnnent  of  a  certain 
sum  "out of  money  in  the  treasury  not  otherwise  appropriated," 
has  been  held  to  mean  that  the  payment  should  be  made  out  of 
money  not  appropriated  to  special  purposes.  GampbeU  v.  Polkj 
3  Iowa,  467.  All  the  warrants,  which  are  drawn  by  the  Territo- 
rial auditor,  are  of  this  character  and  must  be  paid  in  the  order  in 
which  they  are  presented  for  payment  by  the  Territorial  treasurer 
when  there  are  funds  in  the  treasury  for  this  purpose.  God.  Sts. 
383,  §  14;  384,  §  15.  The  technical  special  appropriation  of 
money  which  has  been  made  by  the  legislative  assembly  is  that 
which  requires  the  Territorial  treasurer  to  set  aside  certain  money 
in  the  treasury  for  the  payment  of  interest  and  as  a  "  sinking 
fund."  Cod.  Sts.  680,  §  11 ;  Sts.  8th  Sess.  39,  §  1 ;  Sts.  9th  Sees. 
190,  §  7.  The  remainder  of  the  money  in  the  treasury  for  Territo 
rial  purposes  is  generally  applicable  to  the  payment  of  the  War- 
rants which  have  been  issued  by  the  auditor.  We  have  observed 
that  the  provisions  in  the  acts  of  the  legislative  assembly  respect- 
ing this  fund  are  not  nnif onn,  but  the  intention  is  clear  and  the 
fltatutes  in  this  respect  are  directory.  The  Territorial  auditor  is 
the  only  officer  that  is  authorized  to  draw  a  warrant  upon  the  Ter- 
ritorial treasurer  in  payment  of  demands  against  the  Territory,  and 
the  warrants  are  payable  out  of  the  same  fund.  Different  words 
bave  been  used  to  express  only  one  meaning  —  the  payment  by  the 
Territory  of  claims  against  it  through  the  proper  officers.  The 
general  clauses,  "  at  the  expense  of  the  Territory,"  "at  the  public 
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ezpenfie,"  "  out  of  the  general  fund  of  the  Territory,"  '*  out  of 
the  Territorial  treasury,"  "  funds  in  the  treasuiy  not  otherwise 
appropriated,"  ^^  by  warrant  on  the  general  fund,"  '^  by  warrants- 
drawn  on  the  Territorial  treaaary,"  etc.,  which  appear  in  the- 
statutes  that  have  been  commented  upon,  are  synonymouB  and 
refer  to  the  mode  of  paying  demands  against  the  Territory  which 
have  been  expressly  authorized  by  the  legislative  assembly.  It 
is  not  essential  to  define  in  every  law  which  creates  a  Territorial 
liability,  the  duty  of  the  auditor  when  the  intention  of  the  legida- 
tors  is  unmistakable  without  it. 

The  printing  in  controverey  has  been  executed  '^  at  the  public 
expense,"  and  is  a  part  of  the  "  other  Territorial  printing,  and  shall 
be  paid  for  in  like  manner,  out  of  the  general  fund  of  the  Terri- 
tory." Cod.  Sts.  634,  §  62.  What  is  the  "manner"  of  this  pay- 
ment ?  "  The  Territorial  auditor  is  authorized  to  draw  his  war- 
rant or  warrants  upon  the  Territorial  treasurer  for  the  payment 
of  "  the  chief  portion  of  the  "  other  Territorial  printing."  Cod* 
Sts.  537,  §  5.  The  appellant  has  interpreted  similar  statutes  ^  in 
like  manner."  Under  what  law  does  the  appellant  draw  warrants 
for  his  salary  ?  ^^  The  Territorial  auditor  shall  receive  a  salary 
*  *  "^  to  be  paid  in  the  same  manner  as  the  treasurer  is  paid.'^ 
Sts.  8th  Sess.  80,  §  2.  The  word  "  manner  "  has  the  same  meaning 
in  these  statutes.  In  what  "manner"  is  the  treasurer  paid? 
"  The  Territorial  treasurer  shall  receive  a  salary  *  *  *  which 
shall  be  paid  quarterly,  out  of  the  Territorial  treasury,  by  warrant 
on  the  general  fund."  Sts.  8th  Sess.  79,  §  1.  Under  these^ 
provisions,  the  appellant,  without  any  difficulty,  discovers  "  express 
authority  of  law "  for  drawing  warrants  for  his  salary.  We^ 
think  that  the  claim  of  the  respondents  should  be  paid  in  "  the 
same  manner  "  as  the  appellant  is  paid. 

It  appears  that  the  account  of  the  respondents  has  been  regn* 
larly  created  by  a  statute  of  the  Territory ;  that  the  amount  of 
the  same  is  not  dispnted ;  that  the  appellant  has  no  discretion  to 
exercise  in  this  proceeding;  that  this  aocoimt  must  be  paid  out  of 
the  general  fund  of  the  Territory ;  and  that  the  appellant  is  the 
only  officer  that  is  authorized  to  draw  a  warrant  upon  this  fund. 
^  When  a  plain  official  duty,  requiring  no  exerase  of  discretion, 
is  to  be  performed,  and  pcnf ormanoe  is  refused,  any  penon  wb> 
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win  sustain  peaacaial  iajmy  by  such  refusal  may  have  a  numdamtia 
to  cx>mpel  its  pedomuHioe.  Board  €f  lAquid&ti&n  v.  McGomi^ 
mjf^a.  The  provisions  of  the  Oivil  Praiitioe  Act  relating  to  tlie 
writ  of  xnaiDLclate  are  eoneist^it  with  this  doctrine.  Civ.  Pr.  Aot, 
tit.  12,  ch.  2.  ^'  It  is  not  by  the  office  of  the  person  to  whom  the 
writ  is  direOtedy  but  the  natutie  of  the  thing  to  be  done,  that  the 
propriety  or  impropriel^  of  issuing  a  fMmdmn/m  is  to  be  deter- 
mined." Moffimry  v.  Mudi^on^  1 .  Grandh,  170.  The  appellant 
jrefused  to  peribrm  a  plain  dulty  and  draw  a  warrant  on  the  Terri- 
torial treasurer  for  the  amount  of  the  respondent's  account,  and 
the  court  below  properly  issued  the  writ  of  mandate. 

Jtidgmemt  qifirmed. 


Ebvin,  appellant,  ^.  Oollecb,  respondent 

'ftuonCB — preaumption  abovt  pa/p€T%  mm/A  on  luaHng  of  moUcn.  £.  ga^e  no 
tloe  of  a  motley  to  modify  a  Jud^^ent  by  ftriking  therefrom  the  part  tax- 
ing against  him  the  costs  of  a  recAiyer,  The  motion  said  it  was  based 
upon  the  papers  in  a  number  of  cases  which  were  specified.  The  motion 
wasoTermled  ttad  B.  appealed,  bat  no  papers  appear  in  the  transcript  ex- 
oapt  thote  belonginl^  to  UkU  aotilm.  BM^  that  this  court  mast  presume 
that  the  papers  not  in  the  transcript  were  not  used  on  the  hearing  of  the 
motion. 

Taxation  of  costs  of  bbcbiysr.  E.  brought  this  action  to  restrain  C.  from 
woiUng  mining  property  and  obtaining  the  posBeasion  of  the  same,  and 
reeoTered  a  Jodgment,  After  a  liearing,  a  receiver  was  appointed  under  a 
written  stipulation  of  the  parties,  to  take  charge  of  the  property  during 
.  tke  litigation.  The  costs  of  the  receiver  were  taxed  against  the  proceeds 
of  the  property  and  E.  then  made  said  motion.  MM,  that  no  facts  con> 
tvolKng  lOie  soU^  dlsereffion  ef  I4e  court  appear  in  the  reoord,  and  that 
tfas  oosts«f  the  Teoaiver  should  h«ve  bebn  taxed  against  C. 

Appeal  from  First  IHatrictj  Jefferson  County, 
Tafe  order  aippealed  from  was  made  by  Sasvis,  J. 

QmmASmao  ^  Obadwuk  and  M.  O,  Pagb,  for  appelant. 
ThegenoTal  mle  as  to  oosts  ia  tbateqnily  follows  the  law.   Ap- 
paUmt  reoovered  jndgment  in  the  court  below,  and  the  oosts  of 
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the  receiver  should  be  taxed  against  the.  reqK>ndeat.  The  order 
appealed  from  paid  the  receiyer  out  of  sppeUants'  property.  The 
respondent  was  in  fanlt  and  caused  the  appointment  of  the 
receiver  and  must  suffer  the  consequences.  The  judgment  shoold 
not  be  modified. 

The  papers  used  on  the  hearing  of  the  motion  stand  in  place  of 
a  statement,  and  the  record  must  be  presumed  to  be  correct  and 
complete.  Hidden  v.  Jordan^  28  Oal.  301 ;  Smith  v.  Atherrij  34 
id.  506 ;  Gliddm  v.  PacJcwrd,  28  id.  649. 

Shobeb  &  LowBT  and  Sanders  &  OvwBs^toT  respondent 

The  order  taxing  costs  of  receiver  is  not  appealable.  If  appeal* 
able,  judgment  will  be  affirmed  if  no  abuse  of  discretion  is  shown. 
The  transcript  should  show  such  abuse  or  error.  Territory  v. 
McClifiy  1  Mon.  394 ;  Davis  v.  Oermaine^  id.  210 ;  Anderson  v. 
C^LaughHuy  id.  81 ;  King  v.  SuUivaji^  id.  282.  The  transcript 
is  insufficient.    Vieker  v.  WebeteTy  13  Cal.  58. 

The  proof  on  which  the  court  below  acted  is  not  here,  and  this 
court  cannot  say  there  was  error. 

This  case  is  not  brought  within  the  rule  on  which  rebearings 
are  granted.     Columbia  M.  Co.  v.  Holtery  1  Mon.  429. 

There  is  no  bill  of  exceptions  or  statement  on  appeaL  Nothing 
can  be  presumed  outside  of  the  judgment  roll.  Yiele  v.  Troy  B, 
B.,  20  N.  T.  184 ;  Carman  v.  PaU2,  21  id.  547. 

Wade,  C.  J.  This  case  was  first  tried  at  the  August  term, 
1875.  At  the  ensuing  term  in  January,  1876,  a  motion  for  a  re- 
hearing was  granted  and  the  case  has  been  argued  and  submitted 
at  this  term.  A  statement  of  the  facts  is  necessary  to  present  the 
questions  which  are  involved.  The  action  is  an  application  for  an 
injunction  to  stay  waste,  and  a  temporary  restraioing  order  was 
issued.  Afterward,  the  appellants  applied  to  the  court  for  the 
appointment  of  a  receiver,  and  alleged  as  a  cause  therefor,  that 
the  respondent  continued  to  work  ihe  mining  ground  in  dispute 
contrary  to  the  restraining  order.  After  testimony  had  been  taken 
regarding  the  propriety  of  appointing  a  receiver,  the  parties  stipu* 
lated  that  a  receiver  should  be  appointed.  The  receiver  made  a 
report  of  the  receipts  and  expenses  of  the  property  and  retained. 


18Y7.]  Eevih  v.  Gollixb.  «0t 

for  his  aervices  $812.  There  were  no  exceptions  to  this  report 
The  cause  was  tried  and  a  decree  was  rendered  in  favor  of  the  ap- 
pellants, giving  them  the  pofisession  of  the  mining  ground  and 
taxing  the  costs  against  the  respondent,  which  included  the  amount 
of  the  receiver's  services.  The  respondent  made  a  motion  to 
modify  the  decree  hj  striking  therefrom  the  part  relating  to  the 
costs  of  the  receiver.  The  court  sustained  the  motion,  and  the 
appellant  excepted  and  appealed  from  the  decree,  as  modified,  to 
this  court. 

The  motion  to  modify  the  decree  says  that  ^'  this  motion  is 
based  on  the  papers  filed  in  this  cause,  and  records  and  papers  in 
the  case  of  B<»rkley  v.  TT.  Jf.  Ervia  and  TT.  H.  Metcalfe  and 
the  papers  and  records  in  the  case  of  C.  T.  OMi&r  v.  W.M.JShnn 
and  W.  If.  Metcalf  and  Jf.  C  Page^  and  the  judgments  therein 
rendered  and  the  i^davits  on  file." 

None  of  the  papers  in  these  cases  appear  in  the  transcript,  ex- 
cept the  papers  belonging  to  this  action.  The  decision  at  the 
first  hearing  of  this  appeal  was  rendered  upon  the  presumption 
that  the  papers  in  the  other  cases  named  in  the  motion,  were 
used  on  the  hearing  of  the  motion,  and  that  they  controlled  the 
discretion  of  the  court  in  sustaining  the  motion.  This  position 
is  wrong.  The  presumption  is  that  the  papers  which  are  men- 
tioned in  the  motion  and  do  not  appear  in  the  transcript,  were 
not  used  in  the  court  below  in  determining  the  motion.  Hidden 
V.  Jordan^  28  Oal.  301 ;  Smith  v.  Atheruy  84  id.  606. 

This  is  a  motion  after  final  judgment.  On  the  appeal  from 
its  determination,  it  is  the  duty  of  the  appellant  to  cause  the 
record  to  contain  all  the  papers  used  on  the  trial  of  the  same. 
Olidden  v.  Packard^  28  Cal.  649.  The  same  rule  applies  on  an 
appeal  from  a  final  judgment,  and  the  statute  requires  the  appel 
lant  to  perform  this  duty.  Civ.  Pr.  Act,  §  379.  We  presume 
that  this  duty  has  been  performed  in  this  case  becaase  the  re- 
spondent has  not  made  a  suggestion  that  there  is  a  diminution  of 
the  record.  He  can  compel  the  appellants  to  bring  to  this  court 
a  perfect  record,  and  being  satisfied  with  the  record,  cannot,  upon 
the  argument,  claim  that  some  papers  are  missing. 

The  action  of  the  court  below  must  be  reviewed  on  the  papers 
in  the  transcript     This  is  a  case  in  equity  and  the  taxation  of  the 
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costs  rests  in  the  Botiad  discretion  of  the  court.  In  the  first  de- 
cision this  principle  vthb  announced  and  this  eonrt  then  held  that 
tliis  discretion  is  limited.  It  is  a  legal,  not  capricious,  diaciKtioiL 
When  this  discretion  is  exercised  ontude  of  established  limits, 
courts  will  review  the  same  and  decide  that  there  has  been  an 
abuse  thereof,  or  error.  Under  the  old  chancery  practice,  the 
general  rule  is  the  same  as  at  law,  and  the  winning  party  recovers 
his  costs.  The  rule  under  omr  practice  should  be  the  same  in 
equity  cases. 

There  are  no  exceptional  facts  in  this  case  which  require  the 
court,  in  the  exercise  of  a  legal  discretion,  to  tax  the  costs  of  the 
receiver  against  the  party  in  whose  favor  all  the  equities  were 
found.  It  does  not  matter  how  or  why  the  receiver  was  appointed. 
He  is  entitled  to  his  costs,  which  were  taxable  in  this  action.  !No 
application  was  made  for  his  removal  and  no  exoeption  was  taken 
to  his  report  and  we  presume  that  he  was  appointed  legally  and 
performed  his  duty  faithfully.  His  compensaticm  shonld  come 
from  the  party  whose  wrongful  acts  made  his  appointment  neces- 
43ary  in  order  to  preserve  the  property  during  the  litigation.  The 
record  shows  that  this  party  was  the  respondent^  and  the  oourt 
found  that  the  appellants  w^re  entitled  to  the  possession  of  the 
mine.  Therefore  the  costs  of  the  receiver  should  have  been  taxed 
against  the  respondent  Under  the  facts  appearing  in  the  zooord 
the  refusal  of  tiie  court  to  tax  tiiese  costs  ill  flavor  of  the  appet 
lants  was  an  arbitrary  mling.and  not  the  eoDsrdiae  of  a  legal  dis> 
aoretion. 

JndgmatU  reversed. 
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WiBBBOLD,  respondent,  v.  Hermann,  appellant. 

Flbadino — christian  name$  of  parties  in  eomplaint,  Tlie  reapondent,  by  th« 
name  of  H.  C.  Wiebbold,  commencHd  this  action  to  foreclose  a  mortgage 
executed  by  the  appellants.  The  appellants  demurred  to  the  complaint 
on  the  groand  that  the  christian  name  of  the, respondent  did  not  appear 
(herein.  The  demarrer  was  oyemiled,  and  a  judgment  was  entered  for 
the  respondent  upon  the  failure  of  the  appellants  to  answer.  The  forty* 
ninth  section  of  the  Civil  Practice  Act  provides  that  the  complaint  shall 
contain  *'  the  name  of  the  parties  to  the  action,  plaintiff  and  defendant  ** 
HM^  that  H.  C.  Wiebbold  is  not  a  legal  name,  and  that  the  christian 
name  of  said  Wiebbold  most  be  stated  in  the  oompli^t.  HM^  also,  that 
the  omission  of  the  respondent  to  set  forth  in  the  complaint  his  chris- 
tian name,  rendered  the  pleading  defective  for  uncertainty,  and  the  Judg- 
ment entered  thereon  is  void. 

Appeal  from  Second  Districty  Deer  Lodge  Oownly. 

Knowles,  J.,  overroled  the  demurrer,  and  rendered  the  judg- 
ment appealed  from. 

Ci*AQETr  &  Dixon,  for  appellant. 

Sharp  &  Napton,  for  respondent. 

Wade,  C.  J.  This  was  an  action  to  foreclose  a  mortgage. 
The  defendants  demurred  to  the  complaint  upon  the  ground  that 
it  was  insufficient  and  uncertain  in  this,  that  the  christian  name 
of  the  plaintiff  did  not  appear  in  the  complaint,  and  therefore 
that  it  did  not  comply  with  the  requirements  of  the  Practice  Act 
in  stating  the  names  of  the  parties  to  the  action.  The  demurrer 
was  oveiTuled,  and  this  action  of  the  court  is  assigned  as  error. 
Our  statute  requires  that  the  complaint  shall  state  the  names  of 
the  parties,  plaintiff  and  defendant.  The  object  of  this  require- 
ment is  to  impart  certainty  to  judgments  and  other  judicial  pro- 
ceedings where  rights  have  been  determined  and  adjudicated  by 
the  action.  How  shall  the  identity  of  the  parties  be  established  ? 
How  shall  they  be  estopped  ?  Certainly  not  while  there  is  doubt 
as  to  their  names  and  identity,  or  as  to  whose  rights  have  been 
concluded  by  the  action.  Hence  the  requirement  that  the  com- 
plaint shall  contain  the  names  of  the  parties.    What  is  a  name  ? 
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In  law  men  are  known  by  their  christian  or  baptismal  names,  and 
not  by  the  initial  letter  thereof.  7  Bac.  Abr.  7,  title  Misnomer; 
Keene  v.  Meade^  3  Pet.  1 ;  Gaines  v.  Stiles j  14  i(L  827 ;  Orani 
V.  Nayler^  4  Oranch,  224 ;  Fromklin  v.  Tahnadge,  5  Johns.  84 ; 
Grafts  V.  StUeSy  4  Gray,  194  j  Garwood  v.  JETastingSj  38  OaL 
222. 

It  is  not  material  how  this  doctrine  became  engrafted  into  the 
law,  or  the  reasons  for  it,  so  long  as  we  find  it  so  thoroughly  and 
conclusively  established.  That  its  foundation  rests  in  a  religious 
right  or  ceremony  cannot  be  doubted.  But  this  consideration  is 
of  no  moment  whatever.  The  questioii  before  us  is  one  of  law 
and  not  of  religion,  and  though  many  principles  of  the  law  may 
have  had  their  origin  in  the  religious  observances  of  our  ances- 
tors, and  though  the  religious  significance  of  the  principle  may 
have  entirely  passed  away  and  become  obsolete,  yet  the  law 
remains,  and,  when  a  long  course  of  decisions  has  established  and 
defined  a  principle,  we  are  not  at  liberty  to  disregai-d  or  impair  it. 

Pleadings  must  be  made  certain  and  definite.  Their  object  is 
to  define  rights  and  to  define  and  identify  the  person  to  whom 
such  rights  belong  and  attach. '  If  a  person  acquires  a  right  or 
incurs  an  obligation  in  a  name  not  his  own,  he  must  help  his  true 
name  by  averment,  to  the  end  that  there  shall  be  no  uncertainty 
as  to  the  adjudication  or  who  is  affected  by  it.  If  he  fails  in  this 
and  sues  in  the  wrong  name,  the  judgment  is  uncertain.  Actions 
should  be  so  commenced  and  judgments  so  rendered,  that  a  sec- 
ond suit  would  not  become  necessary  to  determine  whose  rights 
were  adjudicated  by  the  first  action.  The  designation,  H.  C. 
Wiebbold,  does  not  import  certainty.  In  the  law,  it  is  not  a  name. 
No  one  would  contend  that  the  designation,  Wiebbold,  alone, 
nnaided  by  averment,  answered  the  requirements  of  the  statute 
as  to  the  names  of  the  parties  to  an  action.  Its  uncertainty  would 
vitiate  the  complaint.  It  would  not  identify  the  party.  A  judg- 
ment for  the  plaintiff  by  such  a  designation  would  do  him  no 
good.  It  would  be  void  for  uncertainty,  as  would  a  judgment  for 
ike  possession  of  a  parcel  of  land  without  any  description  oi 
boundary.  The  use  of  the  letters,  H.  C,  does  not  help  the  mat- 
ter, fi.  C.  is  not  a  name ;  but,  assuming  that  they  are  the  initial 
letters  of  the  chrietian  name,  yet  they  may  represoit  a  hundred  dif- 
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ferent  names.  Haines  v.  Smithy  43  N.  Y.  775 ;  People  v.  Jpkifyth 
si/fij  8  Cow.  102.  The  complamt  should  stat^  the  full  ohristiaa 
names  of  the  parties.  Moak's  Van  SantT00i»d*&  PI.  165.  The 
omission  of  the  first  names  of  persons  in  pleadings,  unless  excused 
by  averment,  makes  the  pleadings  indefinite  and  uncertain.  Yoor- 
hies'  Code(ed.  1870),  248,  and  authorities  there  cited.  The  original 
writ  and  declaration  must  both  set  forth  accurately  the  names  of 
both  parties.  The  plaintiflE  must  be  described  by  his  christian 
name  and  surname.  Steph.  PI.  284-5;  1  Oh.  PL  256,  and  note, 
K.  Y.  Sup.  Ot.  R. ;  Frank  v.  Levie^  5  JRobt.  599. 

These  authorities  are  sufficient  to  show  that  the  omission  of  the 
christian  name  of  the  parties  in  pleadings  renders  them  defectire 
for  uncertainty.  Who  brings  the  action  and  against  whom? 
The  law  permits  no  uncertainty  in  this.  What  has  been  once 
adjudicated  between  the  same  parties  shall  not  be  again  litigated. 
Hence  the  necessity  of  identifying  the  parties.  This  is  not  a 
technicality.  It  is  a  rule  of  certainty.  The  identity  of  the 
plaintiff  and  defendant  lies  at  the  very  foundation  of  certainty 
and  safety  in  judicial  proceedings.  A  failure  in  this  regard  would 
engender  a  multiplicity  of  suits  to  cure  the  defect.  And  there  is 
no  excuse  for  uncertainty  in  a  matter  so  easily  rendered  certain. 
A  person  having  a  name  by  which  he  is  known  and  identified 
from  every  other  person  coming  into  court,  and  asking  to  have  a 
right  adjudicated,  has  no  possible  reason  for  not  using  the  name. 
If  he  brings  his  action  upon  an  instrument  wherein  he  is  desig- 
nated by  the  initial  letters  of  his  name  or  otherwise,  not  his  true 
name,  he  must  help  his  true  name  by  averment  and  proof.  The 
fact  that  in  several  of  the  States  special  statutes  have  been,  enacted 
authorizing  a  person  to  bring  an  action  by  the  use  of  the  initial 
lettei's  of  bis  christian  name,  when  so  named  in  the  instrument  upon 
which  he  sues,  and  also  that  within  the  present  century  a  similar 
statute  has  been  enacted  by  the  British  parliament,  adds  much 
force  to  the  conclusion  that  in  the  absence  of  any  such  statute  a 
party  to  an  action  must  be  designated  by  the  use  of  his  christian 
name,  or,  if  suing  upon  an  instrument  wherein  he  is  designated 
by  initial  letters  of  his  christian  name,  that  such  name  must  be 
aided  by  averment  and  proof  as  to  the  true  name  and  who  is 
intended  thereby. 
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In  the  case  of  Jones^  EstaU^  27  Penii.  336,  relied  upon  by  the 
xespondent  to  show  that  a  judgment  rendered  against  a  person  as- 
A.  Jones  was  good  and  valid,  and  thei'ef  ore  that  sudi  a  designar 
tion  in  pleading  is  a  sufficient  description  of  a  party,  is  in  har- 
mony with  the  doctrine  herein  expressed.  In  that  case  there  wass 
proof  to  show  that  by  A.  Jones,  Abel  Jones  was  intended,  and  by 
this  proof,  and  not  otherwise,  was  the  judgm^it  rendered  certain 
and  upheld.  The  case  of  CcyrmifionweaUh  v.  Qle4i80fi^  110  Mass. 
66,  is  not  in  point.  In  that  case  there  was  a  motion  to  qua&h  the 
indictment  because  it  was  indorsed  'A*  Bnrbank,  foreman,"  the 
christian  name  not  being  used.  Here  the  person  making  the  in- 
dorsement,  besides  the  name  used,  was  further  designated  as 
'^  foreman."  The  indorsement  by  the  foreman  was  the  material 
matter,  and  what  else  he  called  himself  besides  foreman  was 
wholly  immaterial  so  long  as  the  indorsement  was  shown  to  be  by 
the  foreman.  No  reason  is  given  for  the  decision,  and  the  statute 
of  Massachusetts,  as  to  the  indorsement  of  the  instrument,  is  not 
before  us.  If  the  record  of  the  court,  as  it  probably  did,  disclosed 
the  true  name  of  the  foreman,  then  the  indorsement  by  the  initial 
letters  of  his  first  name  would  have  been  sufficient.  1  Bish.  Cr. 
Proc.,  §  139,  and  cases  there  cited. 

The  demurrer  to  the  complaint  should  have  been  sastained* 

The  judgment  is  reversed  and  cause  remanded. 

JudgrriCTU  reversed. 
Snowles,  J.,  concurred. 

Blake,  J.,  dissenting.  I  am  compelled  to  dissent  from  the 
judgment  entered  in  this  case.  I  think  that  the  opinion  of  the 
court  rests  upon  the  assumption  of  the  facts,  that  the  respondent 
has  a  christian  name,  and  that  the  letters  H.  and  C.  are  the  initials 
of  his  christian  names.  These  facts  do  not  appear  upon  the  face 
of  the  complaint,  and  the  appellants  cannot  specify  by  a  demurrer 
these  grounds  of  their  objections  to  the  complaint.  Civ.  Pr.  Act, 
§  50.  These  objections  should  have  been  taken  by  an  answer. 
Civ.  Pr.  Act,  §  54.  This  view  has  been  discarded  by  the  court, 
and  I  wish  to  express  my  opinion  upon  the  merits  of  the  questions 
which  have  been  raised  by  the  demurrer. 

The  complaint  must  contain  the  names  of  the  parties  to  the 
action.     I  claim  that  respondent  has  complied  with  this  provision 
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of  the  dvil  Practice  Act  by  deBcribing  in  his  complaint  the  plain* 
tiff  and  defendants,  so  that  all  the  parties  can  be  identified.  The 
facts  which  are  stated  in  the  complaint  effect  this  object,  which  is 
the  result  of  good  pleading.  There  can  be  no  uncertainty  respect- 
ing the  identity  of  the  respondent,  and  no  other  allegation  of  the 
name  of  the  respondent  can  affect  the  substantial  rights  of  any  of 
the  parties.  The  appellants,  by  the  filing  of  their  demurrer,  ad- 
mit that  they  borrowed  a  large  sum  of  money  of  the  respondent, 
and  made  and  delivered  to  him  their.promissory  notes  and  a  mort- 
gage upon  certain  real  property,  which  constitute  the  subject-mat- 
ter of  this  action.  It  is  also  admitted  that  the  notes  remain 
unpaid,  and  the  appellants,  under  their  hands  and  seals,  knew  and 
designated  the  respondent  by  the  name  in  which  he  commenced 
this  suit.  I  am  unable  to  see  in  what  manner  the  substantial 
rights  of  the  appellants  have  been  prejudiced  by  the  allied  omis- 
sion of  the  respondent  to  set  forth  his  christian  name  in  the  com* 
plaint. 

I  concede  that  the  rules  of  sound  pleading  usually  require  the 
description  of  the  parties  to  actions  by  their  proper  names  when 
they  are  known.  I  am  aware  of  the  strictness  which  has  prevailed 
concerning  the  matter,  before  the  adoption  of  a  practice  act  simi- 
lar to  that  of  this  Territory.  "  The  plaintiff  must  be  described 
by  his  christian  name  and  surname ;  and,  if  either  be  mistaken  or 
omitted,  it  is  ground  for  plea  in  abatement."  Steph.  PI.  362 ; 
1  Oh.  PI  (9th  Am.  ed.)  266,  n.  1.  If  either  party  had  a  name  of 
dignity,  he  must  be  described  accordingly.  The  same  reasons 
required  the  insertion  in  the  complaint  of  the  christian  name  ol 
the  plaintiff  and  his  ^^name  of  dignity."  These  rules  of  the 
common  law  have  been  abolished  by  our  Civil  Practice  Aet, 
which  says  nothing  about  the  christian  names  of  parties  to  actions, 
or  their  dignities.  The  following  sections  establish  the  prin- 
ciples of  interpreting  the  complaint  of  the  respondent.  "  In  the 
construction  of  a  pleading  for  the  purpose  of  determining  its 
.  effects,  its  allegations  i^all  be  liberally  construed  with  a  view  to 
:8ubstantial  justice  between  the  parties."  Oiv.  Pr.  Act,  §  t8.  ^^  The 
oourts  shall,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  ple^ings  or.  prooeedings  which  shall  not  affect  the 
fubstantial  rights  of  the  parties;  and  no  judgment  shall  be  re- 
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.  versed  or  tweeted  by  reason  of  such  error  or  defect."  Cir.  Pr. 
Act,  §  79. 

In  Nd^on  v.  Highlanid^  13  Cal.  74,  the  oomplaint  averred  that 

^^  Thomas  Nelson  and Doble,  whose  christian  name  is  on. 

.  known/'  etc.,  and  the  defendant  demurred  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac^ 
tion,  and  that  there  was  a  defect  of  parties  because  the  christian 
name  of  Doble  was  not  given.  The  demurrer  was  sustained,  the 
plaiiitiffs  refused  to  amend  their  complaint,  and  the  plaintiffs 
appealed  from  the  tinal  judgment  whicli  was  rendered.  Mr.  Jus- 
tice Baldwin  delivered  the  opinion  of  the  court,  and  said :  "  We 
do  not  think  it  was  a  good  ground  of  demurrer  that  the  christiaD 
name  of  one  of  the  plaintifEs  does  not  appear  in  the  record.  We 
<5aunot  judicially  know  that  one  of  the  plaintifis  had  either  a 
christian  or  heathen  name,  or  that  it  is  necessarily  untrue  that  be 
has  forgotten  it  if  he  had.  Judgment  reversed  and  cause  re- 
manded." 

In  Common/wcaUh  v.  Oleouum^  110  Mass.  66,  an  indictment 
was  signed,  ' -A  true  bill,  A.  Burbank,  foreman."  The  defendant 
moved  to  quash  the  indictment,  on  the  ground  that  the  proper 
and  legal  name  of  the  foreman  was  not  signed  thereto.  The 
motion  was  overruled,  and  the  court  held  that  ^^  if  we  assume  that 
the  signature  contains  only  the  initial  letter  of  his  christian  name, 
it  is  sufficient." 

A  consonant  may  be  presumed  to  be  an  entire  christian  name 
as  well  as  a  voweL  Tweedy  v.  Jarvisy  27  Oonn.  42.  In  Quarles 
v.  Colliery  3  Strobh.  (S.  C.)  223,  the  plaintiff  declared  upon  a 
promissory  note  as  payable  to  herself,  and  her  name  in  the  note 
was  expressed  by  the  initials  of  her  two  christian  ^names  and  the 
whole  of  her  surname.  It  was  held  that  her  name  thus  written, 
accompanied  by  her  possession  of  the  note,  was  prima  fotoie  evi- 
dence of  identity. 

The  argument  in  support  of  the  opinion  is  baaed  upon  the 
ground  that  the  complaint  is  ambiguous  and  uncertain,  but  the . 
conclusion  is,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  objection,  if  not  taken  by  d^ 
murrer  or  answer,  is  deemed  waived.  Civ.  Pr.  Act,  §  55.  A 
4iomplaint^  which  is  amboiguoos  and  uuoertaini  will  uphold  a  judg- 
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ment,  if  it  states  sufficient  facts  to  constitute  a  cause  of  action 
and  the  court  has  jurisdiction.  If  I  understand  the  opinion,  the 
•error  or  defect  complained  of  must  be  governed  by  the  seventy- 
ninth  section  of  the  Civil  Practice  Act,  supra^  and  the  judgment 
cannot  be  reversed  or  affected  by  it. 

The  rule,  which  has  been  announced,  appears  to  be  in  conflict 
with  that  held  by  this  court  in  Kemp  v.  McCormick^  1  Mon,  420. 
The  opinion  in  this  case  says :  ^^  It  is  sufficient  to  describe  a  party 
to  an  action  by  any  known  and  accepted  abbreviation  of  his  chris- 
tian name,  and  that  the  defendant,  having  signed  his  name  to  the 
note  in  question  with  such  abbreviation,  is  now  estopped  from 
denying  it."  The  doctrine  of  estoppel  is  also  applicable  to  the 
case  at  bar.  We  have  seen  that  the  appellants  signed  the  notes 
and  mortgage  in  which  the  respondent  is  described  by  the  same 
name  which  appears  in  the  complaint.  I  do  not  think  that  the 
appellants  can  now  deny  that  H.  C.  Wiebbold  is  the  name  of  the 
respondent. 


NOTE. 

The  case  of  Sands  v.  Maclay^  ante,  35,  was  reversed  by  the 
supreme  court  of  the  United  States  in  April,  1877,  and  the 
answer  was  adjudged  sufficient  to  present  the  issues  for  trial. 

Reporteb- 


MEMORANDUM. 

On  the  6th  day  of  March,  1877,  Hon.  Francis  6.  Servis  died 
at  Canfield,  Ohio,  having  held  the  office  of  an  Associate  Justice  of 
this  court  from  the  21st  day  of  September,  1872,  to  the  10th  day 
of  August,  1875. 


\      .     • 
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MONTANA  reports; 


OASES  IN  2  MONTANA. 


Otriiialuii^M^Oiffiiishee  it  triutM  of  fundi  attMlMia  for  ImMH  of 
^fteiiltlff,  p.  to.       • 

Cited  in  Lindskog  r.  SdMuwefler,  IS  6.  Dtok.  ISO;  90  IT.  W;'iM,  and 
Bnuskett's  Adm'i;  ▼.  Boroing's  Adm'r,  Ul  Ky,  768^  UO  Sr  W,  ^78^  botb 
4ipproying  the  rule.  ,;•-.. 

Oaniiiinii9nt-*-A.^bi  reduced  to  iudgniettib  io  not  tfiAJeet  to  glurnifli- 
>moni>  pp.  tO-22.  ''i-'  '*''"       *  *  '"' 

Cited  in  Hamill  t.  Peek,  11  Colo.  App.  4,  52  Paa  2Vl,  «0  {Kiitrt  lil«t  a 
Judgment  debtor  cannot  be  held  under  garnishee  process  issued  f^<nn  an- 
other court;  Scott  v.  RohmanV'43^  Kebf  62^,  62  l!f.'W/40,  47  Am.  8t. 
,J^.^  7|S7|  t^.ppU^f;  .^atr  debt  reduced  to  ju4gpi#nt  if /Uabl«  4ff  jSainish- 
ment  only  on  process  issued  from  same  court. 


•'      '  .     ♦. 


2  Mont  22-25.    SDWAKDS  t.  TSAjCY.   . ! 

Appeal  —  Statement,  p.  24. 

Same  case,  Edwards  y.  TMfy',  2  Mbnt.  A/  on  another  a]tj(k6aL' 


•         '       I    ,       >    t         i  I 


:t  Mont  26-29.    WILLIAMS  t.  JEFFERSON  COUaTT. 

mils  ease  has  not  been  died.  '  •   .      '    ;  ,•; 


.2  Mont  10-84:    VSmM  t,  mitJ&tKMIti  i     ixi  . 

This  case  has  not  been  ^itedL  >.  u  ,-*:*-'  -    ■  •  ^  ';,  o    • 

.  ■'    /  ,'  f    '    [t'»  '     ,   *'i'«i-  •*.  'I 

,;2  Mont.  35^7.    SAXDS  t^  IIACLAT'^  >   -'^      . 

BeTcmed  in  ,94  U.  ,S,  686,  24  L.  ed.  211.     . .         ,'  toMr^ 

Pleading  —  Under  the  practice  ilct  parties  are  ttol  ^IriHorlMd'tb  make 
'idonlale  oh  information  aMMI«t;(pi.  49.      '  '"''''>  ^'  "'  ''^■-    ' 
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Cited  in  Giumasero  v.  Potts,  2  Mont.  271,  holding  the  rule  still  in 
force;  State  v.  Bulte,  iBtc.,  Co.,  18  Mont.  204,  44  Pae.  $67,  56  Aml  BL 
Rep.  674,  82  LJLA.  697,  reaffirming  the  rule. 

Pleadiiq^— -Where  aniwec  is  ahain  or  Maes  no  material  iaaue,  motion 
for  Judgment  on  the  pleadings  is  proper,  p.  41. 

Cited  in  MeCauley  ▼.  Gilmer.  21  Mont.  204,  and  Porter  v.  Industiiai 
Printing  Co.,  26  Mont.  182,  66  Pise.  841,  both  foUowing  the  nila. 

2M6nt47-4a    GRISWOia)  t.  RTAK. 
This  ease  has  not  been  dted. 

2  Mont  49-65.     EDWARDS  v.  TRACT. 

Public  lands  —  Claimant  of  townsite  lot  must  h%  an  ooeupant  or 
trustee  has  no  right  to  make  deed  to  him,  p.  62. 

Cited  in  Hall  ▼.  Ashby,  2  Mont.  492,  to  point  that  townsite  trustee 
must  comply  strietly  with  the  statute;  City  of  Helena  y.  Albertoae,  8 
Mont.  506,  20  Pae.  819,  holding  that  probata  ju^g^  oould  BOt  eatabUsh 
streets  over  laada  actually  occupied  as  reaidenees;  State  t.  Webster, 
28  Mont.  106,  72  Pae.  296,  holding  that  trustee  could  net  aet  atO 
townsite  had  beeii  surTsyed  as  required  by  law. 

PabUc  lands -^Probate  judge  vested  with  the  title  to  a  townsite 
does  not  act  in  a  judicial  capacity,  p.  55. 

Explained  la  Ming  ▼.  Foote,  9  Mont.  214,  215^  28  Pae.  618,  619,  hiding 
that  |H-obate  judge  ezennses  quasi  judicial  powers  wIma  acting  s» 
townsite  trustee. 

Z  Mopt,  55*<69.    HARVET  t.  WHITLATCH. 

Judgment  «^Vt&id  judgment  may  be  set  asid^  on  motion  at  any  time, 
p.  58. 

Cited  in  State  v.  District  Court,  88  Mont.  171,  99  Pae  294,  129  Am. 
St.  Rep.  636,  reaffirming  the  rule. 

2  Mont.  69-66.    BARKLEY  t.  TIELEKB. 

Equity  is  the  appropriate  remedy  to  prevent  the  diversion  of  water, 
p.  64.  ] 

Cited  In  Fabian  ▼.  Collins,  8  Mont  228,  upholding  the  rule  and  holding 
that  in  such  ease  no  daaagea  need  be  shown. 

Same  caae^  Berkley  t.  ^(Ilelek%.  8  H^nt.  436,  -on  anotber  appeaL 

Property— Water  ri^t  aa  real  estate,  p.  64. 

Cited  in  Noland  v.  Coon,  1  Alaska,  88,  reaffirming  the  rule;  Middle 
Creek,  etc.,  Co.  v.  Henry,  15  Mont.  572,  89  Pae.  1066,  to  sustain  holding 
that  usufruct  in  water  is  in  the  nature  of  real  estate  but  questioning 
the  coneluaiaB  reached  in  the  dted  case. 

Queetioned  in  Whalon  v.  North  Piaf^  Gsnal,  etc.,  Cd^  U  Wye^  849, 
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71  PaA,  1000,  holding  that  an  unacknowMged  de«d  passM  title  be- 
tween the  parti^ 

Cited  in  notes  to  43  Am.  Dec.  282,  on  rights  of  riparian  ownera;  80 
L.RJL  676»  on  right  of  prior  ap^opriation  of  watery  65  L.B.A.  413>  pn 
transfer  of  right  to  use  water  for  irrigation. 

Water  ^**  Imperfect  transfer  aa  abandonment  of  right,  p.  65» 
]>i|approTed  and  explained  in  McDonald  v.  Lannen^  19  Mont.  83,  84, 

85,  47  Pac.  649,  650,  holding  squatter's  right  on  public  land  transferable 

verbally. 
Cited  in  note  in  30  L.R.A.  267,  on  abandonment  or  loss  of  rights  of 

prior  appropriators  of  water. 

2  Mont.  66-72.    DEES  LODGE  COtlNTT  ▼.  KOHRS. 

Acti«i--*GiYil  aeUos  defined,  pp.  70,  71. 

Quoted  in  ETans  v.  Evans,  105  Ind.  210,  5  N.  E.  28,  and  Benry  v. 
Ber^,  147  Ind.  180,  46  N.  E.  471,  both  approving  the  definition. 

2  Most  72-78.    MenERNiUir  y.  KINO. 

Cited  in  note  in  48  L.R.A.  86,  on  administration  of  Federal  laws  in 
state  courts. 

2  Mont.  78-89.  DANIELS  T.  ANDES  INS.  CO. 

Pleading  — Our  practice  ast  htm  «bolisheil  the  eommm  law  rulM  «f 
pleading,  p.  84. 

Cited  in  United  States  v.  Williams,  6  Mont.  386,  12  Pac  853;  Becker 
V.  Board  Com'rs,  11  Mont.  495'  28  Pac.  1117,  and  Conrad  Nat.  Bank  v. 
Great  Northern  Ry.  Co.,  24  Mont.  182,  61  Pac  8,  all  upholding  the 
ruling. 

Same  case,  Daniels  v.  Andes  Ins.  Co.,  2  Mont.  502,  on  another  appeaL 

Pleadings  —  Defects  are  cured  by  verdict,  p.  88. 

Cited  in  Orr  v.  Haskell,  2  Mont.  229,  reaffirming  the  rule. 

a  Mont.  89-06.    TERRITORY  v.  ASHBT. 

Statntes— Repeal  by  enactment  of  similar  law,  p.  94. 
Cited  in  City  of  Helena  v.  Rogan,  27  Mont.  188,  69  Pac  710,  holdiii|^ 
that  a  revision  takes  the  place  of  a  former  law  and  repeals  it. 

• 

Highways —*  Description  of  way  in  indictment  for  obstruction^  pp. 
92,  93. 

Cited  in  State  v.  Southern  Indiana  Gas  Co.,  169  Jnd.  127,  81  N.  E.  1150,. 
reaffirming  and  applying  the  rule  conversely. 

2  Mont.  96-113.    TERRITORY  v.  VIRGINIA  ROAD  CO. 

Appeal — InsufBcieney  of  oanplaiftt  to  tapport  judgneat  nay  b* 
raised  at  any  time,  p.  101. 
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Cited  in  Gillette  v.  Hibbard,  8  Mottt.  419,  reyeniag  judgment  Bot 
eupported  by  pleadings;  Largey  ▼.  Sedmaa,  3  Mont.  476;  Barker  ▼.  Bond, 
6  Mont.  12,  1  Pac.  212;  Quirk  v.  Clark,  7  M<mt.  233,  14  Pac  669,  and 
Van  Horn  v.  Holt,  80  Mont.  71,  75  Pae.  681,  all  reaffirming  the  rule. 

Common  law -— Remedies  not  aboliehed  by  statute,  p.  104. 
Cited  in  Montana  Min.  Co.  ▼.  St.  Louis,  etc.,  Co.,  204  U.  S.  217,  61  L. 
«d.  449,  27  Sup.  Ct.  254,  approving  the  rule. 

Corporations  —  Forfeiture  of  franchise  of  wagon  road  company,  pp^ 
111,  112. 

Cited  in  Gaus  v.  Switzer,  9  Mont.  416,  24  Pac.  21,  approving  the  rule; 
State  ▼.  Atchison,  etc,  Ry.  Co.,  176  Mo.  711,  75  S.  W.  780,  63  LR-A. 
761,  to  point  that  quo  warranto  will  not  issue  to  determine  a  private 
right. 

Cited  in  note  in  22  LJLA.(N.8.)  813,  on  quo  warranto  for  Tindieataon 
of  private  rights. 

2  Mont.  113-115.    TTNITKD  STATES  t.  UPHAM. 

Criminal -— Refusal  to  allow  peremptory  challenges  is  ground  for  v»- 
versal,  p.  114. 

Cited  in  Territory  v.  IngersoU,  8  Mont.  467,  approving  the  rule. 
Same  case.  United  States  v.  Upham^  2  Mont.  171^  on  another  appeal 

2  MoBt  115-128.    ALVORD  r.  HSKDSIB. 

Modified  in  94  U.  S.  845,  24  L.  ed.  283. 

Mechanics'  liens  —  Person  working  part  time  on  mine  and  part  tine 
on  mill  has  lien  on  both  properties,  p.  122. 

Cited  in  Smith  v.  Sherman  Min.  Co.,  12  Mont.  529,  31  Paa  73,  to 
point  that  laborer  in  mine  has  lien  on  entire  mining  daim. 

Mechanics'  lien  — Time  to  file  pp.  122,  128. 

Cited  in  Alesina  v.  Stock,  8  Mont  418,  20  Pac.  642,  by  analogy  hold- 
ing claim  not  filed  in  time  barred. 

Distinguished  in  Smallhouse  v.  Kentucky,  ete^  Co.,  2  Mont.  446,  hold- 
ing that  a  building  superintendent  is  not  entitled  to  a  Uen  for  his 

aervices. 
■ 

2  Mont  124-156.    TERRITORT  v.  LBS. 

Aliens  may  hold  real  estate  against  all  persons  but  the  state,  p. 
129. 

Distinguished  and  explained  in  Tibbitts  v.  Ah  Tong,  4  Mont.  540,  2 
Pae.  762,  holding  alien  incapable  of  holding  mining  claim  though  granted 
to  him  by  a  citizen;  Lee  Y.  Justice,,  etc.,  Co.,  2  Colo.  App.  121,  29  Pac. 
1023,  holding  that  grantee  of  alien  locator  gets  no  title. 

Cited  In  note  inr  7  L.RJl.(NJ3.y  814,  816,  «tt  ioeation  of  mining 
claim. 
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XarntOiiifl  — Power  of  CotagreBS  oyer,  p.  132. 

Cited  in  Higgins  v.  Brown,  20  Okla.  299,  1  Okla.  Or.  76,  94  Pae.  720, 
approving  the  rale;  Linooln-Luckey,  etc.,  Min.  Co.  v.  District  Court,  7 
N.  M.  517,  38  Piac.  690,  holding  that  territorial  legislature  exercises  only 
delegated  power. 

2  Meat.  157-159.    SABER  t.  N0TTIH6HAML 

Appeal  — Order  taxing  costs  is  not  appealable,  p.  157. 

Cited  in  Hibbard  v.  Tomlinson,  2  Mont.  222,  and  Orr  ▼.  Haskell,  Z 
Mont.  351,  both  reaffirming  the  rule;  Beattie  t.  Hoyt,  3  Mont.  142,. 
dismissing  appeal  when  no  judgment  had  been  entered;  Emerson  v.. 
McNair,  28  Mont.  582.  78  Pac.  123,  dismissing  appjsal  because  papers 
were  not  properly  certified;  First  Nat.  Bank  ▼.  Neill^  13  Mont.  3^0,  34 
Pac.  181,  and  Orr  ▼.  Haskell,  2  Mont.  353,  both  holding  such  order  review* 
able  on  appeal  from  judgment;  State  v.  Millie,  19  Mont.  447,  48  Pac. 
774^  holding  that^in  order  to<  review  a  ruling  on  a  motion  to  retaz  costa 
appeal  must  be  taken  from  final  judgment. 

Distinguished  in  Granite  Mountain  Min.  Co.  v.  Weinatein,  7  Mont.  347^ 
348,  17  Pac.  109,  holding  that  order  adjudging  costs  against  appellant,, 
mada  after  final  judgment,  ia  appealable;  Ryan  v.  Maxey,  16  Mont.  100^ 
38  Pac.  228,  holding  order  taxing  costs  on  appeal,  appealable. 

Appeai-^  Where  it  appeared  that  the  supreme  court  had  no  jurisdiction 
it  dismissed  the  appeal  of  its  own  ihotion,  p.  169. 

Cited  in  State  v.  Millis,  19  Mont.  449,  48  Pae.  776,  following  same 
procedure. 

■ 

2  Mont  159-165.   JOHNSTON  v.  LEWIS  &  CLARK  CO. 

Counties  —  County  is  not  liable  for  services  of  attorney  appointed  to 
defend  indigent  accused,  p.  163. 

Cited  in  Sears  v.  Gallatin  County,  20  Mont.  467,  62  Pac.  206,  40  Ii.RjL 
406,  holding  county  not  liable  for  services  of  posse  comitatusf  Waahoo 
County  V.  Humboldt  Co.,  14  Nev.  128,  approving  tho  nilo. 

2  Mont.  165-169.    FULTZ  ▼.  WALTERS. 

Bi}ls  and  notes — Aemediea  of  tsanaferees,  pp.  167, 168. 

Cited  in  Meadowcraft  v.  Walsh,  16  Mont.  562,  89  Pae.  916,  and  VIrafc 
Nat.  Bank  v.  Moore,  187  Fed.  607,  70  C.  0.  A.  89,  to  point  that  tmnaleree 
may  sue  in  his  own  name. 

Cited  in  note  to  75  Am.  St.  Rep*  51,  64|  on  certificate  of  deposit; 
19  L.R.A.(N.S.)  1066,  on  right,  upon  failure  to  establish  ground  of 
equitable  jurisdiction,  to  obtain  in  a  auit  in  eqtiity  relief  retainable  at 
law. 

2  Mont.  169-170.    CRBIGHTON  v.  HERSHFIELD. 
Appeal — Decision  on  former  appeal  is  the  law  of  the  case,  p.  170* 
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Cited  in  Daniels  t.  Andes  Ins.  Co.,  2  Mont.  602,  reafflraiiiig  tto  lule. 

Qualified  in  Wastl  v.  Montana,  etc.,  Ry.  Co.,  24  Mont.  164,  €1  Pm. 
11,  holding  the  rule  strictly  limited  to  the  points  necessary  to  the  de- 
termination of  the  case;  Maddox  t.  Tague,  18  Mont.  619,  4€  Pae.  627, 
holding  that,  as  to  a  new  state  of  facts  or  a  state  of  material  faets 
newly  in  evidence,  the  former  decision  is  not  the  law  of  the  case. 

Cited  in  note  in  34  L.RJL  225»  on  oondusiyeness  of  prior  deoisuMS  on 
subsequent  appeals. 

2  Mont  170-178.    UNITED  STATES  t.  UPHAM. 

Jury— -In  this  case  judgment  was  reversed  beoanse  one  of  the  Jorofs 
had  expressed  an  opinion  as  to  the  guilt  of  the  accused,  pp.  176.  177. 

Cited  in  Territory  t.  Kennedy,  8  Mont.  626,  reversing  judgnMBt  for 
prejudice  of  juror. 

Distinguished  in  Burgess  t.  Territory,  8  Mont.  82,  83,  19  Pa&  668, 

1  UELA.  808,  where  the  juror  denied  under  oath  having  formed  or  ex- 
pressed an  opinion;  State  v.  Mott,  29  Mont.  801,  74  Psc.  781,  denying 
motion  for  new  trial  based  on  expressed  opinion  of  juror;  United  States 
V.  Sdineider,  21  D.  C.  401,  refusing  to  consider  affidavits  of  prejndiee 
when  contradicted  by  counter  affidavits;  Pearey  v.  Michigan,  etc.,  Ins. 
Co.,  Ill  Ind.  64, 12  N.  £.  101,  60  Am.  Bep.  678,  where  juror  faUed  to  dis- 
close his  interest  on  voir  dire,  as  subsequent  denial  of  interest  would  not 
defeat  a  motion  for  new  trial. 

2  Mont  179-195.    FROHNER  ▼.  RODGERS. 

Judgment  must  conform  to  verdict,  p.  182. 

Cited  in  Butte,  etc.,  Ry.  Co.  v.  Mathews,  84  Mont.  498,  87  PM.  461, 
and  Knox  v.  Gerhauser,  8  Mont.  279,  both  approving  the  rule. 

2  Mont.  195-202.   SMITH  v.  WILLIAMS. 

Statutes*-- Construction  when  unambiguous,  p.  198. 

Cited  in  Davis  v.  Clarlc,  2  Mont.  396;  Taylor  v.  Ashby,  3  Mont.  256, 
and  Jay  v.  School  District,  24  Mont.  225,  61  Pac.  252,  all  approving 
the  rule. 

Animals — Before  owner  of  animals  is  liable  for  trespass,  the  land  of 
plaintiff  must  have  been  wholly  inclosed,  p.  201. 

Cited  in  Shropshire  v.  Sidebottom,  30  Mont.  409,  76  Pac  942,  and 
Chase  v.  Chase,  15  Nev.  262,  both  reaffirming  the  rule;  Millar  v.  Chicago, 
etc,  Ry.  Co.,  138  Wis.  194,  118  K.  W;  388,  defining  "inclosure." 

Distinguished  and  reconciled  in  Monroe  v.  Cannon,  24  Mont.  320,  825, 
61  Pao.  864,  866,  81  Am.  St.  Rep.  489,  where  defendant  caused  his  sheep 
to  be  herded  on  plaintiff^s  unfenced  pasture  and  he  was  held  liable  for 
the  grass  destroyed. 

Cited  in  note  to  81  Am.  St.  Rep.  448,  on  liability  of  owners  of  stodc 
herded  or  ranging  on  lands  of  another  without  lawful  fence. 
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2  Mont.  20^-205.    UtCAVtKt  ^.  4BILm^ 

Ejectment  —  Sufficiency  of  complaint,  p.  205. 

Cited  in  Northern  t>ae.  R.  Oo.  t.  Lilly,  6  Mont..  72,  »  Pac.  120;  McB^y 
y.  McDougal,  19  Mont.  492,  48  Pae.  929;  BiUingtf  v.  Saadorton,  8  Mont. 
2a4,  19  Pac.  807,  and  FiMt  Nat.  Bank  ▼.  BobertB,  9  Monl.  326»  28  Pac 
718,  all  upholding  similar  complaints;  Mauldin  v.  Ball,  &  Moatr  108, 

1  Pac.  413,  applying  the  rule  where  the  equitable  relief  was  sought  de- 
pending ^a  le^  ti^    .    , 

Ejectment  —  Denial  of  wrongful  withholding  raises  bo  iliive,  p^  20i6u 
Cited  in  Yank  v.  Bordeaux,  29  Mont.  77,  74  Pac  78,  reaffirming  tlM 
rule.  •      ' 

2  Mont.  20&-211.    COLLIES  v.  JIELJ). 

R^ease— 'Action  to  set  aside,  p.  207.  ;• 

Cited  in  Collier  ▼.  Piold^  2  Mont.  221^  reaffirming  ibe  daelBiQii  on  M- 

hearing.  ' 

2  Mont  211-220.    RTTFF  t.  KADKS.  — 

Jiuy— -Bias  or  foiiMition  of  tinqinlified  opinion  disqiialifias :  iunr, 
p.  214. 

Oited  in  Shane  ▼.  Butte,  tttCy  Ry.  Co.»  87  Mont.* 662,  97  PtP.  260,  9^ 
l>lying  the  rule. 

Jory  —  Jurors  and  parties  talking  abou^  tii^  case  are  both  guilty  of 
•contempt,  p.  217.  ^  ' 

Cited  in  State  v.  Diattiet  Oourt»  87  Mt»t.  197>  96  Pao.  695,  holdipg 
that  attempt  to  influence  juror  when  away  from  court  if  ap  indirect 
<x>\)tempt.  '      -7 

Citied  in  note  to  103  Am.  St.  Rep«  162y  on  effeeli  of  Mpamlion  of 
jury.  ...'■-.  J  ...  .•/...., 

Evince  —  Erroneous  exclusion  is  cured  by  admission' df  olSher  eiri- 
•denoe  tending  to  prdve  the  same  fact,  p.  219. 

Cited  in  Cannon  v.  Lewis,  18  Mont  409,  45  Pae.  674>  wh)tt«  tes' 
timotty  i^led  out  was  already  in  twliemsi. 


,  r 


2  iCont  220-^4.    HIBBARD  r.  TeWLIirSOir. 


r   » 


Appeal  —  No  appeal  lies  from, an  order  oyerjruling.a  motion  to  tax  or 
retax  costs,  p.  222. 

Cited  in  State  v.  Millis^  19  Mont.  449,  48  Pao.  776,  reaffirming  the 

rule. 

f  ...    •  .  '  •  •    .    . 

Appeal  —  On  appeal  from  judgment  the  court  may  review  an  order  on 
motion  to  tax  or, retax  eosts,  p.  222. 

Cited  in  First  Nat.  Bank  t.  NeiU,  18  Mont.  380,  34  Pj^s.  181,  to  same 
effect. 
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9 

Cost!  —  BequifliteB  of  motion  to  mfeax,  fp,  SSI,  2SS. 

Cited  in  King  v.  Allen,  29  Mont.  8,  78  Plus.  1108,  upholding  the  rale. 

Ooflte  —  At  common  I&w  no  ooste  &•  coste  were  allowed,  p.  228. 

ated  and  quoted  in  Montana  Grey  ete.,  Co.  t«  Boeton,  etc.,  Min.  GOir 
27  Mont.  323,  70  Pac.  1126,  holding  that  no  eoeti  can  be  aUowed  ezecpt 
sueh  as  are  provided  for  hj  etatute. 

Costa  —  Taxation  as  discretionary,  p.  224. 

Explained  in  Parrott  ▼.  Morase,  20  Mont.  63,  40  Fae.  887,  wliera  thr 
facts  were  different. 

2  Mont  226-230.    OSS  T.  HA8KXLL. 

New  trial  —  Error  must  clearly  appear  before  new  trial  will  be  grant- 
ed  because  verdiot  is  against  weigbt  of  evidence,  p.  229.  • 

Cited  in  Ramsey  v.  Cortland  Cattle  Co.,  6  M<mt  601, 13  Pac.  248,  aad> 
MsRshants'Nat  Bank  t«  Grasnhood,  16  Mont  430,  41  Pac  260,  both 
refusing  to  set  aside  verdict  where  evidence  was  conflicting;  Mattodc 
T.  Goughnour,  11  Mont.  274,  28  Pac  303,  dissenting  opinion,  majority 
reversing  order  refusing  new  trial. 

VtlMinc—- Dtfeota  in  answer  aare  waived  if  not  obj^scted  to  before 
verdict,  p.  228. 

OKed  in  «#eeny  ▼.  Great  Balls,  etc,  11  Mont  683,  29  F«c  18,  and' 
Murphy  v.  Phelps,  12  Mont  633,  31  P)ac  64,  both  applying  the  rule. 

2  Mont.  230-^8.    WELLS  v.  CLASKSON. 

Set-olf -^A  set-oif  can  be  ast  up  only  when  the  demands  are  ehoeea- 
in  action,  p.  281. 

Cited  in  Boley  ▼.  Griswold,  2  Mont.  461,  to  point  that  to  authoriso 
set'^oif  debts  nust  be-  between  pArtlee  in.  tiieir/own  rigbt,  of  same  kind 
and  clearly  liquidated;  Potter  v.  Lohse,  31  Mont  97,  77  Pac  420,  Bjp- 

plying  tj»^  rnlc. 

Cited  in  note  in  23  IbRAu  336,  pn  set-off  against  judgment  in  hand* 
of  ivfsignjec     •  ,        ' 

Assignment  —  Assignee  takes  enhfeet  to  Aixasting- set-offs  in  favor  ol 
debtor,  p.  232. 

Cited  in  Wells,  Fargo  &  iip,,y^<nfig^n,  |  ^^p^U^,  6  Pac  897,  re- 
affirming ^he  rule. 

Disiinguished  in  lEloush  v.  Fort,  3  MOnt.  183,  on  the  facts. 

2  Mont  234-^236.    UNITED  iSTAtES  v^  CARS. 

Intoxicating  liquor  may  be  carried  through  Indian  reservation,  pu 

236.  .  .,  . 

Cited  in  United  States  v.  Four  Bottles  ^our-Mush  Whiskey,  90  ML 
724,  reaffii'ming  the  hilc 
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2  Mont  290^297.    T£RRXXORY  ▼.  FALUS. 

CrimiiiAl.  law  —  Appeal  taken  more  than  six  monili*  after  jtiJlgiitoiii' 
ooaf^ra  no  joriBdiction,  p.  237. 

CSted.  in  Territory  v.  Flowers,  2  Mont.  394,  holding  that  appeal  nunt 
be  taken  within  six  months  but  the  requirement  that  transcript  be  filed^ 
within  30  days  is  directory;  William  MercantUe  Go.  v.  Fussyj  13  Mont.. 
403,  34  Pac.  190,  usually  approving  the  rule«. 

2  Mont  237-239.    UNITED  STATES  T.  McELRQT. 

Criininal  a^eal  -*-  Bffect  of  failure  to  file  tr&nscHpt  within  30  ditys- 
after  notice  of  appdil,  p.  2S9. 

Cited  in  Territory  t.  Flowers,  2  Mont.  894,  holding  statute  reqfoiring: 
transcript  to  be  filed  within  30  days  merely  directory. 

Courts  —  Territorial  practice  does  not  govern  appeals  in  cases  arising- 
under  constitution  i^nd  laws  of  United  States,  p.  239. 

Overruled  in  United  States  v.  McEIroy,  2  Mont.  495,  holding  terri- 
torial dvil  practice  act  applicable  in  such  cases. 

2  Moat.  239-242,  25  Am,  Hep.  742.    UNITED  STATES  ▼.  SAC^- 
MEHTO. 

M 
,  I  •  t 

Criminal  law  —  Accused  may  waive  right  to  be^. confronted  with  ^t- 
ness,  p.  241. 

Cited  in  State  v.  Mortensen,  26  Utah,  328,  73  Pac  567,  reaffirpiog  ibe 
rule;  State  v.  Congdon,  14  B.  I.  463,  holding  that  aocused  may  waivfr- 
his  right  to  be  present  at  a  view  by  the  jury;  State  v.  Harris,  34  La* 
Ann.  121,  holding  thst  acctised  is  not  entitled  to  be  present  at  the  hear* 
ing  of  a  motion  for  new  trial;  Butler  v.  State,  97  Ind.  384,  holdiAg  ih^\ 
right  to  pon front  witness  is  waived  by  consenting  to. talking  of ^^po^ 
tion. 

Distinguiahed  in  State  ▼-.  Schoonover,  21  Ind.  App.  524,  52  K.,  £. 
780,  holding  that  defendant  can  deny  the  facts  which  he  admits  th^  sb- 
sent  witness  would  swear  to;  Belt  v.  United  States,  4  APP^  ^  9*(^lr 
holding  that,  in  absence  of  statute,  the  right. to  a  >ury  triiU  ^nnot 
be  waived.  •<  . , 

Cited  in  note  in  27  Am., Rep.  291;  60  Am.  St.  Rep^  560;.  129  Anu  S|b 
Rep.  48,  on  constitutional  right  of  accused  to  be  confronted  bywttt 
nesses,  <  ,  ^^^     .      ..•..,.../-,  .,>t   > 

t  '    '  ' 
2  Mont.  242-295.    CHITHASERO  v.  POTTS.  • 

Writ  of  error  dismissed  in  92  tJ.  S.  358,  23  L.  ed'.  4^9.      '*  *' 

.  Courts  —  Power  of  legislatu^,,te  eonfer  jurisdipf ipn, ,  p^  250-fS$a.  > 
Cited  in  People  y.  Douglass,  6  Utah,  291,  14  Pad  g03,  admitting  tbr 

power  of -tha  legislature  to  enlarge  juf^sdiction  jof  jpsfice  opurt. «        *  .i 
DistlngiusM  ^  ^en.v,  Heinxc^  27  UtmU  1^^^,  70  Pac.  618,  koId<- 
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ing  that  legifllature  cannot  sd  fimit'the  jurisdiction  of  the  vapTeme 
ooort  M  to.  cut  off  ih»  right  of  i^poal. 

Kandamna  —  Any  citusen  may  be  the  relator  in  an  application  for 
mandanms  where  the  sobjeot-matter  eoacerna>the  validity  of  aa  dee> 
taoii,  pp,  254  and  277. 

Cited  in  State  r.  Board  Com'rs,  81  Mont.  474,  54  Pac  940,  reafflrm- 
ing  the  rule;  State  v.  Lyons,  37  Mont.  '855,  55  Pac.  925,  any  party 
beneficially  interested  may  become  a  relator;  Kimberly  ▼.  Morris,  57 
Tex.  539,  31  S.  W.  559,  to  point  that  voters  may  bring  maodamns 
to  compel. the  ordering  of; a  local  optM>n  election;  State  v.  Padfie  Biew- 
ing)  etc.,  Co.,  21  Wash.  457,  68  Pac  585,  47  LJlw^  208,  holding  that 
mandamus  to  compel  inspection  of  corporate  books  is  properly. brought 
in  the  name  of  the  state;  Gowan  v.  Smith,  157  Mich.  448,  122  K.  W. 
287,  that  a  private  party  whose  business  is  injured  by  violation  of  law 
is  a  proper  party  to  mandamus  to  compel  its  enforcement;  State  v. 
lien,.  9  S.  Dak.  300,  58  N.  W.  749,  where  the  relief  sought  is  a  public 
matter  or  one  of  public  right  any  tax  payer  or  elector  may  apply  for 
the  writ;  State  v.  Toole,  32  Mont.  10,  79  Pac  406,  holding  that  affidavit 
must  show  that  relator  is  entitled  to  the  relief  sought. 

Cited  in  note' to  89  Am.  Dec  734,  742;  on  law  of  mahdamua. 

Kandamns  lies  to  compel  governor  to  perform  an  act  which  is  pmrely 
ministerial  and  absolutely  defined  by  law,  p.  265. 

C^ted  in  State  v.  Ansel^  76  S.  0.  405,  57  8.  E.  189,  reviewing  con- 
flicting authorities  and  applying  the  rule  to  certiorari  against  the  gov- 
ernor; State  V.  Brooks,  14  Wyo.  414,  84  Pac  491,  5  LJLA.(KJS.)  750, 
holding  that  governor  may  be  required  to  perform  ministerial  duty; 
fitate  V.  Smith,  23  Mont.  49,  67  Pac.  460,  to  point  that  courts  may  con- 
trol executive  exercise  of  purely  ministerial  duty;  Martin  v.  Ingram, 
35  Kan.  549,  IT  Pac.  167,  reviewing  conflicting  cases  and  holding  min- 
isterial acts  of  governor  subject  to  control  of  oourts;  Territory  v.  Board 
of  OcmiYs,  8  Mont.  412,  20  Pac  814,  to  point  that  county  is  not  liable 
for  nonperformance  of  duty  by  commissioners. 

Departed  from  in  State  v.  Stone,  120  Mo.  435,  25  S.  W.  378,  4  Am.  St. 
fiep.  '705,  23  L.R.A.  194,  holding  that  governor  cannot  be  compelled 
to  perform  any  duty  political  or  ministerial;  People  v.  Morton,  156 
ir.  Y.  141,  50  N.  Bf.  792,  56  Am.  St.  Rep.  B47,  41  L,R.A.  231,  to  same 
•effeet.  • 

Cited  in  note  to  38  Am.  Dec.  356,  31  Am.  St.  Rep.  295,  299,  304; 
4  LJLA.(NJ3.)  765,  on  mandamus  to  governor. 

MsBdamm  is  not  a  ease  at  common  la^.nor  a  civil  action,  p.  859- 
1872. 

dted  in- Territory  r.  Polts,  3  Moiil.  357,  holding  that  statute  of 
tImitatioBB  does  not  apply  to  mandamus  but  the  court  may  consider 
the  statute  \ii  similar  actions;  Hfggins  v.  Tax  Assessors,  27  R.  I.  411, 
iSS  Atl.  38,  to  point  that  mandamus  partakes  of  thii' nature  of  a  pri- 
vate action. 


4»  K0TE8  OK  MONTANA  REPORT&.   &  Mont.  296^309 

Cited  in  note  to  70  Am.  Dec.  714;  on  requitit^a  to  cnip«viede  rftm- 
«dy  by  mapdamus;  5.8  L.R.A.  836,  838,  859,  on  original  jurisdiction  of 
«ourt  of  laBt  resort  in  mandamus  case. 

Mindamos  —  Jury  trial  is  discretionary,  pp.  258-271. 

Cited  in  Marler  v.  Wear,  117  Tenn.  246,  96  6.  W.  448;  State  v.  County 
<>>m'rs,  21  Fla.  19;  and  Nelson  v.  Steele,  12  Ida.  765,  88  Pac.  96,  all 
liolding  that  neither  party  ift  entitled  to  a  jury;  Ihitten  v.  Village  of 
Hanover,  42  Ohio  St.  217,  holding  that  parties  to  proceeding  to  com- 
pel a  council  to  order  an  election  the  issue  was  not,  of  right  triable  by 
jury. 

Elections  —  It  is  no  part  of  duty  of  canvassers  to  determine  the  le- 
^lity  of  the  votes  cast,  p.  270. 

Cited  in  State  v.  Board  of  Canvassers,  18  Mont.  80^  31  Pac.  882,  ap- 
proving the  rule. 

Mandamus  —  Writ  should  issue  in  name  of  government  and  be  ^- 
^itled  as  a  case  of  the  government  against  respondent,  p.  270. 

Cited  in  State  v.  Second  Judicial  District  Court,  13  Mont.  422,  34 
Pae.  611,  reaffirming  the  rule;  Territory  v.  Potts,  8  Mont.  366,  to  point 
-that  mandamus  should  be  brought  in  the  name  of  the  territory  on^jtbes 
relation  of  the  beneficiary. 

States—- Act  to  remove  seat  of  government  did  not  need  the  ap- 
proval of  the  governor  to  become  a  law,  pp.  285,  286. 

Cited  in  Jacobs  v.  Board  of  Sup'rs,  100  Cal.  186,  84  Pao.  684^  hold- 
ing that  ordinanco  oould  become  effective  without  approval  of  mayor. 


2  Mont  296-299.    BASELST  v.  LOGAN. 

Appeal  —  There  is  no  appeal  from  a  part  of  a  Judgment,  p.  298. 

Cited  in  Plaisted  v.  Nowlan,  Z  Mont.  860,  861,  368,  reaffirming  the 
decision  and  denying  a  rehearing}  Eanners'  Bank.v.  Key,  88. Or.  446^ 
64  Pac.  207,  reaffirming  the  rule;  Bush  v.  Mitchell,^  28  Or.  96,  .41  P^c 
166,  applying  the  rule  so  as  to  make  acceptance  of  fruits  of  part  of 
Judgment  a  bar  to  appeal;  Bates  &  Co.  v.  Stanley,  51  Neb.  266,  70^ 
N.  W.  978,  holding  that  an  appeal  from  a  portion  of  the  judgment 
ibrings  up  the  whole  ease;  Prescott  v.  Brooks^  11  N.  DtJc.  103,  90  N.  W. 
133,  declining  an  opinion,  the  question  not  being  dit'eotly  involved. 

Distinguished  in  C^ighton  v«  Herahfield,  2  Mont.  891,  where  the  no-~ 
-tiee  of  appeal  did  not  purport  to  be  from  part  of  a  judgttient;  Largey 
V*  Sedman,  3  Mont.  476,  where  appeal  was  in  fact  from  the  whole  judg« 
ment;  Bank  of  Commeroe  v.  Fuqna,  11  Mont*  890,  88  Pao.  291,  28  Am. 
€t.  Rep.  461,  14  LJtA.  588,  and  In  re  Davis'  Betate;  11  Mont.  14,  87 
Pae.  843,  nnder  change  of  law»  iha  new  atatuta  allowing  appeal  frovi 
«iiy  part  of  a  Judgment. 
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2  Mont  300*802.    DUIVPHT  t.  FOHD. 

Arbitration  —  All  arbitrators  must  be  present  at  investigatioBf  pu 
301. 

Cited  in  Heritage  v.  State,  43  Ind.  App.  602,  88  N.  B.  117,  realllrai> 
lag  the  rule. 

2  Mont.  802-305.    BUNSCHBIT  t.  HIG6IN S. 

This  ease  has  not  been  cited. 

2  Mont.  306-309.    MORSS  ▼.  SWAH. 

Appeal  —  Presumption  in  £avor  of  findings  below,  p.  309. 

Cited  In  Ervin  v.  Collier,  3  Mont.  192;  Fabian  y.  CoUins,  8  Mont. 
229,  and  Beatty  y.  Murray,  etc.,  Co^  16  Mont  316,  39  Pac  83,  all 
reaffirming  the  rule. 

Pleading  —  Sufficiency  of  prayer  for  relief,  p.  309. 
Cited  in  Merk  y.  Bowery  Min.  Co.,  31  Mont.  308,  78  Pae.  523,  approy* 
ing  the  rule. 
Cited  in  notes  to  99  Am.  Dec.  365,  426. 

2  Mont.  310-314.    DAVliS  y.  CLARK. 

Limitation  of  actions  applicable  to  mines,  p.  318. 
Cited  in  Horst  y.  Shea,  23  Mont.  397,  59  Pae.  366,  leaying  the  tp^B- 
tion  undecided. 

Pleading  —  Necessity  for  reply,  p.  .312. 

Distinguished  in  Iba  y.  Central  Ass'n  of  Wyoming^  6  Wya  888^ 
40  Pac.  529,  under  different  statute. 

2  Mont  314-320.    TERRITORY  y.  PAUL. 
This  case  has  not  been  cited. 

2  Mont  '320-^4.    COLLIER  y.  FIELD. 

ThiA  case  has  not  been  cited. 


2  Mont  324-331.    TERRITORY  y.  STEARS. 

Homicide  —  Iddictment,  p.  827. 

Cited  in  Territory  y.  McAndrews,  8  Mont.  161;  Territory  ▼.  Tonng^ 
5  Mont  243,  244,  245,  5  Pae.  249,  280^,  State  y.  Hiiboica,  81  Mont  457, 
78  Pac;  966;  Territory  y.  Manton,  7  Mont  169,  14  Pac.  639;  Tfenitory 
y.  Rowand,  8  Mont  117,  19  Pac.  598;  Territory  y.  Codas,  8  Mont.  352, 
21  Pac  27;  State  y.  Northmp,  13  Mont  538,  85  Pac.  236;  State  y. 
Metcalfe,  17  Mont  420,  48  Pac.  183;  State  v.  Lu  Sing,  34  Mont.  35,. 
85  Pad  528;  State  y.^McGowan,  86  Mont.  428,  98  Pac.  656;  and  State 
y.  Nielson,  38  Mont.  454,  100  Pac.  230,  all  approying  the 'doctrine. 
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588,  24  Pae.  220;  and  Withers  ¥.  Kemper,  25  Mont  437,  65  Fte  423, 
all  approving  and  applying  the  rule. 

Practically  overruled  in  Emerson  t.  Bldorado  Ditch  Oo^  18  Mont.  252, 
44  Pac  970,  reviewing  previous  cases  and  heMing  evideooe  reviewable 
on  bill  of  exeeptions. 

Injunction  —  Attorney's  fees  as  damages,  p.  347. 

Cited  in  Parker  v.  Bond,  5  Hont.  14,  1  Pa<c.  214,  and  Trester  v.  Pike, 
60  Neb.  514,  83  N.  W.  677,  both  reaffirming  the  rule. 

Distinguished  in  Qpreek  v.  McHanus,  13  Mont.  159,  32  Pao.  676,  where 
the  right  to  an  injunetion  was  the  only  cause  of  action;  Miiea  v.  Ed- 
wards,  6  Moat«  186,  9  Pae.  818,  wheie  no  servioss  were  tendered  ex- 
cept about  the  injunction. 

Cited  in  note  in  16  LJELA.(N.S.)  57,  66,  71,  on  recovery  on  injune* 
tion  bor-T  of  attorneys'  fees  necessarily  eaipended  In  dtasoldng  h^ttsS' 
tion. 

2  Mont.  34»-35a    SMITH  v.  AUERBACH. 

Bankruptcy  •—  Pleading  Invalidity  of  ehaitd  mortgage  not  in  writ- 
ing, p.  849. 

Cited  in  Gallick  v.  Bordeaux,  22  Mont.  478,  56  Pae.  963,  distingiiiak- 
ing  this  and  other  dedsions  on  similar  points;  Biekle  v.  Irvine,  9  Mont. 
258,  23  Pae.  244,  approving  the  rule. 

2  Mont.  35(^354.     ORR  v.  HASKELL. 

Appeal  — Order  taxing  costs  is  only  reviewable  on  appeal  from  judg- 
ment, p.  9i>1., 

Cited  in  State  v.  MiUis,  19  Mont.  447,  48  Pao.  774,  approving  the 
rule.  • 

Distinguished  in  Ryan  v.  Maitey,  16  Mont.  109»  88  Pae.  228,  hoMing 
order  taxing  costs  on  appeal,  appealable;  Granite  Mountain  Bfin.  Co. 
V.  Weinstein,  7  Mont.  347,  348,  17  Pac.  109,  allowing  appeal  from  or- 
der taxing  costs  miide  after  judgment. 

Cited  in  note  to  68  Am.  Dec.  300,  on  nature  of  order  refusing  to  quash 
execution. 

Costs  —  Memorandum,  p.  352. 

Distinguished  in  First  Nat.  Bank  v.  Boyce,  15  Mont.  175,  38  Pac 
832,  holding  that  sheriffs  expenses  need  net'  »be  included  in  memo- 
randum. 

*  ♦  . 

Costs  —  Clerk's  act  in  entering  is  ministerial,  p.  353. 

■Cited  in  Montana  Ore.,  etc.,.  Co.  v.  Boston,  etc.,  Min.  Co.,  27  Mont. 
823,  70  Pac.  1126,  and  State  v.  District  Court,  33  Mont.  533,  85  Pac. 
M8,  both. approving  the  rule. 

Costs  are  only  recoverable  after  strict  compliance  with  statute,  pp. 
353,  354. 
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Cited  lA  Butte,  etc.^  Copper.  Co.  v.  JUdmUovicb^  Z9  Mont  VH,  103^  Fl|f. 
1081,  holding  costs  creature  of  statute,    . 

2  Mont  354-359.    CSEIGHXOH  v.  BLACK. 


Touches  -7-  Negotiability  and  transfer,  pp.  856-^68. 
Cited  in  38  lidg.  Int.  200,  not  accessilil]^;  V^ood's  Ex'ra  ▼...DiaV)fP^ 
15  Phil.  161,  holding  claims  against  tjnited  States  not 

2  Moat  36»-363.    PLAISTSD  t.  NOWLAK. 

Appeal  —  No  appeal  lies  fs^m;  );MLit  of  jnflgtan^t^  p,  860. 

Cited  in  Largey  t.  Sedman,  3  Mont  475,  reaffirming  the  rule;  Firea* 
eott  V.  Brooks,  11  N.  Dak.  103,„90  N.  W.  133,  refusing  retrial  of  portion 
of  case;  Bates  4t  Co.  y.  Stanley^  51  Neb.  366,  70. N.  W.  978,  holding  ^t 
appeal  from  part  of  judgment  brings  up  whole  case. 

Distinguished  under  change  of  law  in  Bank  of  Commerce  ▼.  Fuqua, 
11  Mont  290,  28  Pac  291.  28  Am.  St  Bep.  461^14  L.ILA.  589,  liold- 
ing  part  of  judgment  relating  to  attorney's  feeiB  appealable;  la  ra 
BvifW  BstKte,  U  Moat  14,  97  Pm.  848,  under  same  stutute; 

2  Meat:  88S^ri.    CAMPB8IL  y.  KANKIK. 

Txial  —  Court  has  direction  of  order  of.  proofs  p.  368. 
Cited  in  Stephens  ▼.  Elliott,  36  Mont  103,  92  Pac.  47,  approving  mla. 
Judgment  as  bar,  pp.  36S|,  .370.         .,.-...  .  j. 

Cited  in  State  ▼.  District  Court,'  30  Mont  110,  75  Pac.  962,  and  State 
▼•  Diitriei  Ccmri,  84  Moat  284, '86  Pise.  '869,  both  approtin^. 
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r 


Judgment  —  Merger  of  eause  of  action,  p.  375.  , 

Cited  in  Martin  y.  Maxey,  14  Mont.  87,  $5  Pac  66^^  levying,  the  ques- 
tion undecided. 

2  Meat  879-880.    WELLS  y.  CLAS&S^IX. 

Set-off/ etc — t7nliquidated  claim  noi  pleadable  against  eoatrmet,  pi 
880. 
Cited  in  Collier  y.  Enrin,  3  Mont  145,  holding  tort  not  pleadable 


cotttriet. 

2Xpnt881-4M    PATME  r.  DAVIA  ;     •     .   »r 

Appeal  —  Powcf.  of  legislature,  to  abridge  right  and  eonttrnelioa  of 

statutes  favoring,  pp.  382,  384. 

Cited  in  Lloyd  v.  Sullivan,  9  Mont  586,  84  Pae.  219,  the  law  being 

1  ehaaged,  to  point  that  appeal  lies  in  eleetiba  oeateet  eas^  fMa  order 

denying  new  trial;  Finlen  v.  Heinze,  27  Mont  125,  70  Pae.  5l8,  up* 

lM>lding  Tight  of  appeal  from  all  deeisloai  auiSle'lB  ptogress  of  eaoao; 
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Moriii  T.  WellB^  30  Mont.  81,  75  Tmc  689,  oonstruing  statuto  in  faTor 
■of  ri|^t  of  appeal;  Smith  t.  DulT,  39  Mont.  378»  102  Pao.  982,  to  point 
^that  law  faTon  right  of  appeaL 

▲ppoal  —  WaiTor  of  irregularities,  p.  381. 

Cited  in  Harrigan  v.  Lynch,  21  Mont.  42,  52  Pao.  CiS^  applying  mle 
•to  waiver  of  notice  of  int^tion  to  move  for  new  triaL 

Cited  in  note  to  88  Art,  Dec  86,  on  appearance  aa  dispeniing  with 
.  notice. 

.2  Mont.  385-a86.    DBMBB8  r.  OfWITMil, 

Heplevin  —  Where  plaintiff  has  obtained  possession  of  property  by 
other  process  he  cannot  hold  stireties  on  replevin  bondj  p.  386. 

Cited  in  Rinker  T.  Leis,  29  l^eb.  789,  46  K.  W.  213,  reaffirming  the 
crule. 

2  Mont  386^92.    CRUQHTOH  t.  HSRSEOTIELD. 

«  • 

Judgment  <->  Judgment,  mufit  be  docl^e^d,  to  ereale  a  lien  on  noal  os- 
^te,  p.  390. 

Cited  in.Wyman  t.  Jei|et9i,,.:26.Mont%  288,  67  Bae:  U7,  and  Sidownr 
V.  Abbott,  19  Mont.  230,  47  Pac  901,  both  holding  doclcet  prerequisite 
-to  creation  and  attachment  of  lien. 

.2  Mont  892-394.    TEKRITORT  t.  FLOWERS. 

App^  —  Law  requiring  tramcciFt  to  be  filed  ^  Wrty  days  is  dboe- 
ttory,  p.  393. 

Cited  in  Territory  n  Md^ey,  8  M^n^  VK  )fif  P«r.  89lli»  tM  ^iH- 
tory  T.  Hanna,  6  Mont.  247,  6  Pac  251,  both  reaffirming  the  rule; 
.  McLaughlhi  V.  Michel,  14  6.  I>ak.  194,  84  N.  W,  779,  applying  this  rulo 
lio  fSing  of  transcript  niider  different  statute 

2  Mont.  394-396.    DAVIS  i^ff.AVy,      ^  '     •  ^ 

Appeal  -r  Decision  will  not  be  reversed  on  rej^earing  vnleaa  in  eos- 
flict  with  statute  or  controlling  decision,  p.  395. 

Cited  in  Merchants'  Nat.  Bank  ▼.  Greenhood,  16  Mont  461,  41  Pnc 
'852,  refusing  to  consider  error  urged  for  firsi  iime  on  ^notion  for  re* 
shearing. 

Ejectment  —  It  is  sufficient  .ta  ANflC^ -sdMH  .«4  tlli'Hgtt  of  possea- 

•sion  follows  it^  p.  395^ .      :     . 

Cited  in  McKay  v.  McDougal,  19  l!lont.  492,  48  Pac  989,  applying 
the  rule  in  trespass  to  try.  title. 

....^.^tAftVtet.  r^  J^laJA  apd,  .nnanibigiiaue  li|w.  needs  no  ^coastnietiOB,  p. 
....  SSitfit  in.Tayioi;  y..Aahhyii,8M«mt  25^  reaffirming  thnxnlew 
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2  Mont  396-40Z    UNITED  STATM  ▼.  CMIGIf. 

Cdttstittttioiial  lav  ^  Territorial  legielirliire  htA  power  to  pn^cribo 
procedure  in  territorial  courts,  p.  401. 

Cited  in  Blaclc  ▼.  Olendenin,  3  Mont.  43,  reaftrming  the  rule;  Haupt 
y.  Burton,  21  Mont.  674,  55  Pao.  Ill,  69  Am.  St  Rep.  698,  not  in 
point. 

Conits  —  Lei^slature  cannot  enlarge  or  abridge  jurisdiction,  p.  4t)l. 
Cited  in  Finlen  v.  Heinze,  27  Mont.  126,  70  Pac.  518,  upholding  the 
rule. 

Goiiitt— >Cede  of  oivil  procedure  goTCfas  in.  aotioin  in.wMoh  United 
£H»rte8  is  a  party,  pp.  44>V  469. 

Cited  in  United  Stales  t.  WiUianis^  «  Mont  386».12  Pm.  85^  iea^rm« 
lag  the  rule. 

■  •  , 

2  Mont  46t-4Q4v    nmZ  ▼•  K AIZOIIAI.  mXOWQ  CO.     . . 

Mines  —  Quartz  lode  defined,  p.  404, 

Cited  in  United  States  t.  King,  9  Mont.  81,  22  Pae.  4M,  applying 
the  definition.  >  ■  .  w 

Cited  in  note  to  68  Am.  St.  Rep.  273,  on  what  included  in  patents 
ior  mineral  lands;  7  LJLA.(N.S.)  820,'822,' 845,'b60|  Ott'looaiioii' of 
mining  claim.  t         . 

iSMoirt.  4«4H«6.    GOQRIBIfiHZ  7.  BER^NS. 

Appeal  —  Where  copy  is  served  before  notice  is  iUied,  eotiii  aeq[alf«i 
no  juris^iotioD,  p.  406. 

OIM  in  Tbwnsley  t.  Sjambiiakle^  2  Mont,  681,  alfinniag  but  fiot  ap- 
plying the  vule;  Tenr^ory  v.  liaiina,.i^  Mont.  247,  6  Pae.  261,  holding 
that  error  in  perfecting  the  appeal  is  jurisdictional;  Territory  t.  Har- 
ris, 7  Mont.  432,  17  Paq^  669,  to  point  that  court,  has  jurisdiction  to  dis- 
miss appeal  when  it  has  no  jurisdiction  to  hear  the  appeal;  State  r. 
Black,  16  Mont.  146,  «8  Paa  676,  in  quoting-,  another  deoisiOA;  State 
y.  Northrup,  13  Mont.  634,  36  Pac  233,  in  quoting  another  deeieiflaK, 
liolding  that  Ihere  is  no  appeal  from  a  new  tslal  aider;  State  tt.  Pves- 
ton,  30  Not.  304,  96  Pac  919,  applying  the  ntle>  ta  a  er&minal  caae; 
State  ▼.  Third  Judicial  District  Court,  32  Utah,  422,  91  Pac  136,  re- 
viewing confiicting  authoril^W  andr  c9nclu(Ung  that  filing  of  notice 
ehould  precede  service  or  be  on  same  day;  State  v.  District  Court,  34 
Mont.  117,  86  Pac.  873,  116  Am.  St.  Rep.  622,  applying  the  nde  rigidly 
to  appeal  from  justice  to  district  oourt;  State  ▼<  Whaley,  14  Mont  676, 
41  Pac.  863,  to  point  that  appellant  niust  comply  with  the  staitute; 
Rldridge  v.  Knight,  11  N.  Dak.  664,  98  N.  W.  861,  referring  approv- 
ingly to  the  rule  in  argument;  State  v.  Mason,  18  Mont  864,  46  Pan. 
668,  holding  that  defendant  in  erimiAal  ease  can  appeal. only  in  eon- 
formity  to  the  statute. 


'  p 
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2  Mont.  405-408.    WOOLMAM  r.  OAUIVQBS. 

Appeal  —  Ordering  new  trial  «i  reversal  for  error  before  judgment,  p. 
408. 

Cited  in  Collier  t.  Bnrin,  2  Mont.  667;  Enrin  t.  Collier,  3  Mont. 
101;  Stackpole  t.  Hallahan,  16  Mont.  $t,  40  Fae.  87,  28  L.BJk.  502; 
Warren  v.  Robineon,  21  Utah,  444,  61  Pae.  30;  Kimpton  v.  Jubilee,  etc,. 
Co.,  16  Mont.  383,  41  Pac  139;  State  v.  Omaha  Nat.  Bank,  60  Neb. 
234,  82  N.  W.  850;  and  MiBSouri,  etc.,  Trust  Co.  v.  Qark,  60  Neb.  408,. 
83  N.  W.  203,  all  approving  and  following  the  rule;  Kimpton  t.  Jubilee- 
Min.  Co.,  22  Mont.  110,  66  Pac  919,  dismissing  appeal  from  judgment 
entered  in  eonfonnity  with  order  of  supreme  oouri;  Green  ML,  etc,. 
Co.  V.  Savage,  16  Mont.  194,  88  Pac  940,  remanding  cause  for  sndk 
further  proceedings  as  seem  appropriate;  Middle  Creek,  etc,  Co.  v. 
Henry,  16  Mont.  682,  39  Pac  1060,  remanding  for  new  trial  for  error 
occurring  during  triaL 

Modified  in  Crockett  ▼.  Gray,  tl  Kaa.  348,  2  Pac  810,  iMlding  thO: 
rule  applicable  only  when  the  case,  is  needy  for  a  Judgment  fully  In.ac- 
eoid  with  the  views  of  the  appellate  court. 

Cited  in  note  to  96  Aul  St.  Rep.  130,  on  reversal  of  Judgments. 

a  MMit  400-418.    HAASB  T.  COBBIH. 

Process  --  Proof  of  service  by  publication,  p.  41L 
Cited  in  dtear  v.  Lasarus,  8  Colo.  609,  9  Pac  621,  to  point  that: 
record  must  show  that  a  copy  of  the  summons  was  sent  to  the  ad- 

dress  of  appellant. 

•  •  ■  - 

Qandshment  —  When  answers  of  garnishee  are  eonelusive,  pi  412. 
CSted  in  Merchants'  ft  Miners'  Nat.  Bank  ▼.  Barnes,  18  Mont.  340,  46^ 
Pac  220,  66  Am.  St.  Bep.  586,  47  LJLA.  787,  approving  the  nde. 

2  Mont  413-416.    YAHTILBUBQH  v.  HAMILTON. 

Appeal  — *  Verdict  or  ilndings  supported  by  any  ovidenee  will  not  be- 
disturbed,  p.  415. 

Cited  in  Merchants'  Nat.  Bank  t.  Greenhood,  16  Mont.  430,  41  Pte. 
260,  reaiBrming  the  ivile. 

2  Mont.  415-421.    HABTLE7  t.  PRBSTON. 

Pleading  — *  Court  may  allow  ainendment,  at  any  time  before  or  after 
judgment;  to  conform  to  proof,  p.  418. 

Cited  in  HerahfleM  4  Bros.  ▼•  Aiken,  3  Mont.  453;  Randall  v.  Green- 
hood,  3  Mont.  508;  Bamsey  v.  Cortland  Cattle  Co.  6  Mont  500,  13  Pac 
243;  Montana  Ore,  etc.,  Co.  v.  Boeton,  etc.,  Min.  Co.,  27  Mont.  316,  10 
Pac  1123;  and  Black  t«  Teeter,  1  Alaska^  564,  all  approving  and  apply- 
ing the  nile. 
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2  Most  421-42e.    MOXON  y.  WILKINSON. 

MliiM  •—  Vains  and  plaeen  defined  and  dittingubhed,  p.  424. 

Cited  in  Montana  Coal,  eta,  Co.  t.  Liringston,  21  Mont.  69,  62  Pae. 
781,  approving  definition  in  a  coal  mine  ease;  United  Statei  v.  King, 
0  Jiiont.  81,  22  Pac  499,  defining  lode  or  vein;  Noyes  t.  Clifford,  37 
Mont.  149,  94  Pac.  847,  holding  that  oongreaa  left  the  definition  of 
these  terms  to  the  courts. 

ated  in  note  in  7  LJLA.(N.a)  800,  809,  821,  868,  879,  on  locatioo 
of  mining  claim.  * 

Mines  —  Act  requiring  the  recording  of  discovery  notice  did  not  ap- 
ply to  placer  claims,  p.  424. 

Cited  in  Hoist  v.  Shea,  28  Mont.  896,  69  Pae.  866,  holding  that  even 
declaratory  statements  of  placer  locations  were  not  allowed  of  record 
before  the  act  of  1888;  Murphy  v.  Cannon,  18  Mont.  350,  45  Pac  217, 
holding  that  a  paper  filed  without  authority  of  law  is  not  an  official 
record  and  servea  no  purpose;  Middle  Creek,  etc,  Co.  v.  Henry,  15  Mont. 
676,  89  Ae;  1068,  hoflding  transfer  of  water  rights  good  without  ze- 
eording;  Fliek  v.  Gold  Hill,  etc,  Min.  Co.,  8  Mont.  304,  20  Pac  808,  re- 
affirming  the  rule 

Mines  —  Work  done  on  mining  ground  after  bringing  suit  to  contest 
right  to  it  cannot  be  shown,  p.  426. 

Cited  in  Upton  v.  Larkin,  7  Mont  458, 17  Pac  781,  holding  that  pat- 
ent cannot  be  obtained  upon  a  discovery  made  after  application. 

2  Mont  426-483.    TSSSITORT  t.  HILDBBRAND. 

Reeognisaace  —  Complaint  mutt  redle  f^iets  showing  Juriadiotkm  «f 
aottrt  taking  it,  p.  431. 
Cited  in  Deer  Lodge  County  v.  At,  3  Mont.  172,  reaffirming  the  rule. 

2  Mont  433-435.    BARKLBY  v.  TIBLBKB^ 
This  case  haa  not  been  cited. 

2  Mont  436-437.    BARKLET  t.  TIELBKB^ 

Appeal  —  Supreme  Court  dunnot  find  facta  from  the  evidence  and  en- 
t^  judgment  thereon,  p.  437. 

Cited  in  Chumasero  v.  Vial,  3  Mont.  379;  Barden  v.  Montana  Oinh, 
10  Mont  340,  25  Pac  1046,  24  Am.  St  Bep.  27,  11  LJLA.  693;  and 
State  V.  District  Court,  24  Mont.  557,  63  Pac  398,  all  reaffirming  the 
mlc 

Appeal  —  When  findings  of  fact  are  correct  but  conclusions  are  erro-' 
neous  appellate  court  will  order  judgment  without  retrial,  p.  437. 

Cited  in  Staekpole  v.  Hallahan,  16  Mont  62,  40  Pac  87,  28  LltA. 
602,  and  Kimpton  v.  Jubilee,  etc.,  Co.,  16  Mont.  383,  41  Pac.  139,  both 
reaffirming  the  rule;  Middle  Creek,  etc.,  Co.  v.  Henry,  15  Mont.  582,  39 
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Pae.  1060,  ordering  new  trial  for  error  occurring  doring  trials  Klmptoo 
▼.  Jubilee  Min.  Co.,  22  Mont.  110,  66  Pao.  919|  dimnwaiag  appeal  fnutt 
judgment  entered  in  conformity  to  mandate  of  attpreme  eout. 

2  Ment  437-440.    KENMON  t.  KIHQ. 

Gambling  —  Whether  game  is  one  of  chance  ie  question  for  the  eourt, 
p.  438. 

Reconciled  in  State  ▼.  Gray,  19  Mont.  209,  47  Pae.  901,  holding  that 
whether  fan  tan  is  a  gambling  game  is  a  question  of  fact. 

2  Mont.  44(M43.    FORD  t.  SUTHSRLIN. 

Cited  in  note  in  23  LJLA.  460,  464,  on  sale  or  mortgafe  of  future 
crops* 

2  Mont  448-447.  SMALLHOUSB  T.  KENTUCKT,  ETC.,  CO. 

Mecbanics'  lien  —  Building  superintendent  is  not  entitled  to  lien,  p. 
446. 

ated  in  Boyle  t.  MounUin  Key,  etc..  Go.,  9  N.  M.  244,  50  P^m.  S49, 
holding  that  mine  superintendent  doing  no  manual  work  not  entitled 
to  lien. 

Distinguished  in  Little  Rook,  etc,  Ry.  Co.  r.  Spencer,  65  Ark.  199,  47 
8.  W.  202,  42  L.R.A.  334,  holding  contractor  who  does  no  work  person* 
ally  not  entitled  to  lien  thou^  statute  includes  builders;  GaUins  t. 
Flagstaff,  etc,  Min.  Co.,  2  Utah,  222,  allowing  a  mine  superintendent  a 
lien  on  the  mine;  Flagstaff,  etc..  Mining  Co.  ▼•  GnUins,  104  U.  S.  178» 
St  Lb  ed.  705,  reaffirming  the  last  citiijg  easab 

Cited  in  note  to  99  Am.  Dec.  344. 

2  Mont  447-454.    BOLBT  ▼.  6RISW0LD. 

Set-off  —  Claim  must  be  subsisting  and  unsatisfied,  p.  451. 

Cited  in  Roush  v.  Fort,  3  Mont.  183,  184,  reaffirming  the  rule;  Pot- 
ter T.  Lohse,  31  Mont.  97,  77  Pac  420,  holdup;  that  judgment  canaot 
be  set-off  against  a  cause  of  action  in  trover. 

Judgment  —  Necessity  for  reviying  before  pleading  in  set-off,  p.  461. 
Cited  in  Roush  ▼.  Fort,  3  Mont.  186,  reaffirming  the  rule. 

Husband  and  wife -^Listed  property  of  wife  is  not  liable  for  debts 
of  husband,  p.  '452. 

Cited  in  Vantilburg  v.  Black,  3  Mont.  463,  to  point  that  certain  prop- 
erty of  wife  is  exempt  from  debts  of  husband. 

Distinguished  in  Chan  v.  Slater,  33  Mont  166,  82  Pac  661,  under 
change  of  law. 

Cited  in  note  to  99  Am.  Dec.  448,  validity  of  purchase  at  sheriff** 
aale. 
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Judgment  —  Injunction  will  be  denied  where  remedy  at  law  was  not 
resorted  to,  p.  453. 

Cited  in  Vantilburg  t.  Black,  8  Mont.  470,  approvingly. 

Cited  in  note  in  80  LJLA.  571^  on  injunctions  against  judgment  for 
matters  subsequent  to  rendition;  80  LJLA.  787,  on  injunctions  against 
judgments  obtained  by  fraud,  accident,  mistake,  surprise,  and  duress; 
31  LJELA.  40,  on  negligence  as  cause  for,  and  as  bar  to,  injunctions 
against  judgments;  32  USLA.  328,  on  equitable  jurisdiction  in  regard 
to  injunctions  against  judgments. 

Pleading  —  Demurrer  does  not  admit  truth  of  conclusions  of  law,  p. 
450. 

Cited  in  McCormiok  y.  Riddle,  10  Mont  470«  26  Pae.  202,  to  same 
effect. 

2  Mont.  454-457.    RTAN  r.  KINNET. 

Judgment  -—  Orders  of  probate  court  cannot  be  attacked  collaterally, 
p.  466. 

Cited  in  In  re  Mouillerat's  Estate,  14  Mont.  258,  36  Pac.  189,  dissent- 
ing opinion,  majority  distinguishing  the  case  on  the  facts. 

Distinguished  in  In  re  Mouillerat's  Estate,  14  Mont.  263,  36  Paou 
188,  where  the  order  assailed  was  not  a  final  judgment. 

2  Mont  468-466.    QAN S  r.  WOOLFOLK. 

Appeal  —  lu  reviewing  the  granting  of  a  nonsuit  the  appellate  court 
will  consider  as  proven  every  fact  which  the  evidence  tended  to  prove^ 
p.  463. 

Cited  in  Creek  v.  McManus,  13  Mont.  157,  32  Pac.  675;  Emerson  v.. 
Eldorado  Ditch  Co.,  18  Mont.  255,  44  Pac.  971;  and  McCabe  v.  Montana,, 
etc.,  Ry.  Co.,  80  Mont.  334,  76  Pac.  704,  aU  reaffirming  the  rule. 

Replevin  —  Tender  of  bulky  goods,  p.  463. 

Cited  in  Capitol  Lumbering  Co.  v.  Learned,  36  Or.  548,  69  Pac.  456^ 
78  Am.  St.  Rep.  792,  approvingly. 

2  Mont.  466-467.    McKINKEY  v.  POWERS. 

Appeal  —  Instructions  not  excepted  to  will  not  be  reviewed,  p.  466. 

Cited  in  Ramsey  v.  Cortland  Cattle  Co.,  6  Mont.  501,  13  Pac  248,  re> 
affirming  the  rule;  Herman  v.  Jeffries,  4  Mont.  524,  1  Pac.  12,  holding- 
general  objection  to  all  and  each  of  the  instructions  inauffieient;  Mc- 
Kinstry  v.  Clark.  4  Mont.  397,  398,  1  Pac.  763,  764,  holding  that  excep- 
tion must' point  specific  portion  of  charge  er.tepted  to. 

Modified  in  Kleinschmidt  v.  McDermott,  12  Mont.  811,  30  Pac.  394,* 
imder  change  in  statute. 
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2  Mont.  467-473.    TBRRIXORT  T.  PERKIH & 

Crimiiud  Uw  —  When  district  attorney  admits  what  absent  witness 
would  testify  to,  a  continuance  is  properly  denied,  p.  470. 

Cited  in  Territory  v.  Harding,  6  Mont.  382,  335,  338,  340,  12  Pae. 
766,  and  in  dissenting  opinion,  pp.  756,  757,  768,  reaffirming  the  role; 
Territory  t.  Manton,  8  Mont.  105,  19  Pac.  391,  neither  affirming  nor 
overruUng  the  decision;  State  ▼.  Gibbs,  10  Mont.  218,  26  P^us.  290,  10 
LJEI.A.  749,  approving  the  rule. 

Cited  in  note  in  16  LJt.A.  239,  on  denial  of  continuance  upon  admis- 
sions  by  prosecution  as  affected  by  right  of  accused  to  meet  witnesses. 

Ai^eal  —  Discretion  of  trial  court  in  granting  or  refusing  continu- 
ance will  be  reviewed  only  when  abused,  p.  471. 

Cited  in  Territory  v.  Harding,  6  Mont.  333,  12  Pac.  756;  Territory 
▼.  Roberts,  9  Mont.  13,  22  Pac.  133;  State  v.  Feister,  32  Or.  260,  60  Pac. 
663;  State  v.  Howard,  30  Mont.  622,  77  Pac  62;  Fanton  t.  State,  60 
Neb.  367,  69  N.  W.  965,  36  LJt.A.  168;  and  Clarke  ▼.  Gonu,  2  Mont. 
640,  applying  the  rule  to  review  of  discretion  in  granting  stay  of  exe- 
cution. 

2  Mont  474-476.    PERKINS  t.  DAVIS. 

Pleading— *  Demurrer  is  waived  by  answering  over  after  order  over- 
ruling it. 

Cited  in  Collier  v«  Ervin,  3  Mont.  144;  Francisco  v.  Benepe,  6  Mont. 
244^  11  Pac  637;  Barber  v.  Briscoe,  8  Mont.  220,  19  Pac  690;  and 
Papillion  Times  Printing  Co.  v.  Sarpy  County,  86  Neb.  400,  123  N.  W. 
464,  all  reaffirming  and  applying  the  rule. 

Qualified  in  Carver  v.  Lynde,  7  Moat.  Ill,  14  Pac  698,  adding  that 
rule  does  not  save  complaint  so  defective  as  not  to  support  judgment. 

2  Mont  476-478.    TAYLOR  v.  HOLTSR. 

Appeal  —  Statement  and  bill  of  exceptions,  pp.  476,  477. 

Cited  in  Bass  v.  Buker,  6  Mont.  443,  12  Pac  922;  McLeod  T.  Dick- 
inson, 11  Mont.  438,  28  Pac.  651;  and  Williams  v.  Alaska  Commercial 
Co.,  2  Alaska,  56,  all  approving  and  applying  the  rule;  Hig^ey  v.  Gilmer, 

3  Mont.  437,  holding  that  in  moving  for  a  new  trial  and  preparing  bills, 
of  exceptions  the  statute  must  be  followed;  Montana  Lumber  &  Pro- 
duce Co.  V.  Howard,  10  Mont.  298,  25  Pac  1025,  distinguishing  legal 
-effect  of  words  "settle"  and  "sign.' 


i» 


2  Mont  478-481.    TERRITORT  v.  YE  WAN. 

Common  law  is  in  force  except  where  replaced  by  statute,  p.  479. 
,     Cited  in  Montana  Min.  Co.  v.  St.  Louis,  etc,  Co.,  204  U.  S.  217,  61  L. 
ed.  449,  27  Sup.  Ct.  Rep.  254,  holding  that  the  common  law  has  been 
kept  steadily  in  force  in  Montana. 


i 
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4r  MMit  4ea^M7.    XOtJSH  T.  FOSX. 
RttirerMd  m  104  U.  S.  142,  26  L.  ed.  664. 

Ejceciition  in  excess  of  judgment  may  be  amended  and  It  not  void,  p. 
485. 

Cited  in  Roush  ▼.  Fort,  8  Mont.  179,  183,  186,  186,  being  the  same 
•case  on  second  appeal;  Kipp  ▼.  Burton,  29  Mont.  104,  74  Pao.  88,  101 
Am.  St.  Rep.  544»  63  L.R,A.  826,  holding  tlu^t  failure  of  clerk  to  affix 
«eal  to  execution  did  not  make  it  Toid. 

Cited  in  note  to  99  Am.  Dec.  412. 

2  Mmt  487-489.    UNITED  STATES  ▼.  SMITH. 

Ciiminal  law  —  Order  overruling  motion  for  new  trial  can  be  re- 
viewed only  on  appeal  from  judgment,  p.  488. 

Cited  in  Territory  v.  Rehberg,  6  Mont.  469,  18  Pa&  188,  reaffirming 
the  rule. 

2  Mont  48^-494.    HALL  r.  ASHBT. 

PabHc  lands  —  Powers  ol  townsite  troatees,  pp.  492-494. 

Cited  in  Parcher  t.  Ashby,  5  Mont.  89,  1  Pac.  209,  being  a  second  ap- 
peal on  different  facts;  City  of  Hplena  t.  Albertose,  8  Mont  60$,  20 
Pac.  819,  denying  townsite  trustee's  authority  to  dedicate  street  over 
occupied  land;  Scully  v.  Squier,  13  Ida.  431,  90  Pac  577,  holding  that 
townsite  surveyor  has  no  authority  to  establiidi  streets  over  occupied 
land;  Biddick  v.  Oobler,  110  Cal.  198,  42  Pac.  580,  holding  that  person 
not  an  occupant  was  not  entitled  to  a  deed;  City  of  Pueblo  v.  Budd, 
19  Colo.  593,  36  Pac.  604,  holding  that  trustee  cannot  dedicate  part  of 
townsite  as  w  highway. 

Distinguished  in  Territory  v.  Deegan,  3  Mont.  86,  holding  decision 
inapplicable  to  the  facts;  Boise  City  v.  Wilkinson,  16  Ida.  168,  102  Pac. 
154,  holding  that  streets  must  conform  to  townsite  plat. 

.2  Mont  494-497.    UNITED  STATES  v.  McELROT. 
This  case  has  not  been  cited. 

2  Mont  49a-499.    HALE  v.  PARK  DITCH  CO. 

Appeal  ^-  Settlement  of  bill  of  exceptions,  application  of  rule  26,  p. 
499. 

C^ted  in  Largey  v.  Sedman,  3  Mont.  367,  holding  rule  26  inapplic- 
able when  judge  settles  bill;  In  re  Thompson,  9  Mont.  388,  28  Pac. 
'984,  holding  supreme  court  bound  by  recollection  of  trial  court;  Ter- 
ritory V.  O^rien,  7  Mont.  41,  14  Pac.  632,  holding  that  counsel  eannot 
extend  time  for  settling  bill  by  stipulation. 

2. Mont  500-603.    DANIELS  v.  ANDES  INS.  CO. 

Appeal  —  New  trial  statement  must  be  brought  up  by  bill,  p.  602. 
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CSted  in  Higley  ▼.  Gilmer,  3  Mdnt.  437,  followfeg  tlie  rule;  Kfanp- 
ton  ▼.  Jubilee  Min.  Oo^  22  Mont.  110,  65  Paa  919,  dlBmissiiig  appoJ 
irom  judgment  entered  in  conlormitj  to  order  of  supreme  court; 
Montana  Lumber,  etc.,  Co.  v.  Howard,  10  Mont.  298,  26  Pac  1026i, 
giving  legal  dktinotion  between  "settle''  afid  "sign." 

A^eal  -—  Former  decision  as  law  of  the  case,  p.  602. 

Cited  in  Murray  v.  Pblglase,  23  Mont.  424,  69  Pac.  445,  and  Wastl 
T.  Montana,  etc.,  Ry.  Co.,  24  Mont.  164,  61  Pae.  11,  both  adhering  to 
former  decisions. 

Distinguished  in  Maddoz  t.  Tague,  18  Mont.  619,  46  Pac  687,  hold- 
ing rule  inapplicable  to  new  state  of  facts  or  material  facts  newly  in 
evid^nee* 

Cited  in  note  in  34  L.R.A.  838»  on  conclusiveness  of  prior  decisions 
on  subsequent  appeals. 

2  Mont  604-607.    STBPHElfS  T.  HAStLBT. 

This  case  has  not  been  dted. 

2  Mont  506-609.    STAPLBTON  T.  PEASB. 

Append  -^  Undertaking  substantially  complying  with  the  statute  Is 
suffieient»  p.  509. 

Cited  in  Woodman  ▼>.  Calkins,  18  Mont  467,  31  Pac.  68,  refuaing  io 
dismiss  appeal  for  oorrectible  defect;  Smith  v.  West  Virginia,  etc.. 
Gas  Co.,  66  W.  Va.  217,  63  S.  E.  1097,  holding  that  where  bond  is  de- 
fleient  in  amount  oourt  should  order  new  bond,  not  dismiss  appeaL 

2  Mont  510-516.    FABIAN  T.  COLLniS. 

Mines—- Water  rights,  p.  616. 

Cited  in  Salasar  r.  Smart,  12  Mont.  403,  86  Pac.  679,  hoMing  in- 
junction proper  remedy  to  prevent  diversion  of  water;  Larimer,  etc, 
Co.  V.  Cache,  etc,  Co.,  8  Colo.  App.  246,  46  Pac.  628,  to  point  that 
water  rights  may  be  severed  from  the  land  and^  sold;  Cache  La  Poudre, 
etc.,  Co.  V.  Larimer,  26  Colo.  148,  53  Pac  320,  71  Am.  St.  Rep.  123,  to 
point  that  water  right  may  be  sold  separate  from  land;  Fabian  v. 
Collins,  3  Mont.  219,  being  the  same  case  on  another  appeal. 

■  Misoited  in  Montana  Ore.,  etc,  Co.  v.  Boston,  etc,  Min.  Co.,  27  Mont 
312,  70  Pac.  1121,  to  point  that  jury  may  not  be  had  as  a  right  in  an 
equity  case;  Wastl  v.  Montana,  etc.,  Ry.  Co.,  13  Mont  602,  34  Pac  845, 
to  point  that  formal  written  motion  for  new  trial  is  not  essentiaL 

Cited  in  note  in  30  LJELA.  669,  on  right  of  prior  appropriation  of 
water. 

2  Mont  517-580,  25  Am.  Repi  744.    RTAN  v.  6ILMBR. 

Negligence  —  Plaintiff  must  prove  want  of  contributory  negligence,  pt 
520. 
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Overruled  hpi  Ooaii^iigs  ▼.  IS^lena,  etCi  Reduetion  Co.,  26  Mont.  4ilr 

68  Pac.  852;  Ball  v.  Guss^nhover,  29  Mont.  329^  74  Pac  873,  and 
Nord  V.  Boston,  etc.,  Min.  Co.,  30  Mont.  57,  75  Pac.  684,  all  upholding 
rule  that  burden  is  on  defendant. 

Cited  in  note  in  41  Am.  Rep.  17. 

Svidenoe-— Narrative  of  past  transaction,  p.  521. 

Cited  in  Poindexter,  etc..  Live  Stock  Co.  v.  Oregon,  etc.,  R.  Co.,  33 
Mont.  340,  83  Pac  887,  and  Balding  v.  Andrews,  12  N.  D.  273,  96  N. 
W.  807,  both  holding  such  deolarations  inadmissible. 

Cited  in  note  in  131  Am.  St.  Rep.  326,  on  declarations  and  acts  of 
agents. 

Canien  —  Duty  to  use  utmost  care  for  safety  of  passenger,  p.  522. 
Reaffirmed  in  Kennon  v.  Gilmer,  5  Mont.  271,  5  Pac.  854,  51  Am.  Rep. 
45. 

Neglisence  —  Res  ipsa  loquitur  applied,  p.  523. 

Cited  in  Pierce  v.  Great  f^lls,  etc.,  Ry.  Oo.,  22  Mont.  447,  06  Plic 
868,  and  Dempster  ▼.  Oregon,  etc,  R.  Co^  87  Mont.  339,  96  Pac  718, 
both  epiuwing  th9  role. 

Cited  in  loote  to  113  Am.  St.  Rep.  1031,  on  presumption  of  negligence 
from  happening  of  accident  causing  personal  injuries. 


2  Mont.  531-537.    TSSSITORT  v.  FLOWERS. 

Courts  —  Jurisdiction  of  district  court,  p.  632. 

ated  in  Territory  v.  Corbett,  3  Mont.  53,  holding  that  the  jnrisdie* 
tion  of  the  grand  jury  is  coextensive  with  that  of  the  district  court; 
Browning  r.. Estate  of  Browning,  3  N.  M.  671,  9  Pac.  682,  holding  that 
the  organic  act  of  New  Mexico  created  courts  of  general  jurisdiction. 

Courts  —  Mode  of  determining  jurisdiction,  p.  584. 
Cited  in  Yearian  v.  Spiers,  4  Utah,  394,  10  Pac.  615,  applying  the 
rule  to  test  the  jurisdiction  of  probate  courts  of  Utah. 

2  MoBt  68S-540.    CLAKKE  ▼.  GOKU. 

Appeal  — Order  refusing  stay  of  execution  is  appealable,  p.  539. 

Cited  in  Granite  Mountain  Min.  Co.  v.  Weinstein,  7  Mont.  347*,  17 
Pac.  109,  holding  brder  for  costs  made  after  final  judgment  appealable; 
Beach  v.  Spokane  Ranch,  etc.,  Co.,  21  Mont.  8,  52  Pac.  561,  allowing 
appeal  from  order  denying  motion  to  alter  appealable  order. 

r 

2  Mont  540-543.    NICHOLS  t.  DOBBINS. 

Pleading  —  Answer  waives  objection  that  name  of  plaintiff  is  uncer- 
tain, p.  543. 

Cited  in  Boyd  v.  Platner,  5  Mont.  232,  2  Pac  348,  reaffirming  the 
rule. 
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.2  Mont.  543-647.    MILLI6AN  ▼.  JXFFBRSOV  QOXnXTT. 
This  caae  has  not  been  cited. 

J2  Mont  647-650.  .  MARSH  t.  KINNA. 

Appealable  orders,  p.  649. 

Cited  in  SteTenson  v.  Oadwell,  14  Mont  814,  36  Pae.  185«  qnesUon 
mot  raised. 

.2  Mont  660-654.    SXAPLBTOlf  T.  FBA8B. 

Sridence  —  Identity  of  names  aa  prima  facie  proof  of  identity  of  per- 
.flonBy  p.  653. 

Cited  in  Lee  t.  Murphy,  119  Gal.  869,  61  Pao.'651,  applying  the  nib 
^  parties  executing  a  mortgage. 

Cited  in  note  7  L.R.A.(N.S.)  880,  on  location  of  mining  claim. 

^  M<mt  664-566.    FIRST  NAT.  BANK  T.  IRVINE. 

Appeal  —  Bill  of  exceptions  and  statement,  pp.  566,  556. 

Cited  in  Higley  T.  Gilmer,  3  Mont.  437,  to  point  that  new  trial  state- 
ment and  bill  of  exceptions  must  conform  to  statute;  Montana  Lumber, 
'^tc,  Co.  y.  Howard,  10  Mont.  298,  85  Pae.  1026,  distinguiahing  words 
^settle"  and  "sign." 

:2  Mont  666-669.    COLLIER  r.  ERVIN. 

Appeal  —  Where  cause  is  reversed  for  error  occurring  at  the  trial,  a 
mew  trial  must  be  awarded,  p.  558. 

Cited  in  Green  Mt.,  etc,  Co.  ▼.  Savage,  15  Mont.  194,  38  Pae.  940,  re- 
manding ease  for  appropriate  proceedings;  Middle  Creek,  etc.,  Co.  v. 
fienry,  15  Mont.  582,  39  Pae  1060,  ordering  4iew  trial  for  error  oocur- 
xing  during  trial;  Stackpole  v.  Hallahan,  16  Mont.  62,  40  Pae  87,  28 
L.R.A.  502,  remanding  case  with  instructions  to  enter  judgment,  the 
findings  being  sufficient;  Kimpton  v.  Jubilee,  etc.,  Co.,  16  Mont.  383, 
Al  Pae.  139,  remanding  with  directions  to  enter  correct  judgment 

j2  Mont  559-564.    NET  v.  ORR. 

Principal  and  surety  —  Signature  of  surety  is  not  essential  to  valid- 
sty  of  bond,  p.  564. 

Cited  in  Woodman  v.  Calkins,  13  Mont.  366,  34  Pae.  188,  40  Am.  St 
Rep.  449;  King  v.  Pony  Gold  Min.  Co.,  24  Mont  480,  62  Pae.  787;  and 
Hussell  V.  Chicago,  etc.,  Ry.  Co.,  37  Mont  11,  94  Pae.  502,  all  holding 
-that  absence  of  signature  of. principal  does  not  annul  bond. 

Cited  in  note  in  12  L.R.A.(N.S.)  1105,  1114,  on  effect  of  delivery  of 
"bond  unsigned  by  principal  obligor;  45  L.R.A.  333,  on  conditional  exe- 
••cution  of  contract  under  parol  agreement  that  it  shall  not  take  effect 
-mntil  others  sign. 
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Principal  and  rarety  —  Bond  apparently  incomplete  puta' obligee  on 
inquiry,  p.  564. 

Cited  in  City  of  Butte  y.  Cook,  29  Mont.  95,  74  Par.  69,  holding  that 
bond  signed  by  only  one  of  two  aureties  ia  unenforcible. 

Cited  in  note  in  8  LJLA.(N.S.)  1060,  on  right  of  public  to  bathe  on 
aeashore. 

2  Mont  666-667.  SXAUBACH  t.  REXFORD.       * 

Replevin  — *  Under  general  denial  defendant  may  show  title  in  him- 
self or  a  third  person,  p.  566. 

Cited  in  Donovan-McCormick  Co.  v.  Sparr,  34  Mont.  246,  85  Pac 
1081,  and  Bailey  v.  Swain,  45  Ohio  St.  663,  16  N.  E.  373,  both  approv- 
ing and  applying  the  rule. 

2  Mont  567-674.    PARCHEN  v.  PECK. 

Appeal  —  Verdict  will  be  sustained  where  there  is  some  evidence  to 
aupport  it,  p.  570. 

Cited  in  Merchants'  Nat  Bank  v.  Greenhood,  16  Mont  430,  41  Pac 
J60,  reaiBrming'the  mle. 

Pleading  —  Defects  in  parties  not  pleaded  are  waived,  p.  571. 

Cited  in  Conklin  v.  Fox,  3  Mont.  211;  Duignan  v.  Montana  Chib^  16 
Mont.  198,  40  Pac.  297 ;  and  Knatz  v.  Wise,  16  Mont  558,  41  Pac.  711, 
^1  reaffirming  the  rule. 

Evidence  —  Authentication  of  articles  of  incorporation,  p.  571. 
Quoted  in  Milwaukee  Gold,  etc.,  Co.  v.  Gordon,  37  Mont.  219,  95  Pac. 
'998,  approving  the  rule. 

Appeal  —  Erroneous  instruction  not  working  injury  is  not  ground 
for  reversal,  p.  574. 

Cited  in  Territory  v.  Manton,  8  Mont.  108,  19  Pac.  393,  applying  the 
rule  in  a  homicide  case. 

.-2  Mont  574-^580.    WILCOX  v.  DEER  LODGE  COUNTT. 

Munidpal  corporations  —  Nature  and  powers,  p.  577. 

Cited  in  In  re  O'Brien,  29  Mont  641,  75  Pac.  199;  State  v.  Mayor, 
•etc.,  30  Mont.  344,  76  Pac.  761,  and  State  v.  Livingston,  34  Mont.  582, 
::87  Pac  983,  all  approving  the  decision. 

2  Mont  580-684.    TOWNSLET  v.  HORNBUCKLE. 

Trial  —  Separate  trial  of  joint  tort  feasors  is  discretionary,  p.  584. 
Cited  in  Haupt  v.  Simnigton,  27  Mont.  482,  71  Pac  673,  94  Am.  St 
Rep.  839,  renffirming  the  rule. 

:2  Mont.  584-586.     HI6GINS  v.  EDWARDS. 
This  case  has  not  been  cited. 
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2  Mont  586-593.    RSECE  t.  ROUSH. 

Ejectment  —  Equitable  defenses  may  be  interposed  in,  p.  690. 
Cited  in  Lamme  v.  Dodson,  4  Mont.  690,  2  Pae.  802,  and  Power  t.  Sla, 
24  Mont.  260,  61  Pac.  470,  approving  the  rule. 

Trust  —  Resulting  from  purchase  of  property  for  another,  pp.  591, 
592. 

Cited  in  liskdy  ▼.  Snyder,  66  W.  Va.  637,  49  S.  E.  526,  applying  tha 
rule  to  purchase  at  foreclosure  sale. 

2  Mont.  593-605.    FISK  ▼.  CUTHBERT. 

Tenitoxies  —  Immunity  from  suit,  p.  698. 

Cited  in  Journal  Pub.  Go.  t.  Kenney,  9  Mont.  397,  24  Pac  98,  hold- 
ing that  auditor  cannot  be  compelled  to  draw  unappropriated  money; 
State  ▼.  Toole,  26  Mont.  27,  66  Pac.  498,  91  Am.  St.  Rep.  386,  66- 
LJlwA..  644,  affirming  the  rule  but  holding  it  inapplicable  to  suit  against 
state  furnishing  board;  Hollister  y.  State,  9  Ida.  13,  71  Pae.  648,  af- 
firming the  rule  but  holding  state  subject  to  suit  to  condemn  state 
land  for  public  use;  Johnson  t.  Cameron,  2  Okla.  276,  87  Pao.  1069,  a 
suit  against  state  auditor;  Richmond  v.  People,  61  Misc.  206,  99  N.  T. 
Supp.  745,  holding  Porto  Ripo  exempt  from  process  of  courts;  Kawaa- 
aaakoa  ▼.  Polyblank,  206  U.  8.  364,  61  L.  ed.  836,  27  Sup.  Ct.  626,  dis- 
tinguishing territories  from  District  of  Columbia. 

Cited  in  note  in  42  L.RJ^.  36,  39,  69,  on  what  claims  constitute  valid 
demands  against  a  state. 

Appeal— Appellant  cannot  obtain  a  remedy  in  the  supreme  court  by 
upholding  legal  principles  which  are  in  conflict  with  his  answer  and  were 
not  raised  below,  p.  699. 

Cited  in  Knox  v.  Gerhauser,  3  Mont.  273,  applying  the  rule  where 
answer  and  evidence  different  as  to  residence  of  defendant;  Thornton- 
Thomas  Mercantile  Co.  v.  Bretherton,  32^  Mont.  92,  80  Pac.  12,  to  point 
that  ground  of  error  relied  on  below  must  be  adhered  to;  State  ex  rel. 
Leech  v.  Board  of  Canvassers,  13  Mont.  34,  31  Pac.  884,  holding  that 
appellant  cannot  change  ground  of  error  assigned  below. 

2  Mont  606-606.    ERVIN  v.  COLLIER. 

Receivers  —  Fees  of  receiver  are  taxable  as  costs  against  the  losing 
party,  p.  608. 

Cited  in  State  v.  District  Court,  28  Mont.  233,  72  Pac  616,  and 
Hickey  v.  Parrot  Silver,  etc.,  Co.,  32  Mont.  153,  79  Pac,  700,  108  Am.  St. 
Rep.  510,  both  approving  and  applying  the  rule;  State  v.  Lindsay,  24 
Mont.  358,  61  Pac.  886,  holding  that  plaintiff  could  not  dismiss  action 
wherein  receiver  was  appointed  without  paying  compensation  of  re- 
ceiver; Ervin  v.  Collier,  3  Mont.  190,  being  another  appeal  of  the  same 
case. 
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2  Mont  109-616.    WISBOLD  W  HBRMANN. 

Pleading  —  Omisaion  of  GhristiAn  name  of  parties  makes  pleading  de- 
fectlYe  for  uncertainty,  p.  611. 

Cited  in  Nichols  v.  Dobbins,  2  Mont.  643,  holding  that  such  uncer- 
tainty is  waived  if  not  set  up  by  demurrer;  Boyd  v.  Platner,  6  Mont. 
232,  2  Pao.  348,  holding  defect  waived  by  answering. 

]>i8tinguished  in  Curtis  v.  Valiton*  3  Mont.  154,  where  failure  of  mort- 
gage sued  on  to  disdosa  Ghriatian  nam^  was  oared  by  pleading  and 
|»rooi. 
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